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PREFACE 


llf  UCH  of  that  uncertainty  of  the  laic,  which  is  so  frequently,  and  perhaps  so  justly,  the  sub- 
■^'-■-  ject  of  complaint  in  this  country,  may  be  attributed  to  the  want  of  American  reports. 

3llany  of  the  causes,  which  are  the  subject  of  litigation  in  our  courts,  arise  upon  circumstances 
peculiar  to  our  situation  and  laws,  and  little  information  can  be  derived  from  £nglish  authorities 
to  lead  to  a  correct  decision. 

Uniformity,  in  such  cases,  cannot  be  expected  where  the  judicial  authority  is  shared  among 
such  a  vast  number  of  independent  tribunals,  unless  the  decisions  of  the  various  courts  are  made 
know^n  to  each  other.  Even  in  the  same  court,  analogy  of  judgment  cannot  be  maintained  if 
its  adjudications  are  suffered  to  be  forgotten.  It  is  therefore  much  to  be  regretted  that  so  few  of 
the  gentlemen  of  the  bar  have  been  willing  to  undertake  the  task  of  reporting. 

In  a  government  which  is  emphatically  styled  a  government  of  laws,  the  least  possible  range 
ought  to  be  left  for  the  discretion  of  the  judge.  Whatever  tends  to  render  the  laws  cert  in, 
equally  tends  to  limit  that  disc^retion ;  and  perhaps  nothing  conduces  more  to  that  object  than  the 
publication  of  reports.  Every  case  decided  is  a  check  upon  the  judge.  He  cannot  decide  a 
similar  case  differently,  without  strong  reasons,  which,  for  his  own  justification,  he  will  wish  to 
make  public.  The  avenues  to  corruption  are  thus  obstructed,  and  the  sources  of  litigation 
closed. 

One  of  the  effect*,  expected  from  the  establishment  of  a  national  judiciary,  was  the  uniformi- 
ty of  judicial  decision;  an  attempt,  therefore,  to  report  the  cases  decided  by  the  Supreme  Court 
of  the  United  States,  cannot  need  an  apology ;  and  perhaps  none  can  be  given  for  the  inadequate 
manner  in  which  that  attempt  has  been  executed.  It  has  been  the  endeavor  of  the  Reporter  to 
give  a  faithful  summary  of  the  argiuuents  of  counsel.  To  do  them  complete  justice  he  acknowl- 
edges himself  incompetent.  In  no  instance,  perhaps,  has  he  given  the  words  in  which  the  ideas 
were  conveyed,  as  his  attention  was  almost  entirely  occupied  in  collecting  the  point  of  the  argu- 
ment. He  may  have  omitted  ideas  deemed  important,  and  added  others  supposed  to  be  imperti- 
nent; but  in  no  case  has  he  intentionally  diminished  the  weight  of  the  argument.  It  may  possi- 
bly be  alleged  that  he  has  introduced  into  the  reports  of  some  of  the  cases  more  of  the  ree&rd 
than  was  necessary.  If  he  has  erred  in  this,  he  has  been  led  into  the  error  by  obsen'ing  that 
many  of  the  cases  in  the  books  are  rendered  useless  by  the  want  of  a  sufficient  statement  of  the 
case  as  it  appeared  upon  the  record;  and  he  imagined  it  would  be  a  less  fault  to  inseri  too  much, 
than  to  omit  anything  material. 

He  has  been  relieved  from  much  anxiety,  as  well  as  responsibility,  by  the  practice  which  the 
Court  has  adopted  of  reducing  their  opinion  to  writing,  in  all  cases  of  difficulty  or  importance; 
and  lie  tenders  his  tribute  of  acknowledgment  for  the  readiness  with  which  he  was  permitted  to 
take  copies  of  those  opinions. 

He  is  indebted  to  Mr.  Caldwell,  for  his  notes  of  the  cases  which  were  decided  prior  to  Febru- 
ary term,  1808,  without  the  assistance  of  which  he  would  have  been  unable  to  report  them,  as 
his  own  notes  of  those  cases,  not  having  been  taken  with  that  view,  were  very  imperfect. 

He  also  feels  his  obligation  to  those  gentlemen  of  the  bar,  whose  politeness  has  prompted  a 
ready  communication  of  their  notes,  which  have  enabled  him  more  correctly  to  report  their  ar- 
guments. 

Should  an  apology  be  deemed  necessary  for  the  liberty  he  has  taken  in  his  notes  to  some  of  the 
cases  reported,  that  apology  exists  in  a  wish  candidly  to  investigate  the  truth.  In  doing  this  in  a 
respectful  manner,  he  does  not  feel  conscious  of  giving  cause  of  offence  to  liberal  and  candid 
minds. 

If  the  fate  of  the  present  volume  should  not  prove  him  totally  inadequate  to  the  task  he  has 
undertaken,  it  is  his  intention  to  report  the  cases  of  succeeding  terms. 
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RULES  AND  ORDERS 

OF  THE 

SUPREME  COURT  OF  THE  UNITIiD  STATES. 


Arr3:;r£i  AT  Uw 

4-90  Louisiana  Ave. 

WASi-llNG  1  ON.  D.  C. 


I.— 1790,  February  8. 

Ordered,  That  John  Tucker,  Esq.  of  Boston, 
be  the  clerk  of  this  court. 

That  be  reside  and  keep  his  office  at  the  seat 
of  the  national  goYemment,  and  that  he  do  not 
practice,  either  as  an  attorney  or  a  counselor  in 
this  court,  while  he  shall  continue  to  be  clerk 
of  the  same. 

II.— 1790,  February  5. 

Ordered,  That  (until  further  orders)  it  shall 
be  requisite  to  the  admission  of  attorneys,  or 
oounaelors,  to  practice  in  this  court,  that  they 
shall  hare  been  such  for  three  years  past  in  the 
Supreme  Courts  of  the  state  to  which  they  re- 
spectively belong,  and  tliat  their  private  and  pro- 
fessional character  shall  appear  to  be  fair. 

III.— 1790,  February  5. 

Ordered,  That  counselors  shall  not  practice 
as  attorneys,  nor  attorneys  as  counselors,  in  this 
court. 

IV.— 1790,  February  5. 

Ordered,  That  they  shall  respectively  take 
the  following  oath,  viz.,  "I  ,  do 

solemnly  swear,  that  I  will  demean  myself  (as 
an  attorney  or  counselor)  of  the  court,  up- 
rightly, and  according  to  law,  and  that  I  will 
support  the  constitution  of  the  United  States." 

v.— 1790,  February  5. 

Ordered.  That  (unless  and  until  it  shall 
otherwise  be  provided  by  law)  all  process  of  this 
court  shall  be  in  the  name  of  the  President  of 
the  United  States. 

VI.— 1791,  February  7. 

Ordered,  That  the  counselors  and  attorneys, 
admitted  to  practice  in  this  court,  shall  take 
either  an  oath,  or,  in  proper  cases,  an  affirma- 
tion, of  the  tenor  prescribed  by  the  rule  of  this 
court  on  that  subject,  made  February  tenn, 
1790,  viz.  **  I  ,  do  solemnly  swear 

(or  affirm  as  the  case  may  be)  that  I  will  de- 
mean myself,  as  an  attorney,  or  counselor  of 
thi9  court,  uprightly,  and  according  to  law,  and 
that  I  will  support  the  constitution  of  the  United 
States." 

VII.— 1791,  August  8. 

The  Chief  Justice,  in  answer  to  the  motion 
of  the  Attorney  General,  made  yesterday,  in- 
forms him  and  the  bar,  that  this  court  consider 
the  practice  of  the  courts  of  king's  bench,  and 
of  chancery,  in  England,  as  affording  outlines 
for  the  practice  of  this  court;  and  that  ihey 
will,  from  time  to  time,  make  such  altenitionH 
therein  as  circuoLstances  may  render  necesstiry. 

VIII.— 1795,  February  4. 

The  Court  gave  notice  to  the  gentlemen  of  the 
bar,  that  hereafter  they  will  expect  to  be  fur- 
nished with  a  statement  of  the  material  pointw 
of  the  case  from  the  counsel  on  each  side  of  a 
cause. 


IX.— 1795,  February  17. 

The  Court  declared  that  all  evidence  on 
motions  for  a  discharge  upon  bail  must  be  by 
way  of  deposition,  and  not  viva  voce. 

X.— 1796,  August   12. 

Ordered,  That  process  of  subpoena  issuing 
out  of  this  court  in  any  suit  in  equitv,  nhall  be 
served  on  the  defendant  sixty  days  l)efore  the 
return  day  of  the  said  process  f  and  further,  that 
if  the  defendant,  on  such  service  of  the  subpoena, 
shall  not  appear  at  the  return  day  contained 
therein,  the  complainant  shall  be  at  liberty  to 
proceed  ex  parte. 

.XL— 1797,  February  18. 

It  18  Ordered,  by  the  Court,  that  the  clerk 
of  the  court  to  which  any  writ  of  error  shall  be 
directed  may  make  return  of  the  same  bv  trans- 
mitting a  tnie  copy  of  the  record,  and  of  all 
proceadinffs  in  the  cause,  under  his  hand  and 
the  seal  of  the  court. 

XII.— 1797,  August  7. 

It  is  Ordered,  by  the  Court,  that  no  record 
of  the  court  be  suffered  by  the  clerk  to  Ix;  taken 
out  of  his  office  but  by  the  consent  of  the  court ; 
otherwise  to  be  responsible  for  it. 

XIIL— 1800,  August  15. 

In  the  case  of  Course  v.  Stead's  Executors. 

Ordered,  That  the  plaintiff  in  error  be  at 
liberty  to  show  to  the  satisfaction  of  this  court, 
that  the  matter  in  dispute  exceeds  the  sum  or 
value  of  2,000  dollars,  exclusive  of  costs;  this 
to  be  made  appear  by  affidavit,  on  days' 

notice  to  the  opposite  party,  or  their  counsel,  in 
Oeorgia.     Rule  as  to  affidavits  to  be  mutual. 

XIV.— 1801,  August  12. 

Ordered,  That  counselors  may  be  admitted 
as  attorneys  in  this  court  on  taking  the  usual 
oath. 

XV.— 1801,  December  9. 

It  IB  Ordered,  That  in  every  cause  where 
the  defendant  in  error  fails  to  appear,  the 
plaintiff  may  proceed  ex  parte. 

XVI.— 1803,  February  Term. 

It  is  Ordered,  That  where  the  writ  of  error 
issues  within  80  days  before  the  meeting  of  the 
court,  the  defendant  in  error  is  at  lifcrty  to 
enter  his  appearance  and  proceed  to  trial :  other- 
wise the  cause  must  be  conlinued. 

XVII.— 1808,  February  Term. 

'  In  all  cases  where  a  writ  of  error  sliall  dclav 
the  proceedings  on  the  judgment  of  the  circuit 
court,  and  sliall  appear  to  have  been  sued  out 
merely  for  delay,  damages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  annum,  on  the 
amount  of  the  judgment. 

XVIII.— 1808,  February  Term. 

In  such  cases  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  both  cases 
the  interest  is  to  be  computed  as  part  of  the 
damages. 
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SILAS  TALBOT  v,  HANS  FRED.  SEEMAN. 

Salvage  allowed  to  a  United  States  itaip  of  war, 
for  the  recapture  of  a  Hamburgh  veesel  out  of  the 
bands  of  the  French.  (France  and  Hamburirb  belngr 
neutral  to  each  other,)  on  the  ground  that  she  was 
So  danger  of  condemnation  under  the  French  de- 
cree or  IStb  January,  1796.  The  United  States  and 
France,  in  the  year  1790,  were  in  a  state  of  partial 


To  support  a  demand  for  salvage,  the  recapture 
must  t>e  lawful,  and  a  meritorious  service  must  be 
rendered. 

Probable  cause  is  sufficient  to  render  the  recap- 
ture lawful. 

Where  the  amount  of  salvage  is  not  regulated  by 
positive  law,  it  must  be  determined  by  the  princi- 
ples of  general  law.  Marine  ordinances  of  foreign 
eountrles,  promulgated  by  the  executive,  bv  order 
of  the  legislature  of  the  United  States,  may  be  read 
in  the  courts  of  the  United  States,  without  further 
authentication  or  proof. 

Municipal  laws  of  foreign  ooantries  are  gener- 
ally to  be  proved  as  facts. 

THIS  was  a  writ  of  error  to  reverBe  a  decree 
of  the  circuit  court,  which  reversed  the  de- 
cree of  the  district  court  of  New  York,  80  far  a^s 
it  allowed  ealvaf^e  to  the  recaptors  of  the  ship 
Amelia  and  her  cargo. 

The  libel  in  the  district  colirt  was  filed  No- 
vember 5th,  1799,  by  Captain  Talbot,  in  behalf 
of  himself  and  the  other  officers  and  crew  of 
the  United  States  ship  of  war  the  Constitution, 
against  the  ship  Amelia,  her  tackle,  furniture 
and  cargo;  and  sets  forth, 

\,  That  in  pursuance  of  instructions  from 
the  President  of  the  United  States,  he  subdued, 
seized.  &c.  on  the  high  seas,  the  said  ship  Amelia 
ud  careo,  &c.  and  brought  her  into  the  port 
of  New  York. 

2.  That  at  the  time  of  capture  she  was  armed 
with  eight  carriage  guns,  and  was  under  the 
command  of  citoyen  Etienne  Prevoet,  a  French 
officer  of  marine,  and  had  on  board,  besides 
the  commander,  eleven  French  mariners.    That 
the  libellant  has  been  informed  that  she,  being 
the  property  of  some  person  to  him  unknown, 
sailed  from  Calcutta,  an  English  port  in  the 
East  Indies,  bound  for  some  port  in  Europe; 
that  upon  her  said  voyage  she  was  met  with 
and  captured  by  a  French  national  corvette, 
called  La  Diligent^,  commanded  b^  L.  J.  Du- 
bois, who  took  out  of  her  the  captam  and  crew 
of  the  Amelia,  with  all  the  papers  relating  to 
her  and  her  cargo,  and  placed  the  said  Etienne 
Ptevo(4,  and  the  said  French  mariners,  on  board 
of  her,  and  ordered  her  to  St.  Domingo  for  ad- 
iudication,  as  a  ^ood  and  lawful  pYite;  and 
2*]  that  she  remained  in  the  *full  and  peace- 
able possession  of  the  French  from  the  time  of 
her  capture,  for  the  space  of  ten  davs,  whereby, 
the  hbellant  is  advised,  that,  as  well  by  the  law 
of  Dadons,  as  by  the  particular  laws  of  France, 

Cnnchl. 


the  said  ship  became,  and  was  to  be  considered 
as  a  French  ship. 

Whereupon  he  prays  usual  process,  &c.  and 
condemnation;  or,  in  case  restoration  should  be 
decreed,  that  it  may  be  on  payment  of  such 
salvage  as  by  law  ought  to  be  paid  for  the 
same. 

The  claim  and  answer  of  Hans  Frederic  See- 
man,  in  behalf  of  Messrs.  Chapeau  Rouge  & 
Co.  of  Hamburgh,  owners  of  the  ship  Amelia 
and  her  CArgo,  stated,  that  the  stiid  ship,  com- 
manded by  Jacob  F.  Engelbrecht,  as  master, 
sailed  on  *the  20th  of  February,  1798,  from 
Hamburgh  on  a  voyage  to  the  East  Indies, 
where  she  arrived  safe;  that  in  April,  1799,  she 
left  Calcutta  bound  to  Hamburgh;  that  during 
her  voyage,  and  at  the  time  of  her  capture  by 
the  French,  slie  and  her  car^  belonged  to 
Messrs.  Chapeau  Koug^e  &  Co.  citizens  of  Ham- 
burgh, and  if  restored  she  will  be  wholly  their 
property;  that  on  the  6th  of  September,  on  her 
voyacehome,  she  was  captured  on  the  high 
seas  by  a  French  armed  vessel  commanded  by 
citizen  Dubois,  who  took  out  the  master  and 
thirteen  of  her  crew  and  all  her  papers,  leaving 
on  board  the  claimant,  who  was  mat.e  of  the 
Amelia,  the  doctor,  and  five  other  men.  That 
the  French  commander  put  on  board  twelve 
hands,  and  ordered  her  to  St.  Domingo,  and 
parted  from  her  on  the  fifth  day  after  her  cap- 
ture. That  on  the  15th  of  September,  the 
Amelia,  while  in  possession  of  the  French,  was 
captured,'  without  any  resistance  on  her  part, 
by  the  said  ship  of  war  the  Constitution,  and 
brought  into  New  York.  That  the  Amelia  had 
eight  carriage  guns,  it  bein^  usual  for  all  vessels 
in  the  trade  she  was  carrying  on  to  be  armed, 
even  in  times  of  general  peace.  That  there 
bein^  peace  between  France  and  Hamburgh  at 
the  tmie  of  the  first  capture,  and  also  between 
the  United  States  and  Hamburgh,  and  between 
the  United  States  and  France,  the  possession 
of  the  Amelia  by  the  French,  in  the  manner, 
and  for  the  time  stated  in  the  said  libel,  could 
neither  by  the  law  of  nations,  nor  by  the  laws 
of  France,  nor  by  those  of  the  United  States, 
change  the  property  of  the  said  ship  Amelia 
and  her  cargo,  or  make  the  same  liable  *to  \*3 
condemnation  in  a  French  court  of  admiralty ; 
that  the  same  could  not,  therefore,  be  consid- 
ered as  French  property ;  wherefore,  he  prays 
restoration  in  like  plight  as  at  the  time  of  cap- 
ture by  the  ship  Constitution,  with  costs  and 
charges. 

On  the  16th  of  December,  1799,  the  district 
judge,  by  consent  of  parties,  made  an  inter- 
locutory decree,  directing  the  marshal  to  sell 
the  ship  and  cargo,  and  bring  the  money  into 
court;  and  that  the  clerk  should  pay  half  of 
the  amount  of  sales  to  the  claimant,  on  his  giv- 
ing security  to  refund  in  case  the  court  should 
so  decree;  and  that  the  clerk  should  retain  the 
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other  half  in  his  han(b,  together  with  all  costs 
and  charges,  &c. 

Afterwards,  on  the  25th  of  February,  1800, 
the  judge  of  the  district  court  made  his  final 
decree,  directing  half  of  the  gross  amount  of 
sales  of  the  ship  and  cargo,  without  anv  deduc- 
tion whatever,  to  be  paid  to  the  libellant  for 
the  use  of  the  officers  and  crew  of  the  ship 
Constitution,  to  be  distributed  according  to  the 
act  of  congress  for  the  government  of  the  navy 
of  the  United  States.  And  that  out  of  the 
other  moiety,  the  clerk  should  pay  the  oflScers 
of  the  court,  and  the  proctors  for' the  libellant 
and  claimant,  their  taxed  costs  and  charges, 
and  that  the  residue  should  be  paid  to  the  own- 
ers of  the  Amelia,  or  their  agent. 

From  this  decree  the  claimant  appealed  to 
the  circuit  court. 

At  the  circuit  court  for  the  district  of  New 
York,  in  April,  1800,  before  Judge  Washington 
and  tlie  district  judge,  the  cause  was  argued  by 
B.  Livingston  and  fiurr,  for  the  appellant,  and 
Harison  and  Hamilton,  for  the  respondent; 
and,  on  the  9th  of  April,  1800,  the  circuit  court 
made  the  following  decree,  viz. : 

'  *  That  the  decree  of  the  district  court,  so  far 
forth  as  it  orders  a  ]>ayment.  by  the  clerk,  of  a 
moiety  of  the  gross  amount  of  sales  to  Silas 
Talbot,  commander,  &c.  and  to  the  officers  and 
crew  of  the  said  ship  Constitution,  is  erroneous, 
and  5*0  far  forth  be  reversed  without  costs;  that  is 
to  say,  the  court  considering  the  admission  on 
4*]  *the  part  of  the  rejijpondent,  that  the  papers 
brought  here  by  Jacob  Frederic  Engelbrecht, 
master  of  the  said  ship  Amelia,  prove  her  and 
her  cargo  to  be  Hamburgh  property,  and  also 
considering  that  as  the  nation  to  which  the 
owners  of  the  said  ship  and  cargo  belong  is  in 
amity  with  the  French  republic,  the  said  ship 
and  cargo  could  not,  consistently  with  the  laws 
of  nations,  be  condemn etl  bvthe  French  as  a 
lawful  prize,  and  that  therefore  no  service  was 
rendered  by  the  United  States  ship  of  war  the 
Constitution,  or  by  the  commfnder,  officers  or 
crew  thereof,  by  the  recapture  aforesaid. 

"Whereupon  it  is  ordered,  adjudged  and 
decreed  by  the  court,  and  it  is  hereby  ordered, 
adjudged  and  decreed  by  the  authority  of  the 
same,  that  the  former  part  of  the  decree  of  the 
district  court,  by  which  a  moiety  of  the  pro- 
ceeds is  allowed  to  the  commander,  officers  and 
crew  aforesaid,  be  and  the  same  is  hereby  re- 
versed. 

"And  the  court  further  considering  all  the 
circumstances  of  the  present  case  arising  from 
the  capture  and  recapture  stated  in  the  libel 
and  claim  and  answer,  and  that  by  the  sale  of 
the  said  sliip  Amelia' and  her  cargo,  made  with 
the  express  consent  of  the  appellant,  the  costs 
and  charges  in  this  cause  have  nearly  all  ac- 
crued, and  that  therefore  the  expenses  should 
be  defrayed  out  of  the  proceeds;  thereupon,  it 
is  hereby  further  ordered,  adjudged  and  de- 
creed b^^the  court,  that  so  much  of  the  said 
decree  of  the  said  district  court  as  relates  to  the 
payment,  by  the  clerk,  to  the  several  officers  of 
the  court,  and  to  the  proctors  of  the  libellant 
and  claimant  in  this  cause,  of  their  taxed  costs 
and  charges,  out  of  the  other  moiety  of  the 
said  proceeds,  and  also  of  the  residue  of  the 
said  last-mentioned  moiety,  after  deducting  the 
costs  and  charges  aforesaid,  to  the  owner  or 
owners  of  the  said  ship  Amelia  and  her  cargo, 


or  to  their  legal  representatives,  be,  and  the 
same  is  hereby  affirmed." 

To  reverse  this  decree  the  libellant  sued  out  a 
writ  of  error  to  the  Supreme  Court,  and,  bv  con- 
sent of  parties,  the  following  statement  of  facts 
was  annexed  to  the  record  which  came  up. 

**  •  The  ship  Amelia  sailed  from  Calcutta,  [*5 
in  Bengal,  in  the  month  of  April,  1799,  loaded 
with  a  c^rgo  of  the  product  and  manufactory  of 
that  country,  consisting  of  cotton,  sugars,  and 
dry  goods  in  bales,  and  was  bound  to  Ham- 
burgh. 

'  *  On  the  6th  of  September, in  the  same  vear,she 
was  captured,  while  in  the  pursuit  of  her  said 
voyage,  by  the  French  national  corvette  La  Dil- 
igente,  L.*  J.  Dubois,  commander,  who  took  out 
her  captain  and  part  of  her  crew,  together  with 
most  of  her  papers,  and  placed  a  prize-master 
and  French  sailors  on  board  of  her,  ordering 
the  prize-master  to  conduct  her  to  St.  Domin- 
^go,  to  be  judged  according  to  the  laws  of  war. 

'  *  On  the  16th  of  the  same  month  of  Septem- 
ber, the  United  States  ship  of  war  the  Constitu- 
tion, commanded  by  Silas  Talbot,  Esq.  the  li- 
bellant, fell  in  with  and  recaptured  the  Amelia, 
she  being  then  in  full  possession  of  the  French, 
and  pursuing  her  course  for  St.  Domingo,  ac- 
cording to  the  orders  received  from  the  captain 
of  the  French  corvette. 

"At  the  time  of  the  recapture,  the  Amelia 
I  had  eight  iron   cannon    mounted,   and  eight 
wooden  guns,  with  which  she  left  Calcutta,  as 
before  stated. 

"  From  such  of  the  ship's  papers  as  were 
found  on  board,  and  the  testimony  in  the  cause, 
the  ship  Amelia  and  her  cargo  appear  to  have 
been  the  property  of  Chapeau  Rouge,  a  citizen 
of  Hamburgh,  residing  and  carrying  on  com- 
merce in  that  place. 

"  Is  is  conceded  that  the  republic  of  France 
and  the  city  of  Hamburgh  are  not  in  a  state  of 
hostility  to  each  other;  and  that  Hamburgh  is 
to  be  considered  as  neutral  between  the  present 
belligerent  powers. 

"  The  Amelia  and  her  cargo,  having  been 
sent  by  Captain  Talbot  to  New  York,  were 
there  hbelled  in  the  district  court,  and  such 
proceedings  were  thereupon  had  in  that  court, 
and  the  circuit  court  for  that  district,  as  may 
appear  by  the  writ  of  error  and  return." 

*The  cause  now  came  on  to  be  argued  at  [*6 
August  term,  1801,  by  Bayard  and  Ingersoll* 
for  the  libellant,  and  Dallas,  Mason  and  Levy, 
for  the  claimant. 

For  the  libellant  three  points  were  made. 

1.  That  at  the  time,  and  under  the  circum- 
stances, the  ship  Amelia  was  liable  to  capture 
by  the  law,  and  instructions,  to  seize  French 
armed  veasels,  for  the  purpose  of  being  brought 
into  port,  and  submitted  to  legal  adjudication 
in  the  courts  of  the  United  States. 

2.  That  Captain  Talbot,  by  this  capture,  saved 
the  ship  Amelia  from  condemnation  in  a  French 
court  of  admiralty. 

3.  That  for  this  service,  upon  abstracted 
principles  of  equity  and  justice,  according  to 
the  law  of  nations,  and  the  acts  of  congress,  the 
recaptors  are  entitled  to  a  compensation  for 
salvage. 

1.  Had  Captain  Talbot  a  right  to  seize  the 
Amelia,  and  bring  her  into  port  for  adjudica- 
tion? 

The  acts  of  congress  on  this  subject  ought  all 
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to  be  cooBidered  together  and  in  one  view.  This 
is  the  general  rule  of  construction  where  sever- 
ed acts  are  made  in  pari  materia.  Plowd.  206. 
I  Atk.  457,  4^8. 

The  first  act  authorizing  captures  of  French 
vessels,  Ls  thai  of  28th  May,  1798.  (Laws  of 
Umttd  States,  tot.  4,  p.  120.)  The  preamble 
recites^  that  *'  whereas  armed  vesnelH  sailing  un- 
der authority,  or  pretence  of  authority,  from 
the  republic  of  France,  have  committed  depre- 
dations on  the  commerce  of  the  United  States," 
&c. ,  therefore  it  is  enacted,  that  the  president  be 
aulborize<l  to  instruct  and  direct  the  command- 
ers of  the  armed  vessels  of  the  United  States, 
*'to  seize,  take  and  bring  into  any  port  of  the 
United  States,  to  be  proceeded  against  accord- 
ing to  the  laws  of  nations,  any  such  armed  ves- 
sel, which  shall  have  committed,  or  which  shall 
be  found  hovering  on  the  coasts  of  the  United 
States,  for  the  purpose  of  committing  depre- 
dationnon  the  vessels  belonging  to  citizens  tlier^- 
of :  and  also  to  retake  any  ship  or  vassel  of 
7*]*any  citizen  or  citizens  oi  tlie  United  States, 
which  may  have  Ijeen  captured  by  any  such 
jirmed  vessel." 

The  Amelia  was   "an  armed  vessel  sailing 
under  authority  from  the  republic  of  France, ' 
and  if  she  had  committed,  or  had  been  found 
hovering  on  the  coast  for  the  purpose  of  com- 
mitting depredations  on  the  vessels  of  the  citi- 
zens of  the  United  States,  she  would  have  been 
clearly  liable  to  capture  under  this  act  of  con- 
gress.    This  act  is  entitled  "An  act  more  effect- 
ually to  protect  the  commerce  and  coasts  of  the 
United  States;"  and  by  it  the  objects  of  capture 
are  limited  to    "armed  vessels  sailing  under 
authority,  or  pretense  of  authority,  from  the 
republic  of  France,  which  shall  have  commit- 
ted, or  which  shall  be  found  hovering  on  the 
(x>asts  of  the  United  States,  for  the  purpose  of 
<x>mmitting  depredations,"  <fcc.      It  was  soon 
perceived  that  a  right  of  capture,  so  limited, 
would  not  affoni,  what  the  act  contemplated, 
an  effectual  protection  to  the  commerce  of  the 
United  States.     Congress,  therefore,  on  the  9th 
July,  1798,  at  the  same  session,  passed  the  "act 
further  to  protect  the  commerce  of  the  United 
States,"  {Lam  United  States,  vol.  4,  p,   163,) 
and  thereby  took  off  the  restriction  of  the  for- 
mer act,  which  limited  captures  to  vessels  hav- 
ing actually  committed  aepredation,  or  which 
were  hovering  on  the  coast  for  that  purpose. 
ThLH  act  authorizes  the  capture  of  any  "armed 
French  vessel  on  the  high  seas,"  and  if  the 
Amelia  was  such  an  armed  French  vessel  as  is 
contemplated  by  this  act,  she  was  liable  to 
capture,  and  it  was  the  duty  of  Captain  Talbot 
to  take  her  and  bring  her  into  port.     Another 
act  was  passed  at  the  same  session,  on  the  25th 
June,  1798,  {Tmw$  United  States,  vol.  4,  p.  14S,) 
entitled  "An  act  to  authorize  the  defence  of  the 
merchant  vessels  of  the  United  States  against 
French  depredations/'  which,  as  it  consUtutes 
a  (lart  of  that  system  of  defence  and  opposition 
which  the  legislature  had  in  view,  ought  to  be 
taken  into  consideration.    It  enacts,  tbat  mer- 
ciiant  vessels  of  citizens  of  the  United  States 
may  oppo«e  and  defend  against  any  search,  re- 
Htraint  or  seizure  which  shall  be  attempted  "by 
the  commander  or  crew  of  any  armed  vessel 
saiHng  under  French  colours,  oracting,  or  pre- 
tending to  act,  by,  or  tinder  the  authority  of  the 
French  republic?'  nnd  in  case*  of  attack  may  ro- 
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pel  the  same,  and  subdue  and  capture  the  vessel. 
The  court,  *in  construing  any  one  of  these  [*8 
laws,  will  not  confine  themselves  to  the  strict 
letter  of  that  particular  law,  but  will  consider 
the  spirit  of  the  times,  and  the  object  and  inten- 
tion of  the  legislature.  It  is  evident  by  the  title 
of  the  act  of  July  9,  1798,  and  by  the  general 
complexion  of  all  the  acts  of  that  session  upon 
the  subject,  that  it  was  not  the  intention  of  con- 
gress, by  the  act  of  Julv  9,  to  restrict  the  cases 
of  capture  contemplated  by  the  act  of  28tli  May, 
})ut  to  enlarge  them.  The  spirit  of  the  people 
was  roused ;  they  demanded  a  more  vigorous  and 
a  more  effectual  opposition  to  the  aggi'essions 
of  France,  and  the  spirit  of  congress  rose  with 
that  of  the  people.  It  cnnnot  be  supj>osed  that 
having  in  May  used  the  expression,  *  'armed  ves- 
sels sailing  under  authority , or  pretense  of  author- 
ity, from  the  republic  of  Franco,"  and  in  June 
the  expression,  "any  armed  vessel  sailing  under 
French  colours,  or  acting,  or  pretending  to  act, 
by,  or  under  the  authority  of  the  French  repub- 
lic," they  meant  to  restrict  the  cases  of  capture, 
in  July,  when  they  ust^d  the  words  "any  armed 
French  vessel."  On  the  contrary,  the  confi- 
denc^e  in  the  national  opinion  was  increased,  and 
further  measures  of  defence  were  adopted,  in- 
tending not  to  recede  from  anything  done  be- 
fore, but  to  amplify  the  opposition.  The  act  of 
July  was  in  addition  to,  not  in  derogation  from, 
the  act  of  May.  Congress  evidently  meant  the 
same  description  of  vessels,  in  each  of  those 
acts.  "Anned  vessels  sailing  under  authority,  or 
pretense  of  authority  of  France,"  and  "  armed 
vessels  sailing  under  French  colours,  or  acting, 
or  pretending  to  act,  under  the  authority  of  the 
French  republic,"  and  "armed  French  vessels," 
must  be  understood  to  be  the  same. 

If  there  is  a  difference  no  reason  can  be  given 
for  it.  A  vessel,  in  the  circumstances  of  the 
Amelia,  was  as  capable  of  annoying  our  com- 
merce as  if  she  had  been  owned  by  Frenchmen. 
Her  force  was  at  Hie  command  of  France,  and 
there  can  be  no  doubt  but  she  would  have  cap- 
tured any  unarmed  American  that  might  have 
fallen  in  her  way.  She  was,  therefore,  one  of 
the  objects  of  that  hostility  which  congress  had 
authorized.  Congress  have  the  power  of  de- 
claring war.  They  may  declare  a  general  war, 
or  a  partial  war.  So  it  may  be  a  general  mari- 
time war,  or  a  partial  maritime  war. 

♦This  court,  in  the  case  of  Bass  and  Tin-  [♦© 
gey,  have  decided  that  the  situation  of  this 
country  with  regard  to  France,  was  that  of  a 
partial  and  limiied  war.  The  substantial  quea- 
tion  here  is,  whether  the  case  of  the  Amelia 
is  a  casus  belli;  whether  she  was  an  object  of 
that  limited  war.  The  kind  of  war  which  ex- 
isted was  a  war  against  all  French  force  found 
upon  the  ocean,  to  seize  it  and  bring  it  in,  that 
it  might  not  injure  our  commerce.  It  Ls  pre- 
cisely »i8  if  congreas  had  authorized  the  capture 
of  all  French  vessels,  excepting  those  unarmed. 
If  such  had  l)een  the  expressions,  there  could  be 
no  doubt  of  the  right  to  capture.  The  obje<*t  of 
the  war  bemg  to  destroy  French  armed  force, 
and  not  French  proi:>erty,  it  made  no  difference 
in  whom  the  alwolute  property  of  the  vessel 
was,  if  her  force  was  under  tie  command  of 
France.  Suppose  the  Amelia  had  captured  an 
American,  by  what  nation  would  the  capture 
lie  made  ?  by  Hamburgh,  or  by  France  *t  There 
can  be  no  doubt  but  the  injury'  would  be  attrib- 
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uted  to  France.  She  was  under  French  colours, 
amied,  and  to  every  intent  an  object  of  the  par- 
tial war  which  existed ;  and,  if  so,  her  case  is 
governed  by  the  rights  of  war,  and  by  the  law 
of  nations,  as  tliey  exist  in  a  state  of  general 
war. 

Perhaps  it  may  be  said  that  this  proves  too 
much,  and  that,  if  true,  the  Amelia  must  be 
condemned  as  prize.  This  would  be  true  if 
the  rights  of  a  third  party  did  not  interfere. 
Having  accomplished  the  object  of  the  war,  as 
it  relates  to  this  case,  in  wresting  from  France 
the  armed  force,  we  must  now  respect  the  rights 
of  a  neutral  nation,  and  restore  the  property  to 
its  lawful  owner.  But  this  is  a  subsequent 
consideration.  It  is  only  necessary  now  to 
show  that  the  capture  was  so  far  a  lawful  act 
as  to  be  capable  of  supporting  a  claim  of  sal- 
vage. At  first  view  she  certamly  presented  the 
appearance  of  such  an  armed  French  ship  as  the 
libellant  was  bound  in  duty  to  seize  and  brin<r 
in,  at  least  for  further  examination.  He  had 
probable  cause,  at  least,  which  is  sufficient  to 
justify  the  seizure  and  detention.  But  if  she 
was  hable  to  be  condemned  by  France,  being 
in  the  hands  and  possession  of  the  French,  she 
was  within  the  scope  of  the  war  which  existed 
between  the  United  States  and  France;  she  was 
within  the  meaning  of  the  act  of  congress.  * 
10*]  *The  act  of  July  gives  no  new  authority 
to  recapture  American  vessels;  it  only  gives  to 
private  armed  vessels  the  same  right  which  the 
act  of  May  gives  to  the  public  armed  vessels,  to 
make  captures  and  recaptures.  But  the  act  of 
May  only  authorizes  the  recapture  of  American 
vessels,  ''which  may  have  been  captured  by 
any  such  armed  vessel,"  *.  e,  by  armed  vessels 
sailing  under  authority  from  the  republic  of 
France,  and  which  shall  have  committed,  or  be 
found  hovering  on  the  coasts  for  the  purpose  of 
committing,  depredations  on  our  commerce." 
Yet  the  instructions  from  the  president  were  to 
recapture  all  American  vessels.  These  in- 
structions show  the  opinion  of  the  executive  up- 
on the  construction  of  the  act«  of  congress,  and 
for  that  purpose  they  were  offered  to  be  read. 

The  counsel  for  the  claimant  objected  to 
their  being  read,  because  they  were  not  in  the 
record. 

The  counsel  for  the  libellant  contended  they 
had  a  right  to  read  them  as  matter  of  opinion, 
but  did  not  offer  them  as  matter  of  fact.^  The 
Court  refused  to  hear  them. 

I.— Bayard.  "  What  authority  Is  there  for  Ameri- 
can armed  vessels  to  recapture  British  vessels  taken 
by  the  French  ?" 

Chase,  J.  ''Is  there  any  case  where  it  has  been 
decided  in  our  courts  that  such  a  recapture  was 
lawful?" 

''  It  has  been  so  decided  in  the  English  courts." 

The  counsel  on  both  sides  admitted  that  no  such 
case  had  occurred  in  this  country. 

2.— Chase,  J.  I  am  against  reading  the  instruc- 
tions, because  I  am  against  bringing  the  executive 
Into  court  on^any  occasion.  It  has  been  decided, 
as  I  think,  in  this  court,  that  instructions  should 
not  be  read. 

I  think  it  was  in  a  case  of  instructions  to  the  col- 
lectors. It  was  opposed  by  Judge  Iredell,  and  the 
opposition  acquiesced  in  by  the  court. 

Patekson,  J.  The  instructions  can  only  be  evi- 
dence of  the  opinion  of  the  executive,  which  is  not 
binding  upon  us. 

Marshall,  Ch.J.  I  have  no  objection  to  hear- 
ing them,  but  they  will  have  no  influence  on  my 
opinion. 

Moore,  J.  Mr.  Bayard  can  state  all  they  contain, 
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2.  The  second  point  is,  that  a  service  was 
rendered  to  tlie  owners  of  the  Amelia,  by  the 
recapture,  inasmuch  ♦as  she  was  thereby  f*l  1 
saved  from  condemnation  in  a  French  court  of 
admiralty. 

To  support  this  position,  the  counsel  for  the 
libellant  relied  on  the  general  system  of  viola- 
tion of  neutral  rights  adopted  by  France. 

In  general  cases,  when  belligerents  respect 
the  law  of  nations,  no  salvage  can  be  claimed 
for  the  recapture  of  a  neutral  vessel,  because  no 
service  is  rendered ;  but  rather  a  disservice,  be- 
cause the  captured  would,  in  the  courts  of  the 
captors,  recover  damages  and  costs  for  the  ille- 
gal capture  and  detention. 

The  principle  upon  which  the  circuit  court 
decided  is  not  denied;  but  it  is  contended  that 
a  service  was  rendered  by  the  recapture.  To- 
show  this,  the  counsel  for  the  libellant  offered 
to  read  the  message  from  the  president  to  both 
houses  of  congress,  of  the  4th  May,  1798, 
containing  the  communications  from  our  en- 
voys extraordinary  at  Paris  to  the  department 
of  state,  and  sundry  arrets  and  decrees  of  the 
government  of  France,  in  violation  of  neutral 
rights,  and  of  the  law  of  nations;  and  partic- 
ularly the  decree  of  the  counsel  of  five  hundred 
of  29th  Nivose,  an  6,  (Jan.  18. 1798),  which  de- 
clares, "that  the  character  of  vessels,  relative  to 
their  quality  of  neuter  or  enemy,  shall  be  deter- 
mined by  their  cargo;  in  consequence,  every 
vessel  found  at  sea,  loaded,  in  whole  or  in  part^ 
with  merchandise  the  production  of  England, 
or  of  her  possessions,  shall  be  declared  good 
prize,  whoever  the  owner  of  these  goocte  or 
merchandise  may  be." 

The  counsel  for  the  claimant  objected  to  the 
reading  of  those  dispatches,  because  they  were 
matter  of  fact.  No  new  fact  can  be  shown  on 
the  writ  of  error.  Neither  the  pleadings,  nor 
the  statement  of  facts  accompanying  the  record, 
give  notice  of  introducing  this  new  matter.  By 
the  act  of  congress,  vol.  1,  p.  60,  61,  a  state  of 
the  case  must  come  up  with  the  record ;  and  is 
conclusive  on  this  court.  S  Dal.  321.  WiscarC 
V.  Dauchy.  lb.  }).  3S7.  Ellsworth,  Chief  Jus- 
tice, said,  a  writ  of  error  removes  only  matter 
of  law.  Arrets  and  decrees  of  foreign  govern- 
ments are  matters  of  fact,  and  must  be  proved 
as  such,  and  the  court  cannot  notice  them  un- 
less shown  in  the  *pleadings,  admitted  or  [*12 
proved.  1  P.  Wms.  429,  431.  Freemouli  v. 
Dedire.  Dmig.  667.  Bernardi  t.  MotUu^. 
The  same  case  in  the  2d  edition,  p.  576-579. 
In  that  case  the  court  could  not  take  notice  of 
the  arret  of  July,  1778,  as  it  had  not  been  given 
in  evidence  at  the  trial. 

The  general  conduct  of  France  is  a  matter  of 
fact,  which  C4in  only  be  noticed  by  the  sover- 
eign of  the  state.  Judgment  upon  a  writ  of 
error  must  be  upon  the  same  facts  upon  which 

and  they  may  be  considered  as  part  of  his  argu- 
ment. 

Bayard.  May.  I  t)e  permitted  to  read  them  as 
a  part  of  my  speech  ? 

The  Court  :  We  are  willing  to  hear  them  as  the 
opinion  of  Mr.  Bayard,  but  not  as  the  opinion  of 
tne  executive. 

Bayard.  I  acquiesce  in  the  opinion  of  the  court. 
My  reasons  for  wishing  to  read  them,  were  because 
the  opinion  of  learned  men,  and  men  of  science, 
will  always  have  some  weight  with  other  learned 
men.  And  the  court  would  consider  well  the  opin* 
Ion  of  the  executive  before  they  would  decide 
contrary  to  it. 
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the  judgment  below  was  predicated.  3  Bl.  C&m. 
405,  ( WilUanis's  edit.  407.)  8  Term  Rep.  4,'9S, 
4J4,  5€6.  If  it  is  matter  of  law,  it  is  not  such 
law  as  IB  binding  upon  this  court,  and,  tliere- 
fore,  they  cannot  officially  take  notice  of  it. 
Foreign  laws  must  be  proved  as  facts.  3  Wood- 
dtmn,  JOS.  3  Eq.  Cm.  Abr.  ^89,  476.  2  Sfilk. 
5€1,  Way  r.  YaUy.  6  Mod.  195,  same  case. 
Ootrp.  174,  ^75,  yfostyn  v.  F^abrigaa.  The  law 
must  be  given  in  evidence.  Rys.  dt  Pidl.  171, 
175,  138.  8  Term  Rep.  566.  Facts  cannot  be 
aiiduccd  to  contradict  the  record.  8  Term  Rep. 
438.  In  2  Rob.  1S6,  {Amerimn  edit.)  The 
PrfiTidtntia,  Dr.  Scott  relied  on  the  king's  in- 
structions, but  that  was  because  the  king  has 
the  power  of  war  and  peace. 

A  state  of  the  case  is  like  a  special  verdict ; 
nothing  new  can  be  added  to  it. 

In  1  Rob.  57,  The  Santa  Cruz,  Dr.  Scott  re- 
quired the  ordinances  of  Portuojal  to  be  proved, 
and  evidence  of  the  decisions  of  their  tribunals 
upon  them. 

On  the  contrary,  it  was  said  by  the  counsel 
for  the  lil^ellant,  that  tliis  case  differs  from  evi- 
dence offered  to  a  iury.  In  chancery,  if  evi- 
dence is  not  legal,  the  chancellor  will  hear  it, 
but  will  give  it  no  weight.  The  pamphlet  con- 
taining the  dispatches  is  offered  to  be  read,  not 
to  show  what  are  the  municipal  laws  of  France, 
hut  what  is  the  law  of  nations  in  France;  to 
.show  how  it  has  been  modified  by  that  govern- 
ment. We  are  before  this  court  as  a  court  of 
admiralty,  and  not  as  a  court  of  common  law. 
All  the  world  are  parties  to  a  decree  of  a  court 
of  admiraltv.  Bernardi  r.  Motteux,  Doug.  560 
or  581.  This  court  is  now  to  decide  bv  the 
law  of  nations,  not  by  municijml  regulations. 
13*]  *A11  the  cases  cited  against  us  are  cases  in 
common  law  courts.  But  courts  of  admiralty 
lake  notice  of  foreign  ordinances  which  affect 
the  law  of  nations,  without  their  being  shown 
in  ividence.  1  Rob.  Engluih  edit.  34I;  Ameri- 
can edit.  287.  The  Maria;  and  1  Rob.  Eng- 
lish edit.  368;  American  edit.  304,  ffatm*  ra-se. 

The  object  in  reading  these  dispatches  is  to 
show  that  the  law  of  nations  was  not  respected 
in  France;  that  the  construction  of  their  courts 
of  admiralty  was  such  that  their  decisions  could 
not  conform  to  the  law  of  nations;  tliat  the  law 
of  nations  has  l)een  so  modified  in  France  that 
there  was  no  certainty  of  indemnity  for  neu- 
trals, and  that  by  the  decrees  and  aixets  of  that 
government,  the  Amelia  would  have  been  con- 
demned. They  are  offered  as  the  official  com- 
munications of  our  authorized  agents  abroad  to 
the  executive,  and  by  that  department  com- 
municated to  congress,  and  pu!)lished,  in  con- 
formity to  an  act  of  congress,  (vol.  4,  p.  239,)  for 
tin*  information  of  the  citizens  of  the  United 
States.  This  act  of  congress  has  made  them 
pn)per  evidence  iK'fore  this  court ;  who  are, 
therefore,  bound  to  notice  them.  (3n  the  sub- 
ject of  admitting  foreign  ordinances  in  a  court 
of  admiralty  no  difficulty  ever  occurrred.  The 
objections  are  only  to  private  municipal  regu- 
lations. Such,  it  is  admitted,  must  be  pfoved 
an  facts,  but  not  when  they  are  offered  as  ex- 
plaining the  law  of  nations.  In  1  Roh.  Amm- 
ean  edit.  288,  {The  Maria),  this  very  decree  is 
cited;  and  it  is  immaterial  to  us  whether  we 
read  it  out  of  the  dispatches  or  out  of  the  book 
which  the  opposite  counsel  have  already  cited 
for  other  jjurposes.   By  the  same  nile  that  they 
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read  pages  57  and  126,  we  mav  surely  read  page 
288. 
On  the  part  of  the  claimant  it  was  replied : 
That  this  decree  is  not  an  act  of  congrtiss,  nor 
the  law  of  nations,  but  simply  a  law  of  France. 
The  record  is  confined  to  the  facts  which 
originally  came  up  with  the  writ  of  error,  or 
such  as  may  afterwards  be  procured  upon  a 
suggestion  of  diminution.  It  is  admitted  that 
in  equity,  on  an  appeal  to  the  house  of  lords, 
nothmg  new  can  be  received.  And  nothing 
ought  now  to  be  read  which  was  not  l)efore  the 
circuit  court,  or  which  that  *  court  waa  [*14 
bound  to  notice.  In  the  cases  cited  by  the  op- 
posite counsel,  the  arrets  were  read  by  consent. 
A  common  law  court  is  as  much  bound  as  a 
court  of  admiralty  to  take  notice  of  the  law 
of  nations,  on  a  question  where  that  law  ap- 
plies; and  the  rules  by  which  common  law 
courts  are  bound,  as  to  evidence  of  the  law  of 
nations,  are  equally  binding  on  courts  of  admi- 
ralty. 

fh^'  Court  suffered  the  dispatches  and  de-. 
crees  of  France  to  be  read,   but  reserved  the 
question,  whether  they  ought  to  be  considered 
in  their  decision  of  this  cause,  until  the  whole 
argument  of  the  case  should  be  finished. 

The  counsel  for  the  libellant  proceeded  in  the 
argiiraent  on  the  second  point. 

The  decree  of  the  18th  of  January,  1798,  was 
not  repealed  till  the  14th  of  December,  1799, 
and,  consequently,  was  in  full  force  at  the  time 
of  the  capture  on  the  6th  of  September,  1799. 
The  facts  stated  in  the  Appendix  toVolume  2  of 
Robinson's  Reports,  show  that  the  French  had 
discarded  the  law  of  nations,  and  that  their  con- 
duct towards  neutrals  had  been  such  as  to  ex- 
clude every  possibility  of  escape.  So  notorious 
was  this  conduct  that  Sir  William  Scott  makes 
it  the  ground  of  his  decision  in  various  cases. 

It  is  not  necessary  to  show  that  the  Amelia 
would  certainly  have  l)een  condemned.  To 
entitle  to  salvage  it  is  only  necessary  to  show 
that  she  was  in  a  better  condition  by  the  recap- 
ture. Her  cargo  was  the  production  of  the  pos- 
sessions of  England,  and,  therefore,  by  the 
decree  of  the  18th  January,  1798,  was  liable  to 
condemnation.  The  genend  conduct  of  France 
and  of  tlie  French  courts  of  admiralty  towards 
neutrals  has  l)een  repeatedly  adjudged,  by  Sir 
William  Scott,  a  good  ground  for  salvaire.  1 
Rob.  23-2,  {The  Tiro  Friends.)  2  Rob.  246,  {The 
War  Onskan.) 

3.  But  without  resorting  to  the  general  prin- 
ciple of  a  service  being  a  ground  for  salvage, 
we  claim  it  under  the  express  terms  of  the  act 
of  congre.ss  of  the  2d  of  March,  1799,  entitled 
'*An  act  for  the  government  of  the  navy  of  the 
United  Statf*,"^7,vol.  4,  p.  472,  by  ♦which  r»l  5 
it  is  enacted,  "  that  for  the  ships  or  goods  l)e- 
longing  to  the  citizens  of  the  Lnited  States,  or 
to  the  citizens  or  subjects  of  any  nation  in 
amity  with  the  United  States,  if  retaken  from 
the  enemy  within  twenty-four  hours,  the  own- 
ers are  to  allow  one-eighth  part  of  the  whole 
value  for  sjilvage,  &c.,  and  if  after  ninety-six 
hours,  one  half;  all  of  which  is  to  be  paid  with- 
out any  deduction  whatsoever." 

In  the  case  of  Bass  and  Tingey,  it  was  de- 
cided by  this  court  that  P'rance  was  to  be  con- 
sidered as  an  enemy.  The  case  of  the  Amelia 
comes  within  the  very  words  of  this  act  of  con- 
gress.    She  is  a  ship  belonging  to  citizens  of  a 
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nation  in  amity  with  the  United  States,  retaken 
from  the  enemy  after  a  poHsession  of  ninety-six 
hours. 

By  the  act  of  congress  of  25th  June,  1798, 
vol.  4,  p.  149,  150,  property  of  American  citi- 
zens, recaptured  by  armed  merchant  vessels,  is 
to  be  restored  on  the  payment  of  not  less  than 
one-eighth,  and  not  more  than  one-half  for  sal- 
vage. And  by  the  act  of  the  3d  March,  1800, 
not  less  than  one-sixth  is  allowed  on  recapture 
by  a  private  armed  vessel,  and  one-eighth  by  a 
public  ship  of  war. 

If,  then,  the  recapture  of  this  vessel  was  a 
lawful  act,  and  if  service  was  rendered  thereby 
to  the  owners,  the  recaptors  are  entitled  to  sal- 
vage, and  the  rate  of  that  salvage  is,  by  the  act 
of  congress,  fixed  at  one-half  of  the  Value  of 
the  ship  and  cargo. 

On  the  part  of  the  claimant  it  was  said,  that 
if  France  and  America  were  at  peace,  the  re- 
capture was  not  authorized  by  the  law  of  na- 
tions. The  claim  of  salvage  must  rest  on  two 
.  grounds. 

1.  A  right  to  interfere. 

2.  A  benefit  conferred  on  the  owners. 

1.  It  is  admitted  that  a  belligerent  has  aright 
to  detain  a  neutral  vessel  and  carry  her  into  port 
for  the  purpose  of  examination.  The  posses- 
sion of  a  belligerent  must,  by  third  parties,  be 
considered  as  lawful,  whatever  may  be  the  mo- 
tive or  intent  of  such  possession.  2  Wooddejson, 
16*]  ^434  The  belligerent  has  a  lawful  right 
to  search  merchant  vessels,  and  this  right 
cannot  be*  considered  as  injurious  to  the 
fair  neutral  trader.  Resistance  to  hucIi  search 
is  unlawful,  and  such  resistance,  a  rescue,  or 
an  escape,  are  sufficient  causes  to  condemn  the 
neutral  vessel.  Vattd,  h.  $,  c.  7,  §  II4,  p.  507. 
1  Bob.  304.  (The  Maria.) 

The  act  of  the  recaptors,  then,  being  in  aid 
of  the  unlawful  resistance  of  the  neutral,  must 
in  itwlf  be  illegal.  The  courts  of  the  captors 
only  are  competent  to  decide  the  question  of 
prize  or  no  prize.  American  citizens  have  no 
right  to  interfere,  and  wrest  the  neutral  vessel 
from  the  possession  of  the  belligerent. 

The  French  have  l)een  represented  as  pirates, 
ho9te8  hutnani  geti&rU.  But  if  France  has  waged 
so  general  a  war  on  neutral  property,  has  not 
Eiigland  done  the  same? 

We  find  in  their  courts,  that  when  a  benefit 
is  tt)  accnie  to  British  subjects,  by  such  a  decis- 
ion, they  decide  that  France  must  be  presumed 
to  respect  the  law  of  nations  and  to  decree  the 
n^stitution;  1  Rob.  84,  85,  {TheBet^y;)  7  Term 
Rep.  695,  Oeyer  c.  Affailar;  but  when  salvage 
is  to  be  given  to  British  recaptors  of  neutral 
property,  then  it  appears  that  France  has  lost 
all  regard  for  the  law  of  nations,  and  there  is 
no  chance  of  escape  from  her  courts  of  admi- 
ralty. 1  Bob.  232,  {The  Tmt  Friends.)  2  Bob. 
24(i,  {The  War  Oruikfin,) 

But  it  is  contended  tliat  the  courts  of  France 
would  have  decided  according  to  the  decree  of 
the  18th  January,  1798,  and  not  according  to 
the  law  of  nations.  This  is  not  to  Ije presumed; 
but  if  it  was,  however  tyrannical  the  conduct 
of  a  belligerent  may  be,  no  neutral  can  law- 
fully interfere,  unless  she  herself  is  injured,  or 
her  property  or  rights  are  affected;  and  even 
then  individuals  cannot  act.  The  injury  must 
be  redressed  by  the  government  in  the  way  of 
negotiation  of  war.     What  was  the  conduct  of 
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our  government  in  such  a  case?  It  first  chose 
to  negotiate,  and  then  to  prepare  for  war.  At 
the  time  the  negotiation  was  begun,  all  the  inju- 
rious decrees  were  in  force,  fuU  in  the  view  of 
the  legislature,  who  authorized  certain  measures 
of  hostility;  but  no  citizen  could  *go  one  r*17 
step  beyond  what  was  authorized.  The  liaoility 
of  the  Amelia  to  condemnation  in  a  French  court 
of  admiralty  created  no  right  in  Captain  Talbot 
to  capture  her,  even  if  that  condemnation  was 
certam.  But  the  facts  of  this  case  do  not  war- 
rant such  a  conclusion.  The  facts  stated  are, 
that  "the  ship  Amelia  sailed  from  Calcutta,  in 
Bengal,  in  the  month  of  April,  1799,  loaded 
with  a  cargo  of  the  product  and  manufactory 
of  that  country."  What  country?  Bengal; 
but  Bengal  is  not  stated  to  be  one  of  the  pos- 
sessions of  England.  Not  lonj^  since  the  prov- 
ince of  Bengal  was  in  possession  of  sovereign 
princes;  but  it  does  not  appear  how  far  they 
have  been  subdued  by  the  English.  It  is  true 
that  the  libel  speaks  of  Calcutta  as  being  an  En- 
glish port  in  the  (^st  Indies,  but  it  does  not 
follow  that  the  whole  country  of  Bengal  has 
been  subjected  to  the  British  power.  Besides, 
it  is  not  the  port  from  whence  the  vessel  sails 
which  taints  the  cargo,  but  its  quality,  as  being 
the  production  of  an  English  possession.  Hence 
it  does  not  appear  that  the  Amelia  was  liable  to 
condenmation  under  the  decree  of  the  18th 
January,  1798,  and  we  caiinot  presume  that  she 
would  have  been  condemned.  The  French  cap- 
tors did  not  pn*tend  she  was  liable  under  that 
decree,  but  sent  her  in  to  be  judged  according 
to  the  laws  of  war;  that  is,  acconlnig  to  tlie  law 
of  nations  as  applicable  to  u  state  of  war;  and 
there  being  no  fact  stated  to  the  contrarj',  we 
are  to  sup|K>se  that  she  would  have  been  so 
judged,  and  not  olherwine.  To  have  interfered 
on  our  part  to  prevent  this  would  have  l)een  a 
just  cause  of  hostilities  against  us.  No  citizen 
ought  to  be  allowed  to  come  into  our  courts  to 
claim  a  rewanl  for  nn  act  which-  Imzards  the 
peace  of  the  country. 

If  benefit  be  the  criterion  of  salvage,  then  the 
greater  the  service  the  gn^ter  ought  to  l)e  the 
salvage.  But  if  the  construction,  given  by  the 
opposite  counsel,  to  the  act  of  2d  March,  1799, 
be  correct,  then  the  same  salvage  is  due  for  the 
recapture  of  a  clear  neutral  as  of  a  l)el1igerent. 
And  yet  in  common  wars  no  salvage*  at  all  is 
due  for  the  recaptmx'  of  a  neutral. 

Every  neutral  nation  has  a  right  to  choose  her 
own  manner  of  redness.  We  have  no  right  to 
interfere,  or  to  decide  how  far  her  vessels  are 
liable  to  condemnation  under  French  decrees. 
She  maybe  willing  to  trust  to  the  *chan-  [*1S 
ces  of  acquittal  or  indemnification.  We  have 
no  right  to  legislate  upon  the  property  of  a  for- 
eign independent  nation,  ami  to  say  that  we 
will,  whether  you  consent  or  not,  n^ue  your 
vessels  from  tfie  French,  and  then  make  you 
pay  us  salvage.  ViUtel,  h.  2,  e.  i,  n.  7,  p.  123. 
If  ai\  act,  intended  solely  for  my  l)enefit,  is  advan- 
tageous to  another,  1  am  not  entitled  to  reward. 
2Bvh.2S,24.  {Tfui  Vryheid.)  In  order  to  ground 
a  claim  of  salvage,  the  danger  of  the  propt-rty 
must  have  been  not  hypothetical,  but  absolute; 
not  distant  and  uncertain,  but  immediate  and 
imminent :  the  act  of  saving  must  have  been 
done  with  that  sole  intent,  and  must  have  been 
attended  with  labor,  lass,  expense  or  hazard  to 
the  salvor.     The  Amelia  was  Uiken  by  Captain 
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Talbot  a!i<l  libelled  as  a  Freoch  vessel ;  bis  ob- 
ject wa8  not  to  save  a  neutral,  but  to  capture  a 
belligerent.  Under  sucb  a  mistake  be  migbt 
have  a  rigbt  to  examine  her  further,  but  the  mo- 
ment she  proved  to  be  neutral  property  be  ought 
to  have  released  her.  His  mistake  can  be  no 
eround  for  a  claim  of  salvage.  It  is  a  mere 
^stification  of  an  act  of  force,  and  as  such  may 
save  him  from  the  payment  of  damages  and 
cost<<.  In  this  case  there  was  no  danger  to  the 
property,  no  trouble  in  saving  it,  nor  any  inten- 
tion to  benefit  the  owners.  In  Beawes'  Lex  Mer, 
tei.  i,  p,  J58,  it  is  said  that  to  support  a  claim 
of  salvage,  the  vessel  must  be  in  evident  hazard, 
and  must  be  saved  bymeauK  used  with  that  sole 
view. 

The  owner  was  a  citizen  of  an  independent 
nation,  and  ought  to  have  had  his  election. 
Where  is  the  law  or  the  authority  that  allows 
salvage  to  one  belligerent  taking  from  another 
the  property  of  a  neutral?  By  the  state  of  the 
case  this  vessel  was  neutral  ^  to  all  the  belliger- 
mt  powers.  If  the  captain  had  applied  for  her, 
»he  must  have  been  given  up,  upon  the  authori- 
ty of  the  case  of  OlaM  and  Gihbu.  S  Dal.  6,  with- 
out any  compensation  for  recapture.  Among 
the  cases  citea,  the  only  one  against  us  is  S  Rob. 
546-, {The  War  Onskan.)  In  tlint  case  Sir  Will- 
iam Scott  says,  that  "lately"  it  has  been  the 
practice  of  his  court*  to  give  salvage  on  recap- 
tare  of  neutral  property  out  of  the  hands  of  the 
n^nch ;  but  that,  such  is  not  the  modem  prac- 
tice of  the  law  of  nations;  and  upon  this  plain 
principle,  that  the  liberation  of  a  clear  neutral 
from  the  hand  of  the  enemy,  is  no  essential 
service  rendered  to  him;  inasmuch  as  that  same 
19*  enemy  would  be  *compelled  by  the  tribu- 
nal of  his*  own  country,  after  he  had  carried 
the  neutral  into  port,  to  release  him  with  costs 
and  damages  for  the  injurious  seizure  and  deten- 
tion. But  in  that  very  case,  however,  we  see 
that  he  might  shortly  change  his  course  of 
deciiiioiL<;  on  that  subject,  so  that  very  probably, 
had  that  case  been  decided  in  the  next  term,  it 
would  have  been  decided  differently.  No  judge 
has  the  right  to  decide  upon  the  departure  of 
other  nations  from  the  law  of  nations,  whatever 
evidence  of  such  departure  he  may  possess. 
There  will  be  a  variance  in  the  decisions  of  the 
lower  courts;  it  should,  therefore,  be  put  upon 
such  a  footing  as  to  make  it  clear  ana  plain  to 
all  the  judges  of  the  inferior  courts.  This 
decision  of  Sir  William  Scott  is  a  creature  of 
his  own,  which  he  himself  promises  to  change 
when  the  situation  of  affairs  will  allow. 

Sir  William  Scott  gives  salvage  expressly  on 
the  ground  of  service  rendered,  on  account  of 
the  kind  of  hostility  which  France  exercised  to- 
wards neutrals.  But  in  this  ca.se  the  statement 
of  facts  excludes  the  idea  of  hostility  between 
France  and  Hamburgh.  The  law  of  nations  gave 
no  right  to  recapture.  The  authority  under  the 
acts  of  congress  must  be  oonHtruc^  strictly,  and 
confined  to  their  express  provisions.  Is  either 
the  executive,  nor  individuals,  nor  the  courts, 
have  a  right  to  alter  them. 

So  far  as  war  is  not  authorized  by  congress 
there  is  peace.  It  was  not  cont<>mplated  by  any 
act  of  congress  that  our  vessels  should  capture 
Hamburgh  vessels.  The  mischief  to  be  reme- 
died by  the  act  of  May  was.  that  the  small  armed 
veflKis  of  Prance  were  hiivering  on  our  coasts 
and  taldiig  our  vessels  almost  in  our  ports.  Tlie 
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act  of  oongrcKK  has  completely  met  the  evil,  by 
authorizing  the  capture  of  such  French  vessete 
VLii,  had  taken,  or  were  found  hovering  for  the 
purpose  of  taking,  our  vessels.  This  act,  there- 
fore, does  not  authorize  the  capture  of  a  Ham- 
burgh vessel.  There  is  no  law  which  authorizes 
a  capture  for  two  purposes,  viz. ,  to  be  condemn- 
ed as  a  French  vessel,  or  to  be  subjected  to  sal- 
vage as  a  neutral.  The  Amelia  was  not  navigat- 
ingunder  the  authority,  or  pretended  authority, 
of  France.  She  was  engaged  in  a  lawful  trade. 
But  if  the  French  took  possession  of  her  under 
suspicion  of  unlawful  trade,  that  gave  us  no 
♦authority  to  take  her  from  the  possession  [*20 
of  France,  the  property,  under  the  law  of  na- 
tions, not  being  changed.  The  taking  being 
unlawful  can  support  no  claim  of  salvagt>. 

The  act  of  July,  1798,  authorizes  only  the 
capture  of  armed  French  vessels,  and  confines 
the  cases  of  recjipture  to  the  ships  or  goods  of 
citizens  or  residents  of  the  Unittnl  States.  The 
capture  can  only  be  iastifled  by  the  doubtful , 
character  of  the  vessel,  and  as  soon  as  that  was  ' 
known  to  be  neutral.  Captain  Talbot  ought  to 
have  dismissed  her;  the  detention  afterwards 
was  unlawful,  and  will  not  justify  a  decree  for 
salvage.  This  vessel,  it  is  true,  might  have  been 
used  to  distress  our  commerce,  and  this  might 
possibly  be  an  excuse  for  detaining  her,  or  even 
dismantling  her,  but  will  not  entitle  him  to  sal- 
vage. 

if  this  vessel  was  lawful  prize  to  France,  then 
France  has  a  claim  for  indemnity;  but  as  she 
has  made  no  claim  we  must  presume  the  vessel 
would  have  been  restored  by  her  to  the  owners. 

The  act  of  congress  of  March  2,  1799,  upon 
which  the  counsel  for  the  libellant  rely,  ooes 
not  contemplate  a  case  like  the  present.  That 
is  a  permanent  law,  not  made  for  the  present 
war  only,  but  intended  to  apply  to  all  future 
wars.  It  could  not,  therefore,  intend  to  give 
salvage  on  the  recapture  of  a  neutral  from  a  oel- 
ligerent.  which  is  not  given  by  the  law  of  na- 
tions, and  which,  it  is  allowed  on  all  hands,  is 
given  this  war,  for  the  first  time,  only  on  account 
of  the  conduct  of  France  toward  neutrals,  and 
will  cease  when  that  conduct  shall  be  altered. 
Besides,  it  would  give  the  same  reward  for  tak- 
ing the  property  of  a  neutral  out  of  the  hand 
of  his  friend,  as  out  of  the  hand  of  his  enemy. 
The  word  **  enemy,"  in  the  7th  section  of  that 
act,  means  the  enemy  of  us  and  our  ally  whose 
vessel  is  recaptured  by  our  armed  vessels,  and 
not  our  enemy  who  is  the  friend  of  our  ally.  If, 
then,  this  is  not  a  statutory  case  of  salvage,  we 
must  recur  to  the  question  of  benefit.  In  the 
court  below  they  relied  wholly  on  the  act  of 
conjjress.  Not  a  word  was  said  respecting  the 
service  rendered.  Let  us  then  consider  the  claim 
of  qimntum  meruit.  To  supi)ort  this,  there 
must  be, 

*1.  A  lawful  consideration ;  and,  [*21 

2.  A  contract  express  or  implied. 

To  make  the  consideration  lawful,  it  must  be 
permitted  by  Uiw ;  a  fortiori,  it  must  not  he  con- 
trary to  law. 

It  is  not  authorized  by  our  law  to  take  the 
property  of  a  neutral  out  of  the  possession  of  his 
friend,  and  it  is  in  direct  opposition  to  policy, 
as  it  tends  to  commit  the  peace  of  the  country. 

It  is  not  alleged  that  there  was  any  express 
contract ;  and  a  contract  cannot  be  implied,  be- 
cause the  intent  with  which  she  was  taken,  viz. , 
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to  be  condemiKKl  as  a  French  armed  vessel,  ex- 
cludes the  idea.  Nor  can  an  implied  contract 
be  raised  on  the  retainmg  her,  becaase  that  was 
a  state  of  duress,  which  cannot  be  made  the 
ground  of  a  reward. 

But  if  this  cjise  is  to  be  considered  upon  a 
quntitum  meruit,  then  the  amount  of  Siilvage 
must  depend  upon  the  danger  and  the  exertion. 
1  JlfA  151,  {The  St.  Beruardff,)  and  1 IM.  e^O, 
{T/ie  Two  Friends.)  It  is  said  that  in  cases  of 
unauthorized  capture  or  recapture,  the  property 
goes  to  the  crown;  2  Rob.  45,  {The  Pnncesm;) 
and  it  is  sometimes  referred  to  the  court  to  fix 
the  reward  of  the  captors.  It  follows,  then,  that 
the  projxjrty  goes  to  the  government,  and  they 
alone  can  fix  the  reward.  But  our  code  gives 
no  right  to  salvage  in  this  case,  nor  does  the  state 
of  hostilities  between  the  two  countries,  as  dis- 
closed on  the  record,  justify  it.  But  if  the  ciecree 
and  the  notoriety  of  the  miscr)nduct  of  France, 
are  to  be  admitted  to  prove  a  l)enetit  conferred, 
who  can  say  it  was  worth  94.000  dollars,  the  half 
of  the  gross  amount  of  siiles  of  the  ship  and 
cirgo?  Neither  the  service  rendered,  the  danger 
U)  the  properly,  nor  the  exertion  in  saving  it, 
can  justify  so  enormous  a  reward. 

The  decree  of  France  might  be  only  in  terro- 
rem,  and  so  no  danger.  If  the  Amelfa  was  not 
liable  to  condemnation  in  thr  French  courts, 
then  uo  service  was  rendered,  and,  consequent- 
ly, no  salvage  ought  to  be  allowed. 
!^!J*1  *But  if  siie  washable  to  condemnation, 
then  the  recapture  is  a  violation  of  the  rights  of 
France. 

If  France  violates  the  laws  of  nations,  it  is  no 
justification  of  a  violation  of  them  on  our  part. 
An  illegal  power  to  take,  given  by  France  to 
her  cruisers,  does  not  authorize  us  to  retake. 

In  the  ca.He  of  Batti  v.  Tingey,  Feb.  tenn,  1800, 
in  the  Supreme  Court  of  the  United  State  s,  the 
reiisoniug  of  the  court  seems  to  admit  that  the  act 
of  3d  March,  1799,  will  not  apply,  in  the  present 
state  of  hostilities,  to  recaptures  of  the  vessels  of 
nations  in  amity  with  the  United  States,  unless 
the  ownei*s  are  residents  of  the  United  States; 
because  there  could  Ix^  no  lawful  recapture  of  a 
neutral  from  the  hand  of  a  belligerent. 

Judge  Moore,  in  delivering  his  opinion  in  that 
case  says,  '  *  It  is,  how^ever,  more  particularly 
urged  that  the  word  '  enemy '  cannot  be  applied 
to  the  French;  because  the  section,  in  which  it 
is  used,  is  confined  to  such  a  state  of  war  as 
would  authorize  a  recaptm-e  of  property  belong- 
ing to  a  nation  in  amity  with  the  L  nited  States, 
and  such  a  state  of  war  does  not  exist  between 
America  and  France.  A  number  of  books  have 
been  cited  to  furnish  a  glossary  on  the  word 
enemy;  yet,  our  situation  is  so  extraordinary, 
that  1  doubt  whether  a  parallel  case  can  be  traced 
in  the  history  of  nations.  But  if  words  are  the 
repreijentatives  of  ideas,  let  me  ask  by  what 
other  word  the  idea  of  tlie  relative  situation  of 
America  and  France  could  be  communicated, 
than  by  that  of  hostility  or  war?  And  how  can 
the  characters  of  the  parties  engaged  in  hostility 
or  war,  be  otherwise  desc'rilK'd  than  by  the  denom- 
ination of  '  enemies.'  It  is  for  the  honour  and 
dignity  of  both  nations,  therefore,  that  they 
should  be  called  enemies;  for  it  is  by  that  de- 
scription alone,  that  either  could  justify  or  ex- 
cuse the  scene  of  bloodshed,  depredation  and 
confiscation,  which  has  unhappilj'  occurred; 
and,  sun»ly,  cougi'ess  could   only  emplo}'  the 
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language  of  the  act  of  June  13, 1798,  Kiwards  a 
nation  whom  she  considered  as  an  enemv. 

••Nor  does  it  follow  that  the  act  of  March, 
1799,  is  to  have  no  operation,  because  all  the 
cases  in  which  it  *might  operate,  are  not  [*23 
in  existence  at  the  time  of  passing  it.  During 
the  present  hostilities,  it  affects  the  ca.se  of  re- 
captured property  belonging  to  our  own  citizens, 
and  in  the  event' of  a  future  war  it  might  also 
be  applied  to  the  case  of  recaptured  property 
l)elongiug  to  a  nation  in  amity  with  the  Unified 
States." 

And  in  the  same  case,  Judge  Washingtcm 
observed,  "  that  hostilities  ma^  subsist  between 
two  nations,  more  confined  m  its  nature  and 
extent,  l>eing  limited  as  to  places,  persons  and 
things;  jmdthis  is  more  properly  termed  im- 
perfect war;  because  not  solemn,  and  because* 
those  who  are  authorized  to  commit  hostilities, 
act  under  special  authority,  and  can  go  no  fur- 
ther than  to  the  extent  of  their  commission." 
And  again  he  says,  "  It  ht\s  likewise  been  said 
that  tlie  7th  section  t)f  the  act  of  March,  1799, 
erabracres  cases  which,  according  to  pre-exist- 
ing laws,  could  not  then  take  place,  because  uo 
authority  had  been  given  to  recapture  friendly 
vessels  from  the  French,  and  this  argument  was 
strongly  and  forcibly  pressed. 

' '  But  because  every  case  jjrovided  for  by  this 
law  was  not  then  existing,  it  does  not  follow 
that  the  law  should  not  operate  upon  such  wa 
did  exist,  and  upon  the  rest  whenever  they 
should  arise.  It  is  a  permanent  law  cmbrscing 
a  variety  of  subjects:  not  made  in  relation  to 
the  present  war  with  France  only,  but  in  rela- 
tion to  any  future  war  with  her,  or  with  any 
other  nation.  It  might,  then,  very  properly 
allow  salvage  for  recapturing  of  Americ^an  ves- 
sels from  France,  which  had  previously  been 
authorized  by  law,  though  it  could  not  imme- 
diately apply  to  the  vessels  of  friends:  and 
whenever  such  a  war  should  exist  between  the 
United  States  and  France,  or  any  other  nation, 
as,  according  to  the  law  of  nations,  or  special 
authority,  would  justify  the  recapture  of  friend- 
ly ves.sels,  it  might,  on  that  event,  with  similar 
propriety,  apply  to  them;  which  furnishes,  1 
think,  the  true  construction  of  the  act. 

"The  opinion  which  I  delivered  at  New 
York,  in  Talbot  t.  Seenum,  was,  that  although 
an  American  vessel  could  not  justify  the  ta.king 
of  a  neutral  vessel  from  the  French,  because 
neither  the  sort  of  war  that  subsisted.  *por  [*24 
the  special  commission  under  which  the  Ameri- 
can acted,  authorized  the  proceeding;  yet  that 
the  7th  section  of  the  act  of  1799,  applied  to 
recaptures  from  France,  as  an  enemy,  in  all 
cases  authorized  by  congress.  And  on  lK)th 
ix)int8  my  opinion  remains  unshaken ;  or,  rather, 
has  been'  confirmed  by  the  very  able  discussion 
which  the  subject  has  lately  undergone  in  this 
court,  on  the  appeal  from  my  decree."' 

SimUar  sentiments  were  also  expressed  by 
Judge  Chase  and  Judge  Paterson,  in  the  same 
case.  From  these  opinions  it  seems  clearly  to 
result  that  the  aet  of  March  2,  1799,  cannot  be 
the  rule  of  salvage  in  this  case. 

On  the  part  of  the  libellant,  it  was  stated,  in 
reply,  i\8  to  the  admissibility  of  the  dispatches 
from  the   American  envoys,  and  the  French 

1.— This  case  of  Talbot  p,  Seeman  was  anjuod  once 
l)efore,  In  this  court,  at  Philadelphia. 
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arret  of  18th  January,  1798,  that  courts  of 
admiralty  will  always  take  notice  of  such  laws 
<»f  foreign  countries  as  go  to  modify  or  change 
the  law  of  nations,  and  are  not  bound  by  the 
same  rules  of  evidence,  as  courts  of  common 
law.  1  Dal.  364.  I^ft.  6,11.  Ihug.  619,  6i'^,. 
*:^,  fJSo.  554.  The  oppos>ite  counsel  have  cited 
and  relied  on  Bobinmn's  Iiep(/rtft  to  show  what 
vkjis  the  ancient  law  of  France,  and  surely  we 
have  as  goofl  a  right  to  cite  the  same  book  to 
*how  wluU  is  the  present  law  of  France.  In  1 
WA  tss,  {The  Maria,)  this  arret  of  France  is 
liied  and  argued  upon  by  the  judge. 

The  cases  cited  by  the  oi)positc  counsel  to 
show  that  foreign  laws  must  be  proved  as  facts, 
are  alt  cases  at  common  law,  or  relat^^  to  the 
mere  municipal  laws  of  a  foreign  coimtry;  and 
are  not  such  as  go  to  modify  or  explain  the  law 
of  nations,  as  that  country  has  adopted  it. 

The  case  in  P  WiUiami  refan  to  a  municipal 
law  which  had  no  connection  with  the  law  of 
nations.  The  same  ol)s(^rvation  apphes  to  the 
cuses  from  6  Mod.  and  S  HaJJc.  No  case  can  be 
pnKluce<l  where  a  law  oPa  foreign  country, 
authenticated  as  this  is  by  an  act  of  the  legis- 
lature of  our  country,  has  l)een  refused  to  be 
considered  by  a  court. 

15«>*]  *As  to  the  objection  that  the  cargo  does 
not  appear  to  Ikj  tlie  production  of  England,  or 
her  possessicms,  be<'«use  there  is  no  evidence 
that  the  whole  of  the  province  of  Bengal  htis 
l»een  .subjected  to  the  dominion  of  England;  it 
may  be  sufficient  to  oliserve,  that  the  Jibel  and 
answer  admit  ('alcutta  to  be  an  English  port, 
and  the  case  stated  says,  the  vessel  sailed  from 
Calcutta,  in  Bengal,  loaded  with  a  cargo  of  the 
product  and  manufactory  of  that  country.  It 
being  admitted  that  Calcutta  is  an  English  port, 
.  and  that  the  cargo  was  the  production  of  that 
<-ountry ,  it  follows,  unless  the  contrary  is  clear- 
ly shown  in  evidence,  that  the  c!argo  was  the 
product  of  an  English  possession. 

It  is  said  tlmt  there  is  no  evidence  that  France 
carrietl  her  unjust  decrees  into  execution,  and 
that  the}'  might  only  lx»  enacted  in  terrorem. 
But  the  fact  is  notonous  to  all  the  world.  Con- 
gress Imve  expressly  declared  it  in  the  pream- 
ble** of  their  acts.  The  whole  system  of  hos- 
tility is  founded  upon  it,  and  can  be  justitied 
on  no  other  ground.  They  have  further  de- 
clared it  by  oniering  the  dispatches  to  be  pub- 
lihhed  and  distributed  among  the  citizens  of 
the  United  States,  for  thek  information.  It 
would  b^  strange  if  this  court,  sitting  here  as  a 
<*ourt  of  the  law  of  nations  to  try  a  cause  in 
which  all  the  world  are  parties,  should  be  the 
only  persons  in  the  world  ignorant  of  the  fact. 

The  general  principle  is  admitted  that  sal- 
vage is  not  due  for  the  recapture  of  a  neutral 
from  a  belligerent,  and  for  this  reason  that  by 
the  law  of  nations  the  neutral  would  Ix*  restored 
by  the  captor  with  damages  and  costs.  But 
/itJUKinte  ratiarie,  cesaat  Isr.  And  it  follows  by 
powerful  inference,  that  if  the  captor  would 
not  have  restored  the  neutral  with  damages  and 
ON«tH,  salvage  ought  to  be  allowed.  To  bring 
the  Amelia  within  this  inference,  it  is  only 
nec<-ssary  to  show  tliat  she  would  not  have  been 
restored  with  damages  and  costs.  If  the  court 
should  take  into  consideration  the  arret  of  the 
18th  of  January,  1798,  and  the  fact  that  the 
•cargo  was  the  production  of  an  English  posses- 
iiioD,  there  Ls  no  doubt  but,  instead  of  l)eing 
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restored  with  damages  and  costs,  .she  would 
have  been  condemned  and  totally  lost  to  the 
owners.  Is  no  sidvage  due  for  so  certain  and 
so  signal  a  benefit? 

*It  is  said  that  un  less  salvage  is  ex  pres.s-  [*20 
I3'  given  by  the  act  of  congress,  it  can  only  lie 
claimed  upon  a  contract,  either  express  or  im- 
plied. This  is  not  the  case.  The  claim  of  sal- 
vage uiM)n  recapture  never  is  supposed  to  arise 
cj:  C4nitractu.  It  is  given  as  a  reward  for  the 
iK'uefit  received,  and  where  there  is  no  express 
statute  upon  the  subjwt,  the  amount  is  to  l)e 
regulated,  not  by  the  lalH)ur  or  hazard  of  the 
rewiptor,  nor  by  his  intention  to  confer  a  benefit, 
but  by  the  supposed  amount  which  the  owner 
would  have  been  willing  to  give  for  the  rescue 
of  his  property.  ]yb()dd^wn,  4^3.  In  1  JM. 
2S4,  J,i5,  {TheTino  /'V*e7u/j<,)  the  rule  of  salvage 
on  rescue  is  said  to  be  quantum  meruit.  And 
in  the  simie  case,  p.  i'Ji',  Sir  W.  Scott  says,  "  it 
has  l)een  slightly  questioned  in  the  act  of  court, 
(which  ccmtains  the  ex])oshi(m  of  facets  given  by 
l)()th  parties,)  whether  there  w;lh  such  a  state  of 
hostilities  Ix'tween  America  and  France  as  to 
raise  a  title  of  salvage  ft>r  American  goods 
retaken  from  the  French.  But  this  point  has 
not  been  pursued  in  argument ;  and  indeed  1 
should  wonder  if  it  had.  after  the  deteraiinations 
of  this  court,  which  have,  in  various  instances, 
decreed  salvage  in  similar  cases.  It  is  not  for 
me  to  say  whether  America  is  at  war  with 
France,  or  not;  but  the  conduct  of  France 
towards  America  has  been  such  de  fa/ito,  as  to 
induce  American  owners  to  acknowledge  the 
services  by  which  they  have  recovered  their 
shijxs  and  ciirgoes  out  of  the  hands  of  French 
cruisers  by  force  of  arms. 

In  the  cavse  of  Bdsa  and  Tingey,  the  question 
w&s  not  argued,  whether  sjilvage  could  be 
claimed  upon  the  recapture  of  a  neutral,  on  the 
ground  of  benefit  rendered;  and,  therefore,  the 
opinion  of  the  court  in  that  case  does  not  mili- 
tate with  our  claim. 

August  11.  ALviisHALL,  Ch.  J.  delivered  the 
opinion  of  the  court. 

This  is  a  writ  of  error  to  a  decree  of  the  cir- 
cuit court  for  the  district  of  New  York,  by 
which  the  decree  of  the  district  court  of  that 
state,  restoring  the  ship  Amelia  to  her  owner  on 
the  payment  of  one  half  for  salvage,  was  re- 
versed, and  a  decree  rendered,  directing  the 
restoration  of  the  vessel  without  salvage. 

*The  facts  agreed  by  the  parties,  and  [*27 
the  pleadings  in  the  cause,  present  the  follow- 
ing case : 

The  ship  Amelia  sailed  from  Calcutta,  in 
Bengal,  in  April,  1799,  loaded  with  a  cargo  of 
the  product  and  manufactory  of  that  country, 
and  was  bound  to  Hamburg.  On  the  6th  Sep- 
tember, she  was  captured  by  the  French  nation- 
al corvette  La  Diligente,  commanded  by  L.  J. 
Dubois,  who  took  out  the  captain,  part"  of  the 
crew,  and  most  of  the  papers  of  the  Amelia* 
and,  putting  a  prize-master  and  French  sailors 
on  board  her,  ordered  her  to  St.  Domingo,  to 
be  judged  according  to  the  laws  of  war. 

On  the  15th  of  September,  she  Wiis  recaptured 
by  Captain  Talbot,  commander  of  the  Consti- 
tution, who  ordered  her  into  New  York  for  ad- 
judication. 

At  the  time  of  the  recapture,  the  Amelia  had 
eight  iron  cannon,  and  eight  wooden  guns,  with 
which    she    left    Calcutta.     From    the    ship's 
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papers,  and  other  testimony,  it  appeared  that 
she  was  the  property  of  Chapeau  Kouge,  a  citi- 
zen and  merchant  of  Hamburgh;  and  it  was 
conceded  by  the  counsel  below,  that  France  and 
Hamburgh  were  not  in  a  state  of  hostility  with 
each  other,  and  that  Hamburgh  was  to  be  con- 
sidered as  neutral  between  the  present  1)elliger- 
ent  powers. 

The  district  court  of  New  York,  before  whom 
the  cause  first  came,  decreed  one  half  of  the 
gross  amount  of  the  ship  and  cargo  as  salvage 
to  the  recaptors.  The  circuit  court  of  New  York 
reversed  this  decree,  from  which  reversal,  the 
recaptors  appealed  to  this  court. 

The  Amelia  was  libelled  as  a  French  vessel, 
and  the  libellant  pra^s  that  she  may  be  con- 
demned as  prize;  or,  if  restored  to  any  person 
entitled  to  her  as  the  former  owner,  that  such 
restoration  should  be  made  on  paying  salvage. 
The  claim  and  answer  of  Hans  Frederick  See- 
man,  discloses  the  neutral  character  of  the  ves- 
sel, and  claims  her  on  behalf  of  the  owners. 

The  questions  growing  out  of  the  facts,  and 
to  be  decided  by  the  court,  are, 
28*]     *Is  Captain  Talbot,  the  plaintiff  in  er- 
ror, entitled  to  any,  and  if  to  any,  to  what  sal- 
vage in  the  case  which  has  been  stated? 

Salvage  is  a  compensation  for  actual  service 
rendered  to  the  property  charged  with  it. 

It  is  demandable  of  right  for  vessels  saved 
from  pirates,  or  from  the  enemy. 

In  order,  however,  to  support  the  demand, 
two  circumstances  must  concur. 

1.  The  taking  must  be  lawful. 

2.  There  must  be  a  meritorious  service  ren- 
dered to  the  recaptured. 

1.  The  taking  must  be  lawful ;  for  no  claim 
can  be  maintained  in  a  court  of  justice,  founded 
on  an  act  in  itself  tortious.  On  a  recapture, 
therefore,  made  by  a  neutral  power,  no  claim 
for  salvage  can  arise,  because  the  act  of  retak- 
ing is  a  hostile  act,  not  justified  by  the  situation 
of  the  nation  to  which  the  vessel  making  the  re- 
capture belongs,  in  relation  to  that  from  the 
possession  of  which  such  recaptured  vessel  was 
taken.  The  degree  of  service  rendered  the  res- 
cued vessel  is  precisely  the  same  as  if  it  had 
been  rendered  by  a  belligerent;  yet  the  rights 
accruing  to  the  recaptor  are  not  the  same,  be- 
cause no  right  can  accrue  from  an  act  In  itself 
unlawful. 

In  order,  then,  to  decide  on  the  right  of  Cap- 
tain Talbot,  it  becomes  necessary'  to  examine 
the  relative  situation  of  the  United  States  and 
France  at  the  dale  of  the  recapture. 

The  whole  powers  of  war  being,  by  the  con- 
stitution of  the  United  States,  vested  in  con- 
gress, the  acts  of  that  body  can  alone  be  re- 
sorted to  as  our  guides  in  this  inquiry.  It  is 
not  denied,  nor  in  the  course  of  the  argument 
has  it  been  denied,  that  congress  may  authorize 
general  hostilitieH,  in  which  case  the  general 
laws  of  war  apply  to  our  situation ;  or  partial 
hostilities,  in  which  case  the  laws  of  war,  so  far 
as  they  actually  apply  to  our  situation,  must  be 
noticed. 

29*]  *To  determine  the  real  situation  of 
America  in  regard  to  France,  the  acts  of  con- 
gress are  to  be  inspected. 

Tlie  first  act  on  this  subject  passed  on  the  28th 
of  May,  1798,  and  is  entitlea  *'An  act  more 
effectually  to  protect  the  commerce  and  coasts 
of  the  United  States." 
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This  act  authorizes  any  armed  vessel  of  the- 
United  States  to  capture  any  armed  vessel  sail- 
ing under  the  authority,  or  pretence  of  author- 
ity, of  the  republic  of  France,  which  shall  have 
committed  depredations  on  vessels  belonging  to- 
the  citizens  of  the  United  States,  orwhicii  shall 
be  found  hovering  on  the  coasts  for  tlie  purpose- 
of  committing  such  depredations.  It  also  au- 
thorizes the  recapture  of  vessels  belonging  U> 
the  citizens  of  the  United  States. 

On  the  25th  of  June,  1798,  an  act  was  parsed 
"  to  authorize  the  defence  of  the  merchant  ves- 
sels of  the  United  States  against  French  depre- 
dations." 

This  act  empowers  merchant  vessels,  owned 
wholly  by  citizens  of  the  United  States,  to  de- 
fend themselves  against  any  attack  which  may 
be  made  on  them  by  the  commander  or  crew  of 
any  armed  vessel  sailing  under  French  colours, 
or  acting,  or  pretending  to  act,  by  or  under  the 
authority  of  the  Fren(£  republic;  and  to  cap- 
ture any  such  vessel.  This  act  also  authorizes 
the  recapture  of  merchant  vessels  belonging  to 
the  citizens  of  the  United  States.  By  the  2d 
section,  such  armed  vessel  is  to  be  brought  in 
and  condemned  for  the  use  of  the  owners  and 
captors. 

By  the  same  section,  recaptured  vessels  lie- 
longing  to  the  citizens  of  the  United  States,  are 
to  be  restored,  they  paying  for  salvage  not.lesa 
than  one-eighth,  nor  more  than  one-half  the  true 
value  of  such  vessel  and  <;argo. 

On  the  28th  of  June,  an  act  passed  **  in  ad- 
dition to  the  act  more  effectually  to  protect  the 
commerce  and  coasts  of  the  United  States." 

This  authorizes  the  condemnation  of  vessels: 
brought  in  under  the  first  act,  with  their  car- 
goes, excepting  only  from  such  condemnation 
the  goods  of  any  citizen  or  person  *resi-  [*30*  • 
dent  within  the  United  States,  which  shall  have 
been  before  taken  by  the  crew  of  such  captured 
vessel. 

The  second  section  provides  that  whenever 
any  vessel  or  goods,  the  property  of  any  citizen 
of  the  United  States  or  person  resident  therein,, 
shall  be  recaptured,  the  same  shall  be  restored, 
he  paying  for  salvage  one-eighth  part  of  the 
value,  free  from  all  deductions. 

On  the  9th  of  July  another  law  was  enacted, 
**  further  to  protect  the  commerce  of  the  United 
States." 

This  act  authorizes  the  public  armed  vessels- 
of  the  United  States  to  take  any  armed  French 
vessel  found  on  the  high  seas.  It  also  directs- 
such  armed  vessel,  with  her  apparel,  guns,  &c. ,. 
and  the  goods  and  effects  found  on  board,  being  • 
French  property  to  be  condemned  as  forfeited. 

The  same  power  of  capture  is  extended  to- 
private  armea  vessels. 

The  6th  section  provides,  that  the  vessel  or 
goods  of  any  citizen  of  the  United  States,  or 
person  residing  therein,  shall  be  restored,  on 
paying  for  salvage  not  less  than  one-eighth,  nor 
more  than  one-half,  of  the  value  of  such  recap- 
ture, without  any  deduction. 

The  7th  section  of  the  act  for  tlie  government 
of  the  navy,  passed  the  2d  of  March,  1799,  en- 
acts, **  That  for  the  ships  or  goods  belonging  to- 
the  citizens  of  the  United  States,  or  to  the  citi- 
zens or  subjects  of  any  nation  in  amity  with 
the  United  States,  if  retaken  within  twenty- 
four  hours,  the  owners  are  to  allow  one-eighth 
part  of  the  whole  value  for  salvage,"  and  if 
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they  have  remained  above  niDety-mx  hours  in 
pociession  of  the  enemy,  one-half  is  to  be 
allowed. 

On  the  Sd  of  March,  1800,  congress  passed 
*"  An  act  providing  for  salvage  in  cases  of  re- 


*his  law  regulates  the  salvage  to  be  paid 
"when  any  vessels  or  goods,  which  shall  be 
taken  as  a  prize  as  aforesaid,  shall  appear  to 
have  before  belonged  to  any  person  or  persons 
31*]  *permanently  resident  within  the  terri- 
tory, and  under  the  protection,  of  any  foreign 
prince,  government  or  state,  in  amity  with  the 
United  states,  and  to  have  been  taken  by  an 
enemy  of  the  United  States,  or  by  authority,  or 
pretense  of  authority,  from  any  prince,  govern- 
ment, or  state,  against  w^hich  the  Uniteof  States 
have  authorized,  or  shall  authorize,  defense  or 
reprisals." 

These  are  the  laws  of  the  United  States, 
which  define  their  situation  in  regard  to  France, 
and  which  regulate  salvage  to  accrue  on  recap- 
tures made  in  consequence  of  that  situation. 

A  neutral  armed  vessel  which  has  been  cap- 
tured, and  which  is  commanded  and  manned 
by  Frenchmen,  whether  foimd  cruising  on  the 
high  seas,  or  sailing  directly  for  a  French  port, 
does  not  come  within  the  description  of  those 
which  the  laws  authorize  an  American  ship  of 
war  to  capture,  unless  she  be  considei-ed  qttoad 
hcc  as  a  French  vessel. 

Very  little  doubt  can  be  entertained  but  that 
a  vessel  thus  circumstanced,  encountering  an 
American  unarmed  merchantman,  or  one  which 
should  be  armed,  but  of  inferior  force,  would 
as  readily  capture  such  merchantman  as  if  she 
bad  sailed  immediately  from  the  ports  of  France. 
One  direct  and  declared  object  of  the  war,  then, 
which  was  the  protection  of  the  American  com- 
merce, would  as  certainly  require  the  capture 
iif  such  a  vessel  as  of  others  more  determinately 
specified.  But  the  rights  of  a  neutral  vessel, 
which  the  government  of  the  United  States 
i!annot  be  considered  as  having  disregarded, 
here  intervene;  and  the  vessel  certainly  is  not, 
correctly  speaking,  a  French  vessel. 

If  the  Amelia  was  not,  on  the  15th  of  Sep- 
tember, 17d9,  a  French  vessel  within  the  de- 
Hirription  of  the  act  of  congi-ess,  could  her  cap- 
ture be  lawful? 

It  is.  I  believe,  a  universal  principle,  which 
applies  to  those  engaged  in  a  partial,  as  well  as 
those  engae^  in  a  general  war,  that  where 
there  Is  probable  cause  to  believe  the  vessel  met 
32*]  with  at  sea  is  in  the  condition  of  one  *Iia- 
bie  to  rapture,  it  is  lawful  to  take  her,  and  sub- 
ject her  to  the  examination  and  adjudication  of 
the  courts. 

The  Amelia  was  an  armed  vessel  commanded 
and  manned  by  Frenchmen.  It  does  not  ap- 
pear that  there  was  evidence  on  board  to  ascer- 
tain her  character.  It  is  not  then  to  be  ques- 
tioned, but  that  there  was  probable  cause  to 
bring  her  in  for  adjudication. 

The  recapture,  then,  was  lawful. 

But  it  has  been  insisted  that  this  recapture 
was  only  lawful  in  consequence  of  the  doubtful 
character  of  the  Amelia,  and  that  no  right  of 
nivage  can  accrue  from  an  act  which  was 
founOiHl  in  mistake,  and  which  is  only  justified 
by  the  difliculty  of  avoiding  error,  arising  from 
the  doubtful  circumstances  of  the  case. 

The  opinion  of  the  court  is,  that  had  the 
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diameter  of  the  Amelia  been  completely  ascer- 
tained by  Captain  Talbot,  yet  as  she  was  an 
armed  vessel  under  French  authority,  and  in  a 
condition  to  annoy  the  American  commerce,  it 
was  his  duty  to  render  her  incapable  of  mis- 
chief. To  have  taken  out  the  arms,  or  the 
crew,  was  as  little  authorized  by  the  construc- 
tion of  the  act  of  congress  contended  for  by  the 
claimants,  as  to  have  taken  possession  of  the 
vessel  herself. 

It  has^  I  believe,  been  practiced  in  the  course 
of  the  present  war,  and  if  not,  is  certainly  very 
practicable,  to  man  a  prize  and  cruise  with  her 
for  a  considerable  time  without  sending  her  in 
for  condemnation.  The  property  of  such  ves- 
sel would  not,  strictly  speaking,  be  changed  so 
as  to  become  a  French  vessel,  and  yet  it  would 
probably  have  been  a  great  departure  from  the 
real  intent  of  congress,  to  have  permitted  such 
vessel  to  cruise  unmolested.  An  armed  ship 
under  these  circumstances  might  have  attacked 
one  of  the  public  vessels  of  the  United  States. 
The  acts  which  have  been  recited  expressly  au- 
tliorize  the  capture  of  such  vessel  so  commenc- 
ing hostilities,  by  a  private  armed  ship,  but  not 
one  belonging  to  the  public.  To  suppose  that 
a  capture  would  in  one  case  be  lawful,  and  in 
the  other  unlawful ;  or  to  suppose  that  even  in 
the  limited  state  of  hostilities  in  which  we  were 
placed,  two  'vessels  armed  and  manned  [*33 
by  the  enemy,  and  equally  cruising  on  Ameri- 
can commerce,  might  the  one  be  lawfully  cap- 
tured, while  the  other,  though  an  actual  assail- 
ant,' could  not;  or  if  captured,  that  the  act 
could  only  be  justified  from  the  probable  cause 
of  capture  furnished  by  appearances,  would  be 
to  attribute  a  capriciousness  to  our  legislation 
on  the  subject  of  war, which  can  only  Ixj  proper 
when  inevitable. 

There  must,  then,  be  incidents  growing  out 
of  those  acts  of  hostility  specifically  authorized, 
which  a  fair  construction  of  the  acts  will  au- 
thorize likewise. 

This  was  obviously  the  sense  of  congress. 

If  by  the  laws  of  congress  on  this  subject, 
that  b<xiy  shall  appear  to  have  legislated  ujwn 
a  perfect  conviction  that  the  state  of  war  in 
which  this  country  was  placed,  was  such  as  to 
authorize  recaptures  generally  from  the  enemy; 
if  'one  part  of  the  system  shall  be  manifestly 
founded  on  this  constiiiction  of  the  other  part, 
it  would  have  considerable  weight  in  rendering 
certain  what  might  before  have  been  doubtful. 

Upon  a  critical  investigation  of  the  acts  of 
congress  it  will  appear,  that  the  right  of  recap- 
ture is  expressly  given  in  no  single  instance, 
but  that  of  a  vessel  or  goods  belonging  to  a  citi- 
zen of  the  United  States. 

It  will  also  appear  that  the  quantum  of  sal- 
vage is  regulated,  as  if  the  right  to  it  existed 
previoiLs  to  the  regulation. 

Although  no  right  of  recapture  is  given  in 
terms  for  the  vessels  and  goods  belonging  to 
persons  residing  within  the  United  States  not 
being  citizens,  yet  an  act,  passed  so  early  as  the 
28th  of  June,  1798,  declares,  that  vessels  and 
goods  of  this  description,  when  recaptured, 
shall  be  restored  on  paying  salvage;  thereby' 
plainly  indicating  that  such  recapture  was  suffi- 
ciently warranted  by  law  to  be  the  foundation 
of  a  claim  for  salvage. 

If  the  recapture  of  vessels  of  one  description, 
not  expresslv  authorized  by  the  very  terms  of 
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34*]  the  act  of  cougrt*ss  *be  yet  a  rightful  act, 
recognized  by  congress,  as  the  foundation  for  a 
claim  to  salvage,  which  claim  congress  proceeds 
to  rcjgulate,  then  it  would  seem  that  other  re- 
captures from  the  same  enemy  are  equally 
rightful;  and  where  the  claim  they  afford  for 
salvage  has  not  been  regulated  by  congress, 
such  claim  must  be  determined  by  the  princi- 
ples of  general  law. 

In  this  .situation  remained  the  reaiptured  ves- 
sels of  any  other  power  also  at  war  with 
France,  until  the  act  of  the  2d  of  March,  1799, 
which  regulates  the  salvage  demandable  from 
them.  ^  either  by  that  act,  nor  by  any  previous 
act,  was  a  power' given,  in  terms,  to  recapture 
such  vessels.  But  their  recapture  was  an  inci- 
dent which  unavoidably  grew  out  of  the  state 
of  the  war.  On  the  capture  of  a  French  vessel, 
having  with  her  as  a  prize  the  ves.sel  of  such  a 
IK)wer,  the  prize  was  inevitably  receipt  ured. 
On  the  idea  that  the  recapture  was  lawful,  and 
that  it  was  a  foundation  on  which  the  r'vAii  to 
salvage  could  stand,  the  legislature,  in  March, 
1799,  declare  what  the  amount  of  that  salvage 
.should  be. 

The  expression  of  this  act  is  by  no  means  ex- 
plicit. If  it  extends  to  neutrals,  then  it  governs 
in  tliis  case;  if  otherwise,  the  law  respecting 
them  continued  still  longer  on  the  same  ground 
with  the  law  re^specting  a  belligerent,  prior  to 
the  passage  of  the  act  of  the  2d  of  March,  1799. 
Thus  it  continued  until  the  3d  of  March,  1800, 
when  the  legislature  regulated  the  salvage  to  be 
paid  by  neutrals,  recaptured  from  a  power 
against  which  the  United  Stales  have  author- 
ized defense  or  reprisals. 

This  act  having  passed  subsequent  to  the  re- 
capture of  the  Amelia,  can  certainly  not  affect 
that  case  as  to  the  quantity  of  .salvage,  or  give 
a  right  to  salvage  which  did  not  exist  before. 
But  it  manifests,  in  like  manner  with  the  laws 
already  commented  on,  the  system  which  con- 
gress considered  itself  as  having  established. 
This  act  was  passed  at  a  time  when  no  addition- 
al hostility  against  France  co\dd  have  been  con- 
templated. It  was  only  designed  to  keep  up 
the  defensive  system  which  had  before  been 
formed,  and  which  it  was  deemed  necessary  to 
continue,  till  the  negotiation  then  pending 
should  have  a  pacific  termination.  According- 
ly, there  is  no  expression  in  the  act  extending 
35*]  *the  power  of  recapture,  or  giving  it  in 
the  case  of  neutrals.  This  power  is  supposed  to 
exist  as  an  incident  growing  out  of  the  state  of 
war,  and  the  right  to  salvage  produced  by  that 
power  is  regulated  in  the  act. 

In  case  of  a  recapture  subsequent  to  the  act, 
no  doubt  could  lie  entertained  but  that  salvage, 
according  to  its  terms,  would  he  demandable. 
Yet  there  is  not  a  syllable  in  it  which  would 
warrant  an  idea  that  the  right  of  recapture  was 
extended  by  it,  or  did  not  exist  before. 

It  must  then  have  existed  from  the  passage  of 
the  laws,  which  commenced  a  general  re.«i8tance 
to  the  aggressions  we  had  so  long  experienced 
and  submitted  to. 

It  is  not  unworthy  of  notice  that  the  first  reg- 
ulation of  the  right  "of  salvage  in  the  case  of  a 
recapture,  not  expressly  enumerated  among  the 
specified  acts  of  hostility  warranted  by  the  law, 
is  to  be  found  in  one  of  those  acts  which  consti- 
tute a  part  of  the  very  system  of  defense  deter- 
mined on  bv  congress,  and  is  the  fii*st  which 
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subjects  to  condemnation  the  prizes  made  by  our 
public  ships  of  war. 

It  has  not  esc^^jped  the  consideration  of  the 
court  that  a  legislative  act  founded  on  a  mis- 
taken opinion  of  what  was  law,  does  not  changi; 
the  actual  state  of  the  law  as  to  pre-existing 
cases. 

This  principle  is  not  shaken  by  the  opinion 
now  given.  The  court  goes  no  further  than  to 
use  the  provisions  in  one  of  several  acts  form- 
ing a  general  system,  as  explanatory  of  other 
parts  of  the  siime  system ;  and  this  appears  to  be 
in  obedince  to  the  best  established  rules  of  ex- 
{H^sition,  and  to  be  necessary  to  a  sound  con- 
struction of  the  law. 

An  objection  was  made  to  the  claim  of  sal- 
vage by  one  of  the  counsel  for  the  defendant  in 
error,  unconnected  with  the  acts  of  congress, 
and  which  it  is  proper  here  to  notice. 

He  states  that  to  give  title  to  salvage,  the 
means  used  must  not  only  have  produced  the 
benefit,  but  must  have  *been  used  with  r*3G 
that  sole  view.  For  this  he  cites  Beatoen  Lw 
Mer.  15S. 

The  principle  is  applied  by  Beawes  to  the 
single  case  of  a  vessel  .saved  at  sea  by  throwing 
overboard  a  part  of  her  cargo.  In  that  case  the 
principle  is  unquestionably  correct,  and  in  the 
case  of  a  recapture  it  is  as  unquestionably  incor- 
rect. The  recaptor  is  seldom  actuated  by  the 
sole  view  of  saving  the  vessel,  and  in  no  ca^of 
the  sort  has  the  inquiry  ever  been  made. 

It  is,  then,  the  opinion  of  the  court,  on  a  con- 
sideration of  tlie  act«  of  congress,  and  of  the 
circumstances  of  the  case,  that  the  recapture  of 
the  Amelia  was  lawful ;  and  that,  if  the  claim 
to  salvage  be  in  other  respects  well  founded, 
there  is  nothing  to  defeat  it  in  the  character  of 
the  original  taking, 

It  becomes  then  necessary  to  inquire, 

2d.  Whether  there  has  been  such  a  meritori- 
ous service  rendered  to  the  recaptured  as  en- 
titles the  recaptor  to  salvage. 

The  Amelia  was  a  neutral  ship,  captured  by 
a  French  cruis(.T,  and  recaptured  while  on  her 
wa)^  to  a  French  port,  to  Iw  adjudged  accord- 
ing to  the  laws  of  war. 

It  is  stated  to  be  the  settled  doctrine  of  the 
law  of  nations,  that  a  neutral  vessel  captured 
by  a  belligerent  is  to  be  discharged  without  pay- 
ing salvage:  and  for  this  several  authorities 
have  Ijeen  quoted,  and  many  more  might  cer- 
tainly be  cited.  That  such  has  been  a  general 
rule  IS  not  to  l>e  questioned.  As  little  is  it  to  be 
questioned  that  this  rule  is  founded  exclusively 
on  the  supposed  safety  of  the  neutral.  It  is  ex- 
pressly stated  in  theciise  of  the  War  On^ktinQMed 
from  Rf)bituons  Reports,  to  be  founded  on  this 
plain  principle,  **  that  the  liberation  of  a  clear 
neutral  from  tlie  hand  of  the  enemy,  is  no  essen- 
tial service  rendered  to  him,  inasmuch  as  that  the 
siime  enemy  would  be  compelled.by  the  tribunals 
of  his  own  country,  after  he  had  carried  the 
neutral  into  port,  to  release  him  with  costs  and 
damages  for  the  injurious  seizure  and  deten- 
tion." It  is  not  unfrequent  to  consider  and 
speak  of  a  *regular  practice  under  a  rule,  [*37 
as  itself  forming  a  rule.  A  regular  course  of 
decisions  on  the  text  of  the  law,  constitutes  a 
rule  of  construction  by  which  that  text  is  to  be 
applied  to  all  siniilar  cases:  but  alter  the  text, 
and  the  rule  no  longer  governs.  So  in  the  case 
of  salvage.     The  general  principle  is,  that  sal- 
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vas^e  is  only  payable  when.*  a  meritorious  ser- 
\ii'e  lias  l>een  rendered.  In  tlie  application  of 
ihis  principle,  it  has  been  decided  that  neutrals 
<^rrie<l  in  bv  a  belligerent  for  examination,  be- 
ing in  no  danger,  receive  no  benefit  from  re- 
capture; and  ought  not,  therefore,  to  pa}'  sal- 
vaije. 

The  principle  is  that  without  benefit,  salvage 
is  not  payable :  and  it  ivS  merely  a  consequence 
fmm  this  principle,  which  exempts  recaptmed 
Ufutrals  from  its  paj'ment.  But  let  a  nation 
change  its  laws  and  its  practice  on  this  subject ; 
h-t  its  legislation  be  such  as  to  subject  to  con- 
<lcmnation  all  neutrals  captured  by  its  cruisers, 
and  who  will  say  that  no  benefit  is  conferred 
by  a  recapture?  '  In  such  a  course  of  things 
the  state  of  a  neutral  is  completely  changed. 
iM)  far  from  being  safe,  he  is  in  as  much  danger 
of  condemnation  as  if  captured  by  his  own  de- 
clared enemy.  A  series  of  decisions,  then,  and 
<»f  rules  founded  on  his  supposed  safety,  no 
longer  apply.  Only  those  rules  are  applicable, 
^hich  regulate  a  situation  of  actual  danger. 
This  i»  not,  as  it  has  been  termed,  a  change  of 
principle;  but  a  preservation  of  principle  by  a 
practical  application  of  it  according  lo  the 
original  substantial  good  sense  of  the  rule. 

It  Ixjcomes,  then,  necessary  to  inquire  wheth- 
er the  laws  of  France  were  such  as  to  have  ren- 
<lered  the  condemnation  of  the  Amelia  so  ex- 
Jreraelj'  probable,  as  to  create  a  case  of  such 
Teal  danger,  that  her  recapture  by  Captain  Tal- 
bot must  be  considered  as  a  meritorious  service 
entitling  him  to  salvage. 

To  prove  this  the  counsel  for  the  plaintiff  in 
error  has  offered  several  decrees  of  the  French 
jenvemment,  and  especially  one  of  the  18th  of 
January,  1798. 

Objections  have  been  made  to  the  reading  of 
lh(*se  decrees  as  being  the  laws  of  a  foreign  na- 
tion, and  therefore  facts,  which,  like  other  fact»s, 
•J58*]  ought  to  have  been  *[)n)ved,  and  to  have 
formed  a  part  of  the  case  stated  for  the  consid- 
eration of  the  court. 

That  the  laws  of  a  foreign  nation,  designed 
only  for  the  direction  of  its  own  affairs,  are  not 
lo  Ixi  noticed  by  the  courts  of  other  countries, 
unless  proved  as  facts,  and  that  tliis  court,  with 
riNpect  to  facts,  is  limited  to  the  statement 
toiule  in  the  court  below,  cannot  be  questioned. 
The  real  and  only  question  is,  whether  the  pub- 
lic laws  of  a  foreign  nation,  on  a  subject  of 
iHDmmon  comrern  to  all  nations,  promulgjited 
by  the  governing  jwwers  of  a  country,  can  be 
noticed  as  law  by  acourl  of  admiralty  of  that 
<t>untry.  or  must  be  still  fuillier  proved  as  a 

fiiCl. 

The  negative  of  this  proposition  has  not  been 
niaintaincHl  in  any  of  theauthorities  which  have 
lieen  adduced.  On  the  contrary,  several  have 
i»een  quoted,  (and  such  seems  to  have  Ix'en  the 
general  practice,)  in  which  the  marine  ordinan- 
ces of  a  foreign  nation  are  rciid  as  law  with- 
-oiil  bein^  proved  as  facts.  It  has  been  sjiid 
that  this  IS  done  by  consent;  that  it  is  a  matter  of 
genejiil  convenience  not  to  put  parties  to  the 
trouble  and  expense  of  proving  permanent  and 
well  known  laws  which  it  is  in  their  power  to 
prove;  and  this  opinion  is  countenanced  by  the 
case  citeil  from  Ihuglas.  If  it  be  correct,  yet 
(hill  decree  having  been  promulgated  in  the 
United  States  as  the  law  of  France,  by  the  joint 
4ict  of  that  department  which  is  intruHt^d  with 
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foreign  intercoui'se,  and  of  that  which  is  in- 
vested with  the  powers  of  war,  seems  to  assume 
a  character  of  notoriety  which  renders  it  admis- 
sible in  our  courts. 

It  is  therefore  the  opinion  of  the  court  that 
the  decree  should  be  reiui  as  an  authenticated 
copy  of  a  public  law  of  France  interesting  to 
all  nations. 

The  decree  ordains,  that  "the  character  of 
vessels,  relative  to  their  quality  of  neuter  or 
enemy,  shall  be  determined  by  their  cargo;  in 
consequence,  everj'  vessel  found  at  sea,  loaded 
in  whole  or  in  part  with  merchandise,  the  pro- 
duction of  England  or  her  possessions,  shall  he 
declared  good  prize,  whoever  the  owner  of  these 
goods  or  merchandise  may  be. 

*Thi8  decree  subjects  to  condemna-  [*30 
tion  in  the  courts  of  France  a  neutral  vessel 
laden,  in  whole  or  in  part,  with  articles  the 
growth  of  England  or  any  of  its  possessions. 
A  neutral  thus  circvmistanced  cannot  be  con- 
sidei*ed  as  in  a  state  of  safety.  His  recaptoF 
cannot  be  said  to  have  rendered  him  no  service. 
It  cannot  reasonably  be  contended  that  he 
would  have  been  discharged  in  the  ports  of  the 
belligerent,  with  costs  and  damages. 

Let  us,  then,  inquire,  whether  this  was  the 
situation  of  the  Amelia.  The  first  fact  states 
her  to  have  sailed  from  Calcutta,  in  Bengal,  in 
April,  1799,  laden  with  a  cargo  of  the  prmluct 
and  manufacture  of  that  country.  Here  it  is 
contended  that  the  whole  of  Beii.igil  may  pos- 
sibly not  be  in  possession  of  the  English,  and 
therefore  it  does  not  appear  that  the  cargo  was 
within  the  description  of  the  decree.  But  to 
this  it  has  been  answered,  that  in  inquiring 
whether  the  Amelia  was  in  danger  or  not,  this 
court  must  put  itself  in  the  phice  of  a  French 
court  of  admiralty,  and  determine  as  such  court 
would  have  determined.  Doing  this,  there  s<'ems 
to  be  no  reason  to  doubt  that  the  cargo, without 
inquiring  into  the  precise  situation  of  the  Brit- 
ish power  in  every  part  of  Bengal,  being  prima 
facie  of  the  product  and  manufacture  of  a  pos- 
session  of  England,  would  have  been  so  con- 
sidered, unless  the  contrary  could  h»ve  l)een 
plainly  shown. 

The  next  fact  relied  on  by  the  defendant  in 
error  is,  that  the  Amelia  was  sent  to  be  ad- 
judged acconling  to  the  laws  of  war,  and  from 
thence  it  is  inferred  that  she  could  not  have 
been  judged  according  to  the  decree  of  the  18th 
of  January. 

It  is  to  l)e  rememliered  that  these  are  the 
orders  of  the  captor,  and  without  a  question, 
in  the  language  of  a  French  cruiser,  a  law  of  his 
own  country  furnishing  a  rule  of  conduct  in 
time  of  war,  will  be  spoken  of  as  one  of  the 
laws  of  war. 

But  the  third  and  fourth  -facti^  in  the  state- 
ment admit  the  Amelia,  with  her  cargo,  to 
have  belonged  to  a  citizen  of  Hamburgh,  which 
city  was  not  in  a  state  of  hostility  with  the  lie- 
public  of  France,  but  wtus  to  be  considered  as 
neutral  between  the  then  belligerent  powers. 

*It  has  been  contended  that  these  f*40 
facts  not  only  do  not  show  the  recaptured  ves- 
sel to  have  been  one  on  which  the  decree  could 
operate,  but  positively  show  that  the  decree 
could  not  have  affected  her. 

The  whole  statement  taken  together  amounts 
to  nothing  more  than  that  Hamburgh  was  a 
neutral  citv;  and  it  is  precisely  against  neu- 
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trals  that  the  decree  is  in  terms  directed.  To 
prove,  therefore,  that  the  Amelia  was  a  neutral 
vessel,  is  to  prove  her  within  the  very  wonls  of 
the  decree,  and,  consequently,  to  establish  the 
reality  of  her  danger. 

Among  the  very  elaborate  arguments  which 
have  been  used  in  this  case,  there  are  some 
which  the  court  deem  it  proper  more  particu- 
larly to  notice. 

It  has  been  contended  that  this  decree  might 
have  been  merely  in  terrorem;  that  it  might 
never  have  been  executed ;  and  that,  being  in 
opposition  to  the  law  of  nations,  the  court 
ought  to  presume  it  never  would  have  been 
executed. 

But  the  court  cannot  presume  tiie  laws  of  any 
country  to  have  been  enacted  in  terrorem;  nor 
that  they  will  be  disregarded  by  itis  judicial  au- 
thority. Their  obligation  on  their  own  courts 
must  be  considered  as  complete;  and  without 
resorting  either  to  public  notoriety,  or  the  dec- 
Iftrations  of  our  own  laws  on  the  subject,  the 
decisions  of  the  French  courts  must  l>e  admit- 
ted to  have  conformed  to  the  rules  prescribed 
by  their  government. 

It  has  been  contended  that  France  is  an  in- 
dependent nation,  entitled  to  the  benefits  of  the 
law  of  nations;  and  further,  that  if  she  has 
violated  them,  we  ought  not  to  violate  them 
also,  but  ought  to  remonstrate  against  such 
misconduct. 

These  positions  have  never  been  controverted ; 
but  thev  lead  to  a  very  different  result  from 
that  which  they  have  been  relied  on  as  pro- 
ducing. 

The  respect  due  to  France  is  totally  uncon- 
nected with  the  danger  in  wliich  her  laws  had 
41*]  placed  the  Amelia :  nor  *i8  France  in  any 
manner  to  be  affected  by  the  decree  this  court 
may  pronounce.  Her  interest  in  the  vessel  was 
terminated  by  the  recapture,  which  was  au- 
thorized by  the  state  of  hostility  then  subsist- 
ing between  the  two  nations.  From  that  time 
it  has  been  a  question  onlv  l)etween  the  Amelia 
and  the  recaptor,  with  which  France  has  noth- 
ing to  do. 

It  is  true  that  a  violation  of  the  law  of 
nations  by  one  power  does  not  justify  its  viola- 
tion by  another;  but  that  remonstrance  is  the 
proper  course  to  be  pursued,  and  this  is  the 
course  which  has  been  pursued.  America  did 
remonstrate,  most  earnestly  remonstrate,  to 
France  against  the  injuries  committed  on  her; 
but  remonstrance  having  failed,  she  appealed 
to  a  higher  tribunal,  and  authorized  Imiitcd 
hostilities.  This  was  not  violating  the  law  of 
nations,  but  conforming  to  it.  In  the  course  of 
these  limited  hostilities  the  Amelia  has  been  re- 
captured, and  the  inquiry  now  is,  not  whether 
the  conduct  of  France  would  justify  a  depart- 
ure from  the  law  of  nations,  but  what  is  the 
real  law  in  the  case.  This  depends  on  the  dan- 
ger from  which  she  has  been  saved. 

Much  has  been  said  about  the  general  con- 
duct of  France  and  England  on  the  seas,  and  it 
has  been  urged  that  the  course  of  the  latter  has 
been  still  more  injurious  than  that  of  the  form- 
er. That  is  a  consideration  not  to  be  taken  up 
in  this  cause.  Animadversions  on  either,  in 
the  present  case,  would  be  considered  as  ex- 
tremely unl)ecoraing  the  judges  of  this  court, 
who  have  only  to  inquire  what  was  the  real 
danger  in  which  the  laws  of  one  of  the  coun- 
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tries  places  the  Amelia,  and  from  which  she 
has  been  freed  by  her  recapture. 

It  has  been  contended  that  an  illegal  com- 
mission to  take,  given  by  France,  cannot  au- 
thorize our  vessels  to  retake;  that  we  have  no 
right  by  legislation  to  gnint  salvage  out  of  the 
property  of  a  citizen  of  Hamburgh,  who  might 
have  objected  to  the  condition  of  the  service. 

But  it  is  not  the  authority  given  by  the 
French  government  to  capture  neutrals,  which 
is  legalizing  the  recapture  made  by  Captain 
Talbot;  it  is  the  state  of  hostility  between  the 
two  nations  which  is  considered  as  having  au- 
thorized that  act.  The  recapture  having  been 
made  lawfully,  then  the  right  to  salvage,  on 
general  principles,  depends  *on  the  service  [*42 
rendered.  We  cannot  presume  this  service  to 
have  been  unacceptable  to  the  Hamburgher» 
because  it  has  bettered  his  condition ;  but  a  re- 
capture must  always  be  made  without  consult- 
ing the  recaptured.  The  act  is  one  of  the  inci- 
dents of  war,  and  is  in  itself  only  offensive  as 
against  the  enemy.  .The  subsequent  fate  of 
the  recaptured  depends  on  the  service  he  haa 
received,  and  on  other  circumstances. 

To  give  a  right  to  salvage,  it  is  said  there 
must  oe  a  contract  either  express  or  implied. 

Had  Hamburgh  been  in  a  state  to  declare  war 
with  France,  the  recaptured  vessels  of  that  city 
would  be  admitted  to  he  liable  to  pay  salvage. 
If  a  contract  lie  necessary,  from  what  circum- 
stances would  the  law,  in  that  state  of  things 
imply  it?  Clearly  from  the  benefit  received, 
and  the  risk  incurred.  If  in  the  actual  state  of 
things  there  w&s  also  benefit  and  risk,  then  the 
same  •  circumstances  concur,  ^nd  they  warrant 
the  same  result. 

It  is  also  urged  that  to  maintain  this  riffht^ 
the  danger  ought  not  to  be  merely  speculative., 
but  must  be  imminent  and  the  loss  certain. 

That  a  mere  speculative  danger  will  not  be 
sufficient  to  entitle  a  person  to  salvage  is  un- 
questionably true.  But  that  the  danger  must 
be  such,  that  escaix'  from  it  by  other  means- 
was  inevitable,  cannot  be  admitted. 

In  all  the  cases  stated  by  the  counsel  for  the 
defendant  in  error,  safety  by  other  means  was 
possible,  though  not  probable.  The  flames  of 
a  ship  on  fire  might  be  extinguished  by  the 
crew,  or  by  a  sudoen  tempest.  A  ship  on  the 
rocks  might  possibly  be  got  off  by  the  aid  of 
wind  ana  tides  without  assistance  irom  others. 
A  vessel  captured  by  an  enemy  might  be  .sepa- 
rated from  her  captor,  and  if  sailors  had  l)een 
placed  on  .board  the  prize,  a  thousand  accidenta 
might  possibly  destroy  them;  or  they  might 
even  be  blown  by  a  storm  into  a  port  of  the 
country  to  which  the  prize  vessel  originally  be- 
longed. 

It  cannot,  therefore,  be  nec(»ssary  that  the  loss, 
should  be  inevitably  certain ;  but  it  is  necessary 
that  the  danger  should  be  *real  and  im-  [*4» 
minent.  It  is  believed  to  have  l^een  .so  in  this- 
case.  The  captured  vessel  was  of  such  descrip- 
tion that  the  law  by  which  she  was  to  be  triea^ 
comlemned  her  as  good  prize  to  the  cajjtor. 
Her  danger,  then,  was  real  and  imminent.  The 
service  rendered  her  was  an  es.sential  service, 
and  the  court  is  therefore  of  opinion  that  the 
recaptor  is  entitled  to  salva^^.. 

The  next  object  of  inquiry  is,  what  salvage 
ought  to  be  allowed?  The  captors  claim  one 
half  the  groas  value  of  the  ship  and  cargo.    To 
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support  this  claim  they  rciv  on  the  "  act  for  the 
ipnvcmment  of  the  navy  of  the  United  Stat^tj," 
paanied  the  2d  of  March,  1799.  This  act  regu- 
lates the  salvage  payable  on  the  ships  and  goods 
belonging  to  the  citizens  of  the  United  States, 
or  to  the  citzens  or  subjects  of  any  nation  in 
amity  with  the  United  States,  retaken  from  the 
enemy. 

It  bas  been  contended  that  the  case  before 
the  court  is  in  the  very  words  of  the  act.    That 


miralty,  one  sixth  appears  to  be  a  reasonable 
allow^ce. 

It  is  therefore  the  opinion  of  the  court,  that 
the  decree  of  the  circuit  court,  held  for  the  dis- 
trict of  New  York,  was  correct  in  reversing  the 
decree  of  the  district  court,  but  not  correct  in 
decreeing  the  restoration  of  the  Amelia  without 
paying  salvage.  This  court,  therefore,  is  of 
opinion,  that  the  decree,  so  far  as  the  restora- 
tion of  the  ^Amelia  without  salvage  is  [*4I( 


tlie  owner  of  the  Amelia  is  a  citizen  of  a  state  |  ordered,  ought  to  be  reversed,  and  that  the 
in  amity  with  the  United  States,  retaken  from  ;  Amelia  and  her  cargo  ought  to  be  restored  to 
llie  enemy.     That  the  description  would  have   the  claimant,  on  paying  for  salvage  one  sixth 

part  of  the  net  value,  after  deducting  therefrom 


enemy,     inai  tne  descript 
\nxn  more  limite<l  had  the  intention  of  the  act 
btvn  to  restrain  its  application  to  a  recaptureii 
veMsel  l>e]onging  to  a  nation  engaged  with  the 
Unite<1  States  against  the  same  enem^\ 

The  wonte  of  the  act  would  certainly  aflmit 
of  this  construction. 

Against  it  it  has  been  urged,  and  we  think 
with  great  force,  that  the  laws  of  the  United 
States  ought  not,  if  it  Ih*  avoidable,  so  to  lie  | 
construed  &m  to  infract  the  common  principles  j 
and  usages  of  nations,  or  the  general  doctrines  \ 
of  national  law.  If  the  (xmstruction  contended 
for  be  given  to  the  act,  it  subjects  to  the  same 
rate  of  salvage  a  recaptured  neutral,  and  a  re- 
<raptured  iKfUi^rent  vessel.  Yet,  according  to 
the  law  of  nations,  a  neutral  is  generally  to  be 
nt^oreii  without  salvage. 

This  argument,  in  the  opinion  of  the  court, 
derives  givat  additional  weight  from  the  con- 
sideration that  the  a<!t  in  question  is  not  tempo- 
rary, but  permanent.  It  is  not  merely  flttea  to 
44*1  ^J*c  then  existing  state  of  thin^,'and  *cal- 
i'ulated  to  expire  with  them,  but  is  a  regula- 
tion applying  to  present  and  future  times. 

Whenever  the  danger  resulting  to  captured 
neutrals  from  the  laws  of  France  should  cease, 
then,  according  to  the  principles  laid  down  in 
this  decree,  the  liability  of  recaptured  neutrals 
lo  the  payment  of  salvage  would,  in  conformity 
with  the'  general  law  and  usage  of  nations, 
eeas^  also.  This  event  might  have  happened, 
and  prolmbly  did  ha])pen,  l)efore  hostilities  be- 
lw^*en  the  United  States  and  France  were  ter- 
minated by  treaty.  Yet,  if  this  law  applies  to 
the  case,  salvage  from  a  recaptured  neutral 
would  still  be  demandable. 


the  charges  which  have  been  incurred. 

Cited— 2  Cranoh,  121 :  1  Pet.  Adm.  64,  78  (n) ;  4 
How.  154 ;  7  How.  865 :  14  How.  437 ;  18  Wall.  249 ;  1 
Brown,  875 ;  1  Bondv  121 ;  5  McLean,  365 ;  Newb.136  ; 
2Paine«333;  Newb.  419:  3  Wash.  574;  4  Id.  657;  3 
Sum.  276,  315 ;  2  Wood.  &  M.  128 ;  Oloott,  802 ;  7  Otto, 
50,646. 


GEORGE  WILSON 

f. 

RICHARD  MASON.  Devisee  of  George 
Mason. 

AND 

RICHARD  MASON,  Devisee  of  Georob 
Mason, 

r. 

GEORGE  WILSON. 

Waste  and  unappropriated  lands  In  Kentucky, 
In  the  year  1780,  oould  not  be  lawfully  appropri- 
ated by  survey  alone,  without  a  previous  legal 
entr}'  in  the  book  of  entries. 

A  writ  of  error  upon  a  caveat  lies  from  the  dis- 
trict court  of  Kentucky  district,  to  the  supreme 
court  of  the  United  States. 

Notice  of  an  illegal  act  w\\>  not  make  it  valid. 

A  survey  in  Kentucky  not  founded  on  an  entry, 
is  a  void  act,  and  constitutes  no  title  whatever  ; 
and  land  so  surveyed  remains  vacant,  and  liable  to 
be  appropriated  by  any  person  holding'  a  land  war- 
rant. 

'^PHESE  were  writs  of  error  to  the  district 
1  court  of  the  United  States,  for  the  district 
of  Kentucky,  upon  cross  caveats  for  the  same 
tract  of  land. 


The  caveat  of  WiUon  v.  Mamn  originated  in 
This  act,  then,  if  the  words  admit  it,  since  it   the  supreme  court  for  the  district  of  Kentucky, 
provifles  a  permanent  rule  for  the  payment  of   in  1785,  while  Kentucky  was  a  part  of  the  com 


salvage,  ought  to  he  construed  to  applv  only 
to  («ses  in  which  stUvage  is  peniumently  pay- 
able. 

On  insi^ecting  the  clause  in  question, the  court 
is  struck  with  the  description  of  those  from 
whom  the  vessel  is  to  be  retaken  in  order  to 
come  within  the  provisions  of  the  act.  The  ex- 
pression used  is  the  enemy.  A  vessel  retaken 
from  the  enem}'.  The  enemy  of  whom?  The 
court  thinks  it  not  unreasonable  to  answer,  of 
both  parties.  By  this  construction  the  act  of 
congre**  will  never  violate  those  principles 
which  we  believe,  and  which  it  is  our  duty  to 
believe,  the  legislature  of  the  United  States  will 
always  hold  sacred. 

If  this  act  does  not  comprehend  the  case,  then 
the  court  is  to  decide,  on  a  just  estimate  of  the 
danger  from  which  the  recaptured  was  saved, 
and  of  the  risk  attending  the  retaking  of  the 
veaeel,  what  is  a  reasonable  salvage.  Consider- 
ing llie  circumstances,  and  considering  also  what 
rule  has  been  adopted  in  other  courts  of  ad- 
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monwealth  of  Virginia,  and  the  record  States, 
"  that  heretofore,  viz.  at  a  supreme  court  for 
the  district  of  Kentucky,  held  at  Danville,  in 
the  said  district,  in  the  month  of  March,  1785. 
came  George  Wilson  and  caused  a  certain  caveat 
to  be  entered  against  George  Mason,  which  is  in 
the  following  words,  viz. :  **  Let  no  grant  issue 
to  George  Mason,  of  Fairfax  county,  for  8,300 
acres  of  land,  in  Jefferson  county,  surveyed  on 
the  south  side  of  Panther  creek,  adjoining  an- 
other survey  of  the  said  Mason's,  of  8,400  acres, 
on  the  upper  side;  bec4iu»e  the  said  George 
Mason  has  surveyed  the  same  contrary  to  ms 
location,  for  which  cause,  and  also  on  account 
of  the  vagueness  of  the  entry,  George  Wilson 
claims  the  same,  or  so  much  thereof,  as  inter- 
feres with  his  entry  made  on  treasury  warrants 
for  40,926  acres,  specially  made  on  the  9th  day 
of  April,  1784.     Entered  25th  March,  17a5." 

**  Whereupon,  at  October  term,  1785,  a  sum- 
mons issued,  commanding  the  sheriff  at  Fairfax 
county  to  summon  George  Mason  to  appear  at 
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the  next  March  term,  to  show  cause  why  the 
46*]  8,800  acres  should  not  be  ^granted  to 
George  Wilson,  or  so  much  as  interferes  with 
his  entry  for  40,926  acres,  made  on  the  9th  of 
April.  1784." 

Afterwards,  and  after  Kentucky  became  a 
separate  state,  at  a  court  held  for  the  district  of 
Bairdstown,  in  September,  1797,  "to  which 
court  this  suit  had  been  removed,  and  the  said 
George  Mason  having  departed  this  life,  the 
said  suit  was  ordered  to  be  revived  in  the  name 
of  Richard  Mason,  the  devisee  of  George  Mason, 
deceased,  who  was  devisee  of  George  Mason, 
deceased."  Richard  Mason  then  removed  the 
cause  from  the  state  court  to  the  district  court 
of  the  United  States,  for  the  district  of  Ken- 
tucky, and  it  was  agreed  by  the  parties,  "  tliat 
the  judgment  in  this  caveat,  {Wilson  p.  Mown,) 
if  for  the  plaintiff,  should  be  entered  up  as  a 
judgment  for  the  defendant  in  the  caveat  Ma- 
mn  c.  WUsan;  and  if  for  the  defendant,  as  a 
judgment  for  the  plaintiff  in  the  said  caveat 
Mown  V.  Wilson,  which  suits  are  cross  caveats 
between  the  parties  for  the  same  land."  "And 
thereupon  came  a  jury,  &c.  who,  being  elected, 
tried,  and  sworn  well  and  truly  to  inquire  into 
such  facts  as  may  be  material  in  this  cause,  and 
not  agreed  to  bv  the  jiarties,"  foimd  the  special 
verdict  hereinafter  stated. 

The  cross  caveat  of  Richard  Mason  v.  Wilson 
was  filed  on  the  13th  of  March,  1799,  and  seems 
to  be  in  the  nature  of  a  plea  or  answer,  to  the 
claim  of  Wilson.  It  is  in  the  following  form, 
viz. ,  * '  Let  no  grant  issue  to  George  Wilson,  or  his 
assignees,  on  the  said  Wilson's  survey  of  80,000 
acres  of  land  lying  in  Jefferson  county  (now  Nel- 
son county)  on  the  south  side  of  Panther  creek, a 
branch  or  Green  river,  made  by  virtue  of  an  en- 
try dated  April  the  9th,  1784,  for  40,926  acres, 
upon  the  five  following  land  oflBce  treasury  war- 
rants. No.  17,639,  19,148,  19,614,  19,616  and 
12.795.  Richard  Mason,  infant  heir  and  dev- 
isee of  George  Majson,  jun.  who  was  heir  and 
devisee  of  George  Mason,  Esq.  late  of  Fairfax 
county,  Virginia, a  citizen  of  the  commonwealth 
of  Virginia,  by  Cuthbert  Banks,  his  next  friend, 
enters  a  caveat  against  the  same  for  the  follow- 
ing causes: 

*'  Because  the  said  survey  includes  a  tract  of 
8,800  acres  which  had  been  before  located  and 
4b 7*]  *entered  by  the  said  George  Mason  in  the 
year  1780,  and  which  tract  had  been  actually 
surveyed  for  him  the  said  George  Mason,  and  the 
certificate  of  survey  thereof,  dated  Octol)er  2d, 
1788,  returned  to  the  county  surveyor's  oflice 
long  before  the  said  George  Wilson  made  his 
said  entry ;  and  because  the  said  entry,  made  by 
the  said  George  Wilson,  on  which  his  said  sur- 
vey is  founded,  was  illegal  and  fraudulent,  the 
said  George  Wilson  having  knowingly  and  wil- 
fully located  his  said  entry  upon  lands  which  had 
been  actually  before  appropriated  and  survey- 
ed for  others,  as  appears  by  the  words  of  the  said 
Wilson's  own  entry,  which  begins  at  the  upper 
and  northeast  corner  of  the  said  George  Ma- 
son's 8,400  acre  survey,  on  the  bank  of  Panther 
creek,  upon  which  survey  of  8,400  acres,  the 
adjacent  survey  made  for  George  Mason  of  8,300 
acres,  made  about  the  same  time,  binds,  and  runs 
thence  south  10  deg.  east,  (being  the  course  to 
a  single  degree  of  me  dividing  line  between  the 
said  Mason  s  two  tracts  of  8,4K)Oand  8,300  acres 
passing  the  said  Mason's  southeast  comer  2«600 
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poles  north,  80  deg.  east  (which  is  the  course- 
to  a  single  degree  of  the  back  line  of  George- 
Mason's  said  survey  of  his  tract  of  8,30^ 
acres)  3,200  poles,  and  off  at  right  angles, 
northwardly  to  the  bank  of  Panther  creek; 
and  down  the  same,  according  to  the  mean- 
ders thereof,  to  the  beginning;  whereby  it 
includes  the  whole  of  Richard  Mason's  said 
tract  of  8,300  acres,  as  devisee  as  aforesaid 
of  George  Mason,  as  well  as  some  other  landsi 
which  have  been  previously  located  and  sur- 
veyed for  other  people ;  which  above  mention- 
ed courses  could  not  have  been  inserted  in  Wil- 
son's entry,  in  the  manner  they  are,  without  his 
having  been  acquainted  with  the  said  surveys 
made  by  George  Mason  before  mentioned;  tte 
plats  and  certificates  of  which  were,  at  the  time 
of  Wilson's  said  entry,  in  the  county  surveyor's 
office;  and  from  which  it  is  evident  Wilson 
gained  the  information  by  which  he  made  hi& 
special  entry."  The  original  caveat  of  Oeorgc 
Mason  v.   Wilson,  was  entered  May  6th,  1785. 

Mason's  entries,  in  the  book  of  entries,  were? 
as  follows,  viz. : 

"1780,  April  29th,  George  Mason  enters 
8,400  acres  of  land.to  begin  on  Panther  creek,  on 
the  east  side  *thereof ,  opposite  to  a  beach  [*4H 
on  the  west  side,  about  four  miles  above  t  he- 
mouth  of  west  fork,  and  to  run  up  and  down  the 
said  creek,  and  eastwardly  for  quantity." 

"  1780,  April  29th,  George  Mason  enters  8,80(> 
acres  to  begin  at  the  upper  corner  of  his  8,400 
acre  entry,  and  to  run  up  the  creek,  on  the  east 
side,  and  back  for  quantity." 

'•  1780,  October  27th,  George  Mason  desires  tt> 
make  his  entry  of  8,400  acres  more  special  on 
Panther  creek,  viz.,  to  begin  four  miles  above 
the  forks  of  Panther  creek,  where  it  mouths 
into  Green  river,  on  the  east  side,  running  ui> 
and  back  for  quantity." 

The  tract  of  8,400  acres  was  surveyed  on  27th 
September,  1783,  beginning  four  miles  above 
the  mouth  of  Panther  creek,  where  it  emptier 
into  Green  river,  and  not  four  miles  above  the 
mouth  of  the  west  fork  of  Panther  creek,  as. 
mentioned  in  his  first  entry.  The  mouth  of 
Panther  creek  being  more  than  twelve  miles  be- 
low the  mouth  of  the  west  fork. 

The  tract  of  8,300  acres  was  surveyed  on  the 
2d  of  October,  1788,  adjoining  to  the  survey  of 
8,400  acres,  below  the  mouth  of  the  west  fork,, 
and  not  above,  as  it  would  have  been  if  survey- 
ed according  to  the  entry  of  the  29th  April.  1780. 

George  Wilson's  entry  is  as  follows,  viz. : 
■  ••  1784,  April  9th,George  Wilson  enters  40,92^ 
acres  upon  five  treasury  warrants.  No.  17,639, 
19,143,  19,614, 19,616,  12,795,  on  the  south  side 
of  Panther  creek,  a  branch  of  Green  river,  be- 
ginning at  the  upper  and  northeast  corner  of 
George  Mason's  8,400  acre  survey  on  the  bank 
of  Panther  creek,  which  survey  begins,  per- 
haps, about  three  miles  from  the  mouth  the  said 
creek  and  320  poles  upon  a  direct  line  above  the 
mouth,  of  the  first  fork  of  the  said  creek  from 
the  mouth,  thence  running  south  10  deg.  east„ 
passing  the  said  Mason  s  southeast  corner,. 
2,600  poles ;  thence  north  80  deg.  east  8,200 poles ; 
thence  off  at  right  angles,  northward ly,*to[*4:0 
the  bank  of  Panther  creek,  and  down  the  same> 
with  the  several  meanders  thereof,  to  the  place 
of  beginning." 

Upon  four  of  those  warrants,  30,000  acres 
were  surveyed  for  Wilson  on  the  2d  June,  1784. 
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and  located  so  as  to  comprehend  tiie  whole  of 
Mason's  survey  of  8,300  acres. 

The  following  facts  were  agreed  to  by  the 
counsel  for  hoth  parties,  viz. : 

*•!,  We  admit  that  Panther  creek  has  been 
known  and  (^lled  by  that  name,  Panther  creek, 
generally,  since  the  beginning  of  the  year  1780, 
and  is  truly  represented  on  the  plat  returned  In 
this  cause,  and  also  the  forks  thereof. 

*•  2.  That  at  the  distance  of  twelve  and  one 
quarter  miles  and  thirty-six  poles,  on  a  direct 
hne  from  its  mouth,  the  said  creek  divides  it^lf 
into  two  forks,  viz.,  the  fork  marked  on  the  plat 
returned  in  this  cause,  as  the  west  fork  of  said 
creek;  and  the  other,  the  fork  marked  on  the 
plat.  Panther  creek;  and  that  from  the  size  and 
natural  descriptions  of  these  forks,  they  would 
be  remarked  and  called  such  by  strangers  who 
should  explore  the  waters  of  that  creek. 

*  *  3.  That  the  said  forks  were  generally  known , 
and  called  the  forks  of  Panther  Creek,  from 
the  beginning  of  the  year  1780;  and  that  they 
were  notorious  as  such,  to  all  who  had  acquaint- 
ance with  the  waters  in  that  part  of  the  country. 

•  *  4.  That  in  the  winter  before  the  stiid  entries 
were  made  for  said  defendant,  the  said  agent 
Hancock  Lee,  went  down  on  Panther  creek,  and 
explored  the  country  therealxnits ;  and  encamp- 
ed thereabouts  four  or  five  weeks  for  that  pur- 
pose ;  and  there  were  several  others  in  company 
with  him,  who  all  went  on  the  business  of  view- 
ing the  land  in  that  quarter. 

'•  5.  That  James  Hord  was  the  surveyor  who 
sur\-eyed  the  said  entries  in  September  and  Oc- 
tol)er,  1783. 

50»]*  * '  6.  That  Hubbard  Taylor  was  the  special 
attorney  of  the  defendant  Mason,  for  the  purpose 
of  making  his  surveys  on  Panther  creek,  among 
which  was  the  one  now  in  controversv,  and 
previous  to  making  said  surveys,  the  saicl  Tay- 
lor made  out  a  plat  of  Panther  creek,  up  to  the 
forks  thereof,  by  actual  survey,  for  the  purpose 
of  satisfying  himself  how  the  survey  of  the  said 
defendant  ought  to  be  made ;  which  plat  he  de- 
livered to  the  said  Hord,  when  he  went  to  make 
the  surveys  of  the  said  lands,  for  his  instnic- 
tion;  and  by  the  said  plat  the  said  Hord  was 
instructed  to  make  the  surveys  of  the  said  de- 
fendant as  they  are  now  surveyed.  The  en- 
tries, alluded  to  in  the  4th  fact,  are  those  found 
by  the  junr  to  have  been  made  if  or  the  defend- 
ant, by  Hancock  Lee,  at  the  same  time  with 
that  of  the  land  in  controversy." 

The  verdict  of  the  jury  was  as  follows,  viz. : 

"We  of  the  jury  do  find  the  facts  following 
for  the  plaintin,  excluding  those  agreed  to  by 
the  attorneys: 

**1.  That  the  said  Hancock  Lee,  at  the  time 
he  made  the  said  entry  for  the  said  Mason,  did 
also  make  the  several  other  entries  for  him. 

'  *  2.  That  the  plats  and  certificates  of  survey 
lay  three  weeks  in  the  office  before  they  were 
recorded. 

**3.  That  at  the  time  of  making  out  and  re- 
conling  the  plats  of  said  surveys,  William  Ma- 
son was  agent  to  the  said  George  Mason,  and 
came  to  this  country  for  the  express  purpose  of 
attending  to  his  land  business ;  and  had  power 
aod  instnictionfi  to  resurvey  any  of  the  said 
Mason's  entries,  which  he  should  find  to  have 
been  erroneously  surveyed,  or  interfering  with 
better  claims. 

"4.  That  it  was  a  general  practice  in  the 
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offices  of  surveyors,  when  a  survey  was  found 
to  have  been  made  erroneously,  to  make  the 
same  over  again  at  the  request  of  the  parties 
concerned ;  and  the  said  practice  prevailed  also 
in  cases  of  surveys  recorded. 

* '  5.  That  when  William  Mason  came  to  the 
surveyor's  office  to  take  out  the  plats  in  this 
case,  and  also  those  in  *the  other  cases  [*5 1 
in  which  George  Mason  was  concerned,  the 
surveyor  told  hrni  that  the  entries  of  the  said 
George,  the  defendant,  had  been  surveyed 
wrong;  and  took  a  pen  and  paper  and  ex- 
plained to  liim  the  calls  of  the  entries,  and  by 
comparing  them  with  the  surveys,  showed  him 
that  they  were  erroneous ;  and  offered  to  send  a 
deputy  with  him,  without  further  or  additional 
expense,  to  make  the  surveys  aright,  with  which 
proposal  the  said  William  seemed  pleased,  and 
proceeded  no  further  in  the  business  at  that 
time;  but  went  away,  and  after  some  days 
came  back  to  the  said  office,  and  told  the  sur- 
veyor, that  the  entries  of  said  Mason  were  so 
made  that  they  would  clash  with  each  other,  if 
surveyed  otherwise  than  they  then  were;  and 
he  did  not  see  that  the  surveys  could  be  amend- 
ed: whereupon  he  took  out' the  plats  and  cer- 
tificates of  survey  to  return  them  to  the  regis- 
ter's office,  and  actually  did  so:  which  trans- 
action happened  at  the  office  of  the  surveyor 
about  the  12th  of  September,  1784. 

"6.  That  the  lands,  generally,  over  all  the 
state  of  Kentucky,  except  the  land  reserved  by 
law  for  entries,  are  involved  in  disputes,  by  dif- 
ferent entries,  and  surveys  having  been  made 
for  the  siime  tracts. 

"7.  That  it  was  usual  for  the  surveyors  to 
survey  entries  agreeable  to  the  directions  of  the 
proprietors,  or  their  agents,  when  such  direc- 
tions were  given. 

'  *  8.  That  a  law,  passed  by  the  assembly  of 
Kentucky  in  1792,  prohibited  any  further  entry 
of  land  with  the  sur\'eyors,  and  that  ever  since 
that  time  no  land  could  he  appropriated  by  vir- 
tue of  land  warrants. 

"9.  That  the  practice  of  entering  for  laud 
was  a  general  strife  for  the  l)est  legal  entry. 

"10.  That  George  Mason's  entry  of  *8,400 
acres,  made  the  17tli  day  of  OctolKjr,  1780,  is 
surveyed  on  Panther  creek,  and  a  large  bnmeh 
thereof ;  and  not  on  either  of  the  main  forks  of 
sjiid  creek,  as  appears  by  the  plat;  and  that  the 
survey  of  8,300  acres,  l)eing  the  land  in  con- 
troversy, adjoining  the  last  mentioned  survey, 
above,  on  said  creek,  and  described  in  the  plat 
in  this  cause  by  *the  letters  and  figures  [*52 
A.  E.  F.  8,  is  claimed,  by  the  defendant  Ma- 
son, as  a  survey  made  by  the  said  Mason,  on 
an  entry  of  his,  dated  the  29tli  day  of  April, 
1780,  for  8,300  acres  of  land;  is  on  said  creek 
and  a  branch  thereof,  and  not  on  either  of  the 
main  forks,  as  appears  by  the  plat. 

"11.  That  the  place  designattHi,  in  the  cor- 
rected plat,  by  the  letter  A.  on  the  south  side 
of  Panther  creek,  is  the  phice  called  for  by  the 
plaintiff,  as  the  beginning  comer  of  liis  entry 
of  40,926  acres,  and  described  agreeable  to  the 
plat. 

'  *  12.  That  it  was  a  practice,  in  the  office  of 
William  May,  surveyor  of  Jefferson,  with  whom 
the  defendant  Mason's  entries  were  made,  and 
by  whose  deputy  surveyor,  James  Hord,  the 
defendant's  surveys  were  made,  to  alter  surveys 
discovered  to  be  erroneous  or  wrong,  after  they 
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were  recorded,  and  survey  them  aright,  with- 
out further  or  additional  expense  to  the  owners 
of  such  entries,  and  to  proceed  on  the  plats  of 
the  amended  surveys,  as  the  proper  plats  of  the 
legal  survey. 

•'  13.  That  the  said  Hord,  when  on  his  way 
to  make  said  surveys,  called  on  said  surveyor 
of  Jefferson  for  copies  of  the  defendant's  en- 
tries, and  on  seeing  them  was  struck  with  the 
variance  between  the  calls  of  the  entries  and 
his  instructions,  in  point  of  location,  and  on 
that  account  did  not  return  the  plats  of  the  said 
surveys,  until  he  had  seen  Hubbard  Tavlor, 
and  showed  them  to  him,  and  represented  his 
opinion  of  such  variance;  but,  on  their  being 
shown  to  the  said  Taylor,  he  directed  said  siu*- 
veys  to  be  returned  as  they  were  then  made. 

"  14.  That  the  said  Hord  was  fully  informed 
of  the  forks  of  Panther  creek,  when  he  was 
making  said  defendant's  surveys,  and  saw  the 
same,  and  about  the  same  time  at  which  he 
mt^e  the  defendant's  said  surveys,  and  before 
he  returned  from  doinethe  sam^. 

(Signed)      Daniel  Weisioer,  fifreman." 

"  We  of  the  jury  do  find  the  following  facts 
for  the  defendant  Mason : 
53*]  *"1.  That  the  entry  made  in  the 
name  of  George  Wilson,  April  9th,  1784,  of 
40,926  acres,  on  the  south  side  of  Panther 
creek,  claiming  under  which  the  said  Wilson 
entered  this  caveat,  although  made  in  his  name, 
was  made  for  the  benefit  of  Christopher  Green- 
up and  John  Handley,  as  well  as  for  his  bene- 
fit, and  that  the  said  Greenup  and  Handley 
were,  at  the  time  of  making  the  entry,  and 
long  since,  partners  with  him  in  the  same. 

"2.  That  John  Handley,  then  a  deputy  sur- 
veyor of  the  county,  made  the  said  entry  of 
40,926  acres,  for  hmiself  and  the  other  part- 
ners; and  before  he  made  the  same,  had  ob- 
tained information  of  the  surveys  made  for 
George  Mason,  on  his  entries  of  8,300,  and 
8,400  acres,  on  the  south  side  of  Panther  creek, 
from  the  surveys  then  in  the  oflUce  of  the  sur- 
veyor. 

••8.  That  the  said  George  Wilson,  Christo- 
pher Greenup,  and  John  Imndley,  had  lx?fore, 


and  at  the  time  the  said  entry  of  40,926  acres 
was  made,  notice  of  the  place  where,  and  the 
manner  in  which,  the  surveys  had  been  made 
for  George  Mason,  on  his  entries  of  8,800  acres, 
and  8,400  acres,  on  the  south  side  of  Panther 
creek. 

"  4.  That  John  Handley,  before  the  said  en- 
try of  40,926  acres  was  made,  had  notice  that 
the  land,  now  in  dispute  in  this  caveat,  had 
been  included  in  Mason's  survey,  on  his  entry 
of  8,300  acres. 

* '  5.  That  the  surveys,  made  for  the  said  Ma- 
son, on  his  entries  of  8,  iOO,  and  8,800  acres,  on 
the  south  side  of  Panther  creek,  were  returned 
to  the  office  of  the  surveyor  of  the  county,  in 
the  cx)ur8e  of  the  fall,  1783. 

(Signed)    **  Daniel  Wkisiokh,  foreman.'* 

The  judgment  of  the  district  court  of  the 
United  States,  for  the  district  of  Kentucky,  at 
Jime  term,  1800.  in  the  caveat  of  WiUon  «.  Ma- 
mn,  was,  "  That  the  defendant  hath  the  better 
right  to  the  land  in  controversy ;  it  is  therefore 
oraered  that  the  caveat  be  dismissed,  and  that 
Uie  defendant  recover  against  the  plaintiff  his 
costs  in  this  behalf  expended." 

*In  the  caveat  of  Mown,  v.  WU^m,  the  [*54 
judgment  was,  **That  the  plaintiff  recover 
against  the  defendant  so  much  of  the  land  in 
controversy  as  is  included  within  the  survey  of 
8,300  acres,  mtuie  by  George  Mason,  on  his  en- 
try of  8,300  acres,  entered  Iklarch  {qu.  April) 
the  29th,  1780,  and  designated  in  the  corrected 
plat  returne<l  in  the  said  other  caveat,  by  the 
letters  D.  E.  F.  8,  and  also  his  costs  by  him 
about  his  suit  in  this  behalf  expended." 

After  these  judgments  were  entered,  Wilson, 
by  his  counsel,  moved  the  court  for  a  citation 
on  a  writ  of  error  to  the  supreme  court  of  the 
United  St^ites,  to  which  Mason,  by  his  counsel, 
objccte<i.  alleging  that  by  the  acts  of  assembly 
of  Virginia,  under  which  the  plaintiff  Wilson 
claims,  it  is  provided  that  no  appeal  or  writ  of 
error  shall  be  allowed  on  a  judgment  entered 
on  a  ciiveat,  and  that,  therefore,  in  this  case, 
the  plaintiff  was  precluded  from  claiming  the 
benefit  of  a  writ  of  error.  But  the  court  over- 
ruled this  objection,  and  grant4xi  the  citation; 
to  which  opinion  the  defendant  excepted.' 


1.— The  foUowhifr  is  the  opinion  of  Judgre  Inncs. 
who  tried  the  cause  in  the  district  court;  and 
which  is  alluded  to  in  the  subsequent  arguments 
of  counsel.  After  stating  the  facts  of  the  case, 
he  proceeds:  *The  novelty  of  this  case*  the  num- 
ber of  facts  submitted  and  found  b^  the  jury,  as 
well  as  the  ingenious  maimer  in  which  it  was  ar- 
erued  by  the  counsel  of  l)oth  plaintiff  and  defend- 
ant, have  attracted  my  particular  attention,  and 
induced  me  to  weigh  the  subject  delit>erately ;  the 
result  of  my  deliberations  will  appear  from  the 
following  opinion : 

*  The  first  question  which  presents  itself  in  this 
cause  is,  whether  Mason  has  surveyed  8,900  acres  of 
land  contrary  to  his  entry  made  the  39th  of  April, 
1780. 

*  The  alteration  of  Mason  on  the  27th  day  of  Oc- 
tober, 1780,  to  the  entry  of  8,400  acres,  dated  the 
29th  day  of  April  preceding,  is  oonsidered  as  a 
withdrawing  of,  and  a  total  abandonment  of  the 
first  entry ;  the  first  entry  calling  to  lie  about  four 
miles  above  the  mouth  of  the  west  fork,  the  second 
four  miles  from  the  mouth  of  the  main  creek. 

*  Tlie  survey  therefore,  of  the  8,300  acres  is  made 
contrary  to  the  entry,  as  it  adjoins  the  tract,  of 
8,400,  which  is  made  in  conformity  to  the  new  en- 
try. 

^This  decision,  that  the  land  in  question  Sn  sur- 
veyed contraiT'  to  entry,  brings  me  to  the  principal 
quostion  in  this  cause :  will  Mason's  survey  for  8,900 
acres  of  land,  made  contrarj'  to  his  entry,  atfcure 
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the  land  to  him  against  the  claim  of  Wilson,  found- 
ed on  a  special  entry,  subsequent  to  the  recording 
of  Mason's  survey,  Wilson  having.  Ijefore  he  made 
his  entry,  notice  of  the  place  where,  and  manner 
in  which.  Mason  had  surveyed,  and  of  the  survey 
being  recorded  V 
'The  i)arties  to  this  tnuit  are  l>oth  considered  as 

Eurchasent  of  the  commonwealth ;  Chancery  revfo- 
»n  of  the  lauj«,  p.  96,  96,  «.  3 ;  the  surveyor  of  the 
county,  as  her  ministerial  agent;  who  is  author- 
ized to  receive  warrants  for  land,  make  entries, 
survey  the  same,  receive  the  surveys  when  made, 
record  the  plat  and  certificate  Vithin  three  months 
after  it  is  returned  to  liis  office;  provided,  upon 
examination,  he  finds  it  truly  made,  and  legally 
proportioned  as  to  length  and  breadth. 

*  I  will  here  take  notice  of  two  fM^uments  urged 
by  the  plaintiff's  counsel,  viz..  that  the  word 
*  truly,'  used  in  the  law,  when  speaking  of  the  du- 
ties of  the  survej'or,  referred  to  a  power  over  the 
entry;  that  it  was  his  duty  to  see  that  the  entry 
and  survey  agreed. 

'  This  would  be  a  dangerous  construction  of  the 
law,  as  it  would  authorize  the  surveyor  to  deteiv 
mine  the  rights  of  claimants,  and  to  Judge  in  his 
own  cause  where  a  survey  should  be  made  that 
interfered  with  a  claim  or  his.  I  oonoeive  him 
ministerial,  except  in  two  cases ;  he  is  to  examine 
the  plat  that  it  w  truly  made :  i.  e.  to  see  that  the 
courses  of  the  survey  are  truly  laid  down,  and 
that  it  containM  its  complement  of  acres.    It  is  to 
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«>5*]     *Thi8  cause  was  argued  at  last  tenn  by 
IMveiss  and  C'.  Lee,  for  the  plaintiff  in  error, 
and  Jones  and  Mason,  for  defendant. 
06*]     *Daveiss,  for  plaintiff  in  error. 

As  the  counsel  for  the  defendant  in  error 
have  objected  to  our  right  of  appeal  in  this  cause, 
I  shall  at  first  confine  myself  to  that  point; 
o7*]  because,  if  the  court  should  agree  *with 
I  hem  in  opinion  on  that  question,  much  time 
will  be  saved  and  much  useless  discussion  pre- 
vented. It  is  contended  that  by  the  laws  of  Vir- 
dnia,  upon  which  the  title  to  the  land  in  dis- 
pute depends,  and  which  give  the  remedy 
08*]  *by  caveat,  no  appeal  or  writ  of  error 
will  lie.  The  land  law  of  Virginia,  as  it  is 
willed,  viz.,  the  act  of  May,  1779,  {Chanc^i-y 
nridoii  of  the  lafC8  of  \irg-inia,  p,  94.)  en- 
titled, "An  act  for  establishing  a  land  office, 
and  ascertaining  the  terms  and  manner  of 
inanting  waste  and  unappropriated  lands," 
which  directs  the  manner  of  proceeding  upon 
caveats,  enacts,  that  "the  court"  (that  is,  the 
.iTpneral  court)  *'. shall  proceed  to  determine  the 
right  of  the  caase  in  a  summary  way,  without 
pleadings  in  writing;  impaneling  and  swear- 
ing a  juiy  for  the  finding  of  such  facts  as  are 
material  to  the  cause,  and  are  not  agreed  by  the 
parties;  and  shall  thereupon  give  judgment,  on 
which  no  appeal  or  writ  of  error  shall  Ixj  al- 
lowed." 

This  law,  it  is  said,  was  in  force  at  the  time 
of  tlje  separation  of  Kentucky  from  Virginia; 
and  that  by  the  act  of  assembly  of  Virginia  of 
December,"  1789,  Jiev.  Code,  p.  56,  s.  7,  vvhicli 
prescribes  the  terms  upon  which  Kenluc^vy 
might  Ixicomc  an  independent  state  after  the 
1st  of  November,  1791,  it  is  provided  that  all 
private  rights  and  interests  of  lands  within  the 
!*aid  district,  derived  from  the  laws  of  Virginia 
prior  to  such  separation,  shall  remain  valid  and 
secure,  under  the  laws  of  the  projwsed  state, 
' '  and  shall  be  determined  by  the  laws  now  ex- 
i^aing  in  this  state. " 
o9*j    *But  we  shall  contend, 

Isl.  That  the  jurisdiction  and  powers  of  this 
<ourt  do  not  dei)end  upon  the  laws  of  Virginia, 
but  upon  the  constitution  of  the  United  States, 
and  the  acts  of  congress. 


2d.  That  the  laws  of  particular  states  lose 
their  force  when  they  contravene  the  acts  of 
congi'ess. 

3d.  That  by  the  law  of  Virginia  a  right  of 
appeal  is  allowed  upon  a  caveat. 

1st.  By  the  constitution  of  the  United  States, 
art  3y  8.  ^,  **  the  judicial  power  shall  extend  " 
'  *  to  controversies  between  citizens  of  different 
states,"  and  in  all  cases,  except  where  a  public 
minister,  or  a  state,  shall  be  a  party,  *'  the  Su- 
preme Court  sliall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions, 
and  under  such  regulations,  as  the  congress 
shall  make."  Congress  have  not  excepted  the 
present  case;  it  therefore  follows,  that  by  the 
constitution  of  the  United  States,  this  court  has 
appellate  jurisdiction  of  the  cause. 

2d.  By  the  constitution  of  the  United  States, 
art.  6,  **this  constitution,  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursu- 
ance thereof,  shall  be  the  supreme  law  of  the 
land;  and  the  judges,  in  every  state,  shall  be 
bound  thereby,  •  *  any  thing  in  the  constitution 
or  laws  of  any  state  to  tlie  contrary  notwith- 
standing." By  the  10th  section  of  the  judiciary- 
act  of  1789,  the  district  court  of  Kentucky  has 
jurisdiction  of  all  cases  b^  that  act  made  origin- 
ally cognizable  by  the  circuit  couits,  and  it  is 
enacted,  that  "  writs  of  error  and  appeals  shall 
lie,  from  decisions  therein,  to  the  Supreme 
Court  m  the  same  causes,  as  from  a  circuit  court 
to  the  Supreme  Court,  and  under  the  same 
regulations. "  This  cause  having  been  removed, 
by  the  defendant  Mason,  from  the  state  court, 
iiito  the  district  com!  of  the  United  States  for 
the  district  of  Kentucky,  under  the  12th  section 
of  the  judiciary  act  of  1789,  is  to  "  proceed  in 
the  same  manner  as  if  it  had  been  brought 
there  by  original  process."  And  by  the  22d 
section,  "final  jud^ents  and  decrees  in  civil 
actions  in  a  circuit  court,  brought  there  by 
original  process,  or  removed  there  from  courts 
of  the  several  states,"  *  where  the  matter  [*60 
in  dispute  exceeds  2,000  dollars,  may  be  re-ex- 
amined and  reversed  or  affirmed  in  the  Supreme 
Court. 

A  cause  may  be  removed  into  a  circuit  court 
from  a  supreme  court  of  a  state,  from  which, 


thl«  part  of  his  duty  that  the  word  truly  refers. 
Andn,  he  is  to  examine  the  legal  proportion  of  the 
put.  In  these  two  cases  he  acts  Judicially;  and 
it  in  right  he  should  \te  vested  with  such  a  power ; 
liecauee,  as  he  acts  generally  bv  deputy,  it  enables 
him  to  correct  the  work  of  his  deputy,  and  also 
tt)  prevent  improper  combinations  between  the 
♦•mployer  and  aeputy. 

*The  8€*cond  argument  alluded  to  is  this;  that 
neither  the  entry  book,  or  book  for  entering  sur- 
veys, are  record  books ;  and  that  legislative  inter- 
rcrence  was  necessary  to  constitute  them  such. 
<"h.  Rer.  96.  230.  They  are  books  directed  to  be 
Iirocured  by  law.  The  surveyor  is  a  sworn  offl- 
<«r,  commissioned  agreeably  to  law.  Copies  of 
entries  and  copies  of  surveys,  attested  by  him,  are 
ifood  evidence  In  a  court  of  justice.  I  therefore 
consider  every  entrj%  and  every  survey,  entered  in 
these  books  as  being  of  record,  and  equally  valid 
vrith  those  which  are  usually  styled  recor(£3. 

*  Mason,  a  purchaser  of  the  commonwealth,  hav- 
ing surveyed  contrary  to  his  entry,  returns  the 
<4urvejr  to  the  survevor^s  ofiice,  where  it  is  exam- 
ined Aod  recorded  before  the  claim  of  any  other 
(»er8oa  appears  to  the  land.  Can  the  common- 
wealth destroy  Mason's  survey  and  refuse  her 
jrniat  to  the  land  ? 

*  The  law  has  pointed  out  no  mode  by  which  the 
oommonweiilth  can  set  aside  Mason's  survey  for 
her  own  benefit :  neither  was  such  a  provision  nec- 
e«aiX;  becnusehehad  paid  the  purchase  money, 
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for  so  many  acres  of  unappropriated  land.  It  was 
vacant ;  and  so  soon  as  his  survey  was  recorded, 
his  warrant  was  carried  into  full  execution,  and 
the  entry  of  8,300  acres  became  vacant,  and  re- 
verted to  the  commonwealth,  there  being  no  war- 
rant in  the  surveyor's  office  to  cover  It,  the  war- 
rant belnxr  returned  to  the  owner  with  the  plat  and 
certificate  of  survey.  Or,  being  recorded,  it  Is  the 
same  thing  in  effect,  as  it  can  never  be  again  acted 
upon,  being  executed  bv  actual  surve}'.  Ch.  Rev. 
8.  3.  p.  95,  96.  Any  practice  to  the  contrary  I  deem 
illegal,  and  contrary  to  law. 

'  From  this  statement  of  facts  I  determine  Ma- 
son's right  to  be  good  against  the  commonwealth. 

'As  the  commonwealth  can  take  no  advantage  of 
Mason's  surveying  contrary  to  entry,  shall  Wilson, 
by  his  subsequent  special  entry,  when  he  had  full 
and  perfect  knowleage  of  the  place  where  Mason's 
survey  was  made,  and  of  its  being  recorded  ? 

*  There  are  only  two  ways  of  destroying  a  man's 
right  to  a  tract  of  land.  By  caveat  after  survey 
and  before  the  title  is  complete ;  or,  by  a  suit  in 
chancery  after  the  grant  has  issued. 

*  In  the  present  case  Wilson  has  chosen  to  enter 
a  caveat  to  prevent  the  emanation  of  a  grant  to 
Mason:  alleging  that  Mason  has  surveyed  con- 
trary to  entry,  and  that  it  is  vague,  for  which  ren- 
floui*  he  claims  the  land  by  virtue  of  a  specittl 
entry. 

*  Tnei'e  are  four  causes  stated  In  the  land  law 
which  authorize  the  entering  of  a  caveat.    1.  Fall- 
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by  the  laws  of  the  state,  no  appeal  or  writ  of 
error  would  lie;  and  if  the  principle  contended 
for  bv  the  opjxxsite  counsel  is  correct,  it  would 
equally  prevent  this  court  from  taking  cog- 
nizance of  a  writ  of  error  in  that  case  as  in 
this. 

Besides,  the  question,  whether  a  writ  of  error 
or  appeal  will,  or  will  not,  lie  upon  a  caveat, 
does  not  affect  the  title  to  the  land ;  and  the  act 
of  assembly  of  Virginia,  of  December,  1789, 
was  only  intended  to  protect  the  rights  to  land 
in  Kentucky  acquired  under  the  laws  of  Vir- 

ioK  to  re^ster  the  plat  and  certificate  of  Burvey 
within  twelve  months  after  making  the  survey ; 
2.  If  the  breadth  of  the  plat  be  not  one  third  of 
its  lenfrth ;  3.  If  any  person  shall  obtain  a  survey 
of  land  to  which  another  hath  by  law  a  better 
right,  the  person  having  such  better  rijrbt  may  in 
like  manner  enter  a  caveat,  &c.  4.  If  the  plaintiff 
in  a  caveat  recover  judgment  and  fails  to  deliver 
the  same,  &c.  into  the  land  office  within  fix  months 
after  judgment,  it  shall  be  lawful  for  any  person 
to  enter  a  caveat,  &c.  The  two  first  and  fourth 
causes  are  penalties  which  any  person  may  take 
advantage  of,  and  do  not  apply  to  the  present  caae. 
The  third  requires  an  existing  right  in  the  caveator 
at  or  before  the  time  the  survey  caveated  is  re- 
corded. 

*  From  an  attentive  consideration  of  this  passage 
in  the  law,  it  conveys  to  me  this  idea :  *  Shall  ob- 
tain a  survey  of  lands,'  means  subsequent  to  the 
passing  of  toe  law.  and  after  the  survey  in  record- 
ed ;  and  not  from  the  making,  because  the  survey  is 
not  complete  until  It ij4 recorded;  neither  could  he 
^obtain*  it  till  the  surveyor  has  performed  that  part 
of  his  duty,  after  which  it  is  to  be  delivered  to  the 
proprietor  with  the  warrant.  Previous  to  the  re- 
cording I  consider  the  survey  to  be  under  the  di- 
rection of  the  owner,  and  that  he  may  make  any 
alteration  he  pleases  in  it,  but  not  after ;  although 
H  different  practice  has  prevailed,  and  which  upon 
Inquiry  will  be  found  to  be  contrary  to  law. 

'  It  is  important  to  this  cause  to  consider  another 
passage  in  the  same  sentence  of  the  law ;  '  to 
which  another  hath  by  law  a  better  right.'  The 
word  hath  is  in  the  present  tense,  and  refers  to  the 
time  of  obtaining  the  survey.  If  my  construction 
relative  to  the  word  obtain  be  right,  the  claim  of 
the  caveator  must  exist  before  or  at  the  time  of  re- 
cording the  survey.  I  am  confirmed  in  the  pro- 
priety of  this  interpretation  of  the  law,  for  the 
following  reasons.  If  a  deputy  surveyor  makes  a 
survey,  the  principal  ought  not  to  sign  it  till  it  is 
recorded ;  then  the  signature  makes  it  ready  to  be 
deUvered.  If  made  by  the  principal,  he  will  not 
deliver  it  before  it  is  recorded.  The  survey  can- 
not be  considered  as  complete  till  all  the  requisites 
of  the  law  be  performed;  the  party  is  then  en- 
titled to  it.  Neitoer  will  the  register  of  the  land  office 
receive  it  without  that  formality.  Without  these 
requisites  It  Ik  of  no  more  value  than  waste  paper; 
it  cannot  therefore  be  said  to  be  *  obtained^*  with- 
out their  being  performed. 

'  The  two  first  and  fourth  causes  which  iuttify 
the  entering  a  caveat,  I  have  already  said,  do  not 
apply  to  the  present  case. 

"  It  remains  to  be  considered  whether  Wilson  has 
pursued  the  statute  so  as  to  bring  his  case  within 
the  third  cause :  Had  he '  a  better  right '  to  the  land 
surveyed  for  Mason,  and  for  which  he  has  institut- 
ed this  suit,  than  Mason  had,  at  the  time  the  sur- 
vey was  recorded? 

*A  caveat  is  a  new  and  summary  mode  of  pro- 
ceeding. In  derogation  of  the  proceedings  at  com- 
mon law,  instituted  by  statute;  it  Is  necessary, 
therefore,  to  pursue  the  statute  strictly,  and  show 
to  the  court  that  the  caveator  has  a  clear  right  to 
pursue  that  mode  of  proceeding.    ID,A  E.  141. 

*  Wilson's  entry  was  made  on  the  9th  day  of 
April.'lTSi.  To  the  date  of  his  entry  I  fix  the  com- 
mencement of  bis  claim  to  the  land  in  controversy, 
it  being  the  first  certain  and  evident  act  of  owner- 
ship manifested  by  him  ;  which  Is  upwards  of  four 
months  after  Mason's  sur%'ey  had  been  recnrded. 

*As  Wilson's  right  did  not  exist  at  the  time  Ma- 
pon's  survey  was  recorded^  he  has  failed  to  prove 
the  better  rinht  required  by  law;  neither  has  he 
pursued  the  statute  by  assigning  proper  causes  for 
eaveating.  Surveying  contrary  to  entry,  or  makinir 
fl  vague  entry,  are  not  stated  in  the  law  as  except 
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ginia.     It  says,    **the  rights  and  interests  of 
lands  shall  be  determined  by  the  laws  now  ex- 
isting," and  does  not  say  that  Kentucky  may 
!  not  give  a  turther  remedy. 

3d.  A  right  of  appeal  upon  a  caveat  did  exist. 
'  in  Virginia  at  the  time  of  passing  the  act  of  as- 
,  sembly  of  December,  1789,  c.   58,   respecting 
I  Kentucky.     By  the  act  of  the  Virginia  assem- 
bly, October,  1788,  c.  67,  s.  11  atid  U,  the  coi;- 
nizance  of  caveats  was  given  to  the  district 
courts,  and  by  the  16th  section  of  the  same  act 
an  appeal  is  allowed  as  of  right  in  all  cases. 

tions  to  a  survey,  or  causes  for  entering  a  ca- 
veat. 

^  True  it  is,  that  there  are  Instances  in  which  sur- 
veying  contrary  to  cntr^*  would  be  a  good  cause 
of  eaveating.  But  this  Is  where  there  is  an  existing 
right  before  the  survey  is  made  or  obtained ;  and 
the  question  would  then  rest  on  haying  the  better 
right  to  the  land. 

*The  favourable  light  in  which  surveys  have- 
been  viewed  by  the  legislature  is  apparent  in  nil 
the  laws  which  have  been  enacted  rettpecting  the 
titles  to  land.  They  are  all  to  be  considered  as  one 
law,  forming  one  general  system  on  the  same  sub- 
Ject.* 

*  The  surveys  here  alluded  to  were  injurious  to 
the  interest  of  the  commonwealth,  but  being  made 
by  the  proper  officer,  were  confirmed. 

'  In  this  case  the  commonwealth  is  not  injured, 
and  Wilson,  through  his  partner  Handley,  had  ev- 
ery information  necessary  to  Kuard  hlui  againi>t 
an  Interference  witn  Mjison's  survey. 

'  Considering  the  parties  both  as  purchasers  of 
the  commonwealth,  deriving  their  clHiins  from  the 
same  source ;  Mason  as  tho  first,  and  Wilson  as  the 
second,  the  following  principles  will  apply  In  this 
case  respecting  notic»'.  Lord  HHrd«'lckesaid,in  the 
case  of  Le  Neve  v.  Le  Neve,  Amb.  446. 3  Ath.  tlSi.  *that 
the  taking  of  a  legal  estate  after notlc<^  of  a  t>rfor 
riyht,  makes  a  person  mala  fide  purchaser,  ana  is  a 
species  of  fraud.'  If  a  person  docs  not  stop  his 
hand,  but  gets  the  leval  estate  when  he  knew  the 
right  In  equity  was  in  another,  he  will  be  rebutted 
by  this  maxim,  *frau8  et  d(Aiu»  nemini  patnjcinari 
debetit.* 

*  In  the  case  of  Abney  v.  KenddU,  1  Eg.  Ccw.  Abr. 
d»).  pl.l.  1  Chan,  Ca.  3at  it  was  determined  that  if  A. 
having  notice  that  lands  were  contracted  to  be  sold 
to  B.  purchases  those  lands,  and  takes  a  convey- 
ance it  shall  destroy  the  purchase,  and  the  land 
shall  be  reconveyed  to  B. 

"  Mason  being  considered  the  first  purchaser  of 
the  commonwealth,  having  obtained  his  survey, 
through  the  means  of  her  agent,  (though  contrary 
to  entry,  yet  of  which  she  can  take  no  advantage, 
and  which  worked  no  iniquity  to  any  person,  the 
laud  being  vacant,)  by  recording  the  survey,  the 
entry  above  the  forks  of  the  creek  wasabandone^I. 
Wilson  having  notice,  before  he  made  his  entry, 
that  Mason  had  appropriated  the  land  by  the  re- 
cording of  the  survey,  cannot  support  his  claim 
under  the  statute ;  Judgment,  therefore,  must  be 
entered  for  the  defendant. 

*  The  preceding  pages  contain  my  opinion  deliv- 
ered in  the  caveat,  George  Wilson  against  Richard 
Mason,  devisee,  &c.  at  the  June  term,  1800,  of  the 
district  court  of  the  United  States  for  the  Ken> 
tuoky  district. 

*As  the  principles  on  which  the  decision  was^ 
founded  will  be  brought  before  the  Supreme- 
Court  of  the  United  States,  were  I  can  have  no  op- 
portunity of  assigning  my  reasons  in  support  of 
the  Judgment,  with  due  deference  I  solicit  the 
court  to  permit  the  opinion  to  be  read ;  by  which 
the  principles  which  governed  me  in  the  decision 
will  appear  fully  before  that  court  which  is  to  re- 
verse or  affirm  the  Judgment  I  have  given  between 
thepartles. 

*  This  request  is  grounded  upon  this  single  con- 
sideration, that  what  I  have  been  officially  obliged 
to  do,  may  be  examined  before  a  final  inquiry  is 
had  respecting  my  Judicial  acts. 

(Signed)  HARRY  1NNE8. 

May  18th,  1801.' 

^Mauy  acts  iHV»ed  the  Virginia  legitdatnre  giving 
further  time  to  return  plats,  Ac. 

+1  C?ian.  Cos.  38.  Merry  v.  Abncy  the  father. 
Abney  the  son,  and  Kendall. 
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The  act  of  December  12,  1792,  «.  6  and9,  Rev. 
C^tde,  p.  80,  81,  re-enacts  those  clauses  of  the 
act  of  1788. 

Mason,  for  defendant  in  error. 

It  is  not  denied  that  the  acts  of  congress  are, 
in  many  cases,  paramount  to  the  laws  of  the 
individual  states;  but  even  a  general  position  of 
that  kind  will  not  decide  the  present  question. 
This  action  was  brought  in  a  state  court,  under 
a  state  law,  before  congress  legislated  upon  the 
subject,  and  even  before  congress,  or  the  con- 
stitution of  the  United  States,  had  an  existence. 
Can  such  an  action  be  ^ected  by  subsequent 
acts  of  Congress? 

The  law  by  which  Kentucky  was  erected 
into  a  separate  state  passed  the  Virginia  legisla- 
ture in  December,  1789.  This  is  an  unalterable 
61*]  law,  embracmg  the  citizens  *of  both 
states.  It  is  a  compact  by  which  they  mutually 
apecd  that  the  rules  of  property  should  not  lie 
altered.  If  we  admit  that  by  the  act  of  1792, 
appeals  were  allowed  in  the  case  of  caveats,  the 
admission  proves  nothing  in  the  present  ques- 
tion, because  the  law  of  1789  is  an  unalterable 
law,  and  confin^  to  the  then  existing  state  of 
things.  It  was  not  in  the  power  of  one  of  the 
contracting  parties  to  change  the  terms  of  the 
compact. 

But  it  is  said  that  there  was  a  right  of  appeal 
at  the  time  of  that  compact.  Let  us  examine 
the  laws  relative  to  this  subject.  The  first  act 
is  that  of  1779,  mentioned  by  the  opposite 
counsel,  which  declares  that  caveats  shall  be 
tried  in  the  general  court,  and  that  there  shall 
be  no  appeal  or  writ  of  error.  The  next  is  the 
act  of  1788.  which  transfers  the  jurisdiction  of 
the  general  court  to  district  courts,  and  declares 
that  **  they  shall  have  the  same  jurisdiction  con- 
cerning '*  ''caveats  "  *'  as  the  general  court  here- 
tofore had  by  law. "  But  the  jurisdiction  which 
the  general  court  heretofore  had  by  law  was  an 
exclusive  and  final  jurisdiction,  from  which  there 
could  be  no  appeal.  If,  then,  the  district  courts 
were  to  possess  the  same  jurisdiction,  it  must  be 
an  exclusive  and  a  final  jurisdiction.  But  it  is 
)^d  that  by  the  same  act  of  1788,  an  appeal  in 
all  cases  from  the  district  court  was  a  matter  of 
right.  This  must  evidently  mean  in  all  cases 
where  a  right  of  appeal  before  existed  from  the 
general  court  to  the  court  of  appeals;  but  can- 
not be  understood  to  give  an  appeal  in  a  case 
where  it  liad  been  expressly  excluded  by  an  ex- 
isting law.  The  intention  of  the  legislature  was 
to  put  the  district  court,  as  to  all  cases  arising 
within  the  district,  exactly  in  the  place  of  the 
general  court,  and  to  give  them  the  same  juris- 
dictioD,  to  be  exercised  in  the  same  manner, 
with  the  same  limitations,  and  liable  to  appeals 
only  in  the  same  cases.  But  the  act  of  1788, 
erecting  district  courts  on  the  eastern  waters, 
did  not  affect  Kentucky.  The  legislature  had 
before,  by  an  act  passca  in  1782,  erected  a  court 
on  the  western  waters,  called  the  supreme  court 
for  the  district  of  Kentucky,  to  which  it  had 
transferred  all  the  powers  and  jurisdiction 
theretofore  exercised  by  the  general  court  of 
Virginia;  and  with  the  rest,  the  power  to  try 
caveats  and  to  give  judgment  thereon,  without 
any  appeal  or  writ  of  error  to  their  judgment. 
The  act  of  1788  did  not  take  away  me  ex- 
62*]  *clusive  co^zance  which  the  supreme 
court  for  the  district  of  Kentucky  had  respect- 
ing caveats,  but  they  retained  it  till  the  final 
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separation  of  Kentucky  from  Virginia;  after 
which  the  legislature  of  Kentucky  passed  no 
law  authorizing  an  appeal;  so  that  under  the 
state  laws,  it  is  clear  that  no  appeal  or  writ  of 
error  would  lie.  There  being  then  no  appeal 
under  the  state  laws,  the  question  will  be  sim- 
ply whether  a  WTit  of  error  will  lie  to  the  dis- 
trict court  of  the  United  States  for  the  Ken- 
tucky district,  upon  an  action  carried  there 
from  the  state  court,  which,  under  the  laws  of 
the  state,  had  a  final  and  exclusive  jurisdiction 
of  the  cause. 

The  22d  section  of  the  judiciary  act  of  1789, 
{Laws  U.  S.,  ikd.  1,  p.  62,)  which  allows  ap- 
peals and  writs  of  error  generally,  did  not  con- 
template a  case  like  the  present.  This  court  is 
bound  to  take  notice  of  the  laws  of  the  several 
states.  By  the  34th  section  of  the  same  judi- 
ciary act,  p.  74,  the  laws  of  the  several  states 
are  to  be  the  rules  of  decision  in  cases  where 
they  apply.  The  remedy  by  caveat  is  given 
by  the  state  law,  and  the  party  who  chooses  to 
take  that  remedy  must  take  it  with  its  condi- 
tion annexed,  that  no  appeal  or  writ  of  error 
shall  be  allowed.  A  purchaser  under  the  com- 
monwealth of  Virginia  acquires  his  right  un- 
der this  condition.  It  is  a  part  of  the  contract 
from  which  this  court  cannot  absolve  him.  The 
parties  to  this  suit  are  not  the  only  parties  in- 
terested in  this  question ;  for  while  the  right  is 
hung  in  dtUno,  whilst  it  is  uncertain  to  whom 
the  grant  ought  to  issue,  the  state  taxes  cannot 
be  collected,  the  •  commonwealth  having  no 
tenant  to  whom  to  resort.  Wilson  has  sought 
the  summary  process  bv  caveat,  and  ought  to 
be  bound  by  the  restrictions  of  that  law  under 
which  he  claims  his  remedy.  He  was  not 
compelled  to  use  the  summary  remedy;  he 
might  have  resorted  to  chancery,  and  then  the 
commonwealth  would  have  had  a  tenant  to  pay 
the  taxes.  He  ought  not  to.  have  the  benefits 
of  this  kind  of  process,  without  submitting  to 
the  inconveniences  wliich  may  be  supposed  to 
attend  it.  If  this  opinion  is  correct,  although 
the  laws  of  the  United  States  provide  generafiy 
that  writs  of  error  may  be  had,  they  can  only 
give  them  as  a  remedy  where  a  right  exists; 
and  if  Wilson's  right  is  gone  by  the  judgment 
of  the  court  below,  he  is  precluded  from  suing 
it  out  by  the  statute  under  which  he  claims. 

*Lee,  in  reply.  [*63 

This  caveat  is  brought  from  the  district  court 
of  the  United  States,  and  not  from  a  state  court. 
It  is  true  that  it  originated  in  the  state  court, 
but  it  wtis  the  defendant  Mason,  and  not  Wil- 
son the  plaintiff,  who  brought  it  into  the  court 
of  the  United  States;  and  if  the  judgment  of 
that  court  becomes  thereby  liable  to  be  reversed 
upon  a  writ  of  error,  it  is  a  consequence  at- 
tributable to  the  act  of  Mason  alone. 

There  is  nothing  peculiar  in  the  nature  of 
the  proceeding  bv  caveat,  to  exclude  it  from 
the  general  appelfate  jurisdiction  which  is  given 
to  this  court  by  the  constitution  and  laws  of  the 
United  States.  It  is  not  true  that  this  court 
are  to  look  into  the  laws  of  Virginia  for  their 
right  to  correct  the  errors  of  the  inferior  courts 
of  the  United  States.  When  a  cause  is  brought 
from  a  state  court  into  a  court  of  the  United 
States,  it  is  to  be  proceeded  upon  as  if  it  had 
originated  in  the  latter  court,  and  the  act  of 
congress  has  expressly  provided  for  an  appeal 
or  writ  of  error  in  the  very  case  of  an  action 
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removed  from  a  state  court  into  an  inferior 
court  of  the  United  States.  Unless  this  case 
can  be  shown  to  be  within  some  express  excep- 
tion to  the  ^neral  rule,  none  ought  to  be  pre- 
sumed by  implication.  With  regard  to  the 
compact  between  Virginia  and  the  inhabitants 
of  Kentucky,  it  is  true  that  in  all  matters  of 
substance,  where  the  right  of  property  depends 
upon  it,  it  is  binding  upon  this  court;  but  in 
matters  of  form  only,  it  could  never  receive  the 
strict  construction  contended  for.  even  l)etween 
the  parties  themselves.  The  reasoning  of  the 
opposite  counsel  would  go  to  prove  that  every 
caveat,  dei^ending  uix)n  the  laws  of  Virginia, 
must  be  tried  in  the  courts  of  Virginia  only, 
because  they  had  the  sole  right  of  trying  a  ca- 
veat at  the  time  of  the  compact.  It  would  pre- 
vent the  states  of  Virginia  and  Kentucky  for 
ever  from  modifying  and  regulating  their  sys- 
tem of  courts,  and  neither  state  could  ever 
afterwards  authorize  an  appeal  upon  a  caveat. 

But  an  appellate  jurisdiction  on  caveats  did 
exist  in  Virginia  at  the  time  of  the  compact.  It 
appears  by  the  act  of  congress,  laoL  1,  p.  S78y 
that  Kentucky  did  not  become  an  independent 
64*]  state  till  June,  1792.  The  county  ♦courts 
of  Virginia  had  before  that  time  cognizance  of 
caveats  as  to  lands  within  their  respective 
counties.  Iaiwh  of  Virgima,  Bev.  Code,  p.  92, 
«.  11;  and  in  p.  88,  ».  53,  an  appeal  is  given  from 
the  county  courts  to  the  district  courts  in  all 
cases  of  a  certain  value,  or  where  the  title  of 
land  is  drawn  in  question ;  And  in  p.  69.  h.  14, 
an  appeal  or  writ  of  error  is  allowed  from  the 
district  courts  to  the  court  of  appeals,  in  the 
same  manner  as  from  the  county  to  the  district 
courts. 

As  to  taxes,  the  state  may  tax  the  land  be- 
fore any  patent  has  issued,  if  they  think 
proper.  It  is  not  necessary  that  there  should 
be  a  tenant. 

TJi^  Court  directed  the  counsel  to  proceed  in 
the  further  argument  of  the  cause,  observing 


that  they  would  consider  this  point  with  the 
others. 

Lee,  for  the  plaintiff  in  error. 

The  question  is,  who  has  the  better  right  to 
the  grant  for  8,3()0  acres  of  land,  surveyed  for 
George  Mason  on  the  2d  of  October,  1783. 

1st.  The  decision  of  this  controversy  de- 
pends on  the  laws  of  Virginia,  prescribing  the 
terms  and  manner  of  acquiring  title  to  wajste 
and  imappropriated  lands;  with  which  there 
must  be  a  legal  and  exact  compliance.  ^ 

According  *to  these  laws  there  must  [*66 
be  a  warrant,  an  entry,  and  a  survey;  the  war- 
rant being  the  foundation  of  the  entry,  and  the 
entiT  directing  and  controlling  the  survey.  If 
the  *entry  be  made  without  a  warrant,  [*60 
or  if  the  survey  be  made  of  other  land  than 
that  described  in  the  entry,  in  either  case  there 
is  a  defect  of  title. 

*In  this  caveat  one  of  the  causes  as-  [*67 
signed  is,  that  the  survey  of  Mason  was  made 
contrary  to  his  entry,  and  this  we  conceive  to 
be  a  fatal  defect  in  his  title. 

2d.  The  entries  made  on  the  29th  of  April, 
1780,  by  G.  Mason  (from  whom  the  defendant 
derives  his  title)  of  his  two  warrants,  No.  1,  for 
8,400  acres,  and  No.  2,  for  8,300  acres,  were 
valid  and  sufficient  entries  of  land  on  the  east 
side  of  Panther  creek,  and  above  the  mouth  of 
the  west  fork  thereof,  at  the  time  those  entries 
were  made.  The  entry  of  warrant  No.  1  is 
**  on  8,400  acres  of  land  to  begin  on  Panther 
creek  on  the  east  side  thereof,  opposite  to  a 
beech  on  the  west  side,  about  four  miles  above 
the  mouth  of  the  west  fork,  and  to  run  up  and 
down  the  said  creek,  and  eastwardly  for  quan- 
tity." 

The  entry  of  warrant  No.  2  is  "on  8,800 
acres  to  begin  at  the  upper  comer  of  his  8,400 
acre  entry,  and  run  up  the  creek  on  the  east 
side,  and  back  for  quantity." 

8d.  If  the  explanation  made  on  the  27th  Oc- 
tober, 1780,  of  the  entry  of  warrant  No.  1,  on 


l.~The  following  is  tbe  substance  of  those  parts 
of  an  act  of  assembly,  which  are  material  to  this 
cause,  contained  in  the  chancery  revision  of  the 
laws  of  Virginia,  published  in  1786,  by  order  of  the 

fireneral  assembly,  p.  i)4.  entitled  'An  act  for  estab- 
ishing  a  land  olfice,  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  unappropriated 
lands,'  May  session,  1770. 

The  preamble  recites,  'Whereas  there  are  large 
quantities  of  waste  and  unappropriated  lands 
within  the  territory  of  this  commonwealth,  the 

? ranting  of  which  will  encourage  the  migration  of 
oreigners  hither,  promote  population,  incrense 
the  annual  revenue,  and  create  a  fund  for  dis- 
charging the  public  debt,  be  it  enacted,'  &o. 

9  1.  That  an  office  be  constituted  for  the  purpose 
of  granting  lands,  and  a  register  of  the  said  land 
office  be  appointed,  &o. 

fi  2.  *  That  any  pei^son  may  acquire  title  to  so  much 
waste  and  unappropriated  lands  as  he  or  she  shall 
desire  to  purchnRe,  on  paying  the  consideration 
of  40{.  for  every  100  acit)8,  and  so  In  proportion,' 

fl  3.  Register  ti)  grant  printed  warrants  under  his 
hand  and  seal  of  otflce,  specifying  the  quantity  of 
land,  and  the  rights  upon  which  it  is  due,  authoriz- 
ing any  surveyor  duly  qualified  according  to  law 
rnlay  off  and  survey  the  same,  'which  warrants 
8hall  be  always  good  and  valid  until  executed  by 
actual  survey :'  no  warrant  to  be  issued  other  than 
pre-emption  warrants,  before  the  15th  of  October, 
1779.  No  surveyor  to  permit  the  entry  or  location 
of  any  warrant  before  the  Ist  of  May,  1780.  A  sur- 
veyor to  be  appointed  in  every  county. 

'  Every  person  having  a  land-warrant  founded 
on  any  of  the  before-mentioned  right8,  and  being 
desirous  of  locating  the  same  on  any  particular 


waste  and  ^unappropriated  lands,  shall  lodge  such 
warrant  with  the  chief  surveyor  of  the  county 
wherein  the  said  lands  or  the  greater  part  of  them  lie, 
who  shall  give  a  receipt  for  the  same,  if  required. 
The  party  shall  direct  the  location  thereof  so  spe- 
cially and  precisely,  as  that  others  may  be  enabled 
with  certainty  to  locate  other  warrants  on  the  ad- 
jacent residuum :  which  location  shall  t>ear  date  on 
the  day  on  which  it  shall  be  made,  and  shall  be  en- 
tered by  the  surveyor  in  a  book  to  be  kept  for  that 
f>urpose,  in  which  there  shall  be  left  no  blank 
eaves  or  spaces  between  the  different  entries* 

'  The  surveyor  at  the  time  of  making  the  survey 
shall  see  the  same  bounded  plainly  by  marked 
trees,  except  where  a  water  course,  or  ancient 
marked  line,  shall  be  the  boundary,  and  shall  make 
the  breadth  of  each  survey  at  least  one-third  of 
its  length  in  every  part,  unless  where  such  breadth 
Rhall  be  restrained  on  both  sides  by  mountains  un- 
fit for  cultivation,  by  water  courses,  or  the  bounds 
of  lands  before  appropriated.  He  shall,  as  soon  as  it 
can  conveniently  beaono,and  within  three  months 
at  farthest  after  making  the  survey,  deliver  to  his 
employer,  or  his  order,  a  fair  and  true  plat  and  cer- 
tiHoate  of  such  survey,  the  quantity  contained,  the 
hundred,  (where  hundreds  are  established  in  the 
county  wherein  it  lies,)  the  courses  and  descrip- 
tions of  the  several  boundaries,  natural  and  artifi- 
cial, ancient  and  new.  expressing  the  proper  names 
of  such  natural  boundaries,  where  they  nave  any, 
and  the  name  of  every  person  whose  former  line 
is  made  a  boundary ;  and  also  the  nature  of  the 
warrant  and  rights  on  which  such  sur\'ey  is  made. 
The  said  plats  and  certificates  shall  be  examined 
and  tried  by  the  said  principal  surveyor,  whether 
,  truly  made  and  legally  proportioned  as  to  length 
I  and  breadth,  and  shall   be  entered  within  three 
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the  29th  of  April  preceding,  for  8,400  acres, 
was  a  subtraction  thereof  from  the  land  to 
which  it  had  been  applied,  a  matter  not  clear  of 
doubt,  and  therefore  not  admitted ;  yet  the  entry 
of  warrant  No.  2,  upon  8,800  acres,  was  not 
08*J  thereby  affected,  *but  remained  unal- 
tered, unimpaired  and  unsubtracted  from  the 
land  which  it  descnbes  with  sufficient  legal  pre- 
cision and  certainty.  The  relocation  of  one 
warmnt  is  not  necessarily  the  relocation  of 
another.  If  the  warrant  No.  1  was  transferred 
by  a  new  entry  on  the  27th  of  October,  1780,  to 
land  some  miles  below  the  west  fork  of  Panther 
creek,  vet  the  warrdht  No.  2,  having  been 
legally  located,  on  the  29th  of  April  antecedent, 
upon  a  tract  of  land  some  miles  above  the  west 
fork,  remained  appropriated  to  that  tract  of 
land. 

4th.  The  entry  of  8,800  acres,  under  warrant 
No.  2,  being  such  a  special  and  precise  entry  as 
the  law  recjuires,  is  an  appropriation  of  the  land 
described  m  it;  and  fixes  that  warrant  upon 
that  tract  of  land,  situate  upwards  of  four  miles 
above  the  west  fork  of  Panther  creek:  and  the 
imrvey  made  by  Mason  of  8,300  acres  on  the 
sooth  side  of  Panther  creek,  and  below  the 
west  fork  thereof,  and  several  miles  below  it,  is 
not  a  survey  of  the  same  land  contained  in  his 
entry. 

A  survey,  of  itself,  without  a  previous  legal 
entry  of  a  land  warrant,  is  not  a  legal  appro- 
priation of  waste  and  vacant  land ;  and  there- 
fore this  survey,  unsupported  by  a  legal  war- 
rant and  a  legal  entry,  was  no  legal  appropria- 
tion, by  Mason,  of  the  land  in  controversy;  but 
an  unlawful  intrusion  thereupon ;  and  the  same 
land  remained  open  to  the  appropriation  of 
others,  who,  having  notice  of  the  legal  survey 
of  Mason,  were  not  precluded  by  law,  or  equity, 
from  proceeding  in  due  course  of  law  to  obtam 
title  to  the  same  land  which  is  described  in  that 
illegal  survey  which  had  been  knowingly  made 
by  the  agents  of  Mason  contrary  to  his  legal 


entry.  No  grant  of  the  land,  therefore,  ought 
to  be  made  to  the  defendant  Mason. 

5th.  If  the  claim  of  the  defendant  be  deemed 
invalid,  then  there  is  no  impediment  in  the  way 
of  the  plaintiff,  whose  warrants,  whose  entry, 
and  whose  lurvcy,  are  perfectly  conformed  to 
law. 

The  two  causes  assigned  by  Mas^)n  in  his 
caveat  against  Wilson  are  resolvable  into  one, 
viz.,  that  havibg  notice  of  the  survey,  of  ^lason, 
it  was  not  equitable  but  fraudulent  *to  [*00 
acquire  a  title  to  the  same  land  which  was  con- 
tained in  that  survey.  But  if  the  law  be  in  fa- 
vor of  the  plaintiff,  equity  is  also;  for  notice 
of  illegal  proceeding  in  one  man  to  acquire 
property,  is  no  equitable  bar  to  another  who 
shall  in  all  respects  proceed  according  to  law. 

On  the  part  of  the  defendant  Mason,  there 
was  full  and  complete  knowledge  of  Green 
river,  Panther  creek,  and  the  west  fork;  and 
with  this  knowledge,  a  survey  was  made  of  a 
different  tract  than  the  one  described  and  au- 
thorized by  the  entry  No.  2,  for  the  purpose  of 
obtaining  a  ^ant,  in  evasion  and  fraud  of  the 
law.  Such  illegal  proceeding  ought  not  to  be 
sustained  in  a  court  of  justice  against  another 
who  shall  respect  and  obey  the  Taw  in  all  par- 
ticulars. 

The  entry  of  Mason  for  8,800  acres  on  the 
29th  April,  1780,  begins  at  the  upper  comer  of 
his  entry  for  8,400  &res,  as  made  on  the  same 
day.  The  entry  for  8,400  acres,  well  and  ac- 
curately described  a  tract  of  land  lying  on  the 
east  side  of  Panther  creek,  opposite  a  beech  on 
the  west  side,  and  fcur  miles  above  the  west 
fork.  This  entry  being  sufficiently  certain,  the 
entry  for  8,300  acres  must  be  certain  also,  and 
describes  a  particular  tract  of  land  lying  more 
than  four  miles  above  the  west  fork. 

The  west  fork  was  known  by  that  name  to 
the  agent  of  Mason  at  the  time  he  made  the  en- 
tries on  the  29th  of  April,  having  encamped 
I  thereabouts  four  or  five  weeks  in  the  winter 


months  at  farthest  after  the  survey  is  made,  In  a 
book,  well  tK>und^  to  be  provided  by  the  court  of 
his  oounty,  at  the  oouaty  charge.' 

*Bvery  person  for  whom  any  waste  or  unappro- 
priated lands  shall  be  so  looated  and  laid  off,  shall, 
within  twelve  months  at  farthest  after  the  survey 
made,  return  the  plat  and  certiflcRte  of  the  said 
rarvey  into  the  land  ofBoe,  together  with  the  war- 
rant on  which  the  lands  were  surveyed,  and  may  de- 
mand of  the  reffister  a  receipt  for  the  same,  and 
on  failinsr  to  make  such  return  within  twelve 
months  as  aforesaid,  or  if  his  breadth  of  hts  plat 
t>e  not  one-third  of  its  lenfrth,  as  before  directed, 
it  shall  be  lawful  for  any  other  person  to  enter  a 
caveat  In  the  said  land  office  against  the  issuing  of 
any  irrant  to  him,  expressing  therein  for  what 
canae  the  grant  should  not  iisue ;  or  if  any  person 
shall  obtain  a  survey  of  lands,  to  which  another 
bath  by  law  a  better  right,  the  person  having  such 
better  right  may  in  like  mannei"  enter  a  caveat  to 
prevent  bis  obtaining  a  grant  until  the  title  can  be 
determined ;  such  caveat  also  expressing  the  na- 
ture of  the  right  on  which  the  plaintiff  therein 
elalnisthe  said  land.  The  person  entering  any  ca- 
veat shall  take  from  the  register  a  certified  copy 
thereof,  which,  within  three  days  thereafter,  he 
rtiaU  deliver  to  the  clerk  of  the  general  court, 
or  sDcb  caveat  shall  become  void ;  the  said  clerk, 
on  receiving  the  same,  shall  enter  it  in  a  t)ook,  and  , 
tliereapon  iiwue  a  summons,  reciting  the  cause  for  j 
vtaieh  saoh  caveat  is  entered,  and  requiring  the 
defendant  to  apfYear  on  the  seventh  day  of  the 
suoceedlng  court,  and  defend  his  right ;  and,  on 
iueh  process  being  returned  executed,  the  court 
■kaQ  proceed  to  determine  the  right  of  the  cause 
isaaauunaryway,  without  pleadings  in  writing; 
and  swearing  a  jury  for  the  finding 


of  such  facts  as  are  material  to  the  cause,  and  are 
not  agreed  by  the  parties;  and  shnll  thereupon 
give  judgment,  on  which  no  appeal  or  writ  of  error 
shall  be  allowed ;  a  copy  of  such  ludgment,  if  in 
favor  of  the  defendant,  being  delivered  into  the 
land  office,  shall  vhcate  the  said  caveat :  and  if  not 
delivered  within  three  months,  a  new  caveut  may 
for  that  cause  he  entered  against  the  grant :  and  if 
the  said  judgment  be  in  favor  of  the  plaintiff, 
upon  delivering  the  same  into  the  land  office,  to- 
gether with  a  plat  and  certificate  of  the  survey, 
and  also  producing  a  legal  certificate  of  new  rights 
on  his  own  account,  he  shall  be  entitled  to  a  grant 
thereof;  but  on  failing  to  make  such  return  and 
produce  such  certificates  within  six  months  after 
judgment  so  rendered,  it  shall  be  lawful  for  any 
other  person  to  enter  a  caveat,  for  that  cause, 
againstissuing  the  grant;  upon  which  subsequent 
caveats,  such  proceedings  shall  be  had  as  are  be- 
fore directed  in  the  case  of  an  original  caveat ;  and 
in  any  caveat  where  judgment  snail  be  given  for 
the  defendant,  the  court  shall  award  him  his  costs :' 
*and  In  case  the  plaintiff  in  any  such  caveat  shall 
recover,  the  court  may,  if  they  think  it  reasona- 
ble, award  costs  against  the  defendant.' 

*And  for  preventing  hasty  and  surreptitious 
grants,  and  avoiding  controversies  and  expensive 
lawsuits,  be  it  enacted,  that  no  surveyor  shall  at 
any  time  within  twelve  months  after  the  survey 
made,  issue  or  deliver  any  certificate,  copy  or  plat 
of  land,  by  him  surveyed,  except  only  to  the  per- 
son or  persons  for  whom  the  same  was  surveyed ; 
or  to  his,  her  or  their  order :  unless  a  caveat  shall 
have  been  entered  against  a  grant  to  the  person 
claiming  under  such  survey,  to  be  proved  by  an 
authentic  certificate  of  such  caveat  from  the  clerk 
of  the  general  court,  produced  to  the  surveyor.' 
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and  spring  before  he  made  the  entnes  for 
Mason.  It  has  always  been  known  by  that 
name  since  the  first  exploring  of  that  part  of 
the  country.  He  was  informed,  while  the  sur- 
veys were  still  in  his  power,  that  they  did  not 
conform  to  his  entries,  and  showtf  the  manner 
in  which  they  differed,  and  yet  he  obstinately 
persisted  in  having  them  recorded.  The  war- 
rant Ko.  3,  then,  was  well  and  sufficiently  lo- 
cated on  the  land  above  the  west  fork,  and  a  re- 
moval of  the  location  of  warrant  No.  1,  even  if 
such  removal  could  be  made  accordinff  to  law, 
could  not  be  considered  as  a  removal  also  of  the 
location  of  No.  2,  without  an  express  declara- 
tion to  that  effect.  The  location  of  warrant 
No.  1  was  changed,  but  the  location  of  No.  2 
was  not.  Mason  has  surveyed  it  as  if  it  wYis; 
and  hence  results  the  fatal  difference  between 
70*]  *his  entry  and  his  survey;  by  which  his 
survey  is  a  mere  void  act,  and  cannot  be  the 
foundation  of  a  claim  to  a  patent. 

But  it  may  be  said,  perhaps,  that  Mason's  sur- 
vey of  8,300  acres,  although  not  authorized  bv 
a  previous  entry,  yet  being  made  before  Wil- 
son's entiy,  and  Wilson  having  notice  of  it,  was 
good  agamst  Wilson  as  well  as  against  the  com- 
monwealth. This  is  denied.  As  to  the  common- 
wealth, it  was  an  intrusion ;  and  as  to  Wilson, 
the  land  was  still  vacant;  it  not  having  been  ap- 
propriated in  the  manner^  authorized  by  law. 
Before  a  grant  for  land  has  actually  issued,  the 
only  record  of  appropriations  is  the  surveyor's 
book  of  entries  of  locations.  The  book  of  sur- 
veys was  not  intended  by  the  legislature  as  the 
book  to  resort  to  for  information  as  to  appro- 
priations; it  furnished  no  evidence  of  that  kmd. 
And  as  to  notice,  the  principle  is  well  estab- 
lished, that  notice  of  an  illegal  act  is  no  equita- 
ble bar  to  him  who  proceeds  according  to  law. 
Couop.  280,  Chapttutn  v.  Emery;  and  Doe  v. 
Boutledge,  Catnap.  708,  711,  712,  where  Lord 
Mansfield  states  the  reason  for  the  principle  to 
be, ' '  because  if  he  knew  the  transaction,  he  Knew 
it  was  void  by  law."  5  Co.  60,  b.  Gooch'a  Com. 
1  Eq.  Cos,  Mr,  834,  Tonkins  &  Efinis,  2  Eq. 
Cos.  Abr.  68B.     PoweU  and  PleydeU. 

Notice  could  not  make  that  act  valid  which 
was  void  at  law.  A  survey  is  not  the  act  of 
appropriation  which  the  laW  requires.  The 
land  not  being  appropriated  according  to  law, 
was  such  waste  and  unappropriated  land  as  the 
act  of  assembly  says  any  person  may  acquire  a 
title  to,  on  complying  with  the  terms,  and  by 
taking  the  steps  prescribed  by  the  act,  and  Wil- 
son, or  any  other  person,  might  lawfully  ap- 
propriate the  land,  by  proceedmg  regularly  ac- 
cording to  law. 

Mason,  then,  not  having  taken  the  steps  re- 
quired by  the  act  of  assembly,  had  no  title  at 
law;  ana  havmg  illegally  made  his  survey, 
with  a  full  knowledge  of  all  the  circumstances, 
and  after  having  been  warned  of  his  error,  has 
certainly  no  right  in  equity.  Before  he  ob- 
tained a  grant,  Wilson,  by  pursuing  the  steps 
of  the  law,  acquired  a  better  right,  and  was 
thereby  entitled  to  bring  his  caveat,  and  obtain 
a  judgment  in  his  favour. 
7 1*J    *Dttvei8s,  on  the  same  side. 

Notice  cannot  alter  the  law,  except  where  the 
law  requires  notice.  Where  a  statute  requires 
notice  and  prescribes  the  mode,  notice  in  an 
other  mode  is  not  sufficient.  4  Term  Hep.  368. 
King  v.  Newcomb.    Amb.  444,  445. 
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This  is  a  case  in  which  Wilson  and  Mason 
are  both  contending  de  damno  etitando.  The 
jury  have  found  that  by  a  law  passed  by  the 
assembly  of  Kentucky,  in  1792,  all  further 
entries  of  land  with  the  surveyors  are  prohibit- 
ed, and  that  ever  since  no  land  could  be  appro- 
priated by  virtue  of  land  warrants.  Conse- 
quently, the  principle  applies  which  is  laid 
down  by  Lord  Kaims,  m  his  Principles  of 
Equity,  p.  m,  27,  162,  163,  199,  "  that  it  is  a 
universal  law  of  nature  that  it  is  lawful  for  one, 
certann  de  damno  evitarido,  to  take  advantage  of 
another's  error."  A  warr^t  is  a  transitory  chattel 
until  it  has  been  located  according  to  law.  The 
entry  is  the  appropriation  of  a  particular  tract 
of  land,  and  the  fixine  of  the  warrant  to  that 
tract.  The  survey  is  01  no  effect,  unless  it  be  a 
survey  of  the  tract  so  appropriated.  In  support 
of  these  positions  he  cited  a  manuscript  report 
of  land  cases  decided  in  the  courts  of  Kentucky, 

p.  2,  3,  Swearingen  v. ,  p.  35.  Dottgh- 

erty  v.  Croijp,  61,  62,  63.  Isaacs  t.  Willis,  268. 
Omen  v.  Wilson,  77,  78,  79.  Kite  «.  Stevenson, 
182,  183.  ConseUa  v.  Briscoe,  199.  Swearingen 
V.  Same,  197.  Miller's  heirs  v.  Fox,  200.  Smith 
V.  Bradford,  206,  207.  Fry  v.  Essery,  and  other 
cases  in  pages  211,  212,  214, 222,  232,  236,  268, 
302,  303,  337,  338,  343,  353,  354. 

It  will  probably  be  contended  by  the  defend- 
ant, that  the  intention  of  the  assembly  in  re- 
quiring an  entry,  vas  to  give  notice  to  sub- 
8e<}uent  purchasers;  an"d  tlmt  notice  given  or 
gained  in  any  way  is  sufficient.  But  it  nas  been 
shown  that  here  was  no  appropriation  by  Ma- 
son; and  that  the  land  until  appropriated  is 
waste.  The  land  law  shows  this,  because  nothing 
but  a  regular  title  is  protected  by  that  law.  In 
a  statute  introducing  a  new  law,  or  prescribing 
the  mode  of  acquiring  new  rights,  affirmative 
words  imply  a  negative  of  all  other  modes  of 
acquiring  that  right,  or  fulfilling  the  terms  of 
that  law.  The  land  law,  by  giving  one  way  of 
acquiring  titles,  negatives  all  other  modes.  In 
4  Bac.  Abr.  641,  it  is  said,  "  If  an  affirmative 
♦statute,  which  is*  introductive  of  any  [*72 
new  law,  limits  a  thing  to  be  done  in  one  man- 
ner, it  shall  not,  even  where  there  are  no  nega- 
tive words,  be  done  in  any  other;"  and  the 
following  cases  are  there  cited.  StradUng  v. 
Morgan,  Plowd.  206,  (6).  Slade  v.  Drake,  Ho- 
bart,  298.  Wet/ien  v.  Baldwin,  Std.  66.  He 
cited  also  Thomby  v.  Fleetwood,  Strange  329, 
and  3  P.  Wms.  458,  469,  460,  461. '  The  King  v. 
Burrage.  Where  a  certain  mode  is  pointed  out 
by  a  statute  in  which  a  title  mav  be  obtained,  a 
conformity  to  that  mode  is  a  condition  precedent, 
without  complying  with  which  no  title  can  be 
obtained.  In  the  present  case  a  warrant,an  entry, 
and  a  survey  are  conditions  precedent,  and  a 
want  of  either  is  fatal. 

Lee.  In  the  10th  fact,  found  by  the  jury  for 
the  plaintiff,  it  is  stated,  the  survey  of  8,400 
acres  was  made  on  the  entry  of  the  17th  of 
October,  and  that  the  survey  of  8,300  acres 
was  made  on  the  entry  of  29th  of  April.  This 
must  prevent  the  defendant  from  arguing  that 
the  latter  survey  was  made  on  the  entry  of 
October,  as  well  as  from  pretending  that  the 
entry  of  October  applies  to  the  entry  of  8,800 
acres  made  in  April. 

In  order  to  prove  that  all  lands,  not  entered 
for  in  a  regular  manner,  were  to  be  considered 
as  waste  and  unappropriated,  he  cited  the  case 
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4 if  Jones  n.  Williams,  1  Wash,  231,  in  which  the 
omrt  call  lands  waste  and  unappropriated,  al- 
though they  had  been  settled  and  occupied  for 
3'ears. 

Mason,  for  the  defendant  in  error. 

1st.  The  entry  of  Mason,  upon  which  his 
survey  of  8,300  acres  was  made,  is  sufficiently 
ct*rtain,  and  the  survey  is  in  conformity  to  the 
entrv. 

3<I.  Admitting  that  the  entry  was  vague,  and 
not  corresponding  with  the  survey,  yet  Mason 
having  paid  for  the  land,  and  surveyed  it, 
4f»^MMd  the  commonwealth,  he  was  a  bona  tide 
purchaser,  for  a  valuable  consideration,  and 
entitled  to  the  land,  provided  no  step  had  been 
73*]  taken  *by  any  other  person  to  acquire 
title  to  this  land,  previous  to  Mason's  survey. 

3d.  Mason  having  appropriated  this  land  by 
a  survey  actually  made,  returned  to  the  sur- 
veyor's office  and  recorded,  the  land  ceased  to 
be  waste  and  unappropriated  land :  and  Wilson 
haWng  a  perfect  knowledge  of  these  facts  be- 
fore and  at  the  time  he  made  his  entry,  was 
and  L"*.  (if  he  could  acquire  title  at  all,)  in  the 
character  of  a  second  purchaser  with  notice  of 
a  prior  Kale  of  the  same  laud,  and  therefore  was 
a  fraudulent  purchaser. 

4th.  The  plaintiff  in  error  is  not,  under  the 
provisions  of  the  law,  entitled  to  a  caveat  in  this 
case,  l)ecause  the  better  right,  which  the  law 
meant  to  protect,  was  a  right  existing  before  or 
at  the  time  the  survey  to  be  caveated  was  made. 

Ist.  The  entry  of  8,800  acres  is  sufficiently 
<«rtain,  by  its  reference  to  the  entrj'  of  8,400 
acres.  The  surveys  of  both  entries  are  upon 
the  indentical  tracts  originally  intended  to  be 
located.  The  first  description  of  them  in  April, 
1780,  was  inaccurate  on  accoimt  of  the  mistake 
in  the  names  of  places.  The  particular  forks 
and  brunches  had  at  that  time  scarcely  acquired 
any  names  at  all.  The  facts  stated  in  this  case 
do  not  admit  that  the  names  of  the  places  were 
known  before  the  beginning  of  the  year  1780, 
which  is  the  very  time  when  the  entries  were 
made.  It  does  not  appear  that  the  place  now 
railed  the  mouth  of  west  fork  was  known  bv 
that  name  before  Mason  made  his  entries,  ft 
may  be  a  name  since  acquired,  or  given  by  the 
suiVeyor  or  his  deputies,  who  are  the  persons 
that  generally  give  names  to  places  in  new 
<t>untries.  So  soon  as  the  fall  of  the  same  year 
Mason  found  that  the  description  was  not  suf- 
ficiently accurate,  and  made  an  explanatory 
entry  declaring  what  place  he  meant  by  the 
mouth  of  the  west  fork,  and  stating  it  to  be  the 
forks  of  Panther  creek  where  it  mouths  into 
Green  river.  A  mistake  of  that  kind  was  by 
no  means  improbable,  in  the  then  wild  and  un- 
inhabited state  of  the  country  on  and  about 
Oreen  river,  when  it  was  dangerous,  on  account 
of  the  Indians,  to  attempt  to  set  a  compass. 
That  such  mistakes  were  general  is  evident  from 
the  namfis  of  places  whidi  were  given.  Thus 
the  west  fork  is  in  fact  a  northeast  fork; 
74*]  *what  is  called  the  east  side  of  Panther 
creek  is  truly  the  southwest  side.  The  entry 
of  April  was,  in  substance,  the  location  of  the 
tract  surveyed;  and  the  memorandiim  of 
Mason  in  October,  was  only  fixing  with  more 
accuracy  what  was  before  in  some  degree  vague. 
If  this  was  the  fact,  then  the  entry  of  October 
was  not  a  relocation  of  the  warrant;  it  was 
never  removed,  but  was  always  fixed  to  one 
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and  the  same  spot  of  earth.  If,  then,  the  entry 
of  October  is  nothing  more  than  it  purports  to 
be,  viz. ,  an  explanation  of  the  name  of  a  place 
which  was  before  uncertain,  this  same  act  of 
explanation  which  rendered  certain  the  location 
of  warrant  No.  1,  must  of  necessity  also  render 
certain  the  location  of  No.  2,  which  depends, 
for  its  beginning,  upon  the  location  of  No.  1. 
Id  csrtnm  est  quod  certum  reddi  potest.  The 
two  locations  are  dependent  upon,  and  connect- 
ed with,  each  other;  and  the  explanation  of  the 
first  must  also  explain  the  second.  It  is  evident 
that  it  was  Mason's  intention  that  the  two  tracts 
should  lie  alongside  of  each  other,  and  the 
rendering  certain  the  first,  upon  which  the 
second  was  dependent,  could  never  be  con- 
sidered as  withdrawing  the  one  from  the  other, 
and  placing  them  man^r  miles  asunder.  If  it 
was  Mason's  intention  in  October  to  make  a 
new  location,  why  did  he  not  avow  it?  No 
person  had  applied  to  appropriate  the  land  he 
wanted.  No  one  had  interfered,  or  was  about  in- 
terfering, to  take  up  that  tract.  There  was  noth- 
ing to  prevent  him  from  expressly  withdrawing 
the  entry  of  April,  and  making'  an  entire  new 
location.  But  his  object  was  not  to  remove  the 
location  which  he  had  actually  made,  but  only 
mora  fully  to  explain  the  ideas  which  he  had 
at  first  intended  to  express,  but  which,  on  ac- 
count of  the  inacurate  knowledge  of  the  names 
of  places,  and  of  the  real  geography  of  the 
country,  he  had  failed  to  do.  Taking,  then, 
the  entry  of  October  as  an  explanation  only,  it 
applies  as  well  to  fix  the  true  location  of  war- 
rant No.  2  as  of  No.  1 ;  and  the  survey  of  No. 
2  is  as  correspondent  to  its  entry  as  that  of  No. 
1  is  to  its  entry. 

Nothing  can  more  clearly  prove  Mason's  in- 
tention to  be  to  explain,  and  not  to  remove  his 
entries  of  April,  1780,  than  his  omitting  to  say 
any  thing  respecting  his  fonner  entry  of  8,300 
acres,  at  the  time  he  was  explaining  the  entry 
of  8,400.  Because,  having  no  idea  that  his 
act  ♦would  be  construed  to  be  any  thing  r*75 
more  than  an  explanation,  it  must  apply  as 
well  to  the  former  as  to  the  latter.  But  if  his 
intention  had  been  to  remove  the  location  of 
warrant  No.  1,  he  would  either  have  expressly 
removed  No.  2,  at  the  same  time,  or  else  would 
not  have  ordered  the  survey  of  No.  2  to  be 
made  contiguous  to  that  of  No.  1.  He  might 
as  easily  have  explained  No.  2  as  No.  1. 

Words  are  but  the  representatives,  and  not 
always  the  true  representatives,  of  ideas.  They 
do  not  always  express,  nor  are  they  the  uncon- 
trollable evidence  of  the  ideas  of  the  person 
using  them.  They  may  be  explained  by  the 
tone  of  the  voice,  oy  the  emphasis,  by  the  ges- 
tures, or  by  the  actions,  of  the  i)er8on  speaking. 
To  determine  at  a  subsequent  period  of  time, 
the  nature  of  the  act  from  the  words  used,  and 
not  to  suffer  the  words  to  be  explained  by  other 
proof  of  the  nature  of  the  act,  is  not. a  fair 
mode  of  seeking  for  truth. 

The  question  is,  what  particular  spot  did 
Mason  mean  to  locate  by  his  entry  of  April? 
He  has  himself  answereS  the  question  by  his 
explanation  in  October.  The  only  doubt  can 
be  whether  he  spoke  the  truth,  lie  certainly 
had  no  motive  for  deception.  There  were, 
then,  no  contending  claims.  No  other  person 
had  attempted  to  locate  the  land  which  he 
wished  to  appropriate.     He  had  no  reason  to 
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wish  to  preserve  the  priority  of  his  entries,  be- 
cause the  book  of  entries  was  open  before  him, 
and  he  could  see  that  no  person  had  entered  for 
the  same  land ;  a  new  entry,  therefore,  in  Oc- 
tober, would  have  been  as  good  as  his  old  entry 
in  April. 

The  act  of  assembly  says  that  the  warrant 
"shall  be  good  and  valid  until  executed  by 
actual  survey."  Thesiu*vey,  then,  and  not  the 
entry,  is  the  execution  of  the  warrant.  The 
warrant  merges  in  the  survey.  This  shows  that 
the  legislature  attached  greater  importance  to 
the  survey  than  to  the  entry. 

If,  then,  the  land  surveyed  is  the  same  land 
which  Mason  fixed  his  eye  upon,  but  inaccu- 
rately descrilied  in  April,  then  the  survey  was 
correctly  made,  and  pursuant  to  the  actual 
location. 

7B*]  *2d.  But  admitting,  for  the  sake  of  ar- 
gument, that  the  survey  did  not  correspond  with 
the  entry,  yet  Mason  having  paid  the  money  for 
the  land,  and  surveyed  it,  he  was,  as  to  the 
commonwealth,  a  bona  fide  purchaser  for  a  valu- 
able consideration,  and  entitled  to  a  grant  of 
the  land.  The  commonwealth  could  not  refuse, 
because  the  want  of  an  entry  was  no  injury  to 
her.  Mason  had  his  choice  among  all  the  waste 
and  unappropriated  land  in  the  state.  It  was 
of  no  importance  to  the  commonwealth,  whether 
he  took  this  tract  or  another.  The  common- 
wealth sold  all  her  land  at  the  same  price.  The 
land  was  waste  and  unappropriated,  and  the 
warrant  being  executed  by  actual  survey  was 
spent  and  gone,  fundus  ojjicio.  The  common- 
wealth had  no  means  to  prevent  the  emanation 
of  a  grant.  As  between  the  commonwealth, 
therefore,  and  Mason,  this  was  a  contract,  for 
that  specific  tract  of  land.  It  was  ajs  if  the  war- 
rant had  been  special  for  that  particular  land. 
The  warrant  Imving  been  originally  general, 
became  special,  as  against  the  commonwealth, 
by  the  survey.  The  land  ceased  to  be  waste 
and  unappropriated,  as  to  the  commonwealth ; 
who  was  bound  by  the  survey,  and  could  not 
sell  it  to  another. 

3d.  This  being  the  case,  and  Wilson  having 
a  full  knowledge  of  all  these  facts  before  he 
made  his  entry,  became  a  mala  Jide  purchaser. 
This  is  one  of  the  grounds  upon  which  Judge 
Innes  decided  the  case.  (Ilere  the  opinion  of 
Judge  Innes  was  read,  with  the  authorities 
there  cited.)  As  a  second  purchaser  with  notice, 
he  could  take  only  the  right  which  the  common- 
wealth had  subject  to  the  contract  with  Mason. 

The  preamble  of  a  statute  is  said  to  be  a  key 
to  unlock  its  meaning.  It  appears  by  the  pre- 
amble of  the  act  of  1779,  to  have  been  the 
object  of  the  legislature,  1st.  To  encourage 
migration,  and  to  promote  population;  2d.  To 
increase  the  revenue. 

To  induce  persons  to  become  purcha^^ers  it 
became  necessary  to  secure  their  titles,  and  for 
this  purpose,  as  the  situation  of  the  country 
would  not  permit  them  in  all  cases  to  make 
actual  surveys,  an  entry,  or  location  of  the  land 
entered  in  the  surveyor's  books,  was  to  be  con- 
siderered  as  equivalent  to  a  survey,  for  the  pur- 
77*]  pose  of  appropriating  *the  land  and  se- 
curing a  title.  A  survey,  returned  and  record- 
ed, is,  in  itself,  a  more  unequivocal  act  of  ap- 
propriation than  an  entry,  and  the  law  has 
made  it  the  only  means  of  executing  the  war- 
nmt.     No  time  is  fixed  by  law  for  the  making 
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the  survey,  because  in  many  parts  of  the  state 
it  was  at  that  time  impossible  to  make  it,  on 
account  of  Indians,  and  no  time  could  be  ascer- 
tained with  any  degree  of  precision  when  it 
would  become  possible  For  the  security  of 
subsequent  piutihasers,  it  also  bec^ame  necessarv 
that  some  means  of  notice  should  be  prescribed, 
that  they  might  avoid  an  interference  witli. 
prior  rights.  Hence  it  was  enacted  that  the 
locations  of  warrants  should  be  entered  in  a 
book,  and  should  be  so  special  that  others  might 
be  enabled,  with  certainty,  to  locate  other  war- 
rants on  the  adjacent  residuum.  The  object  of 
the  commonwealth  in  requiring  entries,  watt 
not  to  secure  her  own  immediate  interests,  but 
that  of  purchasers,  by  giving  them  notice:  and 
if  the  subsequent  purchaser  acquires  such  notice, 
it  is  of  no  importance  whether  it  be  by  an  entry 
which  was  liable  to  be  changed,  or  by  an  actual 
survey  recorded,  which  was  a  complete  execu- 
tion of  the  warrant,  and  could  not  be  altered. 
Indeed,  the  latter  seems  to  be  the  more  com- 
plete and  effectual  notice,  and  to  answer  the 
intention  of  the  legislature  better  than  notice  by 
an  entry  only. 

The  other  object  of  the  legislature  was  to 
raise  money.  If,  then,  complete  notice  of  the 
location  was  given  to  the  sul)sequent  purchaser, 
and  the  money  paid  to  the  commonwealth,  the 
two  objects  of  the  legislature  were  fully  an- 
swered, and  neither  the  commonwealth,  nor 
that  subsequent  purchaser,  had  any  right  to 
complain.  No  injury  was  done  to  either.  The 
person  who,  with  full  notice  of  these  facts,  in- 
sists upon  becoming  a  second  purchaser,  becomes 
such  in  his  own  wrong,  and  if  a  loss  must  fall 
upon  either,  it  must  light  upon  him  who  thus 
voluntarily  put  himself  in  danger.  Where  the 
object  of  a  statutory  provision  is  only  to  give 
notice,  if  notice  is  had  by  other  means,  it  ha< 
the  same  effect  as  if  given  in  the  mode  required 
by  the  statute.  Such  have  been  the  uniform 
decisions  in  England  on  the  statutes  of  enrol- 
ment, and  so  well  established  is  the  doctrine 
that  it  cannot  be  necessary  to  cite  authorities  to 
support  it.  Although  where  a  new  right  is  gi- 
ven by  statute,  a  strict  compliance  with  the 
•provisions  of  the  statute  is  necessary,  [*7H 
yet  it  is  not  necessary  for  every  purpose. 
BJackweU  t.  Harper,  2  Atk.  9j^,  9S,  Mrs.  Black- 
well  having  designed  and  engraved  certain 
drawings  of  plants,  but  omitted  to  engrave  on 
the  plate  the  day  of  their  first  publication,  as 
required  by  the  statute.  Lord  Chancellor  Hard- 
wicke  decreed  a  perpetual  injunction  against 
Harper,  notwithstanding  that  omission;  but  did 
not  decree  an  account  of  the  profits. 

It  will  not  be  forgotten  that  Handley,  a 
deputy  surveyor  of  the  county,  was  the  partner 
of  Wilson  in  this  business,  and  was  the  person 
who  actually  made  the  entry,  and  that  he 
fraudulently  took  advantage  of  the  knowledge 
of  Mason's  surveys,  which  he  acquired  by 
means  of  his  official  situation,  contrary  to  Uie 
express  pm visions  and  spirit  of  the  act  of 
assembly  of  1779,  which  enacts,  that  "for  pre- 
venting hasty  and  surreptitious  grants,  and 
avoiding  controversies  and  expensive  lawsuits, 
no  surveyor  shall  at  any  time  within  twelve 
months  after  the  survey  made,  issue  or  deliver 
any  certificate,  copy  or  plat  of  laud  by  him 
surveyed,  except  only  to  the  person  for  whom 
the  same  was  surveyed."    This  clause  of  the 
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act  was  made  for  the  very  purpose  of  prevent- 
ing others  from  taking  that  advantage  of  sur- 
veys which  the  deputy  surveyor  himself  has 
here  taken ;  the  law  not  contemplating  the  case 
of  a  surveyor  so  regardless  of  his  duty  and  of 
his  oath  as  to  be  guilty  of  an  act  hke  this.  A 
title  thus  found^  in  fraud  can  never  be  sup- 
sported.  Upon  a  caveat,  the  court  is  t6  exercise 
a  chancery  jurisdiction.  The  act  says,  "the 
(*ourt  shall  proceed  to  determine  the  right  of 
tlie  cause  in  a  summary  way."  This  they  can- 
not do  without  chancery  powers.  The  court 
in  Kentucky  has  so  construed  the  act.  MS. 
Reparta,  p,  60,  Isaaes  v.  Willis;  and  also  in  p. 

If  Wifeon.  b^  pursuing  the  strict  letter  of  the 
law,  has  acquired  any  thing  like  a  legal  ri^ht, 
the  court,  as  a  court  of  chancery,  will  consider 
those  circimLstances  of  fraud  which  go  to  in- 
\'alidate  his  right  in  equity. 

4.  Wilson  is  not,  under  the  provisions  of  the 
law,  entitled  to  a  caveat  in  this  case. 

The  proceeding  by  caveat  is  in  derogation  of 
the  common  law,  and  therefore  the  act  which 
79*1  authorizes  it  is  to  *be  construed  strictly. 
The  act  mentions  only  four  cases  in  which  a 
caveat  may  be  enterea.  Ist.  If  the  plat  and  cer- 
tificate of  survey  be  not  returned  into  the  land 
office  within  twelve  months  after  the  survey 
made,  it  shall  be  lawful  for  any  other  person  to 
enter  a  caveat;  2d.  If  the  breadth  of  the  plat  be 
not  one- third  of  its  length;  Sd.  If  any  person 
s^hall  obtain  a  survey  of  lands  to  which  another 
halh,  bylaw,  a  better  right;  4th.  When  upon 
a  caveat  judgment  shall  be  given  for  the  de- 
fendant, and  he  shall  not  lod^e  a  copy  of  that 
judgment  in  the  land  office  within  three  months 
thereafter.  In  the  1st,  2d  and  4th  cases  the 
caveat  is  allowed  for  the  purpose  of  protecting 
the  ri^ts  of  the  commonwealth ;  they  do  not 
apply  to  the  present  question.  In  the  dd  case 
the  caveat  is  given  as  a  remedy  to  him  who  hath 
by  law  a  better  right,  and  it  is  upon  this  ground 
that  Wilson  claims  the  process. 

If  we  examine  the  words  of  the  law  accord- 
ing to  their  grammatical  construction,  or  com- 
pare them  with  the  spirit  and  object  of  the  law, 
wp  shall  find  that  the  better  right  which  can 
support  a  caveat,  must  be  a  ri^t  existing  at 
the  time  of  the  survey  obtained,  and  not  a 
riijht  arising  afterwards.  The  words  of  the  act 
are.  *'if  any  person  shall  obtain  a  survey  of 
lands  to  which  another  hath  by  law  a  better 
ri^rht."  The  word  hath  is  in  the  present  tense, 
and  must  apply  either  to  the  time  of  passing  the 
law.  or  to  the  time  of  committing  the  injury 
which  is  the  cause  of  the  caveat.  It  could  not 
apply  to  the  time  of  passing  the  act,  liecause  at 
I  bat  time  there  existed  no  nghts  to  those  waste 
and  unappropriated  lands  which  were  the  sub- 
ject of  that  act.  The  better  right,  then,  was  a 
right  to  be  derived  under  that  law.  The  in- 
jury to  be  remedied  by  the  caveat  was  the  in- 
jury done  bv  a  survey  of  lands  to  which  an- 
other should  have  a  better  right.  But  a  survey 
of  lands,  to  which  no  other  person  had  a  right, 
<iinnot  be  an  injury  to  any  one,  and  can  be  no 
trround  for  a  caveat.  As  to  Wilson's  being  in 
the  situation  of  one  eerianif  df  diim7u>  entando, 
the  aawrtion  cannot  possibly  be  deemed  correct. 
If  he  Is  in  danger  of  loss,  he  has  knowingly  put 
himself  in  danger;  he  has  sought  the  position 
he  is  in,  with  a  full  foreknowledge  of  all  its 
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evils.  He  was  under  no  necessity  of  interfer- 
ing with  Mason's  claims.  Ills  warrant  was  gen- 
eral. The  wilderness  was  before  him,  and  he 
knew  where  Mason  had  surveyed  his  land. 
*The  same  Lord  Kaim,  who  says,  **no  [*80 
man  is  conscious  of  wrong  when  he  takes  ad- 
vantage of  an  error  committed  by  another,  to 
save  himself  from  loss,"  says  also  in  the  same 
breath,  "  but  in  lucro  MpUindo,  the  moral  sense 
teaches  a  different  lesson.  Every  one  is  con- 
scious of  wnmg  when  an  error  is  laid  hold  of  to 
make  gain  by  it.  The  consciousness  of  injus- 
tice, when  such  advantage  is  taken,  is  indeed 
inferior  in  degree,  but  the  same  in  kind,  with 
the  injustice  of  robbing  an  innocent  person  of 
his  goods  or  his  reputation."  Here  Wilson  evi- 
dently had  an  intention  of  making  gain  by  the 
error  of  Mason ;  and  if  by  that  means  he  has 
put  his  purchase  money  at  risk,  it  is  not  for  a 
court  of  law  or  of  equity  to  be  anxioiis  to  assist 
him.  Wilson,  finding  that  Mason  had  an  ad- 
vantage by  the  pnority  of  his  location,  con 
trived  (by  the  a&sistance  of  Handlev,  his  fraud- 
ulent coadjutor)  a  plan  by  which  he  hoped  to- 
reap  the  fruits  of  Mason's  industry ;  and  now  he 
would  fain  make  the  court  believe  he  was  an 
innocent  purchaser,  striving  to  avoid  a  loss,  the 
danger  of  which  he  had  incurred  by  pure  mis- 
adventure. 

Upon  the  whole,  then.  Mason  having  ob- 
tained a  right  to  this  tract  of  land  against  the 
commonwealth,  and  Wilson  having  notice  of 
that  right  before  he  purchased,  has  no  claim  at 
all ;  but  if  he  had,  his  remedy  is  not  by  caveat. 

Jones,  on  the  same  side. 

This  cause  naturally  divides  itself  into  two 
questions. 

1st.  Whetlier  Mason  has  acquired  a  right  to 
the  patent. 

2q.  If  Mason  has  not,  whether  Wilson  has; 
for  if  neither  has  a  right,  Wilson  can  recover 
nothing. 

The  entry  of  Mason  in  April,  1780,  is  sup- 
posed to  be  so  absolutely  binding  upon  him, 
that  he  could  not  alter  it  without  withdrawing 
it  entirely,  notwithstanding  that  he  subsequently 
said  he  was  mistaken  in  supposing  the  land  to 
lie  above  the  west  fork,  when  in  fact  it  was 
below.  A  man  may  go  upon  the  land  and  fix 
in  his  mind  a  certain  tract,  but  when  he  goes  to 
the  surveyor's  ofiice  he  may  mistake  its  situa- 
tion, and  say  it  is  on  the  east  when  it  lies  on  the 
west,  or  the  north  when  it  lies  on  the  south ; 
but  *when  he  discovers  his  mistake,  an  [*8 1 
explanation  is  no  evidence  that  his  choice  has 
been  altered.  Here  is  no  proof  of  an  intention 
to  withdraw  his  first  entry ;  or  to  appropriate  a 
different  tract  of  land  from  that  w^hich  he  first 
intended.  The  only  evidence  which  can  be 
drawn  from  the  entry  of  October  is,  that  he  had 
been  mistaken  as  to  the  point  of  compass,  and 
as  to  the  name  of  a  particular  fork  of  Panther 
creek.  The  land  which  he  had  chosen  lies  above  a 
branch  of  Panther  creek  which  he  supposed  to 
be  called  the  west  fork,  but  which  is  not  now 
known  by  that  name.  Mason  was  one  of  the 
first,  if  not  the  very  first,  adventurer  in  the  lands 
on  Panther  creek.  There  is  no  evidence  that 
particular  branches  of  that  creek  had  names  giv- 
en them  before  he  made  his  entries  in  April.  He 
had  as  good  a  right  to  give  names  to  places  sa 
any  one  else. 

But  a  survey  itself  is  as  good  a  location  as  an 
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entry.  Indeed  it  is  better,  because  it  is  an  act- 
ual location  and  occupation  of  the  land.  The 
lines  are  not  merely  described  by  words  which 
are  uncertain,  but  are  marked  out  upon  the  land 
itself.  It  is  a  pedis  possemo,  an  actual  seisin. 
A  survey  differs  from  an  entry  as  a  diaCTam 
differs  from  a  problem;  or  a  proposition  from 
its  demonstration.  If  notice  is  the  object  of 
the  statute,  a  survey  recorded  is  better  than  an 
entry,  as  it  is  more  definite  and  certain.  If 
the  object  is  to  give  evidence  of  an  appropria- 
tion, it  is  better  than  an  entry  in  the  surveyor's 
book,  because  it  is  an  act  in  pdis,  an  actual  pos- 
session. The  one  is  but  the  command  to  locate, 
the  other  is  the  location  itself. 

In  this  case  entry  does  not  conflict  with  en- 
try, and  survey  with  survey ;  but  a  prior  survey 
and  occupation,  with  a  subsequent  entry. 

A  strong  difference  is  made  by  the  act  of  as- 
sembly between  a  survey  and  an  entrv.  The 
first  is  a  satisfaction  of  the  warrant;  ana  various 
clauses  of  different  acts  speak  of  a  survey  as  the 
execution  of  the  warrant.  But  the  entry  does 
not  affect  the  warrant,  which  is  declared  to  be 
**  always  good  and  valid  until  executed  by 
actual  survey."  The  entiy,  therefore,  is  but  an 
intermediate  process  by  which  the  partv  gains 
a  priority  of  right ;  it  is  intended  merely  as  a 
substitute  for  a  survey,  until  "an  actual  survey" 
S2*]  can  be  *made.  If,  therefore,  there  had 
been  no  entry  at  all,  yet  Mason's  right  is  equally 
^ood  as  if  his  entry  had  been  free  from  ques- 
tion. He  has  done  the  principal  act  itself,  for 
which  an  entry  is  only  a  temporary  substitute. 
Perhaps  he  ran  some  risk  before  his  survey  was 
obtained ;  but  when  a  survey  is  completed,  the 
w^arrant  and  the  entry  are  no  longer  of  any  ef- 
fect or  validity ;  they  merge  in  the  survey  as  the 
survey  does  in  the  patent. 

2d.  With  respect  to  the  plaintiff's  right,  it 
seems  clear  that  it  must  be  a  right  existing  at 
the  time  of  the  survey. 

If  we  were  disseisors,  as  it  is  contended,  then 
we  gained  a  defeasible  inheritance.  We  had 
possession,  and  whether  legal  or  not,  is  of  no 
consequence;  it  was  a  better  right  than  Wil- 
son's, and  good  against  all  the  world  but  the 
lawful  owner. 

The  acquisition  of  a  legal  title  takes  away 
the  remedy  by  caveat.  The  warrant,  entry  and 
survey,  constitute  only  an  incipient  equitable 
title,  to  be  completed  by  the  patent,  which  a 
ciiveat  is  the  proper  process  to  arrest.  This 
being  then  entirely  a  contest  about  equitable 
rights,  the  process  oy  caveat  must  be  an  equi- 
table remedy,  and  gives  the  court  an  equity 
jurisdiction. 

If  this  caveat  had  not  prevented,  there  is  no 
doubt  that  Mason,  having  obtained  and  re- 
turned his  survey  in  due  time,  would  have  had 
a  patent  as  a  matter  of  course. 

Suppose  the  commonwealth  had  attempted, 
like  any  other  vendor,  to  defeat  the  claim  of 
Mason,  would  not  a  court  of  chancery  have 
compelled  a  conveyance?  Every  thing  had 
been  done  by  Mason  which  the  commonwealth 
had  a  right  to  require;  as  against  her,  there- 
fore, there  must  have  been  a  decree.  If  so, 
then  this  court,  exercising  the  same  chancery 
powers  with  the  court  below,  will  give  the  same 
judgment  which  that  court  has  ri|^htf  ully  given, 
in  deciding  that  a  contract  existed  between 
Mason  and  the  commonwealth  which  a  court  of 
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chancery  would  have  carried  into  effect;  and 
that  Wilson,  having  a  full  knowledge  of  that 
existing  contract,  became  a  subsequent  pur- 
chaser; and,  therefore,  as  to  Mason,  he  was  a 
purchaser  niaia  fide,  and  can  never  defeat  the 
right  of  Mason. 
^Daveiss,  in  reply.  [*83 

Can  laiids  be  appropriated  in  more  ways  than^ 
one?  If  it  is  decided  that  the  mode  of  appro- 
priation is  unique,  then  there  can  be  no  tanta- 
mount act.  The  one  mode  pointed  out  by  the 
statute  must  be  pursued.  In  attempting  to 
come  at  the  true  construction  of  the  land  law 
of  1779,  it  is  highly  important  to  take  into  con- 
sideration the  act  which  immediately  precedes 
it,  for  the  settling  of  certain  then  existing  claims 
and  rights.  They  may  indeed  be  call^  twin 
acts,  l^ing  passed  on  the  same  day,  and  re- 
ferring to  each  other.  The  preamble  of  the 
first  act  recognizes  the  great  variety  of  claims, 
and  the  evils  resulting  from  various  modes  of 
gaininj^  a  title  to  lands;  to  remedy  which  it  de- 
clares It  to  be  necessary  "  that  some  certain 
rule  should  be  established,"  &c.  The  legisla- 
ture, after  settling  existing  claims,  go  on  to 
provide  a  mode  of  acquiring  titles  in  future, 
and  to  fix  certain  rules  which  should  be  ob- 
served by  all  future  purchasers  of  public  lands. 
The  great  evil  intended  to  be  remedied,  was 
the  existence  of  multifarious  modes  of  acquiring 
titles.  To  give  the  act  its  proper  remedial 
effect,  it  must  be  construed  strictly ;  otherwise 
the  evil  would  continue  to  be  as  great  as  ever. 
For  if  you  once  decide  that  titles  may  be  ac- 
quired in  any  other  mode  than  that  pointed 
out  by  the  statute,  you  open  again  that  door  to 
perplexity  and  ambiguity  whicn  the  legislature 
intended  to  close  forever. 

It  may  not  be  improper  here  to  remark,  that 
no  objection  has  been  raised  to  the  intrinsic 
merits  of  Wilson's  claim.  All  the  objections 
arise  from  its  relation  to  Mason's.  Wilson, 
therefore,  has  an  intrinsic  legal  claim,  which 
nothing  can  defeat  but  a  prior  appropriation  of 
the  land.  This  brings  us  again  to  the  ^reat 
questions,  what  is  a  legal  act  of  appropriation? 
and  what  lands  can  bs  called  waste  and  unap- 
propriated? 

To  ascertain  the  meaning  of  these  expressions 
it  is  not  necessary  to  consult  a  glossary.  The 
manner  in  which  the  legislature  lias  used  them 
on  various  occasions  will  leave  no  doubt  upon 
the  subject.  Sometimes  they  call  land  waste 
and  unappropriated  after  it  has  been  settled, 
and  sometimes  even  after  it  has  been  cleared 
and  cultivated:  and  lands  once  legally  appro- 
priated by  legal  entry,  may  *again  be-  [*84 
come  waste  and  unappropriated  by  the  pur- 
chaser's not  following  exactly  the  provisions  of 
the  law.  Hence,  it  is  apparent  that  whea  the 
le^slature  use  the  terms  waste  and  imappro- 
pnated  land,  they  mean  lands  not  appropriated 
in  the  manner  prescribed  by  law. 

We  are  then  to  inquire  whether,  at  the  time 
of  Wilson's  entiT,  the  land  was  such  waste  and 
unappropriated  land,  as,  by  the  act  of  assembly, 
Wilson  had  a  right  to  appropriate. 

We  contend  that  an  entir  is  essential,  and 
that  Mason  never  entered  for  the  land  in  dis- 
pute. The  entry  called  for  by  the  survey  is  the 
entry  of  April,  1780.  That  is  clearly  an  entry 
for  other  land.  It  is  a  certain  and  a  special 
entry.     Its  beginning  is  certain,  and  is  above 
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the  west  fork.  The  survey  is  some  miles  below 
tht-  west  fork.  But  we  are  told  the  name  of 
west  fork  is  uncertain.  That  the  fork  so  called 
is  not  a  west  fork,  but  a  northeast  fork.  But  a 
niuue  is  different  from  a  desc^ption.  The 
name  is  arbitrary,  and  as  long  as  a  thing  is 
Known  by  a  particular  name,  it  is  of  ^no  im- 
]M>nance  what  that  name  is. 

But  ignorance  of  tKe  country,  and  the  dan- 
jri^r  of  acquiring  accurate  knowledge  of  it,  are 
alleged  both  as  a  proof  of,  and  an  apology  for, 
the  vagueness  of  the  entry.  If  evidence  and 
excuses  of  this  kind  are  to  be  allowed,  they 
will  totally  defeat  the  provisions  of  the  law.  It 
will  let  in  those  loose  and  vamie  claims  which 
it  was  the  object  of  the  legislatiu'c  to  prevent. 
It  is  begging  the  question  to  argue  that  Mason 
was  under  a  mistake  because  he  chose  to  alter 
his  entry;  and  that  what  was  originally  in  itself 
certain,  was  uncertain,  because  Mason  by  a 
subsequent  act  chose  so  to  consider  it.  But 
there  was  a  reason  why  Mason  should  wish  to 
give  it  the  appearance  of  a  mistake  rather  than 
of  a  removal  of  his  entry.  If  he  had  expressly 
withdrawn  his  former  entry,  he  woula  have 
lost  his  priority;  and  to  save  himself  the  trouble 
of  examining  all  the  intermediate  entries,  as 
well  as  the  risk  of  omitting  any  of  them,  he 
chose  to  hold  up  the  idea  oi  correcting  a  mis- 
take. 

The  entry  of  April,  then,  being  sufficiently 
certain,  the  warrant  attached  itself  to  it,  and 
85*]  the  warrant  and  •entry  taken  together 
had  the  same  effect  as  a  special  warrant  de- 
scribing that  identical  tract  of  land.  If  Mason 
had  bought,  or  could  buy,  a  special  warrant 
stating  descriptively  the  land,  he  could  have  no 
other  land  than  that  described  in  his  warrant. 
When  he  boiight  his  general  warrant  he  had 
the  power  of  nxing  its  location  at  his  election ; 
havinj^  made  his  election,  the  power  is  ex- 
pended, and  the  location  fixed.' 

But  it  is  contended,  that  if  the  entry  for 
8,400  acres  was  removed,  the  entry  for  8,800 
was  removed  also;  that  the  one  is  dependent 
on  the  other.  This  we  deny.  How  is  it  de- 
pendent? Cannot  one  exist  without  the  other? 
Or  1*4  it  because  both  were  made  by  one  person? 
Suppose  the  entry  of  warrant  No.  2,  had  begun 
at  a  mile  distance  due  north  from  the  upper 
comer  of  entry  No.  1.  Would  the  removal  of 
No.  1  be  a  removal  of  No.  2. 

The  description  o{  the  beginning  of  No.  2, 
was  only  a  description  of  a  certam  place,  as 
was  that  also  of  No.  1,  and  his  removal  of  the 
!(xration  of  warrant  No.  1,  did  not  alter  that 
place.  Suppose  you  make  an  entry,  the  begin- 
Ding  of  which  is  a  certain  natural  ooundary.  I 
make  an  entry  beginning  at  the  north  corner  of 
yours.  You  afterwards  remove  your  entry. 
Does  mine  follow  yours,  whether  I  will  or  not? 
Again,  it  is  said  that  No.  2  could  not  be  sur- 
veyed without  surveying  No.  1.  But  this  can 
make  no  difference;  it  might  make  some  addi- 
tional trouble,  but  creates  no  impossibility. 
The  lines  of  No.  1  may  be  run  so  as  to  ascertam 
the  beginning  of  No.  2. 

L— WASHiNOTOif,  J.  Do  you  deny  the  riffbt  of 
remoTlDg  an  entry? 

Dat€in.  If  ft  were  res  iniegraj  I  should.  But 
the  whole  landed  property  of  Kentucky  would  be 
shaken  by  such  a  Judgment.  I  admit,  therefore, 
that  an  entry  may  be  removed ;  but  Mason,  as  we 
oonteod,  has  not  removed  his  entry  of  8,800  acres. 
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It  is  said  that  a  survey  is  as  good  an  act  of 
appropriation  as  an  entry,  and  equally  answers 
all  the  objects  of  the  statute.  This  might  be  a 
good* argument,  if  the  court  could  make  laws; 
but  the  law  does  not  so  consider  it.  It  limits  no 
time  in  which  the  survey  shall  be  made.  The 
survey,  therefore,  cannot  be  considered  as  the 
act  of  appropriation.  By  the  old  land  law,  in- 
deed, a  sur\'ey  *was  the  substantial  r*8B 
appropriating  act;  but  the  last  clause  of  the 
land  law,  p.  98,  has  altered  it  in  this  respect. 

It  is  contended  also,  that  a  survey  is  better 
notice  than  an  entry. 

When  a  law  only  modifies  certain  existing 
rights,  it  is  to  be  considered  according  to  the 
rifles  of  equity ;  but  when  a  man  claims  under 
a  law  giving  a  right  which  did  not  exist  before, 
he  must  bring  his  case  strictly  within  the  law. 
4  Bac.  Ah'.  666.  IS  Mod.  SJfi.  Birch  v.  Bel- 
lamy.     Viner.  tit.  Statute,  606,  607. 

Notice  was  not  the  only  object  of  the  law  in 
prescribing  an  entry.  Tne  greater  object  was 
to  avoid  confusion  m  the  sale  of  lands,  and  per- 
plexity in  the  titles,  which  would  have  a  bad 
effect  upon  the  sale,  and  to  establish  a  uniform 
mode  of  appropriating  lands  and  locating  war- 
rants. The  argument  that  a  survey  is  better 
notice  than  an  entry,  goes  to  prove  that  an  en- 
try is  unnecessary.  The  surveyor  is  the  agent 
of  the  commonwealth  with  limited  powers, 
which  must  be  strictly  pursued,  or  his  acts  are 
void.  He  is  by  law  directed  to  proceed  in  a 
particular  manner,  and  must  not  deviate.  A 
special  power  given  by  statute  must  be  strictly 
pursued.  1  Burr.  430,  Bex  «.  Loxdale.  The 
surveyor  must  pursue  the  entiy,  and  a  survey 
not  corresponding  with  the  entry  is  void.  The 
statute  has  made  an  entry  nec&>sary.  In  a 
statute  creating  a  new  law,  affirmative  words 
imply  a  negative.  Appropriation  means  a  legal 
appropriation.  The  book  of  surveys  could  not 
be  intended  to  give  notice,  because  it  is  by  law 
shut  up  for  twelve  months  from  every  eye  but 
that  of  the  surveyor  and  his  employer.  The 
survey  itself  could  not  be  notice,  because  at  any 
time  within  three  months  it  is  alterable  by  the . 
party,  or  by  the  surveyor,  and  until  the  end  of 
the  three  months  it  does  not  bind  even  the  party 
himself,  or  the  surveyor,  and  for  twelve  months 
afterwards  it  is  by  law  kept  secret. 

The  law  being  affirmative  that  you  shall  give 
one  kind  of  notice,  implies  the  negative  that  no 
other  notice  shall  be  sufficient.  The  survey  in 
itself  was  wrong,  illegal  and  void.  An  act  in 
itself  wrong  can  never  be  the  foundation  of 
ri^ht.  Ixind  Law,  p.  90,  and  Talbot  r.  Seeman, 
this  day  decided. 

*But  in  the  whole  course  of  deci.«<ions  in  P87 
Kentucky  a  survey  has  never  been  considered 
as  giving  a  right.  The  adjudications  for  eight- 
een years  do  not  show  the  date  of  a  survey  to  be 
material  as  to  notice,  nor  has  it  ever  been  so 
considered.  There  has  never  been  a  title  sup- 
ported upon  a  survey  without  an  entrj'  since 
the  year  1779.  To  overthrow  this  course  of 
decisions  would  shake  the  titles  of  half  the  land 
in  Kentucky.  Arguments  drawn  from  the 
inconvenience  of  unsettling  titles  to  real  estate 
have  always  been  respected.  If  it  is  an  error, 
yet  where  "  it  is  established,  and  has  taken  root, 
upon  which  any  rule  of  property  depends,  it 
ought  to  be  adhered  to  by  the  judges,  till  the 
legislature  think  proper  to  alter  it,  lest  the  new 
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determination  should  have  a  retrospect,  and 
shake  many  questions  already  settled."  1  Bl. 
Rej).  S64,  RoUnmn  v.  Bland.  2  Bl.  Bep.  696, 
Rice  T.  Sfiute.  1  P.  Wms.  S;^3,  Regiiui  v.  Bal- 
Uvos  and  Bnrgenses  de  Bewdley.  In  1  P.  Wmtt. 
399,  Ooodright  T.  Wright,  the  court  said,  ''that 
the  altering  settled  ruleH  concerning  property  is 
the  most  dangerous  way  of  removing  land 
marks. "  The  same  doctrine  is  held  in  2  P.  Wms. 
2,  Dawes  r.  Ferres ;  and  in  Wagstaff  r.  Wojg- 
iftaff,  2  P.  WvM.  259. 

The  survey  could  be  no  notice  to  Wilson  be- 
cause it  was  alterable;  he  knew  it  ought  to  be 
altered,  and  he  might  well  suppose  it  would  be 
altered.  The  book  of  surveys  is  no  record,  and 
is  not  of  more  authority  than  the  book  of  en- 
tries, which  is  the  only  book  to  be  resorted  to, 
•    to  know  what  lands  have  been  appropriated. 

But  if  the  survey  was  notice,  it  was  notice 
only  of  an  illegal  act.  Notice  cannot  make  that 
lawful  which  was  unlawful  in  itself,  nor  that 
unlawful  which  was  in  itself  lawful.  4  Term 
Rep.  639,  Farr  t.  Newman. 

The  court  took  time  till  this  term  to  consider, 
and  now  the  Chief  Justice  delivered  the  follow- 
ing opinion : 

Opinion  of  the  Court: 

This  is  a  writ  of  error  to  a  judgment  of  the 
Court  of  the  United  States  for  the  district  of 
Kentucky,  rendered  on  a  caveat,  and  is  gov- 
erned by' the  land  laws  of  Virginia. 
88*]  *In  the  vear  1779.  the  legislature  of 
that  commonwealth  opened  a  land  office,  and 
offered  for  sale,  with  some  reservations,  so  much 
of  that  tract  of  country  lying  within  its  bound- 
aries southeast  of  the  river  Ohio  as  was  then 
unappropriated;  a  part  of  which  now  consti- 
tutes the  state  of  Kentucky. 

Every  person  who  would  pay  at  the  rate  of 
forty  pounds  for  one  hundrea  acres,  into  the 
treasury  of  the  state,  became  entitled  to  such 
quantity  of  waste  and  unappropriated  land  as 
was,  at  that  rate,  equivalent  to  the  money  paid, 
for  which  a  certificate  was  given  to  the  register 
of  the  land  office,  whose  duty  it  was,  on  receipt 
*  thereof,  to  issue  a  warrant  for  the  quantity  of 
hmd  purchased,  authorizing  any  surveyor,  qual- 
ified according  to  law,  to  lay  off  and  survey 
the  same.  A  warrant  might  also  be  issued  on 
certain  other  rights. 

A  chief  surveyor  was  appointed  for  each 
county,  whose  duty  it  wsjb  to  nominate  a  sufficient 
number  of  deputies  for  the  business  of  his 
county,  and  the  law  proceeded  to  direct,  that 
"every  person  having  a  land  warrant  founded 
on  any  of  the  before-mentioned  rights,  and  be- 
ing desirous  of  locating  the  same  on  any  particu- 
lar waste  and  unappropriated  lands,  shall  lodge 
such  warrant  with  the  chief  surveyor  of  the 
county,  wherein  the  said  lands,  or  the  greater 
part  of  them,  lie,  who  shall  give  a  receipt  for 
the  same  if  required.  The  party  shall  direct 
the  location  thereof  so  specially  and  precisely  as 
that  others  may  be  enabled  with  certainty  ^to 
locate  other  warranlson  the  adjacent  residuum; 
which  location  shall  bear  date  on  the  day  on 
which  it  shall  be  made,  and  shall  be  entered 
by  the  surveyor  in  a  book  to  be  kept  for  that 
purpose,  in  which  there  shall  be  left  no  blank 
leaves  or  spaces  between  the  different  entries." 

George  Mason  was  one  of  the  earliest  pur- 
chasers under  this  law. 
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On  the  29th  of  April,  1780,  he  made  the  fol- 
lowing entries: 

*'  1780,  29th  April,  George  Mason  enters  8,400 
acres  of  land,  to  begin  on  Panther  creek  on  the 
east  side  *thereof,  opposite  to  a  beech  on  [*89' 
the  west  sidtf  about  four  miles  above  the  mouth 
of  the  west  fork,  and  to  run  up  and  down  the 
said  creek,  and  eastwardly  for  quantity." 

•'  1780,  April  29th.  George  Mason  enter88,3(K) 
acres,  to  begin  at  the  upper  comer  of  his  8,400 
ac^re  entry,  and  to  run  up  the  creek  on  the  east 
side  and  t)ack  for  quantity." 

Panther  creek  pursues  a  general  westwardly 
course  from  its  source  till  it  empties  into  Green 
river. 

The  creek  forks  something  more  than  twelve 
miles  and  one  quarter  of  a  mile  in  a  straight 
line  above  its  mouth ;  and  one  of  those  foi^s, 
the  direction  of  which  towards  its  source  in 
northwardly,  has,  from  the  beginning  of  the 
year  1780,  been  generally  termed  the  west  fork, 
and  the  other  has  been  termed  Panther  creek. 

On  the  27th  of  October,  1780.  Mr.  Mason 
made  the  following  entry  with  the  same  sur- 
veyor: 

"1780,  October  the  27th,  George  Mason  de- 
sires to  make  his  entry  of  8,400  acres,  more 
special  on  Panther  creek,  viz.,  to  begin  four 
miles  above  the  forks  of  Panther  creek  where 
it  mouths  into  Green  river  on  the  east  side,  run- 
ning up  and  back  for  quantity." 

In  the  months  of  September  and  October, 
1783,  these  two  entries  of  8,400  and  8,800  acres 
were  surveyed  by  James  Hord,  one  of  the 
deputy  surveyors  of  the  county  of  Jefferson, 
which  surveys,  as  was  the  custom,  were  made 
conformably  to  the  instructions  given  by  Mr. 
Mason's  agent. 

The  survey  of  the  entry  of  8,400  acres  is  sup- 
posed to  conform  to  the  explanation  or  amend- 
ment of  that  entry  made  in  October,  1780.  It 
begins  four  miles  above  the  mouth  of  Panther 
creek,  and  something  more  than  eight  miles  be- 
low its  forks. 

The  survey  of  the  8,300  acre  entry  adjoins 
the  survey  of  8,400  acres  on  the  upper  side: 
and  the  plat  was  shown  by  the  surveyor,  before 
he  would  return  it  to  the  then  agent  *of  [*00 
Mr.  Mason,  who,  after  its  supposed  vanance 
from  the  entry  was  suggested  to  him,  approved 
it,  and  directed  it  to  be  returned  to  the  office. 

These  surveys  were  returned  in  the  course  of 
the  fall,  1783. 

The  supposed  variance*  between  the  survey 
and  location  of  the  8,800  acres  yfs»  afterwards, 
about  the  12th  of  September,  1784,  pointed  out 
by  the  surveyor  to  a  subsequent  agent  of  Mr. 
Mason,  who  also  approved  of  the  manner  in 
which  the  surveys  were  made,  and  returned 
them  to  the  land  office. 

On  the  9th  of  April,  1783,  George  Wilson  en- 
ters with  the  surveyor  of  Jefferson  county 
40,926  acres  of  land  on  Panther  creek,  so  as  en- 
tirely to  include  George  Mason's  survey  of  8,300 
acres. 

This  entry,  though  in  the  name  of  Georcre 
Wilson,  was  made  by  John  Handley,  a  deputy 
surveyor  for  Jefferson  county,  for  his  own  ben- 
efit and  that  of  Christopher  Greenup,  jw  well  as 
for  the  benefit  of  George  Wilson,  and  at  the 
time  of  making  the  entry,  full  knowledge  of 
the  previous  survey  made  of  the  same  land  for 
George  Mason  had  been  obtained  by  the  said 
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ItaDdley,  who  had  seen  the  surveys  in  the  office, 
aad  hsui  communicated  this  information  to  his 
I  wo  partners  in  the  ent^5^ 

In  the  month  of  March,  1784,  George  Wilson 
entered,  in  the  supreme  court  of  the  district  of 
Kentucky,  a  caveat  to  prevent  a  grant  from  issu- 
ing on  George  Mason  s  survey  of  8,300  acres, 
iiecause  the  survey  was  made  contrary  to  loca- 
tion, and  because  the  entry  was  vague,  he 
rlaiming  the  same,  or  so  much  thereof  as  inter- 
feres with  his  entry  made  on  treasury  warrants 
ft>r  40,926  acres  on  the  9th  of  April.  1784. 

Pending  the  caveat,  George  M&son  departed 
this  life,  and  the  suit  was  revived  against  Rich- 
ard Mason,  devisee  of  the  said  George,  at  whose 
i>ctition  it  was  removed  into  the  court  of  the 
United  States,  held  for  the  district  of  Kentucky. 
9 1*]  *A  cross  caveat  was  entered  in  the  same 
court  on  the  part  of  Richard  Mason,  to  prevent 
the  issuing  a  patent  to  George  Wilson,  and 
these  causes  coming  on  to  be  heard,  it  was 
apeed  that  the  judgment  rendered  in  the  caveat 
nSaon  r.  Ma^on,  should  ])e  also  entered  in  the 
<-a>€  of  Ma«on  t.  WiUon. 

In  June  term,  1800,  the  opinion  of  the  court 
for  the  district  of  Kentucky  was  given,  that  the 
(ifffendant  Mason  had  the  better  right,  and  it 
was  ordered  that  the  caveat  entered  by  Wilson 
4iou1d  be  dismissed. 

T<»  this  judgment  the  plaintiff  Wilson  has  ob- 
tained a  writ  of  error,  and  the  principal  ques- 
tion now^  to  be  decided  by  this  court  is,  which 
of  the  p>arties  has  the  better  right. 

But  before  entering  on  the  question,  it  may 
l»e  necessary  to  notice  a  preliminary  point  made 
by  the  counsel  for  the  defendant  in  error.  He 
contends  that  in  a  caveat  the  decision  of  the 
district  court  is  final,  and  that  the  cause  cannot 
he  carried  before  a  superior  tribunal. 

To  maint^un  this  proposition  he  relies  on  an 
act  of  tlie  legislature  of  Virginia,  making  the 
jud£:ments  of  the  district  courts  of  the  state 
tinal  in  axses.  of  aiveat;  and  on  the  compact 
t>etween  Virginia  and  Kentucky,  which  stipu- 
liites  that  rights  ac*quired  under  the  common- 
w(^Uh  of  Virginia  shall  be  decided  according 
to  the  then  existing  laws. 

This  argument  would  not  appear  to  be  well 
founded  had  Virginia  and  Kentucky  even  been 
foreverj'  purpose  independent  nations;  because 
the  com^xact  must  be  considered  as  providing 
for  the  preservation  of  titles,  not  of  the  tribu- 
nals which  sliould  decide  on  thbse  titles.  But 
V  hen  their  situation  in  regard  to  the  United 
States  y  contemplated,  the  court  cannot  per- 
<t;ive  how  a  doubt  could  have  existed  respect- 
ing this  point.  The  constitution  of  the  United 
States,  to  which  the  parties  to  this  compact  had 
Tb&^nted,  gave  jurisdiction  to  the  federal  courts 
in  controversies  between  citizens  of  different 
•states.  The  same  constitution  vested  in  this 
<'^^urt  an  appellate  iurisdiction  in  all  cases 
where  original  jurisdiction  was  given  to  the 
92*]  Inferior  courts,  with  only  **  such  excep- 
tions, and  under  such  regulations,  as  the  con- 
;rre«8  shall  make."  Congress,  in  pursuance  to 
the  constitution,  has  passed  a  law  on  the  sub- 
ject, in  which  the  appellate  jurisdiction  of  this 
iiiiiTt  18  described  in  general  terms  so  as  to  com- 
prehend this  case,  nor  is  there  in  that  law  any 
excepitom  or  regulation  which  would  exclude 
the  case  of  a  caveat  from  its  general  provisions. 
If.  thetff  the  compact  between  Virginia  and 
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Kentucky  was  even  susceptible  of  the  construc- 
tion contended  for,  that  construction  could  only 
l>e  maintained  on  the  principle  that  the  legisla- 
tures of  any  two  states  might,  by  agreement  be- 
tween themselves,  annul  the  constitution  of  the 
the  United  States. 

The  jurisdiction  of  the  court  being  perfectly 
clear,  it  remains  to  inquire  which  of  the  parties 
has  the  better  right. 

I     The  title  of  >fason  being  eldest,  is  of  course 
;  the  best,  if  it  be  not  in  itself  defective. 

In  the  caveat  of  the  plaintiff  in  error  two  de- 
fects in  the  title  of  the  defendant  are  assigned. 

1st.  That  his  entry  is  vague. 

2d.  That  he  has  surveyed  contrary  to  his 
location. 

The  first  was  abandoned  in  argument,  and 
does  not  appear  to  the  court  to  have  been  main- 
tainable. 

The  second  shall  now  be  considered. 

To  support  the  allegation  that  the  survey  has 
been  made  contrary  to  the  location,  the  entry 
and  the  survey  are  produced. 

The  entry  calls  for  a  beginning  on  the  upper 
corner  of  George  Mason's  entry  of  8,400  acres. 
To  ascertain  this  spot  reference  must  be  had  to 
the  entry  called  for.  That  is  to  begin  on  Pan- 
ther creek,  on  the  east  side  thereof,  opposite  to 
a  beech  on  the  west  side,  about  four  miles  al>ove 
the  mouth  of  the  west  fork,  and  to  run  up  and 
down  the  said  creek  and  eastwardly  for  quan- 
tity. 

*The  branch  of  Panther  creek  which  [*93 
was  at  the  date  of  the  entry  generally  denom- 
inated the  west  fork,  is  something  more  than 
twelve  miles  and  one  quarter  of  a  mile  above 
its  mouth.  The  entry  of  8,400  acres  is  to  begin 
four  miles  above  the  west  fork,  and  the  land  in 
controversy  ought  to  be  placed  above  that  entry. 
Yet  it  is  surveyed  below  the  west  fork. 

To  obviate  this  difficulty,  the  counsel  for  the 
defendant  in  error  produces  and  relies  upon  the 
entrv  of  Octol)er  27th,  1780. 

That  entry  is  in  these  words: 

**  George  Mason  desires  to  make  his  entry  of 
8,400  acres  more  special  on  Panther  creek,  viz., 
to  begin  four  miles  above  the  forks  of  Panther 
creek,  where  it  mouths  into  Green  river,  on 
the  east  side,  running  up  and  back  for  quan- 
tity." 

^his  entry  is  contended  to  be  not  a  removal, 
but  an  explanation,  of  that  which  had  been 
made  on  the  29th  of  April,  1780,  and  being 
merely  an  explanation,  the  survey  of  the  land 
in  controversy,  beginning  at  the  upper  comer 
of  the  survey  of  the  8,4(X)  acre  tract,  conforms 
to  its  original  location,  and  is,  consequently, 
free  from  the  exception  made  to  it. 

If  this  position  be  true,  the  entiy  of  the  27th 
of  October,  1780,  must  descril)e  tne  same  land 
with  that  which  is  described,  though  with  less 
certainty,  by  the  entry  of  the  29th  of  April,  in 
the  same  year. 

But  the  entry  of  the  29th  of  April  calls  for  a 
beginning  four  miles  above  the  moutli  of  the 
west  fork  of  Panther  creek,  which  fork  is  more 
than  twelve  miles  in  a  straight  line  above  the 
mouth  of  tlie  creek,  and  the  subsequent  entry 
begins  four  miles  above  the  forks  of  Panther 
creek  where  it  mouths  into  Green  river.  The 
west  fork  of  Panther  creek,  and  the  mouth  of 
the  same  creek,  where  it  empties  into  the  river, 
are  perfectly  distinct  and  separate  places,  and 
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were  so  UDderstood  at  the  time  this  location 
was  made. 

94*]  *It  is,  however,  contended,  that  in  the 
extensive  wilderness  offered  for  sale,  accuracy 
of  description  was  not  to  be  expected,  and  the 
point  of  union  between  a  creek  and  river  might 
well  be  mistaken  for  the  forks  of  a  creek. 

This  would  not  be  very  probable  in  any  case, 
but  is  totally  inadmiBsible  in  this,  because 
names  of  places  which  they  were  generally  un- 
derstood to  possess  have  been  used  by  the  per- 
son locating  for  Mr.  Mason,  and  as  there  are  no 
other  controlling  boundaries  referred  to,  they 
must  be  understood  as  designating  the  water 
courses  which  were  commonly  described  by 
those  names,  and  which  any  person  inclined  to 
locate  the  adjacent  residuum  would  necessarily 
suppose  to  have  been  referred  to  by  them. 

But  if  the  location  of  October  explains  with- 
out removing  that  of  April,  then  the  original 
entry  might,  without  such  explanation,  have 
been  there  surveyed,  and  could  not  have  been 
properly  surveyed  four  miles  above  the  west 
fork. 

This  woujd  scarcely  have  been  attempted. 

Indeed  the  counsel  for  the  appellee,  in  ad- 
mitting that  an  entry  made  on  the  land  in  con- 
troversy, subsequent  to  Mason's  entry,  but  be- 
fore his  survey,  would  have  been  good,  seems 
to  have  disclosed  an  opinion  that  the  original 
entry  did  not  comprehend  the  land  in  question, 
and  that  not  the  entrv,  but  the  survey,  is  to  be 
relied  on  as  the  foundation  of  his  title. 

To  the  court  it  appears  perfectly  clear,  that 
the  entry  of  the  27th  of  October  was  a  removal, 
and  not  an  explanation,  of  that  of  the  29th  of 
April. 

It  has  not  been  contended  that  the  removal 
of  the  8,400  acre  entry  has  also  removed  that 
of  8,800  acres. 

The  title  of  Mason,  then,  if  good,  must  be 
shown  to  be  so  by  establishing  that  a  survey 
without  an  entry  is  a  sufficient  foundation  for  a 
title. 

With  a  view  to  discover  whether  this  ques- 
tion has  been  settled  in  Kentucky,  all  the  adju- 
95*]  dications  contained  in  the  *book  of  re- 
ports furnished  by  the  counsel  for  the  plaintiff 
m  error  have  been  examined.  It  is  not  per- 
ceived either  that  the  question  has  been  directly 
determined,  or  that  any  principles  have  heen 
settled  which  govern  it. 

This  case,  then,  is  of  the  first  impression. 

The  act  of  the  Virginia  legislature  must  be 
expounded  according  to  the  opinion  this  court 
may  entertain  of  its  import,  without  deriving 
any  aid  from  the  decisions  of  the  state  tribunals. 

In  1779,  Virginia  opened  a  land  office  for  the 
sale  of  an  extensive,  unsettled,  and  almost  unex- 
plored country,  the  motives  for  which  are  stated 
m  the  preamble  of  the  statute  to  have  been 
' '  to  encourage  the  migration  of  foreigners, 
promote  population,  increase  the  annual  reve- 
nue, and  create  a  fund  for  discharging  the 
public  debt." 

Any  person  whatever  might  become  a  pur- 
chaser of  any  portion  of  these  lands  by  paying 
into  the  treasury  of  the  commonwealth  the 
pm-chase  money  required  by  law.  By  doing  so 
he  became  entitled  to  a  warrant  authorizing  any 
surveyor  to  lay  off  for  him,  in  one  or  more  sur- 
veys, the  quantity  of  land  purchased.  It  was 
apparently  cont«mplated  by  the  law  that  the 


number  of  purchasers  would  immediately  be- 
come very  considerable.  The  condition  of 
these  purchasers  in  this  stage  of  the  contract 
ought  to  be  distinctly  understood.  They  had 
acquired  a  right  each  to  appropriate  to  himself 
so  much  of  the  vacant  land  belonging  to  the 
conunonwealth  as  he  had  purchased,  but  no 
right  either  in  common  or  severalty,  to  the 
whole  or  any  particular  part  of  the  country, 
until  such  right  should  be  acquired  by  further 
measures. 

This  was  at  the  same  time  the  situation  of  a 
great  number  of  persons,  and  a  prior  was  in  no 
respect  more  eligibly  circumstanced  than  a  sub- 
sequent purchaser,  except  in  the  single  case  of 
both  applying  precisely  at  the  same  time,  for 
the  purpose  of  appropriating  each  to  himself 
the  same  land.  Had  the  purchaser  of  the  first 
warrant  been  negligent  enough  to  hold  it  up 
until  the  whole  land  was  appropriated,  the  title 
of  every  subsequent  purchaser  would  have  been 
good  against  him,  and  he  would  have  been 
•without  remedy.  The  original  purchase  [*90 
of  a  warrant,  then,  creating  only  a  general 
claim  which  gave  of  itself  only  in  a  single  case 
priority  of  right  to  the  prior  purchaser,  it  be- 
came indispensably  necessary  to  prescribe  a 
mode  by  which  this  general  title  sliould  be  sat- 
isfied by  the  appropriation  of  a  particular  tract 
of  land. 

This  mode  seems  to  have  been  prescribed  by 
that  part  of  the  act  which  says,  that  ' '  every 
person  having  a  land  warrant,  and  being  de- 
sirous of  locating  the  same  on  any  particular 
waste  and  unappropriated  lands,  shall  lodge 
such  warrant  with  the  surveyor  of  the  county 
wherein  the  lands  or  the  greater  part  of  them 
lie."  "The  party  shall  direct  the  location 
thereof  so  specially  and  precisely  that  others 
may  be  enabled,  with  certainty,  to  Ipcate  other 
warrants  on  the  adjacent  residuum;  which 
location  shall  bear  date  the  day  on  which  it 
shall  be  made,  and  shall  be  entered  by  the  sur- 
veyor in  a  book  to  be  kept  for  that  purpose." 

This  mode  of  appropriation  pointed  out  by 
the  law  as  that  which  must  be  used  by  any  per- 
son desirous  of  locating  a  warrant  on  any  par- 
ticular waste  and  unappropriated  land,  requires 
that  the  location  shall  be  given  to  the  surveyor 
with  the  warrant,  in  order  to  be  entered  in  a 
book  kept  for  that  purpose,  which  is  denomi- 
nated the  book  of  entries. 

It  is  apparent  throughout  the  whole  act,  that 
the  legislature  never  contemplated  a  survey  as 
being  in  itself  an  appropriation  of  land,  or 
supposed  that  one  would  be  ever  made,  if  not 
founded  on  a  previous  entry. 

Some  few  of  the  many  passages  which  are 
found  in  various  parts  of  the  law  will  be 
selected  to  evince  this  position. 

The  surveyor  is  forbidden  to  admit  the  entry 
of  any  warrant  on  treasury  rights,  except  pre- 
emption warrants,  in  his  books  before  the  first 
day  of  May  next  succeeding  the  passage  of  the 
act.  But  the  prohibition  does  not  extend  to  a 
survey,  and  yet  this  would  have  been  equally 
necessary  if  land  could  have  been  appropriated 
by  a  survey  without  a  previous  location. 

*It  is  declared  that  no  entry  or  location  r*97 
shall  be  admitted  for  certain  lands  which  are 
described  in  the  act,  and  intended  to  be  re- 
served: but  there  is  no  declaration  that  they 
shall  not  be  surveyed.     This  ondssion  man!- 
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fests  an  opinion  that  they  could  not  be  appro- 
priated by  survey  alone. 

In  prescribing  the  duty  of  a  surveyor,  the 
law  enjoins  him  to  proceed  with  all  practicable 
di«patch  to  survey  all  lands  entered  in  his  office ; 
an<I  many  rules  are  ^ven  to  regulate  the  sur- 
veying of  entries;  but  there  is  not  a  syllable  in 
the  act  which  contemplates  or  makes  a  single 
provision  for  surveys  not  founded  on  a  prior 
entry  made  in  the  book  of  entries. 

TLe  mo<le  of  appropriation,  then,  which  the 
law  de^agna(es  has  not  been  pursued;  but  it  is 
c*ontended  that  another  course  has  been  adopted 
whicli  equally  produces  all  the  objects  designed 
to  be  effecteii  by  the  location  in  the  book  of  en- 
tries, and  which,  therefore,  ought  to  be  re- 
ceived as  a  sufficient  substitute  for  an  entry. 

The  legislature  of  Virginia,  when  bringing 
her  lands  into  the  market,  had  undoubtedly  a 
right  to  prescribe  the  terms  on  which  she  would 
Hell,  and  the  mode  to  be  pursued  by  purchasers 
for  the  purpose  of  particularizing  the  general 
title  acquired  by  obtaining  a  land  warrant. 
The  court  is  by  no  means  satisfied  of  its  power 
to  substitute  any  equivalent  act  for  that  re- 
quired by  the  law. 

The  case  of  Blackwell  v.  Harper,  reported  in 
J  AtkyM,  9S,  has  been  cited  to  ^ow  the  au- 
thority of  a  court  to  dispense  with  part  of  a 
statute  directing  the  mode  of  proceedmg  to  be 
observed  by  a  person  who  claims  title  imder 
MUch  statute. 

That  case  arose  under  an  act  of  parliament 
which  directs  that  ''any  person  who  shall  in- 
vent, or  design,  engrave,  &c.  any  historical  or 
other  print  or  prints,  shall  have  the  sole  right 
and  liberty  of  printing  and  reprinting  the  same 
for  the  term  of  fourteen  years,  to  commence 
from  the  day  of  the  first  publishing  thereof, 
which  shall  he  truly  engraved  wMth  the  name 
of  the  proprietor  on  each  plate,  andprinted  on 
98*]  every  such  print  or  prints. "  *The  plaint- 
iff bad  engraved  certain  medicinal  plants,  a 
work  deemed  within  the  act,  and  had  brought 
a  bill  to  establish  her  ri^ht  to  the  sole  property 
in  them,  and  to  restram  the  defendant  from 
copying  and  engraving  them,  upon  the  penal- 
ties within  the  act  of  parliament. 

It  was  objected  that  the  day  of  publication 
fn>m  which  the  term  was  to  commence  had  not 
lieen  engraved,  and  so  the  act  had  not  been 
complied  with,  and,  consequently,  the  property 
had  not  vested. 

Lord  Hardwicke  was  of  opinion  that  the 
property  vested,  although  the  day  of  publica- 
tion was  not  engraved,  and  that  the  words  di- 
n'cting  the  day  of  publication  to  be  engraved 
on  each  print  were  only  necessaiy  to  male  the 
penalties  incur,  not  to  give  Uie  title. 

*'  Here,"  said  his  lordship,  **  the  clause  which 
vests  the  ijropertv  is  distinct." 

This  opinion,  however,  was  given  with  great 
doubt,  and  only  an  injunction  was  granted  with- 
out costs,  and  without  an  order  for  an  a^^count. 

The  case  of  ElackweU  u.  Harper  has,  at  the 
liar,  been  denied  to  be  law.  However  tills  may 
lie.  it  Is  certainly  essentially  variant  from  that 
l)efore  the  court. 

The  opinion  of  Lord  Hardwicke  was  not  that 
where  any  circumstance  was  required  by  a  stat- 
ute in  order  to  vest  a  title,  other  equivalent  acts 
might  be  received  as  a  substitute;  but  that  the 
particuJar  statute  on  which  the  case  depended, 
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did  not  require  the  omitted  circumstance,  since 
the  property  was  vested  by  a  distinct  clause. 

By  a  reference  to  the  words  themselves,  it 
will  be  perceived  that  the  expression  of  the  act 
of  parliament  is  such  as  might  p>erhaps  warrant 
this  opinion.  The  property  is  completely  vest- 
ed before  the  direction  concerning  the  date  of 
the  publication  is  given,  and  Lord  Hardwicke 
supposes  it  to  be  a  question  on  which  judges 
would  differ  whether  the  subsec|uent  words 
were  merely  directory  or  descriptive.  A  per- 
fect prop<?rtv  in  the  specific  thing  was  supposed 
by  that  judge  to  have  been  given  by  other 
words,  and  on  that  idea  his  decree  is  declared 
to  have  b(H»n  formed. 

*But  in  the  case  under  consideration  [*90 
no  property  in  the  specific  thing  is  supposed  to 
have  been  given  by  other  wonis.  No  title  to  it 
IS  created  by  any  other  part  of  the  act.  The 
purchase  of  the  land  warrant  gave  a  power  to 
appropriate,  but  was  no  appropriation,  and  the 
mode  pointed  out  by  the  le^slature  would  seem 
to  the  court  to  be  that  which  can  alone  give 
title  to  the  particular  lands. 

But  if  this  opinion  should  even  be  too  strict, 
if  an  act  entirely  equivalent  to  an  entry  could  be 
received  as  a  substitute  for  one,  a  survey  does  not 
appear  to  be  such  an  act,  nor  does  it  seem  to 
have  been  so  considered  by  the  legislature. 

From  the  circumstances  under  which  the  act 
for  establishing  the  land  office  was  passed,  as 
well  as  from  the  expressions  of  that  act,  it  is 
apparent  that  the  entry  was  intended  to  give 
complete  notice  to  other  purchasers  that  the 
land  located  was  already  appropriateil.  The 
mode  of  giving  this  notice  it  was  certainly 
proper  tg  prescribe.  By  doing  so,  the  numer- 
ous doubts  and  questions  concerning  the  suffi- 
ciency of  notice  which  would  inevitably  arise 
from  leaving  that  important  fact  to  the  discre- 
tion of  individuals,  in  the  first  instance,  and 
then  to  the  discretion  of  courts,  to  be  exercised 
many  years  after  all  the  lands  should  be  located, 
would  be  in  a  considerable  degree  obviated. 

It  was  doubtless  an  important  object  to  obvi 
ate  them. 

The  regulations,  therefore,  respecting  entries 
are  all  calculated  to  make  them  as  notorious  as 
possible.     Not  so  of  surveys. 

The  entries  and  surveys  are  to  be  kept  in  sep- 
arate books.  Why  so  if  a  survey  amounted  to 
an  entry? 

The  entry  must  be  dated  when  made  by  the 
locator;  but  the  time  of  recording  a  survey  may 
appear  or  not  at  the  discretion  of  the  surveyor, 
and  a  subsequent  survey  may  be  recorded  be- 
fore one  of  prior  date. 

There  are  to  be  no  blanks  in  the  book  of  en- 
tries, and  this  regulation  is  well  calculated  for  the 
prevention  of  *frauds  in  the  origin  of  ti-  [*100 
ties.     It  does  not  apply  to  the  book  of  surveys. 

The  book  of  entries  is  open  to  the  inspection  of 
every  person.  The  book  of  surveys  cannot  be 
lookecl  into  but  at  the  discretion  of  the  surveyor. 

If  a  prior  entry  be  alleged,  the  person  affeitt- 
ed  thereby  has  a  right  to  demand  a  copy  there- 
of; but  no  copy  of  a  survey  can  be  given  to 
any  other  than  the  proprietor  until  twelve 
months  after  it  shall  have  been  made. 

From  the  whole  act  a  legislative  intention  to 
make  an  entry,  and  an  entry  only,  the  founda- 
tion of  title  to  any  particular  tract  of  land,  is 
strongly  to  be  inferred;  and  if  even  an  equiva- 
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lent  act  could  be  received,  a  survey  does  not 
appear  to  be  such  an  act.  In  this  particular 
case  it  is  true  that  complete  notice  was  obtained 
by  It,  but  titles  must  rest  on  general  principles, 
and  in  the  general  a  survey  would  not,  without 
something  more  than  the  law  requires,  be  no- 
tice. The  law,  therefore,  cannot  contemplate 
a  survey  as  of  equal  operation  with  an  entry. 

A  question  has  been  made  at  the  bar,  whether 
a  caveat  is  in  the  nature  of  an  equitable  action, 
and  on  the  supposition  that  it  is  of  that  nature, 
the  counsel  for  the  defendant  in  error  has  in- 
sisted that  Wilson,  having  express  notice  of 
Mason's  survey,  was  unable  to  acquire  title  to 
the  land  appropriated  by  that  survey. 

This  would  be  true  if  the  survey  gave  to  Ma- 
son any  title  either  in  law  or  equity.  But  if  a 
survey  without  an  entry  was  no  appropriation ; 
if  it  gave  no  title,  then  notice  of  the  survey 
could  not  create  a  title. 

The  doctrine  of  notice  is  well  establislied. 
He  who  acquires  a  legal  title,  having  notice  of  the 
prior  equity  of  another,  becomes  a  trustee  for 
that  other  to  the  extent  of  his  equity.  But  if  he 
has  no  equity,  then  there  is  nothing  for  which 
the  purchaser  of  the  legal  estate  can  be  a  trastee. 

A  point  in  the  case  still  remains  which  ap- 
]>ears  more  doubtful,  and  concerning  which 
very  considerable  dilliculties  have  been  felt. 
101*]  *  Although  Mason's  survey  may  give 
him  no  title,  it  Is  questioned  whether  Wilson 
can  maintain  a  aiveat  against  it. 

The  caveat  is  a  remtnly  ^iven  to  prevent  a 
patent  from  issuing  in  certam  cases  where  the 
directions  of  the  law  have  been  violated  to  the 
injury  of  the  commonwealth,  or  where  some 
other  person  hath  a  better  right.  The  case  be- 
fore the  court  is  that  of  a  l)etter  right.  The 
terms  in  which  this  remedy  is  accorded  to  the 
l^erson  who  would  avail  himself  of  it  for  the 
purpose  of  asserting  his  own  title  are,  "or  if 
any  person  shall  oi)tain  a  survey  of  lands  to 
which  another  hath  by  law  a  better  right,  the 
person  having  such  better  right  may  in  like 
manner  enter  a  caveat,"  «fec. 

Considerable  doubts  were  entertained  whether 
the  word  "hath,"  in  the  description  of  the  char- 
acter by  whom  a  caveat  might  be  maintained 
did  not  absolutely  require  that  the  better  right 
should  exist  at  the  time  the  survey  should  be 
obtained.  This  construction,  to  which  some  of 
the  court  were  at  first  greatly  inclined,  would 
have  involved  considerable  inconvenience,  and 
would  have  defeated  what  is  deemed  the  essen- 
tial object  for  which  the  remedy  was  given. 

It  has  been  already  stated  to*  be  the  opinion 
of  the  court,  that  a  survey  not  founded  on  an 
entry  is  a  void  act,  and  constitutes  no  title 
whatever.  Consequently,  the  land  so  surveyed 
remains  vacant  and  liable  to  be  appropriated  by 
any  person  holding  a  land  warrant.  It  is  diffi- 
cult to  conceive  that  a  remedy  desired  to  en- 
able an  individual  who  has  made  his  entry  in 
conformity  with  the  law,  to  prevent  another 
from  obtaming  a  grant  for  the  land  he  has  en- 
tered, should  be  withheld  from  any  person 
whose  entry  entitles  him  to  the  land  he  has  locat- 
ed. It  is  not  less  difficult  to  impute  to  the  legisla- 
ture an  intention  to  protect  a  survey  to  which  the 
law  denies  all  ix)wer  of  appropriating  the  land 
it  comprehends,  or  an  intention  of  carrying 
such  survey  into  grant,  while  another  has  legally 
appropriated  to  himself  the  land  thus  to  be 
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granted.  It  would  be  difficult  to  state  a  case 
to  which  the  principle,  that  a  remedy  should  be 
so  extended  as  to  meet  the  mischief,  would  ap- 
ply more  forcibly  than  to  this.  If,  however,  the 
♦terms  of  the  law  had  been  explicit,  [*102 
those  ternw  must  have  controlled  the  subject. 
But  the  expression  of  the  act  is  not,  if  any  per- 
son shall  obtain  a  survey  to  which  another  at 
the  time  such  survey  may  be  obtained  shall 
have  by  law  a  better  right,  the  person  having 
such  better  right  may  enter  a  caveat,  &c.  The 
words  of  the  law  are  not  thus  express.  They 
are,  if  any  person  shall  obtain  a  survey  of  lancl 
to  which  another  hath  by  law  a  better  right. 
The  word  "hath,"  in  its  most  strict  and  ngid 
sense,  would  refer  neither  to  the  time  of  mak- 
ing the  survey,  nor  of  entering  the  caveat,  but 
to  the  present  moment  when  the  word  is  used, 
and  would  require  that  the  better  right  shoukl 
exist  at  the  time  of  the  passage  of  the  act.  This 
construction  would  be  universally  rejected  as 
absurd,  and  all  would  expect  the  court  to  un- 
dei'stand  the  werds  more  liberally,  and  to  ex- 
pound them  so  as  to  give  some  ejffect  to  the 
legislative  will.  Some  latitude  of  construction, 
then,  must  be  used ;  some  words  additional  to 
thase  used  by  the  legislature  must  be  under- 
stood, and  this  being  apparent,  the  court  per- 
ceive no  sufficient  motive  for  extending  the  rem- 
edy to  rights  existing  when  the  survey  shall  be 
made,  and  denying  it  to  those  which  are  equally 
valid,  and  which  exist  when  the  caveat  may  be 
entered. 

The  caveat  entered  by  Wilson  Is,  therefore, 
maintainable  under  the  land  law  of  Virginia, 
since  his  title  had  accrued  when  it  was  entered. 

The  court  is  of  opinion  that  the  district  court 
of  Kentucky  has  erred  in  deciding  that  the  de- 
fendant in  error  hath  the  better  right,  and  that 
their  judgment  ought  to  be  reversed  and  an- 
nulled. In  pursuance  of  this  opinion  I  am  di- 
rected to  deliver  the  following  judgment. 

Judgment  oftlie  Court. 

"  Whereupon,  it  is  considered  by  the  court/ 
that  the  plaintiff  Wilson  hath  by  law  the  better 
right  to  the  land  in  controversy,  and  that  the 
judgment  of  the  court  of  the  United  States  for 
the  district  of  Kentucky  be  reversed  and  an- 
nulled; and  that  the  register  of  the  land  office 
in  Kentucky  do  issue  a  grant  to  the  said  Wilson 
upon  his  survey  of  <K),000  acres  of  land  regis- 
tered in  the  said  office,  according  to  the  metes 
and  bounds  thereof,  and  *lhat  the  said  [*103 
plaintiff  do  also  recover  his  costs  expended  in 
this  court,  and  in  the  said  district  court,  all 
which  is  ordered  to  be  certified  to  the  said  dis- 
trict court,  and  the  said  register  of  the  land  office 
accordingly." 

In  the  case  of  Mamn  v.  Wilmn,  the  judg- 
ment of  the  court  was,  "that  the  defendant 
Wilson  hath  by  law  the  better  right  to  the  land 
in  controversy,  and  that  the  judgment  of 
the  court  of  the  United  States  for  the  dis- 
trict of  Kentucky  be  reversed  and  annuled ;  and 
that  the  said  caveat  be  dismissed,  and  that  the 
defendant  Wilson  recover  his  costs,"  &c.^ 

Clted-4  Craooh  38S ;  5  Pet.  SOO,  205 ;  10  Id,  212 ;  5 
How.  225;  18  How.  483;  19  How.  966;  1  Bald.  409  ;  2 
Mason  473;  2  Wood  &  M.  31;  4  Mason  376. 

1.— As  to  the  necessity  of  gUingr  notice  f  n  the  form 

Srescrlbed  by  law,  vide  Hvan's  Emay  on  Btils^^, 
),  69,  70,  71,  and  2  H.  Bl.  609.    Nich»}Utm  v.  OinitfiU. 
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I'XITED  STATES  v.  SCHOONER  PEGGY. 


A  flnal  oondemnatioD  in  an  inferior  court  of  ad- 
mi  ratty,  where  a  rlffht  of  appeal  exists  and  has 
been  claimed,  is  not  a  defloltive  condemaatioa 
within  the  meaning  of  the  4th  article  of  tbe  conven- 
tioQ  with  France,  aiyned  September  80, 1800. 

Tbe  court  id  as  much  bi>uad  a<(  the  executive  to 
take  notice  of  a  treaty,  and  will  reverse  the  origr- 
inal  decree  of  oondemnation,  (although  it  was 
correct  when  made)  and  decree  restoration  of  the 
property  under  the  treaty  made  since  the  original 
oondemnation. 

QwBrOt  as  to  the  extent  of  the  term  high  seas? 

ERROR  to  the  circuit  court  for  the  District  of 
Connecticut,  on  a  question  of  prize. 
The  facts  found  and  stated  by  Judge  Law, 
the  district  judge,  were  as  follows: 

"That  the  stiip  Trumbull,  duly  commis- 
sioned by  the  President  of  the  United  States, 
with  instructions  to  take  any  armed  French 
vessel  or  vessels  sailing  under  authority,  or  pre- 
tence of  authority,  from  the  French  republic, 
which  shall  be  found  within  the  jurisdictional 
limits  of  the  United  States,  or  elsewhere  on  the 
high  aeas,  &c.  as  set  forth  in  said  instructions; 
and  said  ship  did,  on  the  ^th  day  of  April  last, 
<April,  1800.)  capture  the  schooner  Peggy,  af- 
ter ruoning  her  ashore  a  few  miles  to  the  west- 
ward of  Port  au  Prince,  within  the  dominions 
anrl  territory  of  General  Toussaint,  and  has 
bn)ught  her  into  port  as  set  forth  in  the  libel ; 
and  it  further  appears,  that  all  the  facts  con- 
tained in  the  claim  are  true;^  whereupon  this 
104*]  court  *are  of  opinion,  that  as  it  appears 
that  the  said  schooner  was  solely  upon  a 
trading  voyage,  and  sailed  under  the  permission 
of  Tousaaint.  with  dispatches  from  the  French 

f>vernment,  under  a  convoy  furnished  by 
oussaint,  with  directions  to  touch  at  Leo^ane 
for  supplies,  and  that  the  arms  she  had  on 
bf>ard  must  be  presumed  to  be  only  for  self  de- 
fence; neither  does  it  appear  she  had  ever  made, 
or  attempt^  to  make,  any  depredations,  and 
that  she  was  not  such  an  armed  vessel  as  was 
meant  and  intended  by  the  laws  of  the  United 
States  should  be  subject  to  capture  and  con- 
demnation ;  and  that  the  situation  she  was  in, 
at  the  time  of  capture,  being  azround  within 
the  territory  and  jurisdiction  of  Toussaint,  she 
WA*<  not  on  the  high  seas,  so  as  to  be  intended 

L— The  material  facts  stated  in  the  claim  are,  that 
the  schooner  was  the  property  of  citizens  of  the 
Prt^ncb  republic;  that  she  was  permitted  by  Tous- 
ftAiat  to  receive  on  board  the  cargo  which  was  on 
board  at  the  time  of  capture;  that  she  had  di»- 
DAtches  from  Toussaint  to  France;  that  she  sailed 
by  his  authority  on  the  33d  of  April,  for  France, 
navigated  by  10  men,  including  Buisson,  the  claim- 
ant, and  Olllibert,  the  commander,  and  having  on 
b<>jrd4  small  3  pound  carriage  guns,  solely  for  de- 
feat agaiQSt  piratical  assaults,  and  being  under 
convoy  of  a  tender,  furnished  by  Tousaaint.  That 
on  the  93d  of  April  she  was  run  ashore,  a  few  miles 
to  the  westward  of  Port  au  Prince,  within  the  do- 
minion. Jurisdiction  and  territory  of  Oeneral  Tous- 
saint. so  that  she  was  fast  aad  tight  aground;  at 
which  time,  and  In  which  situation,  the  boats  and 
crew  of  the  Trumbull  attacked  and  took  possession 
of  ber,  and  got  her  off.  That  Toussaint  then,  was 
and  sttll  la.  on  terms  of  amity,  commerce  and 
friendship  with  the  United  States,  duty  entered  in- 
to and  ratified  by  treaty.  That  the  schooner  was 
oo  a  lawf at  voyage  for  the  sole  purpose  of  trade; 
and  not  oommlssToned,  or  In  a  condition  to  annoy 
or  iojaw  the  tnule  or  commerce  of  the  United 
Sutea. 
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to  be  within  the  instructions  given  to  the  com- 
manders of  American  ships  of  war;  therefore, 
adjudge  said  schooner  is  not  a  lawful  prize,  and 
decree  that  said  schooner  with  her  cargo  be  re- 
stored to  the  claimant." 

Prom  this  decree  the  attorney  for  the  United 
States,  in  behalf  of  the  United  States  and  the  ' 
commander,  officers  and  crew  of  the  Trumbull, 
appealed  to  the  circuit  court,  in  which  tRidge 
Cushin^  sat  alone,  as  the  district  judge  declin^ 
sitting  m  the  cause,  on  account  of  the  interest 
of  his  son  who  was  one  of  the  officers  on  board 
the  Trumbull,  at  the  time  of  capture,  and  who, 
if  the  schooner  should  be  condemned,  would  be 
entitled  to  a  share  of  the  prize  money. 

The  circuit  court,  on  the  appeal,  found  the 
following  facts,  and  gave  the  following  opinion 
and  decree: 

*'*  That  David  Jewett,  commander  of  [*105 
the  said  public  armed  vessel,  called  the  Trumbull, 
beinff  duly  commissioned,  and  instructed  by  the 
President  of  the  United  States,  as  set  forth  in 
the  said  libel,  did.  on  or  about  the  23d  of  April 
last,  capture  the  said  schooner  Peggy,  after  run- 
ning her  aground  about  pistol  shot  from  the 
shore,  a  few  miles  to  the  westward  of  Port  au 
Prince,  called  also  Port  Republican,  on  the 
coast  of  the  island  of  Saint  Domingo,  and  af- 
terwards bring  her  into  port,  as  set.  forth  in  the 
libel.  That  at  the  time  of  the  capture  of  the 
said  schooner,  there  were  ten  persons  aboard 
her.  That  she  was  then  armed  with  four  car- 
riage guns,  being  four  pounders,  with  four 
swivel  guns,  six  muskets,  four  pistols,  four  cut- 
lasses, two  axes,  some  boarding  hatchets,  tom- 
ahawks, and  handcuffs.  That  she  was  a  trad- 
ing French  vessel  of  about  a  hundred  tons, 
then  laden  with  coffee,  sugar,  and  other  mer- 
chandise. That  she  had  come  from  Bordeaux 
to  Port  au  Prince,  where  the  claimant  had  tak- 
en in  said  cargo,  and  from  whence  he  sailed 
on  or  about  the  said  23d  dajr  of  April,  with  said 
schooner  and  cargo,  havmg  dispatches  from 
General  Toussaint  for  the  French  government. 
That  the  said  Buisson  sailed  ffom  Port  au 
Prince  as  aforesaid  with  the  permission  and  di- 
rection of  General  Toussaint  to  proceed  to  Bor- 
deaux ;  that  said  schooner  so  sailed  from  Port  au 
Prince  under  convoy  of  an  armed  vessel  by  or- 
der of  said  Toussaint  without  a  passport  from 
Mr.  Stevens,  consul  general  of  the  United  States 
at  Saint  Domingo,  but  that  Buisson  had  been 
promised  bv  Toussaint's  brother  that  one  should 
be  obtained  and  sent  him,  which,  however, was 
not  done;  that  said  schooner  had  sailed  from 
Bordeaux  for  Port  au  Prince  with  fifteen  men, 
besides  eight  passengers,  (according  to  the  roll 
of  equipage,)  armed  with  some  guns,  swivels 
and  muskets;  that  said  captain  Buisson  was 
without  any  commission  as  for  a  ve&sel  of  war, 
and  alleges  that  he  was  armed  only  for  self  de- 
fence. That  at  the  time  of  the  said  capture, 
the  guns  of  said  schooner  were  loaded  with 
canister  shot,  one  of  which  being  fired,  the 
shot  fell  near  the  bow  of  the  Trumbull ;  but  tne 
said  Buisson  declares  that  said  gun  was  fired 
only  as  a  sij^nal  to  his  convoy.  That  the  said 
Captain  Buisson  appeared  to  be  in  a  disposition, 
and  was  prepared  with  force,  to  resist  the  boats 
which  were  sent  from  the  Trumbull  to  board 
him,  a  little  *previous  to  the  capture,  [♦106 
in  case  of  their  attempting  it;  and  that  the 
said  schooner  and  cargo  are  French  property. 
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•  *  Upon  these  facts  the  Court  is  of  opinion  as 
follows,  viz. : 

*'  However  compassion  may  be  moved  in  fa- 
vour of  the  claimant  by  some  circumstances; 
such  as  that  he  was  charged  with  dispatches 
from  General  Toussaint,  between  whom  and 
the  United  States  there  were  some  friendly  ar- 
rangements respecting  commerce;  that  he  was 
not  •in  a  capacity  oi  greatly  annoying  trade, 
from  the  fewness  of  his  men;  and  his  allega- 
tion that  he  was.  armed  only  in  defence ;  yet  as 
the  court  is  bound  by  law,  which  makes  no 
such  distinctions;  as  armed  French  vessels  are 
not  protected  by  any  treaty  or  convention;  par- 
ticularly not  by  the  regulations  between  Gen- 
eral Toussaint  and  the  American  consul ;  and 
as  the  said  schooner  Peggy  was  in  a  condition  ca- 
pable of  annoying,  anaeven  of  capturing  single, 
unarmed  trading  vessels,  unattended  with  con- 
voy; the  court  cannot  avoid  bein^  of  opinion 
that  she  falls  within  the  description,  and  gen- 
eral design,  of  the  expression  of  the  law,  an 
armed  French  vessel. 

"2d.  That  she  was  captured  on  the  high 
seas;  the  argument  taken  by  the  claimant's 
counsel,  from  the  extent  of  national  jurisdic- 
tion on  sea  coasts  bordering  on  the  country, 
not  applying  to  this  case  so  as  to  acquit  the  said 
schooner;  the  sea  coast  of  Saint  Domingo  not 
being  neutral;  not  made  so  by  any  treaty  or 
convention;  but  to  be  considered  as  hostile, 
upon  our  present  plan  of  laws  of  defence  with 
respect  to  France;  as  much  so  as  any  part  of 
the  coast  of  France,  as  far  as  regards  French 
armed  vessels. 

"  The  Court  is,  therefore,  of  opinion,  that  the 
said  schooner  Peggy  and  cargo  are  lawful  prize : 

"  It  is  therefore  considered,  decreed  and  ad- 
judged by  this  court,  that  the  decree  of  the  dis- 
trict court  respecting  the  same,  as  far  as  re- 
fards  their  acquittal,  be,  and  the  same  is  here- 
y  reversed;  and  that  the  said  schooner, 
107*]  *with  her  apparel,  guns  and  appurte- 
nances, and  the  goods  and  effects  which  were 
found  on  board  of  her  at  the  time  of  capture, 
and  brought  into  port  as  aforesaid,  be,  and  the 
same  are  hereby  condemned  as  forfeited  to  the 
use  of  the  United  States,  and  of  the  officers 
and  men  of  the  said  armed  vessel  called  the 
Trumbull,  one-half  thereof  to  the  Uniteii  States, 
the  other  half  to  the  officers  and  men,  to  be  di- 
vided according  to  law;  the  said  schooner 
Peggy  bein^  of  inferior  force  to  the  said  armed 
vessel  called  the  Trumbull." 

This  sentence  and  decree  were  pronounced 
on  the  2dd  day  of  September,  1800. 

During  the  present  term,  and  before  the  court 
gave  judgment  upon  this  writ  of  error,  viz. ,  on 
the  21st  of  December,  1801,  the  convention 
with  France  was  finally  ratified  by  the  presi- 
dent; the  fourth  article  of  which  convention 
htis  these  words: 

"Property  captured,  and  not  yet  definitely 
condemned,' or  which  may  be  captured  before 
the  exchange  of  ratifications,  (contraband  goods 
destined  to  an  enemy's  port  excepted,)  shall  be 
mutually  restored."  "This  article  shall  take 
effect  from  the  date  of  the  signature  of  the 
present  convention.  And  if,  from  the  date  of 
the  said  signature,  any  property  shall  be  con- 
demned contrarj'  to  the  intent  of  the  said  con- 
vention, before  the  knowledge  of  this  stipula- 
tion  shall  be  obtained;  the  property  so  con- 
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demned  shall  witliout  delay  be  restored  or  paid 
for."  ^ 

On  the  30th  of  September,  1800,  this  conven- 
tion was  signed  by  the  respective  plenipoten- 
tiaries of  the  two  nations  at  Paris.  On  the 
18th  of  Febniaiy,  1801,  it  was  ratified  by  the 
President  of  the  United  States,  with  the  advice 
and  consent  of  the  senate,  excepting  the  2d  ar- 
ticle, and  with  a  limitation  of  the  duration  of 
the  convention  to  the  term  of  eight  years.  On 
the  31st  of  July,  1801,  the  ratifications  wen- 
exchanged  at  Paris,  with  a  proviso  that  the  ex- 
punging of  the  2d  article  should  be  considered 
as  a  renunciation  of  the  respective  pretensions^ 
which  were  the  object  of  that  article. 

•This  proviso  bein^  considered  by  [*10H 
the  president  as  requiring  a  renewal  of  the  as- 
sent of  the  senate,  he  sent  it  to  them  for  their  ad- 
vice. They  returned  it  with  a  resolve  that  they 
considered  the  convention  as  fully  ratified. 

Whereupon, 

On  the  2l8t  of  December,  1801,  it  was  pro- 
mulged  by  a  proclamation  of  the  president. 

The  controversy  turned  principally  upon  twa 
points: 

1st.  Whether  the  capture  could  be  consid- 
ered as  made  on  the  high  seas,  according  to  the 
import  of  that  term,  as  used  in  the  act  of  con- 
gress of  July  9th,  1798,  vol.  4,  p.  163. 

2d.  Whether,  by  the  sentence  of  condemna- 
tion by  the  circuit  court,  on  the  28d  of  Septem- 
ber, 1800,  the  schooner  Peggj'  could  be  consider- 
ed as  definitively  condemn^,  within  the  mean- 
ing of  the  4th  article  of  the  convention  with 
France,  signed  at  Paris,  on  the  80th  of  Septem- 
ber, 1800. 

The  writ  of  error  was  dated  on  the  2d  of  Oc 
tober,  1800. 

Griswold  and  Bayard,  for  the  captors. 

Mason,  for  the  claimant.^ 

The  Chief  Juatiee  delivered  the  opinion  of  the 
court. 

In  this  case  the  court  is  of  opinion  that  the 
schooner  Peggy  is  within  the  provisions  of  th(- 
treaty  entered  into  with  France,  and  ought  to  be 
restored.  This  vessel  is  not  considered  as  being^ 
definitively  condemned.  The  argument  at  the- 
bar  which  contends  that  because  the  sentence  of 
the  circuit  court  is  denominated  a  final  sentence,, 
therefore  its  condemnation  is  definitive  in  the 
sense  in  which  that  term  is  used  in  the  treaty, 
is  not  deemed  a  correct  argument.  A  decree  or 
sentence  must  be  interlocutory  or  final  in  the 
court  which  pronounces  it,  and  receives  it^ 
•appellation  from  its  determining  the  r*109' 
power  of  that  particular  court  over  the  subject  to 
which  it  applies,  or  being  only  an  intermediate 
order  subject  to  the  future  control  of  the  same 
court.  The  last  decree  of  an  inferior  court  is 
final  in  relation  to  the  power  of  that  court,  but 
not  in  relation  to  the  property  itself,  unless  it 
be  acquiesced  under.  The  terms  used  in  the 
treaty  seem  to  apply  to  the  actual  condition  of 
the  property,  and  to  direct  a  restoration  of  that 
which  is  still  in  controversy  between  the  parties. 
On  any  other  construction,  the  word  definitive 
would  be  rendered  useless  and  inoperative.  Ves- 
sels are  seldom  if  ever  condemned  but  by  a  final 
sentence.  An  interlocutory  order  for  a  sale  is 
not  a  condemnation.     A  stipulation,  then,  for 

1— I  regret  that  not  taavinir  the  notes  of  thin 
caee,  I  am  unable  to  report  the  very  Ingreolous  ar- 
gruments  of  the  learned  counsel. 
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the  restoration  of  vessels  not  yet  condemned 
would,  on  this  construction,  comprehend  as 
many  cases  as  a  stipulation  for  the  restoration 
of  such  as  are  not  yet  definitively  condemned. 
Every  condenmation  is  final  as  to  the  court  which 
pronounces  it,  and  no  other  difference  is  per- 
ceived between  a  condemnation  and  a  final  con- 
demnation, than  that  the  one  terminates  defini- 
tively the  controversy  between  the  parties,  and 
the  other  leaves  that  controversy  still  depending. 
In  this  case  the  sentence  of  condemnation  was 
appealed  from;  it  might  have  been  reversed,  and 
therefore  was  not  such  a  sentence  as  in  the  con- 
templation of  the  contracting  parties,  on  a  fair 
and  honest  construction  of  the  contract,  was 
designated  as  a  definitive  condemnation. 

It  has  been  urged  that  the  court  can  take  no 
notice  of  the  stipulation  for  the  restoration  of 
property  not  yet  definitively  condemned;  that 
the  judges  can  only  inquire  whether  the  sen- 
tence was  erroneous  when  delivered,  and  that  if 
the  judgment  was  correct,  it  cannot  be  made 
otherwise  by  any  thing  subsequent  to  its  rendi- 
tion. 

The  constitution  of  the  United  States  declares 
a  treaty  to  be  the  supreme  law  of  the  land.  Of 
ooziseqaence,  its  obligation  on  the  courts  of  the 
United  States  must  1^  admitted.  It  is  certainly 
true  that  the  execution  of  a  contract  between  na- 
tions is  to  be  demanded  from,  and,  in  the  gen- 
eral, superintended  by,  the  executive  of  each 
nation;  and,  therefore,  whatever  the  decision 
of  this  court  may  be  relative  to  the  rights  of  par- 
ties liti^ting  before  it,  the  claim  upon  the 
nation,  if  unsatisfied,  may  still  be  asserted. 
1  lO*]  *But  yet  where  a  treaty  is  the  law  of  the 
land,  and  as  such  affects  the  rights  of  parties  lit- 
i^ting  in  court,  that  treaty  as  much  binds  those 
nghta,  and  is  as  much  to  be  regarded  by  the 
court,  as  an  act  of  congress;  and  although  res- 
toration may  be  an  executive,  w^hen  viewed  as 
a  substantive  act,  independent  of,  and  uncon- 
nected with,  other  circumstances,  yet  to  con- 
demn a  vessel,  the  restoration  of  which  is  direct- 
ed by  a  law  of  the  land,  would  be  a  direct  in- 
fraction of  that  law,  and,  of  consequence,  im- 
proper. 

It  ifi  in  the  general  true  that  the  province  of 
an  appellate  court  is  only  to  inquire  whether  a 
judgincnt  when  rendered  was  erroneous  or  not. 
Hut  if,  subsequent  to  the  judgment,  and  before 
the  decision  of  the  appellate  court,  a  law  mter- 
venes  and  positively  changes  the  rule  which 
governs,  the  law  must  be  obeyed,  or  its  obliga- 
tion denied.  If  the  law  be  constitutional,  and 
of  that  no  doubt  in  the  present  case  has  been  ex- 
pressed, I  know  of  no  court  which  can  contest 
its  obligation.  It  is  true  that  in  mere  private 
cases  between  individuals,  a  court  will  and 
ought  to  struggle  hard  against  a  construction 
wluch  will,  by  a  retrospective  operation,  affect 
the  rights  of  parties,  but  in  great  national  con- 
cerns, where  individual  rights,  acquired  by 
war,  are  sacrificed  for  national  purposes,  the 
contract  making  the  sacrifice  ought  always  to 
receive  a  construction  conforming  to  its  mani- 
fest import;  and  if  the  nation  has  given  up 
the  vested  rights  of  its  citizens,  it  is  not  for 
the  court,  but  for  the  government,  to  consider 
whether  it  be  a  case  proper  for  compensation. 
In  such  a  case  the  court  must  deciae  accord- 
ing to  existing  laws,  and  if  it  be  necessary  to 
sot  aaide  a  judgment,  rightful  when  rendered, 
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but  which  cannot  be  affirmed  but  in  violation  of 
law,  the  judgment  must  be  set  aside. 

Cited-5  Peters  2M;  1  McLean  145;  14  Peters  412, 
416;  19  How.  8?^;  8  Bank  Heg.  375;  1  Dill.  265,  207; 
8  How.  552. 


JACOB  RESLER  v.  JAMES  SHEHEE. 

After  the  first  term  next  following  an  office  judg- 
ment, In  Virginia,  It  is  a  matter  of  mere  discretion 
in  the  court  whether  they  will  admit  a  special  plea 
to  be  filed  to  Bet  aside  that  judgment. 

THIS  was  a  writ  of  error  upon  a  judgment  of 
the  circuit  court  of  the  District  of  Columbia, 
sitting  at  Alexandria,  in  an  action  for  a  mali- 
cious prosecution  brought  by  Shehee  v.  Resler, 
originally  in  the  court  of  hustings  for  the  town 
of  Alexandria,  and  transferred  bv  act  of  con- 
*gres8  of  the  27th  of  February,  1801,  [*111 
concerning  the  District  of  Columbia,  to  the  cir- 
cuit court  of  that  district. 

The  declaration  stated,  that  on  the  26th  of 
December,  1799,  Resler,  without  reasonable 
cause,  procured  a  certain  false,  scandalous  and 
malicious  waiTant  to  be  issued  against  Shehee, 
by  F.  Peyton,  Esq.  then  mayor  of  the  town  of 
Alexandria,  charging  Shehee  with  having  re- 
ceived from  a  certain  negro  slave  called , 

the  property  of  Baldwin  Dade,  certain  stolen 
goods,  viz.  ,one  box  of  tallow,  knowing  the  same 
to  be  stolen ;  which  warrant  was  executed  upon 
the  said  Shehee,  who,  by  means  of  the  false  and 
malicious  representations  of  Resler,  was  recog- 
nized to  appear  before  the  court  of  hustings  of 
Alexandria,  at  April  term,  1800,  to  answer  to 
the  charges  contained  in  the  warrant,  at  which 
court  Shehee  was  acquitted. 

At  the  rules  held  at  the  clerk's  office,  on  the 
2d  February,  1801,  an  office  judgment  was 
entered  against  Resler  for  want  of  a  plea,  and 
a  writ  of  inquiry  awarded,  returnable  to  the 
court  of  hustings,  which  by  law  would  have 
been  held  on  the  first  Monday  of  April,  1801. 
But  the  act  of  congress  of  27th  February,  1801, 
which  provides  for  the  government  of  the  Dis- 
trict of  Columbia,  erectea  a  circuit  court  for  the 
district,  to  which  it  transferred  all  the  causes 
then  pending  in  the  court  of  hustings ;  and  enact- 
ed that  the  circuit  court  should  hold  four  ses- 
sions a  year  in  Alexandria,  viz.,  on  the  2d Mon- 
dajrs  01  January,  April,  and  July,  and  the  Ist 
Monday  of  October. 

Two  terms  of  the  circuit  court,  viz.,  April  and 
July,  having  elapsed  without  the  writ  of  inqui- 
ry being  set  aside,  the  defendant  Resler,  by  his 
counsel,  at  October  term,  1801,  on  the  9th  day 
of  the  month,  appeared  and  moved  the  court  to 
set  aside  the  writ  of  inquiry  on  filing  the  follow- 
ing special  plea  in  justification,  viz.,  "And  the 
said  defendant  by  his  attorney,  George  Youngs, 
comes  and  defends  the  force  and  injury,  &c.  and 
for  plea  saith,  that  on  the  26th  day  of  December, 
in  the  year  1799,  at  the  town  of  Alexandria 
aforesaid,  and  within  the  jurisdiction  of  the 
court  of  hustings  of  said  town,  a  box  of  tallow 
belonging  to  the  defendant,  as  his  own  proper 
goods  and  chattels,  of  the  value  of  two  dollars, 
*wa8  stolen  out  of  the  house  of  the  de-  [*1 1 2 
fendant,  by  some  person  unknown  to  the  de- 
fendant, and  the  said  defendant  being  informed 
by  a  certain  John  M'Gill,  his  journeyman,  that 
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as  in  such  writ  is  required,  or  any  part  thereof, 
and  shall  not  immeaiately  pay  the  same  to  the 
party,  to  whom  the  same  is  payable,  or  his  at- 
torney." **  it  shall  and  may  be  lawful  for  the 
1 18*]  creditor  at  *who8e  suit  such  writ  of  fieri 
facias,  &c.  shall  issue,  upon  a  motion  made  in 
the  next  succeeding  general  court,  or  other 
court  from  whence  such  writ  shall  issue,  to  de- 
mand jud^ent  against  such  sheriff,  officer  or 
under  sheriff,  or  securities  of  such  under  sher- 
iff, for  the  money  or  tobacco  mentioned  in  such 
writ,  or  so  much  thereof  as  shall  be  returned 
levied  on  such  writ  of  fieri  facias,  &c.  with  in- 
terest thereon  at  the  rate  of  15  per  centum  per 
annum,  from  the  return  daj  of  the  execution 
until  the  judgment  shall  be  discharged ;  and  such 
court  is  hereby  authorized  and  required  to  give 
Judgment  accordingly,  and  to  award  execution 
thereon;  provided  such  sheriff  or  officer  have 
ten  days'  previous  notice  of  such  motion." 

Fendall  had  recovered  judgment  against 
Towers,  in  the  court  of  hustings  in  the  town  of 
Alexandria,  for  627  dollars  and  52  cents  dam- 
agefl,  and  4  dollars  and  91  cents  costs,  on  which 
judgment  a  fieri  facias  issued,  directed  to  the 
serfi^eant  of  the  court  of  hustings,  dated  the  13th 
of  December,  1800,  returnable  to  the  said  court 
of  hustings  on  the  first  Monday  of  February 
then  next.  Upon  this  writ  was  the  following 
return,  viz. :  "  Sergeant  returns,  executed  on  one 
large  copper  boiler  and  sundry  casks,  and  sold 
for  the  sum  of  703  dollars  and  98  cents,  includ- 
ing sergeant's  commissions,  on  which  money  I 
have  levied  a  writ  of  fi^ri  fa^s,  issued  from 
the  clerk's  office  of  the  court  of  Fairfax  coimty, 
on  a  judgment  obtained  by  William  Deneale 
against  Ifobert  Young  and  Philip  R.  Fendall, 
merchants,  trading  under  tlie  firm  of  Robert 
Young  and  company. 

••Charles  Turner.  T.  S." 

Before  the  next  succeeding  term  of  the  court 
of  hustings,  after  the  return  of  the  execution, 
the  act  of  congress  of  27th  of  February,  1801, 
concerning  the  District  of  Columbia,  intervened, 
by  which  the  laws  of  Virginia,  as  they  then  ex- 
isted, were  declared  to  be  and  continue  in  force 
in  that  part  of  ,the  District  of  Columbia  which 
was  ceded  by  that  state  to  the  United  States, 
and  by  them  accepted  for  tlie  permanent  seat  of 
government;  and  all  suite,  process,  &c.  de- 
pending in  the  court  of  hustings  for  the  town 
of  Alexandria,  were  transferred  to  the  circuit 
court  of  the  District  of  Columbia  established  by 
119*]  that*act;  and  the  first  session  of  the 
circuit  court  in  Alexandria  was  by  law  held  on 
the  second  Monday  of  April,  1801. 

To  that  term,  April,  1801,  Fendall  gave  Tur- 
ner notice,  in  the  usual  form,  that  on  the  first 
day  of  the  court  he  should  move  for  judgment 
a^inst  him  for  the  amount  of  the  execution, 
with  interest  thereon,  according  to  law ;  which 
notice  was  signed  "Philip  Richard  Fendall,  for 
the  trustees  of  Philip  Richard  Fendall,"  and 
was  duly  served.  Turner  not  having  appeared, 
the  motion  was  continued  to  the  next  term, 
July,  1801,  when  he  appeared  and  admitted  the 
regularity  of  tlie  delivery  and  continuance  of 
the  notice ;  and  the  court,  upon  argument,  gave 
judgment  for  the  plaintiff  FendaU;  to  reverse 
which  judgment,  Turner  sued  out  the  present 
writ  of  error. 

The  record  which  came  up  contained  three 
bills  of  exceptions. 
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The  first  stated  that  the  defendant  Turner,  to 
prove  that  Fendall  had  taken  the  oath  of  an  in- 
solvent debtor,  and  was  thereupon  discharged 
out  of  custody,  produced  the  following  writing, 
viz.:  "Fairfax,  ss.  Whereas  Philip  Richard 
Feudal],  a  prisoner  confined  in  the  gaol  of 
"Fairfax  county,  under  execution  at  the  suit  of 
Samuel  Love,  issued  from  the  district  court  of 
Dumfries,  and  it  appearing  that  legal  notice 
had  been  given,  and  a  warrant  issued,  for 
bringing  before  us,  for  the  purpose  of  taking 
the  oath  of  an  insolvent  debtor,  and  the  said 
Philip  Richard  Fendall  having  this  day,  in 
the  court  house  of  the  said  county,  delivered  in 
a  schedule  of  his  estate  and  effects,  and  taken 
the  oath  prescribed  by  law;  these  are  there- 
fore in  the  name  of  the  commonwealth  to  com- 
mand vou  to  discliarge  the  said  Philip  Richud 
Fendall  out  of  your  gaol  and  custody,  and,  for 
so  doing  this  shall  iS  your  sufficient  warrant. 
Given  under  our  hands  and  seals,  this  twenty- 
first  day  of  March,  eighteen  hundred. 

"  William  Herbert,  Seal. 

"  R.  West,  Seal. 

"  To  the  sheriff  or  keeper  of  the  gaol  of  Fairfax 
County;"  and  offered  to  prove  the  hand  writ- 
ing of  the  said  William  Herbert  and  Roger  West ; 
and  also  to  prove  by  oral  testimony  that  the  said 
Philip  Richard  Fendall  did  take  the  *oathr *  1 20 
of  an  insolvent  debtor  before  the  said  William 
Herbert  and  Ro^er  West,  whose  names  are  sub- 
scribed to  the  said  writing,  and  also  to  prove  by 
oral  testimony  that  the  said  William  Herbert 
and  Roger  West  were  madstrates  of  the  county 
of  Fairfax,  on  the  21st  of  March,  1800,  and  had 
acted  as  such  for  many  years  before;  but  the 
court  gave  it  as  their  opinion  that  the  said 
writing  and  oral  testimony  were  not  legal  evi- 
dence to  be  admitted  to  prove  the  above-men- 
tioned facte. 

The  2d  bill  of  exceptions  stated,  that  the  de- 
fendant Turner  offered  to  show  to  the  court  that 
the  trustees  of  Fendall  were  not  entitled  to  the 
money  levied  on  the  execution  of  Fendall  v. 
Towers,  but  the  court  refused  to  suffer  him  to 
go  into  that  inquiry. 

The  3d  bill  of  exceptions  stated,  that  the  de- 
fendant Turner  produced  a  copy  of  an  execu- 
tion issued  on  a  judgment  obtained  by  William 
Deneale  against  RobBrt  Yoimg  and  Philip  Rich- 
ard Fendall,  (the  plaintiff  in  the  motion  below,) 
and  a  copy  of  the  return,  which  return  was  in  these 
words,  "Executed  on  the  sum  of  682  dollars 
and  43  cente,  money  in  my  hands,  being  the 
amount  of  the  sum  received*  by  me  for  the  sale 
of  certain  property  taken  by  virtue  of  a  fieri 
facias,  issued  from  the  clerk's  office  of  the  court 
of  hustings  of  Alexandria,  on  a  judgment  ob- 
tained bv  the  within  named  Philip  R.  Fendall 
against  John  Towers. 

"Charles  Turner,  T.  S." 

And  alleged  tliat  he  had  a  right,  and  was 
bound,  to  levy  that  execution  on  the  money  of 
the  said  Fendall,  which  he  had  levied  by  virtue 
of  the  execution  of  Fendall  v.  Towers,  and 
which  was  in  his  hands  separate  and  distinct 
from  any  other  money  at  the  time  the  execution 
of  Deneale  v.  Young  and  Fendall  was  delivered 
to  him ;  but  the  cx>urt  gave  it  as  their  opinion 
that  he  had  not  a  right,  and  was  not  bound  so 
to  do. 
Tlie  case  was  now  argued  by  Simms,  for  the 
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plaintiff  in  error,  and  by  C.  Lee  and  Swanu, 
for  defendant. 

121*]     *For  the  plaintiff  in  error,  it  was  con- 
tended. 

1st.  That  the  court  below  was  not  authorized 
to  render  judgment  at  any  other  term  than  that 
next  succeeding  the  return  of  the  execution. 

3d.  That  the  testimony  offered  to  prove  the 
insolvency  of  Fendall,  was  competent  for  that 
purpow,  and  ought  not  to  have  been  rejected. 

3a.  That  the  Defendant  below  ought  to 
bave  been  permitted  to  prove  the  trustees  of 
Fendall  not  entitled  to  receive  the  money  on  the 
execution  of  Fendall  v.  Towers. 

4th.  That  Turner  had  a  right  to  levy  the 
executiotj  of  Deneale  v.  Young  and  Fendall,  on 
the  money  of  Fendall  in  his  hands. 

1st.  Tlie  act  of  assembly  giving  this  remedy 
a:^ainf(t  sheriffs  ought  to  be  construed  strictlv, 
b(>cause  it  is  a  penal  law,  inasmuch  as  it  sub- 
jects the  officer  to  a  penalty  of  15  per  cent,  per 
annum,  for  not  paying  over  the  money  levied 
u})on  an  execution;  anu  because  this  summary 
process  by  motion  is  in  derogation  of  the  com- 
mon law  proceedings. 

The  words  of  the  act  are,  that  "  upon  a  mo- 
tion made  to  the  next  succeeding  general  court, 
or  other  court  from  whence  such  writ  shall  is- 
sue," ***tfM  court  is  hereby  authorized  and*  re- 
quired to  give  judgment  accordingly;"  that  is, 
**.such  nejct  succeeding  court."  The  court  in 
April  was  the  next  succeeding  court;  but  the 
OMirt  in  July,  at  which  this  judgment  was  ren- 
dered, had  no  jurisdiction  of  the  cause.  And 
although  consent  will  take  away  error,  yet  it 
will  not  give  jurisdiction. 

*^1.  Tlie  testimony  offered  to  prove  the  insol- 
vency of  Fendall,  ought  to  have  been  admitted. 

By  the  act  of  assembly  respecting  insolvent 
4ifbt<)r8,  {Ret).  Code,  p.  314,  315,  s.  40  and  4I,) 
upon  the  debtor's  delivering  his  schedule,  and 
taking  the  oath,  all  his  estate  becomes  vested, 
by  act  of  law,  in  the  sheriff  of  the  county,  and 
dt'bts  due  to  liim  are  to  be  recovered  in  the  name 
of  the  sheriff.  This  money  was  either  the 
money  of  Fendall,  and  so  vested  in  the  sheriff 
as  part  of  the  estate  in  possession,  or  else  it  was 
1 152*]  a  chose  in  action,  and  then  the  •sheriff 
is  the  only  person  entitled  to  recover  it.  In 
I'ither  case,  by  showing  the  insolvency  of  Fen- 
dall, we  show  that  the  title  is  out  of  him,  so 
that  he  cannot  support  his  motion.  The  act  of 
assembly  does  not  make  the  act  of  the  magis- 
trates in  administering  the  oath,  and  grantmg 
the  warrant  of  discharge  of  an  insolvent  debtor, 
a  matter  of  record.  Third  persons  have  no 
means  of  proving  the  fact  of  insolvency  but  by 
parol  testimony.  It  must  be  proved  like  any 
other  matter  in  poM.  We  offered  the  best  evi- 
dence which  the  nature  of  the  case  will  admit. 
We  offered  the  original  warrant  of  discharge 
under  the  hands  and  seals  of  the  magistrates, 
and  parol  proof  that  they  were  magistrates  at 
the  time,  and  had  acted  as  such  for  many  years 
before,  together  with  evidence  of  their  hand 
writing.  General  reputation  has  always  been 
cimsidered  as  sufficient  proof  of  the  official 
cliaracter  of  a  magl<<trate. 

.3d.  The  defendant  below  ought  to  have  been 
permitted  to  show  that  the  tnistees  of  Fendall 
were  not  entitled  to  the  money.  The  notice  in 
this  ca«ie  was  given  by  Fendall  for  his  trustees. 
Turner  could  not  know  whose  claims  he  had  to 
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oppose,  whether  those  of  Fendall  alone,  or  those 
of  his  trustees.  It  was  necessary  for  him,  there- 
fore, to  show  that  neither  the  one  nor  the  others 
were  entitled  to  recover  upon  this  motion;  and 
he  came  prepared  to  do  this,  but  the  court  would 
not  suffer  him  to  do  it.  Fendall,  by  reason  of 
his  insolvency,  and  the  consequent  operation  of 
law  in  transferring  all  his  rights  to  the  sheriff, 
could  not  recover  in  his  own  name  for  his  own 
use  and  benefit;  but  still,  as  courts  of  law  will 
protect  trusts  and  equitable  rights  where  they 
are  made  to  appear,  and  as  the  transfer  of  the 
estate  and  effects  of  an  instilvent  debtor,  which 
takes  place  by  the  operation  of  law,  does  not 
transfer  those  things  which  the  insolvent  has 
merely  as  trustee,  and  as  the  name  of  Fendall 
might,  therefore,  still  be  used  for  the  benefit  of 
the  trustees,  it  was  competent  and  proper  for 
the  defendant  below  to  show  that  the  trustees 
had  not  that  equitable  right  which  the  law  will 
protect. 

4th.  The  fourth  point  seems  to  divide  itself 
into  two  parts. 

Istf  Can  money  be  taken  upon  a  fieri  frtcicu 
in  any  case? 

*2d.  Can  the  officer  levy  a  fieri  fdciati  [*  1 23 
on  money  in  his  own  hands  which  he  has  col- 
lected for  the  use  of  the  debtor? 

1st.  It  is  a  general  principle  that  all  goods 
and  chattels,  ^e  property  of  the  debtor,  may 
be  taken  in  execution,  and  when  an  officer  has 
it  in  his  power  to  satisfy  an  execution  to  him 
directed,  it  is  his  duty  to  do  it,  and  he  is  liable 
to  the  creditor  if  he  fails  so  to  do.  The  money 
of  a  debtor  is  a  part  of  his  goods  and  chattels; 
it  follows,  that  it  is  liable  to  an  execution. 
There  is  no  possible  reason  why  it  should  not 
be  so.  It  is  said  there  are  some  old  authori- 
ties to  the  contrary,  and  that  the  reason  given 
is,  that  money  cannot  be  sold.  Doiig.  219, 
Anmstead  v.  Philpoi  But  the  reason  of  selling 
the  goods  taken  on  execution  is  that  money  may 
be  raised,  and  surely  the  execution  may  as  well  lie 
satisfied  by  taking  money  itself,  as  by  taking 
goods  which  must  be  sold  to  raise  the  money.  In 
2  Slunoer,  166,  Rex  v.  Webb,  it  is  said  that  by  a 
levari  facian  *'  the  sheriff  may  take  ready  mon- 
ey." And  in  this  respect  there  is  no  difference 
between  a  lev-ari facias  and  2k  fi^ri facias. 

The  law  is  expressly  laid  down  in  DaXt.  Sher- 
iff, 145  and  543,  that  money  may  be  taken  on 
a  fieri  far  if i^. 

2d.  If  money  in  the  possession  of  the  debtor 
may  be  taken,'  does  the  money  being  in  the 
hands  of  the  sheriff  make  anv  difference? 

In  the  case  of  Rex  p.  Bird,  f  Shoic.  87,  "  it 
was  resolved  by  the  court,  on  motion,  that  on 
a  fieri  facias  the  sheriff  may  sell  the  goods,  and 
if  he  pay  the  money  to  the  party,  it  is  good,  and 
the  court  will  allow  of  such  return,  because  the 
plaintiff  is  thereby  satisfied ;  although  the  writ 
run,  "ito  quod  Juiheat  coram  nofm,  &c.  The 
same  doctrine  is  held  in  5  Co.  90,  a.  Hoe's  Case. 

If,  then,  the  sheriff  might  have  paid  this 
money  to  Fendall,  and  had  so  paid  it,  he  would 
have  been  bound  to  seize  it  a^ain  instantly  to 
satisfy  the  execution  of  Deneale.  If  he  might 
have  done  this,  and  if  it  was  his  duty  to  satisfy 
the  execution  of  Deneale,  where  wa^  the  neces- 
sity of  his  *going  through  the  ceremon  v  [*  1 24 
of  a  payment  01  the  money  to  Fendall.  Here 
it  is  stated  by  the  officer  that  he  kept  the  money 
of  Fendall  distinct  and  separate  from  all  other 
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moDey,  and  that  he  levied  the  execution  of 
Deneale  on  that  identical  money.  This  is  in 
substance  the  same  thins  as  if  the  money  had 
been  paid  over  to  Fendall,  and  afterwards  seized 
by  the  officer. 

On  the  part  of  the  defendant  in  error,  it  was 
said,  in  reply, 

Ist.  As  to  the  power  of  the  court  to  give 
judgment  at  a  term  subsequent  to  the  term  next 
after  the  return  of  the  execution,  that  although 
the  act  of  assembly  may  be  penal,  and  although 
the  remedy  may  be  in  derogation  of  the  common 
law  proceedings,  yet,  like  all  other  statutes,  it 
must  have  a  reasonable  construction.  It  could 
never  be  supposed  to  intend  that  if  the  court 
did  not  ^ve  the  judgment  at  the  first  term,  the 
jurisdiction  which  they  once  had  should  cease. 

2d.  The  fact  of  FendalFs  insolvency  was 
not  material  to  the  question  before  the  court, 
because  any  person  who  was  equitably  entitled 
to  the  money  would  not  be  prechided  from  his 
claim  by  this  judgment;  and  by  the  act  of  as- 
sembly no  one  but  the  creditor  in  whose  name 
the  judgment  was  rendered  is  entitled  ta  this 
summary  process  against  the  officer  who  refuses 
to  pay  the  money  levied  upon  the  execution ; 
ana  if  any  other  person  was  in  equity  entitled 
to  the  money,  he  must  still  use  the  name  of 
Fendall.  The  name  of  the  nominal  creditor 
must  be  used,  or  the  remedy  pven  by  the  statute 
would  be  wholly  lost.  He  is  the  only  person 
who  could  acknowledge  a  satisfaction  upon 
record,  and  it  ought  not  to  be  in  the  power  of 
the  officer  to  allege  an  equitable  claim  in  another 
person  to  support  his  own  improper  act.  S  Cro. 
66,  176,  Benton  v.  Flower.  In  that  case  the 
creditor  had  become  bankrupt  after  the  money 
was  made  upon  the  execution  and  before  the 
return ;  and  upon  the  return,  the  assignees  con- 
tended that  they  had  the  ri^ht  to  receive  the 
money,  but  the  court  ordered  it  to  be  paid  to  the 
bankrupt,  because  the  assignees  were  no  parties 
to  the  suit,  and  the  bankrupt  was  the  only  per- 
son who  could  acknowledge  satisfaction  upon 
the  record ;  and  the  money,  being  levied  by  the 
sheriff  before  the  assignment,  was  to  be  con- 
125*]  sidered  *as  in  eustodia  legU,  and  so  not 
assignable.  It  w»f$  not  the  money  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  because  it 
did  not  become  his  money  until  he  received  it. 

But  if  the  insolvency  of  Fendall  were  ma- 
terial, still  the  evidence  adduced  was  not  conclu- 
sive of  the  fact,  nor  even  competent  to  prove 
it.  It  was  not  the  best  evidence  which  the  na- 
ture of  the  case  admitted.  If  the  act  of  the 
magistrates  was  a  simple  act  in  pais,  yet  they 
themselves  were  the  most  competent  witnesses 
to  prove  the  fact,  and  their  testimony  would  be 
better  evidence  than  paper  purporting  to  he 
signed  by  W.  Herbert  ana  R.  West,  who  do  not 
style  themselves  magistrates,  even  if  their  hand- 
writing should  be  proved.  It  does  not  appear 
that  they  were  dead,  or  that  their  testimony 
could  not  be  obtained.  And  as  to  common  re- 
port being  evidence  of  their  being  magistrates. 
It  certain^T  was  not  the  best  evidence,  because 
their  commissions,  and  the  certificate  of  their 
taking  the  requisite  oaths  of  office,  were  matters 
of  record.  Ap.  N.  P.  741.  When  the  acts  of 
ma^trates  are  (questioned'  in  the  county  in 
which  they  are  said  to  be  justices,  common  re- 
port may  be  sufficient,  because  all  persons  are 
supposed  to  be  obliged  to  take  notice  of  the 
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officers  of  their  county.  But  in  this  case  they 
were  alleged  to  be  justices  of  a  foreign  county. 
The  county  of  Fairfax  is  no  part  of  the  District 
of  Columbia. 

But  this  was  not  a  trial  by  jury,  and  it  is 
very  questionable,  whether  in  sucn  a  case,  a 
rejection  of  admissible  evidence  can  be  as- 
signed for  error,  with  any  more  propriety  than 
an  admission  of  incompetent  testimony. 

8.  It  is  contended  that  Turner  ought  to  have 
been  permitted  to  show  that  the  trustees  of 
Fendall  had  no  right  to  receive  the  money. 
The  answer  to  that  is,  that  the  court  were  not 
trying  the  right  of  the  trustees,  and  could  not 
look  into  their  equitable  claims.  The  court 
were  sitting  as  a  court  of  law,  and  not  as  a 
court  of  chancery.  If  the  trustees*  had  an 
equitable  right,  they  were  not  precluded  from 
asserting  it  in  a  proper  manner ;  if  they  had  not^ 
it  did  not  affect  the  present  question.  If  they 
had  a  legal  right,  they  would  not  be  barred  by 
the  judgment  in  this  case.  In  whatever  light 
the  subject  is  viewed,  it  appears  to  be  perfectly 
immaterial  to  the  present  question. 

♦4th.  But  the  fourth  point  includes  f*  120 
the  real  merits  of  this  controversy.  Had  the 
officer  a  right  to  satisfy  the  execution  of  Dan- 
eale  v.  Young  and  Fendall,  out  of  the  money 
in  his  hands  levied  by  virtue  of  the  execution 
of  Fendall  v.  Towers? 

1st.  Money  cannot  in  any  case  'be  taken  by 
the  officer  upon  an  execution.  It  is  a  general 
principle  that  on  a  fieri  faciati  the  goods  taken 
cannot  be  deliverea  to  the  creditor  in  satisfac- 
tion to  the  debt,  but  must  be  sold;  and  tlie 
books  give  this  as  a  reason  why  money  cannot 
be  taken.  Another  reason  may  be,  that  money 
cannot  be  identified.  But  the  law  is  different 
in  Virginia  from  the  English  law,  in  respect  to 
the  proceedings  on  execution. 

By  the  act  of  assembly  respecting  execution, 
Rev.  Code,  p.  309,  a.  12  and  13,  the  officer,  on 
all  executions,  having  published  notice  of  the 
time  and  place  of  ^e,  ten  days  before  such 
sale,  "shall  proceed  to  sell,  by  auction,  the 
goods  and  chattels,  so  taken,  or  so  much  there- 
of as  shall  be  sufficient  to  satisfy  the  judgment 
or  decree,  for  the  best  price  that  can  be  got  for 
the  same."  Here  it  is  evident  that  the  legisla- 
ture did  not  contemplate  the  case  of  money  it- 
self being  liable  to  be  taken  on  execution ;  for 
they  have  made  it  the  duty  of  the  officer,  in  all 
cases  of  execution,  to  advertise  and  sell  the 
goods  taken.  But  the  next  section  is  still 
stronger,  for  it  provides  *'  that  if  the  owner  of 
such  goods  and  chattels  shall  give  sufficient 
security  to  such  sheriff  or  officer,  to  have  the 
same  goods  and  chattels  forthcoming  at  the 
day  of  sale,  it  shall  be  lawful  for  the  sheriff  or 
oflicer  to  take  a  bond  from  such  debtor  and 
securities,  payable  to  the  creditor,  reciting  the 
service  of  such  execution,  and  the  amount  of 
money  or  tobacco  due  thereon,  and  with  con- 
dition to  have  the  goods  or  chattels  forthcom- 
ing at  the  day  of  sale  appointed  by  such  sheriff 
or  officer,  and  shall  thereupon  suffer  the  said 
goods  and  chattels  to  remain  in  the  possession, 
and  at  the  risk  of  the  debtor  until  that  time.  '* 
It  would  be  absurd  to  suppose  an  officer  ob- 
liged Jto  appoint  a  day  of  sale  for  selling  money; 
yet  the  giving  of  a  forthcoming  bond  is  a  right 
which  the  debtor  has  by  law ;  he  is  entitled  to 
the  delay  on  giving  the  security  required.     But 
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the  bond  cannot  be  taken  unless  a  day  of  sale  is 
appointed,  because  there  can  be  no  other  day 
127*]  on  which  the  *bond  can  become  for- 
feited. Hence,  then,  it  is  clear  that  the  legis- 
lature went  upon  the  ground  that  money  could 
not  be  taken  on  an  execution,  or  they  would 
have  excepted  such  a  case  from  the  general 
words  of  the  law.  But  if  money  was  liable  to 
be  taken  on  a  fieri  faeia»,  it  was  a  case  which 
must  have  often  happened,  and  could  not  have 
escaped  the  recollection  of  every  member  of  tlie 
legislature. 

A  strong  argument  arises  from  the  want  of 
adjudged  cases  on  this  point,  and  the  total  de- 
ficiency of  precedent  in  practice  within  our  own 
knowledge. 

In  the  case  of  Armuteadv.  PhUpot,  cited  from 
Dovg.  219.  Lord  Mansfield  confesses  that  there 
are  old  cases  which  say  that  money  cannot  be 
taken  in  execution,  even  though  found  in  the 
defendant's  scrutoire,  and  does  not  cite  any 
cases  to  the  contrary.  It  is  true,  he  says  the 
reason  given  is  a  quaint  one,  but  he  does  not 
say  it  was  not  good.  In  that  case,  the  money 
levied  for  the  debtor  was  ordered  to  be  paid  by 
the  sheriff  to  the  creditor  who  had  an  execu- 
tion, but  there  was  no  opposition  except  as  to 
the  attorney's  fees  on  the  first  execution,  which 
were  compromised,  and  the  court  and  bar 
speed  that  the  motion  was  of  the  first  impres- 
sion. 

2d.  But,  secondly,  this  was  not  the  money 
of  Fendall  until  it  wan  paid  to  him ;  and  there- 
fore If  the  law  be,  as  is  contended,  that  money 
of  the  debtor  may  be  taken  in  execution,  yet 
the  principle  does  not  apply  to  this  case.  By 
the  receipt  of  the  money  by  the  sheriff,  Fen- 
dall did  not  become  entitled  to  the  individual 
pieces  of  coin.  The  remedy  against  the  officer 
was  not  detinue  or  trover,  but  an  action  of 
de.)t,  or  on  the  case.  The  officer  became  the 
debtor  of  Fendall  for  so  much  money,  and 
there  is  no  reason  why  it  should  be  more  liable 
to  an  execution  in  the  hands  of  the  sergeant, 
than  in  those  of  any  other  individual ;  it  was 
neither  the  ^oods  nor  chattels  of  Fendall,  but  a 
mere  chose  m  action.  Fendall  could  not  com- 
pel the  officer  to  pay  it  before  the  return  day  of 
the  execution.  If  in  the  meantime  the  money 
had  been  lost  or  destroyed  by  robberj',  fire, 
Miemies,  lightning  or  tempest,  it  must  have 
bt-fTi  the  loss  of  the  officer,  and  not  of  Fendall. 
The  comniand  of  the  writ  oi  fieri  facias,  accord- 
128*J  ing  to  its  form  as  *pre8cribed  by  the 
act  of  assembly,  {Rev.  Code,  p.SOG)  is,  "that  you 
have  the  said  sum  of  money  before  the  judges  of 
our  said  court,  the         day  of  ,  to  render 

to  the  said  (creditor^  of  the  debt  and  dam- 
a?es  aforesaid."  Ana  the  form  of  the  return 
contained  in  the  same  act,  p.  SOU,  is,  "by  vir- 
tue of  this  writ  to  me  directed,  I  have  caused 
to  be  made  the  within  mentioned  sum  of 
of  the  goods  and  chattels  of  the  within  named 
A.  B.,  which  said  sum  of  ,  before  the 

judo's  within  mentioned,  at  the  day  and  place 
within  contained,  I  have  ready,  as  that  writ  re- 
qfuirea." 

The  form  of  the  writ  and  return  is  the  best. 
poMible  evidence  of  the  duty  of  the  officer.  He 
is  obliged  to  have  the  money  in  court,  to  be 
there  paid  to  the  creditor;  and  nothing  will  ex- 
tu<«i  him  from  an  exact  compliance  with  the 
command  of  the  writ,  but  payment  to  the  per- 
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son  named  as  creditor  in  the  execution;  and 
even  this  not  as  a  matter  of  right  but  of  favor. 
In  the  case  of  Eex  v.  Bird,  citea  from  2  Shower, 
87,  it  is  only  said  that  a  ptiyment  to  the  party 
will  be  allowed  by  the  court,  and  the  reason 
given  is  because  the  plaintiff  is  thereby  satis- 
fied. "But  this  is  only  by  permission  of  the 
court,  and  not  by  force  of  the  law."  2  Bac, 
Ahr.  352.  Now  if  the  plaintiff  is  not  satisfied,, 
the  reason  fails,  and,  consequently,  the  rule 
does  not  hold  good.  In  2  Bac.  Ahr.  ,i52,  it  is 
said,  "  in  strictness  the  money  is  to  be  brought 
into  court. 

In  the  case  of  Carum  v.  Smallieood,  3  Let. 
203,  20 ^.  it  is  said,  that  the  payment  of  the 
money  to  the  plaintiff  was  by  permission  of  the 
court,  not  ex  rigore  juris;  and  the  court  often 
orders  the  sheriff  to  bring  the  money  into  court, 
and  does  not  permit  the  plaintiff  to  have  it;  of 
which  power  the  coiut  would  by  this  means  be 
deprived. 

In  the  case  of  Benson  v.  Flower,  before  cited 
from  3  Cro.  166,  176,  it  is  expressly  stated  that 
the  money,  at  the  time  of  the  l)ankruptcy,  be- 
ing in  cvstodia  legis,  that  is,  in  the  hands  of  the 
sheriff,  was  not  the  property  of  the  bankrupt,  and 
did  not  become  so  until  he  received  it.  And 
in  the  case  of  Armistead  and  Philpot,  the 
money  was  first  brought  into  court,  and  there 
ordered  by  the  court  to  be  paid  to  the  second 
creditor,  on  affidavit  that  other  goods  and  chat- 
tels could  not  be  found.  This  case  shows,  as 
strongly  as  passible,  *the  necessity  of  [*129 
the  slieriff's  obeying  the  command  of  the  writ  " 
in  bringing  the  money  into  court,  instead  of 
paying  it  over  jo  the  creditor  out  of  court, 
because  otherwise  the  act  of  the  sheriff  would 
deprive  the  court  of  the  power  of  making  such 
an  order,  and  might,  in  many  cases,  deprive 
the  debtor  of  the  opportunity  of  obtaining  spee- 
dy justice,  on  a  motion  to  quash  the  execu- 
tion for  irregularity,  or  any  other  cause.  Be- 
sides, the  sheriff  might  go  on  and  levy  for 
one  creditor  after  another,  until  the  whole 
sum  should  be  swallowed  up  in  his  commis- 
sions. 

No  case  can  be  found  in  which  it  has  been 
permitted  to  be  done  at  the  discretion  of  the 
sheriff,  and  yet  it  is  a  case  which  must  happen 
in  every  day's  practice  if  it  could  be  done. 

The  Chief  Justice  delivered  the  opinion  of  the 
court. 

This  was  a  motion  made  by  the  defendant  m 
error  against  the  now  plaintiff,  in  the  circuit 
court  at  Alexandria,  under  an  act  of  the  Vir- 
ginia assembly,  which  declares  that  "  if  any 
sheriff,  under  sheriff  or  other  officer,  shall  make 
return  on  any  writ  of  fieri  facias,  or  venditioni 
exponas,  that  he  hath  levied  the  debt,  damagea 
or  costs,  as  in  such  writ  is  required,  or  any  part 
thereof,  and  shall  not  immediately  pay  the  same 
to  the  party  to  whom  the  same  is  payable,  or 
his  attorney,"  "it  sliall  and  may  be  lawful  for 
the  creditor  at  whose  suit  such  writ  of  fieri  facias 
or  venditioni  exponas'*  "shall  issue,  upon  a  mo- 
tion made  at  the  next  succeeding  general  court, 
or  other  coiu^  from  whence  such  writ  shall  issue, 
to  demand  jud^ent  against  such  sheriff,  officer, 
or  under  sheriff,  or  securities  of  such  imder 
sheriff,  for  the  money  or  tobacco  mentioned  in 
such  writ,  or  so  much  as  shall  be  returned  levied 
on  such  writs,"  "  with  interest  thereon  at  the 
rate  of  15  per  centum  per  annum  from  the  re- 
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turn  day  of  the  execution  until  the  judgment 
shall  be  discharged ;  and  such  court  is  hereby 
authorized  and  required  to  give  judgment  ac- 
cordingly, and  to  award  execution  thereon; 
providea  such  sheriff  or  officer  have  ten  days' 
previous  notice  of  such  motion."  That  Turner 
had  been  sergeant  of  the  town  of  Alexandria, 
and  had  returned  on  a  writ  oi  fieri  facias,  issued 
on  a  judgment  rendered  by  the  court  of  hustings 
1 30*]  for  that  corporation,  *in  favor  of  Philip 
Richard  Fendall,  that  he  had  made  the  debt, 
and  had  levied  thereon  a  writ  of  fieri  facuM  is- 
sued on  a  judgment  obtained  by  William  De- 
neale  against  Itobert  Young  and  jPhilip  R.  Fen- 
dall, merchants,  trading  under  the  firm  of  Rob- 
ert Yoimg  «&  Co. 

Before  the  next  succeeding  term  of  the  court 
of  hustings  would  have  arrived,  that  court  was 
abolished,  and  all  its  powers  and  duties  trans- 
ferred to  the  circuit  court  of  the  District  of  Co- 
lumbia for  the  county  of  Alexandria. 

To  the  first  term  of  the  circuit  court  notice 
was  given  that  a  judgment  would  be  moved  for, 
and  3ie  notice  was  signed  "Philip  Richard  Fen- 
dall, for  the  trustees  of  the  said  Philip  Richard 
FendaU." 

The  defendant  did  not  appear  to  the  notice, 
and  it  was  continued  to  the  succeeding  term, 
when  the  parties  appeared,  and  tlie  defendant, 
to  prove  that  P.  R.  Fendall  had  taken  the  oath 
of  an  insolvent  debtor,  and  was  thereupon  dis- 
charged, offered  in  evidence  a  warrant  signed 
,  William  Herbert  and  R.  West,  discharging  the 
said  Philip  R.  Fendall  out  of  custody,  as  an  in- 
solvent debtor,  and  further  offered  to  prove  the 
handwriting  of  the  said  Herbert  and  West,  and 
also  to  prove,  by  oral  testimony,  that  the  said 
Philip  Richard  Fendall  did  take  the  oath  of  an 
insolvent  debtor  before  the  said  William  Herbert 
and  Roger  West,  and  that  they  were,  on  the  21st 
of  Marcii,  1800,  the  time  of  administenng  the 
said  oath  and  granting  the  said  certificate,  mag- 
istrates for  the  county  of  Fairfax.  This  testi- 
mony was  rejected  bv  the  court  as  not  being 
legal  evidence  to  establish  the  fact,  and  to  this 
opinion  an  exception  was  taken. 

The  defendant  also  offered  to  show  that  the 
trustees  of  Philip  R.  Fendall  were  not  entitled 
to  the  money  levied  by  virtue  of  the  execution 
mentioned  in  the  notice,  which  testimony  was 
likewise  rejected  by  tlie  court;  and,  to  this 
opinion  also,  a  bill  of  exceptions  was  taken. 

The  defendant  then  produced  the  execution 
issued  in  favor  of  Deneale  v.  Robert  Young  and 
Philip  R.  Fendall,  merchants,  trading  under 
the  firm  of  Robert  Young  «&  Co.  with  the  return 
131*]  thereon,  showing  that  it  had  *been  lev- 
ied on  the  money  of  Philip  R.  Fendall  then  in 
his  hands,  and  alleged  that  the  ofiicer  had  a 
right  and  was  bound  to  levy  the  said  execution 
on  the  said  money,  but  the  Court  was  of  opinion 
that  he  had  not  a  right  so  to  do,  and  to  this 
opinion  also  an  exception  was  taken.  The  court 
then  proceeded  to  render  judgment,  on  the  no- 
tice, for  the  plaintiff;  to  which  judgment  a  writ 
of  error  has  been  sued  out  of  this  court ;  and  the 
errors  assigned  and  relied  on  are, 

1st.  That  the  court  for  the  county  of  Alex- 
andria was  not  empowered  to  render  judgment 
in  this  c^ise  at  any  term  subsequent  to  that  next 
succeeding  the  return  of  the  execution. 

2d.  That  the  testimony  offered  to  the  court  to 
prove  the  insolvency  of  Philip  R.  Fendall,  and 


rejected,  was  legal  testimony  to  prove  the  fact 
for  which  it  was  adduced,  and  ought,  therefore, 
to  have  been  admitted. 

8d.  That  the  defendant  in  the  court  below 
ought  to  have  been  permitted  to  prove  the  tnist- 
ees  of  Philip  R.  Fendall,  not  entitled  to  receive 
the  money  to  recover  which  the  notice  was 
given;  and, 

4th.  That  the  officer  had  a  right  to  levy  the 
execution  of  Deneale  on  the  money  of  Philip  R. 
Fendall  in  his  hands. 

To  support  the  first  error  assigned,  the  words 
of  the  act  of  assembly  giving  Uie  motion  have 
been  relied  on  as  only  empowering  the  court  to 
i-ender  judgment  in  this  summary  mode,  at  the 
term  next  succeeding .  that  to  which  the  execu- 
tion has  been  returned. 

That  is,  that  although  the  plaintiff  has  brought 
his  case  rightly  into  court,  yet  if,  from  any 
cause  whatever,  the  court  shall  be  unable  to 
render  judgment  at  the  first  term,  the  suit  must 
be  dismissed,  and  the  plaintiff  must  lose  his  rem- 
edy. The  words  must  be  very  plain  indeed 
which  will  forc«  a  court  to  put  upon  them  so 
irrational  a  construction  as  this.  On  recurrence 
to  the  act  relied  on,  it  does  not  appear  that  a 
restriction  so  unusual  and  so  unjust  in  itself,  has 
been  imposed.  The  words  "such  court,"  on  fair 
construction,  refer  to  the  court  in  which  the 
*motion  has  been  made,  and  not  to  the  J*  1325 
term  to  which  notice  was  given.  The  difficulty 
therefore  which  would  have  presented  itself,  if 
the  notice  had  been  given  to  a  term  subsequent 
to  that  next  succeeding  the  return  of  the  execu- 
tion has  no  existence  in  this  case. 

In  considering  the  second  error  assigned,  the 
court  was  satisfied  that  the  proceedings  before 
magistrates,  in  cases  of  insolvent  debtors,  are 
entirely  matters  in  pais,  and  are,  therefore,  to  be 
proved  by  parol  and  other  testimony.  The  evi- 
dence offered  was  certainly  legal  evidence  to 
establish  the  fact  for  which  it  was  adduced. 
The  court,  however,  is  not  satisfied  of  its  suflS- 
ciency;  but  without  determining  that  question, 
and  without  determining  whether,  in  a  case 
where  there  is  no  jury,  a  judgment  ought,  for 
the  rejection  of  testimony  which  was  admissible 
in  law,  to  be  reversed  in  any  state  of  things,  or 
the  cause  should  be  considered  as  if  the  testi- 
mony had  been  received,  it  is  the  opinion  of  all 
the  judges,  that  the  party  is  bound  to  show  the 
relevancy  of  the  fact  intended  to  be  established, 
to  the  case  before  the  court. 

In  the  present  cause  the  fact  to  be  established 
was  the  insolvency  of  Fendall,  which  insolvency 
is  not  shown  to  have  been  material  in  the  case, 
since  nothing  appears  in  the  record  to  induce 
an  opinion  that  the  proceeding  could  have  been 
in  any  other  name  than  his. 

Although,  then,  the  testimony  rejected  was 
proper  and  legal  evidence  towards  establishing 
the  fact,  yet  the  court  committed  no  error  in 
rejecting  that  testimony,  for  which  their  judg- 
ment ought  to  be  reversed,  Ijecause  the  fact  does 
not  appear  to  have  been  relevant  to  the  cause 
under  their  consideration. 

On  the  third  error  assigned,  the  opinion  of 
the  court  is,  that  whoever  might  in  equity  be 
entitled  to  the  money,  or  to  the  use  of  Fenaairs 
name,  the  notice  as  given  could  onlv  be  sus- 
tained by  showing  the  legal  right  of  I<  endall  to 
recover.  A  legal  right  in  the  trustees  would 
have  defeated  me  action,  for  it  is  instituted  in 
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ib<*  name  of  Philip  R.  Fendall,  although  it  may 
lie  for  the  benefit  of  his  trustees,  and  neither  the 
rpvereal  or  aliirmance  of  this  judgment  would 
uiTect  the  right  of  the  trustees  to  proceed  in  their 
own  names. 

1 33*]  *The  fourth  point  is  one  of  consider- 
able importance  and  difficulty.  In  discussing 
it  two  questions  have  been  made  at  the  bar. 

Ut.  Can  an  execution  be  levied  on  money? 

2d.  Can  it  be  levied  on  money  in  the  hands 
i>f  the  officer? 

The  principle  that  an  execution  cannot  be 
U^vied  on  money  has  been  argued  to  be  main- 
tainable under  the  authority  of  adjudged  cases, 
and  under  the  letter  and  meaning  of  the  act  of 
the  Virginia  legislature  on  the  subject  of  exe- 
cutions. 

Yet  no  such  adjudged  case  has  been  adduced, 
liord  Mansfield,  in  the  case  cited  from  Df)ug. 
:iu,  said,  "he  believed  there  were  old  cases 
where  it  had  l)een  held  that  the  sheriff  could 
not  take  money  in  execution,  even  though 
foimd  in  the  defendant's  scrutoire,  and  that  a 
quaint  reason  was  given  for  it,  viz.,  that  money 
could  not  be  sold ;"  and  it  is  believed  that  there 
may  be  such  cases,  but  certainly  there  are  also 
<u4es  in  which  the  contrary'  doctrine  has  been 
litld.  In  2  Shi/It.  166,  it  is  laid  down  expressly, 
that  money  may  be  taken  on  a  levari faciaa,  and 
no  difference  in  this  respect  is  perceived  be- 
tween the  two  ^rts  of  execution.  In  DaUon'n 
.^Uriff  145,  it  is  also  stated  in  terms,  that 
money  may  be  taken  in  execution  on  a  fieri 
hwiii*.  The  court  can  perceive  no  reason  in 
The  nature  of  the  thing  why  an  execution  should 
not  be  levied  on  money.  That  given  in  the 
btioks,  viz.,  that  it  cannot  be  sold,  seems  not  to 
liH  a  good  one.  The  reason  of  a  sale  is,  that 
mfjney  only  will  satisfy  the  execution,  and  if 
4ny  thing  else  be  taken  it  must  be  turned  into 
money;  but  surely,  that  the  means  of  convert- 
inir  the  thing  into  money  need  not  be  used,  can 
W  no  adequate  reason  for  refusing  to  take  the 
vf-ry  article  to  produce  which  is  the  sole  object 
<»f  the  execution. 

The  act  of  assembly  concerning  executions 
has  al!«o  been  relied  on  as  showing  that  only 
^uch  articles  can  be  taken  as  may  be  sold.  But 
the  provisions  of  the  act  can  only  be  considered 
a4  regulating  the  sale  of  such  articles  as  in  their 
nature  require  to  be  sold,  and  not  as  exempting 
134*]  *fn>m  execution  such  property  as  neea 
not  be  sold.  The  object  is  not  the  sale,  but  money, 
and  if  the  money  can  be  made  without  a  sale,*it 
oumot  be  unlawful  to  do  so.  But  in  the  case 
*il  an  execution  for  tobacco,  money  may  be 
^}ki.  and  therefore  may  be  executed,  and  it 
'^ould  be  strange  if,  by  an  execution  ordering 
;i  ofaeriff  to  make  money,  money  could  not  bS 
laken,  and  yet  might  be  taken  on  an  execution 
4>!tirrinff  him  to  make  some  other  article. 

It  is  the  opinion  of  the  court  that  money  may 
^>e  taken  in  execution,  if  in  the  pos.session  of  the 
♦I'-fendant;  bul  the  question  of  greater  diffi- 
culty is,  whether  it  may  be  taken  by  the  officer 
U'fnre  it  has  been  paid  to  the  person  entitled  to 
H'ccive  it. 

The  general  rule  of  law  is,  that  all  chattels, 
'he  property  of  the  debtor,  may  be  taken  in  ex- 
«'<:atioiiy  and  whenever  an  officer  h&s  it  in  his 
{"vwer  to  satisfy  an  execution  in  his  hands,  it  is 
hi»  dn^  to  do  so,  and  if  he  omits  to  perform 
h»  dd^,  he  must  be  accountable  to  those  who 
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may  be  injured  by  the  omission.  But  has 
money,  not  yet  paid  to  the  creditors,  become 
his  property?  That  is,  although  his  title  to  the 
sum  levied  may  be  complete,  has  he  the  actual 
legal  ownership  of  the  specific  pieces  of  coin 
which  the  officer  may  have  received?  On  prin- 
ciple the  court  conceives  that  he  has  not  this 
ownership.  The  judgment  to  be  satisfied  is  for 
a  certain  sum,  not  for  the  specific  pieces  which 
constitute  that  sum,  and  the  claim  of  the  cred- 
itor on  the  sheriff  seems  to  be  of  the  same  na- 
ture with  his  claim  under  the  judgment,  and 
one  which  may  be  satisfied  in  the  same  manner. 
No  right  would  exist  to  pursue  the  specific 
pieces  received  by  the  officer,  although  they 
should  even  have  an  earmark;  and  an  action  of 
debt,  not  of  detinue,  may  be  brought  against 
him  if  he  fails  to  pay  over  the  sum  received,  or 
converts  it  to  his  own  use.  It  seems  to  the 
court  that  a  right  to  specific  pieces  of  money 
can  only  be  acquired  by  obtaining  the  legal  or 
actual  possession  of  them,  and  until  this  is  done 
there  can  be  no  such  absolute  ownership  as  that 
an  execution  may  be  levied  on  them.  A  right 
to  a  sum  of  money  in  the  hands  of  a  sheriff  can 
no  more  be  seized  than  a  right  to  a  sum  of 
money  in  the  hands  of  any  other  person,  and 
however  wise  or  just  it  may  be  to  give  such  a 
remedy,  the  law  does  not  appear  yet  to  have 
given  it.  The  dictum  of  Judge  Buller,  in  the 
*case  in  1  Ihimford  and  Ettst,  370,  [*135 
proves  that  the  mere  possession  of  money,  as  a 
tnistee,  does  not  give  to  the  jxxssessor,  before  a 
conversion,  such  a  property  in  it,  as  to  render 
It  liable  for  his  debts;  but  does  not  manifest  an 
opinion  that  the  person  for  whose  use  it  was  re- 
ceived, but  to  whose  possession  it  has  not  come, 
is  to  be  considered  as  the  legal  owner  of  the 
specific  pieces  themselves,  so  that  they  have  be- 
come, in  contemplation  of  law,  his  goods  and 
chattels.  Indeed  it  is  observable  in  that  case, 
that  if  the  money  had  been  due  to  the  parish 
at  the  time  bankruptcy  of  the  defendant,  who 
was  an  overseer  of  the  poor,  took  place,  the 
parish  would  have  been  in  no  better  condition 
than  other  creditors,  and  would  have  possessed 
no  exclusive  property  in  the  money  claimed. 

Although  the  dictum  of  Judge  Buller  may 
appear  to  militate  somewhat  against  this  posi- 
tion, yet  the  principle  of  the  decision  is  in  its 
favor,  for  the  judgment  of  the  court  is  declared 
to  be  founded  on  the  fact  that  the  debt  was  not 
a  debt  till  after  the  bankruptcy. 

The  case  cited  from  3  Vroke,  166,  176,  ex- 
pressly states  the  property  of  the  money  while 
in  the  hands  of  the  sheriff,  not  to  be  in  the 
creditor;  and  although  the  inference  of  the 
(;ourt  from  that  principle  does  not  appear  to 
have  been  warranted,  yet  the  principle  itself  is 
believed  to  be  certainly  correct. 

In  the  case  of  Arniistead  v.  PhUpot,  Doug. 
219,  the  court  directed  the  money  of  the  debtor 
to  be  paid  to  the  creditor,  whose  execution  was 
in  the  hands  of  the  sheriff  holding  that  money 
also;  but  this  direction  would  have  been  un- 
necessary if  the  sheriff  had  possessed  a  previous 
right  to  make  the  appropriation. 

It  is  stated  in  Banie»^%  Notes,  214,  to  have 
been  adjudged  in  Trinity  term,  S2d  and  ,lJd  of 
George  II.  in  the  case  of  Htaple  v.  Bird,  where  a 
sheriff  had  levied  an  execution  on  money  in  his 
hands,  that  he  should,  notwithstanding  this  ex- 
ecution, pay  the  money  to  the  person  entitled 
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to  the  benefit  of  the  first  judgment.  It  is  true 
that  in  that  case  the  person  in  whose  name  the 
judgment  was  rendered,  was  not  entitled  to  the 
mon^  received  under  it,  but  the  case  is  not 
stated  to  have  been  decided  on  that  principle; 
136*]  and  *the  very  frequency  of  such  a  state 
of  things  furnishes  an  argument  of  no  incon- 
siderable weight  against  the  right  to  levy  an 
execution  on  money  so  circumstanced.  The 
equitable  right  of  persons,  whose  names  do  not 
appear  in  the  execution,  ought  to  be  preserved; 
and  considerable  injustice  might  result  from 
imposing  on  the  sheriff  the  duty  of  deciding  at 
his.  peril  on  such  rights. 

Considering  the  case,  then,  either  on  princi- 
ple or  authority,  it  appears  to  the  court  that  the 
creditor  has  not  such  a  le^l  property  in  the 

rifle  pieces  of  money  levied.ior  him,  and  in 
hands  of  the  sheriff,  as  to  authorize  that 
officer  to  take  those  pieces  in  execution  as  the 
goods  and  chattels  of  such  creditor. 

But  the  money  becomes  liable  to  such  execu- 
tion the  instant  it  shall  be  paid  into  the  hands 
of  the  creditor;  and  it  then  becomes  the  duty  of 
the  officer  to  seize  it.  It  appears  unreasonable 
that  the  law  should  direct  a  pa3rment  under 
such  circumstances.  If  the  money  shall  be 
seized  the  instant  of  its  being  received  by  the 
creditor,  then^he  payment  to  nim  seems  a  vain 
and  useless  ceremony  which  might  well  be  dis- 
pensed with ;  and  if  the  money  should,  by  being 
so  paid,  be  withdrawn  from  the  power  of  the 
officer,  then  his  own  act  w^ould  put  beyond 
his  reach,  property  rendered  by  law  liable  to 
his  execution,  and  which,  of  consequence,  the 
law  made  it  his  duty  to  seize. 

The  absurdity  involved  in  such  a  construc- 
tion led  the  court  to  a  further  consideration  of 
the  subject. 

The  mandate  of  a  writ  of  fieri  facuis,  as  orig- 
inally formed,  is,  that  the  officer  have  the  money 
in  court  on  the  return  day,  there  to  be  paid  to 
the  creditor.  Forms  of  writs  furnish  strong 
evidence  of  what  was  law  when  they  w^ere  de- 
vised, and  of  the  duty  of  the  officer  to  whom 
they  are  directed.  Originally  it  was  regularly 
the  duty  of  the  officer  to  have  the  money  in 
court,  and  it  has  been  held,  that  not  even  pay- 
ment to  the  creditor  himself  could  excuse  the 
non -performance  of  this  duty.  The  rigor  of 
this  rule  has  been  considerably  relaxed,  but  the 
form  of  the  writ,  as  directed  by  a  late  act  of 
the  legislature  of  Virginia,  yet  is,  that  the 
money  shall  be  in  court  on  the  return  day,  and 
there  appears  no  excuse  for  omitting  this  duty, 
137*J  unless  *it  shall  have  been  paid  to  the 
creditor.  The  sheriff  may  certainly  make  such 
payment  out  of  court,  if  no  circumstance  occurs 
which  legally  obstructs  or  opposes  it,  such  as 
an  injunction  from  the  court  of  chancery,  in 
which  case,  by  the  law  of  Virginia,  the  money 
must  be  returned ;  or  an  execution  against  the 
goods  and  chattels  of  the  person  to  whom  the 
money  in  his  hands  shall  be  payable.  In  the 
latter  case  it  seems  to  the  court  still  to  be  the 
duty  of  the  sheriff  to  obey  the  order  of  the  writ, 
and  to  bring  the  money  in  to  court,  there  to  be 
disposed  of  as  the  court  may  direct.  This  was 
done  in  the  case  of  Armistead  v.  Philpot,  and 
in  that  case  the  court  directed  the  money  to  be 
paid  in  satisfaction  of  the  second  execution. 
This  ought  to  be  done  whenever  the  legal  and 
equitable  right  to  the  money  is  in  the  person 
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whose  goods  and  chattels  are  liable  to  such 
execution. 

In  the  case  of  Turner  and  Fendall,  the  sheriif 
not  having  brought  the  money  into  court,  but 
having  levied  an  execution  on  it  while  in  his 
hands,  has  not  sufficiently  justified  the  non- 
payment of  it  to  the  creditor;  and  therefore  the 
court  committed  no  error  in  rendering  judg- 
ment against  him  on  the  motion  of  that  cred- 
itor. If  the  payment  of  the  damages  should  be 
against  ec^uity,  that  was  not  a  subject  for  the 
consideration  of  the  court  of  law  which  ren- 
dered the  judgment. 

Judgment  canned, 

DistinflTuished— 4  Crancb  C.  C.  50. 

Cited— 1  Crauch  541 ;  Hemp.  08 ;  S  Story  62. 
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WILLIAM  MARBURY 

V. 

JAMES  MADISON,  Secretary  of  State  of  the 

United  States. 

The  Supreme  Court  of  the  United  States  has  not 
power  to  Issue  a  mandamus  to  a  Secretarv  of  State 
of  the  United  States,  it  heinoran  exercise  of  ori^rinal 
jurisdiction  not  warranted  oy  the  constitution. 

ConirresB  has  not  power  to  orive  original  juris- 
diction to  the  Supreme  Court  In  other  oases  than 
those  described  in  the  constitution. 

An  act  of  congress  repugnant  to  the  constitu- 
tion cannot  become  a  law. 

The  courts  of  the  United  States  are  bound  to  take 
notice  of  the  constitution. 

A  commission  is  not  necessary  to  the  appoint^ 
ment  of  an  officer  by  the  executive:  semb. 

A  commission  is  only  evidence  of  an  appoint- 
ment. 

Delivery  is  not  necessary  to  the  validity  of  letters 
patent. 

The  president  cannot  authorize  .a  Secretarv  of 
State  to  omit  the  performance  of  those  duties  which 
arc  enjoined  by  law. 

A  justice  of  peace  in  the  District  of  Columbia  is 
not  removable  at  the  will  of  the  president. 

When  a  commission  for  an  officer  not  holding  his 
office  at  the  will  of  the  president,  ia  by  him  signed 
and  transmitted  to  the  Secretary  of  State,  to  be  seal- 
ed and  recorded,  it  is  irrevocable ;  the  appointment 
is  complete.  . 

A  mandamus  is  the  proper  remedy  to  compel' a 
Secretary  of  State  to  deliver  a  commission  to  which 
the  party  is  entitled. 

AT  the  last  t«rm,  viz.,  December  term,  1801 . 
William  Marbury,  Dennis  Ramsay,  Robert 
Townsend  Hooe,  and  William  Harper,  by  their 
counsel,  Charles  Lee,  Esq.  late  attorney  general 
of  the  United  States,  *8everally  moved  f^jlSH 
the  court  for  a  rule  to  James  Madison,  Secretary 
of  State  of  the  United  States,  to  show  cause  why 
a  mandamus  should  not  issue  commanding  him 
to  cause  to  be  delivered  to  them  respectively 
their  several  commissions  as  justices  of  the  peace 
in  the  District  of  Columbia.  This  motion  waK 
supported  by  affidavits  of  the  following  facts; 
that  notice  of  this  motion  had  been  given  to  Mr. 
Madison ;  that  Mr.  Adams,  the  late  president  of 
the  United  States,  nominated  the  applicants  to 
the  senate  for  their  advice  and  consent  to  be  ap> 
pointed  justices  of  the  peace  of  the  District  of 
Columbia;  that  the  senate  advised  and  consent- 
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ed  to  the  appointments;  that  commissions  in  due 
form  were  signed  by  the  said  President  appoint- 
ing them  justices,  he. ;  and  that  the  seal  of  the 
I'nited  States  was  in  due  form  affixed  to  the 
said  commissions  by  the  secretary  of  state;  that 
the  applicants  have  requested  Mr.  Madison  to 
deliver  them  their  said  commissions,  who  has 
not  complied  with  that  request;  and  that  their 
.said  commissions  are  withheld  from  them ;  that 
the  applicants  have  made  application  to  Mr. 
Madison,  as  Secretary  of  State  of  the  United 
Stales,  at  his  office,  for  information  whether  the 
commissions  were  signed  and  sealed  as  aforesaid ; 
that  explicit  and  satisfactory  information  has 
not  been  given  in  answer  to  that  inquiry,  either 
by  the  Secretary  of  State  or  an^  officer  in  the  de- 
partment of  state;  that  application  has  been 
made  to  the  secretary  of  the  senate  for  a  certifi- 
cate of  the  nomination  of  the  applicants,  and  of 
the  advice  and  consent  of  the  senate,  who  has 
declined  ^ving  such  a  certificate;  whereupon  a 
rule  was  ^d  to  show  cause  on  the  fourth  day  of 
this  term.  This  rule  having  been  duly  served, 
Mr.  Lee,  in  support  of  the  rule,  observed,  that 
it  was  important  to  know  on  what  ground  a 
justice  of  peace  in  the  District  of  Columbia  holds 
his  office,  and  what  proceedings  are  necessa- 
ry to  constitute  an  appointment  to  an  office  not 
held  at  the  will  of  the  President.  However 
notorious  the  facts  are,  upon  the  suggestion  of 
which  this  rule  has  been  laid,  yet  the  applicants 
have  been  much  embarrassed  in  obtaining  evi- 
dence of  them.  Reasonable  information  has  been 
denied  at  the  office  of  the  department  of  state. 
Although  a  respectful  memorial  has  been  made 
to  the  senate  praying  them  to  suffer  their  secre- 
tary to  give  extracts  from  their  executive  jour- 
139*]  nals  respecting  *the  nomination  of  the 
applicants  to  the  senate,  and  of  their  advice  and 
consent  to  the  appointments,  yet  their  request 
has  been  denied,  and  their  petition  rejected. 
They  have  therefore  been  compelled  to  summon 
wimeases  to  attend  in  court,  whose  voluntary 
affidavits  they  could  not  obtain.  Mr.  Lee  here 
read  the  affidavit  of  Dennis  Ramsey,  and  the 
printed  Journals  of  the  senate  of  Slst  January, 
1^,  respecting  the  refusal  of  the  senate  to  suf- 
fer their  secretary  to  give  the  information  re- 
anested.  He  then  caUed  Jacob  Wagner  and 
Daniel  Brent,  who  had  been  summoned  to  at- 
tend the  court,  and  who  had,  as  it  is  understood, 
declined  giving  a  voluntary  affidavit.  They  ob- 
Je-ned  to  heing  sworn,  alleging  that  they  were 
clerks  in  the  department  of  state,  and  not  bound 
to  disclose  any  facts  relating  to  the  business  or 
transactions  in  the  office. 

Mr.  Lee  observed,  that  to  show  the  propriety 
of  examining  Uiese  witnesses,  he  would  make  a 
f  (f  w  remarks  on  the  nature  of  the  office  of  Secre- 
tary of  State.  His  duties  are  of  two  kinds,  and 
he  exercises  his  functions  in  two  distinct  capaci- 
ties; as  a  public  ministerial  officer  of  the  United 
States,  and  as  agent  of  the  president.  In  the  first, 
hl<  duty  is  to  the  United  States  or  its  citizens; 
in  the  other,  his  duty  is  to  the  President;  in  the 
Qoa^  lie  is  an  independent  and  an  accountable 
in  the  other,  he  is  dependent  upon  the 
It,  is  his  agent,  and  accountable  to  him 
In  the  former  capacity  he  is  compellable 
tgf  M^damus  to  do  his  duty;  in  the  latter  he  is 
■ik  This  distinction  is  clearly  pointed  out  by 
acts  of  congress  upon  this  subject.  The 
*  WmMj,  1MI»  vol.  i,  p.  £59, 


entitled  '*An  act  for  establishing  an  executive 
department,  to  be  denominated  the  department 
of  foreign  affairs."  The  first  section  ascertains 
the  duties  of  the  secretary  so  far  as  he  is  consid- 
ered as  a  mere  executive  agent.  It  is  in  these 
words,  "Be  it  enacted,  Sec,  that  there  shall  be 
an  executive  department,  to  be  denominated  the 
department  of  foreign  affairs,  and  that  there 
shall  be  a  principal  officer  therein,  to  be  called 
the  secretaiT  of  the  department  of  f oreim  af- 
fairs, who  shall  perform  and  execute  such  duties 
as  shall  from  time  to  time  be  enjoined  on,  or 
intrusted  to  him  by  the  President  of  the  United 
Stated,  agreeable  to  the  constitution,  relative  to 
correspondences,  commissions,  *or  in-  [*14:0 
structions  to  or  with  public  ministers  or  consuls 
from  the  United  States;  or  to  negotiations 
with  public  ministers  from  foreign  states  or 
princes,  or  to  memorials  or  other  applications 
from  foreign  public  ministers,  or  other  foreign- 
ers, or  to  such  other  matters  respectinff  for- 
eign affairs  as  the  President  of  the  United 
States  shall  assign  to  the  said  department; 
and  furthermore,  that  the  said  principal  officer 
shall  conduct  the  business  of  the  said  depart- 
ment in  such  manner  as  the  President  of  the 
United  States  shall  from  time  to  time  order  or 
instruct." 

The  second  section  provides  for  the  appoint- 
ment of  a  chief  clerk ;  the  third  section  prescribes 
the  oath  to  be  taken  which  is  simply,  "well 
and  faithfully  to  execute  the  trust  committed  to 
him;"  and  the  fourth  and  last  section  gives  him 
the  custody  of  the  books  and  papers  of  the  de- 
partment of  foreign  affairs  under  the  old  con- 
gress. Respecting  the  powers  given,  and  the 
auties  imposed,  by  this  act,  no  mandamus  will 
lie.  The  secretary  is  responsible  only  to  the  presi- 
dent. The  other  act  or  congress  respecting  this 
department  was  passed  at  the  same  session  on  the 
15th  September,  1789,  vol.  I,  p.  4I,  t.  IJ^,  and  is 
entitled  "An  act  to  provide  for  the  safe  keeping 
of  the  acts,  records,  and  seal  of  the  United  States, 
and  for  other  purposes."  The  first  section 
changes  the  name  of  the  department  and  of  the 
secretary,  calling  the  one  the  department  and  the 
other  the  Secretary  of  State.  The  second  sec- 
tion assigns  new  duties  to  the  secretary,  in  the 
performance  of  which  it  is  evident,  from  their 
nature,  he  cannot  be  lawfully  controlled  by  the 
President,  and  for  the  non-performance  of  which 
he  is  not  more  responsible  to  the  President  than 
to  any  other  citizen  of  the  United  States.  It 
provides  that  he  shairreceive  from  the  President 
all  bUls,  orders,  resolutions  and  votes,  of  the 
senate  and  house  of  representatives,  which  shall 
have  been  approved  and  signed  by  him;  and 
shall  cause  them  to  be  published,  and  printed 
copies  to  be  delivered  to  the  senators  and  repre- 
sentatives, and  to  the  executives  of  the  several 
states;  and  makes  it  his  duty  carefully  to  pre- 
serve the  originals;  and  to  cause  them  to  be 
recorded  in  books  to  be  provided  for  that  pur- 
pose. The  third  section  provides  a  seal  01  the 
United  States.  The  fourth  makes  it  his  duty  to 
keep  the  said  seal,  and  to  make  out  and  record, 
and  to  affix  the  seal  of  the  United  States  to 
all  civil  commissions,  after  they  *8hall  PI 41 
have  been  signed  by  the  President.  The  fifth 
section  provides  for  a  seal  of  office,  and  that  all 
copies  of  records  and  papers  in  his  office,  au- 
thenticated under  that  seal,  shall  be  as  good  evi- 
dence as  the  originals.  The  sixth  section  estab- 
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lishes  fees  for  copies,  &c.  The  seventh  and  last 
section  gives  him  the  custodv  of  the  papers  of 
the  office  of  the  secretary  or  the  old  congress. 
Most  of  the  duties  assigned  by  this  act  are  of  a 
public  nature,  and  the  secretary  is  bound  to  per- 
form them,  without  the  control  of  anv  person. 
The  President  has  no  right  to  prevent  him  from 
receiving  the  bills,  orders,  resolutions  and  votes 
of  the  legislature,  or  from  publishing  and  dis- 
tributing them,  or  from  preserving  or  recording 
them.  While  the  secretary  remains  in  office,  the 
president  cannot  take  from  his  custody  the  seal 
of  the  United  States,  nor  prevent  him  from  re- 
cording and  affixing  the  seal  to  civil  commis- 
sions of  such  officers  as  hold  not  their  offices  at 
the  will  of  the  President,  after  he  has  signed 
them  and  delivered  them  to  the  secretary  for 
that  purpose.  By  other  laws  he  is  to  make  out 
and  record  in  his  office  patents  for  useful  dis- 
coveries, and  patents  of  lands  granted  under  the 
authority  of  the  United  States.  In  the  perform- 
ance of  all  these  duties  he  is  a  public  nunisterial 
officer  of  the  United  States.  And  the  duties  be- 
ing enjoined  upon  him  by  law,  he  is,  in  execut- 
ing them,  uncontrollable  by  the  President:  and 
if  he  neglects  or  refuses  to  perform  them,  he 
may  be  compelled  by  mandamus,  in  the  same 
manner  as  other  persons  holding  offices  under 
the  authority  of  the  United  States.  The  Presi- 
dent is  no  party  to  this  case.  The  secretary  is 
called  upon  to  perform  a  duty  over  which  the 
President  has  no  control,  and  m  regard  to  which 
he  has  no  dispensing  power,  and  for  the  neglect 
of  which  he  is  in  no  manner  responsible.  The 
secretary  alone  is  the  person  to  whom  they  are 
intrusted,  and  he  alone  is  answerable  for  their 
due  performance.  The  Secretary  of  State,  there- 
fore, being  in  the  same  situation,  as  to  these  du- 
ties^  as  every  other  ministerial  officer  of  the 
United  States,  and  equally  liable  to  be  compelled 
to  perform  them,  is  also  bound  by  the  same  rules 
of  evidence.  These  duties  are  not  of  a  confiden- 
tial nature,  but  are  of  a  public  kind,  and  his 
clerks  can  have  no  exclusive  privileges.  There 
are  undoubtedly  facts,  which  may  come  to  their 
knowledge  by  means  of  their  connection  with 
the  Secretary  of  State,  respecting  which  they 
142*]  *cannot  be  bound  to  answer.  Such  are 
the  facts  concerning  foreign  correspondences, 
and  confidential  communications  between  the 
head  of  the  department  and  the  President. 
This,  however,  can  be  no  objection  to  their  be- 
ing sworn,  but  may  be  a  ground  of  objection  to 
any  particular  question.  Suppose  I  claim  title 
to  land  under  a  patent  from  the  United  States. 
I  demand  a  copy  of  it  from  the  Secretary  of  State. 
He  refuses.  Surely  he  may  be  compelled  by 
mandamus  to  give  it.  But  m  order  to  obtain  a 
mandamus,  I  must  show  that  the  patent  is  re- 
corded in  his  office.  My  case  would  be  hard  in- 
deed if  I  could  not  call  upon  the  clerks  in  the 
office  to  ^ve  evidence  of  that  fact.  Again,  sup- 
pose a  pnvate  act  of  congress  had  passed  for  my 
benefit.  It  becomes  neceii«ary  for  me  to  have 
the  use  of  that  act  in  a  court  of  law.  I  apply 
for  a  copy.  I  am  refused.  Shall  I  not  be  per- 
mitted, on  a  motion  for  a  mandamus,  to  call 
upon  the  clerks  in  the  office  to  prove  that  such 
an  act  is  among  the  rolls  of  the  office,  or  that  it 
is  duly  recorded?  Surely  it  cannot  be  contend- 
ed that  although  the  laws  ai'e  to  be  recorded, 
yet  «o  aoewi  is  to  be  iMid  to  the  records,  and  no 
oeiMlIt  to  resuh  tbercf  rt>m. 


The  Court  ordered  the  witnesses  to  be  sworn 
and  their  answers  taken  in  writing,  but  in- 
formed them  that  when  the  questions  were 
asked  they  might  state  their  objections  to  answer- 
ing each  particular  question,  if  they  had  any. 

Mr.  Warner  being  examined  upon  interroffa- 
tories,  testified,  that  at  this  distance  of  time  lie 
could  not  recollect  whether  he  had  seen  any 
commission  in  the  office,  constituting  the  ap- 
plicants, or  either  of  them,  justices  of  the  peace. 
That  Mr.  Marbury  and  Mr.  Ramsay  called  on 
the  Secretary  of  State  respecting  their  commis- 
sions. That  the  secretary  referr^  them  to  him ; 
he  took  them  into  another  room  and  mentioned 
to  them,  that  two  of  the  commissions  had  been 
signed,  but  the  other  had  not.  That  he  did  not 
know  that  fact  of  his  own  knowledge,  but  by 
the  information  of  others.  Mr.  Wagner  de- 
clined answering  the  question  *'  who  ^ve  him 
that  information ;"  and  the  court  decided  that 
he  was  not  bound  to  answer  it,  because  it  was 
not  pertinent  to  this  cause.  He  further  testified 
that  some  of  the  commissions  of  the  justices, 
but  he  believed  not  all,  were  recorded.  He 
did  not  know  whether  the  commissions  of  the 
applicants  were  *recorded,  as  he  had  [*14:3 
not  had  recourse  to  the  book  for  more  than 
twelve  months  past. 

Mr.  Daniel  Brent  testified,  that  he  did  not 
remember  certainly  the  names  of  any  of  the 
persons  in  the  commissions  of  justices  of  the 
peace  signed  by  Mr.  Adams;  but  he  believed, 
and  was  almost  certain,  that  Mr.  Marbury'sand 
Col.  Hooe's  commissions  were  made  out,  and 
that  Mr.  Ramsay's  was  not;  that  he  made  out 
the  list  of  names  by  which  the  clerk  who  filled 
up  the  commissions  was  guided ;  he  believed 
that  the  name  of  Mr.  Ramsay  was  pretermitted 
by  mistake,  but  to  the  best  of  his  knowledge  it 
contained  the  names  of  the  other  two;  he  be- 
lieved none  of  the  commissions  for  justices  of 
the  peace,  signed  by  Mr.  Adams,  were  recorded. 
After  the  commissions  for  justices  of  the  peace 
were  made  out,  he  carried  them  to  Mr.  Adamn 
for  his  signature.  After  being  signed,  he  car- 
ried them  back  to  the  secretary's  office,  where 
the  seal  of  the  United  States  was  affixed  to 
them.  That  commissions  are  not  usually  de- 
livered out  of  the  office  before  they  are  recorded : 
but  sometimes  they  are,  and  a  note  of  them 
only  IS  taken,  and  tney  are  recorded  afterwards. 
He  believed  none  of  those  commissions  of  jus- 
tices were  ever  sent  out,  or  delivered  to  the  per- 
sons for  whom  they  were  intended ;  he  did  not 
know  what  became  of  them,  nor  did  he  know 
that  they  are  now  in  the  office  of  the  Secretary 
of  State. 

Mr.  Lincoln,  attorney  general,  having  been 
^ummoned,  and  now  callra,  objected  to  answer- 
ing. He  requested  that  the  questions' might  be 
put  in  writing,  and  that  he  might'  afterwards 
have  time  to  determine  whether  he  would  an- 
swer. On  the  one  hand  he  respected  the  juris- 
diction of  this  court,  and  on  the  other  he  felt 
himself  bound  to  maintain  the  rights  of  the 
executive.  He  was  acting  as  Secretary  of  State 
at  the  time  when  this  transaction  happened. 
Ii^<^was  of  opinion,  and  his  opinion  was  sup- 
{^rted  by  that  of  others  whom  he  highly  re- 
spected, that  he  was  not  bound,  and  ought  not 
to  answer,  as  to  any  facts  which  came  officially 
to  hi*  knowledge  w^hile  acting  as  Secretary  of 
State. 
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The  questions  being  written,  were  tlien  rejui 
and  handed  to  him.  He  repeated  the  ideas  he 
had  before  suggested,  and  said  his  objections 
were  of  two  kinds. 

144*1  *lst.  He  did  not  think  himself  bound 
to  disclose  his  official  transactions  while  acting 
as  Secretary  of  St^te;  and,  « 

2d.  He  ought  not  to  be  compelled  to  answ^er 
any  thing  which  might  tend  to  criminate  him- 
self. 

Mr.  Lee,  in  reply,  repeated  the  substance  of 
the  observations  he  had  before  made  in  answer 
to  the  objections  of  Mr.  Wagner  and  Mr. 
Brent.  He  stated  that  the  duties  of  a  Secretary 
of  State  were  two-fold.  In  discharging  one 
part  of  those  duties  he  acted  as  a  public  minis- 
terial officer  of  the  United  States,  totally  inde- 
pendent of  the  President,  and  that  as  to  any 
facts  which  came  officially  to  his  knowledge, 
while  acting  m  this  capacity,  he  was  as  much 
bound  to  answer  as  a  marshal,  a  collector,  or 
any  other  ministerial  officer.  But  that  in  the 
discbarge  of  the  other  part  of  his  duties,  he  did 
not  act  as  a  public  ministerial  officer,  but  in  the 
capacity  of  an  agent  of  the  President,  bound  to 
obey  his  orders,  and  accountable  to  him  for  his 
a>Dduct.  And  that  as  to  any  facts  which 
came  officially  to  his  knowledge  in  the  discharge 
of  this  part  of  his  duties,  he  was  not  bound  to 
answer.  He  agreed  that  Mr.  Lincoln  was  not 
bound  to  disclose  any  thing  which  might  tend 
to  criminate  himself. 

Mr.  Lincoln  thought  it  was  going  a  great 
way  to  say  that  every  Secretary  of  State  should 
at  all  times  be  liable  to  be  called  upon  to  appear 
as  a  witness  in  a  coiut  of  justice,  and  testify 
to  facts  which  came  to  his  knowledge  officially. 
He  felt  himself  delicately  situated  between  his 
duty  to  this  court,  and  the  duty  he  conceived 
he  owed  to  an  executive  department;  and  hoped 
the  court  would  give  him  time  to  consider  of 
the  subject. 

The  court  said  that  if  Mr.  Lincoln  wished 
time  to  consider  what  answers  he  should  make, 
they  would  give  him  time;  but  they  had  no 
doubt  he  ought  to  answer.  There  was  nothing 
confidential  required  to  be  disclosed.  If  there 
bad  been  he  was  not  obliged  to  answer  it ;  and 
if  he  thought  that  any  thing  was  communicated 
to  him  in  confidence  he  was  not  bound  to  dis- 
close it ;  nor  was  he  obliged  to  state  any  thing 
which  woald  criminate  himself;  but  that  the 
fact  whether  such  commissions  had  been  in  the 
office  or  not,  could  not  be  a  confidential  fact ; 
1415*]  it  •is  a  fact  which  all  the  world  have  a 
right  to  know.  If  he  thought  any  of  the  ques- 
tions improper,  he  might  state  his  objections. 

Mr.  Lincoln  then  prayed  time  till  the  next 
dav  to  consider  ^f  his  answers  under  this 
opinion  of  the  court.    ^ 

The  court  granted  it,  a:>d  postponed  further 
consideration  of  the  cause  till  the  next  day. 

At  the  opening  of  the  court  on  the  next  morn- 
ing, Mr.  Lincoln  said  he  had  no  olgection  to 
answering  the  questions  propound,  excepting 
Uie  last,  which  he  did  not  think  hioi^self  obliged 
to  answer  fully.  The  question  was,  what  has 
been  done  with  the  commissions.  Ke  had  no 
hesitation  in  saying  that  he  did  not  I;now  that 
tliey  ever  came  to  the  possession  of  Mr.  Madi- 
son, nor  did  he  know  that  they  w^erein  the 
office  when  Mr.  Madison  took  possession  of  it. 

€f  tihc  oourt  wliether  he 


was  obliged  to  disclose  what  had  been  done  with 
the  commissions. 

The  court  w-ere  of  opinion  that  he  was  not 
bound  to  say  what  had  become  of  them ;  if  they 
never  came  to  the  possession  of  Mr.  Madison, 
it  was  immaterial  to  the  present  cause  what  had 
been  done  with  them  by  others. 

To  the  other  questions  he  answered  that  he 
had  seen  commissions  of  justices  of  the  peace 
of  the  District  of  Columbia,  signed  by  Mr. 
Adams,  and  sealed  with  the  seal  of  the  United 
States.  He  did  not  recollect  whether  any  of 
them  constituted  Mr.  Marbury,  Col.  Hooe,  or 
Col.  Ramsay,  justices  of  the  peace;  there  were, 
when  he  went  into  the  office,  several  commis- 
sions for  justices  of  peace  of  the  district  made 
out;  but  he  was  furnished  with  a  list  of  names 
to  be  put  into  a  general  commission,  which  was 
done,  and  was  considered  as  superseding  the 
particular  commissions;  and  the  individuals 
whose  names  were  contained  in  this  general 
commission  w^ere  informed  of  their  being  thus 
appointed.  He  did  not  know  that  any  one  of 
the  commissions  was  ever  sent  to  the  person 
for  whom  it  was  made  out,  and  did  not  believe 
that  any  one  had  been  sent. 

*Mr.  Lee  then  read  the  affidavit  of  [*14^ 
James  Marshall,  who  had  been  also  simimoned 
as  a  witness.  It  stated  that  on  the  4th  of 
March,  1801,  having  b<»en  informed  by  some 
person  from  Alexandria  that  there  was  reason 
to  apprehend  riotous  proceedings  in  that  town 
on  that  night,  he  was  induced  to  return  imme- 
diately home,  and  to  call  at  the  office  of  the  Sec- 
retary of  State,  for  the  commissions  of  the  jus- 
tices of  the  peace;  that  as  many  as  12,  as  he  be- 
lieved, commissions  of  justices  for  that  county 
were  delivered  to  him,  for  which  he  gave  a  re- 
ceipt, which  he  left  in  the  office.  That  finding 
he  could  not  conveniently  carry  the  whole,  he 
returned  several  of  them,  and  struck  a  pen 
through  the  names  of  those,  in  the  receipt, 
which  he  returned.  Among  the  commissions 
so  returned,  according  to  the  best  of  his  knowl- 
edge and  belief,  was  one  for  Col.  Hooe,  and 
one  for  William  Harper. 

Mr.  Lee  then  observed,  that  having  proved 
the  existence  of  the  commissions,  he  should  con- 
fine such  further  remarks  as  he  had  to  make  in 
support  of  the  rule  to  three  questions: 

1st.  Whether  the  Supreme  Court  can  award 
the  writ  of  mandamus  in  any  case? 

2d.  Whether  it  will  lie  to  a  Secretary  of  State 
in  any  case  whatever? 

3d.  Whether,  in  the  present  case,  the  court 
may  award  a  mandamus  to  James  Madison,  sec- 
retary of  state? 

The  argument  upon  the  first  question  is  de- 
rived not  only  from  the  principles  and  practice 
of  that  country  from  whence  we  derive  many  of 
the  princii)les  of  our  political  institutions,  but 
from  the  constitution  and  laws  of  the  United 
States. 

This  is  the  Supreme  Court,  and  by  reason  of 
its  supremacy  must  have  the  superintendence  of 
the  inferior  tribunal  and  officers,  whether  judi- 
cial or  ministerial.  In  this  respect  there  is  no 
difference  between  a  judicial  and  a  ministerial 
officer.  From  this  pnnciple  alone  the  court  of 
king's  bench  in  England  derives  the  power  of 
issuing  the  writs  of  mandamus  and  prohibition. 
.1  InH.  70,  71.  *Shall  it  be  said  that  the  [*147 
court  of  kinjir'A  bench  has  this  power  in  conse- 
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quence  of  its  being  the  Supreme  Court  of  judi- 
cature, and  shall  we  deny  it  to  this  court  which 
the  constitution  makes  the  Supreme  Court?  It 
is  a  beneficial,  and  a  necessary  power;  and  it 
can  never  be  applied  where  there  is  another 
adequate,  specific,  legal  remedjr. 

The  second  section  of  the  third  article  of  the 
<M)nstitution  gives  this  court  appellate  jurisdic- 
tion in  all  cases  in  law  and  equity  arising  un- 
der the  constitution  and  laws  of  the  United 
States,  (except  the  cases  in  which  it  has  original 
jurisdiction,)  with  such  exceptions,  and  under 
such  regulations,  as  congress  shall  make.  The 
t«rm  *' appellate  jurisdiction"  is  to  be  taken 
in  its  largest  sense,  and  implies  in  its  nature 
the  right  of  superintending  the  inferior  tri- 
bunals. 

Proceedings  in  nature  of  appeals  are  of  various 
kinds,  according  to  the  subject  matter.  3  Bl. 
Cam,  J^2,  It  is  a  settled  and  invarible  principle, 
that  every  right,  whfen  withheld,  must  have 
a  remedy,  and  every  injury,  it«  proper  redress. 
■S  Bl,  Com.  109.  There  are  some  injuries  which 
can  only  be  redressed  by  a  writ  of  mandamus, 
and  others  by  a  writ  of  prohibition.  There 
must,  then,  be  a  jurisdiction  somewhere  com- 
petent to  issue  that  kind  of  process.  Where  are 
we  to  look  for  it  but  in  that  court  which  the 
constitution  and  laws  have  made  supreme,  and 
to  which  they  have  given  appellate  jurisdiction  ? 
Blucksto7ie,  vol.  3,  p.  110,  says  that  a  writ  of 
mandamus  is  "a  command  issuing  in  the  kind's 
name  from  the  court  of  king's  l^nch,  and  di- 
rected to  any  person,  corporation  or  inferior 
court,  requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to  their 
ofiice  and  duty,  and  which  the  court  has  pre- 
viously determined,  or  at  least  supposes,  to  be 
consonant  to  right  and  iustice.  It  is  a  writ  of  a 
most  extensively  remedial  nature,  and  issues  in 
all  cases  where  the  party  has  a  right  to  have 
any  thing  done,  and  has  no  other  specific  means 
of  compelling  its  performance." 

In  the  Federalist,  vol.  S,  p.  B39,  it  is  said,  that 
the  word  "appellate"  is  not  to  be  taken  in  its 
technical  sense,  as  used  in  reference  to  ap- 
peals in  the  course  of  the  civil  law,  but  in  its 
broadest  sense,  in  which  it  denotes  nothing 
more  then  the  power  of  one  tribunal  to  review 
148*]  the  proceedings  *of  another,  either  as  to 
law  or  fact,  or  both.  The  writ  of  mandamus 
is  in  the  nature  of  an  appeal  as  to  fact  as 
well  as  law.  It  is  competent  for  congress  to 
prescribe  the  forms  of  process  by  which  the  Su- 
preme Court  shall  exercise  its  appellate  jurisdic- 
tion, and  they  may  well  declare  a  mandamus  to 
be  one.  But  the  power  does  not  depend  upon 
implication  alone.  It  has  been  recognized  by 
legislative  provision  as  well  as  in  judicial  de- 
cisions in  this  court. 

Congress,  by  a  law  passed  at  the  very  first 
session  aft«r  the  adoption  of  the  constitution, 
vol.  1,  p.  58,  s.  13,  have  expressly  given  the  Su- 
preme Court  the  power  of  issuing  writs  of  man- 
damus. The  words  are,  ' '  the  Supreme  Court 
sliall  also  have  appellate  jurisdiction  from  the 
circuit  courts,  and  courts  of  the  several  states, 
in  the  cases  hereinafter  specially  provided  for; 
and  shall  have  power  to  issue  writs  of  prohibi- 
tion to  the  district  courts,  when  proceedinf^  as 
courts  of  admiralty  and  maritime  jurisdiction ; 


appointed,  or  pereons  holding  office,  under  the 
authoritv  o^  the  United  States." 

Congress  is  not  yestrainBa  from  conferring 
original  jurisdiction  in  other  cases  than  those 
mentioned  in  the  constitution.  ^  Dal.  Rep.  $98. 

This  court  has  entertained  jurisdiction  on  a 
mandamus  in  one  case,  and  on  a  prohibition  in 
another.  In  the  case  of  The  United  States  v. 
Jttdge  Lawrence,  3  DcU.  Bep.  4S,  a  mandamus 
was  moved  for  by  the  attorney  general  at  the  in- 
stance of  the  French  minister,  to  com^Jel  Jud^e 
Lawrence  to  issue  a  warrant  against  Captain 
Barre,  commander  of  the  French  ship  of  war 
Le  Perdrix.  pounded  on  an  article  of  the  con- 
sular convention  with  France.  In  this  case  the 
power  of  the  court  to  issue  writs  of  mandamus 
was  taken  for  granted  in  the  arguments  of 
counsel  on  both  sides,  .and  seems  to  have  been  so 
considered  by  the  court.  The  mandamus  was 
refused,  because  the  case  in  which  it  was  re- 
quired was  not  a  proyper  one  to  support  the  mo- 
tion. In  the  case  of  The  United  States  v.  Judge 
Peters,  a  writ  of  prohibition  was  granted.  3 
Dal.  Bep.  121,  1S9.  This  was  the  celebrated 
case  of  the  French  *corvette  the  Cassiu8,[*14:0 
which  afterwards  became  a  subject  of  diplomat- 
ic controversy  between  the  two  nations.  On  the 
5th  Feb.  1704,  a  motion  was  made  to  the  Supreme 
Court,  in  behalf  of  one  John  Chandler,  a  citi- 
zen of  Conneticut,  for  a  mandamus  to  the  sec- 
retary at  war,  commanding  him  to  place  Chan- 
dler on  the  invalid  pension  list.  After  argument, 
the  court  refused  the  mandamus,  because  the 
two  acts  of  congress  respecting  invalids  did  not 
support  the  case  on  which  the  applicant  ground- 
ed his  motion.  The  case  of  The  United  StfUes 
V.  Hopkins,  at  February  term,  1784,  was  a  mo- 
tion for  a  mandamus  to  Hopkins,  loan  officer  for 
the  district  of  Vir^nia,  to  command  him  to  ad- 
rait  a  person  to  subscribe  to  the  United  States' 
loan.  Upon  argument,  the  mandamus  was  re- 
fused because  the  applicant  had  not  sufficiently 
established  his  title.  In  none  of  these  cases, 
nor  in  any  other,  was  the  power  of  this  court 
to  issue  a  mandamus  ever  denied.  Hence  it 
appears  there  has  been  a  legislative  construc- 
tion of  the  constitution  upon  this  point,  and  a 
judicial  practice  under  it,  for  the  whole  time 
since  the  formation  of  the  government. 

2d.  The  second  point  is,  can  a  mandamus  go 
to  a  secretarv  of  state  in  any  case?  It  certainly 
cannot  in  all  cases;  nor  to  the  prerident  in  any 
case.  It  may  not  be  proper  to  minion  this 
position ;  but  I  am  compelled  lo  do  it.  An  idea 
has  gone  forth,  that  a  maodamuB  to  a  secreluy 
of  state  is  equivalent  to  a  mandamus  to  Ihe 
President  of  the  United  States.  I  declare  it  to 
be  my  opinion,  eraonded  on  a  comprehensive 
view  of  the  sub^t,  that  the  president  is  not 
amenable  to  any  couk  of  judicature  for  the 
exercise  of  his  higli  functions,  but  is  responsi- 
ble only  in  the  mode  pointed  out  in  the  consti- 
tution. The  secretary  of  state  acts,  as  before 
observed,  in  two  capacities.  As  the  agent  of 
the  president,  he  is  not  liable  to  a  mandamus; 
but  as  a  recorder  of  the  laws  of  the  United 
States,  as  keeper  of  the  great  seal,  as  recorder 
of  deeds  of  land,  of  letters  patent,  and  of  com- 
missiom,  <^.,  he  is  a  ministerial  officer  of  the 
people  of  the  United  States.  As  such  he  has 
duties  amigned  him  by  law,  in  the  execution  of 


and  writs  of  mandamus,  in  cases  wanyited  by  ^which  he  is  independent  of  all  control  but  that 
the  princijJlGS  ftUd  usageToTTaw,  to  any  oonrtB  I  erf  the  laws.    It  Is  k^nie  lie  Is  a  14^  oflM^  Wt^ 
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hf  is  not  above  law.  It  is  not  consistent  with 
til**  policy  of  our  political  institutions,  or  the 
manners' of  the  citizens  of  the  United  States, 
ihiit  any  minL<«teriaI  officer,  having  public  duties 
1 50* J  to  perform,  *8hould  be  above  the  com- 
pulsion of  law  in  the  exercise  of  thase  duties. 
Am  a  ministerial  officer  he  is  compellable  to  do 
liis  duty,  and  if  he  refuses,  he  is  liable  to  in- 
iiic^tment.  A  prosecution  of  this  kind  might 
{>e  the  means  of  punishing  the  officer,  but  a 
<l>ecific  civil  remedy  to  the  injured  party  can 
only  be  obtained  by  a  writ  of  mandamus.  If  a 
ruandamus  can  be  awarded  by  this  court  in  any 
i'jv'ie,  it  may  issue  to  a  secretary  of  state;  for 
the  act  of  amgress  expressly  gives  the  power  to 
award  it,  "  m  cases  warranted  by  the  principles 
and  usuages  of  law,  to  any  persons  holding 
offices  under  the  authority  of  the  United 
>tates." 

Many  cases  may  be  supposed,  in  which  a 
•<'<!Tetary  of  state  ought  to  be  compelled  to  per- 
form his  duty  specifically.  By  the  5th  and  6th 
M'<-iions  of  the  act  of  congress,  tot.  i,  p.  43, 
copies  under  seal  of  the  office  of  the  department 
i»f  state  are  made  evidence  in  courts  of  law,  and 
fees  are  given  for  making  them  out.  The  in- 
tention of  the  law  must  have  been,  that  every 
f>enon  needing  a  copy  should  be  entitled  to  it. 
Suppose  the  secretary  refuses  to  give  a  copy, 
ouirht  he  not  to  be  compelled?  Suppose  I  am 
entitled  to  a  patent  for  lands  purchased  of  the 
United  States;  it  is  made  out  and  signed  by  the 
president,  who  gives  a  warrant  to  the  secretary 
to  affix  the  great  seal  to  the  patent;  he  refuses 
to  do  it;  shall  I  not  have  a  mandamus  to  coui- 
f>el  himt  Suppose  the  seal  is  affixed,  but  the 
s<.*cretary  refuses  to  record  it;  shall  he  not  be 
<-*)mpelfed?  Suppase  it  recorded,  and  he  re- 
fuses to  deliver  it;  shall  I  have  no  remedy? 

In  this  respect  there  is  no  difference  between 
a  patent  for  lands,  and  the  commisfiion  of  a 
judicial  officer.  The  duty  of  the  secretary  is 
precisely  the  same. 

Judge  Paterson  inquired  of  Mr.  Lee 
whether  he  understood  it  to  be  the  duty  of  the 
*«<jcretary  to  deliver  a  commission,  unless  or- 
dertd  to  do  so  by  the  president. 

>Ir.  Lee  replied,  that  after  the  president  has 
sii^ned  a  commission  for  an  office  not  held  at 
his  wfll,  and  it  comes  to  the  secretary  to  be 
sealed,  the  president  has  done  with  it,  and 
nothing  remains,  but  that  the  secretary  perform 
those  ministerial  acts  which  the  law  imposes 
upon  him.  It  immediatelv  becomes  his  duty 
lt51*]  to  seal,  record,  and,  deliver  *it  on  de- 
mand. In  such  a  case  the  appointment  be- 
comes complete  by  the  signing  and  sealing; 
and  the  secretary  does  wrong  il  he  withholds 
the  commission. 

3d.  The  third  point  is,  whether,  in  the  pres- 
ent case,  a  writ  of  mandamus  ought  to  be 
awarded  to  James  Madison,  secretarV  of  state. 

The  justices  of  the  peace  in  the  District  of 
Columbia  are  judicial  officers,  and  hold  their 
office  for  five  years.  The  office  is  established 
by  the  act  of  congress  passed  the  27th  of  Feb- 
ruary, 1801,  entiued  "An  act  concerning  the 
District  of  Columbia,"  c.  86,  s.  11  arid  14,  p. 
f:i,  t7S.  They  are  authorized  to  hold  courts, 
and  have  cognizance  of  personal  demands  of 
the  value  of  20  dollars.  The  act  of  Mav  Bd, 
19m,  a  M^  4L  4.  ■wtMiiii  them  as  iudicial  offl- 
ftPfMHi  lh»  mode  in  wUch  execu- 
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tion  shall  issue  upon  their  judgments.  They 
hold  their  offices  independent  of  the  will  of  the 
president.  The  appointment  of  such  an  officer 
is  complete  when  the  president  has  nominated 
him  to  the  senate,  and  the  senate  having  ad- 
vised and  consented,  and  the  president  has 
signed  the  commission,  and  delivered  it  to  the 
secretarj^  to  be  sealed.  The  president  has  then 
done  with  it;  it  becomes  irrevocable  An  ap- 
pointment of  a  judge  once  completed,  is  made 
forever.  He  holds  under  the  constitution. 
The  requisites  to  be  performed  by  the  secre- 
tary are  ministerial,  ascertained  by  law,  and  he 
has  no  discretion,  but  must  perform  them: 
there  is  no  dispensing  power.  In  contempla- 
tion of  law  they  are  as  if  done. 

These  justices  exercise  part  of  the  judicial 
power  of  the  United  States.  They  ought, 
therefore,  to.  be  independent.  Mr.  Lee  begged 
leave  again  to  refer  to  the  Federalist,  wl.  2,  hoa. 
78  and  79,  as  containing  a  correct  view  of  this 
subject.  They  contamed  observations  and 
ideas  which  he  wished  might  be  generally  read 
and  understood.  They  contained  the  principles 
upon  which  this  branch  of  our  constitution 
was  constructed.  It  Ls  important  to  the  citizens 
of  this  district  that  the  justices  should  be  inde- 
pendent ;  almost  all  the  authority  immediately 
exercised  over  them  is  that  of  the  justices. 
They  wish  to  know  whether  the  justices  of  this 
district  are  to  hold  their  commissions  at  the 
will  of  a  secretary  of  state.  ♦This  [*152 
cause  may  seem  trivial  at  first  view,  but  it  is 
important  in  principle.  It  is  for  this  reason 
tliat  this  court  is  now  troubled  with  it.  The 
emoluments,  or  the  dignity  of  the  office,  are  no 
objects  with  the  applicants.  They  conceive 
themselves  to  be  duly  appointed  justices  of  the 
peace ;  and  they  believe  it  to  be  their  duty  to 
maintain  the  rights  of  their  office,  and  not  to 
suffer  them  to  be  violated  by  the  hand  of  power. 
The  citizens  of  this  district  have  their  fears  ex- 
cited by  every  stretch  of  power  by  a  person  so 
high  in  office  as  the  secretary  of  state. 

It  only  remains  now  to  consider  whether  a 
mandamus,  to  compel  the  delivery  of  a  com- 
mission by  a  public  ministerial  officer,  is  one  of 
"the  cases  warranted  by  the  principles  and 
usages  of  law." 

It  is  the  general  principle  of  law  that  a  man- 
damus lies,  if  there  be  no  other  adequate, 
specific,  legal  remedy.  8  Burr.  1267.  King  v. 
Barker  et  al.  This  seems  to  be  the  result  of  a 
view  of  all  cases  on  the  subject. 

The  case  of  Bex.  v.  Borough  of  MidJmrst,  1  WHtf. 
283,  was  a  mandamus  to  compel  the  present- 
ment of  certain  conveyances  to  purchasers  of 
burgage  tenements,  whereby  they  would  be  en- 
titled to  vote  for  members  of  parliament.  In 
the  case  of  Bex.  v.  Dr.  Hay.  1  W.  Bl.  Bep.  640, 
a  mandamus  issued  to  admit  one  to  administer 
an  estate. 

A  mandamus  gives  no  ri^ht,  but  only  puts 
the  party  in  a  wav  to  trjj  his  right.      Sid.  286. 

It  lies  to  compel  a  ministerial  act  which  con- 
cerns the  public;  1  WUs.  283.  1  Bl.  Bep.  64O; 
although  there  be  a  more  tedious  remedy.  Str. 
1082.  4  Burr.  2188.  2  Burr.  1045.  So  if  there 
be  a  legal  right,  and  a  remedy  in  equity.  ./ 
Ttnn  Hep.  662.  A  mandamus  lies  Xo  obtain 
admission  into  a  trading  company.  Rt-x.  r. 
Turkey  Vomipamy,  2  Bmrr.  1000.  dwlh.  448.  5 
Mod.  402.    so  it  lies  to  put  the  corporate  seal 
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to  an  instrument.  4  Term  Rep.  699.  To  com- 
misHioners  of  the  excise  to  grant  a  permit.  £ 
Term  Kep.  ;i81.  To  admit  to  an  office.  -J  Term 
Hep.  675.  To  deliver  papers  which  concern 
the  public.  £  Sid.  31.  A  mandamus  will  some- 
163*]  times  lie  in  a  *doubtful  case,  1  Let.  ILi, 
to  be  further  considered  on  the  return.  £  Iac. 
U.  I  Sid.  169. 

It  lies  to  ha  admitted  a  member  of  a  church. 
3  Burr.  12(15,  104.9. 

The  pnx^ess  is  as  ancient  as  the  time  of  Edw. 
II.  1  Let.  23. 

The  first  writ  of  mandamus  is  not  peremptory, 
it  only  commands  the  officer  to  do  the  thing, 
or  show  cause  why  he  should  not  do  it.  If  the 
cause  returned  be  sufficient,  there  is  an  end  of 
the  proceeding;  if  not,  a  peremptory  mandamus 
is  then  awarded. 

It  is  said  to  be  a  writ  of  discretion.  But  the 
discretion  of  a  court  always  means  a  sound, 
legal  discretion,  not  an  arbitrary  will.  If  the 
applicant  makes  out  a  proper  case,  the  court 
are  bound  to  grant  it.  They  can  refuse  justice 
to  no  man. 

On  a  subsequent  day,  and  before  the  court 
had  given  an  opinion,  Mr.  Lee  read  the  affi- 
davit of  Hazen  Kimball,  who  had  been  a  clerk 
in  the  office  of  the  Secretary  of  State,  and  had 
been  to  a  distant  part  of  the  United  States,  but 
whose  return  was  not  known  to  the  applicant 
till  after  the  argument  of  the  case. 

It  stated  that  on  the  third  of  March,  1801,  he 
was  a  clerk  in  the  department  of  state.  Tliat 
there  were  in  the  office,  on  that  day,  commis- 
sio'ns  made  out  and  signed  by  the  president,  ap- 
pointing William  Marbury  a  ju.stice  of  peace 
for  the  county  of  Washington ;  and  Rol)ert  T. 
Hooe  a  justice  of  the  peace  for  the  county  of 
Alexandria,  in  the  District  of  Columbia. 

Afterwards,  on  the  34th  February,  the  follow- 
ing opinion  of  the  Court  was  delivered  by  the 
Chief  Justice. 

Opinion  oS  Hie  Court. 

At  the  last  term  on  the  affidavits  then  read 
and  filed  with  the  clerk,  a  rule  was  granted  in 
this  catie,  requiring  the  secretary  of  state  to  show 
154*1  cause  why  a  mandamus  ^should  not 
issue,  directing  him  to  deliver  to  William  Mar- 
bury  his  commission  as  a  justice  of  the  peace 
for  the  county  of  Washington,  in  the  District  of 
Columbia. 

No  cause  has  been  shown,  and  the  present 
motion  is  for  a  mandamus.  The  peculiar  deli- 
cacy of  this  case,  the  novelty  of  some  of  its  cir- 
cumstances, and  the  real  difficulty  attending  the 
points  which  occur  in  it,  require  a  complete  ex- 
position of  the  principles  on  which  the  opinion 
to  be  given  by  the  court  is  founded. 

These  principles  have  been,  on  the  side  of  the 
applicant,  very  ably  argued  at  the  bar.  In 
rendering  the  opinion  of  the  court,  there  will 
be  some  departure  in  form,  though  not  in  sub- 
stance, from  the  points  stated  in  that  argument. 

In  the  order  in  which  the  court  has  viewed 
this  subject,  the  following  questions  have  been 
considered  and  decided. 

1st.  Has  the  applicant  a  right  to  the  com- 
mission he  demands  ? 

2<i.  If  he  has  a  right,  and  that  right  has  been 
violated,  do  the  laws  of  his  country  afford  him 
a  remedy  ? 

3d.  If  they  do  afford  him  a  remedy,  is  it  a 
mandamus  issuing  from  tills  court  ? 


The  first  object  of  inquiry  is, 

Ist.  Has  the  applicant  a  right  to  the  ciminii^- 
sion  he  demands  ? 

Ilis  right  originates  in  an  act  of  congrt'^^s 
passed  in  February.  1801,  concerning  the  Dis- 
trict of  Columbia.' 

After  dividing  the  district  into  two  countic»s. 
the  11th  section  of  tJiis  law  enacts,  "that  then* 
shall  be  appointed  in  and  for  each  of  the  said 
counties,  such  number  of  discireel  jxTsonsto  In* 
justices  of  the  ptjace  as  the  president  of  tho 
United  States  shall,  from  time  to  time,  think 
expedient,  to  continue  in  office  for  five  years. 

*It  appears,  from  the  affidavits,  that  '|^*l/>«> 
in  compliance  with  this  law,  a  commission  for 
William  Marbury,  as  a  justice  of  the  peace  for 
the  county  of  Wa.shinjjton,  was  signed  by 
John  Adams,  then  President  of  the'  Unite* I 
States;  after  which  the  seal  of  the  United  States 
was  affixed  to  it;  but  the  commission  has  never 
reached  the  person  for  whom  it  was  made  out. 

In  order  to  determine  whether  he  is  entitled 
to  this  commission,  it  becomes  necessary  to  in- 
quire whether  he  has  been  appointed*  to  the 
office.  For  if  he  has  been  appointed,  the  law 
continues  him  in  office  for  five  years,  and  he  is 
entitled  to  the  possession  of  those  evidences  of 
office,  which,  being  completed,  became  his  proj)- 
erty. 

The  2d  section  of  the  2d  article  of  the  con- 
stitution declares,  that  "the  president  shall 
nominate,  and,  by  and  with  tlie  advice  and 
consent  of  the  senate,  shall  appoint,  arabas>sa- 
dors,  other  public  ministers  and  coilsuIs,  and 
all  other  officers  of  the  United  States.  whos<.- 
appointments  are  not  otherwise  provided  for." 

The  3d  section  declares,  that  "he  shall  com- 
mission all  the  officers  of  the  United  States.' 

An  act  of  congress  directs  the  secn^tary  of 
state  to  keep  the  seal  of  the  United  States,  "to 
make  out.and  record,  and  affix  the  said  seal  u> 
all  civil  commissions  to  officers  of  the  United 
States,  to  be  appointed  by  the  president,  by  and 
with  the  consent  of  the  senate,  or  bv  the  pri»si- 
dent  alone;  provided,  that  the  said  seal  shall 
not  be  affixed  to  any  commission  before  the 
same  shall  have  been  signed  by  the  President  of 
the  United  States." 

These  are  the  clauses  of  the  constitution  and 
laws  of  the  United  States,  whii^h  affect  this  part 
of  the  case.  They  seem  to  contemplate  thrcM* 
distinct  operations: 

1st.  The  nomination.  This  is  the  sole  act  of 
the  president,  and  is  completely  voluntary. 

2a.  The  appointment.  This  is  also  the  act  of 
the  president,  and  is  also  a  voluntary  ac;t. 
though  it  can  only  be  performed  by  ana  with 
the  advice  and  consent  of  the  senate. 

♦3d.  The  commission.  To  grant  a  [*15<l 
commission  to  a  person  appointed,  might,  |>er- 
haps.  be  deemed  a  duty  enjoined  by  the  cf)n- 
stitution.  "He  shall,  says  that  instrument, 
"commission  all  the  officers  of  the  United 
States." 

The  acts  of  appointing  to  office,  and  com- 
missioning the  person  appointed,  can  scarcely 
be  considered  as  one  and  the  same;  since  the 
power  to  perform  them  is  given  in  two  separate* 
and  distinct  sections  of  the  constitution.  The 
distinction  between  the  appointment  and  the 
commission  will  be  rendered  more  apparent  by 
averting  to  that  provision  in  the  second  section 
of  the  second  article  of  the  coniiititution,  whic:«- 
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authorizes  con<^re8S  "to  vest,  by  law,  the  ap- 
pointment of  such  inferior  officers,  as  they  think 
proper,  in  the  president  alone,  in  the  courts  of 
law,  or  in  the  heads  of  departments;"  thus  con- 
templating cases  where  the  law  may  direct  the 
president  to  commission  an  officer  appointed  by 
the  courts,  or  by  the  heads  of  departments.  In 
.such  a  case,  to*  issue  a  commission  would  be 
apparently  a  duty  distinct  from  the  appoint- 
ment, the  performance  of  which,  perhaps,  could 
not  legally  be  refused. 

Although  that  clause  of  the  constitution 
which  requires  the  president  to  commission  all 
the  officers  of  the  United  States,  may  never 
have  been  applied  to  officers  appointed  other- 
wise than  by  himself,  yet  it  would  be  difficult 
to  deny  the  legislative  power  to  apply  it  to  such 
caseis.  Of  consequence,  the  constitutional  dis- 
tinction between  the  appointment  to  an  office 
and  the  commission  of  an  officer  who  has  been 
appointed,  remains  the  same  as  if  in  practice 
the  president  had  commissioned  officers  ap- 
pointed by  an  authority  other  than  his  own. 

It  follows,  too.  from  the  existence  of  this  dis- 
tinction, that  if  an  appointment  was  to  be  evi- 
denced by  any  public  act,  other  than  the  com-, 
mission,  the  performance  of  such  public  act 
would  create  the  officer;  and  if  he  was  not  re- 
movable at  the  will  of  the  president,  would 
either  give  him  a  right  to  his  commission,  or 
enable  him  to  perform  the  duties  without  it. 

These  observations  are  premised  solely  for  the 
purpose  of  rendering  more  intelligible  those 
which  apply  more  directly  to  the  particular 
case  under  consideration. 
157*]  *This  is  an  appointment  made  by 
the  president,  by  and  with  the  advice  and  con- 
Mcnt  of  the  senate,  and  is  evidenced  by  no  act  but 
the  commiasion  itself.  In  such  a  case,  there- 
fore, the  conunission  and  the  appointment  seem 
inseparable;  it  being  almost  impossible  to  show 
an  appointment  otherwise  than  by  proving  the 
existence  of  a  commission ;  still  the  commission 
\»  not  necessarily  the  appointment,  though  con- 
<,^lu8ive  evidence  of  it. 

But  at  what  stage  does  it  amount  to  this  con- 
clusive evidence? 

The  answer  to  this  question  seems  an  obvious 
one.  The  appointment  being  the  sole  act  of  the 
president,  must  be  completely  evidenced,  when 
it  is  shown  that  he  has  done  everything  to  be 
performed  by  him. 

Should  the  commission,  instead  of  l)eing  evi- 
dence of  an  appointment,  even  be  considered  as 
constituting  the  appointment  itself;  still  it 
would  be  made  when  the  last  act  to  be  done  by 
the  president  was  performed,  or,  at  furthest, 
when  the  commission  was  complete. 

llie  last  act  to  be  done  by  the  president  is 
the  signature  of  the  commission.  He  has  then 
acted  on  the  advice  and  c^hsent  of  the  senate 
to  his  own  nomination.  The  time  for  delibera- 
tion has  then  passed.  Me  has  decided.  His 
judgment,  on  the  advice  and  consent  of  the 
senate  concurring  with  his  nomination,  has 
t)een  made,  and  the  officer  is  appointed.  This 
appointment  is  evidenced  by  an  open,  unequivo- 
cal act;  and  being  the  last  act  required  from 
the  person  making  it,  necessarily  excludes  the 
id^  of  its  being,  so  far  as  respects  the  ap- 
pointment, an  inchoate  and  incomplete  trans- 
action. 

Some  point  of  time  must  be  taken  when  the 
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power  of  the  executive  over  an  officer,  not 
removable  at  his  will,  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised.  And  this 
power  has  been  exercised  when  the  last  act,  re- 
quired from  the  person  possessing  the  power, 
has  been  performed.  This  last  art  iw  ^\m  Kiprnii- 
ture  of  fi^^  p^pin)i«flimr     This  idea  seems  to 


have  prevailed  with  the  legislature,  when  the 
act  passed  converting  the  department  *of  1*1 58 
foreign  affairs  into  the  department  of  state. 
By  that  act  it  is  enacted,  that  the  secretary  of 
state  shall  keep  the  seal  of  the  United  States, 
"and  shall  make  out  and  record,  and  shall 
affix  the  said  seal  to  all  civil  commissions  to 
officers  of  the  United  States,  to  he  appointed 
by  the  president;"  "  Provided,  that  the  said 
seal  shall  not  be  affixed  to  any  commission  be- 
fore the  same  shall  have  been  signcnl  by  the 
President  of  the  United  States;  nor  to  any  other 
instrument  or  act,  without  the  special  warrant 
of  the  president  therefor. " 

The  signature  is  a^  warrant  for  affixing  the 
great  seaT  to'TEe  coxiimiyaion  ;_.aii(r  the  great 
seal  is  only  to  l>e  affixed  tg  an  instrunicntwliich 
18  coinplcte.  It  attesTs,  by"  an  jict  suppose<l 
to  be  of  public  notoriety,  the  verity  of  the 
presidential  signature. 

It  is  never  to  be  affixed  till  the  commission  is 
signed,  because  the  signature,  which  gives  force 
and  effect  to  the  commission,  is  conclusive  evi- 
dence that  the  appointment  is  made. 

.The  commission  being  signed,  the  subsequent 
duty  oniiesecrelary'of  sfite  Is  prescribed  by 
law,  ttnd  not  U>  be  guided  by  the  will  of  the 
president.  He  is  to  affix  the  seal  of  the  United 
Stales'foThe  commission,  and  is  to  record  it. 

This  is  not  a  proceeding  which  may  be  varied, 
if  the  judgment  of  the  executive  shall  suggest 
one  more  eligible ;  but  is  a  precise  course  accu- 
rately markra  out  by  law,  and  is  to  be  strictly 
pursued.  It  is  the*  duty  of  the  secretary  of 
state  to  conform  to  the  law,  and  in  this  he  is 
an  officer  of  the  United  States,  bound  to  obey 
the  laws.  He  acts,  in  this  respect,  as  has  been 
very  properly  stated  at  the  bar,  under  the 
authority  of  law,  and  not  by  the  instructions  of 
the  president.  It  is  a  ministerial  act  which  the 
law  enjoins  on  a  particular  officer  for  a  particu- 
lar purpose. 

If  it  should  be  supposed,  that  the  solemnity 
of  affixing  the  seal  is  necessary  not  only  to  the 
validity  of  the  commission,  but  even  to  the 
completion  of  an  appointment,  still  when  the 
seal  is  affixed  the  appointment  is  made,  and 
*the  commission  is  valid.  No  other  [*160 
solemnity  is  required  by  law;  no  other  act  is  to 
be  performed  on  the  part  of  the  government. 
All  that  the  executive  can  do  to  invest  the  per- 
son with  his  office  is  done ;  and  unless  the  ap- 
pointment be  then  made,  the  executive  cannot 
make  one  without  the  co-operation  of  othei*s. 

After  searching  anxiously  for  the  principles 
on  which  a  contrary  opinion  may  lye  supported, 
none  have  been  found  which  appear  of  suffi- 
cient force  to  maintain  the  opposite  doctrine. 

Such  as  the  imagination  of  the  couit  could 

suggest,  have  lieen  very  deliberately  examined, 

and  after  allowing  them  all  the  weight  which 

lit  appears    possible    to    give    them,   they    do 

not  shake  the  opinion  which  ha.**  been  formed. 

I     is  emskkiriM  tMs  question,  it  has  been  con 

Ijectured  that  tSe  commission  may  have  been 
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iissimilated  to  a  deed,  to  the  validity  of  which 
delivery  is  essential. 

This  idea  is  founded  on  the  supposition  that 
the  commission  is  not  merely  evidence  of  an 
appointment,  but  is  itself  the  actual  appoint- 
ment; a  supposition  by  no  means  unquestion- 
able. But  for  the  purpose  of  examining  this 
objection  fairly;  let  it  be  conceded,  that  the 
prmciple  claimed  for  its  support  is  established. 

The  appointment  being,  under  the  constitu- 
tion, to  be  made  by  the  president  personall^^, 
the  delivery  of  the  deed  of  appomtment,  if 
necessary  to  its  completion,  must  be  made  by 
the  president  also.  It  is  not  necessary  that 
the  aelivery  should  be  made  personally  to  the 

{rrantee  of  the  office;  it  never  is  so  made.  The 
aw  would  seem  to  contemplate  that  it  should 
be  made  to  the  Secretary  of  State,  since  it  directs 
the  secretary  to  affix  the  seal  to  the  commission 
after  it  shall  have  been  signed  by  the  President. 
If.  then,  the  act  of  delivery  be  necessary  to  give 
validity  to  the  commission,  it  has  been  deliv- 
ered when  executed  and  given  to  the  secretary 
for  the  purpose  of  being  sealed,  recorded,  and 
transmitted  to  the  party. 

But  in  all  cases  of  letters  patent,  certain 
solemnities  are  required  by  law,  which  solemni- 
160*]  ties  are  the  evidences  ♦of  the  validity  of 
the  instrument.  A  formal  delivery  to  the  per- 
son is  not  among  them.  In  cases  of  commis- 
sions, the  sign  manual  of  the  President,  and  the 
seal  of  the  United  States,  are  those  solemnities. 
This  objection,  therefore,  does  not  touch  the 
case. 

It  has  also  occurred  as  possible,  and  barely 
possible,  that  the  transmission  of  the  commis- 
sion, and  the  accepUince  thereof,  might  be 
deemed  necessary  to  complete  the  right  of  the 
plaintiff. 

The  transmission  of  the  commission  is  a  prac- 
tice directed  by  convenience,  but  not  by  law. 
It  cannot,  therefore,  be  necessary  to  constitute 
the  appointment  which  must  precede  it,  and 
which  18  the  mere  act  of  the  President.  If  the 
executive  required  that  every  person  appointed 
to  an  office  should  himself  take  means  to  pro- 
cure his  commission,  the  appointment  would 
not  be  the  less  valid  on  that  account.  The  ap- 
pointment is  the  sole  act  of  the  President;  the 
tninsmission  of  the  commission  is  the  sole  act 
of  the  officer  to  whom  that  duty  is  assigned, 
and  may  be  accelerated  or  retarded  by  circum- 
stances'which  can  haye  no  influence  on  the  ap- 
pointment. A  commission  is  transmitted  to  a 
person  already  appointed ;  not  to  a  pt*rson  to  be 
apiwinted  or  not,  as  the  letter  enclosing  the 
commission  should  happen  to  get  into  the  post 
office  and  reach  him  in  safety,  or  to  miscarry. 

It  may  have  some  tendency  to  elucidate  this 
point,  to  inquire  whether  the  possession  of  the 
original  commission  be  indispensably  necessary 
to  authorize  a  person,  appointed  to  anv  office, 
to  perform  the  duties  of  that  office.  Ii  it  was 
necessary,  then  a  loss  of  the  commission  would 
lose  the  office.  Not  only  neglij^ence,  but  acci- 
dent or  fraud,  tire  or  theft,  might  deprive  an 
individual  of  his  office.  In  such  a  case,  I  pre- 
sume it  could  not  be  doubted  but  that  a  copy 
from  the  record  of  the  office  of  the  Secretary  of 
Stat«  would  be,  to  every  intent  and  purpose, 
equal  to  the  original.  The  act  of  congress  has 
expressly  made  it  so.  To  give  that  copy  validi- 
ty, it  would  not  be  necessary  to  prove  that  the 
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original  had  been  transmitted  and  afterwards 
lost.  The  copy  would  be  complete  evidence 
that  the  original  had  existed,  and  that  the  ap- 
pointment had  been  made,  but  not  that  the 
original  had  been  transmitted.  If  indeed  it 
should  appear  that  ♦the  original  had  [*161 
been  mislaid  in  the  office  of  state,  that  circum- 
stance would  not  affect  the  operation  of  the 
copy.  When  all  the  requisites  have  been  per- 
formed which  authorize  a  recording  officer  to 
record  any  instrument  whatever,  and  the  order 
for  that  purpose  has  been  given,  the  instrument 
is,  in  law,  considered  as  recorded,  although  the 
manual  labor  of  inserting  it  in  a  book  kept  for 
that  purpose  may  not  have  been  performcil. 

In  the  case  of  commissions,  the  law  orders  the 
Secretary  of  State  to  record  them.  When,  there- 
fore, they  are  signed  and  sealed,  the  order  for 
their  bein^  reconled  is  given ;  and  whe'ther  in- 
serted in  the  book  or  not,  they  are  in  law  re- 
corded. 

A  copy  of  this  record  is  declared  equal  to  the 
ori^uai,  and  the  fees  to  be  paid  by  a  person  re- 
quiring a  copy  are  ascertained  by  law.  Can  a 
keeper  of  a  public  record  erase  therefrom  a  com- 
mission which  has  been  recorded?  Or  can  he 
refuse  a  copy  thereof  to  a  person  demanding  it 
on  the  terms  prescribed  by  law? 

Such  a  copy  would,  equally  with  the  original, 
authorize  the  justice  of  peace  to  proceed  in  the 
performance  of  his  duty,  because  it  would, 
equally  with  the  original,  attest  his  appoint- 
ment. 

If  the  transmission  of  a  commission  be  not 
considered  as  necessary  to  give  validity  to  an 
appointment,  still  less  is  its  acceptance.  The 
appointment  is  the  sole  act  of  the  President;  the 
acceptance  is  the  sole  act  of  the  officer,  and  is, 
hi  pLain  common  sense,  posterior  to  the  appoint- 
ment. As  he  may  resign,  so  may  he  refuse  to 
accept :  but  neither  the  one  nor  the  other  is 
capable  of  rendering  the  appointment  a  nonen- 
tity. 

That  this  is  the  understanding  of  the  govern- 
ment, is  apparent  from  the  whole  tenor  of  its 
conduct. 

A  commission  bears  date,  and  the  salary  of 
the  officer  commences,  from  his  appointnient; 
not  from  the  transmission  or  acceptance  of  his 
commission.  When  a  person  appointed  to  any 
office  refuses  to  accept  that  office,  the  successor 
is  nominated  in  the  place  of  the  person  who 
♦has  declined  to  accept,  and  not  in  the  [♦lOS 
place  of  the  j)er8on  who  had  been  previously  in 
office,  and  had  created  the  original  vacancy. 

It  is,  tlierefore,  decidedly  the  opinion  of  the 
court,  that  when  a  commission  has  been  signed 
by  the  President,  the  appointment  is  made;  and 
that  the  commlsBion  is  complete  when  the  seal 
of  the  United  States  has  been  affixed  to  it  by 
the  Secretary  of  Stat^. 

Where  an  officer  is  removable  at  the  will  of 
the  executive,  the  circumstance  which  com- 
pletes his  appointment  is  of  no  concern;  be- 
cause the  act  IS  at  any  time  revocable;  and  the 
commission  may  be  arrested,  if  still  in  the  office. 
But  when  the  officer  is  not  removable  at  the 
will  of  the  executive,  the  appointment  is  not 
revocable,  and  cannot  be  annuUed.  It  has  con- 
ferred legal  rights  which  cannot  be-  resumed. 

The  discretion  of  the  executive  is  to  be  exer- 
cised until  the  appointment  has  been  made. 
I  But  having  once  made  the  appointment,  his 
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power  over  the  office  is  terminated  in  all  cases, 
where  bv  law  the  officer  is  not  removable  by 
him.  'fhe  nshi  to  the  office  is  then  in  the  per- 
son appointed,  and  he  has  the  absolute,  uncon- 
ditional power  of  accepting  or  rejecting  it. 

Mr.  Miirbury,  then,  since  his  commission  was 
Kigned  by  the  President,  and  sealed  by  the  Sec- 
retary of  State,  was  appointed;  and  as  the  law 
creating  the  office,  ^ve  the  officer  a  right  to 
hold  for  five  years,  mdepcndent  of  the  execu- 
tive, the  appointment  was  not  revocable,  but 
vested  in  the  officer  legal  rights,  which  are  pro- 
tected by  the  laws  of  his  country. 

To  withhold  his  commission,  therefore,  is  an 
act  deemed  by  the  court  not  warranted  by  law, 
but  violative  of  a  vested  legal  ri^ht. 

This  brings  us  to  the  second  mquiry;  which 
is, 

3d.  If  he  has  a  right,  and  that  right  has  been 
violated,  do  the  laws  of  his  country  afford  him 
a  remedy? 

103*]  *The  very  essence  of  civil  liberty  cer- 
tainly consists  in  the  right  of  every  individual  to 
claim  the  protection  of  the  laws,  whenever  he 
receives  an  injury.  One  of  the  first  duties  of 
«fovemment  is  to  afford  that  protection.  In 
Great  Britain  the  king  himself  is  sued  in  the 
respectful  form  of  a  petition,  and  be  never  fails 
to  comply  with  the  judgment  of  his  court. 

In  the  3d  vol.  of  his  Commentaries,  p.  28, 
Blackstone  states  two  cases  in  which  a  remedy 
Is  afforded  bv  mere  operation  of  law. 

**  In  all  other  cases,"  he  says,  "  it  is  a  pneral 
and  indisputable  rule,  that  where  there  is  a  le- 
gal right,  there  is  also  a  legal  remedjjr  by  suit, 
or  action  at  law,  whenever  that  nght  is  in- 
vaded." 

And  afterwards,  p.  109,  of  the  same  vol.  he 
.says,  **  I  am  next  to  consider  such  injuries  aJ9 
art*  cognizable  by  the  courts  of  the  common  law. 
And  herein  I  shall  for  the  present  only  remark, 
that  all  possible  injuries  whatsoever*  that  did 
not  fall  within  the  exclusive  cognizance  of 
either  the  ecclesiastical,  military,  or  maritime 
tribunals,  are,  for  that  very  nuison,  within  the 
cognizance  of  the  common  law  courts  of  jus- 
tice; for  it  is  a  settled  and  invariable  principle 
in  the  laws  of  England,  that  every  right,  when 
withheld,  must  have  a  remedy,  and  every  in- 
junr  its  proper  redress." 

'fhe  government  of  the  United  States  has 
XrecD  emphatically  termed  a  government  of  laws, 
and  not  of  men.  It  will  certainly  cease  to  de- 
serve this  high  appellation,  if  the  laws  furnish 
no  remedy  for  the  violation  uf  a  vested  legal 
rirfit. 

If  this  obloquy  is  to  be  cast  on  the  jurispru- 
dence of  our  countiT,  it  must  arise  from  the 
peculiar  character  of  the  case. 

It  behooves  us,  then,  to  inquire  whether  there 
he  in  its  composition  any  ingredient  which  shall 
exempt  it  from  legal  investigation,  or  exclude 
the  injured  party  m)m  legal  redress.  In  pursu- 
ing this  inquiry  the  first  question  which  pre- 
sents itself  is,  whether  this  can  be  arranged 
164*J  *with  that  class  of  cases  which  come 
under  the  description  of  damnum  absque  in- 
furia;  a  loss  without  an  injury. 

This  description  of  cases  never  has  been  con- 
sidered, and  it  is  believed  never  can  be  consid- 
ered, as  comprehending  offices  of  trust,  of  hon- 
or, or  of  pjt>fit.  The  office  of  justice  of  peace 
*n  the  D&rict  of  Columbia  is  such  an  office;  it 

Gknehl. 


is  therefore  worthy  of  the  attention  and  guard- 
ianship of  the  laws.  It  has  received  that  at- 
tention and  guardianship.  It  has  been  created 
by  special  act  of  congi*ess,  and  has  Ixien  secured, 
so  far  as  the  laws  can  give  security,  to  the  per- 
son appointed  to  fill  it,  for  five  years.  It  is  not. 
then,  on  account  of  the  worthlessness  of  the 
thing  pursued,  that  the  injured  party  can  be  al- 
legea  to  be  without  remedy. 

Is  it  in  the  nature  of  the  transaction?  Is  the 
act  of  delivering  or  withholding  a  commmission 
to  be  considered  as  a  mere  political  act,  belong- 
ing to  the  executive  department  alone,  for  the 
performance  of  which  entire  confidence  ir 
placed  by  our  constitution  in  the  supreme  ex- 
ecutive; and  for  any  misconduct  respecting 
which,  the  injured  individual  has  no  remedy? 

That  there  may  be  such  cases  is  not  to  be  ques- 
tioned ;  but  that  every  act  of  duty,  to  be  per- 
formed in  any  of  the  great  departments  of  gov- 
ernment, constitutes  such  a  case,  is  not  to  1>p 
admitted. 

By  the  act  concerning  invalids,  passed  in 
June,  1784,  vol.  3,  p.  112,  the  Secretary  of  War 
is  ordered  to  place  on  the  pension  list  all  per- 
sons whose  names  are  contained  in  a  report  pre- 
viously made  by  him  to  congress.  If  he  should 
refuse  to  do  so,  would  the  wounded  veteran  lie 
without  remedy  ?  Is  it  to  be  contended  that  where 
the  law  in  precise  term,  directs  the  perform- 
ance of  an  act,  in  which  an  individual  is  inter- 
ested, tlie  law  is  incapable  of  securing  obedi- 
ence to  its  mandate?  Is  it  on  account  of  the 
character  of  the  person  against  whom  the  com- 
plaint is  made?  Is  it  to  he  contended  that  the 
heads  of  departments  are  not  amenable  to  the 
laws  of  their  country? 

Whatever  the  practice  on  particular  oc^ion.«« 
may  be,  the  theory  of  this  principle  will  cer- 
tain! v  never  be  maintained.  *No  act  [*165 
of  the  legislature  confers  so  extraordinary  a 
privilege,  nor  can  it  derive  countenance  from 
the  doctrines  of  the  common  law.  After  stat- 
ing that  personal  injury  from  the  kin^  to  a  sub- 
ject is  presumed  to  be  impossible,  Slackstoiie, 
vol.  S,p.  '256,  says,  "but  injuries  to  the  rights 
of  property  can  scarcely  Iw  committed  by  the 
crown  without  the  intervention  of  its  officers; 
for  whom  the  law,  in  matters  of  right,  enter- 
tains no  respect  or  delicacy;  but  furnishes  vari- 
ous methods  of  detecting  the  errors  and  mis- 
conduct of  those  a^nts,  oy  whom  the  king  has 
been  deceived  and  mduceif  to  do  a  temporary' 
injustice." 

By  the  act  passed  in  1796,  authorizing  the 
sale  of  the  lands  above  the  moutli  of  Ken- 
tucky river,  {vol.  S,  p.  299,)  the  purchaser,  on 
paying  his  purcliase  money,  becomes  completely 
entitl^  to  the  property  purchased ;  and  on  pro- 
ducing to  the  Secretary  of  State  the  receipt  of 
the  treasurer  upon  a  certificate  re(iuired  by  the 
law,  the  President  of  the  United  States  is  au- 
thorized to  grant  him  a  patent.  It  is  further 
enacted  that  all  patents  shall  be  countersigned 
by  the  Secretary  of  State,  and  recorded  in  his 
office.  If  the  Secretary  of  State  should  choose 
to  withhold  this  patent;  or,  the  patent  being 
lost,  should  refuse  a  copy  of  it;  can  it  be  im- 
agined that  the  law  furnishes  to  the  injured 
person  no  remedy  ? 

It  is  not  belicived  that  any  person  whatever 
would  attempt  to  maintain  such  a  proposition. 

It  follows,  then,  that  the  question,  whether 
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the  legality  of  an  act  of  the  head  of  a  depart- 
ment be  examinable  in  a  court  of  justice  or 
not,  must  always  depend  on  the  nature  of  that 
act. 

If  some  acts  be  examinable,  and  others  not, 
there  must  }ye  some  rule  of  law  to  guide  the 
court  in  the  exercise  of  its  jurisdiction. 

In  some  instances  there  may  be  difficulty  in 
applying  the  rule  to  particular  cases;  but  there 
cannot,  it  is  believ^,  be  much  difficulty  in 
laying  down  the  rule. 

By  the  constitution  of  the  United  States,  the 
President  is  invested  with  certain  important  po- 
1 66*]  litical  powers,  in  the  ♦exercise  of  which 
he  is  to  use  his  own  discretion,  and  is  accounta- 
ble only  to  his  country  in  his  political  character 
and  to  his  own  conscience.  To  aid  him  in  the 
performance  of  these  duties,  he  is  authorized  to 
appoint  certain  officers,  who  act  bv  his  authori- 
ty, and  in  conformity  with  his  orders. 

In  such  cases,  their  acts  are  his  acts;  and 
whatever  opinion  may  be  entertained  of  the  man- 
ner in  whicli  executive  discretion  may  be  used, 
still  there  exists,  and  can  exist,  no  power  to 
control  that  discretion.  The  subjects  are  politi- 
cal. They  respect  the  nation,  not  individual 
rights,  and  being  intrusted  to  the  executive,  the 
deciBion  of  the  executive  is  conclusive.  The 
application  of  this  remark  will  be  perceived  by 
adverting  to  the  act  of  congress  for  establishing 
the  department  of  foreign  affairs.  This  officer, 
aK  his  duties  were  prescribed  Iw  that  act,  is  to 
conform  precisely  to  the  will  of  the  President. 
He  is  the  mere  organ  by  whom  that  will  is  com- 
municated. The  acts  of  such  an  officer,  as  an 
officer,  can  never  be  examinable  by  the  courts. 

But  when  the  legislature  proceeds  to  impose 
on  that  officer  other  duties;  when  he  is  directed 
|)eremptorily  to  perform  certain  acts;  when  the 
rights  of  individuals  are  dependent  on  the  per- 
formance of  those  acts;  he  is  so  far  the  officer 
of  the  law ;  is  amenable  to  the  laws  for  his  con- 
duct ;  and  cannot  at  his  discretion  sport  away 
the  vested  rights  of  others. 

The  conclusion  from  this  reasoning  is,  that 
where  the  heads  of  departments  are  the  politi- 
(tal  or  confidential  agents  of  the  executive, 
merely  to  execute  the  will  of  the  President,  or 
rather  to  act  in  cases  in  which  the  executive 
possess^  a  constitutional  or  legal  discretion, 
nothing  can  be  more  perfectly  clear  than  that 
their  acts  are  only  politically  examinable.  But 
where  a  specific  duty  is  assigned  by  law,  and 
individual  rights  depend  upon  the  performance 
of  that  duty,  it  seems  equally  clear  that  the  in- 
dividual who  considers  himself  injured,  has  a 
right  to  resort  to  the  laws  of  his  country  for  a 
remedy. 

If  this  be  the  rule,  let  us  inquire  how  it  ap- 
plies to  the  case  under  the  consideration  of  the 
court. 

167*]  *The  power  of  nominating  to  the  sen- 
ate, and  the  power  of  appointing  the  person 
nominated,  are  political  powers,  to  be  exercised 
by  the  President  according  to  his  own  discretion. 
When  he  has  made  an  appointment,  he  has  ex- 
ercised his  whole  power,  and  his  discretion  has 
l)een  complet«lv  applied  to  the  case.  If,  by 
law,  the  officer  be  removable  at  the  will  of  the 
President,  then  a  new  appointment  may  be 
immediately  made,  and  the  rights  of  the  of- 
ficer are  terminated.  But  as  a  fact  which  has 
existed  cannot  be  made  never  to  have  existed, 
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the  appointment  cannot  be  annihilated;  and 
cohsequently,  if  the  officer  is  by  law  not  re- 
movable at  the  will  of  the  President,  the  rights 
he  has  acquired  are  protected  by  the  law,  and 
are  not  resumable  by  the  President.  They  can 
not  be  extinguished  by  executive  authoriy,  and 
he  has  the  privilege  of  asserting  them  m  like 
numner  as  if  they  had  been  denved  from  any 
other  source. 

The  question  whether  a  right  has  vested  or 
not,  is,  in  its  nature,  judicial,  and  must  be  tried 
by  the  judicial  authority.  If,  for  example.  Mr. 
Marbuiy  had  taken  the  oaths  of  a  magistrate, 
and  proceeded  to  act  as  one;  in  consequence 
of  which  a  suit  had  been  instituted  against 
him,  in  which  his  defence  had  depended  on  his 
being  a  magistrate,  the  validity  of  his  appoint- 
ment must  have  been  determined  by  judicial 
authority. 

So,  if  he  conceives  that,  by  virtue  of  his  ap- 
pointment, he  has  a  legal  right  either  to  the 
commission  which  has  l^n  made  out  for  him, 
or  to  a  copy  of  that  commission,  it  is  equally  a 
question  examinable  in  a  court,  and  the  decision 
of  the  court  upon  it  must  depend  on  the 
opinion  entertained  of  his  appointment. 

That  question  has  been  discussed,  and  the 
opinion  is,  that  the  latest  point  of  time  which 
can  be  taken  as  that  at  which  the  appointment 
was  complete,  and  evidenced,  was  when,  after 
the  signature  of  the  President,  the  seal  of  the 
Unitea  States  was  affixed  to  the  commission. 

It  is,  then,  the  opinion  of  the  Court, 

Ist.  That  by  signing  the  commission  of  Mr. 
Marbury,  the  President  of  the  United  States 
appointed  him  a  justice  *of  peace  for  [*168 
the  county  of  Washington,  in  the  District  of 
Columbia;  and  that  the  seal  of  the  United 
'  States,  affixed  thereto  by  the  Secretary  of  State, 
is  conclusive  testimony  of  the  verity  of  the  sig- 
nature, and  of  the  completion  of  the  appoint- 
ment; and  that  the  appointment  conferred  on 
him  a  legal  right  to  the  office  for  the  space  of 
five  years. 

2d.  That,  having  this  legal  title  to  the  office, 
he  has  a  consequent  right  to  the  commission;  a 
refusal  to  deliver  which  is  a  plain  violation  of 
that  right,  for  which  the  laws  of  his  country 
afford  him  a  remedy. 

It  remains  to  be  inquired  whether, 

3d.  He  is  entitled  to  the  remedy  for  which  he 
applies.     This  depends  on, 

1st.  The  nature  of  the  writ  applied  for;  and, 

2d.  The  power  of  this  court. 

1st.  The  nature  of  the  writ. 

Blackstone,  in  the  3d  volume  of  his  Com- 
mentaries, page  110,  defines  a  mandamus  to  be 
"  a  command  issuing  in  the  kin^s  name  from 
the  court  of  kind's  bench,  and  directed  to  any 
person,  corporation,  or  inferior  court  of  judica- 
ture within  the  kind's  dominions,  requiring 
them  to  do  some  particular  thing  therein  speci- 
fied, which  appertains  to  their  office  and  duty, 
and  which  the  court  of  king's  bench  hajs  previ- 
ously determined,  or  at  least  supposes,  to  be 
consonant  to  right  and  justice." 

Lord  Mansfield,  in  3  Burrow,  1S66,  in  the 
case  of  The  King  t.  Baker  et  al. ,  states,  with 
much  precision  and  explicitness,  the  oases  in 
which  this  writ  may  be  used. 

"Whenever,"  says  that  ver>'  able  judge, 
"  there  is  a  right  to  execute  an  office,  perform 
a  service,  or  exercise  a  franchise,  (more  espe- 
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(Halhr  if  it  be  in  a  matter  of  public  concern,  or 


.-ttteiukd  with  profit,)  and  a  person  is  kept  out  i??ttT?.eli  fromltsserting,  in  a  court  of  justice,  his 

legal  rights,  or  shall  forbid  a  court  to  listen  to 
the  claim,  or  to  issue  a  mandamus  directing,- 
thLs  court  ought  to  assist  by  mandamus,  uponJ  thejierfprmance  oTli  Hiifv,  riot  dependnig  on 
n»7isoa8  of  justice,  as  the  writ  expresses,  and  "executive  discretion,'  hut  on  ptirficuTafiri'W  Of  J 
ufKHi   reasons    of    public  policy,   to   preservfi.iauoy^yss,  uiiTrnre  general  principles  of  law? 
I«*ace.  order  and  good  government."    In  the       If  oiie  of  the  heads  of  departmentii  commits 


s:inie  ca.se  he  says,  *'  this  writ  ourfit  to  be  used 
u{.>on  all  occasions  where  the  law  has  established 
no  specific  remedy,  and  where  in  justice  and 
g»>od  govi^mraent  there  ought  to  be  one. 

In  addition  to  the  authorities  now  particu- 
larhr  cited,  many  others  were  relied  on  at  the 
l^r,  which  show  how  far  the  practice  has  con- 
formed to  the  general  doctrines  that  have  been 
just  quoted. 

This  writ,  if  awarded,  would  be  directed  to 
au  officer  of  government,  and  its  mandate  to 
him  would  be,  to  use  the  words  of  Blackstone, 
''to  do  a  particular  thing  therein  specified,, 
which  appertains  to  his  office  and  duty,  and 


which  the  court  has  previously  determined,  or  issuing   a    mandamus   la    Ux   be.  u^^tcrniined. 


at  le&st  supposes,  to  be  consonant  to  right  and 
justice."  Or,  in  the  words  of  Ix)rd  Mansfield, 
the  applicant,  in  this  case,  has  a  right  to  exe- 
<ute  an  office  of  public  concern,  and  is  kept 
out  of  pa'Vies.sion  of  that  right. 

These  circumstances  certainly  concur  in  this 
<-a»e. 

Still,  to  remler  the  mandamus  a  proper  rem- 
«Hiy.  the  officer  to  whom  it  is  to  be  clirected, 
must  Ik?  one  to  whom,  on  legal  principles,  such 
uirit  may  be  directed;  and  the  person  applying 
for  it  must  be  without  any  other  specific  and 
legal  remedy. 

1st.  With  respect  to  the  officer  to  whom  it 
would  be  directed.  The  intimate  political  re- 
lation subi$isting  between  the  President  of  the 
United  States  and  the  heads  of  departments, 
ntHressaril}'  renders  any  legal  investigation  of 
( he  acts  of  one  of  those  higli  officers  peculiarly 
irk.some,  as  well  as  delicate;  and  excites  some 
iK^itation  with  respect  to  the  propriety  of  en- 
tering into  such  investigation.  Impressions  are 
often  received  without  much  reflection  or  exam- 
ination, and  it  is  not  wonderful  that  in  such  a 
4'itse  as  this  the  assertion,  by  an  individual,  of 
his  legal  claims  in  a  court  of  justice,  to  which 
<lainis  it  is  the  duty  of  that  court  to  attend, 
1 70*]  should  at  first  view  be  considered  *by 
some,  as  an  attempt  to  intnide  into  the  cabinet, 
and  to  intermeddle  with  the  prerogatives  of  the 
executive. 

It  is  .scarcely  necessary  for  the  court  to  dis- 
claim all  pretensions  to  such  jurisdiction.  An 
extravagance,  so  absurd  and  excessive,  could 
not  have  been  entertained  for  a  moment.  ^The 
nrorinoe  of  the  court  \n  *y>|y^y,  to  decidp  on 


exalted  station  of  the  .officer,  JKllkb  shall  bar  a 


any  illegal  act,  under  colour  of  his  office,  by 
w^hich  an  individual  sustains  an  injury,  it  can- 
not be  pretended  that  his  office  alone  exempts 
him  from  being  sued  in  the  ordinary  mode  of 
proceeding,  and  being  compelled  to  obey  the 
judgment  of  the  law.  How,  then,  can  his 
office  exempt  him  from  this  particular  mode  of 
deciding  on  the  legality  of  his  conduct,  if  the 
case  be  such  a  case  as  would,  were  any  other 
individual  the  party  complained  of,  authorize 
the  process? 

^  jt  is  not  by  the  office  of  the  person  to  whom 
the  wnt  is  directed,  but  the  nature  of  the  thinff 
to  be  done,  that  the  propriety  or  inipropricty  cS 


I  He  execulfySr  or  execmive  officers,  perform 
<luties  in  which  they  have  a  discretion.  Ques- 
tions in  their  nature  political,  or  which  are,  by 
the  constitution  and  laws,  submitted  to  the  ex- 
e<-utive,  can  never  be  made  in  this  court. 

But.  if  this  be  not  such  a  question ;  if,  so  far 
from  being  an  intrusion  into  the  secret*  of  the 
4'4ibinet.  it  respects  a  paper  which,  according  to 
law,  is  upon  record ^  and  to  a  copy  of  which  the 
law  gives  a  right,  on  the  payment  of  ten  cents; 
if  it  be  no  intermeddling  with  a  subiect  over 
which  the  executive  can  be  considered  as  hav- 
ing «MMlliiM|fC<mlrBl;  whi^t  ja  thPFP  in  tl^P 


Where  the  head  of  a  department  acts  in  a  case, 
in  which  executive  discretion  is  to  be  exerclst^d ; 
in  which  he  is  the  mere  organ  of  executive  will ; 
it  is  *again  repeated,  that  any  applica-  [*171 
tion  to  a  court  to  control,  in  any  respect,  his  con- 
duct would  be  rejected  without  hesitation. 

But  where  he  is  directed  by  law  to  do  a  cer- 
tain act  aflfecting  the  absolute  rights  of  Individ- 
uals, in  the  performance  of  which  he  is  not 
pla<'ed  under  the  particular  direction  of  the 
President,  and  the  performance  of  which  the 
President  cannot  lawfully  forbid,  and  therefore 
is  never  presumed  to  have  forbidden ;  as  for  ex- 
ample, to  record  a  commission,  or  a  patent  for 
land,  which  has  received  all  the  legal  solemni- 
ties; or  to  give  a  copy  of  such  record;  in  such 
cases,  it  is  not  perceived  on  what  ground  the 
courts  of  the  country  are  further  excused  from 
the  duty  of  giving  judopnent  that  right  he  done 
to  an  injured  individual,  than  if  the  same  ser- 
vices w^ere  to  be  performed  by  a  person  not  the 
head  of  a  department. 

This  opinion  seems  not  now,  for  the  first 
time,  to  be  taken  up  in  this  country. 

It  must  be  well  recollected  that  in  1792,  an 
act  passed,  directing  the  Secretary  of  War  to 
place  on  the  pension  list  such  disabled  officers 
and  soldiers  as  should  be  reported  to  him,  by 
the  circuit  courts,  which  act,  so  far  as  the  duty 
was  imposed  on  the  courts,  was  deemed  uncon- 
stitutional; but  some  of  the  iudges  thinking 
that  the  law  might  be  executed  by  them  in  the 
character  of  commissioners,  procecjtled  to  act, 
and  to  report  in  that  character. 

This  law  being  deemed  unconstitutional  at 
the  circuits,  was  i-epealed,  and  a  different  sys- 


illg.ngbtj<  of  jndiyiduals,  not  to  Inqufre'liow'  tem  was  established;  but  the  question  whether 

^^^  .__  -I  .L.    ^_  «,  „  those  persons  who  have  been  reported  by  the 

judges,  as  commissioners,  were  entitled,  in  con- 
sequence of  that  report,  to  be  pla<!ed  on  the 
pension  list,  was  a  legal  question,  properly  de- 
terminable in  the  courts,  although  the  act  of 
placing  suc'h  persons  on  the  list  was  to  be  per- 
formed by  the  head  of  a  department. 

That  this  question  might  be  properly  settled, 
congress  passed  an  act  in  February,  1798,  mak- 
ing it  the  duty  of  the  secretiiry  of  War,  in  con- 
junction with  the  attorney  general,  to  take  vsuch 
measures  as  might  be  necessary  to  obtain  an  ad- 
judication of  the  Supreme  Court  of  the  United 
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172*]  *States  on  the  validity  of  any  such 
rights,  claimed  under  the  act  aforesaid. 

After  the  passa^  of  this  act,  a  mandamus 
was  moved  for,  to  be  directed  to  the  Secrectary 
of  War,  commanding  him  to  place  on  the  pen- 
sion liHt,  a  person  stating  himself  to  be  on  the 
report  of  the  judges. 

There  is,  therefore,  much  reason  to  believe, 
that  this  motie  of  trying  the  legal  riffht  of  the 
complainant  was  deemed  by  the  head  of  a  de- 
partment, and  by  the  highest  law  officer  of  the 
United  States,  the  most  proper  which  could  be 
selected  for  the  purpose. 

When  the  subject  was  brought  before  the 
court,  the  decision  yvas,  not  that  a  mandamus 
would  not  lie  to  the  head  of  a  department  di- 
recting him  to  perform  an  act,  enjoined  by  law, 
in  the  performance  of  which  an  individual  had 
a  vested  interest ;  but  that  a  mandamus  ought 
not  to  issue  in  that  case ;  the  decision  necessarily 
to  be  made  of  the  report  of  the  commissioners 
did  not  confer  on  the  applicant  a  legal  right. 

The  judgment,  in  that  case,  is  understood  to 
have  decided  the  merits  of  all  claims  of  that 
description ;  and  the  persons,  on  the  report  of 
the  commissioners,  found  it  necessary  to  pursue 
the  mode  prescribed  by  the  law  subsequent  to 
that  which  had  been  deemed  unconstitutional, 
in  ortler  to  place  themselves  on  the  pension  list. 

The  doctrine,  therefore,  now  advanced,  is  by 
no  means  a  novel  one. 

It  is  true  that  the  mandamus,  now  moved 
for,  is  not  for  the  performance  of  an  act  ex- 
pressly enjoined  by  statute. 

It  is  to  deliver  a  commission :  on  which  sub- 
ject the  acts  of  congress  are  silent.  This  differ- 
ence is  not  considered  as  affecting  the  case.  It 
has  already  been  stated  that  the  applicant  has, 
to  that  commission,  a  vested  le^al  right,  of 
which  the  executive  cannot  deprive  him.  He 
has  been  appointed  to  an  office,  fron^  which 
he  is  not  removable  at  the  will  of  the  execu- 
173*]  tive;  and  being  so  ^appointed,  he  has  a 
right  to  the  commission  which  the  secretaiy  has 
received  from  the  President  for  his  use.  The  act 
of  congress  does  not  indeed  order  the  Secretaiy 
of  State  to  send  it  to  him,  but  it  is  placed  in  his 
hands  for  the  person  entitled  to  it;  and  cannot 
lie  more  lawfiJly  withheld  by  him  than  by  any 
other  person. 

It  was  at  first  doubted  whether  the  action  of 
detinue  was  not  a  specific  legal  remedy  for  the 
commission  which  has  been  withheld  from  Mr. 
Marbury;  in  which  case  a  mandamus  would  be 
Improper.  But  this  doubt  has  yielded  to  the 
consideration  that  the  judgment  in  detinve  is 
for  the  thing  itself,  or  its  value.  The  value  of 
a  public  office  not  to  be  sold  is  incapable  of  be- 
ing ascertainol ;  and  the  applicant  has  a  light 
to  the  office  itself,  or  to  nothing.  He  will  ob- 
tain tlie  office  by  obtaining  the  cx)mmission,  or  a 
copy  of  it  from  the  record. 

ThiH.  then,  is  a  plain  c&se  for  a  mandamus, 
either  to  deliver  the  commission,  or  a  copy  of  it 
from  the  record;  and  it  only  remains  to  Ihj  in- 
quired. 

Whether  it  can  issue  from  this  court. 

The  act  to  establish  the  judicial  courts  of  the 
United  States  authorizes  the  Supreme  Court  "to 
issue  writs  of  mandamus  in  cases  warranted  by 
the  principles  and  usages  of  law,  to  any  court^ 
appointed,  or  persons  holding  office,  under  the 
authority  of  the  United  States." 
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The  Secretary  of  State,  being  a  person  holding 
an  office  under  the  authority  of  the  United 
States,  is  precisely  within  the  letter  of  the  de- 
scription, and  if  this  court  is  not  authorized  to 
issue  a  writ  of  mandamus  to  such  an  officer,  it 
must  be  because  the  law  is  unconstitutional,  and 
therefore  absolutely  incapable  of  conferring  the 
authority,  and  assigning  the  duties  which  its 
words  purport  to  confer  and  assign. 

The  constitution  vests  the  whole  judichil 
power  of  the  United  States  in  one  Supreme  Court , 
and  such  inferior  courts  as  congress  shall,  from 
time  to  time,  ordain  and  establish.  This  power 
is  expressly  extended  to  all  cases  arising  under 
the  laws  of  the  United  States;  and,  conse- 
quently, in  some  form,  may  be  exercised  over 
the  present  *case;  because  the  right  [*174r 
claimed  is  given  by  a  law  of  the  United  States. 

In  the  distribution  of  this  jwwer  it  is  declared 
that  "  the  Supreme  Court  shall  have  original  ju 
risdiction  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  a  party.  In  all  other 
cases,  the  Supreme  Court  shall  have  appellate  ju- 
risdiction." 

It  has  been  insisted,  at  the  bar,  that  as  the^ 
original  ^nt  of  jurisdiction,  to  the  Supreme 
and  inferior  courts,  is  general,  and  the  claust*. 
assigning  original  jurisdiction  to  the  Supreme 
Court,  contains  no  negative  or  restrictive  words, 
tlie  power  remains  to  the  legislature,  to  assign 
original  jurisdiction  to  that  court  in  other  cesck 
than  those  specified  in  the  article  which  has 
been  recited ;  provided  those  cases  belong  to  tlie 
judicial  power  of  tlie  United  States. 

If  it  had  been  intended  to  leave  it  in  the  dis- 
cretion of  the  legislature  to  apportion  the  judi- 
cial power  between  the  supreme  and  inferior 
courts  according  to  the  will  of  that  body,  it 
would  certainly  have  been  useless  to  have  pro- 
ceeded further  than  to  have  defined  the  judicial 
power,  and  the  tribunals  in  which  it  should  bt* 
vested.  The  subsequent  part  of  the  section  i.*^ 
mere  surplusage,  is  entirely  without  meaning,  if 
such  is  to  be  the  construction.  If  congress  re- 
mains at  liberty  to  give  this  court  appellate  ju- 
risdiction, where  the  constitution  has  declared 
their  jurisdiction  shall  be  original;  and  original 
iurisoiction  where  the  constitution  has  declared 
It  shall  be  appellate;  the  distributition  of  juris- 
diction, made  in  the  constitution,  is  form  with- 
out substance. 

Affirmative  words  are  often,  in  their  opera- 
tion, negative  of  other  objects  than  those  af- 
firmed ;  and  in  this  case,  a  negative  or  exclusive 
sense  must  be  given  to  them,  or  they  have  no 
operation  at  all. 

It  cannot  be  presumed  that  any  clause  in  the 
constitution  is  intended  to  be  without  effect ; 
and,  therefore,  such  a  construction  is  inadmis- 
sible, unless  the  words  require  it. 

*If  the  solicitude  of  the  convention,  [*1 7S 
respecting  our  peace  with  foreign  powers,  in- 
duced a  provision  that  the  Supreme  Court  should 
take  original  jurisdiction  in  cases  which  might 
be  supposed  to  affect  them;  yet  the  clause 
would  have  proceeded  no  further  than  to  pro- 
vide for  such  cases,  if  no  further  restriction  on 
the  i>owers  of  congress  had  been  intende<}. 
That  they  should  have  appellate  jurisiiiction  in 
all  other  cases,  with  such  exceptions  as  congress 
might  make,  is  no  restriction ;  unless  the  word» 
be  deemed  ^elusive  of  original  juriadictUm. 
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yP       WImb  an  ioairaiiieiit  ofigwiizlDi^  fuadaaira- 

tally  a  judicial  system,  divides  it  into  one  su- 
preme, and  so  many  inferior  courts  as  the  legis- 
lature may  ordain  and  establish;  then  enumer- 
ates its  powers,  and  proceeds  so  far  to  distribute 
them,  as  to  define  the  jurisdiction  of  the  Su- 
preme Court  by  declaring  the  cases  in  which  it 
shall  take  original  jurisdiction,  and  that  in 
others  it  shall  take  appellate  jurisdiction;  the 
phun  import  of  the  words  seems  to  be.  that  in 
one  class  of  cases  its  jurisdiction  is  original,  and 
not  appellate;  in  the  other  it  is  appellate,  and 
not  original.  If  any  other  construction  would 
render  the  clause  inoperative,  that  is  an  addi- 
tional reason  for  rejecting  such  other  construc- 
tion, and  for  adhering  to  their  obvious  meaning. 

To  enable  this  court,  then,  to  issue  a  manda- 
mus, it  must  be  shown  to  be  an  exercise  of  ap- 
{lellate  jurisdiction,  or  to  be  necessary  to  enable 
them  to  exercise  appellate  jurisdiction. 

It  has  been  stated  at  the  bar  that  the  appel- 
late jurisdiction  may  be  exerdsed  in  a  variety 
of  forms,  and  that  if  it  be  the  will  of  the  legis- 
lature that  a  mandamus  should  be  used  for  that 
purpose,  that  will  must  be  obeyed.  This  is 
true,  yet  the  jurisdiction  must  be  appellate,  not 
i>riginal. 

U  is  the  essential  criterion  of  appellate  juris- 
diction, that  it  revises  and  corrects  the  proceed- 
I  ings  in  a  cause  alreadv  instituted,  and  does  not 
<*reate  that  cause.  Although,  therefore,  a  man- 
damus may  be  directed  to  courts,  yet  to  issue 
Huch  a  writ  to  an  officer  for  the  delivery  of  a 
imper,  is  in  effect  the  same  as  to  sustain  an  orig- 
inal action  for  that  paper,  and,  therefore,  seems 
17B*]  not  to  belong  to  *appellate,  but  to  orig- 
inal jurisdiction.  Neither  is  it  necessary  in  sucn 
a  case  as  this,  to  enable  the  court  to  exercise  its 
appellate  jurisdiction. 

The  authority,  therefore,  given  to  the  Supreme 
Court,  by  the  act  establishing  the  judicial  courts 
i)f  the  United  States,  to  issue  writ«  of  manda- 
mus to  public  officers,  appears  not  to  be  war- 
ranted by  the  constitution ;  and  it  becomes  nec- 
essary to  inquire  whether  a  jurisdiction  so  con- 
ferred can  be  exercised. 
ff^-The  question,  whether  an  act.  repugnant  to 
7  the  constitution,  can  become  the  law  of  tlie 
land,  is  a  question  deeply  interesting  to  the 
United  States;  but,  happily,  not  of  an  intricacy 
pn^wnioned  to  its  interest.  It  seems  only  nec- 
essary to  recognize  certain  principles,  supposed 
to  have  been  long  and  well  established,  to  de- 
cide it. 

That  the  people  have  an  original  right  to  es- 
tablish, for  their  future  government,  such  prin- 
(iples,  as,  in  their  opinion,  shall  most  conduce 
to  their  own  happiness  is  me  basis  on  which  the 
whole  American  fabric  has  been  erected.  The 
exercise  of  this  original  right  is  a  very  great  ex- 
tortion; nor  can  it,  nor  ought  it,  to  be  frequent- 
ly repeated.  The  principles,  therefore,  so  es- 
tabiif&ied,  are  deemed  fundamental.  And  as 
the  authority  from  which  they  proceed  is  su- 


preme, and  can  seldom  act,  they  btg  designed^  jg.of  the  verj'  essence  of  judicial  duty 


u>  he  pemument. 

Thia  gyiginal  and  supreme  will  organizes  the 
^ovenuncDt,  .and  assigns  to  different  dcpart- 
nienlfl'ihdr  n^pectlve  powers.  It  may  either 
«top  here,  or  estahlfih  certain  limits  not  to  be 
tranacipded  by  those  departments. 

The  gonsnment  of  the  Uiuted  Slates  is  of 

Tlic  ptmeth  of  the  leg- 


islature are  defined  and  limited ;  and  that  thoMe 
limits  may  not  be  mistaken,  or  forgotten,  the 
constitution  is  written.  To  what  purpose  are 
powers  limited,  and  to  what  purpose  is  that 
limitation  committed  to  writing,  if  these  limit^n 
may,  at  any  time,  be  passed  by  those  intended 
to  he  restrained?  The  distinction  between  a 
government  with  limited  and  unlimited  powei*H 
IS  abolished,  if  those  Umits  do  not  confine  the 
persons  on  whom  they  are  imposed,  and  if  acts 
prohibited  *and  acts  allowed,  are  of  [*177 
equal  obligation.  It  is  a  proposition  too  plain 
to  be  contested,  that  the  constitution  controls 
any  legislative  act  repugnant  to  it;  or,  that  tlie 
legislature  may  alter  the  constitution  by  an  ordi- 
naiy  act. 

Between  these  alternatives  there  is  no  middle 
ground.  The  constitution  is  either  a  superior 
paramount  law,  unchangeable  by  ordinary 
means,  or  it  is  on  a  level  with  ordinary  legisla- 
tive acts,  and,  like  other  acts,  is  alterable  when 
the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true, 
then  a  legislative  act  contrary  to  the  constitu- 
tion is  not  law :  if  the  latter  "part  be  true,  then 
written  constitutions  are  absurd  attempts,  on 
the  part  of  the  people,  to  limit  a  power  in  it,H 
own  nature  illimitiible. 

Certainly  all  those  who  have  framed  wntten 
constitutions  contemplate  them  as  forming  the 
fundamental  and  paramount  law  of  the  nation, 
and,  consequently,  the  theory  of  every  such 
government  must  be,  that  an  act  of  the  legisla- 
ture, repugnant  to  the  constitution,  is  void. 

This  theory  is  essentially  attached  to  a  writ- 
ten constitution,  and,  is  consequently,  to  be 
considered,  by  this  court,  as  one  of  the  funda- 
mental principles  of  our  society.  It  is  not 
therefore  to  be  lost  sight  of  in  the  further  con- 
sideration of  this  subject. 

If  an  act  of  the  legislature,  repugnant  to  the 
constitution,  is  void,  does  it,  notwithstanding 
its  invalidity,  bind  the  courts,  and  oblige  them 
to  give  it  effect?  Or,  in  other  words,  though  it 
be  not  law.  does  ft  constitute  a  rule  as  oj^erative 
as  if  it  was  a  law?  This  would  be  to  overthrow 
in  fact  what  was  established  in  theory;  and 
would  seem,  at  first  view,  an  absurdity  too 
gross  to  be  insisted  on.  It  shall,  however, 
receive  a  more  attentive  consideration. 

It  is  emphatically  the  province  and  duty  of 
the  judicTal  department  to  say  what  the  law  is. 
Those  "who  apply  the  rule  to  particular  cases, 
must  of  necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other,  the 
courts  must  decide  on  the  operation  of  each. 

*So  if  a  law  he  in  opposition  to  the  [*17S 
constitution;  if  both  the  law  and  the  constitu- 
tion apply  to  a  particular  case,  so  that  the 
court  must  either  decide  that  case  conformably 
to  the  law,  disregarding  the  constitution;  or 
conformably  to  the  constitution,  disregarding 
the  law;  the  court  must  determine  which  of 
these  conflicting  rules  governs  the  case.     This 


If,  then,  tne  courts  are  to  regard  tlie  constitu- 
tion, and  the  constitution  is  superior  to  any  or- 
dinary act  of  the  legislature,  the  constitution, 
and  not  such  ordinary  act.  must  govern  the 
case*  to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle 
that  the  constitution  is  to  be  considered,  in 
court,  as  a  paramount  law,  are  reduced  to  thi- 
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necef^ity  of  maintaining  that  courts  must  close 
their  eyes  on  the  constitution,  and  see  only  the 
law.    *    • 

This  doctrine  would  subvert  the  very  founda- 
tion of  all  written  constitutions.  It  would  de- 
clare that  an  act  which,  according  to  the  princi- 
ples and  thex)ry  of  our  government,  is  entirely 
void,  is  yet,  in  practice,  completely  obligatorv. 
It  would  declare  that  if  the  legislature  shall  ao 
what  is  expressly  forbidden,  such  act,  notwith- 
standing the  express  prohibition,  is  in  reality 
effectual.  It  would  be  ^ving  to  the  legislature 
a  practical  and  real  omnipotence,  with  the  same 
breath  which  professes  to  restrict  their  powers 
within  narrow  limits.  It  is  prescribing  limits, 
and  declaring  that  those  limit-s  may  be  passed 
at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have 
deemed  tlie  greatest  improvement  on  political 
institutions,  a  written  constitution,  would  of 
itself  be  sufficient,  in  America,  where  written 
constitutions  have  been  viewed  with  so  much 
reverence,  for  rejecting  the  construction.  But 
th(?  Ptyiliar  expreSHJons  j3lJthfi>,finnfltitUtion  of 
the  United  States  rurnish  additional  ar«rumcnfs 
m  lavour  of  Tts /ejedion. 
"  TIlc  jiTJicfaJ'TJOwcT  of  Ihe  United  States  Is 
extenJeil  to  all  cases  arising  ilfid^^i*  fhe  oonstitu-" 

"179*]  *Could  it  be  the  intention  of  those 
wlio  gave  this  power,  to  say  that  in  using  it  the 
constitution  should  not  be  looked  into?  That  a 
case  arising  under  the  constitution  should  be 
ilecided  without  examining  the  instrument  un- 
der which  it  arises? 

This  is  too  extravagant  to  be  maintained^ 

In  some  cases,  then,  the  constitution  must  be 
looked  into  by  the  judges.  And  if  they  can 
open  it  at  all,  what  part  of  it  are  they  forbidden 
tx)  i-ead  or  to  obey? 

There  are  many  other  part«  of  the  constitu- 
tion which  serve  to  illustrate  this  subject. 

It  is  declared  that  "no  tax  or  duty  shall  be 
laid  on  articles  exported  from  any  state. "  Sup- 
pose a  duty  on  the  export  of  cotton,  of  tobacco, 
or  of  flour;  and  a  suit  instituted  to  recover  it. 
Ought  judgment  to  be  rendered  in  such  a  case? 
ought  the  judges  to  close  their  eyes  on  the  con- 
stitution, and  only  see  the  law? 

The  constitution  declares  "that  no  bill  of  at- 
tainder or  ex  post  facto  law  shall  be  passed." 

If,  however,  such  a  bill  should  be  passed,  and 
a  |>erson  should  be  prosecuted  under  it ;  must 
the  court  condemn  to  death  those  victims  whom 
the  constitution  endeavours  to  preserve? 

"No  person,"  says  the  constitution,  "shall 
Iw  convicted  of  treason  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court. " 

Here  the  language  of  the  constitution  is  ad- 
dressctd  especially  to  the  courts.  It  prescribes, 
directly  for  them,  a  rule  of  evidence  not  to  be 
departed  from.  If  the  legislature  should  change 
that  rule,  and  declare  one  witness,  or  a  confes- 
sion out  of  court,  sufficient  for  conviction,  must 
the  constitutional  principle  yield  to  the  legisla- 
tive act? 

From  these,  and  many  other  selections  which 
might  be  made,  it  is  apparent,  that  the  framers 
180*J  of  the  constitution  ^contemplated  that 
iiiHtniment  as  a  rule  for  the  government  of 
courts,  jis  well  as  of  the  legislature. 

Why  otherwise  does  it  direct  the  jndgeR  to 
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take  an  oath  to  support  it?  This  oath  certainly 
applies  in  an  es()eclal  manner,  to  their  conduct 
in  their  official  character.  How  immoral  to 
impose  it  on  them,  if  they  were  to  be  used  as 
the  instruments,  and  the  knowing  instniments, 
for  violating  what  they  swear  to  support ! 

The  oath  of  office,  too,  imposed  by  the  legis- 
lature, is  completel}'  demonstrative  of  the  legis- 
lative opinion  on  this  subject.  It  is  in  these 
words:  "I  do  solemnly  swear  that  I  will  ad- 
minister justice  without  respect  to  persons,  and 
do  equal  right  to  the  poor  and  to  the  rich  ;  and 
that  I  will  faithfully  and  impartially  discharge 
all  the  duties  incunibent  on  me  as  ,  ac- 

cording to  the  best  of  my  abilities  and  under- 
standing, agreeably  to  the  constitution  and  laws 
of  the  United  States." 

Why  does  a  judge  swear  to  discharge  his  du- 
ties agreeably  to  the  constitution  of  the  United 
States,  if  that  constitution  forms  no  rule  for  his 
government?  if  it  is  closed  upon  him,  and  can- 
not be  inspected  by  him? 

If  such  be  the  real  state  of  things,  this  \h 
worse  than  solemn  mockery.  To  prescribe,  or 
to  take  this  oath,  becomes  equallv  a  crime. 

It  is  also  not  entirely  unworthv  of  observa- 
tion, that  in  declaring  what  shall  be  the  su- 
preme law  of  the  land,  the  constitution  itself  is 
lirst  mentioned ;  and  not  the  laws  of  the  United 
States  generally,  but  those  only  which  shall  be 
made  in  pursuance  of  the  constitution,  have 
that  rank. 

Thus,  the  particular  phraseology  of  the  con- 
stitution of  the  United  States  confirms  and 
strengthens  the  principle,  supposed  to  be  esseu  - 
tial  to  all  written  constitutions,  that  a  law  re- 
pugnant to  the  constitution  is  void;  and  that 
courts,  as  well  as  other  departments,  are  bound 
by  that  instrument. 

The  rule  must  be  discharged. 

Distinflruisbed-n  Wall.  S05 ;  Woolw.  308, 808. 
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In  Virginia  it  is  not  absolutely  neowny,  in  aii 
cases,  to  sue  the  maker  of  a  pt omioaQry  note,  to 
entitle  the  holder  to  an  action fligralmt  the  iodorser. 

If  rt  promissory  note  of  a  thml  pefwon  be  indorsed 
by  the  purchaser  of  goods  to  the  FMMlor«  aa  a  con- 
ditional payment  for  the  gMli;  iptmre-t  whether 
the  vendor  is,  in  any  case,  nolifea  to  mie  tlM  maker 
of  the  note  before  he  can  reinttoike  pureaaser  of 
the  goods  on  the  original  ooHteMt  of  mkbf 

A  suit  against  the  defeowBt  M.ludoner  of  the 
note,  and  a  suit  against  the  Mtodant  jor  the  goods 
•old,  are  upon  distinct  ani  MnmA  a>Mttto  of  ac> 
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iUm ;  and  the  first  cannot  be  pleaded  in  bar  of  the 
second. 

It  is  not  necessary  for  the  plaintiff  to  offer  to  re- 
turn the  note,  to  entitle  him  to  bringr  suit  for  the 
inxMls  sold. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  in  the  county  of  Alex- 
andria. 

TluA  woH  an  action  on  the  case  for  goods  sold 
and  deliveretl  by  Young  &  Co.  to  Clark.  The 
d<>claratlon  had  three  counts;  one  for  the  price 
of  the  goods;  one  on  a  quantum  -calebant;  and 
one  for  money  had  and  received. 

The  cause  came  on  to  be  tried  in  the  court 
k*low,  on  the  general  issue,  at  April  term,  1802. 

The  facts,  on  the  trial,  appeared  to  be.  that 
on  the  Ihh  of  September,  1794,  Young  &  Co. 
!<«>ld  to  Clark  400  bushels  of  dalt,  at  4«.  *Sd.  per 
iiushel,  amounting  to  283  dollars  and  d3  cents. 
At  the  time  of  the  sale  and  delivery  of  the  salt, 
Clark  asctigned  to  Young  &  Co.  a  negotiable 
promissory  note,  made  by  one  Mark  Edgar  to 
PickersFiU  &  Co.  and  by  them  indorsed  to 
Clark,  dated  September  5th,  1794,  for  289  dol- 
lars, payable  60  days  after  date,  at  the  bank  of 
Alexanclria.  That  Young  &  Co.  instituted  a 
suit  in  Fairfax  county  court,  in  Virginia,  against 
Clark,  on  his  indorsement  of  this  note;  upon 
ihe  trial  of  which  cause,  Clark,  by  his  counsel, 
"prayed  the  opinion  of  the  court,  whether  the 
plamtiffs  could  maintain  their  action  against 
him,  previous  to  their  having  commenced  a  suit 
and  obtained  judgment  against  the  drawer,  or 
maker  of  the  note;  and  until  his  insolvency 
should  appear;"  "and  the  court  gave  it  as 
their  opinion  that  they  could  not;  and  directed 
the  jury  accordingly."  Whereupon,  a  verdict 
was  found  for  the  defendant.  It  also  appeared 
tliat  at  the  time  the  note  was  indorsed  by  Clark 
to  Young  &  Co.  as  well  as  at  the  time  when  it 
l)ecame  payable,  Mark  Edgar,  the  drawer  of 
the  note,  was  in  bad  circumstances,  and  was 
supposed  and  reputed  to  be  insolvent.  And 
that  about  the  middle  or  last  of  December, 
1794,  he'  left  Alexandria,  and  had  never  re- 
turned to  it. 

182*]      *The  record  which  came  up  to  this 
court  contained  three  bills  of  exceptions : 

1.  The  first  contained  a  demurrer,  on  the  part 
of  the  defendant  below,  to  the  evidence,  which 
the  circuit  court  refused  to  compel  the  plaintiffs 
to  join.  This  exception  was  abandoned  by  the 
counsel  for  the  plaintiff  in  error. 

2.  The  second  bill  of  exceptions  was  in  these 
wordfa:  "memorandum,  in  the  trial  of  this 
cause,  the  defendant  gave  in  evidence  to  the 
jury,  that  the  plaintiffs  had  instituted  a  suit 
against  him,  in  the  county  court  of  Fairfax, 
upon  the  indorsement  of  the  promissory  note 
of  Mark  Ed^ar,  herein  before  mentioned;  the 
proceedings  in  which  said  suit  are  in  these 
words,  to  wit:"  (here  was  inserted  the  record  of 
Fairfax  county  court.)  "  Whereupon,  the  coun- 
sel for  the  defendant  prayed  tlie  court  to  in- 
jjtract  the  jury,  that  if,  from  the  evidence  given 
in  this  cause,  they  should  be  of  opinion  that  the 
pronuasory  note  aforesaid,  was  indorsed  by  the 
defendant  to  the  plaintiffs,  in  consequence  of 
the  goods,  wares,  and  merchandise,  sold  as 
aforesaid,  (although  the  said  indorsement  was 
not  intended  as  an  absolute  payment  for  the 
*^d  goodg,  num  and  awrnhiMrtiif i,  or  reodved 
»  MMh  fe[f  iltt  fiialifc,  bat  merely  as  a  con- 


'ditional  payment  thereof,)  yet  the  receipt  of  the 
said  note,  under  such  circumstances,  and  the 
institution  of  the  aforesaid  suit  by  the  plaintiffs 
against  the  defendant  upon  his  indorsement 
aforesaid,  made  the  note  so  far  a  payment  to 
said  plaintiffs,  for  the  said  goods,  wares  and 
merchandise,  as  to  preclude  them  from  sustain- 
ing any  action  against  the  said  defendant  for 
the  goods,  wares  and  merchandise,  until  thev 
had  taken  such  measures  against  the  said  Mark 
Edgar,  as  were  required  by  the  laws  of  Vir- 
ginia; and  that  the  plaintiffs,  having  instituted 
the  said  suit  upon  the  said  note  against  the  de- 
fendant, and  that  having  been  decided  against 
the  said  plaintiffs,  ^ere  barred  from  sustaining 
this  action  against  the  said  defendant.  But  the 
court  refused  to  give  the  instruction  as  prayed, 
and  instructed  the  jury  that  if  they  should  be 
of  opinion,  from  the  evidence,  that  the  salt  was 
sold  and  delivered  by  the  plaintiffs  to  the  de- 
fendant, and  the  note  was  indorsed  by  the  de- 
fendant to  the  plaintiffs  in  consequence  of  the 
salt  sold,  although  the  said  indorsement  was 
not  intended  *as  an  absolute  payment,  [*183 
and  received  as  such  by  the  plaintins,  but 
merely  as  a  conditional  payment  thereof,  then 
the  same  is  a  discharge  for  the  salt  sold,  unless 
it  is  proved  that  due  diligence  has  been  used  by 
the  plaintiffs  to  receive  the  money  due  on  the 
note;  but  the  bringing  a  suit  against  Mark 
Edgar  is  not  absolutely  a  necessary  part  of  said 
diligence ;  but  the  want  of  such  fifUit  may  be  ac- 
counted for  by  the  insolvency  of  the  said  Edgar, 
if  proved ;  or  by  the  conduct  of  the  defendant 
himself  preventing  such  suit;  to  which  refusal 
and  direction  of  the  court,  the  defendant,  by 
his  counsel,  prays  leave  to  except."  &c. 

3.  The  third  bill  of  exceptions  stated,  that 
"the  defendant  by  his  counsel  then  prayed  the 
opinion  of  the  court  and  their  direction  to  the 
jury,  that  the  defendant  was  entitled  to  a  credit 
for  the  amount  of  the  said  note,  unless  the 
plaintiffs  could  show  that  they  had  instituted  a 
suit  thereon  against  Ed^;  or  that  Edgar  had 
taken  the  oath  of  an  insolvent  debtor,  or  had 
absconded,  at  the  time  the  note  became  pay- 
able; or  unless  the  plaintiffs  could  sliow  that 
they  had  offered  to  return  and  reassign  the  said 
note  to  the  said  defendant  previous  to  the  in- 
stitution of  this  suit.  But  the  court  having  be- 
fore, in  the  trial  of  the  said  cause,  on  application 
by  the  defendant  to  instruct  the  jury  in  the 
manner  set  forth  in  his  second  bill  of  excep- 
tions, given  directions  to  the  jury,  comprehend- 
ing all  the  material  points  contained  in  tlie  above 
prayer,  refused  to  give  the  instruction  as  prayed, 
to  which  refusal  the  defendant,  by  his  counsel, 
prayed  leave  to  except,"  &c. 

\  erdict  and  judgment  for  the  plaintiffs,  for 
the  full  amount  of  the  salt  sold;  on  which  judg 
ment  the  defendant  brought  a  writ  of  error  to 
this  court. 

Swann  and  Mason,  for  the  plaintiff  in  error. 

C.  Lee  and  E.  J.  Lee,  for  the  defendants. 

Swann.  If  a  note  is  indorsed  to  the  vendor 
at  the  time  of  the  sale  of  goods,  although  it  is 
not  agreed  to  be  an  absolute  *payment,  P184 
yet  it  is  a  conditional  payment,  viz. ,  if  the  note 
be  paid,  or  if  it  be  indorsed  over  by  the  vendor, 
or  if  he  is  guilty  of  laches.  6  Term  Rep.  5Li. 
Keardake  v.  Morgan.  In  that  case  the  plea 
(which  was  adjudged  sood  on  demurrer)  stated 
tiMt  the  note  of  one  W.  Pierce  was  indorsed  by 
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Morgan  to  Kearslake,  *'  for  and  on  account "  of 
the  goods  sold,  and  that  Kearslake  "  then  and 
there  accepted  and  received  the  note  for  and  on 
account "  of  the  eum  due  for  the  goods. 

The  defendants  in  error,  if  they  have  been 
guilty  of  laches,  have  made  tlie  note  their  own, 
and  must  suffer  the  loss.  2  Wih.  353.  Cfuim- 
berlmi  v.  Delarive. 

The  question  then  arises,  what  was  due  dili- 
gence in  this  case.  As  the  law  stands  in  Vir- 
™ia,  Young  &  Co.  ought  to  have  sued  Mark 
Edgar,  the  maker  of  the  note.  Such  is  the 
opinion  of  Judge  Roane,  in  the  case  of  Madcie 
V.  Davis,  2  WaSli.  230,  which  is  confirmed  by 
the  Judgment  of  the  court  hi  appeals  in  the  case 
of  Le^  r.  Low,  in  1  CaWs  Rep.  497. 

But  it  is  unnecessary  to  resort  to  the  general 
law  in  Virginia  on  this  point,  because  the  court 
of  Fairfax  county  has  decided  the  law  in  this 
case,  and  while  that  Judgment  stands  unre- 
versed it  is  conclusive.  The  plaintiffs  have 
made  their  election  of  two  modes  of  proceeding 
to  recover  the  money;  having  failed  in  one, 
they  are  barred  as  to  the  other.  The  same  evi- 
dence is  necessary  to  support  both,  and  this  is 
the  test  to  prove  that  they  are  for  the  same  cause. 
J  Wils.  304,  Kitchen  r.  ^VampbeU. 

That  court  has  decided  that  Clark  was  not 
liable  on  his  indorsement  of  the  note,  because 
Young  .&  Co.  had  not  brought  suit  against 
Edgar;  or,  in  other  words,  they  have  decided 
that  Young  &  Co.  have  not  used  due  diligence, 
and,  therefore,  have  made  the  note  their  own; 
and  if  so,  the  original  contract  for  the  salt  is  at 
an  end.  Yet  the  court  below  have  decided  this 
very  question  differently.  They  have  said  that 
a  suit  against  Edgar  was  not  a  necessary  part  of 
due  diligence.  The  same  question,  between  the 
same  parties,  has  been  differently  decided  by 
the  two  courts.  * 

185*]    ^Mason,  on  the  same  side. 

The  court  below  was  concluded  by  the  de- 
cision of  the  county  court  of  Fairfax.  Nemo 
fda  peixari  debet.  The  plaintiffs  below  had  two 
modes  of  recovering  their  money  from  Clark, 
viz.,  by  a  suit  for  the  salt  sold,  or  by  an  action 
asainst  Clark  on  his  indorsement  of  the  note. 
Tney  made  their  election  of  the  latter,  and  it 
has  been  decided  against  them.  This  ought  to 
end  the  business.  3  Wils.  304,  KUehen  v. 
Campbell. 

E.  J.  Lee,  contra. 

The  question  seems  to  turn  on  the  second  bill 
of  exceptions.  It  appears  by  that,  that  the  note 
was  not  given  as  an  absolute,  but  a  conditional 
payment.  It  is  unreasonable  to  suppose  that 
the  condition  was,  that  Young  «fe  Co.  should  be 
obliged  to  prosecute  a  suit  against  Edgar  through 
all  the  courts  of  Virginia. 

The  prayer  was  to  instruct  the  jury  that  a 
suit  must  be  proved  to  have  been  prosecuted 
against  Edgar,  and  his  insolvency  made  to  ap- 
pear. 

The  judgment  of  the  county  court  of  Fairfax 
is  no  bar.  It  was  not  even  a  bar  to  a  second 
suit  by  Young  &'  Co.  against  Clark  on  the  same 
note.  For  the  opinion  of  that  court  was  not 
generally  that  the  suit  would  not  lie  aeainst 
Clark  on  his  indorsement,  but  that  it  would  not 
lie  against  him  previous  to  a  suit  against  Edgar, 
and  his  insolvency  being  made  to  appear. 
Therefore,  after  proving  fidgar  insolvent  by  a 
suit.  Young  &.  Co.  might  have  brought  a  second 
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suit  against  Clark  and  recovered,  for  any  things 
that  appears  by  the  opinion  of  that  court. 

If,  then,  Young  &  Co.  might  have  had  a 
second  action  upon  the  note,  they  may  well 
bring  a  suit  upon  their  original  cause  of  action. 
The  opinion  of  the  Fairfax  court  was  only 
that  the  plaintiffs  had  brough  their  action  too 
soon. 

It  is  said  this  is  the  same  cause  of  action 
which  has  been  decided  in  the  county  court  of 
Fairfax,  and  that  the  judgment  in  that  court  is 
a  bar  to  this  action. 

*In  order  to  prove  this,  it  is  necessary  [*18€5^ 
to  show  not  only  that  the  same  evidence  applies, 
to  both,  but  the  former  judgment  must  have 
been  upon  the  sam^  point.  And  that  point 
must  be  on  the  merits.     6  Bac.  Abr.  neic  ed.  p. 

JfJft6. 

In  the  case  of  Kearslake  v.  Morgan,  citeil 
from  5  Term  Bep.,  it  did  not  appear  what  had 
become  of  the  note;  it  might  have  been  paid. 
Besides,  that  was  a  case  under  the  statute  of 
Anne,  which  makes  promissory  not^s  a  pay- 
ment. 

The  case  of  ChamJberlyn  v.  Delarive,  in  ^' 
Wils.  353,  was  decided  on  the  gross  negligen<:e 
of  the  plaintiff  in  holding  the  oraer  four  monthn 
without  making  a  demand  of  the  money,  until 
the  drawee  failed. 

The  refusal  of  the  court  below  to  give  the 
instruction  prayed,  and  the  direction  which 
they  did  give  to  the  jury,  are  both  justified  by 
the  decisions  of  the  court  of  appeals  of  Virgin- 
ia. That  court  has  never  decided  that  a  suit 
against  the  maker  of  the  note  is,  in  all  cases, 
necessary  before  resort  can  be  had  to  the  in- 
dorser.  It  is  true  that  in  the  case  of  Ma4^kie  r. 
Davis,  Judge  Roane  said,  that  **  the  assignee 
of  a  bond  acquires  a  legal  right  to  bring  suit 
upon  it,  and  to  receive  the  money  discharged 
from  any  control  of  the  assignor  over  the  sul>- 
iect;"  and  that  'Mt  is,  therefore,  his  duty  to 
bring  suit."  But  that  was  only  an  obiter  opin- 
ion, not  applicable  to  the  point  of  the  cause. 
It  is  certain^  not  a  self-evident  trutli,  nor  is  it 
very  apparent  how  tfie  conclusion  flows  from 
the  premises;  and  Judge  Carrington,  in  his. 
opinion,  in  the  same  case,  p.  231,  says,  "  As  u> 
the  lengths  which  it  behooves  the  assignee  to  go 
in  pursuit  of  the  obligor,  before  he  can  resort 
to  the  assignor,  it  is  unnecessary  to  lay  down 
any  general  rule;  it  may  sufl3ce  to  say,  that  in 
the  present  case  he  went  far  enough."  In  that 
case,  indeed,  a  suit  had  been  brought;  but  the 
courts  of  Virginia  have  never  laid  down  any 
general  rule  as  to  what  is  due  diligence  in  sucL 
a  case.  In  the  case  of  Lee  v.  Lwe,  in  Call's 
Bep.  and  Minnis  r.  Pollard,  CaXL.  2iS6,  it  seemn 
rather  to  be  inferred  that  a  suit  is  not  in  all 
cases  necessary.  In  the  case  of  Mackie  v.  Davis, 
the  court  decided  that  the  remedy  of  the  assignee 
of  a  bond  against  the  assignor,  waA  by  the 
common  law;  and  it  is  clear  from  *the  [*187 
case  of  Lambert  v.  Oakes,  in  1  Ld.  Baym.  444, 
that,  by  the  common  law,  the  indorsee  of  a 
note  haid  his  remedy  against  the  indorser.  if  the 
money  was  not  paid  by  the  maker  of  the  note 
on  demand. 

If,  therefore,  a  suit  against  the  maker  of  a 
note  is  not,  in  all  cases,  necessary  to  charge  the 
indorser,  the  court  below  were  right,  both  in 
refusing  the  instruction  as  prayed,  and  givin«; 
the  opinion  which  they  did. 

Cranch  1. 
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(\  \jee,  on  the  same  Hide. 

1.  The  poini  arising  from  the  first  bill  of  ex- 
tvpcions  is,  that  the  court  might  well  refuse  to 
4'ompel  the  plaintiffs  below  to  Join  in  demurrer 
to  the  evidence.  This  point  being  now  agreed, 
I  <ha]i  consider* 

2.  Whether  the  court  did  right  in  refusing 
the  instruction  to  the  jury,  as  prayed  in  the 
M<»nd  bill  of  exceptions. 

It  is  not  necessary  to  inquire  whether  the  in- 
^  ructions  which  they  did  give  was  right,  but 
whether  they  were  bound  to  give  that  which 
was  asked. 

If  the  note  was  not  received  at  the  time,  as 
;)iHolute  payment  for  the  salt,  Young  &  Co.  had 
a  right  of  action  for  the  pAce  of  the  salt,  upon 
demand  and  refusal  of  payment  of  the  note  by 
Edgar.  The  liability  of  the  indorser  to  the 
indorsee  of  a  note  is  at  common  law,  and  not 
hy  the  custom  of  merchants,  or  the  statute  of 
.Vnoe.  And  by  the  comman  law,  nothing  more 
WHS  neceflBarr  to  fix  that  liability  than  a  demand 
upon  the  maker  of  the  note,  and  his  refusal  to 
psy.  Upon  this,  and  this  only,  the  ri^ht  of 
at'tion  accrued  against  the  indorser.  It  w  true 
that  Young  &  Co.  had  two  remedies.  They 
rnight  either  sue  Clark  upon  his  indorsement, 
or  upon  the  orginal  contract  for  the  salt.  Hav- 
ing failed  in  the  former,  they  are  not  precluded 
from  resorting  to  the  latter.  Their  election  of 
Tbe  first  is  not  a  waiver  of  the  last. 

The  action  in  Fairfax  county,  on  the  note, 
Has  no  bar  to  the  action  in  the  District  of  Co- 
himbia.  upon  the  account.  The  note  was  no 
188*]  payment  of  the  account,  nor  ^was  the 
former  action  for  the  same  cause  as  the  present. 
The  causes  of  action,  and  the  evidence  neces- 
sary to  support  them,  were  entirely  different. 
The  declaration  in  Fairfax  county  contained 
three  counts;  1st.  A  special  count  on  Clark's 
indorsement  of  the  note;  2d.  For  money  lent; 
•M.    For  money  had  and  received. 

In  the  present  action  the  declaration  has  also 
three  counts;  1st.  For  the  price  of  the  salt  sold ; 
'^1.  A  quantum  vaiebat;  8d.  Money  had  and 
rKceived. 

The  same  evidence  will  not  support  both 
mictions.  The  indorsement  of  Clark  is  the  evi- 
<l«*nce  necessary  in  one.  The  delivery  of  the 
salt  is  the  evidence  to  support  the  other. 

In  the  case  of  Kitchen  v.  CamjMl,  £  Bl.  Hep. 
sr:,  KfJ,  the  court  said,  '*  the  principal  con- 
sideration is,  whether  it  be  precisely  the  same 
vAiue  of  action  in  both,  appearing  by  proper 
averments,  in  a  plea;  or  by  proper  facts  stated 
in  a  special  verdict,  or  a  special  case.  One 
■j^reni  criteriou  of  this  identity  is,  that  the  same 
t-ridenoe  will  sustain  both  the  actions;"  and 
cited  Putt  and  Boy$ton,  2  Skate.  Sll.  ■  Ra/ym, 
i7i,  S  Mod.  1.  PoUexfen,  6S4.  Martimei*  and 
Wingaie^  Moor,  J^3.  Bro.  Action  on  the  cctse, 
'*:,  106.  And  not  only  must  it  require  the 
vune  evidence  to  support  both,  but  in  both  the 
(jiK^ion  must  be  the  same.  £  Bl,  Bep.  Kitchen 
'.  ramjMl,  p.  SSe.  &tp.  Bep.  liO.  Buff  v. 
Wfffh.  This  was  an  action  for  a  servant's  wages, 
a^zainst  his  master,  who  had  given  him  a  draft 
f<»r  the  full  amount  of  his  wages,  on  a  third 
person,  which  was  not  stamped.  And  although 
the  pleai  stated  that  he  accepted  it  in  absolute 
imvment,  yet  it  was  held  to  be  no  bar. 

iThe  case  of  Keardlake  t.  Morgan  depends  on 
the  statote  d  Anne,  which  declares  that  a  note 
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given  for  a  debt  due  by  account,  shall  be  a 
satisfaction,  unless  the  plaintiff  uses  due  dili- 
gence.    No  such  statute  exists  in  Virginia. 

In  the  case  of  Chaniberlyn  v.  Delarive,  there 
was  no  demand  at  all  upon  the  drawee  of  the 
bill.  '  Neither  of  those  cases,  therefore,  were 
like  the  present. 

*8wann,  contra.  [*18J> 

If  a  note  is  agreed  to  be  taken  in  payment 
absolutely,  it  is  a  satisfaction ;  but  where  there 
is  no  such  agreement,  the  law  implies  a  con- 
dition that  the  holder  shall  use  due  diligence. 
The  county  court  at  Fairfax  has  decided  that 
Young  &  Co.  have  not  used  due  diligence.  That 
decision  is  valid  and  conclusive  all  over  the 
world,  until  reversed  by  a  competent  authority. 
How,  then,  does  this  case  stand?  Young  & 
Co.  sold  salt  to  Clark,  and  received  a  note,  as  a 
conditional  payment,  or  a  collateral  security, 
no  matter  which ;  which  note  they  have  made 
their  own  by  their  own  laches,  'f  he  maker  of 
the  note  has  become  insolvent  and  run  away. 
Who  ought  to  bear  the  loss?  The  law  says 
clearly,  me  person  who  has  been  negligent,  who 
has  not  complied  with  the  requisites  of  the  law. 

It  is  immaterial  whether  the  judgment  in 
Fairfax  is  an  absolute  or  a  temporary  bar;  for 
if  it  is  a  temporaiT  bar  only,  yet  Yoiing  &  Co. 
have  not  done  what  that  court  decid^  to  l)e 
necessary. 

Mason,  on  the  same  side. 

A  judgment  on  the  same  question  between 
the  same  parties  is  conclusive  until  reversed. 
What  is  the  same  question?  It  is  the  real 
merits,  the  matter  of  right  between  the  parties. 

The  same  evidence  is  not  the  criterion.  Tres- 
pass and  trover  require  different  evidence ;  yet 
if  the  merits  of  the  same  question  are  the  gist 
of  both,  the  one  is  a  bar  to  the  other.  Here 
the  question  was  the  same  as  in  Fairfax,  viz., 
Whether  Young  «fc  Co.  had  not  been  guilty  of 
laches  in  respect  to  the  note;  for  if  they  had, 
they  had  barred  themselves  not  only  nx>m  a 
ri^ht  to  recover  upon  the  note,  but  upon  the 
onginal  contract  for  the  salt.  One  and  the  same 
question  will  decide  both  cases.  That  question 
is  upon  the  merits,  and  is  in  fact  tlie  only 
question  in  dispute  between  the  parties. 

It  is  not  important  whether  the  note  was  re- 
ceived as  an  absolute  or  a  conditional  payment. 
For  if  it  was  a  *conditional  payment,  [*190 
the  laches  of  Young  &  Co.  have  made  it  abso- 
lute. There  is  no  evidence  of  notice  to  Clark 
of  the  default  of  Edgar,  until  the  bnnging  of 
the  suit  in  Fairfax  county,  which  was  18  months 
after  the  note  became  payable.  Having  two 
remedies  for  the  price  of  the  salt,  Young  & 
Co.  could  not  resort  to  both.  They  made  their 
election  to  sue  upon  the  note,  and  having  pur- 
sued that  remedy  to  judgment  against  them- 
selves, they  are  for  ever  barred. 

The  county  court  of  Fairfax  have  decided 
the  only  question  which  existed  between  the 
parties,  the  negligence  of  the  plaintiffs  below, 
whereby  they  had  made  the  note  their  own ;  and 
therefore  they  must  abide  the  loss. 

Feb.  17th.  The  Cfnef  Justice  delivered  the 
opinion  of  the  court. 

This  was  a  suit  brought  by  the  defendants  in 
error  against  the  plaintiff,  in  the  circuit  court 
of  the  District  of  Columbia  sitting  in  the  county 
of  Alexandria,  and  the  declaration  contains 
two  counts  for  goods,  wares  and  merchandises 
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8old  and  delivered,  and  one  for  money  had  and 
received  to  their  use.  The  cause  came  on  to 
he  tried  on  the  general  issue,  and  a  verdict  was 
found  for  the  plaintiffs  below,  on  which  the 
court  rendered  judgment. 

At  the  trial  of  the  cause  it  appeared  that  the 
suit  was  brought  for  a  quantity  of  salt  sold  and 
delivered  by  Robert  \oung  &  Co.  to  Clark; 
after  which  Clark  indorsed  to  Robert  Young 
&  Co.  a  promissory  note  made  by  Mark  Edgar 
to  John  Pickersgill  &  Co.  which  had  been  in- 
dorsed by  them  to  the  said  Clark,  and  which 
was  payable  60  days  after  date. 

This  note  was  protested  for  non-payment; 
after  which  a  suit  was  brought  thereon  by 
Robert  Young  &  Co.  in  the  county  court  of 
Fairfax  against  Clark ;  and  the  declaration  con- 
tained two  counts,  one  on  the  indorsement,  and 
the  other  for  money  had  and  received  to  the 
use  of  the  plaintiffs.  In  this  suit  verdict  and 
judgment  was  given  for  the  defendant  Clark, 
the  Court  of  Fairfax  being  of  opinion  that  a 
suit  could  not  be  maintained  against  the  in- 
191*]  dorser  'of  the  not<»,  untU  a  judgment 
had  been  first  obtained  against  the  drawer,  and 
his  insolvency  made  to  appear. 

After  the  determination  of  that  action,  this 
suit  was  instituted  on  the  original  contract;  and 
at  the  trial,  the  counsel  for  the  defendant 
moved  the  court  to  instruct  the  jury,  that  if 
from  the  evidence  given  in  the  cause  they 
should  be  of  opinion  that  the  promissory  note 
aforesaid  was  mdorsed  by  the  defendant  to  the 
plaintiffs,  in  consequence  of  the  goods,  wares 
and  merchandises  sold  as  aforesaid,  although 
the  said  indorsement  was  not  intended  as  an 
absolute  payment  for  the  said  goods,  wares  and 
merchandises,  or  received  as  such  by  the  plaint- 
iffs, but  merely  as  a  conditional  payment  there- 
of, yet  the  receipt  of  the  said  note,*  under  such 
circumstances,  and  the  institution  of  the  afore- 
said suit  by  the  said  plaintiffs  against  the  said 
defendant,  on  his  indorsement  aforesaid,  made 
the  said  note  so  far  a  payment  to  the  said 
plaintiffs,  for  the  said  goodis,  wares  and  mer- 
chandises, as  to  preclude  them  from  sustaining 
nny  action  against  the  said  defendant  for  the 
said  goods,  wares  and  merchandises,  until  thev 
had  taken  such  measures  against  the  said  Mark 
Ed^r,  as  were  required  by  the  laws  of  Vir- 
ginia; and  that  the  plaintiffs,  having  instituted 
the  suit  aforesaid  upon  the  said  note  against  the 
said  defendant,  and  that  having  l)een  decided 
against  the  said  plaintiffs,  they  were  barred 
from  sustaining  this  action  against  the  said  de- 
fendant. 

This  instruction  the  court  refused  to  give, 
but  directed  the  jury,  that  if  they  were  of 
opinion  from  the  evidence,  that  the  salt  was 
sold  and  delivered  as  alleged, and  that  the  prom- 
issory note  aforesaid  was  indorsed  by  the  de- 
fendant to  the  plaintiffs  in  consequence  of  the 
salt  sold  as  aforesaid,  although  the  said  indorse- 
ment was  not  intended  as  an  absolute  payment 
for  the  said  salt,  or  received  as  such  by  the 
plaintiffs,  but  merely  as  a  conditional  payment 
thereof,  the  same  is  a  discharge  to  the  defend- 
ant for  the  salt  sold  to  him,  unless  it  is  proved 
that  due  diligence  has  l>een  used  to  receive  the 
money  due  on  the  note;  but  that  the  bringing 
suit  on  the  said  note  against  Mark  Edgar  was 
not  essentially  necessary  to  constitute  the  said 
diligence ;  and  that  the  said  diligence  may  be 
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proved  by  other  circumstances,  and  their  omit- 
ting to  bring  the  said  suit  against  Edgar  may 
Ije  accounted  for  by  the  insolvency  of  Edgar, 
*if  proved,  or  any  conduct  of  the  de-  [♦I 92 
fendant  which  may  have  prevented  the  bring- 
ing of  the  said  suit. 

To  this  opinion  the  counsel  for  the  defend- 
ant excepted,  and  then  prayed  the  court  to 
direct  the  jury  that  the  defendant  was  entitled 
to  a  credit  for  the  amount  of  the  said  note,  un- 
less the  plaintiffs  could  show  that  they  had  in- 
stituted a  suit  thereon  against  Edgar,  or  that 
Edgar  had  taken  the  oath' of  insolvency,  or  ab- 
sconded at  the  time  the  note  became  payabli*, 
or  unless  the  plaintiffs  could  show  that  they 
had  offered  to  return  knd  reassign  the  said  note 
to  the  said  defendant,  previous  to  the  institu- 
tion  of  this  suit. 

This  direction  the  court  refused  to  give,  and 
referred  the  jury  to. their  opinion  already  given 
on  the  principal  points  now  stated,  and  to 
which  an  exception  had  already  been  taken. 
This  opinion  was  also  excepted  to.  A  verdict 
and  judgment  was  then  rendered  for  the 
plaintiff,  without  giving  credit  for  Edgar's 
note,  which  judgment  is  now  brought  into  this 
court  by  writ  of  error. 

On  these  exceptions  it  has  been  argued  that 
the  court  has  erred,  because, 

1st.  The  conduct  of  the  plaintiffs.  Young  & 
Co.  has  disabled  them  from  maintaining  this 
action,  and  such  ought  to  have  been  the  direc- 
tion to  the  jury. 

2d.  The  verdict  and  judgment  in  Fairfax 
court  is  a  bar  to  this  action. 

The  conduct  of  the  plaintiffs  was  entirely  Ikj- 
fore  the  jury,  to  be  judged  of  by  them  from 
the  evidence,  excepting  only  that  part  of  it  re- 
specting which  the  court  gave  an  opinion.  We 
are,  therefore,  only  to  inquiiB  whether  the  opin- 
ion given  by  tlie  court  be  erroneous. 

It  is  agreed  on  both  sides  that  the  note  in 
this  case  was  not  received  as  payment  of  the 
debt,  and,  consequently,  did  not  extinguish  the 
original  contract.  It  was  received  as  a  condi- 
tional payment  only,  and  the  opinion  of  the 
court  was,  that  in  such  a  case  the  want  of  due 
diligence  to  receive  the  money  due  thereon 
would  discharge  the  defendant.  But  the  court 
proceeded  to  state  that  due  ^diligence  [*103 
might  be  proved  although  no  siut  waa  instituted ; 
and  that  circumstances,  such  as  the  known  in- 
solvency of  Edgar,  the  drawer  of  the  note,  or 
any  conduct  of  Clark,  pseventing  a  suit,  would 
excuse  Young  «fe  Co.  for  not  having  instituted 
one. 

This  opinion  of  the  court  seems  perfectly  cor- 
rect. The  condition  annexed  to  the  receipt  of 
the  note*  cannot  be  presumed  to  have  required 
that  a  suit  should  be  brought  against  a  known 
insolvent,  or  that  it  should  be  brought  against 
the  will  of  the  indorser;  if  he  chose  to  dispense 
with  it,  or  took  means  to  prevent  it,  nothing 
can  be  more  unreasonable  than  that  he  should 
be  at  liberty  to  avail  himself  of  a  cLrcumstance 
occasioned  by  his  own  conduct. 

It  is  not  intended  to  say  that  the  person  re- 
ceiving such  a  note  is  compellable,  without 
special  agreement,  to  sue  upon  it  in  any  state 
of  things.  It  is  not  designed  to  say  that  he  may 
not,  on  its  being  protested,  return  it  to  the  in- 
dorser, and  resort  to  his  original  cause  of  ac- 
tion; it  is  only  designed  to  say  that,  under  the 
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circ*uiiuitaDce8  of  this  case,  nothing  can  be  more 
clenr  than  that  there  was  no  obligation  to  sue. 

The  Court  gave  no  opinion  that  the  suit  in 
Fairfax  was,  or  was  not,  a  bar  to  that  brought 
in  the  county  of  Alexandria. 

It  is,  however,  clear,  tliat  no  such  bar  was 

To  waive  the  question,  whether  in  such  a 
case  as  this  with  declarations  for  such  distinct 
causes,  a  verdict  in  a  prior  suit  may  be  given 
in  evidence  as  a  bar  to  another  suit  really  for 
the  same  cause  of  action ;  it  is  perfectly  clear 
that  in  this  case  the  same  question  was  not 
tried  in  both  causes. 

In  Fairfax  the  point  decided  was,  that  the 
Huit  against  the  indorser  would  not  lie  until  a 
<uit  had  been  brought  against  the  drawer;  in  the 
Muit  in  Alexandria  the  point  to  be  decided  was, 
whether  the  plaintiffs  had  lost  their  remedy  on, 
the  original  contract,  by  their  conduct  respect- 
insr  the  note.  Tliese  were  distinct  points,  and 
104*]  the  merits  of  *the  latter  case  were  not 
involved  in  the  decision  of  Uie  former. 

On  the  second  bill  of  exceptions,  the  only 
real  new  point  made,  is,  whether  the  action  is 
maintainable  unless  Robert  Young  &  Co.  had 
offered  to  return  and  reassign  the  note  before 
the  institution  of  the  suit. 

Unquestionably  Clark  is  entitled  to  the  bene- 
fit of  the  note,  but  as  it  was  no  extinguishment 
of  the  original  cause  of  action,  there  was  no 
ab!K>lute  necessity  to  prove  an  offer  of  the  note 
before  the  institution  of  the  suit.  Indeed  it 
does  not  appear,  in  this  bill  of  exceptions, 
whether  the  note  was  merely  a  collateral  se- 
curity or  a  conditional  payment.  This  is  no- 
where stated  positively.  In  the  first  opinion  of 
the  court  it  is  stated  hypothetically.  and  that 
opinion  must  be  considered  on  the  presumption 
that  such  was  the  fact.  But  no  such  presump- 
tion is  raised  respecting  the  second  bill. 

Judgment  affirmed  with  cost. 

Distlnyuished-S  Cranch  319;  16  Peters  BS». 
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\^'ILSON  r.    LENOX    AND   MAITLAND. 

Adoclaratlon  in  debt,  under  the  law  of  Vlrsrtnia, 
upon  a  protested  bill  of  exchange  for  the  principal, 
iiitereet,  damages  and  costs  of  protest,  must  aver 
Che  amount  of  those  costs  of  protest. 

Quaere^  whether  if  the  holder  of  the  bill  of  ex- 
chanire,  after  due  notice  to  the  indorser  of  the 
non-payment  by  the  drawee,  charire  the  bill  in  ac- 
count current  a^rainst  the  drawer,  and  upon  the 
whole  of  that  account  the  balance  due  is  less  than 
the  amount  of  the  bill)  the  indorser  is  thereby  dis- 
charged. 

Whether  the  indorser  is  discharged  by  the  hold- 
er's receipt  of  part  from  the  drawer,  after  due  no- 
tice ffi  ven  to  toe  indorser. 


Whether  It  be  necessary  to  aver  protest  for  non- 
acceptance  in  an  action  on  protest  for  non-pay- 
ment? 

Whether  the  drawer  be  a  competent  witness  for 
the  indorser  in  an  action  against  the  latter  ? 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria,  on  a  judg- 
ment o])tained  by  the  present  defendants  in 
error,  agaimst  the  plainti^  in  error,  in  an  action 
of  debt,  as  indorserof  a  bill  of  exchange  for  3(KV. 
sterling,  drawn  on  the  2d  of  January,  1799,  at 
Alexandria,  by  A.  and  W.  Ramsey,  on  Find- 
ley,  Bannaty ne  &  (>o. ,  London,  at  ninety  days 
sight,  payable  to  Wilson,  the  plaintitf  in  error, 
and  by  him  indorsed  to  the  defendants.  This 
bill  Wiis  presented  for  acceptance  on  the  28th 
of  February,  1799,  and  refused,  and,  on  the  1st 
of  June,  1799,  protested  for  non-payment.  The 
declaration  was  "  of  a  plea  that  he  render  unto 
them  the  sum  of  800/.  sterling,  with  damages, 
interest  and  charges  of  protest,  on  a  protested 
bill  of  exchange,  which  *to  them  he  [*19S 
owes,  and  from  them  unjustly  detains;"  and 
goes  on  to  state  the  drawing  of  the  bill  of  ex- 
change, '^accoixling  to  the  custon  of  mer- 
chants,*' the  indorsement  by  Wilson  to  Lenox 
and  Maitland,  the  refusal  of  Findley.  Banna- 
tyne  &  Co.  to  accept  the  bill  on  its  being  pre- 
sented for  acceptance,  (but  does  not  state  a 
protest  for  non-acceptance,  nor  notice  of  the 
non-acceptance  given  to  Wilson,) and  the  pro- 
test, '  *  in  due  form  according  to  the  custom  of 
merchants,"  for  non-payment;  ''of  which  the 
said  defendant,  afterwards,  to  wit. ,  on  the 
day  of  ,  in  the  vear  aforesaid,  at  the  town 

and  county  aforesaid,  had  notice,  whereby, 
and  by  force  of  the  act  of  assen^Jly  of  the  com- 
monwealth of  Virginia,  in  such  ca.se  made  and 
provided,  action  accrued  to  the  said  plaintiffs 
to  demand  and  have  of  the  said  defendant  the  said 
sum  of  900/.  sterling,  with  damages,  interest 
and  charges  of  protest;  nevertheless,  the  said 
defendant,  although  thereto  often  required,  hath 
not  paid  unto  the  said  plaintijffs  the  said  sum  of 
three  hundred  pounds  sterling,  with  damages, 
interest  and  charges  of  protest,  but  the  same  to 
pay  hath  hitherto  refused,  and  still  doth  refuse, 
to  the  damage  of  the  plaintiffs  750  dollars,  and 
thereupon  they  bring  suit,"  «&c. 

The  act  of  assembly  of  Virginia,  which  gives 
the  action  of  debt  on  a  protested  bill  of  ex- 
change, {Bev.  Code,  p.  121,)  proWdes,  "that 
where  any  bill  of  exchange  is,  or  shall  be  drawn 
for  the  payment  of  any  sum  of  money,  in  which 
the  value  is  or  shall  be  expressed  to  be  received, 
and  such  bill  is  or  shall  be  protested  for  non- 
acceptance  or  non-payment,  the  drawer,  or  in- 
dorser, shall  be  subject  to  the  payment  of  tif- 
teen  per  centum  damages  thereon,  and  the  bill 
shall  carry  an  interest  of  tive  per  centum  per 


Note.— Where  the  holder  of  a  promissory  note 
Hcnt  it  when  due  to  the  bank  at  which  it  was  pay- 
able, and  the  bank,  erroneously  supposinir  the 
maker  to  be  in  funds,  credited  the  holder  with  the 
amount,  but  on  discoverlnsr  its  mistake  next  day, 
corrected  it,  and  served  the  indorsers  with  notice  of 
non-Mmnent ;  heULt  in  an  action  on  the  note  against 
the  maoners*  that  it  had  not  been  paid,  and  that 
due  steps  had  been  taken  to  charge  them. 
The  Troy  City  Bank  v.  Grant. 
HiU  ft  Denio  Sup.  119. 

Where  a  check  deposited  by  plaintiffs  with  de- 
fendant for  collection  was  sent  oy  defendant  to  a 
bank  which  was  its  coUectingr  agent,  the  latter  bank 
chaiylojc  the  check  to  the  drawer's  account,  and 
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crediting  defendant  with  the  amount  in  pursuance 
of  an  arrangement  made  between  the  two  bank8, 
the  checks  being  returned  to  the  drawer,  a  third 
party,  as  a  voucher,  and  the  collecting  bank  then 
railed  and  passed  into  the  hands  of  a  receiver. 

Held :  That  such  charo-ing  and  crediting  consti- 
tuted a  paj-mont  of  the  check  U^  defendant^  render- 
ing it  liable  for  the  amount  of  the  check  to  plain  tiff. 

James  Briggs  v.  The  Central  National  Bank.  61 
How.  Ft.  260. 
Appropriation  of  maker's  bank  deposit  in  pay- 
ment of. 

NaUonal  Bank  of  Newburgh  vs.  Daniel  Smith,  r» 
Hun.  188. 

79 


195 


Supreme  Court  or  the  United  States. 


1808 


Annum,  from  the  date  of  the  protest,  until  the 
money,  therein  drawn  for,  shall  be  fully  satis- 
fied and  paid." 

'  *  §  8.  It  shall  be  lawful  for  any  person  or 
pi'rsons,  having  a  right  to  demand  *any  sum  of 
money  upon  a  protested  bill  of  excnange,  to 
<*omnience  and  prosecute  an  action  of  debt,  for 
principal,  damages,  interest  and  charges  of  pro- 
test, a^inst  the  drawers  or  indorsers  jointly, 
or  against  either  of  them  separately;  and  judg- 
ment shall  and  may  be  given  for  such  princi- 
196*]  pal,  damages  *and  charges,  and  interest 
upon  such  principal,  after  the  rate  aforesaid, 
to  the  time  of  such  judgment,  and  for  the  in- 
interest  upon  the  said  principal  money  recov- 
■ered,  after  the  rate  of  five  per  centum  per  an- 
num, until  the  same  shall  be  fully  satisfied." 

"  §  4.  In  all  bills  of  exchange  given  for  any 
<lebt  due  in  current  money  of  this  cominon- 
wealth,  or  for  current  money  advanced  and  paid 
for  such  bills,  the  sum  in  current  money  that 
was  paid  or  allowed  for  the  same,  shall  be  men- 
tioned and  expressed  in  such  bill,  and  in  de- 
fault thereof,  in  c&se  such  bill  shall  be  protested, 
4ind  a  suit  brought  for  the  reox)very  of  the^money 
due  thereby,  the  sum  of  money  expressed  in  such 
bill  shall  be  held  and  taken  as  current  money, 
and  judgment  shall  be  entered  accordingly." 

*'§6.  In  any  action  which  hath  been,  or 
«hall  be,  comtnenced,  and  is  or  shall  be  depend- 
ing for  tlie  recovery  of  any  sterling  money,  in 
any  court  of  record  within  this  commonwealth, 
wherein  the  plaintiff  or  plaintiffs  shall  recover, 
such  courts  shall  have  power,  and  are  hereby 
directed,  by  rule  to  be  entered  at  the  foot  of 
their  judgment  in  such  action," to  order  such 
judgment  to  be  levied  or  discharged,  in  current 
money,  at  such  a  difference  of  exchange  as  they 
shall  think  just." 

The  cause  in  the  court  below  was  tried  upon 
the  plea  of  nil  debet,  and  the  jury  found  a  verdict 
for  the  debt  in  the  declaration  mentioned,  and 
one  cent  damages;  it  was  therefore  considered 
by  the  Court,  **  that  the  said  plaintiffs  recover 
■against  the  said  defendant  their  debt  aforesaid, 
amounting  to  three  hundred  pounds  sterling, 
and  their  damages  aforesaid,  by  the  jurors 
aforesaid  in  form  aforesaid  assessed,  and  also 
their  costs  by  them  about  their  suit  in  this  be- 
half expended;  and  the  said  defendant  in 
mercy,  &c.  But  this  judgment  (damages  and 
-costs  excepted)  is  to  be  discharged  by  the  pay- 
ment of  eight  hundred  and  fifty-ljve  dollars  and 
twenty-three  cents. " 

The  record  which  came  up  contains  six  bills 
of  exceptions. 

197*]  *1 .  First.  That  the  defendant  Wil- 
son produced  in  evidence  to  the  jury  the  ac- 
<x)unts  of  the  plaintiffs  Lenox  and  Maitland, 
a^inst  A.  and  W.  Ramsay,  the  drawers  of  the 
bill,  w^hereby  the  latter  were  charged  as  debt- 


ors to  Lenox  and  Maitland,  on  the  22d  of  Au- 
gust, 1799,  for  the  amount  of  the  bill  and  dam- 
ages in  dollars  and  cents,  among  many  other 
debts  and  credits,  upon  which  whole  accounts 
current,  a  balance  of  1,095  dollars  only  appeared 
to  be  due  from  A.  and  W.  Ramsay  to  Lenox 
and  Maitland ;  and  thereupon  prayed  the  opin- 
ion of  the  court  whether,  by  making  the  said 
bill  an  item  of  account,  as  stated  in  the  afore- 
said accounts  against  the  said  A.  and  W. 
Ramsay,  the  said  Wilson  was  not  thereby,  as 
indorser,  discharged;  and  the  Court  were  of 
opinion  that  he  was  not. 

2.  Second.  That  the  defendant  offered  to 
prove  that  the  plaintiffs  had  received  part  of 
the  money  from  the  drawers  of  the  bill  since  the 
defendant  Wilson  had  notice  of  the  protest,  but 
the  Court  were  of  opinion  that  the  same,  if 
proved,  would  not  discharge  Wilson  as  indorser. 

3.  Third.  That  the  defendant  offered  to 
prove  by  the  bill  and  protest,  that  after  the 
protest  of  the  said  bill,  at  the  request  of  Rob- 
erts, Curtis  &  Co.,  the  then  holders  of  the  bill, 
it  was  paid  by  Dorin,  Strange  &  Co,,  to  Roberts, 
Curtis  &  Co.  for  the  honor  of  Lenox  and  Mait- 
land, the  plaintiffs,  and  thereupon  prayed  the 
opinion  of  the  Court,  whether,  as  the  bill  had 
been  so  paid,  this  action  would  lie  against  the 
defendant  as  indorser,  and  the  court  gave  it  as 
their  opinion  that  it  would  lie. 

4.  Fourth.-  That  the  defendant  prayed  the 
opinion  of  the  court,  whether  it  was  not  incum- 
bent on  the  plaintiffs  to  prove  the  value  of  current 
money  received  here  for  the  bill  upon  which 
this  action  is  brought,  which  bill  is  in  these 
words:  "  Exchange  for  80C^.  sterling,  Alexan- 
dria, 2d.  January,  1799.  Ninety  days  after 
sight  of  this  our  first  of  exchange,  (second,  third 
and  fourth  of  the  same  tenor  and  date  unpaid,) 
pay  to  the  order  of  William  Wilson,  Esq.,  the 
sum  of  three  hundred  pounds  sterling,  for  value 
here  i*eceived,  and  place  it  to  account,  as  advised 
by  Andrew  and  William  Ramsay."  "To 
Messrs.  Findley,  Bannatyne  &  Co.,  London." 
And  the  Court  gave  it  as  their  opinion,  that  it 
is  not  necessary  for  the  plaintiffs  *to  [*198 
prove  the  value  given  here  in  current  money 
for  the  said  bill. 

6.  Fifth.  That  the  defendant  offered  to  prove 
by  the  account  thereunto  annexed  that  the  bill, 
upon  which  this  suit  was  brought,  was  given  in 
the  commonwealth  of  Virginia,  either  for  dol- 
lars and  cents  due  in  the  said  commonwealth, 
from  A.  and  W.  Ramsay,  to  the  plaintiffs,  or 
for  dollars  and  cents  advanced  by  the  plaintiffs 
or  some  other  persons  for  the  said  A.  and  W. 
Ramsay,  in  the  state  of  New  York,  and  prayed 
the  opmion  of  the  court,  whether,  if  the  said 
facts  were-  proved  to  the  jury,  the  said  bill 
ought  not  to  be  settled  according  to  its  nominal 
amount  as  current  money  of  Virginia.    Where- 


A  part  payment,  does  not  discharge  the  whole 
note,  although  so  agreed,  unless  made  as  a  compro- 
mise, as  when  claim  is  disputed. 

Jenks  V.  Burr,  56  111.  -£50. 

2  Parsons  N.&B.21H. 

Finch  V.  Sutten,  5  East.  220. 

Pinnel'a  caee^  5  Co.  117. 

Price  V.  Cannon,  3  Mo.  453. 

Myers  v.  Bylngton,  H4  Ind.  205. 
Part  payment  made  to  the  holder,  by  the  maker 
•or  acceptor,  either  before,  at,  or  after,  maturity  of 
the  note  or  bill,  will  not  dischat^e  the  drawer  or  in- 
•dorser,  except  to  the  amount  of  the  sum  so  paid. 

Greenawalt  v.  McDowell,  66  Penn.  St.  464.  . 

^0 


Hill  V.  Bostick,  10  Yerg.  (Tenn.)  410. 
James  v.  Badger,  1  John.  Cas.  ISl. 
Bk.  U.  S.  V.  Hatch,  6  Pet.  250. 
Mason  v.  Peters,  4  Vt.  101. 
Enfflish  V.  Dailey,  2  B.  &  P.  61. 
The  holder  may  take  part  payment  from  any 
party,  and  sue  the  others  for  the  i^esiduo. 

Hewitt  V.  Goodrich,  2  Gar.  &  P.  468  (after  dis- 
honor). 
Gould  V.  Robinson,  8  East.  576. 
Wttlwyn  V.  St.  Quintln,  1 B.  &  P.  658. 
English  V.  Dailey,  2  B.  &  P.  61. 
In  HXerh tower  v.  Ivy,  2  Port.  (Ala.)  308,  it  was  held, 
that  a  refusal  of  indorsee,  who  had  sued  maker,  to 
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upon  the  court  instnicted  the  Jury,  that  if  they 
were  of  opinion,  from  the  evidence  offered,  that 
the  bill  of  exchange  was  given  for  any  debt  due 
from  A.  and  W.  Kam^ay,  in  current  money  of 
the  commonwealth  of  Vir^nia,  or  for  current 
money  advanced  and  paid  for  the  said  bill,  and 
the  siim  in  current  money  that  was  paid  or  al- 
lowed for  the  same  is  not  expressed  in  the  bill, 
the  sum  expressed  in  the  bill  shall  be  held  and 
taken  as  current  money  of  Virginia;  and  if,' 
from  the  evidence  offered,  they  should  not  be 
•of  that  opinion,  that  the  sum  expressed  in  the 
bill  shall  be  taken  and  held,  as  so  expressed,  to 
wit,  in  st-erliniz  money. 

6.  Sixth.  That  the  defendant  offered  to  ex- 
amine William  Ramsay,  one  of  the  drawers  of 
the  bill,  to  which  the  counsel  for  the  plaintiffs 
objected,  and  the  Court  gave  it  as  their  opinion, 
that  the  said  W.  Ramsay  was  an  incompetent 
witness  in  the  cause. 

The  second,  third,  fourth  and  fifth  exceptions 
seem  to  have  been  abandoned  in  the  argument 
in  this  court. 

C.  Lee,  E.  J.  Lee  and  Swann.  for  the  plaint- 
iff in  error. 

Simms,  for  the  defendants. 

The  errors  in«tisted  on  by  the  counsel  for  the 
plaintiff  in  error  were, 

Ist.  The  opinion  of  the  court  below,  as  stated 
In  the  first  bill  of  exceptions. 
199*]     *2d.  The  rejection  of  W.  Ramsay  as 
a  witness. 

3d.  That  there  was  no  protest  for  non-accept- 
ance of  the  bill. 

4th.  That  the  declaration  does  not  state  any 
demand  of  payment  of  the  bill,  made  on  the 
drawees. 

5th.  The  damages  are  not  laid  in  the  same 
currency  as  the  debt. 

6th.  The  jury  have  awarded  that  the  sterliuff 
debt  should  be  discharged  by  the  payment  of 
855  dollars  and  28  cents. 

7th.  The  debt  demanded  is  not  certain. 

£.  J.  Lee.  for  the  plaintiff  in  error. 

1st.  The  court  below  erred  in  not  instructing 
the  Jury  that  the  defendants  in  error,  by  charg- 
ing the  bill  in  account  against  the  drawers,  m 
tlie  manner  stated  in  the  accounts,  had  dis- 
charged the  indorser.  The  Court  ought  at 
least  to  have  left  it  to  the  jury  to  decide 
whether  the  circumstances  did  not  amount  to 
a  discharge  of  Wilson. 

By  the  account  of  Lenox  and  Maitland 
aff&inst  the  drawers  of  the  bill,  it  appears  that, 
iJter  charging  the  amount  of  the  bill,  and  dam- 
ages, interest  and  charges  of  protest,  and  turn- 
ing the  amount  into  aollars  and  cents  at  such 
rate  of  exchange  as  the  defentlants  in  error 
pleased,  there  was  only  a  balance  of  al)out 
1,000  dollars  due  to  them  from  the  drawers;  it 
is  not  reasonable  that  they  should  recover  more 
than  is  due  to  them  against  an  innocent  in- 


dorser who  must  look  to  insolvent  drawers  for 
his  indemnification.  The  defendants  have  in 
fact  given  credit  to  the  drawers  for  the  aimount 
due  on  the  bill,  and  have  agreed  to  liquidate  it 
in  account.  If  the  holder  of  a  bill  receives 
part  of  the  money  from  the  acceptor  without 
giving  notice  to  the  drawer,  the  latter  is  dis- 
charged. BuU.  K  P.  215.  So  if  he  receives 
part  from  the  drawer,  he  discharges  the  in- 
dprser.  Here  no  notice  was  ffiven  to  Wilson '} 
*or  if  there  was,  it  is  waived  by  the  P200 
conduct  of  Lenox  and  Maitland.  In  the  case 
of  Dingimll  v,  Ihitistsr,  Doug.  247,  (235.)  it  is 
true  that  Judge  Buller  says,  that  nothing  but 
an  express  agreement  can  discharge  an  acceptor, 
but  the  court  are  careful  to  distinguish  between 
the  case  of  an  acceptor  and  that  of  a  drawer  or 
indorser.  The  implication  is,  that  there  are 
many  circumstances  which  will  discharge  the 
latter,  without  an  express  agreement.  The 
court  ought,  at  least,  to  have  instructed  the 
jury  that  they  might  infer  a  discharge  from  the 
circumstances  of  this  case.* 

2d.  W.  Ramsay,  the  drawer  of  the  bill, 
ought  to  have  been  admitted  as  a  witness.  He 
had  no  interest  which  would  render  him  incom- 
petent. The  verdict  in  this  case  could  not  have 
been  given  in  evidence  either  for  or  against  the 
witness;  and  whether  Lenox  and  Maitland  re- 
covered against  Wilson,  or  not,  he  was  still 
liable  to  an  action  -as  drawer,  to  Lenox  and 
Maitland  if  they  failed  against  Wilson,  or  to 
Wilson,  if  they  succeeded.  In  the  case  of 
Smith,  qui  tarn,  v.  Prager,  7  Term  Rep.  62.  the 
rule  is  clearly  laid  down  to  b^  that  **no  objec- 
tion could  be  made  to  the  competency  of  a  wit- 
ness upon  the  ground  of  interest,  unless  he  were 
directly  interested  in  the  event  of  the  suit,  or 
could  avail  himself  of  the  verdict  in  the  cause, 
so  as  to  give  it  in  evidence  on  any  future  occa- 
sion in  support  of  his  own  interest."  The  ob- 
jection only  goes  to  his  credit,  unless  the  judg- 
ment can  be  given  in  evidence  for  him  in  any 
other  suit.  The  same  principle  is  confirmed  in 
the  case  of  Jardaine  v.  Las/ibrooke,  7  Term  Rep. 
601.  where,  in  a  suit  between  the  indorsee  and 
the  acceptor  of  a  bill,  the  pavee  was  called  and 
allowed  as  a  witness  to  deieat  the  action,  by 
proving  that  the  bill,  although  dated  at  Ham- 
burgh, was  in  fact  drawn  in  London,  and  so 

1.— Chisp  J.  Does  the  bill  of  ezoeptlons  state 
that  notice  was  not'g'iven  to  Wilson?  If  it  does 
not  you  cannot  argue  upon  the  want  of  notice. 

E.  J.  Lee.  It  does  not.  But  the  declaration  does 
Dot  aliege  notice  of  the  non-acceptance,  nor  of  the 
non-payment;  but  only  of  the  protest  for  non- 

Baymeot,  and  a  material  fact  not  averred  cannot 
e  presumed  to  have  been  proved. 
2.— Chasb,  J.  There  is  no  doubt  a  drawer  or  in- 
dorser may  be  diacfaarared  in  express  terms ;  or  by 
facts  amounting  to  a  dischargre ;  but  where  the  dis- 
charge is  not  express  but  by  implication  arising 
from  facts,  the  Jury,  and  not  the  court,  are  to  de- 
cide whether  it  is  a  discharge ;  the  court  ought  not 
to  say  it  was  a  discharge. 


receive  part  payment  from  him,  discharged  the  in- 
dorser, it  appearing  that  it  could  not  be  afterwards 
recovered. 

Proof  of  the  presentment  of  a  bill  for  acceptance 
and  due  dishonor  and  notice  to  the  drawer  is  suffi- 
cient to  maintain  the  suit,  although  there  are  subse- 
oueot  averments  in  the  declaration  of  presentment 
ror  payment,  non-payment  and  nonce  thereof, 
whlob  are  not  proved.  The  right  of  action  is  com- 
plete br  the  non-acceptance,  protest  and  notice. 
Wallaoe  v.  Agry,  4  Mason  IT.  S.  c.  c.  338. 
t  Dan.  on  Neg.  Inst.  9  932. 

In  aotloo  by  mdorsee  of  a  foreign  bill,  against 

Cnuich  1.  Vol.  2. 


drawer  or  indorser,  for  non-pa>*ment,  the  plaintltT 
is  bound  to  prove  a  protest  for  non-acceptance  us 
well  as  for  non-payment,  and  the  protests  are  the 
only  regular  evidence  of  the  fact. 

Lenox  v.  lioverett,  10  Mass.  1. 

See  Note  to  Brown  v.  Barry,  3  Dall.  dee.  Book  1 
of  this  edition,  p.  640. 
The  disabilities  of  witnesses,  by  reason  of  interest, 
in  the  event  of,  or  by  reason  of  being  parties  to.  an 
action  or  proceeding,  have  been  abolished  in  many 
of  the  states,  by  statute,  so  that,  in  those  states  a 
witness  is  competent  notwithstanding  such  interest, 
or  being  such  party. 
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void  for  want  of  a  Ktamp.  It  may  be  observed 
20 1*]  in  thflCt  case,  that  *it  was  admitted  that 
there  could  be  no  objection  on  the  ground  of 
interest,  but  the  objection  relied  on  was,  that 
the  witness  ou^ht  not  to  be  permitted,  from 
motives^  of  pohcv  as  it  respected  mercantile 
credit,  to  impeach  a  ne^tiable  instrument  to 
which  he  had  assisted  m  giving  currency  by 
his  Indorsement:  and  even  that  objection  was 
overruled.  In  the  case  of  Carter  r.  Pearee,  1 
Tenn  Rep.  163.  the  court  said  that  "the  bare 
possibility  of  an  action  being  brought  against  a 
witness  is  no  objection  to  his  competency;" 
and  that,  "in  order  to  show  a  witnea*  inter- 
ested, it  is  necessary  to  prove  that  he  must  de- 
rive a  certain  benefit  from  the  determination  of 
the  cause  one  way  or  the  other." ' 

3d.  Here  was  no  protest  for  non-accept- 
ance, nor  does  the  declaration  state  a  demand 
of  payment  from  the  drawees,  nor  notice  of  the 
non-payment,  or  non-acceptance  given  to  Wil- 
son. The  protest  for  non-payment  is  not  evi- 
dence that  the  money  was  demanded  at  the 
time  the  bill  became  payable.  J^  Ba4i.  Ahr.  736. 
GtryUim^H  edition. 

In  the  case  of  Bushton  v.  AspinaU,  Doug. 
679,  (6'J<^,)it  is  expressly  decided  that  the  plaint- 
iff must  alle^  in  his  declaration  a  demand  and 
refusal  of  the  acceptor  on  the  day  when  the 
note  was  payable,  and  nqtice  thereof  to  the  in- 
dorser  before  he  can  be  made  liable;  and  that 
the  want  of  such  averments  in  the  declaration 
is  not  cured  by  a  verdict.  And  Lord  Mansfield 
there  lays  down  the  rule  to  be,  "that  where  the 
plaintiff  has  stsfted  his  title  or  ground  of  action 
defectively,  or  inaccurately,  (because,  to  entitle 
him  to  recover,  all  circumstances  necessary  in 
form  and  substance  to  complete  the  title  bo  im- 
perfectly stated,  must  be  proved  at  the  trial,)  it 
IS  a  fair  presumption,  after  a  verdict,  that  they 
were  proved ;  but  that  where  the  plaintiff  totally 
omits  to  state  his  title  or  cause  of  action,  it  need 
not  be  proved  at  the  trial,  and,  therefore,  there 
is  no  room  for  presuniplion. " 

The  tlemand  and  refusal  of  the  drawee  to  pay 
is  the  very  substance  of  the  plaintiff's  title  to  re- 
202*]  cover;  and,  therefore,  *the  not  setting 
it  forth  in  the  declaration  is  a  total  omission  of 
his  cause  of  action. 

4th.  The  damages  are  not  laid  in  the  same 
currency  with  the  bills  apd  the  promise.  To 
support  this  objection  he  relied  on  the  decision 
of  the  court  of  appeals  of  Virginia,  in  the  case 
of  Srott'M  EreeutorH  r.  Call,  1  lVa«A.  115,  and 
SkipiHth  f).  Biiird,  :i  Wmh.  165. 

C\  Ia'c,  on  the  same  side. 

1st.  The  question  to  the  court  below  was, 
whether  the  plaintiffs  by  mailing  the  bills  an 
item  of  the  accounts,  as  therein  stated,  had  not 
discharged  the  indorser  Wilson.  The  accounts 
of  licnox  and  Maitland  against  the  drawers  of 
the  bill,  begin  in  1798  and  end  in  1800.  The 
bills  are  entered  in  account,  on  the  22d  of  Au- 
gust, 1799,  and  charged  with  interest  and  dam- 
ages; and  the  amount  carried  out  from  sterling 
into  dollars  and  cents,  at  such  rate  of  exchange 
as  the  defendants  in  error  pleased.  They  have 
therefore  changed  the  nature  of  the  demand,  and 
given  credit  to  the  drawers  for  a  certain  sum  in 

1.— Chase,  J.  Upon  the  statute  of  gaming,  usury, 
and  the  like,  but  io  no  other  case,  are  the  drawers, 
indorsers,  &c.  competent  witneasee.  The  cases  all 
show  it. 
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the  currency  of  the  United  States.  They  have, 
as  far  as  they  were  able,  manifested  their  inten- 
tion to  give  credit  to  A.  and  W.  Ramsay. 

These  circumstances  being  subsequent  to  the 
notice  to  Wilson,  are  a  discharge  in  law,  and 
are  equivalent  to  an  express  discharge.  If  I  am 
right,  the  court  ought  to  have  instructed  the 
jury  that  these  facts  discharged  all  persons  but 
A.  and  W.  Ramsay.  Perhaps  the  court  might 
have  left  it  to  the  jurj'  to  infer  an  intention  to 
discharge  the  indorser;  but  the  court  ought  hot 
to  have  instructed  the  jur}'  that  Wilson  was  not 
thereby  discharged  as  mdorser. 

2d.  The  objection  to  the  competency  of  W\ 
Ramsfiy  as  a  witness  was  not  good.  If  he  had 
any  interest,  it  was  in  favour  of  the  plaintiffs. 
The  objection  was  made  generally,  and  goes  to 
his  proving  any  fact  whatever.  A  witness  may 
be  competent. to  prove  some  facts  and  not 
others.  He  was  competent  to  prove,  not  only 
that  the  bill  was  charged  in  account,  but  that 
it  was  ^ven  up  and  came  surreptitiously  to  the 
possession  of  the  plaintiffs,  if  the  fact  had  been 
so.  I  state  this  oulv  to  show  that  he  ought  not 
*to  have  been  wholly  excluded.  On  a  [*20J^ 
criminal  prosecution  for  forgery,  the  party 
whose  name  is  forged  may  ht  a  witness.  / 
DaM.'  110.  The  doctrine  that  a  man  shall  not 
be  permitted  to  disprove  a  paper  to  which  he- 
has  put  his  name  to  give  it  credit,  is  overruled 
in  the  case  of  Jordmne  r.  Lanhbrooke,  cited  from 
7  Term  Rep.  601.  In  the  case  of  Walpole  r. 
Palieney,  cited  in  Doug.  249,  {^S7,)  in  the  note, 
at  the  second  trial  of  the  cause  at  Guildhall,  at 
the  sittings  after  Michaelmas  term,  1779,  before 
Skynner,  Chief  Baron,  Alexander,  the  indorser 
of  the  bill,  was  sworn  as  a  witness  for  the  ac- 
ceptor, and  no  objection  made  to  his  compe- 
tency. But  in  this  case  there  is  not  any  interest 
whatever  in  the  witness.  For  if  the  evidence  of 
Ramsay  went  to  discharge  Wilson,  still  it  would 
not  go  to  discharge  Ramsay  himself.  There  is 
a  case  also  in  Espinasse's*  Reports,  in  which 
the  acceptor  was  sworn  as  a  witness  in  a  ques- 
tion between  the  indorsee  and  drawer. 

Simms,  contra. 

Ist.  The  charge  of  the  bill  in  accoimt  against 
the  drawers  does  not  amount  to  a  legal  disc-narge 
of  the  indoi'ser.  It  is  neither  an  express  nor 
an  implied  discharge.  The  holder  has  a  remedy 
against  all  or  any  of  the  indorsers  or  the  drawer^ 
until  he  gets  full  satisfaction.  If  .he  gives  due 
notice  to  the  party  to  whom  he  means  to  resort, 
he  is  not  bound  to  commence  suit  instanter.  If 
he  receives  part  from  the  drawer,  it  is  so  much 
to  the  benefit  of  the  indorser,  and  he  has  no 
right  to  complain.  Due  notice  is  all  that  the 
indorser  has  a  right  to  require,  and  if  he  does 
not  then  secure  himself,  it  is  his  own  fault. 
The  case  from  BnUer's  N.  P.  275,  is  not  denied 
to  be  law;  but  Buller  there  says,  "  if  the  indor- 
see pve  credit  to  the  drawer,  without  notice  to 
the  indorser,  it  will  discharge  him."  But  here 
it  is  admitted  that  notice  was  given,  and  the  al- 
legation is,  that  notwithstanding  such  notice, 
the  subsequent  charge  in  the  accounts  of  Lenox 
and  Maitland  against  the  drawers  has  dis- 
charged the  indorser. 

Lenox  and  Maitland  might  have  brought  suit 
against  the  drawers,  without  prejudice  to  their 
claim  against  the  indorser ;  a /or^u^^  the  charg- 
ing a  bill  in  account  against  Uie  drawers  cannot 
prejudice  the  claim  against  the  indorser. 
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3d.  W.  Kamsay  was  offered  as  a  witness  gen- 
204*]  erally,  'without  a  release  from  Wilson. 
The  court  were  right  in  reiecting  him  both  on 
the  grounds  of  interest  ana  of  public  policy. 

If  judgment  should  be  rendered  against  Wil- 
son, Kamsay  as  drawer  would  be  clearly  liable 
to  ref imd  Wilson  the  costs  of  suit ;  and  a  relief 
from  that  liability  was  a  clear  interest. 

A  party  to  a  negotiable  paper  ought  not  to  be 
permitted  to  discredit  it. 

An  underwriter  cannot  be  a  witness  for  another 
underwriter  in  an  action  upon  the  same  policy. 

The  case  in  Doug.  247  does  not  affect  the 
praent.  The  note  in  249  is  of  an  ancient  case; 
and  there  Walpole's  own  book  was  produced 
with  a  memorandum  that  Pulteney  was  dis- 
charged from  his  liability  as  acceptor. 

All  the  cases  cited  are  where  a  party  to  the 
bill  has  been  admitted  as  a  witness  either  er 
neeemtaU,  or  on  the  ground  of  public  conven- 
ience and  policy.  The  case  of  Jordaine  v.  Ltuh- 
brooke  was  one  where  the  revenue  would  have 
been  defrauded  of  the  stamp  duty,  if  the  wit- 
ness had  l)een  excluded;  and  to  {Nrevent  that 
evil  he  w^as  admitted. 

In  the  cases  of  usury  the  maker  of  the  note  or 
other  security  is  not  admitted  unlens  the  debt 
has  been  paid.  And  in  the  case  of  for^ry,  it 
is  a  public  criminal  prosecution  in  which  the 
injured  party  is  always  admitted. 

The  fault  of  the  declaration,  if  it  does  exist, 
18  cured  by  the  verdict  under  the  statute  of 
JeofaiU  of  Virginia,  which  declares,  that  no 
judgment  after  verdict  shall  be  stayed  or  re- 
vered, for  mispleading,  insufficient  pleading. 
or  for  omitting  the  averment  of  any  matter, 
without  proving  which  the  jury  ought  not  to 
have  given  such  verdict.  Bev.  Code,  US,  But 
the  averment  was  not  necessary.  The  declara- 
tion oojptains  an  allegation  that  the  bill  was  pro- 
tested m  due  form,  according  to  the  custom  of 
merchants,  for  non-payment;  and,  by  the  cuh- 
tom  of  merchants,  the  bill  could  not  have  been 
protested  until  demand  and  refusal  of  payment. 
205*]  *But  this  action  is  grounded  on  the 
act  of  assembly,  and  not  on  the  custom  of  mer- 
chants; and  by  the  act  it  is  only  necessary  that 
it  should  be  a  protested  bill  of  exchange. ' 

As  to  notice  of  the  non-acceptance  and  nou- 

Syment  not  being  alleged  in  the  declaration,  the 
It  is  not  so.  The  decl^^ion  alleges  that  the  bill 
was  presented  for  acceptance,  and  refused;  and 
afterwards,  on  the  1st  of  June,  protested  in  due 
form  according  to  the  customs  of  merchants  for 
non-payment;  of  which  (that  is,  of  all  the  facts 
before  recited)  the  defendant  had  notice,  &c. 

As  to  the  damages  being  laid  in  current 
money;  this  is  always  done  when  tobacco,  or 
foreign  money,  is  sued  for.  There  are  some 
unintelligible  cases  in  the  court  of  appeals  of 
Virginia;  but  they  have  never  decided  the  pres- 
ent point.  In  one  case  the  court  said  that  if  the 
suit  18  for  a  sterling  debt,  its  value  must  not  be  laid 
in  current  money,  because  the  law  of  Virginia 
authorizes  an  action  of  debt  for  sterling  money. 

Simms,  on  a  subsequent  day,  statS  that  a 
demand  of  payment  was  not  necessary  where 
the  bill  was  not  accepted;  and  cited  LtUy'B  En- 
tries,  44  and  4^.  The  declaration  states  the  non- 
aooeptance,  and  the  protest  for  non-payment.* 

t.~CHA8iB,  J,  A  protest  for  non-aoceptance  isab- 
ffrinteljr  neoessary  in  the  case  of  a  f oreiflm*  bill. 

Gnnch  1. 


He  also  mentioned  a  case  in  Peake'n  Rep. 
where  a  party  to  a  bill  of  exchange  was  ref  UHcd 
as  a  witness;  but  did  not  i)ro(luc('  the  book. 

Swann,  in  reply. 

1.  The  plaintids  l>elow  having  assumed  a  rate 
of  exchange,  and  charged  the  amount  in  ac- 
count against  the  drawei-s,  is  conclusive  evi- 
dence of  their  intention  to  extinguish  the  ster- 
ling debt. 

2.  The  jury  have  awarded  that  the  sterling 
debt  should  be  discharged  by  the  payment  of 
800 dollars,*  the  balance  *of  the  account,  [*206 
therefore,  and  not  the  rate  of  exchange,  must 
have  been  the  guide  of  the  jury. 

8.  The  testimony  of  Ramsay  was  not  to  de- 
stroy the  paper,  but  to  explain  the  nature  of 
the  consideration;  to  show  that  it  was  given  for 
current  money  of  Virginia,  so  jis  to  bring  it 
within  the  operation  of  the  4th  section  of  the 
act  of  assembly  respecting  bills  of  exchange 
given  for  current  money  due  in  Virginia.  This 
act  applies  as  well  between  indorsee  and  in- 
dorser  as  between  payee  and  drawer;*^  and  if 
the  bill  was  given  for  current  money  due  in 
Virginia,  the  sum  mentioned  in  the  bill  is  to  be 
taken  as  current  money,  and  not  as  sterling. 

4.  A  protest  for  non-acceptance,  and  u  de- 
mand of  pa.vment  from  the  drawee,  at  the  time 
the  bill  became  payable,  were  requisite  to  ena- 
ble the  plaintiffs  below  to  recover.  Ki/d  on  bilU, 
76\  S7.  It  being  an  action  on  the  statute  makes 
no  difference,  l)ecause  the  statute  gives  the  ac- 
tion only  to  such  persons  as  have  **a  right  to 
demand  any  sum  of  money  upon  a  pn>tested 
bill  of  exchange."  The  holder,  therefore,  must 
show  a  right  to  demand  the  money,  indeixindent 
of  the  provisions  of  the  statute;  and  to  ascer- 
tain whether  he  has  such  a  right,  we  mast 
resort  to  the  custom  of  mercIianlK,  and  see 
whether  he  has  complied  with  all  the  requi- 
.sites  of  that  custom. 

5.  This  is  an  action  of  debt ;  and  the  demand 
Is  uncertain.  The  debt  demanded  is  the  princi- 
pal, daimiges,  interest  and  charges  of  protest, 
without  stating  the  amount  of  the  charges  of 
protest.  The  principal  is  certain,  l)ecause  it  is 
stated  to  be  800/.,  and  the  damages  and  interest 
are  certain,  becsiiise  the  law  has  ascertained 
their  relative  proportion  to  the  principal;  but 
there  is  nothing  in  the  declaration  by  wliich  the 
amount  of  the  charges  of  protest  can  be  ren- 
dered certain. 

6.  The  damages  ought  to  have  been  laid  in 
sterling,  and  not  in  dollars.  The  damages  fol- 
low the  nature  of  the  debt.  The  act  of  assembly 
has  authorized  sterling  debts  to  be  sued  for  and 
recovered  as  such.  Sterling  money  is  not  to  be 
considered  as  foreign  money.  £  Wash.  165, 
SkipwUh  V.  Baird.  The  court  of  appeals  of 
Virginia  in  *that  case  decided  that  the  [*207 
damages  must  be  laid  in  sterling.^ 

The  court  are  to  ^x  the  rate  01  exchange ;  but 
here  the  jury  have  awarded  at  what  sum  in  cur- 

9.  —The  fact  does  not  so  appear  In  the  record. 

3.— Ohhef  J.  The  law  has  been  so  construed  in 
Vlnrinia. 

4.— Ohief  J.  In  that  case  the  court  spake  of  the 
damages  which  constitute  part  of  the  debt  in  an  ac- 
tion under  the  statute  upon  a  bill  of  exchange,  and 
not  of  those  damaflres  which  are  demanded  at  the 
end  of  the  declaration  for  the  non-payment  of  that 
debt.  There  Is  no  such  decision  respecting  the 
latter. 

88 


A 


307 


Supreme  Coukt  of  the  United  States. 


1808 


.rent  money  the  sterling  debt  should  be  paid,  and 
it  is  evident  that  the  800  dollars  which  the  jury 
sfiid  should  discharge  the  debt,  is  not  the  ex- 
change, but  the  balance  of  account.^ 

Simms  cited  S  DaU.  365,  Brmon  v.  Barry,  to 
show  that  a  protest  for  non-acceptance  was  not 
necessary ;  and  that  a  protest  for  non-payment 
being  alleged  in  the  declaration,  it  was  not  nec- 
essary to  aver  a  demand  of  payment  from  the 
drawee. 

C.  Lee.  The  act  of  jeofails  in  Virginia  is  con- 
strued to  be  the  same  as  that  of  England, although 
the  words  are  somewhat  broader,  si  Woith,  W3, 
^Dena  v.  Wltite.^ 

Feb.  22d.  At  a  subsequent  day,  the  court 
having  suggested  an  error,  not  noticed  by  the 
counsel,  or  not  much  relied  on  at  the  argument, 
as  being  apparently  fatal,  viz. ,  that  the  costs  of 
protest  which  are  uncertain  are  joined  as  part 
of  the  debt  declared  for. 
208*]  *Slmm8,  for  the  defendants  in  error, 
was  now  permitted  to  support  the  declaration. 

1st.  The  declaration  is  sufficiently  certain. 
An  action  of  debt  will  lie  for  what  may  easily 
be  reduced  to  a  certainty. 

Nothing  can  be  more  easily  ascertained  and 
rendered  certain  than  charges  of  protest  on  a 
protested  bill  of  exchange.  They  always  appear 
upon  the  protest;  and  the  indorsement  on  the 
protest  is  always  considered  as  evidence  of  their 
amount.  •  No  other  evidence  is  ever  required. 

Debt  may  be  brought  for  a  sum  capable  of 
being  ascertained,  though  not  ascertained  at  the 
time  of  the  action  brought.  Doug.  6.  Walker 
v.  Witter.  It  is  not  necessary  that  the  plaintiff 
in  debt  should  recover  the  exact  sum  demanded ; 
same  case  and  page.  £  W,  Bl.  Bep.  W^l,  Aylett 
V,  Love.  If  so,  then  a  demand  of  the  charges 
of  protest  on  a  protested  bill  of  exchange  par- 
ticularly described  in  the  declaration,  is  good, 
because  the  sum  or  amount  of  those  charges  is 
capable  of  heing  ascertained  by  the  protest 
w^ithout  further  evidence. 

It  is  admitted  that  the  amount  of  damages  or 
interest  need  not  be  stated  in  the  declaration. 

To  a.sccrt}un  the  amount  of  Interest,  refer- 
ence must  be  had  to  the  protest  to  find  its  date, 
from  which  time  the  interest  be^ns  to  accrue; 
a  reference  to  the  same  protest  will  ascertain  the 
amount  of  charges. 

2d.  But  if  the  charges  of  protest  are  not  de- 
manded with  sufficient  certainty,  yet  the  judg- 
ment ought  not  to  be  reversed  on  that  account; 
because  the  judgment  is  not  rendered  for  the 
charges  of  protest,  but  is  rendered  for  800/.  ster- 

1.— Chase,  J.  If  you  have  no  law  of  Vir^nla 
authorizing  Auch  a  judvinent,  it  is  bad,  because  at 
common  law  no  condition  or  alternative  can  be 
added  to  the  Judgment.  It  is  not  a  good  judgment 
at  common  law. 

Chief  J.  If  it  is  bad,  the  defendant  t»nnot  com- 
plain.   It  is  for  his  t)eneHt. 

Chasb,  J.  That  may  be  the  opinion  of  the  Chief 
Justice :  but  I  have  considered  the  question  in  a 
greater  case  than  this.  I  am  well  satisfied  (and  it  will 
be  difUcult  to  alter  my  opinion)  that  at  common  law 
no  condition  can  be  annexed  to  a  Judgment. 

Simms.  It  is  the  practice  of  Vii-ginia.  The  law 
of  Virginia  allows  discounts  to  actions  of  debt,  and 
the  ludgment  is  to  be  rendered  for  the  debt.,  to  be 
discnarged  by  the  sum  really  due. 

2.— Chief,  J.  The  decisions  have  been  so,  although 
the  statute  of  Virginia  is  broader  than  the  English 
statute.  The  general  principle  decided  by  the  court 
of  appeals  of  Virginia  is,  that  a  verdict  will  not  cure 
the  want  of  an  averment  of  a  material  fact  which 
goes  tx)  the;  gist  of  the  action. 
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ling,  the  principal  of  the  bill.  It  is  now  well 
settled  that  in  an  action  of  debt,  judgment  may 
be  rendered  for  less  than  is  demanded  in  the 
declaration.  Doiig.  6.  Walker  v.  Witter.  I  H. 
Bl.  24$,  ATQuilUn  v.  Cox. 

*In  the  present  case  the  demand  is  [*209 
for  the  principal  sum  drawn  for  by  the  bill  of 
exchange,  with  damages,  interest  and  charges 
of  protest  theron.  It  appears  by  the  record  and 
by  the  evidence  produced  by  the  plaintiffs  in 
error,  which  is  made  a  part  of  the  record,  that 
a  part  only  of  the  original  demand  on  the  bill 
was  due,  the  residue  having  been  settled  and 
paid.  Shall  the  judgment,  then,  be  reversed 
for  not  stating  the  amount  of  the  charges  of 
protest,  which  had  been  previously  paid,  and 
for  which  the  judgment  w&s  not  rendered? 

No  other  action  can  be  brought  by  Lenox  and 
Maitland  agaiast  Wilson  for  the  charges  of  pto- 
test  on  the  bill  of  exchange,  stated  in  the  declara- 
tion ;  no  judgment  has  lieen  rendered  for  them 
in  the  present  action.  How,  then,  has  he  been 
injured,  or  how  can  he  be  injured,  by  the  omis- 
sion to  state  the  amount  of  the  charges  in  the 
declaration? 

In  the  declaration  four  distinct  things  are  de- 
manded,  viz. :  1.  The  principal;  2.  The  dam- 
ages on  the  protest;  3.  The  interest;  4.  The 
charges  of  protest. 

I  take  it  to  be  settled  law,  that  if  a  declara- 
tion be  good  in  part,  though  bad  as  to  another 
part,  the  plaintiff  is  entitled  to  judgment  for  so 
much  as  is  well  alleged,  especially  if  it  be  not 
of  an  entire  demand. 

An  action  of  debt  might  be  brought  for  the 
principal  sum  due  on  a  bill  of  exchange,  with- 
out including  the  damages,  interest  and  charges 
of  protest.  If,  then,  an  action  of  debt  be 
brought  for  the  principal,  damages,  interest  and 
charges  of  protest,  and  the  damages^  interest 
and  charges  of  protest,  or  either  of  them,  should 
not  be  demanded  with  sufficient  certainty,  it 
would  not  be  error  to  render  judgment  for  that 
which  was  sufficiently  alleged. 

In  this  case  the  principal  sum  is  demanded 
with  sufficient  certainty,  and  for  the  principal 
sum  only  is  the  judgment  rendered.  CVo.  Jac. 
104.    Woody's  Case,  4  Bae.  Abr.  25,  20. 

*A  man  shall  not  reverse  a  judgment  [*2 1 0 
for  error,  if  he  cannot  show  that  the  error  is  to 
his  disadvantage.  5  Co.  39,  b.  Tey*s  Case.  It 
appears  by  the  record  that  judgment  was  not 
rendered  lor  the  charges  of  protest,  therefore, 
the  plaintiff  in  error  has  sustained  no  damage 
or  injury  by  reason  of  not  alleging  in  the  decla- 
ration the  amount  of  the  charges  of  protest. 

«kl.  If  the  omission  of  the  amount  of  the 
charges  of  protest  could  in  any  stage  of  the 
proceedings  be  considered  as  an  error,  it  is  cured 
by  the  veraict.  By  the  act  of  assembly  of  Vir- 
ginia, (Hev.  Code,  p.  118,)  it  is  declared  that 
after  a  verdict  of  twelve  men,  no  judgment  shall 
be  stayed  or  reversed,  for  any  mispleading  or 
insufficient  pleading.  The  omission,  if  it  is  an 
error,  must  be  one  or  the  other.  In  Jacob's 
Law  Diet,  it  is  said  to  be  mispleading  if  any 
thing  be  omitted  that  is  essential  to  the  action 
or  defense. 

The  title  to  recover  in  the  action  is  the  pro- 
tested bill  of  exchange;  that  is  set  forth  in  the 
declaration.  The  title,  therefore,  is  not  wholly 
defective  in  itself,  though  it  may  be  set  forth 
defectively  in  not  statmg  the  amount  of  the 
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cbaT]^  of  protest;  so  that  it  comes  within  the 
rale  in  the  case  of  RuMori  r.  A^pinwaU,  and 
/  OmU,  ^.  Vass  V.  CfUcJiester, 

The  court  is  not  bound  to  inquire  into  errors, 
if  the  party  docs  not  show  them.    ^  Bae.  Abr. 

E.  J.  Lee,  in  reply. 

The  case  of  Wtaker  t.  Witter,  in  Doug.  6,  does 
not  say  that  the  sum  demanded  may  be  uncer- 
tain, but  only  that  you  may  recover  a  less  sum 
than  that  demandea.  The  demand  must  be  cer- 
tainly expressed,  if  it  be  possible,  at  the  time  of 
bringing  the  action. 

In  the  cases  of  Seotfs  Ei^f  v.  CaU,  1  Wash, 
lis,  and  SkipwUk  v.  Baird,  2  Wash.  166,  the 
amount  of  the  charges  of  protest  are  particularly 
mentioned ;  in  one  Uiey  were  As.  6rf.  in  the  other 

2 1 1»)  ♦Feb.  26.  The  Chief  Jmtux  delivered 
the  opinion  of  the  court. 

In  this  case  there  waH  an  objection  taken  to 
the  plaintiff's  declaration,  which  was  in  debt  on 
a  protested  bill  of  exchange.  The  declaration 
claims  300/.  sterling,  with  damages,  interest  and 
charges  of  protest,  on  a  protested  bill  of  ex- 
change, without  stating,  in  any  part  of  it,  the 
amoimt  of  those  charges.  The  verdict  is  for  the 
debt  in  the  declaration  mentioned,  on  which 
Judgment  ij*  rendered,  to  be  discharged  by  a  less 
.Hum. 

The  objecticm  is,  that  the  demand  is  uncertain, 
inasmuch  as  the  amount  of  the  charges  of  pro- 
test, which  constitute  a  part  of  the  debt  claimed, 
Is  not  stated. 

The  clause  of  the  act  on  which  this  suit  is  in- 
stituted is  in  these  words:  "It  shall  be  lawful 
for  any  person  or  persons,"  &c.,  "to  prosecute 
an  action  of  debt  for  principal,  damages,  inter- 
est and  charges  of  protest  against  the  drawers," 
&c.  The  charges  of  protest  constitute  an  essen- 
tial part  of  the  debt,  and  the  declaration  would 
not  pursue  the  act  if  those  charges  should  be 
omitted.  This  part,  therefore,  cannot  be  con- 
sidered as  surplusaee.  It  is  a  component  part 
of  the  debt  for  which  the  action  is  given.  Bein^ 
a  necessary  part,  its  amount  ought  to  be  stated 
with  as  much  certainty  as  the  amount  of  the 
bill. 

As  this  is  a  mere  technical  objection,  the  court 
would  disregard  it,  if  it  was  not  a  principle, 
deemed  essential  in  the  action  of  debt,  that  the 
declaration  should  state  the  demand  with  cer- 
tainty. 

The  cases  cited  by  the  counsel  for  the  defend- 
ant in  error  do  not  come  up  to  this  case.  They 
relate  to  different  debts;  this  to  a  single  debt 
composed  of  different  parts. 

Judiffmeni  reversed  and  arrested. 

See  the  case  of  Rudder  t.  Price,  1  H.  Bl.  Rep. 
550. 

ated-4  How.  282. 


212*]  ♦CLARKE  p.  BAZADONE. 

A  wrtt  of  error  does  not  lie  from  the  Supreme 
Court  of  the  United  States  to  the  Areneral  court  for 
the  Territory  northwest  of  the  Ohio. 

THIS  was  a  writ  of  error  issued  from  this 
court  to  the  general  court  for  the  territory 
northwest  of  the  river  Ohio,  to  reverse  a  judg- 
ment rendered  in  tliat  court  against  Clarke,  the 
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plaintiff  in  error,  in  favor  of  Bazadone,  on  a 
foreign  attachment  for  12,200  dollars  damages, 
and  95  dollars  and  80  cents  costs. 

The  general  court  of  the  Northwestern  Terri- 
tory was  established  by  the  ordinance  of  the  old 
congress,  under  the  confederation,  and  the 
principal  question  was,  whether  a  writ  of  error 
would  lay  from  this  court  to  the  general  court 
of  that  territory. 

There  was  no  appearance  for  the  defendant  in 
error.  , 

Mason,  for  the  plaintiff  in  error  contended, 

Ist.  That  this  court  possesses  a  general  super- 
intending power  over  all  the  other  courts  of  the 
United  States,  resulting  from  the  nature  of  a  su- 
preme court,  independent  of  any  express  provi- 
sions of  the  constitution  or  laws  of  the  United 
States. 

2d.  That  this  court  has  the  power  under  the 
constitution  of  the  United  States. 

1st.  It  is  a  general  principle  that  the  proceed- 
ings of  an  inferior  tribunal  are  to  be  corrected 
by  the  superior,  unless  the  latter  is  expressly 
restrained  from  exercising  such  a  control.  This 
is  a  principle  of  the  laws  of  that  country  from 
which  we  derive  most  of  our  principles  of  juris- 
prudence, and  is  so  intimately  connected  with 
them  that  it  is  diflicult  to  separate  them. 

In  the  Saxon  times,  the  Wittenagemote  was 
the  supreme  court,  and  had  the  general  super- 
intendence. 

But  in  the  time  of  William  the  Conqueror, 
the  nnla  regin  was  established  as  the  sovereign 
court  of  the  kingdom,  ♦and  to  that  court  [^213 
devolved  all  the  former  judicial  power  of  the 
Wittenagemote;  the  power  of  superintepding^ 
the  other  courts  was  derived  from  the  principle 
of  supremacy.  1  Crompton*s  Practice,  3,  6,  12^ 
21,  2ii,  26,  27,  ^8,  1  Bae.  Abr.  553,  2  Bae.  Abr. 
187.  A  writ  of  error  is  a  commission  to  judges 
of  a  superior  court,  by  which  they  are  author- 
ized to  examine  the  record,  upon  which  a  judg- 
ment was  given  in  an  inferior  court,  and  on  suck 
examination  to  reverse  or  affirm  the  same,  ac- 
cording to  law. 

2  Bae.  Abr.  213.  The  court  of  king's  bench 
superintends  the  proceedings  of  all  other  infe- 
rior courts,  and  by  the  plenitude  of  its  power 
corrects  the  errors  of  those  courts;  hence  it  is 
that  a  writ  of  error  lies  in  that  court,  of  a  judg- 
ment given  in  the  king's  bench  in  Ireland.  And 
upon  a  judgment  in  Calais,  when  under  the  sub- 
jection of  the  king  of  England,  a  writ  of  error 
lay  in  the  king's  bench.  4,  Inst.  282.  A  writ 
01  error  would  have  laid  to  the  king's  bench 
from  these  colonies,  before  the  revolution,  but 
for  the  particular  provisions  of  charters,  &c.  2 
Bae.  Abr.  194.  Wherever  a  new  jurisdiction  is 
erected  by  act  of  parliament,  and  the  court  acts 
as  a  court  of  record,  according  to  the  course  of 
the  common  law,  a  writ  of  error  lies  on  their 
judgments. 

Tlie  power  is  inherent  in  every  superior  court, 
to  revise  the  judgments  of  its  inferior. 

2d.  By  the  con.'^titution  of  the  United  States, 
art.  3,  s.  1,  2,  the  judicial  power  is  vested  in  one 
supreme  court  and  such  inferior  courts  as  con- 
gress shall,  from  time  to  time,  ordain  and  estab- 
lish ;  and  shall  extend  to  all  ca.ses  arising  under 
the  constitution  and  laws  of  the  United  States, 
and  to  controversies  in  which  the  United  States 
shall  be  a  party.  And  the  Supreme  Court  is  to 
have  appellate  jurisdiction  in  all  these  cases, 
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with  such  exceptions,  and  under  such  regula- 
tions, as  congress  shall  make.  Congress  has 
made  no  exception  of  the  present  case;  and  no 
regulation  of  congress  was  necessary  to  pve  this 
court  the  appellate  power.  It  derives  it  from 
the  constitution  itself. 

This  is  a  case  arising  under  the  laws  of  the 
United  States. 

2 1 4*]  *The  very  existence  of  the  court  whose 
judgment  is  complained  of.  Is  derived  from  the 
United  States,  ffhe  laws  adopted  for  the  North- 
western Territory  derive  their  whole  obligatory 
effect  from  the  ordinance  of  the  old  congress, 
and  are.  in  fact,  laws  of  the  United  States,  al- 
though copied  from  state  laws.  All  power  and 
authority  exerciw»d  in  that  territory  have  ema- 
nated from  the  United  States;  and  all  offences 
there  committed  are  against  the  authority  of  the 
United  States. 

If,  then,  this  is  a  case  by  the  constitution  cog- 
nizable by  the  judicial  authority  of  the  United 
States;  if  by  the  constitution,  this  court  has  ap- 
pellate jurisdiction  in  all  such  cases,  and  if  this 
case  is  not  within  any  exception  made  by  the 
constitution,  or  by  any  act  of  congress,  nothing 
is  wanting  but  to  devise  a  mode  to  bring  the 
cause  before  this  court.  The  writ  of  error  is 
the  common  and  well  known  process  in  like 
cases,  and  by  the  fourteenth  section  of  the  judi- 
ciary act  of  1*789,  ever}'  court  of  the  United  States 
is  expressly  authorized  '*  to  issue  writs  of  scire 
facias,  habeas  corpus,  and  all  other  writs  not 
specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and 
usagesLof  law."  If,  then,  the  court  has  juris- 
diction, no  difficulty  can  occur  as  to  a  mode  of 
exercising  it. 

The  Court  quashed  the  writ  of  error. 

On  the  ground  that  the  act  of  congress  had 
not  authorized  an  appeal  or  writ  of  error  from 
the  general  court  of  the  Northwestern  Territory, 
and,  therefore,  although  from  the  manifest  er- 
rors on  the  fac^  of  the  record,  they  felt  every 
disposition  to  support  the  writ  of  error,  they 
were  of  opinion  they  could  not  take  cognizance 
of  the  case. 

Cited--3  WalL  677 ;  1  Wood.  &  M.  436;  10  Otto  fl». 


HOOE  &  CO.  V.  GROVERMAN. 

A  charter  party  was  made,  whereby  the  owner 
let  the  whole  tonnage  of  a  vessel  for  a  voyasre,  to 
be  made  by  the  hirer,  to  a  foreign  port,  with  a  cargo 
and  back  with  return  cargo  to  be  safely  delivered, 
and  whereby  the  owner  covenanted  that  the  vessel 
should  be  kept  during  the  voyage,  in  good  condi- 
tion, and  furnished  with  proper  rigging,  ftc.»  and 
with  mariners,  the  hirer  to  pay  freight,  and  stipu- 
lated demurrage  occnsioned  by  his  default;  at  Fal- 
mouth, where  the  vessel  was  to  touch,  it  was  seized 
and  detained  by  British  officers  nearly  three  months 
on  saspicioR  of  being  French  property. 

Held :  That  the  hirer  did  not  become  owner  of 
the  vessel  for  the  voyage,  or  responhible  for  the 
course  taken  by  the  Captain,  or  liable  for  demur- 
rage for  the  detention  at  Falmouth. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  in  an  action  of  covenant,  by 
Groverman,  owner  of  the  brig  Nancy,  against 
215*]  Ilooe  &  Co.  *the  freighters,  for  demur- 
rage, at  the  port  of  Falmouth,  in  England,  from 
the  19th  of  June  to  the  11th  of  September.  1798, 
at  the  rate  of  6/.  Qtt.  sterling  per  diem. 
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The  declaration  alleged  the  breach  of  the 
covenant  in  not  paying  the  demurrage,  and  the 
cause  went  to  trial  in  the  court  below,  u^n  tlie 
issue  of  covenants  performed.  The  jury  found 
the  following  special  verdict,  viz. : 

*•  We,  of  the  jury,  find  that  the  defendantA 
and  plaintiff  made  and  executed  the  charter 
party  hereunto  annexed,  in  these  words,  to  wit: 
"This  charter  party  indented,"  &c.  "witnesa- 
eth,  that  the  said  Groverman  hath  granted,  and 
to  freight  letten,  to  the  said  R.  T.  Hooe  &  Co. 
the  bng,  whereof  he  is  owner,  called  the  Nancy, 
commanded  by  James  Davidson,  a  citizen  of 
the  United  States  aforesaid,  now  lying  in  the 
port  of  Alexandria,  of  the  burden  of  197  tons, 
or  thereabouts;  and  for  and  in  consideration  of 
•the  covenants  hereinafter  mentioned,  doth 
grant,  and  to  freight  let,  unto  the  said  R.  T. 
Hooe  &  Co.  the  whole  tonnage  of  the  aforesaid 
essel,  called  the  Nancy,  from  the  port  of  Alex- 
andria, in  Virginia,  to  the  port  of  Havre  de 
Grace,  in  France,  and  back  to  the  said  port  of 
Alexandria;  in  a  voyage  to  \ye  made  by  tbestiid 
R.  T.  Hooe  &  Co.  with  the  said  brigantine.  in 
manner  after  mentioned,  that  is  to  say,  to  sail, 
with  the  first  fair  wind  and  weather  that  shall 
happen  after  she  is  fully  and  *  ompletely  laden, 
from  the  said  port  of  Alexandria,  with  a  cargo 
of  tobacco  to  be  shipped  by  the  said  R.  T.  Hooe 
&  Co.  to  the  said  port  of  Havre  de  Grace;  and 
there  deliver  said  cargo  to  Messrs.  Andrews  & 
Co.  of  that  town,  merchants,  or  to  their  assigns, 
in  good  order,  the  danger  of  the  seas  onlv  ex- 
cepted. And  at  the  said  i)ort  of  Havre  de  6race 
to  take  on  board  a  full  freight  or  lading  of  such 
goods  as  the  said  Andrews  &  Co.  may  think 
proper  to  put  on  board  said  brig  as  a  ret  uni  cargo ; 
with  which  said  vessel  is  to  make  the  best 
of  her  way  directly  back  to  the  port  of  Alex- 
andria, and  there  safely  deliver  such  cargo,  the 
danger  of  the  seas  only  excepted,  to  the  said  R. 
T.  Hooe  &  Co.  And  the  said  Groverman  doth 
further  covenant  and  agree  to  and  with  the  said 
R.  T.  Hooe  &  Co.  their  executors,  &c.  that  the 
said  brig  now  is.  and  at  all  times  during  the  said 
*voyage  shall  be,  to  the  best  endeavors  {*210 
of  him  the  said  Groverman,  and  at  his  own 
proper  cost  and  charges,  in  all  things  made  and 
kept  tight,  stiff,  staunch,  strong,  and  well  ap- 
pareled, furnished  and  well  provided,  as  well 
with  men  and  mariners  sufficient  and  able  to 
sail,  guide  and  govern  the  said  vessel,  as  with 
all  manner  of  rigging,  boats,  tackle  and  appar- 
el, fumitiirc,  provisions  and  appurtenances  fit- 
ting and  necessary  for  the  voyage  aforesaid. 
And  the  said  Groverman  doth  further  covenant 
and  agree  to  and  with  the  said  R.  T.  Hooe  & 
Co.  that  he  will  allow  them  twenty-five  running 
dayr)  from  the  date  hereof  for  the  lading  on 
board  the  said  vessel,  the  aforesaid  cargo  of  to- 
bacco at  the  [K)rt  of  Alexandria ;  ten  working 
days  for  discharging  said  cargo  at  the  port  of 
Havre  de  Grace,  to  oe  computed  from  the  day 
after  she  comes  to  her  moorings  at  the  said  port ; 
and  twenty  days  more  after  the  said  ten  days 
run  out,  for  lading  on  board  the  aforesaid  re- 
turn cargo;  also  ten  working  days  after  said 
vessel  arrives  back  and  is  permitted  to  an  entry 
at  the  custom  house  at  Alexandria  for  i-eceiv- 
ing  her  inward  cargo,  which  is  to  be  delivered 
at  the  wharves  of  said  R.  T.  Hooe  &  Co. 

"  In  consideration  whereof  the  said  R.  T. 
Hooe  &  Co.  doth  covenant,  promise  and  grant 
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li)  and  with  the  said  W.  Grovennan,  his  ex- 
ecutore,  &c.  by  these  presents,  that  they  the  said 
R  T.  Hooe  &  Co.  or  their  consignee,  shall  and 
will  pay  to  the  said  W.  Grovcrman,  or  his  as- 
siflTLs.  at  the  port  of  Havre  de  Grace,  the  sum 
of  21,000  llvres  toumois,  in  hard  money,  on  dis- 
charge of  the  cargo  of  tobacco  aforesaid ;  also 
7,200  livpes  in  ham  money,  on  shipment  of  the 
n^tum  cargo  aforesaid ;  and  further,  that  they 
the  said  R,  T.  Hooe  &  Co.  shall  and  will  pay, 
or  cause  to  be  paid,  to  him  the  said  W.  Grover- 
man,  or  hLs  assigns,  the  sum  of  SI.  S».  current 
money  of  Virginia,  day  bv  day,  and  for  every 
day's  demurrage,  if  anv  there  should  be  by  de- 
fault of  them  the  said  R.  T.  Hooe  &  Co.  at  the 
port  of  Alexandria.  And  the  sum  of  150  livres, 
in  hard  money,  day  by  day,  and  for  every  day's 
demurrage,  il  any  there  should  l>e  by  default' of 
them  the  said  R.  T.  Hooe  «fc  Co.  or  their 
assignee,  at  the  port  of  Havre  de  Grace.  And 
the  said  R.  T.  llooe  &  Co.  doth  further  cove- 
nant to  and  with  the  said  W.  Grovcrman,  and 
217*]  the  aforesaid  *  James  Davidson,  com- 
mander of  the  brigantine  aforesaid,  that  An- 
drews &  Co.  their  consignee  afon\said,  shall  pay 
to  the  said  captain,  for  his  primage,  five  per 
i-ent.  upon  the  outward  ana  inward  freights 
at  Havre  de  Grace,  and  lief  ore  his  departure 
therefrtwii.  For  the  true  and  faithful  perform- 
ance of  the  covenants  in  this  charter  party,  the 
{»arties  bind  themselves,  each  to  the  other,  in 
the  penal  sum  of  3,000/.  current  money  of  Vir- 
ginia, to  l)e  recovered  by  the  party  observing, 
a«:?iinst  the  party  failing  to  perform  the  same. 
In  witness  whereof,  we  have  hereunto  inter- 
changeably set  our  hands  and  affixed  our  seals, 
thiH  tenth  clay  of  April,  1798. 

'*W.  GnovERMAN,  Seal. 
"  R.  T.  Hooe  &  Co.,  Seal." 

"  And  the  provisional  articles  in  these  words, 
to  wit: 

"The following  provisional  articles  are  con- 
cluded upon,  made  and  agreed  to  by  and  be- 
tween William  Grovcrman,  owner  of  the  brig- 
antine Nancy,  commanded  by  James  Davidson, 
and  R.  T.  Hooe  &  ('o.  since  entering  into  the 
chart<»r  party  hereto  annexed. 

"1.  The  captain,  or  commander,  shall  be  in- 
structed by  his  owner,  previous  to  his  sailing 
from  the  port  of  Alexandria,  to  touch  at  FaP 
mouth  in  such  manner  as  to  appear  to  his  crew 
that  there  was  a  necessity  for  his  so  doing,  there 
to  hiy  oflf  and  on  twenty- four  hours,  or  longer,  if 
<le«ired.in  day  light, during  which  time  there  will 
come  off  orders  from  Mr.  Fox,  the  American  con- 
sul, Mr.  Thomas  Wib»on,  of  London,  or  Messrs. 
Andrews  &  Co. ,  of  Havre  de  Grnce.  2.  On 
receiving  these  orders,  the  captain,  or  com- 
mander, must  proceed  directly  from  Havre  de 
Grace,  London.  Hamburg,  Bremen  or  Rotter- 
dam, as  he  may  be  direct^,  and  at  one  of  these 
ports  deliver  his  ciirgo,  to  such  person  or  per- 
sons as  the  aforesaid  orders  may  direct.  8.  If 
the  vessel  arrives  at  any  other  of  the  aforesaid 
porta  than  Havre  de  Grace,  the  time  of  dis- 
charging the  outward  cargo,  taking  in  her  in- 
wani  cargo,  demurrage,  ii  any  there  should  be, 
her  outward  and  inward  freight,  primage,  &c. 
shall  be  the  same  as  if  she  had  arrived  at  and 
218*]  discharged  at  Havre  *de  Grace.  4. 
The  outward  freight  shall  be  considered  as  875/. 
-sterling:  the  inward  freight  300/.  sterling, 
primage  five  per  cent,  on  the  freights,  and  the 
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demurrage  6/.  0«.  sterling  per  day.  And  if  the 
vessel  discharges  in  liOndon,  the  payments  shall 
be  made  in  sterling  cash ;  if  at  anv  other  port, 
in  good  bills  of  exchange  at  60  days  on  Lon- 
don, without  diminution  of  the  above  sums, 
except  so  much  as  the  captain  may  he  author- 
ized to  receive  for  his  port  charges  and  dis- 
bursements. 5.  If  the  vessel  is  detained  over 
24  hours  at  Falmouth,  demurrage  shall  be  paid 
for  the  time  at  the  rate  stipulated  in  the  char- 
ter party.  6.  These  articles  shall  not  be  made 
known  to  any  person  whatever,  except  the  cap- 
tain and  chief  mate.  The  vessel  shall  be 
cleared  out  for  Havre  de  Grace  only,  and  fur- 
nished with  a  role  (V equipage,  and  all  other 
papers  whatever  that  may  be  necessary  at  this 
custom  house.  No  letters  whatever  shall  be 
received  on  board  except  such  as  the  said  R.  T. 
Hooe  &  Co.  puts  into  the  pa*«<ession  and  care 
of  the  captain. 

'•  7.  The  charter  party  first  entered  into,  the 
copy  of  which  is  hereunto  annexed,  shall  be  in 
force  and  considered  jls  the  only  contract  be- 
tween the  parties  for  this  voyage,  and  go  un- 
connected with  these  articles  to  Havre  de 
Grace,  and  there  and  from  thence  gov- 
ern, unless  in  the  cjise  of  the  vessel  be- 
ing from  Falmouth  ordered  to  a  differ- 
ent port:  then,  and  in  that  case,  the  charter 
party  shall  only  be  considered  as  the  great  out- 
lines of  the  bargain  between  the  parties,  to  be 
positively  governed  by  these  articles;  but  the 
4th  article  to  be  in  force  as  to  payments  at  any 
place. 

"  In  testimony  whereof,  we  have  hereunto 
set  our  hands  and  affixed  our  seals,  this  11th 
day  of  April,  1798. 

'*  WiLiJAM  Groverman,  Seal. 
"R.  T.  HooE&Co."        Seal. 

'•  We  find  that  James  Davidson,  master  of 
the  brigantine^Nancy,  in  the  said  charter  party 
and  provisional  articles  mentioned,  on  the 
morning  before  the  departure  of  said  vessel 
from  the  port  of  Alexanoria,  signed  an  acknowl- 
edgment, written  on  said  provisional  articles  in 
these  wonls,  to  wit:  *'  I  do  acknowledge  that  1 
am  *to  act  agreeably  to  the  foregoing  [*210 
provisional  articles,  notwithstanding  the  char- 
ter party  to  Havre  de  Grace. 

"  jA^res  Davidson." 

"  We  find  that  the  sjiid  James  Davidson,  b<»- 
fore  he  sailed  from  Alexandria  on  the  voyage 
in  the  said  provisional  articles  mentioned, *wiw 
told  by  R.  T.  Hooe,  one  of  the  defendants  and 
freighters  of  said  vessel,  that  on  his  arrival  off 
Falmouth,  a  town  in  England,  he  would  re- 
ceive instructions  from  Mr.  Fox,  the  American 
consul,  and  that  he  mwit  abide  by  such  in- 
structions. We  find  that  on  the  20t"h  of  June, 
1798,  the  said  vessel  arrived  in  Falmouth  roads, 
about  three  leagues  from  the  port  of  Falmouth, 
and  the  said  James  Davidson,  the  master  there- 
of, laid  the  vessel  to,  off  Falmouth,  and  imme- 
diately proceeded  in  a  pilot  boat  to  Falmouth, 
went  on  shore  and  applied  to  the  said  Fox,  the 
American  consul,  for  orders  where  to  proceed 
with  the  said  brigantine  and  .cargo.  The  said 
Fox  told  the  saicf  Davidson  that  he  had  not  re- 
ceived any  orders  for  him,  and  that  therefore 
he  must  bring  the  brigantine  Nancy  into  the 
port  of  Falmouth,  and  there  remain  with  the 
said  brigantine  and  her  careo  until  orders  were 
received  for  him  to  proceed  to  his  port  of  dis- 
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charge.  Upon  receiving  which  answer  and 
orders  from  the  said  Fox,  the  said  Davidson,  in 
conformity  thereto,  returned  on  board  his  said 
vessel  with  a  pilot  employed  by  said  Fox  for 
the  purpose  oi  conducting  said  vessel  into  the 
port  of  Falmouth;  and  on  the  same  day  the 
said  Davidson  brought  said  vessel  to  anchor  in 
the  port  of  Falmouth  aforesaid.  We  find  that 
the  said  Fox  informed  the  said  Davidson  that 
he  must  wait  with  said  vessel  at  anchor  in  the 
port  of  Falmouth  until  the  said  Fox  could  pro- 
cure orders  for  him  from  Thomas  Wilson,  of 
London ;  which  said  Fox  and  Wilson  are  the 
same  persons  mentioned  and  named  in  the 
aforesaid  provisional  articles.  We  find  that  on 
the2l6tday  of  June,  1798,  the  said  James  Da- 
vidson agam  went  on  shore  and  reported  his 
said  vessel,  and  delivered  his  papers  to  the  col- 
lector of  the  customs  for  the  port  of  Falmouth 
aforesaid,  which  papers  the  said  collector  re- 
fused to  return,  siiv)ng  that  he  suspected  the 
cargo  on  board  said  vessel  was  French  property, 
ana  on  the  same  day  caused  the  said  vessel  to 
be  seized.  We  find  that  on  the  28d  day  of  the 
said  month  of  June,  the  said  Davidson  received 
220*1  orders  from  the  said  *Thomas  Wilson, 
through  the  said  Fox,  to  proceed  with  the  said 
vessel  and  cargo  to  the  DownH,  and  thence  to 
London.  We  find  that  the  said  vessel  was  de- 
tained in  the  port  of  Falmouth  aforestud  from 
the  said  21st  day  of  June.  1798,  until  the  11th 
of  September  following,  in  consequence  of  the 
seizure  aforesaid.  We  find  that  on  the  said 
11th  day  of  September  the  said  vessel  proceed- 
ed from  the  port  at  Falmouth  to  the  Downs  by 
the  aforesaid  order  of  the  aforesaid  Thomas 
Wilson.  We  find  that  the  said  brigantine  and 
cargo  were  the  bona  fide  property  oi  American 
citizens  alone.  We  find  that  by  an  act  of  Par- 
liament of  Great  Britain,  passed  in  the  29th 
year  of  George  IIL  r.  6'^,  «.  i^^  and  in  force  at 
the  time  tjie  said  bri^antine  arrived  off  Fal- 
mouth as  aforesaid,  it  is  enacted  and  provided 
in  the  following  words,  to  wit:"  "And  be  it 
further  enacted,"  &c.  "And  by  the  30th  sec- 
tion of  the  said  act,  it  is  enacted  and  provided 
in  the  following  words,  to  wit :  "  '  *  Provided  al- 
ways," &c.  "We  find  that  the  said  Fox  urged 
the  danger  arising  under  the  said  act  as  a  reason 
why  the  said  vessel  should  be  brought  to  an- 
chor in  the  jwrt  of  Falmouth,  there  to  wait  for 
the  orders  of  the  said  Thomas  Wilson,  of  Lon- 
don, and  why  the  said  vessel  should  not  lay  off 
Falmouth  without  the  limits  of  the  said  jwrt. 
We  find  that  the  said  vessel  was,  on  the  said 
20th  of  June,  laden  in  part  with  240,000  pounds 
of  tobacco  of  the  growth  of  the  United  States. 
We  find  that  the  said  Davidson,  at  Falmouth 
aforesaid,  made  and  entered  a  protest  in  these 
words,  manner  and  form  following,  to  wit: 
*  To  all  people, '&c. 

"  We  find  that  it  wtis  by  the  default  of  the 
defendants,  or  their  agents,  in  failing  to  have 
orders  re>idy  on  the  arrival  of  the  said  vessel  off 
Falmouth  as  aforesaid,  designating  and  direct- 
ing to  which  of  the  ports  of  discharge  men- 
tioned in  the  second  article  of  the  provisional  arti- 
cles aforesaid  the  said  vessel  was  to  proceed,  and 
by  the  orders  given  to  the  said  Davidson  by 
the  said  Mr.  Fox,  that  the  said  Davidson  did 
bring  the  said  vessel  to  anchor  in  the  said  port 
of  Falmouth,  and  that  the  said  vessel  and  cargo 
were  subjected  to  seizure  and  detention  afore- 
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said.  If  the  law  be  for  the  plaintiff,  we 
find  for  the  plaintiff  794^.  19«.  9d.  Virginia 
♦currency,  damages;  if  the  law  be  for  [*221 
the  defendants,  we  find  for  the  defendants." 

The  court  below  being  of  opinion  that  the 
law  was  for  the  plaintiff,  judgment  was  entered 
accordingly;  and  the  defendants  sued  out  the 
present  writ  of  error. 

Swann  and  Simms,  for  the  plaintiffs  in  error^ 

C.  Lee  and  E.  J.  Lee,  for  the  defendant. 

Simms.  In  this  case  it  is  material  to  ascer- 
tain whether  Ilooe  &  Co.  ought  to  be  consid- 
ered as  the  owners  of  the  vessel,  and  the  cap- 
tain as  their  agent,  for  the  voyage;  or  whether 
Groverman  is  to  be  considered  as  the  owner, 
and  the  captain  as  his  agent. 

Whether  the  freighter  or  owner  of  a  ship  i» 
to  be  considered  as  the  owner  for  the  voyage, 
depends  upon  the  nature  of  the  contract  be- 
tween them.  If  the  freighter  hires  and  em- 
ploys  the.  master,  and  the  master  is  subject  to 
hisorders  and  direction  during  the  voyage, 
then  the  freighter  is  considered  as  the  owner 
for  the  voyage;  but  if  the  owner  hires  and  em- 
ploys the  captain  and  hands,  then  he  is  the 
owner  for  the  voyage,  and  liable  for  their  mis- 
conduct. This  fullv  appears  from  the  case  of 
VdlJejor.  Whe4'ler,  thwp.  143. 

In  the  present  case,  Groverman  was  to  em- 
ploy and  pay  the  master  and  the  mariners.  He 
covenants  that  they  shall  perform  a  specific 
voyage ;  that  the  vessel  shall  sail  with  the  first 
fair  wind  after  she  is  full^  laden;  that  the 
cargo  shall  be  delivereti  in  good  order,  the 
danger  of  the  seas  only  excepted;  that  the  ves- 
sel was  at  the  time  of  making  the  charter  party, 
and  should  continue  during  the  voyage,  at  wk- 
expense,  tight,  staunch  and  well  found.  The 
captain  and  crew,  therefore,  must  have  been 
subject  to  the  control  of  Groverman  during  the 
voyage,  and  he  was  liable  for  their  misconduct, 
and  if  any  loss  happened  thereby,  he,  and  not 
the  freighters,  was  to  bear  it. 

Indeed,  it  is  expres-sly  stipulated  that  the 
owners  shall  give  instructions  to  the  captain  to 
touch  at  Falmouth,  *there  to  lay  off  and  [*222 
on  24  hours,  or  longer  if  desired,  in  day  light, 
for  orders  from  Mr.  Fox,  Mr.  Wifson,  or 
Messrs.  Andrews  &  Co., and  that  on  the  receipt 
of  such  orders,  he  should  proceed  to  tlie  port 
directed  by  those  orders. 

If  the  captain  liJis  disobeyed  his  instructiona 
from  his  owner  and  employer,  the  freightera- 
surely  cannot  be  liable.  Groverman  must  look 
to  his  agent,   the  captain,   for  redress.     It  i» 

Srobable,  however,  that  the  captain  did  the  best 
e  could  for  the  interest  of  all  concerned ;  and 
there  is  no  more  reason  that  the  owner  should 
look  to  the  freighters  for  indemnification  for 
the  detention  of  his  ship,  than  there  is  for  the 
freighters'  looking  to  the  owner  for  indemnifi- 
cation for  the  detention  of  their  goods.  If  the 
captain  deviated  from  hLs  instructions,  it  was 
at  his  and  his  employers*  risk. 

But  the  captain  was  bound  by  the  provisional 
articles  to  carry  the  vessel  into  Falmouth.  She 
was  there  in  the  regular  course  of  her  voyage, 
and,  by  the  articles,  Hooe  &  Co.  had  a  right  to 
detain  her  there  upon  payment  of  the  stipulated 
sum  for  demurrage.  Being,  then,  in  the  regu- 
lar course  of  the  voyage,  the  detention  by  a 
foreign  power  gives  no  right  to  claim  demur- 
rage for  the  time  she  was  m  the  hands  of  ttie 
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British  government  under  the  seizure.  The 
remedy  of  Groverman  was  against  his  insiu^rs, 
and  not  against  the  freighters.  If  he  has  not 
insured,  it  was  his  own  fault,  and  he  must 
stand  his  own  insurer.  Park  mh  Insurance,  87, 
88,  89.  i  Burr.  696,  Qtm  v.  Wilhern.  If  the 
owner  could  recover  demurrage  from  the 
freighters  on  the  detention  by  a  foreign  govern- 
ment, that  detention  might  continue  so  long 
that  the  stipulated  demurrage  might  amount  to 
twice  the  value  of  the  ship  and  cargo.  He  had 
a  ri;^ht  to  abandon  to  the  underwriters;  but  the 
freijrhters  can  never  be  presumed  to  have  be- 
come insurers.  Ilooe  &  Co.  contracted  to  pay 
demurrage  for  such  detention  only  as  should 
happen  through  their  default;  but  here  the  de- 
tention was  by  the  British  government.  The 
court  below  have,  therefore,  erred  in  giving 
judgment  for  the  plaintiff  on  the  special  verdict 
for  the  whole  demurrage,  from  2l8t  June  to 
11th  of  September,  1798.  The  vessel  was  seized 
before  the  expiration  of  the  twenty-four  hours, 
2223*1  which  were  allowed  by  *the  agreement. 
Hooe  A  Co.  therefore,  were  not  liable  to  pay 
anv  demurrage  at  all.  Or  if  it  shall  be  cou- 
fdcfered  that  Hooe  &  Co.  were  liable  for  demur- 
rage after  the  vessel  had  been  twenty-four 
houn  at  Falmouth,  until  orders  were  received 
from  Thomas  Wilson,  they  could  be  bound  to 
pay  only  for  two  days,  because  it  is  found  that 
the  captain  received  his  orders  to  sail  for  Lon- 
don on  the  28d  of  June.  If  Hooe  &  Co.  were 
liable  for  those  two  days'  demurrage,  and  no 
more,  the  court  below  ought  to  have  awarded 
a  renirefaeiaiidenavo. 

But  if  Hooe '&  Co.  had  not  a  right  to  order  the 
brig  to  Falmouth,  yet  Groverman  has  not  a 
ri^ht  to  recover  the  damages  he  may  have  sus- 
tained therebv,  In  the  present  action,  but  his 
remedy  was  by  a  special  action  on  the  case. 
An  action  of  covenant  can  only  be  maintained 
for  not  doing  an  act  covenanted  to  be  done,  or 
for  doing  an  act  covenanted  not  to  be  done. 
There  was  no  covenant  on  the  part  of  Hooe  & 
Co.  that  the  vessel  should  not  go  into  the  port 
of  Falmouth;  and  if  there  was,  yet  the  plaint- 
iff in  his  declaration  does  not  aver  such  a 
covenant,  or  declare  on  the  breach  of  it.  The 
only  breach  assigned  is  the  non-payment  of 
demurrage.  If  the  vessel  had  no  right  to  go 
into  the  port  of  Falmouth,  then  her  going  in  is 
not  a  case  provided  for  by  the  contract,  and, 
c(>n.«)equently,  the  contract  can  form  no  rule  for 
aMcertaining'  the  damajspes. 

If  the  vessel  had  a  nght  to  go  into  Falmouth. 
then  the  consequent  seizure  is  not  chargeable  to 
Hooe  &  Co.  If  she  had  not  a  right  to  go  in, 
then  no  damages  can  be  recovered  in  the  pres- 
ent form  of  action ;  nor  in  any  other,  because 
the  act  complained  of  is  Groverman's  own 
act,  or  the  act  of  his  agent,  the  captain,  for 
whot«  conduct  Groverman  himself  is  respon- 
rihle. 

It  is  true  the  jury  have  found  that  it  was  by 
the  default  of  Hooe  &  Co.  in  not  having  orders 
raidy  at  Falmouth,  that  the  vessel  was  obliged 
to  go  into  the  port,  and  that  the  seizure  and  de- 
tention took  place.  But  if  this  is  a  breach  of 
any  one  of  the  covenants,  yet  it  is  the  breach 
of  a  covenant  not  declare  upon,  nor  is  the 
breach  assigned,  and,  therefore,  no  damages 
can  he  gf ven  in  tliis  action  for  the  breach  of 
that  covenant. 

CVancfal. 


*E.  J.  Lee,  for  the  defendant  in  error.  [*224 

Hooe  &  Co.  were  owners  for  the  voyage. 
The  captain  was  bound  to  obey  their  orders. 
Fox  and  Wilson  were  their  agents.  They,  by 
their  agent,  ordered  the  vessel  into  port,  con- 
trary to  the  terms  of  their  agreement :  the  de- 
tention was  the  consequence  of  their  miscon- 
duct, and  they  ought  to  be  liable  for  demurrage. 

If  a  person  hires  a  chattel,  the  hirer  is  the 
owner  for  the  time  for  which  he  has  hired  it. 
Gtmp.  14s.  VaU^o  v.  Wheeler.  In  that  case, 
p.  147,  it  is  said,  that  "there  seems  to  be  great 
reason  for  a  distinction  between  a  ji^neral  ship, 
and  one  that  is  let  to  freight  to  a  single  person 
only.  The  former  carries  the  goods  of  all  man- 
kind ;  every  man  that  chooses  it  is  at  liberty  to 
load  his  goods  aboanl  her;  and  the  merchant 
who  ships  his  goods  in  such  a  vessel  has  no 
command  over  her.  He  does  not  hire  or  em- 
ploy the  master;  neither  is  the  master  subject 
to  his  order  or  direction  during  the  voyage. 
But  in  the  case  of  a  vassel  let  to  freight  to  one 
merchant  only,  and  by  him  alone  freighted,  he 
may  be  supposed  to  employ  the  master,  and 
have  the  direction  of  the  vessel  and  the  voyage; 
and,  therefore,  whatever  is  done  by  the'  cap- 
tain is  to  be  considered  as  done  by  the  mer- 
chant's servant."  The  captain,  therefore,  in 
taking  the  vessel  into  the  port,  when,  by  the 
agreement,  he  was  only  to  lay  off  and  on,  acted 
as  the  servant  of  Hooe  &  Co.  and  by  their 
orders,  expressly  given  through  their  agent  Mr. 
Fox. 

But  if  Hooe  &  Co.  were  not  owners  pro  hac 
vice,  yet,  having  heen  the  cause  of  the  vessel's 
going  into  port,  whereby  she  was  seized,  they 
are  liable 

It  is  said  in  Jfo«ayi  376,  {257.)  book£,  c,  4,  g  9, 
that  "if  the  ship,  by  reason  of  any  fault  arising 
from  the  freighter,  as  lading  aboard  prohibited 
or  unlawful  commodities,  occasions  a  detention, 
or  otherwise  impedes  the  ship's  voyage,  he 
shall  answer  the  freight  contracted  and  agreed 
for." 

It  is  immaterial  what  was  the  immediate 
cause  of  the  detention ;  if  it  happened  by  the 
fault  of  Hooe  &  Co.  here  is  a  positive  covenant 
to  pay  demurrage  if  the  vessel  is  detjiined. 

*But  it  is  said,  we  have  not  brought  our  [*t22o 
action  for  damages  for  carrying  the  vessel  into 
port.  It  is  true  that  we  have  not;  and  the 
reason  is,  that  the  parties  themselves  having  by 
covenant  fixed  the  nite  of  damages,  no  action 
but  covenant  would  lay. 

The  furnishing  the  vessel  with  men,  furni- 
ture, &c. ,  does  not  make  Groverman  the  owner. 
The  captain  signed  the  provisional  articles  by 
which  he  l)ound  himself  to  obey  the  orders  of 
Fox  and  others,  the  agents  of  Ilooe  &  Co. ,  and 
whether  the  captain  was  the  agent  of  Grover- 
man, or  not,  still  Hooe  &  Co.  have  rendered 
themselves  liable  by  ordering  him  to  go  into  the 
port. 

C.  Lee,  on  the  same  side. 

It  is  of  no  importance  who  was  the  owner; 
for  the  detention  is  clearly  the  consequence  of 
default  of  Hooe  &  Co.  The  aclion  is  brought 
for  not  paying  demurrage  according  to  express 
covenant. '  The  defense  set  up  is,  that  the  ves- 
sel was  improperly  cjuried  into  the  port ;  and 
that  the  captain  being  the  agent  of  Groverman, 
he  must  abide  the  loss.  We  admit  that  it  was 
unlawful  for  the  vessel  to  go  into  the  port ;  this 
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is  the  ground  of  our  right.  Suppose  the  cap- 
tain was  the  agent  of  Gn)vennan,  and  Fox  the 
agent  of  Hooe  &  Co. ;  by  whose  fault  or  orders 
was  the  vessel  carried  in  ?  Clearly  by  the  orders 
of  Hooe  &  Co.  No  man  has  a  right  to  ordvT 
my  servant;  but  if  he  does,  and  by  that  means 
misleads  him,  and  a  loss  happens*  he  must  be 
liable.  Hooe  ^vc  instructions  to  the  master 
how  to  act.  If  it  was  lawful  for  him  to  do 
so,  then  he  must  be  considered  as  the  owner, 
and  the  olwdience  to  his  orders,  in  all  its  con- 
sequences, IS  chargeable  to  him. 

If  it  was  not  lawful,  then  his  improper  inter- 
ference, if  it  mislead  tlie  master,  is  also  charge- 
able to  him.  Unless  he  was  the  owner  he  had 
no  right  to  instruct  the  captain ;  it  was  a  wrong- 
ful act.  If  he  was  the  owner,  there  is  no  pre- 
tence for  not  paying  the  demurrage. 

If  it  should  be  said  that  the  act  of  parliament 
refered  to  in  the  special  verdict,  and  which  is 
226*]  generally  called  *the  hovering  act,  justi- 
fied the  orders  to  carry  the  vessel  into  port,  the 
answer  is,  that  the  parties  must  be  supi)osed  to 
have  understood  that  business,  and  agi'ced  to  the 
risk. 

The.flnding  of  the  jury  respecting  the  orders 
not  being  ready,  although  it  is  apparently  in 
favor  of  the  defendant  in  error,  is  not  consid- 
ered as  materially  affecting  the  case,  Inictiuse, 
by  the  agreement,  Hooe  &  Co.  were  not  bound 
to  have  the  orders  ready,  but  mi^ht  keep  the 
vessel  waiting,  upon  paying  the  stipulated  de- 
murrage. 

Swann,  for  the  plaintiffs  in  en*or. 

The  questions  which  seem  to  arise  in  this  case 
are  these: 

1.  Are  Hooe  »k  Co.  liiible  at  all  for  this  de- 
tention? ^ 

2.  If  they  are  at  all  liable,  ai*e  they  liable  in 
this  form  of  action? 

Ist.  The  vessel  had  a  right  to  go  into  the  pon 
of  Falmouth,  and  was,  therefore,  in  the  regular 
course  of  her  voyage. 

If  so,  then  the  seizure  and  detention  of  the 
vessel  by  the  British  government  was  not  by  the 
default  of  Hooe  &  Co.  and  the  case  is  not  with- 
in the  contract. 

Hooe  &  Co.  were  not  bound  absolutely  to 
have  the  orders  ready  on  the  arrival  of  the  ves- 
sel at  Falmouth ;  but  the  contract  provides  for 
the  case  of  the  orders  not  being  ready,  and  Hooe 
&  Co.  were  at  liberty  to  detain  the  vessel  at 
Falmouth  for  orders,  on  paying  a  stipulated  sum 
for  demurrage.  The  words  of  the  5th  provis- 
ional art  icle  are,  that  * '  If  the  vessel  is  detained 
over  24  hours  at  Falmouth,  demurrage  shall  be 
paid  at  the  rate  stipulated  inthechnrt^T  party." 
The  parties  are  presumed  to  know  the  course  of 
trade  in  the  voyage  about  which  they  were  con- 
tracting. Cawp.  605,  B(md  v.  KuU.  Thej^  must 
have  known  that  the  vessel  could  not  lawfully 
lay  off  and  on  more  than  24  hours  without  be- 
ing liable  to  seizure  under  the  act  of  parliament. 
This  created  a  necessity  for  the  vessel's  going  in- 
to port.  Not  indeed  a  physical  necessity ;  that 
227*]  was  not  requisite  to  justify  it.  It  was  ♦suf- 
ficient if  in  prudence  and  discretion  it  wa^s 
necessary  and  advisable  for  the  general  benetit 
of  all  parties  concerned.  Coirp.  Gal,  Bond  v. 
NaU.  Park.  310.  Burn's  M.  in-  103,  133.  The 
words,  "  at  Falmouth,"  strongly  indicate  this  to 
have  been  the  understanding  of  the  parties  them- 
selves; and  the  verv  action  itself,  founded  upon 
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the  contract,  for  demurrage  at  the  port  of  Fal- 
mouth, is  a  direct  atTirmance  of  the  right  to  go 
into  the  port.  If  the  vessel  had  no  right  to  go 
into  the  port,  then  demurrage  cannot  be  claimed 
under  the  contract.  becaiLse  it  is  a  case  not  pro- 
vided for  by  the  contract.  If  the  vessel  had  a 
right  to  go  into  the  port,  then  she  was  still  in  the 
regular  prosecution  of  her  voyage  at  the  time 
when  she  was  seized  by  the  British  government, 
and.  consequently,  the  detention  cannot  be 
chargeable  to  Hooe  tt  (.'o.  They  have  cove- 
nanted only  against  their  own  default,  and  their 
own  acts.  Groverman  had  other  means  of  se- 
curing himself  of  against  all  other  risks.  He 
ought  to  have  insured;  if  he  has  not,  it  is  his 
own  fault;  he  stands  as  his  own  insurer,  and 
his  remedy  is  by  recourse  to  the  British  govern- 
ment. Suppose  the  vessel  had  been  seiw^d  at 
Havre  de  Grace  by  the  French  government :  can 
it  be  supjxxsed  that  Hooe  &  Co.  would  have 
lK?en  liable?  It  will  not  be  contended  that  they 
would :  and  yet  there  is  in  fact  no  difference  be- 
tween the  two  cases. 

Hooe  &  Co.  cannot  Ik*  considere<l  as  the  own- 
ers, because,  in  the  first  place,  the  hiring  of  the 
vessel  was  not  genend.  it  is  of  the  tonnage  only; 
this  excludes  the  cabin  and  the  captain's  [per- 
quisites. Groverman  employs  the  master  and 
crew,  and  stipulates  for  the  good  condition  of 
the  vessel  during  the  voyage,  and  for  the  safe 
transportation  of  the  goods,  the  danger  of  the 
seas  only  excepted :  thereby  clearly  making  him- 
self responsible  for  the  fidelity  and  good  con- 
duct of  the  master  and  mariners.  Groverman 
was,  therefore,  clearly  the  owner  of  the  veswl 
for  the  voyage.  He  covenants  to  instruct  the 
captain  to  touch  at  Falmouth  and  wait  for  or- 
ders. He  covenants  that  the  captain  shall  pro- 
ceed to  such  port  as  shall  be  mentioned  in  those 
orders.  Now  he  never  would  have  done  all 
this,  if  the  captain  was  not  subject  to  his  con- 
trol. If,  then,  the  captain  was  the  servant  of 
Groverman,  and  has  improperly  carried  the  ves- 
sel into  port  instead  of  laying  off  and  on,  how 
can  Hooe  &  Co.  be  liable* *f or  the  con-  [*228 
sequences.  It  is  said,  because  Fox  advised  or 
directed  it;  and  Fox  was  the  agent  of  Hooe  & 
Co. 

Then  it  amounts  to  this,  that  Grovennan,  bv 
his  agent  the  captain,  and  Hooe  &  Co.  by  their 
agent,  Mr.  Fox,  finding  the  vessel  to  l)e  in  dan- 
ger by  laying  off  and  on.  have  consulted  togeth- 
er as  to  the  best  means  of  preventing  loss  to  all 
parties,  and  agreed  that  the  vessel  should  go  in- 
to the  port.  To  which  of  the  parties  is  this  error, 
if  it  is  one.  to  be  imputed?  Certainly  to  neith- 
er; it  was  their  mutual  act,  intend(Ki  for  their 
mutual  l)eneflt,  and  neither  has  a  right  to  com- 
plain, or  to  make  the  other  liable  for  the  subse- 
quent, and  perhaps  consequent,  seizure  by  the 
British  government. 

Fox  had  no  authority  to  order  the  ves.sel.  ex- 
cept as  to  which  of  the  ports  mentioned  in  the 
provisional  articles,  she  should  go.  The  direc- 
tions to  the  captain,  therefore,  to  come  into  the 
port,  must  have  lieen  considered  by  the  captain 
only  as  matter  of  advice.  He  was  not  boimd  to 
follow  it. 

Suppose  I  advise  an  act  to  be  done,  and  it 
turns  out  unfortunately ;  am  I  to  be  liable  for 
the  consequences?  Suppose  even  that  the  ves- 
sel went  in  purely  to  oblige  and  benefit  Hooe  «fe 
Co. ,  vet  thev  would  not  tnerebv  become  liable 
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for  accidents  happening  without  their  default. 
If  mj  friend  in  coming  to  serve  me,  receives  an 
injuTT  from  a  third  person,  am  I  liable? 

If  the  proviMional  articles  do  not  provide  for 
the  vessel's  going  into  the  port,  yet  Mr.  Fox 
aod  the  captain  acted  correctly.  A  case  arose 
not  provided  for  by  express  contract;  they  did 
right,  therefore,  in  mutuallv  consulting  for  the 
common  good  of  their  employers,  and  although 
the  result  of  their  deliberations  may  have 
proved  unfortunate,  yet  neither  party  can 
<*riminate  the  other. 

2.  If  Hooe  &  Co.  are  liable  at  all,  it  Is  not  in 
xhis.  form  of  action. 

The  covenants  which  they  are  bound  to  per- 
form are, 

1.  To  pay  the  freight. 
229*1   *2.  To  furnish  orders  at  Falmouth. 

3.  To  pay  so  much  per  diem  for  their  own 
<ietentionR/ 

Now  it  is  admitted,  that  this  detention  was 
bv  the  British  government,  and  if  the  vessel  was 
in  her  vo3rage  while  in  the  port  of  Falmouth, 
xht^re  was  no  default  of  Hooe  &  Co.  by  which 
rhst  detention  can  l)e  chargeable  to  them.  But 
if  the  vessel  was  out  of  her  voyage,  and  had  been 
(tarried  into  port  by  Hooe  &Co.  contrary  to  the 
agreement,  then  it  is  a  case  not  providea  for  by 
the  cliarter  party,  and,  therefore,  demurrage  as 
such  cannot  be  claimed.  In  such  u  case  the 
rvinedy  would  be  only  for  the  tort.  Buppase 
they  had  burnt  the  vessel ;  no  action  of  cove- 
nant would  lay  for  that  wrong.  The  injury  com- 
plained of  is  the  ordering  the  vessel  into  port. 

Feb.  23.  The  Chief  Justice  delivered  the  opin- 
ion of  the  court. 

This  is  a  writ  of  error  to  a  judgment  ninder- 
td  in  the  circuit  court  of  the  District  of  Colum- 
bia, sitting  in  Alexandria,  on  the  following 
oa.se: 

A  charter  party  was  entered  into  between  the 
parties  on  the  tenth  day  of  April.  1798,  where- 
by Oroverman  let  to  Hooe  &  Co.  a  vessel  of 
which  'he  was  owner,  for  a  voyage  to  Havre  de 

The  first  article  .states  the  indenture  to  wit- 
n*^.  **that  the  said  Groverman  hath  granted, 
and  to  freight  letten,  to  the  said  R.  T.  HfK)e  «fc 
Co.  the  brigantine  Nancy,  whereof  he  is  owner, 
<^)mmandea  by  James  Davidson,  a  citizen  of 
^be  United  States,  now  lying  in  the  port  of 
Alexandria,  of  the  burden  of  197  tons,  or 
therealjouts;  and  for  and  in  consideration  of 
the  covenants  hereinafter  mentioned,  dot  h  grant, 
and  to  freight  let,  unto  the  said  R.  T.  Hoot* 
A' Co.  their  executors  and  administrators,  the 
whole  tonnage  of  the  aforesaid  vessel  callwl  the 
^»ancy,  from  the  port  of  Alexandria,  in  Vir- 
)nnia.  to  the  port  of  Havre  de  Grace,  in  Fnmcc, 
and  liack  to  the  said  port  of  Alexandria,  in  a 
voyage  to  be  made  by  the  said  R.  T.  H(x>e  & 
Co.  with  the  said  brigantinc,  in  niiinner  herein- 
after mentioned ;  that  Is  to  say,  to  «iil  with  the 
230*1  *ttrst  fair  wind  and  weather  that  shall 
happen  after  she  is  completely  laden,  from  the 
"^d  port  of  Alexandria,  with  a  cargo  of  tobacco 
^«>  be  shipped  bv  said  R.  T.  Hooe  <fc  Co.  to 
tht  said  port  of  liavre  de  Grace,  and  there  de- 
liver the  said  cargo  to  Messw.  Andrews  &  Co. 
^^f  that  town,  merchants,  or  to  their  assigns,  in 
?ood  order,  the  danger  of  the  seas  only  excepted ; 
and  at  the  said  port  of  Havre  de  Grace  to  take 
on  hoard  a  full  freight  or  lading  of  such  goods 
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as  the  said  Andrews  &  Co.  may  think  proper  to 
put  on  board  said  brigantine,  as  a  return  cargo, 
with  which  the  said  vessel  is  to  make  the  best 
of  her  way  directly  back  to  the  port  of  Alex- 
andria, and  there  safely  deliver  such  cargo  to  the 
saidR.  T.  Hooe  &  Co." 

Groverman  further  covenants  with  the  said 
R.  T.  Hooe  &  Co.  that  the  vessel  is,  and  shall 
during  the  voyage  be  kept,  in  g<yod  condition, 
and  furnished'  with  all  manner  of  necessary  and 
proper  rigging,  &c.  and  with  mariners  to  navi- 
gate her.  He  further  covenants  to  allow  twenty- 
five  running  days  for  hiding  the  vessel  at  the 
port  of  Alexandria,  thirty  days  for  discharging 
her  cargo  and  taking  on  board  the  return  cargo 
at  Havre,  and  ten  days  for  receiving  her  inward 
cargo  at  Alexandria. 

In  consideration  of  these  covenants,  R.  T. 
Hooe  &  Co.  engage  to  pay  the  stipulated  freight, 
and  8/.  8«.  for  every  day's  demurrage,  if  any 
there  should  Ikj  by  their  default,  at  the  port  of 
Alexandria;  and  one  himdred  and  fifty -one 
livres  by  the  day  for  every  day's  denuirrage, 
occasioned  by  their  default  at  the  port  of  Havre 
de  Grace. 

On  the  11th  day  of  April  provisional  articles 
were  entered  into  between  the  same  parties  by 
which  it  was  stipulated  that, 

1st.  ''The  captain,  or  commander,  shall  be 
instructed  by  his  owner,  previous  to  his  sailing 
from  Alexandria,  to  touch  at  Falmouth  in  sUch 
manner  as  shall  api)ear  \o  his  crew  that  there 
was  a  necessity  for  his  so  doing,  there  to  lav  off 
and  on  twentv-four  hours  (or  longer  if  desired) 
in  daylight,  during  which  time  there  will '  come 
off  oniers  from  Mr.  Fox,  the  American  consul, 
Mr.  Thomas  Wilson,  of  London,  or  Messrs. 
Andrews  «fc  Co.  of  Havre  de  Grace. 

*2d.  '  •  On  receiving  these  orders,  the  r*23 1 
captain,  or  commander,  must  proceed  directly 
for  Havre  de  Grace,  London,  Hamburg,  Bremen 
or  Itotterdam,  as  he  may  be  directed,  and  at 
one  of  these  ports  deliver  his  c^rgo,  to  such 
IKTSou  or  persons  as  the  aforesaid  orders  may 
direct. " 

The  third  and  fourth  articles  apply  the  cove- 
nants of  the  charter  party,  respecting  the  con- 
duct of  the  vessel  in  the  port  of  Havre,  to  the 
contingency  of  her  being  ordered  to  some  other 
port;  and  to  the  freight,  and  stipulate  the  de- 
murrage to  be  6/.  6/«.  sterling  by  the  day. 

The  fifth  article  is  in  these  words: 

5th.  **  If  tiie  vessel  is  detained  over  twenty- 
four  hours  at  Falmouth,  demurrage  shall  be 
paid  for  the  time  at  the  rate  stipulated  in  the 
charter  party. "  On  the  2()th  of  June.  1798,  the 
vessel  arrived  in  Falmouth  roads,  about  three 
leagues  from  the  i)ort  of  Falmouth,  where  the 
master  laid  her  to,  and  immediately  went  on 
shore,  and  applied  to  Mr.  Fox,  the  American 
consul,  for  ordei-s  where  to  proceed.  Fox  re- 
plie<l  tliat  he  had  received  no  orders  for  him, 
and  that,  therefore,  he  must  bring  the  vessel 
into  the  i)ort  of  Falmouth,  and  there  remain 
until  orders  were  received  for  him  to  proceed 
to  his  port  of  discharge. 

These  orders  were  given  to  avoid  the  penalties 
of  the  Britunh  hovering  act,  which  subjected  to 
forfeiture  the  vessel  and  cargo  if  found  in  the 
situation  in  which  the  Nancy  would  have  lieen, 
if  she  had  waited  for  orders  without  entering 
the  port.  The  captain  immediately  brought 
his  vessel  into  port,  where  she  was  seized  on 
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suspicion  of  being  French  property,  and  de- 
tained for  nearly  three  months. 

After  the  seizure,  on  the  28d  day  of  June,  the 
captain  received  orders  from  Thomas  Wilson, 
through  Fox,  to  proceed  with  his  vessel  to 
London,  there  to  deliver  her  cargo. 

This  suit  is  brought  by  Groverman  to  recover 
damages  against  R.  T.  Hooe  &  Co.  for  this  de- 
tention. 

The  declaration  states  the  charter  party  and 
provisional  agreement,  and  then  assigns  a  breach 
232*]  of  them  in  these  ♦words:  "And  the 
said  plaintiff  doth  aver  that  the  said  brig  arrived 
off  Falmouth,  on  the  19th  day  of  June,  1798. 
when  the  captain,  by  the  orders  of  the  af oresaiii 
Mr.  Fox,  the  agent  of  the  said  defendants,  con- 
veyed her  into  the  port  of  Falmouth,  bv  means 
whereof  the  said  brig  was  detained  in  the  afore- 
said port  of  Falmouth  more  than  twenty-four 
hours,  to  wit,  from  the  20th  day  of  June  last 
aforesaid,  to  the  11th  day  of  September  in  the 
year  1798,  when  she  sailed  by  the  onlers  of 
Andrews  &  (-o.  the  agent>t  for  the  said  defend- 
ants, for  the  Downs."  And  the  declaration 
then  charges  that  the  defendants  had  not  paid 
the  demurrage  stipulated  in  the  charter  party, 
or  in  the  provisional  articles. 

Issue  was  joined  on  the  plea  of  conditions 
performed,  and  the  jury  found  a  special  verdict, 
containing  the  facts  already  stated,  and  further, 
Uiat  befon*  the  vessel  sailed  from  Alexandria 
tlie  captain  was  told  by  1^.  T.  H(X)e,  that  on  his 
arrival  off  Falmouth  he  would  receive  instruc- 
tions from  Mr.  Fox,  the  Ameri(;an  consul,  and 
that  he  must  abide  by  such  instructions;  and 
that  it  was  b^  the  default  of  the  defendants  or 
their  agents  m  failing  to  have  orders  ready  on 
the  arrival  of  the  said  vessel  off  Falmouth  as 
aforesaid,  designating  and  directing  to  which 
of  the  ports  of  discharge  mentioned  in  the  second 
article  of  the  provisional  articles  aforesaid  the 
said  vessel  was  to  proceed,  and  by  the  orders 
given  to  the  said  Davidson,  (the  master,)  by  the 
said  Mr.  Fox,  that  the  said  Davidson  did  bring  the 
said  vessel  to  anchor  in  the  said  port  of  Falmouth, 
and  that  the  said  vessel  and  cargo  were  subjected 
to  the  sc*izure  and  detention  aforesaid ;  if  the  law 
be  for  the  plaintiff,  the  jury  find  794/.  19«.  9d. 
Virginia  currency,  damages ;  if  the  law  be  for  the 
defendants,  then  they  find  for  the  defendants. 

The  circuit  court  was  of  opinion  that  the  law 
was  for  the  plaintiff,  and  rendered  judgment  in 
his  favor. 

To  support  this  judgment,  the  special  verdict 
ought  to  sliow  that  R.  T.  Hooe  &  Co.,  the  de- 
fendants in  the  circuit  court,  have  broken  some 
covenants  contained  in  the  agreements  between 
the  parties;  and  that  the  breaches  assigned  m 
the  declaration  are  upon  the  covenant  so  broken. 
233*]  *The  breach  assigned  is  the  non-pay- 
ment of  demurrage  stipulated  to  he  paid,  for  a 
longer  detention  than  twenty -four  hours  at  Fal- 
mouth; and  it  is  to  be  inquired  whether  the 
declaration  makes  a  case  showing  demurrage  to 
be  demandable,  and  how  far  the  special  verdict 
sustains  that  case. 

The  case  made  by  the  declaration  is. 

That  on  the  arrival  of  the  vessel  off  Falmouth, 
the  captain  took  her  into  port  by  order  of  Mr. 
Fox.  by  means  whereof  she  was  detained  more 
than  twenty-four  hours. 

The  question  arising  out  of  this  case,  for  the 
consideration  of  the  Court,  is. 
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Does  it  show  a  breach  of  covenant  on  the  part 
of  R.  T.  Hooe  &  Co.  which  subjects  them  to 
demurrage  for  the  detention  stated? 

The  fifth  article  is  supposed  to  be  broken. 
The  words  of  the  covenant  are:  "if  the  vessel 
is  detained  over  24  hours  at  Falmouth,  demur- 
rage shall  be  paid  for  the  time,  at  the  rate  stip- 
ulated in  the  charter  party."  If  this  clause 
provides  for  every  detention  whatever,  however 
It  may  be  occasioned,  the  inquiry  is  at  an  end, 
and  the  judgment  should  be  affirmed.  But  od 
looking  mto  the  provisional  articles,  the  general 
expressions  here  used  will  be  found  to  be  ex> 
plained. 

The  first  of  these  articles  stipulates  that  the 
captain  should  touch  at  Falmouth,  there  to  la^ 
off  and  on  for  twenty-four  hours  (or  longer  if 
desired)  in  daylight,  during  which  time  then* 
will  come  off  orders  from  Mr.  Fox.  the  Amer- 
ican consul,  Mr.  Thomas  Wilson,  of  London, 
or  Messrs.  Andrews  &  Co.  of  Havre  de  Grace. 

Here,  then,  is  a  power  given  to  R.  T.  Hooe 
&  Co.  to  detain  the  vessel  longer  than  twenty- 
four  hours,  lying  off  and  on  at  the  port  of  Fal- 
mouth, waiting  for  orders,  and  it  is  the  only 
rational  construction  which  can  be  given  the 
contract  to  suppose  that  the  fifth  article  refers 
to  the  first. 

*A  certain  number  of  days  are  allow-  [*234- 
ed  for  lading  the  vessel  in  Alexandria.  But 
more  days  may  be  required,  in  which  case  de- 
murrage  is  to  be  paid.  So  with  respect  to  dis- 
charging and  relading  the  vessel  at  the  port  of 
delivery  in  Europe;  and  so  with  respect  to  the 
return  cargo  in  Alexandria:  in  each  case  de- 
murrage is  stipulated  in  the  event  of  a  longer 
detention  than  is  agreed  on. 

When,  then,  a  time  is  given  to  wait  for  orders 
at  Falmouth,  it  is  reasonable  to  suppose  that  the 
demurrage,  which  is  to  be  paid,  for  a  longer 
detention  than  the  time  given,  relates  to  a  de- 
tention occasioned  by  waiting  for  orders,  or 
some  breach  of  covenant  by  R.  T.  Hooe  &  Co. 

The  declaration  does  not  state  the  vessel  to 
have  waited,  lying  off  and  on,  for  orders,  but 
to  have  been  taken  into  port  by  the  orders  of 
Mr.  Fox,  when  she  was  seized  and  detained  by 
the  officers  of  the  British  government. 

The  covenant,  then,  was  broken  hj  taking 
the  vessel  Into  port,  and  it  is  to  be  inquired 
who  is  answerable  for  this  breach. 

It  has  been  argued  that  R.  T.  Hooe  &  Co. 
are  answerable  for  it,  because, 

1.  Their  orders  for  the  further  prosecution 
of  the  voyage  ought  to  have  been  in  readiness 
as  stipulated. 

2.  The  vessel  was  taken  into  port  by  the  or- 
ders of  their  agent,  for  whose  acts  they  are  ac- 
countable. 

3.  The  captain  was,  for  the  voyage,  their 
captain ;  and  the  stipulation  to  lay  off  and  on, 
therefore,  being  broken  by  him,  was  broken  by 
them. 

To  the  first  argument,  founded  on  the  non-re- 
ception of  orders,  the  observation  already  made 
may  be  repeated.  The  declaration  does  not 
attribute  the  detention  to  that  cause,  but  to  a 
compliance  with  the  orders  of  Fox  in  taking 
the  vessel  into  port. 

If,  however,  the  charge  in  the  declaration  had 
l)een,  that  orders  were  not  ready  on  the  arrival 
of  the  vessel,  *that  charge  woufd  have  [*235 
been  answered  by  the  contract  itself,  which  al- 
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lows  II  delay  of  twenty-four  hours  for  the  re- 
ception of  orders,  without  paying  demurrage, 
&nd  a  longer  time,  if  required,  on  paying  there- 
for at  the  rate  of  6/.  6«.  sterling  by  the  day. 

The  failure,  then,  to  have  the  orders,  for  the 
further  destination  of  the  vessel,  in  readiness  on 
the  arrival  of  the  captain,  or  even  within  the 
iwrenty-four  hours  aiUsr  his  arrival,  was  no 
breach  of  contract  on  the  part  of  R.  T.  Hooe  & 
Co.  since  it  wfis  an  event  contemplated,  and 
provided  for,  by  the  parties;  and  the  question 
whether  in  the  actual  case  which  has  happened, 
that  is.  of  a  delay  longer  than  twenty -four  hours 
in  giving  the  orders,  but  of  a  seizure  before  that 
time  elapsed,  R.  T.  Hooe  &  Co.  are  responsible 
for  demurrage  accruing  between  the  termina- 
tion of  the  twenty-four  hours  and  the  receipt  of 
the  orders,  cannot  be  made  in  this  case,  because 
there  is  no  allegation  in  the  declaration  which 
paU  that  fact  in  issue. 

The  court  will  proceed,  then,  to  consider 
whether, 

2d.  R.  T.  Hooe  &  Co.  are  made  accountable 
for  the  vessel's  being  taken  into  port,  since  that 
mea>ure  was  adopt^  in  pursuance  of  the  in- 
structions of  their  agent,  Mr.  Fo.x. 

The  finding  of  the  jury  goes  far  to  prove  that 
the  defendants  in  the  court  below  have  made 
iheuLselves  responsible  for  the  conduct  of  Fox. 
They  find  that  R.  T.  Hooe  informed  the  cap- 
tain before  he  sailed  from  Alexandria,  that  on 
his  arrival  off  Falmouth,  he  would  receive  or- 
ders from  Mr.  Fox,  and  that  he  must  abide  by 
«iich  instructions.  This  finding  creates  some 
diificulty  in  the  case.  But  this  communication 
from  Mr.  Hooe  to  the  captain  ought  to  be 
taken,  it  is  conceived,  in  connection  with  the 
pnnisional  articles.  Those  articles  explain  the 
iiucure  of  the  orders  to  be  received,  and  by 
whiclf  the  captain  was  directed  to  abide.  In 
them  it  is  expressly  stipulated  that  on  receiving 
tha%  instructions,  the  captain  should  proceed 
directly  for  Havre  de  Grace,  London.  Ham- 
burgh, Bremen  or  Rotterdam,  as  he  should  be 
directed.  The  orders,  then,  which  he  was  to 
receive  and  obey,  must  be  supposed  compatible 
236*J  with  this  agreement.  *This  construc- 
tion Ih  the  more  reasonable,  because,  annexed 
to  the  provisional  articles,  is  an  acknowledg- 
meat  on  the  part  of  the  captain,  that  he  was  to 
;iii  conformably  to  them.  He  ought  not  to 
have  understooa  declarations  of  the  kind  stated 
in  the  verdict,  as  directing  a  departure  from  a 
written  agreement  entered  into  by  the  owner 
and  freighters  of  the  vessel,  and  to  which  he 
luui  bound  himself  to  conform. 

This  article  seems,  too,  to  explain  the  power 
delegated  by  Hooe  «te  Co.  to  Fox;  and  to  show 
that  he  was  their  agent  for  the  purpose  of 
<lirecting  the  further  destination  of  the  vessel, 
hut  for  no  other  purpose. 

If  this  be  the  correct  mode  of  understanding 
thin  part  of  the  verdict,  and  it  is  believed  to  be 
!«o,  then  the  particular  conduct  of  Hooe  &  Co. 
(lid  not  authorize  the  captain  to  obey  the  orders 
of  the  American  consul  in  taking  the  vessel  into 
I)ort;  nor  are  they  responsible  for  the  conse- 
(tuences  of  that  measure,  unless  they  could  be 
eoQs»idered  as  responsible  for  a  violation  of  the 
covenant  by  the  act  of  the  captain. 

If  these  facts  are  to  be  differently  understood, 
&nd  the  communication  made  by  Hooe  to  the 
captain  10  to  be  understood  as  authorizing  him 
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to  obey  any  order  given  by  Fox,  though  that 
order  should  be  directly  repu^ant  to  the  pro- 
visional articles,  still  the  liability  of  Hooe  &  Co. 
in  this  suit,  will  depend  on  the  question  whether 
the  covenant  to  lay  off  and  on  at  the  port  of 
Falmouth,  was  a  covenant  on  the  part  of  the 
owner,  or  of  Ihe  freighters,  of  the  vessel.  This 
depends  so  much  on  the  question  whether 
Groverman  or  R.  T.  Hooe  &  Co.  were  owners 
of  the  vessel  for  the  voyage,  that  it  will  more 
properly  be  considered  with  that  point. 

3.  Was  the  captain  under  the  direction  of 
Groverman  or  Hooe  &  Co.  for  the  voyage? 

This  is  to  be  determined  by  the  whole 
charter  party,  and  the  provisional  articles  taken 
together. 

It  has  been  ol)served  at  the  bar,  and  the  ob- 
servation has  considerable  weight,  that  Grover- 
man lets  the  tonnage  of  *the  vessel,  and  [*237 
not  the  whole  vessel,  to  the  freighters.  The 
expression  of  the  charter  party,  it  will  be  per- 
ceived, varies  in  the  part  descriptive  of  the 
a^eement,  from  what  is  used  in  the  part  con- 
stituting the  written  agreement.  The  indenture 
witnesses,  **that  the  said  Groverman  hath 
granted,  and  to  freight  letten,  to  the  said  R.  T- 
Hooe  «fe  Co.  the  brigantinc  Nancy,  whereof  he 
is  owner,"  &c.  but  immediately  proceeds  to 
say,  *•  and  for  and  in  consideration  of  the  cove- 
nants hereinafter  mentioned,  doth  grant,  and  to 
freight  let,  to  the  said  R.  T.  Hooe  &  Co.  the 
whole  tonnage  of  the  aforesaid  vessel,  from  the 
port  of  Alexandria,  in  Virginia,  to  the  port  of 
Havre  de  Grace,  in  France,"  &c.  As  the  latter 
are  the  operative  words  which  really  constitute 
the  contract,  it  is  conceived  that  they  ought  to 
prevail  in  construing  that  contract.  Grover- 
man, then,  has  only  let  to  Hooe  &  Co.  the  ton- 
nage of  the  vessel,  and,  therefore,  is  the  less  to 
be  considered  as  having  relinquished  ownership 
of  her  during  the  voyage.  There  are  other  cir- 
cumstances which  serve  to  show  that  the  direc- 
tion of  the  vessel,  during  the  voyage,  was  in- 
tended to  remain  with  Groverman.  The  cargo 
is  to  he  delivered  to  Messrs.  Andrews  &  Co.  of 
Havre  de  Grace,  in  good  order,  the  dangers  of 
the  seas  only  excepted.  This  is  an  undertaking 
on  the  part  of  Groverman,  which  he  certainly 
would  not  have  made  if  he  liad  relinquished  the 
direction  of  the  voyage  to  Ilooe  <.t  Co.  If  the  * 
vessel  pro  /uw  rir^,  had  been  their  vess(»l,  Gro- 
verman would  not  have  contracted  for  the  de- 
livery of  the  cargo;  and  for  tlie  delivery  to  a 
specified  person. 

If  the  freighters  had  owned  and  commanded 
the  vessel,  they  might  have  deliveri'd  the  cargo 
in  Havre  to  any  other  person,  or  have  dis- 
charged at  a  jK)rt  short  of  Havre,  without  in- 
jury to  Groverman.  So  the  c4irgo  taken  on 
board  at  Havre  is  to  be  such  as  Andrews  &  Co. 
may  think  proper;  which  return  cargo  is  to  be 
delivered  to  Hooe  &  Co.  in  Alexandria.  These 
stipulations  all  indicate  that  the  voyage  was  to 
be  performed  under  the  orders  of  Groverman, 
becaase  the  acts  stipulated  are  to  be  done  by 
him,  and  the  covenants  are  his  covenants. 

This  is  further  evidenced  by  the  subsequent 
language  of  the  charter  party.  The  succeeding 
sentence  begins  with  the  words,  '*  And  the  said 
Groverman  doth  further  *covenant  to  [*238 
and  with  the  said  R.  T.  Hooe  &  Co."  &c.  show- 
ing that  the  preceding  covenants  were  all  on 
the  part  of  Groverman.     This  further  covenant 
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is  not  only  for  the  present  condition  of  tlie  ves- 
sel, but  that  she  shall  be  kept  well  appareled 
and  well  manned  by  the  said  Groverman  during 
the  voyage.  The  captain,  then,  was  Grover- 
man's  captain,  the  mariners  were  Groverman's 
mariners;  and  this  furnishes  an  additional 
reason  for  supposing  the  captain  and  mariners 
to  be  under  his  direction. 

After  some  further  covenants  on  the  part  of 
Groverman,  the  charter  party  proceeds  thus: 
*•  In  consideration  whereof  the  said  R.  T.  Hooe 
&  Go.  do  covenant,  &c.  to  and  with  the  said 
W.  Groverman,  &c.  that  they  will  well  and 
truly  pay  the  freight  stipulated  therein." 

tIius  the  whole  language  of  the  cliarter  party 
goes  to  prove  that  the  covenants  respecting  the 
voyage  are  on  the  part  of  Groverman,  and  on 
that  account,  as  well  as  on  the  account  of  his  letting 
only  the  tonnage  of  the  vessel,  and  furnishing 
the  captain  and  mariners,  &c.  he  is  to  be  con- 
sidered as  the  owner  of  the  vessel  for  the  voy- 
age, under  the  charter  party.  This  opinion  is 
strengthened  rather  than  weakened  by  the  pro- 
visional articles. 

The  first  article  stipulates  that  particular  in- 
structions respecting  the  voyage  shall  be  given 
to  the  captain,  by  Groverman,  before  its  com- 
mencement. The  words  are:  **  The  captain  or 
commander  shall  be  instructed  by  his  owner, 

Srevious  to  his  sailing  from  the  port  of  Alexan- 
ria,  to  touch  at  Falmouth,"  '*  there  to  lay  off 
and  on  twenty -four  hours  (or  longer  if  desired) 
in  daylight,"  &c.  These  orders,  then,  to  the 
captain  were  to  be  given  by  Groverman,  and  it 
was  by  his  authority  that  the  captain  was  to  act 
on  that  occasion.  This  explains  the  doubt  as  to 
the  person  who  was  to  be  considered  as  cove- 
nanting that  the  vessel  should  lay  off  and  on, 
for  twenty-four  hours,  at  the  port  of  Falmouth, 
and  tends  to  show  who  was  responsible  for  the 
breach  of  that  covenant.  This,  too,  is  in  addi- 
tion to  covenants  in  the  cliarter  party,  which  are 
plainly  Grovenuan's,  and  is  therefore  the  more 
to  be*  amsidered  as  a  covenant  on  his  part. 
The  act  was  to  be  i^erformed  by  his  authority, 
and  the  covenant  was  his  covenant. 
239*]  *On  a  consideration,  then,  of  the 
whole  contract  between  the  parties,  the  court  is 
of  opinion  that  Groverman  remained  the  owner 
of  the  vessel  during  the  voyage,  and  is  answer- 
able for  any  misconduct  of  the  captain. 

The  covenant  to  lay  off  and  on  at  the  port  of 
Falmouth,  being  the  covenant  of  Groverman, 
the  freighters  are  not  answerable  in  this  action 
for  the  l)reach  of  it,  should  the  oniers  of  Fox 
be  understood  as  their  orders.  It  is  probable 
that  the  course  taken  by  the  captam  was  the 
most  prudent  course ;  but  were  it  otherwise,  the 
orders  of  Fox  might  excuse  the  owner  from  any 
action  brought  by  the  freighters  for  loss  sus- 
tained by  them  in  consequence  of  going  into 
Falmouth,  but  could  not  entitle  him  in  this  ac- 
tion against  the  freighters. 

It  is,  then,  the  opinion  of  this  Court,  that  on 
this  special  verdict,  the  law  is  for  the  defend- 
ants. 

Judgment  reverned,  and  the  eircuit  court  to  en- 
ter judgment  for  the  defendant*. 
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GABRIEL  WOOD,  Original  Defendant, 

Wn^LIAM  OWINOS  and  JOB  SMITH,  As- 
signees of  WiiiiJAM  RoBB,  a  bankrupt,  orig- 
inal Plahitiff. 

A  deed  of  lands  in  Maryland  signed,  sealed  and 
delivered  on  the  80th  of  May,  and  acknowledged  on 
the  14th  of  June,  is  to  be  oonsidered  as  made  on 
the  80th  of  Ma^;  and  its  acknowledgment  on  the 
14th  of  June  will  not  cause  it  to  be  such  a  deed  as 
is  contemplated  in  the  bankrupt  act  which  came 
into  operation  on  the  2d  of  June. 

ERROR  from  the  fourth  cireuit  court  sitting 
at  Baltimore. 

This  was  an  action  on  the  case  for  money  had 
and  received  by  Wood  to  the  use  of  I^bb,  the 
bankrupt. 

Judgment  below  was  entered  by  consent,  sub- 
ject to  the  opinion  of  the  court  on  a  case  stating^ 
the  following  facts,  viz. : 

•On  the  3(Hh  of  May,  1800,  Robb  be-  [♦240 
ing  in  possession  of  his  household  furniture,  and 
having  two  vessels  and  no  other  property,  on 
the  high  seas,  signed,  sealed  and  delivered,  a 
deed  to  Charles  Garts  and  Gabriel  W^ood, 
trustees  in  behalf  of  themselves  and  other  cred- 
itors of  Robb,  therein  particularly  named,  and 
such  others  of  his  creditors  as  should  by  a  Cer- 
tain time  {issent  to  the  terms  of  the  tnist ;  by 
which  deed,  Robb,  in  consideration  of  five 
shillings,  and  towards  payment  of  the  debt.s  due 
to  the  particular  creditors  therein  named  in  the 
first  place,  and  in  the  next  place  of  such  of  hi» 
creditors  as  should  agree  to  the  terms  of  the 
tnists;  grants,  bargains,  sells,  <S^.  to  Garts  and 
Wood,  all  his  estate,  real,  personal  and  mixed, 
and  cboses  in  action,  &c.  in  tnist  to  sell  the 
same  and  collect  the  debts,  &c.  and  on  receipt 
of  the  money  to  retain  in  the  first  pHace  the 
amount  due  to  Garts  and  Wood,  for  money 
lent,  «kc.  then  to  pay  the  debts  due  to  the  other 
creditors  particularly  named,  and  then  to  pay 
the  debts  due  to  such  of  his  other  creditors  as. 
should,  within  a  certain  time,  agree  to  the 
terms  of  the  trust;  and  if  there,  should  be  a  sur- 
plus, to  pay  it  over  to  Robb.  That  this  deed 
was  acknowledged  on  the  14th  of  June,  1800. 
That  Robb  did  not,  on  the  said  dOth  of  May, 
1800,  deliver  to  Wood  his  books,  but  they  re- 
mained in  Robb's  possession.  That  the  vessels 
were  not  conveyed  to  Wood  by  any  other  wm- 
veyance  than  that  before  mentioned.  That 
Robb  continued  in  possession  of  his  household 
furniture,  books  of  accounts,  and  all  his  impers, 
until  the  suing  out  of  the  commission  of  Imnk- 
ruptcy,  except  the  policies  of  insurance  on  the 
vessel's,  which  were  delivered  to  Wood  at  the 
time  of  delivering  the  deed.  That  Robb  con- 
sidered Wood  as  having  a  right  to  take  posses- 
sion of  the  books  and  papers  and  personal  es- 
tate, at  any  time  after  the  deliver}'  of  the  deed, 
but  did  not  then  expect  to  be  obliged  to  stop 
business;  on  the  contrary,  that  he  actually  went 
on  with  the  hope  of  retrieving  his  affairs  until 
the  20th  of  June.  1800.  That  Robb  was  a 
trader  before  and  after  the  1st  of  June,  1800; 
that  at  the  time  of  signing,  sealing  and  deliver- 
ing of  the  said  deed,  he  was  the  legal  proprietor 
of  a  lot  of  ground  in  the  state  of  Maryland,  as 
assignee  of  a  term  of  09  years,  renewable  for 
ever,  and  was  also  possessed  of  personal  proper- 
ty, and  had  debts  due  to  him;  that  Garts  and 
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Wood,  and  the  other  persons  in  the  deed  par- 
241*]  ticularly  named,  were  creditors  *of 
Robb;  and  that  there  were  other  creditors  be- 
Hides  those  particularly  preferred  in  the  deed. 
That  a  commission  of  bankruptcy  issued  against 
Robb  on  the  12th  July,  1800,  founded  on  the 
execution  and  acknowledgment  of  the  said 
deed,  under  which  Robb  was  declared  a  bank- 
rupt, and  his  effects  were  assigned  to  the  plaint- 
iffs, Owings  and  Smith,  by  a  deed  of  assign- 
ment on  the  first  of  May,  1801.  And  that  the 
action  is  brought  to  recover  all  moneys  received 
by  W^ood,  in  virtue  of  the  said  deed  to  Garts 
and  Wood.  If  on  the  above  state  of  facts  the 
plaintiffs  were  entitled  to  recover,  then  judg- 
ment was  to  be  entered  for  the  plaintiffs  for 
3.000  dollars;  but  if,  &c.  then  judgment  of  Twn 
pro9. 

By -the  bankrupt  act  of  the  United  States,  «. 
1.  it' is  enacted,  that  "from  and  after  the  1st 
day  of  June  next,"  (June  1,  1800,)  "if  any 
merchant,"  &c.  "  with  intent  unlawfully  to  de- 
lay or  defraud  his  creditors,  shall  make,  or 
cause  to  be  made,  any  fraudulent*  conveyance 
of  his  lands  or  chattels,"  "  he  shall  be  deemed 
and  adjudged  a  bankrupt." 

TSrto  questions  were  made  by  the  counsel  in 
the  court  below,  viz. : 

1st.  Whether  this  deed  can  l>e  considereti  as 
made  at  the  time  of  its  acknowledgment  on  the 
14tli  June,  1800,  so  as  to  constitute  it  an  act 
of  bankruptcy,  under  the  bankrupt  law  of  the 
United  States,  which  came  into  operation  on 
the  2d  Jime.  1800,  or  whether  the  acknowl- 
edgment shall  relate  back  to  the  30th  May, 
1800.  the  day  on  which  the  deed  was  signed, 
seal^  and  dfelivered,  so  that  the  deed  shall  be 
considered  as  made  on  that  day. 

2d.  Whether,  if  made  after  the  1st  of  June, 
1800.  it  can  be  considered  as  such  a  fraudulent 
conveyance  as  is  contemplated  by  the  Ist  sect, 
of  the  bankrupt  law. 
Martin,  for  the  plaintiff  in  error, 
Now  waived  the  second  i)oint,  and  relied  en- 
tirelv  on  the  first. 

T^  involves  three  questions: 
242*1  •Ist.  Whether  the  deed,  signed,  sealed 
and  delivered  on  the  30th  of  May,  and  acknowl- 
edged on  the  14th  of  June,  is  an  act  of  bank- 
ruptcy under  the  law  which  came  into  opera- 
tion on  the  2d  of  June. 

2d.  Whether  the  signing,  sealing  and  deliv- 
ery diall  be  considered  as  going  forward  to  the 
time  of  acknowledgment;  or, 

3d.  Whether  the  acknowledgment  shall  refer 
liack  to  the  time  of  the  signing,  sealing  and 
deliver}'. 

The  debtor,  independent  of  the  bankrupt  act, 
may  prefer  one  creditor  to  another.  No  cred- 
itor can  prevent  him,  unless  by  taking  out  a  com- 
miftiion  of  bankrupt<:y.  This  principle  is  ac- 
knowledged by  all  the  state  governments,  and 
by  the  laws  of  England,  in  cases  not  within  the 
bankrupt  law. 

In  the  case  of  Uooper  v.  Smithy  1  Bl,  Rep. 
^J,  one  Hooper  being  bona  fide  indebted  to 
his  mother  in  the  sum  of  800^.  at  8  o'clock  in 
the  morning  assigned  and  delivered  to  his 
mother,  half  his  stock  in  trade,  which  was 
taJcen  away  immediately  to  his  mother's  lodg- 
insB.  On  the  evening  of  the  same  day  he  com- 
nmtd  an  act  of  baxikruptcy.  His  assignees, 
by  fltfatagem,  got  possession  of  the  goods  and 

Oranchl. 


sold  them.  The  mother  brought  trover  against 
the  assignees,  and  recovered.  Lord  Mansfield, 
in  that  case,  said,  that  "a preference  to  one  cred- 
itor, especially  by  assigning  only  part  of  his 
goods,  and  to"  pay  only  part  of  the  debt,  has 
been  frequently  field  to  be  good ;  particularly 
in  the  case  of  (Jock  p.  OoodfeUmc,  (the  case  of  a 
parent  and  child,)  Small  v.  (htdley  and  othern.'* 
*'  Suppose  he  had  sold  the  goods  in  question 
to  John  or  Thomas,  and,  with  that  ready  money, 
had  paid  his  mother  part  of  her  debt ;  would 
that  sale  or  payment  have  lieen  void?" 

The  courts  of  Virginia,  Maryland  and  Penn- 
sylvania have  alwavs  recognized  the  same  prin- 
ciples. If  the  bankrupt  law  had  never  passed, 
this  deed  would  have  Ixjen  protected  in  court* 
of  law  and  equity. 

Is  this  a  frauaulent  conveyana*  under  the 
bankrupt  law  ? 

*The  acknowledgment  is  necessary  [*243 
for  some  purposes,  but  not  to  constitute  it  a 
deed. 

A  deed  is  defined  to  be  a  writing  on  parch- 
ment or  papc»r,  sealed  and  delivered.  Suppose  a 
mortgage  of  lands,  containing  a  covenant  to 
pay  money,  be  not  acknowledged,  it  would  not 
at  law  convey  a  legal  title  to  the  land,  but  it 
would  bo  good  as  a  covenant  to  pay  the  money; 
and  would  Ix?  good  to  pass  an  equitable  title  to 
the  land  J  Suppose  it  contained  a  conveyance 
of  land  and  chattels;  it  would  be  good  as  to  the 
chattels. 

This  shows  that  acknowledgment  is  not  a 
necessary  part  of  the  deed ;  but  only  that  a 
deed,  not  acknowledged,  will  not  pass  a  legal 
estate  in  lands,  as  to  creditors. 

But  the  act  of  Maryland,  November  session, 
1768,  e.  14,  8.  2.  says?  "  that  no  estate  of  inher- 
itance, &c.  shall  pass  or  take  effect,  except  the 
deed  or  conveyance  by  which  the  same  shall  l)e 
intended  to  pass  or  take  effect,  shall  l)e  acknowl- 
edged before  the  provincial  court,  &c.  and  be 
also  enrolled  in  the  records  of  the  same  county, " 
&c.  It  must  therefore  be  a  deed  before  the 
a(!knowledgment.  And  by  the  fifth  section  of 
the  same  act  it  is  declared  that  every  such  deed 
shall  have  relation,  as  to  the  piissing  and  con- 
veying the  premises,  from  the  day  of  the  date 
thereof;  thereby  evidently  contemplating  it  to 
be  a  deed  from  its  date.  This  section  was  in- 
serted because,  by  the  former  act  of  1715,  the 
deed  took  effect  only  from  the  time  of  its  ac- 
knowledgment. But  the  law  is  the  same  inde- 
pendent of  the  pkxsitive  declaration  of  this  act. 
/  B<y.  Ahr.  )il7.  Bargain  and  Sale.,  and  S  Imt. 
674,  ^'75,  where  Lord  Coke,  in  his  exposition 
upon  the  statute  of  27  lien.  VIII.  c.  16,  of  en- 
rollments, sa^s,  "And  when  the  deed  is  enrolled 
within  six  months,  then  it  passeth  from  the 
livery  of  the  deed.  And,  albeit,  after  the  deliv- 
ery and  acknowledgment,  either  the  bargainor 
or  bargainee  die  l^fore  enrollement,  yet  the 
land  passeth  by  this  act."  "And  by  the  wonls 
of  this  statute,  when  the  d()ed  is  enrolled,  it 
passeth  ab  initio.'*  And  he  cites  the  case  of 
Mattery  v.  JenningH,  determined  in  the  com- 
mon pleas,  4:3  Eliz.  which  was  this:  "One 
Sewster  was  seized  of  certain  lands  in  fee, 
and  acknowledged  a  recognizance  *to  [*244 
Turner,  whose  executrix  brought  a  mref acton 
upon  the  recognizance,  bearing  date  the  9th 
November,  41  ^^*^-  against  Sewster,  and  al- 
leged   him    to    b<*    seized  of  those   lands  m 
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dominico  stto  ut  defeodo^  the  day  of  the  ttcirt 
facias  brought ;  and  the  truth  of  the  case  being 
disclosed  by  long  pleading,  was  this:  Sewster, 
7th  November,  before  the  recognizance  ac- 
knowledged, by  deed  indented  for  money, 
had  bargained  and  sold  the  said  land  to  an- 
other, and  the  deed  was  enrolled  the  20th  No- 
vember following.  The  question  was,  whether 
Sewster  was,  upon  the  whole  matter,  seized  in 
fee  the  9th  of  November,  the  deed  being  not 
enrolled  until  the  20th  of  the  same  November. 
And  it  was  adjudged,  una  wee,  that  Sewster 
was  not  seized  in  fee  of  the  land  on  the  9th  day 
of  November.  For  that  when  the  deed  was 
enrolled,  the  bargainee  was,  in  judgment  of 
law,  seized  of  that  land,  from  the  deliverj-  of 
the  deed.  And  it  was  resolved,  that  neither 
the  death  of  the  bargainor  nor  of  the  bargainee, 
before  enrollment,  shall  hinder  the  passing  of 
the  estate.  And  that  a  release  of  a  stranger  to 
the  bargainee,  before  enrollment,  is  good.  So 
that  it  holds  not  by  relation,  between  the  parties, 
by  fiction  of  law ;  but  in  point  of  estate,  as  well 
to  them  as  to  strangers  also.  And  that  a  re- 
covery suffered  against  the  bargainee,  before 
enrollment,  ^the  deed  indented  being,  after- 
wards, withm  the  six  months,  enrolled,)  is 
good,  for  that  the  bargainee  was  tenant  of  the 
freehold,  in  judgment  of  law,  at  the  time  of 
the  recovery.  And  iion  refert  when  the  deed 
indented  is  acknowldeged,  so  it  be  enrolled 
within  the  six  months.  And  all  this  was  after- 
wards affirmed  for  good  law  by  the  court  of 
common  pleas,  2Wn.  3  Joe.  upon  a  special 
verdict  given  in  an  (jecHone  firmer  between  LeU- 
ingham  and  AUop;  and  further  it  was  there  re- 
solved, that  if  the  bargainee  of  land,  after  the  bar- 
gain and  sale,  and  before  the  enrollment,  doth 
bargain  and  sell  the  same,  by  deed  indented  and 
enrolled,  to  another;  and  after  the  first  deed  is 
enrolled,  within  the  six  months,  the  bargain  and 
sale,  by  the  bargainee,  is  good." 

In  18  Viner,  £89.  tit.  ReUition,  it  is  said, 
"when  two  times,  or  two  acts,  are  requisite  to 
246*]  the  perfection  of  an  *act,  it  shall  be 
said,  upon  their  consummation,  to  receive  its 
perfection  from  the  firet." 

If  A.  makes  a  deed  to  B.  on  the  80th  of  May; 
and  another  for  the  same  land  to  C.  on  the  1st 
of  June,  and  acknowledges  it  the  same  day; 
afterwards,  on  the  14th  of  June,  he  acknowl- 
edges the  deed  to  B.  this  overreaches  the  deed 
to  C.  and  the  acknowledgment  of  the  deed 
to  6.  is  not  a  fraudulent  act. 

Suppose  A.  makes  a  bona  fide  deed  to  B.  for 
valuable  consideration,  on  the  30th  of  May. 
On  the  first  of  June  A.  commits  an  act  of 
treason.  On  the  14th  of  June  he  acknowledges 
the  deed  to  B.  The  land  is  not  forfeited  oy 
the  treason  of  A. 

If  an  indictment  had  been  found  for  forging 
this  deed,  and  to  support  the  indictment,  evi- 
dence had  been  given  of  the  forgery  of  the  ac- 
knowledgment only,  would  that  have  supported 
the  indictment? 

If  a  declaration  upon  this  deed,  stating  it  to 
have  been  made  on  the  14th  of  June,  had  been 
drawn,  would  it  have  been  supported  by  pro- 
ducing in  evidence  this  deed  signed,  sealed  and 
delivered  on  the  30th  of  May? 

This  deed  intends  to  convey  choses  in  action 
and  personal  effects  as  well  as  lands.  As 
to  the  former,  the  deed   is  good  without  ac- 
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knowledgment;  for  as  to.  the  choses  in  action, 
the  deed  without  acknowledgment  is  an  equita- 
ble  assignment,  and  if  acknowledged  it  would 
have  amounted  to  nothing  more. 

But  if  the  assignees,  are  entitled,  they  must 
take  the  bankrupt's  estate  subject  to  all  the 
equity  of  others.  2  Vesey,  sen.  585,  633.  Cooke*» 
Bankrupt  Law,  203.  Taylor  v.  Wheeler,  2  Vem. 
664. 

Courts  of  law  will  protect  equitable  rights: 
as  in  the  case  of  Winch  and  ieeL&y,  1  Term 
Bep.  619,  where  the  plaintiff  having  assigned 
his  right  of  action  toSearle,  and  havmg  become 
bankrupt,  was  still  held  able  to  support  the  ac- 
tion for  the  benefit  of  Searle,  notwithstanding 
the  assignment  of  his  effects  under  the  bankrupt 
laws. 

*And  by  the  authority  of  ex  parte  [240 
Byas,  1  Atk.  1^4,  if  the  assignees  had  received 
the  money  due  to  Robb,  the  bankrupt,  they 
would  have  been  obliged  to  pay  it  over  to  Wood, 
the  plaintiff  in  error,  instead  of  receiving  it 
from  him. 

The  deed  is  not  fraudulent  in  se;  and  would 
not  now  be  questioned  if  the  bankmpt  law  had 
not  been  passed.  Although  it  is  a  deed  of  all 
his  effects,  yet  it  is  not  an  absolute  deed,  nor 
was  it  made  on  any  secret  trust,  or  for  his  own 
benefit.  The  only  thing  which  can  be  alleged 
a^nst  it  is,  that  it  gives  a  priority  to  some  of 
his  creditors,  and  this  he  had  a  clear  right  to  do 
both  in  law  and  equity.  It  was  not  niade  in  se- 
cret; it  holds  up  no  false  colours;  it  enables 
him  to  receive  no  false  credit.  He  might  have 
sold  the  property  for  ready  money,  and  paid 
any  one  of  his  creditors  in  full.  But  making  a 
deed  of  trust,  he  has  prevented  a  sacrifice  of 
his  property,  whereby  it  is  competent  to  satisfy 
a  ^eater  number  of  his  creditors,  and  he  is  hini- 
self  rendered  more  able  to  pay  the  residue  of  his 
debts  by  his  future  industry. 

The  committing  an  act  of  bankruptcy  is,  in 
law,  considered  as  criminal.  The  bankrupt 
law  is,  therefore,  in  tliis  respect,  to  be  construed 
strictly.  It  ought  not  to  be  extended  beyond 
the  letter  of  the  law.  Cooke- »  B.  L.  67.  Cowp. 
409,  4^7, 428.  5  Term  Bep.  575.  7  Term  Bep. 
509.     Fowler  v.  Padget. 

But  however  fraudulent  the  deed  might  have 
been,  yet  it  was  no  act  of  bankruptcy,  under 
the  act  of  congress;  because  not  executed  after 
the  1st  of  June ;  unless  the  acknowledgment  can 
be  considered  as  the  making  of  the  deed.  And 
if  it  was  not  an  act  of  bankruptcy,  the  title  of 
the  defendants  in  error  fails. 

Harper,  contra. 

The  act  of  bankruptcy  charged,  is  the  mak- 
ing a  fraudulent  de^  after  the  1st  of  June, 
1800.  The  counsel  for  the  plaintiff  in  error 
having  abandoned  the  second  point  which  was 
made,  and  strongly  contended  for,  in  the  court 
below,  the  only  question  now  to  be  considered 
is,  whether  the  deed  was  made  before  or  after 
the  1st  of  June. 

*A  deed  at  common  law  is  an  instru-  r*2^7 
ment  in  writing,  signed,  sealed  and  delivered. 
If  it  be  signed  and  sealed,  but  not  delivered,  it 
is  no  deed;  and  the  reason  is,  that  until  the  last 
act  of  volition  is  performed,  there  is  still  a  pow- 
er of  recalling  it. 

The  cases  &om  the  English  books  respecting 
the  statute  of  enrollments  are  not  applicable  to 
the  law  of  Maryland  respecting  acknowledg- 
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mciit.  The  English  laws  only  protect  credit- 
ors and  purch^rs  without  notice.  But  the 
law  of  Maryland  is  intended  to  protect  the  ma- 
ker of  the  deed  himself,  to  prevent  forgeries 
■and  fraud,  and  to  give  a  further  solemnity,  that 
the  grantor  may  have  more  time  to  reflect,  and 
to  secure  himself  from  being  suddenly  en- 
trapped. The  law  therefore  superadds  to  sign- 
ing, sealing  and  delivery,  a  further  act  of  voli- 
Uon. 

It  is  said  that  a  court  of  equity  will  set  up 
such  a  deed;  true,  it  would,  in  certain  cases; 
but  not  because  it  is  a  paper  signed  and  sealed ; 
hut  because  it  is  a  contract  for  a  valuable  con- 
sitleration.  But  this  deed  would  never  have 
been  supported  in  a  court  of  equity,  if  it  had 
not  been  completely  valid  at  law.  Suppose 
Robb  had  refuse  to  acknowledge  it;  and  appli- 
c-ation  had  been  made  to  chancery  to  carry  the 
deed  into  effect;  it  would  have  been  refused. 

Can  a  deed  be  said  to  be  made  when  it  is  not 
complete?  It  was  not  complete  on  the  30th  of 
>Iay ;  something  was  still  to  be  done,  of  which 
it  would  have  been  necessary  to  apply  to  a 
court  of  chancery  to  compel  the  performance. 

If  acknowledgment  is  necessary  by  statute 
law,  it  is  the  same  as  if  necessary  by  common 
law.  The  one  is  as  binding  as  the  other. 
They  are  both  derived  from  the  same  source, 
l)ut  evidenced  in  different  modes.  Signing, 
<>ealing  and  delivery  only  are  necessary  hj  the 
common  law,  but  acknowledgment  also  is  ne- 
cpssaiy  by  the  statute. 

The  deed  of  land  was  an  act  of  bankruptcy, 
and  prevented  the  operation  of  the  deed  as  a 
deed  of  personal  estate.  The  deed  for  the  land 
and  for  the  chattels  was  executed  eodem  in- 

248*]  *Cha8E,  J.  The  effect  of  an  acknowl- 
edgment is  to  prevent  the  grantor  from  pleading 
none^  factum. 

Harper.  By  the  law  of  England  acknowl- 
edgment is  not  necessary.  By  the  law  of  Mary- 
land it  is  a  necessary  part  of  the  conveyance, 
and  can  no  more  be  dispensed  with  than  the 
signing,  sealing  and  delivery.  Having  signed 
and  sealed,  the  grantor  may  refuse  to  deliver; 
so,  having  signed,  sealed  and  delivered,  he 
may  refuse  to  acknowledge,  and  in  either  case 
it  is  no  deed.  The  deed,  therefore,  was  not 
made  till  the  14th  of  June. 

Martin,  in  reply. 

Acknowledgment  Is  absolutely  necessary  in 
England,  before  enrollment.  Vifier,  tit.  EriroU- 
fne/Up.  443.  *'  No  deed,  »fec.  can  be  enrolled, 
jnless  duly  and  lawfully  acknowledged,  cites 
Ci>.  Litt.  S25.  b."  The  acknowledgment  is  the 
warrant  for  the  enrollment.  An  acknowledg- 
ment in  Maryland  has  no  greater  effect  than  m 
Ensland. 

There  was  an  enrollment  at  common  law,  for 
^fe  custody,  it  makes  an  estoppel,  and  the  par- 
ty cannot  plead  non  est  factum.  Per  Holt,  Ch. 
J.  Cotnb.  24^.  Smart  v.  WiUiams,  cited  in 
Viiur,  tit.  Enrollment,  p.  444.  And  in  p.  445, 
it  is  said,  "  Enrollment  of  a  deed  is  to  no  other 
purpose  but  that  the  party  shall  not  deny  it 
afterwards,"  and  cites  Br.  Faits  Enrol,  pi.  4- 
And  in  8av.  91,  Holland «?.  Downes,  cited  in 
Viner,  tU.  Enrollment,  p.  446,  447.  It  is  said, 
"the  sealing  and  delivery  is  the  force  of  such 
deeds,  as  cfeeds  of  bargain  and  sale,  &c.  and 
not  the  enrollment."    And  again,  in  the  same 
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case,  "  Bonds,  indentures  and  deeds  take  their 
force  by  the  delivery ;  so  there  is  a  perfect  act 
before  the  conusance  is  taken,  and  before  any 
enrollment.  The  enrollment  could  not- be  made 
upon  proof  by  witnesses.  The  acknowledgment 
was  the  only  authority. 

Harper.  *The  enrollment  is  the  act  of  the 
grantee.  The  acknowledgment  is  the  last  act 
of  voUtion  of  the  grantor.  It  is  wholly  volun- 
tary; he  may  refuse;  and  if  he  does,  the  deed 
has  no  effect.  In  England,  the  acknowledg- 
ment is  *a  regulation  of  the  courts,  not  [*24:9 
a  provision  of  the  statute  of  enrollments.  That 
statute  is  different  from  the  act  of  Maryland ; 
the  latter  expressly  requires  the  acknowledg- 
ment, and  no  estate  passes  at  law  without  it. 
It  therefore  becomes  as  much  a  requisite  of  a 
deed  as  sealing  or  delivery.  It  is  not  only  an 
absolute  requisite  that  the  deed  should  be  ac- 
knowledgea,  but  the  courts  of  Maryland  have 
been  very  strict  in  requiring  it  to  be  done  pre- 
cisely in  the  mode  prescribed.  In  the  case  of 
Hall  V,  Gittinga,  decided  in  the  court  of  appeals 
in  Maryland,  the  case  was,  that  the  grantor  re- 
sided in  Anne  Arundel  county,  but  the  deed 
described  him  as  a  resident  of  Baltimore  coun- 
ty, where  the  lands  were  situated.  The  ac- 
knowledgment was  made  in  Prince  George's 
county.  This  acknowledgment  was  decided  by 
the  court  of  appeals  not  to  be  good,  and  the 
cause  was  lost  upon  that  ground,  although  the 
deed  was  twenty -live  years  old,  and  possession 
had  been  quietly  enjoyed  under  it.  The  error 
was  discovered  by  the  court  themselves,  and 
had  not  been  suggested  by  the  counsel  at  the 
trial. 

It  has  also  been  decided  that  the  acknowledg- 
ment of  a  feme  covert  must  be  precisely  in  the 
form  prescribed  by  the  act. 

This  shows  the  great  importance  of  acknowl- 
edgments in  Maryland. 

Martin,  m  reply. 

The  acknowledgment  in  England  is  not  a 
regulation  of  the  courts  only,  but  is  a  principle 
of  the  common  law  relative  to  enrollment, 
w^hich  existed  before  the  statute  of  enrollments. 
It  was  known,  at  the  time  of  enacting  that 
statute,  that  by  the  common  law,  an  acknowl- 
edgment was  a  prerequisite  to  enrollment.  It 
was  not  necessary,  therefore,  that  it  should  be 
expressly  prescribed  by  statute.  Acknowledg- 
ment and  enrollment  was  a  proceeding  well 
known  and  understood,  and  was  not  originated 
by  the  statute  of  27  Hen.  VIII,  The  statute 
only  applies  the  process  to  new  cases,  or  makes 
it  necessary  where  before  it  was  only  voluntary. 

As  to  the  case  of  a  feme  covert,  she  could  not, 
by  the  *common  law,  convey  her  land,  [*250 
except  by  fine  and  recovery.  But  the  law  of 
Maryland  authorized  her  to  do  it  in  a  certain 
mode.  That  mode  must,  therefore,  be  strictly 
pursued. 

March  1st.  The  Chief  Justice  delivered  the 
opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  the  fourth  circuit  sitting  at  Bal- 
timore, in  the  following  case. 

On  the  30th  of  3Iay,  1800.  William  Robb, 
who  was  then  a  merchant,  carrying  on  trade 
and  merchandise,  in  the  state  of  Maryland, 
signed,  sealed  and  delivered  to  Gabriel  Wood, 
an  instrument  of  writing,  purporting  to  convey 
to  the  said  Gabriel  his  real  ana  personal  estate, 
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in  trust,  to  secure  him  from  certain  notes  and 
acceptances  made  by  him.  on  account  of  the 
said  Robb,  and  afterwards,  in  trust  for  other 
creditors  in  the  deed  mentioned.  This  deed 
was  acknowledged  on  the  14tli  of  June;  and 
was  then  enrolled  according  to  the  laws  of 
Maryland. 

On  the  12th  of  July,  1800,  a  commission  of 
bankruptcy  was  sued  out,  founded  on  the  exe- 
cution of  the  deed  above  mentioned,  and  the 
said  William  Robb  being  declared  a  bankrupt, 
his  effects  were  assign^  to  William  O wings 
and  Job  Smith,  who  brought  this  suit  against 
€labriel  Wood,  to  recover  the  money  received 
by  him  under  the  deed  aforementioned. 

Judgment  was  confessed  by  the  defendant 
below,  subject  to  the  opinion  of  the  court  on  a 
case  stated,  of  which  the  foregoing  were  the 
material  facts. 

The  court  gave  judgment  in  favor  of  the 
assignees,  to  which  judgment  a  writ  of  error 
was  sued  out  by  the  present  plaintiff. 

The  only  question  made  by  the  counsel  was, 
whether  the  deed  stated  in  the  case  was  an  act 
of  bankruptcy. 

On  the  4th  of  April,  1800,  congress  passed 
an  act  to  establish  a  uniform  system  of  bank- 
25 1*]  ruptcy  throughout  *the  United  States, 
which  declares,  among  other  things,  that  any 
merchant  who  shall,  after  the  first  day  of  June 
next  succeeding  the  passage  of  the  act,  with 
intent  unlawfully  to  delay  or  defraud  his  cred- 
itors, make,  or  cause  to  be  made,  any  fraudulent 
conveyance  of  his  lands  or  chattels,  shall  be 
deemed  and  adjudged  a  bankrupt. 

It  was  admitted,  in  the  argument,  that  this 
deed,  if  executed  after  the  1st  day  of  Jime, 
would  have  been  an  act  of  bankruptcy,  but 
that  being  sealed  and  delivered  on  the  SOth  of 
May,  it  was  not  within  the  act,  which  only  com- 

Jrehends  conveyances  made  after  the  Ist  of 
une. 

For  the  defendants  in  error  it  was  contended, 
that,  by  the  laws  of  Maryland,  a  deed  is  not 
complete  until  it  is  acknowledged,  and  there- 
fore this  conveyance  was  made  on  the  14th  of 
June,  when  it  was  acknowledged;  and  not  on 
the  SOth  of  May,  when  it  was  sealed  and  de- 
livered. 

The  Maryland  act  alluded  to  was  passed  in 
1766,  and  declares,  **  that  after  the  first  day  of 
May  next,  no  estate  of  inheritance  or  freehold, 
or  any  declaration  or  limitation  of  use,  or  any 
estate  for  above  seven  years,  shall  pass  or  take 
effect,  except  the  deed  or  conveyance,  by  which 
the  same  shall  be  intended  to  pass  or  take  ef- 
fect, shall  be  acknowledged  in  the  provincial 
court,  or  before  one  of  the  justices  thereof,  in 
the  county  court,  or  before  two  justices  of  the 
same  coimty  where  the  lands,  tenements,  or 
hereditaments,  conveyed  by  such  deed  or  con- 
veyance do  lie,  and  be  also  enrolled,  &c.  within 
six  months  after  the  date  of  such  deed  or  con- 
veyance." 

The  5th  section  gives  the  conveyance,  so  ac- 
knowledged and  enrolled,  relation  to  the  date 
thereof. 

It  is  a  well  established  doctrine  of  the  com- 
mon law,  that  a  deed  becomes  complete  when 
sealed  and  delivered.  It  then  becomes  the  act 
of  the  person  who  has  executed  it,  and  what- 
ever its  operation  may  be,  it  is  his  deed.  The 
very  act  of  livery,  which  puts  the  paper  into 
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the  possesion  of  the  party  for  whose  benefit  it 
is  made,  seems  to  require  the  construction  that 
it  has  become  a  deed. 

*The  question  now  made  to  the  court  [*252 
is,  whether  the  act  of  the  legislature  or  Mar>'- 
land  has  annexed  other  requisites  to  an  inKtrii- 
ment  of  writing  conveying  lands,  without  thi* 
performance  of  which  not  only  the  passing  of 
the  estate,  intended  to  be  conveyed,  is  arresteii, 
but  the  instrument  itself  is  prevented  from  be- 
coming the  deed  of  the  person  who  has  exe- 
cuted It. 

Upon  the  most  mature  consideration  of  the 
subject,  the  opinion  of  the  Court  is,  that  the 
words,  used  in  the  act  of  Maryland,  which 
have  been  recited,  consider  the  instrument  ai?  a 
deed,  although  inoperative  till  acknowledged 
and  enrolled. 

The  words  do  not  apply  to  the  instrument^ 
but  to  the  estate  that  instrument  is  intended  to 
convey. 

Since,  then,  the  bankrupt  law  of  the  United 
States  does  not  affect  deeds  made  prior  to  the 
Ist  of  June,  1800,  and  this  deed  was  made  on 
the  80th  of  May.  1800,  the  Court  is  of  opinion, 
that  the  rights  vested  by  the  deed  (whatever 
they  may  be)  are  not  divested  in  favor  of  the 
assignees  of  the  bankrupt,  and,  therefore,  that 
they  ought  not  to  have  recovered  in  this  case. 

Judgment  ret>ersed,  and  Judgment  of  rum  pnm 
to  be  entered. 

Clted—U  How.  266. 


UNITED  STATES  f>.  SIMMS. 

The  acts  of  oongress  of  27th  Feb.  and  ZA  of 
March,  1801,  concemingr  the  District  of  Oolumbla, 
have  not  changed  the  laws  of  Maryland  and  Vir- 
ginia, adopted  by  convreas  as  the  iaws  of  that  DiB> 
trict,  any  further  than  the  change  of  Jurisdiction 
rendered  a  change  of  laws  necessary. 

Fines,  forfeitures,  and  penaities  arisinir  from  a 
breach  of  those  laws  are  to  be  sued  for  and  reoiiv- 
ered  in  the  same  manner  as  before  the  change  of 
Jurisdiction,  mviali*  mUtandU. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Alexandria,  to  re- 
verse a  judgment  rendered  by  that  court  for 
the  defendant,  on  an  indictment  for  sufferings 
a  faro  bank  to  be  played  in  his  house,  contrary 
to  an  act  of  assembly  of  Virgmia.* 

The  indictment  sets  fortli  that  Simms,  "on 
the  1st  of  April,  1801,  with  force  and  arms,  at 
tlie  county  of  Alexandria,  did  suffer  the  ^me 
called  the  faro  bank  to  *be  played,  by  [*253 
divers  persons,  in  a  house  of  which  he,  the  said 
Jesse  Simms,  then  and  there,  at  the  time  of  the 
said  play,  had  the  possession  and  use,  contrary 
to  the  form  of  the  statute  in  that  case  lately 
made  and  provided,  and  against  the  peace  anci 
government  of  the  United  States." 

The  record  which  came  up  contains  a  bill  of 
exceptions,  taken  by  the  attorney  for  the  Unit- 
ed States,  to  the  opinion  of  the  court;  which 
opinion  was,  '*that  the  proceeding  by  indict- 
ment to  recover  the  penalty  imposed  by  law  for 
the  offence  stated  in  the  indictment  in  this  casc^ 
tiled,  was  improper,  illegal,  and  could  not  be 
sustained." 

1.— Tn  the  case  of  the  United  States  v.  More, 
(vide  pi>8t,  V.  3.  p.  150,)  it  was  decided  that  no  writ  of 
error  will  Lie  in  a  criminal  case. 
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The  act  of  assembly  of  Vir^nia,  January 
19,  1798,  p.  4*  c.  S,  ^  3,  upon  which  the  indict- 
ment was  founded,  is  in  these  words:  **  Any 
person  whatsoever  who  shall  suffer  the  game 
of  billiards,  or  any  of  the  games  placed  at  the 
tables  commonlv  called  the  A.B.C.,E.O.  or  faro 
bank,  or  any  other  gaming  table,  or  bank  of  the 
same  or  the  like  kind,  unaer  any  denomination 
whatever,  to  be  played  in  his  or  her  house,  or  in 
a  house  of  which  he  or  she  hath  at  the  time  the 
use  or  possession,  shall,  for  every  such  offence, 
forfeit  and  pay  the  sum  of  one  hundred  and 
fifty  dollars,  to  be  recovered  in  any  court  of 
record,  by  any  person  who  will  sue  for  the 
same." 

'*§  8.  The  presiding  justice,  as  well  in  the 
district  as  in  all  the  inferior  courts  of  law  in 
this  commonwealth,  shall  constantly  give  this 
act  in  charge  to  the  grand  juries  of  their  courts, 
JEU  the  times  when  such  grand  juries  shall  be 
sworn." 

Maaon,  attorney  for  the  United  States. 

The  only  question  is,  whether  an  indictment 
was  the  proper  process. 

This  depends  upon  the  act  of  assembly  of 
Virginia  of  the  19th  January,  1798,  and  the 
acts  of  congress  respecting  the  District  of  Co- 
lumbia. 

By  the  act  of  congress,  27th  February,  1801,. 
p.  5,  p.  S68^  e.  86,  |  i,  it  is  enacted  that  the  laws 
254*J  of  Virginia  shall  *be  and  continue  in 
force  in  that  part  of  the  district  which  was 
ceded  by  Virginia.  And  by  the  act  of  congress 
of  dd  March,  1801,  p.  £87,  §  ;?,  supplementary 
to  the  act  of  27th  February,  it  is  enacted,  "that 
all  indictments  shall  run  in  the  name  of  the 
United  States,  and  conclude  against  the  peace 
and  government  thereof;  and  all  fines,  penal- 
ties and  forfeitures  accruing  under  the  laws  of 
the  states  of  Maryland  and  Virginia,  which  by 
adoption  have  become  the  laws  of  this  district, 
shall  be  recovered  with  costs,  by  indictment  or 
information  in  the  name  of  the  United  States, 
or  by  action  of  debt  in  the  name  of  the  United 
States  and  of  the  informer;  one  half  of  which 
fine  shall  accrue  to  the  United  States,  and  the 
other  half  to  the  informer;  and  the  said  fine, 
shall  be  collected  by,  or  paid  to  the  maFshal 
and  one-half  thereof  shall  be  by  him  paid  over 
to  tbe  board  of  commissioners  hereinafter  estab- 
lished, and  the  other  half  to  the  informer." 

By  the  act  of  Virginia  the  penalty  is  to  be 
recovered  by  any  person  who  will  sue  for  the 
Kune.  If  the  question  had  depended  upon  this 
act  alone,  it  would  not  have  been  brought  be- 
fore this  court.  But  the  act  of  congress  has 
changed  the  mode  of  recovery,  and  made  an 
indictment  necessary. 

C.  Lee,  for  the  defendant. 

"When  a  statute  appoints  a  penalty  for  the 
doing  of  a  thing  which  was  no  offence  before, 
and  appoints  how  it  shall  be  recovered,  it  shall 
be  punished  by  that  means,  and  not  by  indict- 
ment" Gro.  Jac.  64S,  Ccuttle's  Case,  and  £  Bur- 
row, 80S,  Bex  V.  Boldnsan. 

The  statute  of  Virginia  contains  in  itself  the 
mode  of  prosecution ;  and  it  bcingsuch  (to  wit,  an 
action  of  debt  by  an  informer)  as  could  not  be  af- 
fected by  the  transfer  of  jurisdiction,  and  the  stat- 
ute being  adopted  by  congress  in  toto,  there  is  no 
noceadty  of  resorting  to  another  mode.  The  sup- 
plementaiy  act  of  congress  of  the  dd  of  March, 
1801,  waa  intended  to  operate  upon  those  cases 
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under  the  laws  of  Virginia,  where  it  had  been 
necessary  to  use  the  name  of  the  commonwealth 
in  the  recovery  of  fines,  forfeitures  and  penalties, 
and  cannot  be  suppo^d  to  intend  *to  [*255 
take  away  a  private  right,  or  to  alter  the  mode 
of  prosecution,  unless  some  alteration  had  be- 
come necessary,  in  consequence  of  the  change 
of  government.  That  act  must  be  construed, 
retSlendcL  ftingtUa  singulis;  that  is,  where  the 
mode  of  prosecution  under  the  the  state  laws 
was  by  indictment,  or  information  in  the  name 
of  the  commonwealth,  it  should,  in  future,  be 
by  indictment  or  information  in  the  name  of 
the  United  States;  and  where,  by  the  state 
laws,  the  mode  of  prosecution  was  an  action 
(fui  tarn,  or  an  action  of  debt  in  the  name  of  the 
informer,  it  should,  in  future,  be  an  action  qui 
tarn  in  the  name  of  the  United  States,  and  of 
the  informer,  or  an  action  of  debt  In  the  iliame 
of  the  informer  alone. 

Mason,  in  reply. 

The  legislature  of  Virginia  certainly  had  the 
right  and  power  to  alter  the  mode  of  recovering 
the  penalty,  if  they  thought  proper;  so  had 
congress  as  soon  as  the  jurisaiction  devolved 
upon  them.  The  words  of  the  act  of  congress 
are  sufiiciently  broad  to  take  in  this  case.  The 
act  says,  all  fines,  penalties  and  forfeitures  shall 
be  recovered  by  indictment,  or  information  in 
the  name  of  the  United  States,  or  by  action  of 
debt  in  the  name  of  the  United  States  and  of 
the  informer,  that  is,  where  the  penalty  is  to  be 
recovered  without  the  intervention  of  an  in- 
former, there  it  shall  be  by  indictment  or  infor- 
mation in  the  name  of  the  United  States;  but 
where  an  informer  appears  and  and  claims  the 
penalty,  there  it  shall  be  a  ^t  tarn  action  of 
debt;  and  half  the  penalty  is  to  go  to  the  United 
States,  and  half  only  to  the  informer.  In  this 
case  there  was  no  informer  who  claimed  the 
penalty.  The  presentment  was  made  by  the 
grand  jury. 

Ck)n^ess  did  not  mean  simply  to  render  sin- 
gula stnguUs.  •  It  was  found  that  the  criminal 
code  of  Virginia  could  not  be  carried  into  effect 
in  this  distnct  for  want  of  a  penitentiary  house. 
Congress,  therefore,  took  up  the  criminal  sys- 
tem and  revised  it.  They  have  pointed  out 
both  the  mode  of  prosecution  and  the  appropri- 
ation of  the  penalty.  They  have  allowed  an 
informer  to  come  m,  in  all  cases,  and  claim 
half  of  the  penalty;  and  where,  by  the  state 
laws,  the  whole  went  to  the  informer,  they  have 
declared  that  half  shall  go  to  the  United  states. 

♦Feb.  23d.  The  Chief  Justice  deliver-  [*256 
ed  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  the  District  of  (Jolumbia.  sitting 
in  the  county  of  Alexandria,  in  the  following 

By  an  act  of  the  legislature  of  Virginia  a  pen- 
alty of  150  dollars  is  imposed  on  any  person 
who  permits  certain  games,  enumerated  in  the 
act,  to  be  played  in  a  house  of  which  he  is  the 
proprietor.  The  penalty,  by  that  act,  is  given 
to  any  person  who  will  sue  lor  the  same. 

After  the  passage  of  this  act,  congress  as- 
sumed the  government  of  the  district,  and 
declared  the  laws  of  Maryland  to  remain  in 
force  in  that  part  of  the  district  which  had  been 
ceded  by  Maryland;  and  the  laws  of  Virginia 
to  remain  in  force  ^i  that  part  of  the  district 
which  had  been  ceded  by  Virginia. 
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Subsequent  to  the  act  of  assumption  an  act 
passed,  supplementary  to  the  act  entititled  ''An 
act  concemmg  the  District  of  Columbia  ;"  the 
second  section  of  which  is  m  these  words:  (here 
the  Chief  Justice  read  the  whole  section,  and 
the  substance  of  the  indictment.) 

It  is  admitted  that,  under  the  laws  of  Vir- 
ginia, an  Indictment  for  this  penalty  could  not 
be  sustained;  but  it  is  contended  that  the  clause 
in  the  supplemental  act  which  has  been  recited, 
makes  a  new  appropriation  of  the  penalty,  and 
gives  a  new  remedy  for  its  recovery. 

It  is  insisted  that  the  words  "  all  fines,  pen- 
alties and  forfeitures  accruing  under  the  laws 
of  Maryland  and  Virginia,*'  &c.,  necessarily 
include  this  x)enalty,  and  bv  giving  a  recovery 
in  the  name  of  the  United  ^ates  by  indictment, 
appropriate  the  penalty  to  the  public  treasury. 
On  the  part  of  the  defendant  in  error  it  is  con- 
tended, that  the  words  relied  on  do  not  change 
the  law  further  than  to  substitute  in  all  actions 
heretofore  carried  on  in  the  names  of  the  states 
of  Maryland  and  Virginia  respectively,  the 
name  of  the  United  States  instead  of  those 
names;  and  that  the  provisions  of  the  act  apply 
257*1  oiily  to  *fines,  penalties  and  forfeitures 
accruing  to  the  government. 

This  subject  will  perhaps  receive  some  eluci- 
dation from  a  review  of  the  two  acts  of  con- 
gress relative  to  the  District  of  Columbia. 

The  first  section  of  the  first  act  declaring  that 
the  laws  of  the  two  states  respectively  should 
remain  in  force  in  the  parts  of  the  territory 
ceded  by  each,  was,  perhaps,  only  declaratorv 
of  a  principle  which  would  have  been  in  full 
operation  without  such  declaration;  yet  it 
manifests  very  clearly  an  intention  in  congress 
not  to  take  up  the  subject  of  a  review  oi  the 
laws  of  the  dutrict  at  that  time,  but  to  leave 
things  as  they  then  were,  only  adapting  the  ex- 
isting laws  to  the  new  situation  of  the  people. 

Every  remainine;  section  of  the  act  to  the  16th, 
is  employed  on  subjects  where  the  mere  change 
of  government  required  the  intervention  of  the 
general  legislature. 

The  sixteenth  section  continues  still  to  mani- 
fest a  solicitude  for  the  preservation  of  the  ex- 
isting state  of  things,  so  far  as  was  compatible 
with  the  change  of  government,  by  declaring 
that  nothing  contained  in  the  act  should  be  con- 
strued to  aflfect  rights  granted  by,  or  derived 
from,  the  acts  of  incorporation  of  Alexandria 
and  Georgetown,  or  of  anjr  body  politic  or  cor- 
porate within  the  said  district,  except  so  far 
as  relates  to  their  judicial  powers. 

This  act  had  given  to  the  circuit  court,  which  it 
established,  cognizance  of  all  crimes  committed 
in  the  district,  and  of  all  penalties  and  forfeitures 
accruing  under  the  laws  of  the  United  States. 

It  was  soon  perceived  that  the  criminal  juris- 
diction of  the  court  could  not  be  exercised  in 
one  part  of  the  district,  because,  by  the  laws  of 
Virginia,  persons  guilty  of  any  offence,  less 
than  murder  in  the  first  degree,  were  only  pun- 
ishable in  the  penitentiary  house,  erected  in  the 
city  of  Richmond,  which  punishment  the  court 
of  Columbia  could  not  inflict. 
258*]  *It  was  also  perceived  that  some  em- 
barrassments would  arise  respecting  the  style  in 
which  suits,  theretofore  directed  to  be  brought 
in  the  names  of  Maryland  and  Virginia,  should 
thenceforth  be  prosecuted.  The  respective  laws 
authorizing  them,  and  which  were  considered 
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as  having  been  re-enacted  by  congress,  t&tidem 
terbis,  directed  such  suits  to  be  prosecuted  in  tlie 
names  of  Maryland  and  Virginia,  respectively. 
The  continuance  of  this  st^le  in  the  courts  of 
the  United  States  was  glanngly  improper,  and 
it  was  thought  necessary  to  change  it  by  express 
provision.  These  objects  rendered  the  supple- 
mental act  necessary,  which  provides,  that  the 
criminal  law  of  Virginia,  as  it  existed  before  the 
establishment  of  a  penitentiary  system,  should 
continue  in  force,  and  that  all  indictments  shall 
run  in  the  name  of  the  United  States;  and  all 
fines,  penalties  and  forfeitures,  accruing  under 
the  laws  of  the  states  of  Maryland  and  Virginia, 
shall  be  recovered  with  costs,  &c. 

The  residue  of  this  supplemental  act  changes 
nothing,  and  only  supplies  provisions  required 
by  the  revolution  m  government,  and  which  had 
been  omitted  in  the  original  act. 

This  view  of  the  two  acts  would  furnish  strong 
reasons  for  supposing  the  object  of  congress  to 
have  been,  not  to  change,  in  any  respect,  the 
existing  laws  further  than  the  new  situation  of 
the  district  rendered  indispensably  necessary; 
and  that  the  fines,  penalties  and  forfeitures  al- 
luded to  in  the  act,  are  those  only  which  accrued 
by  law,  in  the  whole  or  in  part,  to  government; 
and  for  the  recovery  of  which  the  remedy  was 
by  indictment  or  information,  in  the  name  of  tiie 
state  in  which  the  court  sat,  or  by  a  qui  tarn 
action  in  which  the  name  of  the  state  was  to  be 
used.  It  cannot  be  presumed  that  congress 
could  have  intended  to  use  the  words  in  the  un- 
limited sense  contended  for. 

By  the  laws  of  Virginia,  an  ofilcer  is  liable  to 
a  heavy  fine  for  not  returning  an  execution 
which  came  to  his  hands  to  be  served,  or  for  re- 
taining in  his  hands  money  levied  on  such  exe- 
cution. This  goes  to  the  party  injured,  and  on 
his  motion  the  judgment  lor  the  fine  is  to  be 
rendered.  It  would  be  going  a  great  way  to 
construe  this  act  *of  congress  as  making  [*25Q 
such  a  fine  recoverable  for  the  use  of  the  United 
States;  and  yet,  this  would  be  the  consequence 
of  construing  it  to  extend  to  fines  and  penalties 
accruing  bylaw,  not  to  government,  but  to  in- 
dividual. 

If  a  penalty  recoverable  by  any  individual,  by 
action  of  debt,  was  to  be  considered  as  designed 
to  be  embraced  by  the  second  section  of  the  sup- 
plemental act,  still  an  action  of  debt  in  the  name 
of  the  United  States  and  of  the  informer,  would 
seem  to  be  the  remedy  given  by  the  act. 

The  principal,  reddenda  gingula  anguli$, 
would  be  applicable;  and  it  would  seem  to  the 
court  more  proper  to  suppose  a  qui  tarn  action, 
given  in  this  case,  to  be  the  remedy,  than  an  in- 
dictment. 

The  Court,  therefore,  is  of  opinion,  that  there 
is  no  error  in  the  judgment,  and  that  it  be  af- 
firmed.^ 

Cited— ICranchC.  C.  126;  Id.  117, 184;  4Cranch 
C.  104;  5Pet.«)3;  16Pet.a01;  SCliff.  21;  8DU1. 
118;    1  Woods  277. 

1.— The  defendant's  counsel  prayed  that  the  af- 
firmance might  be  with  coBta.  It  was  suggested  by 
some  of  the  gentlemen  of  the  bar,  that  the  question 
of  giving  costs  against  the  United  Suites  would  be 
fully  axgued  In  the  case  of  the  UnUtd  States  v. 
Hooe,  at  this  term.  The  Court,  therefore,  post- 
poned the  subject  till  that  argument  should  be 
had.  That  cause,  however,  went  off  upon  another 
ground,  without  any  argument  on  the  question  of 
costs.  And  the  Court  did  not  give  any  directions 
respecting  the  costs  In  the  present  case. 

Cranch  1. 


1808 


Fenwick  v.  Sears's  Administrators. 


269 


FENWICK 

«. 

SEARS'S  ADMINISTRATORS. 

An  administrator  having  had  letters  of  adminis- 
tration In  Maryland,  before  the  separation  of  the 
District  of  Columbia  from  the  oriirinai  states,  can- 
not, after  the  separation,  maintain  an  action  in 
that  part  of  the  district  ceded  by  Maryland,  by  vir- 
tue of  those  letters  of  administration ;  but  must 
uke  out  new  letters  within  the  district 

Qwjont,  whether  the  acts  of  a  notary  public,  who 
certifies  himself  to  be  duly  commissioned  and 
pwom,  are  valid,  if  he  be  duly  appointed,  but  not 
actually  sworn  in  due  form  ?  (1) 

Whether,  between  oontendinR  parties,  the  certifi- 
cate of  a  notary  public,  that  he  is  *'duiy  commis- 
sioned and  sworn,*'  can  be  contradicted  ? 

Whether  a  protest  for'non-payment  of  a  bill  of 
exchange  must  be  made  on  the  last  day  of  grace  ? 

Whether  the  reasonableness  of  notice  be  matter 
of  fact  or  matter  of  law  ? 

Whether,  on  a  count  for  money  had  and  received, 
notice  of  non-acceptance  and  of  non-pajrment  be 
nece9sar\'  to  charire  an  indorser  who  knew,  at  the 
time  of  indorbement  that  the  drawer  had  no  right 
to  draw  ? 

ERROR  from  the  Judgment  of  the  circuit 
court  of  the  District  of  Columbia,  sitting  at 
Washington,  in  an  action  on  the  case  on  a  lor- 
ei^  bill  of  exchange,  by  the  administrators  of 
the  indorsee  against  the  indorser. 

The  case,  as  it  appears  in  the  pleadings  and 
bills  of  exceptions,  was  as  follows : 

Francis  Lewis  Taney,  at  Paris,  in  France, 
drew  the  following  bill  of  exchange :  *  *  Paris,  5th 
August,  17©7,  sixty  davs  after  sight  of  this  my 
•second  of  exchange,  (first  and  third  not  paid^) 
260*]  pay  to  the  order  of  Mr.  Joseph  *Fenwick 
the  sum  oi  three  hundred  and  fifty  dollars,  for 
value  received  in  account,  which  charge  as  ad- 
rised  by  your  most  obedient  servant,  Fras.  Lew. 
Taney. 

"To  Messrs.  Ben.  Stoddert  and  John  Mason, 
Georgetown,  Maryland." 

This  bill  was  indorsed  by  Fenwick  to  George 
Sears,  of  Baltimore,  and,  on  the  80th  of  March, 
1798,  It  was  presented  for  acceptance,  refused 
and  protested  in  the  useful  form  for  non-ac- 
oeptance,  by  Samuel  Hanson,  of  Samuel,  styling 
himself  notary  public  for  the  country  of  Mont- 
gomery, in  the  state  of  Maryland,  dwelling  in 
Georgetown,  in  said  county,  duly  commission- 
ed and  sworn. 

On  the  3d  of  June,  1798,  payment  of  the  bill 
was   demanded  of  the  drawees  by  the  same 


notary,  and  refused,  whereupon,  on  the  same 
day,  he  protested  it  in  the  usual  form  for  non- 
payment. Fenwick,  the -indorser,  was  at  the 
time  of  indorsing,  and  had  i)een  for  ten  years 
before,  a  resident  of  France,  but  in  the  year 
1800  he  came  to  this  country,  and.  on  the  4th 
of  April,  1801,  the  plaintiffs  below  brought  suit 
against  him  here  upon  his  indorsment.  The 
declaration  had  two  counts,  one  upon  the  non- 
acceptance  of  the  bill,  the  other  for  money  had 
and  received. 

The  defendant  below  pleaded, 

Ist.  Non  assumpsit. 

2d.  That  tKe  plaintiffs  "  have  not  obtained 
letters  of  admiiiistration  on  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  George,  at  the  time  of  his  de- 
cease, to  wit,  at  Washington  countT  aforesaid, 
and  this  he  is  ready  to  verify,  wherefore  he  prays 
judgment,"  &c.  to  which  the  plaintiffs  replied, 
that  the  said  Qeorge  Sears,  the  intestate,  depart- 
ed this  life,  in  the  town  of  Baltimore,  in  the 
county  of  Baltimore,  in  the  state  of  Maryland, 
which  was  at  that  time  his  place  of  residence, 
on  the  day  of  ,  in  the  year  of 

our  Lord  1800,  intestate ;  and  afterwards,  to  wit, 
on  the  8th  day  of  November,  in  the  year  afore- 
said, administration  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits  of  the  said  in- 
testate, was  wanted  to  the  said  John  Strieker 
and  Henry  *Pay«)n  indue  form  of  law,  r*261 
by  William  Buchanan,  register  of  wills  for  Bal- 
timore county  aforesaid;  an  exemplification  of 
the  letters  of  administration  granted  to  the  said 
Strieker  and  Henry  Payson  as  aforesaid,  duW 
authenticated,  is  now  here  to  the  court  producea ; 
and  this  they  are  ready  to  verify ;  wherefore  they 
pray  judgment,"  &c.  To  this  replication  there 
was  a  general  demurrer  and  joinder;  which 
demurrer  was  oveiTuled  by  the  court  below.  ^ 

On  the  trial  of  the  issue  m  fact,  five  bills  of  ex- 
ceptions were  t^en  by  the  defendant's  counsel. 

The  first  stated  that  the  defendant  objected 
to  the  second  bill  of  the  set  of  exchange  going 
in  evidence  to  the  jury,  unless  the  plaintiff  first 
offered  evidence  to  account  for  the  first  and  third 
of  exchange,  and  to  show  that  they  or  either  of 

1.— The  Jurisdiction  of  the  several  states  of  Vir- 
grinia  and  Maryland  over  the  territory  ceded  hy 
them  to  the  United  States,  for  thp  seat  of  govern- 
ment, ceased  on  the  first  Monday  of  December, 
1800. 


1.— NoTK.  An  ofBcer.  duly  commissioned,  and  act- 
ifiR  in  his  office,  is  presumea  to  have  taken  the  re- 
jrular  oaths. 

2  Galllfi.  R.  15 ;  M'Gahey  v.  Alstop,  2  Meee.  &,  W. 
206. 
The  certificate  of  a  notary  public  that  he  is  duly 
commtSBioned  and  sworn  is  prima  facie  evidence  of 
those  facts. 

2  Cow.  A  HiU'B  notes  to  Phil.  Ev.  462. 
When,  by  law,  certain  acta  are  to  t>e  done  by  a  pub- 
lic oiBoer,  the  law  always  intends  that  they  nave 
been  done,  and  public  officers  are  presumed  duly 
appointed,  until  the  contrary  bo  shown. 

1  Fhll.  Ev.  450,  Hex  v.  Catesby,  2  Bam.  &  C.  814. 
Eex  V.  Buokby,  7  East.  45. 
Rex  V.  Hinckley,  12  East.  361. 
The  certificate  should  punKirt,  on  its  face,  to  have 
been  made  by  an  aathorissed  officer. 

Downing  v.  GaUajrher22  Qcrg.  &  Kawle,  467. 
Shield  V.  Buchanan,  2  Yeates,  220. 
Where  the  officer  taking  the  same,  styles  himself 
radi  ao  officer  as  is  authorized,  that  wiU  be  prima 
facie  evidence  of  the  fact  of  his  beinfr  so : 
Rhoades  v.  SeUn,  4  Wash.  C.  C.  718. 
Wnitnk  ▼.  Miles,  1  Peters,  C.  C.  428 :  even  where 

Ui  title  Is  abbre\iatedas  "A.  B.  €k>mm'r." 
DttTSl  V.  Covenhoven,  4  Wend.  561.  S6S. 

Ciaadil. 


Protest  and  certificate  of  deceased  notary  public, 
are  presumptive  evidence,  in  N.  Y.  of  pr^entment 
and  non-payment  of  note,  and  notice  to  indorser. 
McKniirnt  v.  Lewis,  5  Barb.  (N.  Y.)  ORl. 
A  certificate,  which  appears  on  its  face  to  be  in 
conformity  with  the  statute,  la  proof  of  its  own 
genuineness. 

Chitty  on  Bllls642,  a. 
Where  the  certificate  describes  the  proper  officer, 
acting:  in  the  proper  place,  it  Ls  taken  as  proof  both 
of  his  official  character,  of  his  si^rnaturo,  and  of  his 
local  Jurisdiction. 

Thurman  v.  Cameron,  24  Wend.  87. 
Rhoadcs  v.  Selin,4  Wash.  C.  C.  R.  718. 
Wlllink  V.  Miles,  1  Pet.  C.  C.  R.  42». 
Morris  v.  Wadsworth.  17  Wend.  108, 112. 1J8. 
The  evidence,  however,  is  only  prima  facie,  and 
may  be  rebutted  and  overturned  oy  collateral  proof. 
.Tackson  v.  Colden,  4  Cowen,  286. 
Jackson  v.  Humphrey,  1  John.  R.  408. 
A  foreign  protest,  under  hand  and  seal  of  foreign 
notary,  is  evidence  to  the  extent  a)>ove  stated. 
Bryden  v.  Taylor,  2  Harr.  &  J.  3M,  399,  402. 
Ctinne  v.  Sairery,  4  Mart.  Lou.  R.  81. 
PhilUps  V.  Flint,  3  Mill.  Lou.  R.  146. 140. 
Certificate  of  notary  is  evidence  of  facts  stated  In 
it.  In  the  scope  of  notnr>'^'s  duty. 
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them  were  not  paid,  or  passed  in  the  course  of 
business  to  some  other  person  who  still  holds  the 
same,  but  the  court  overruled  the  objection,  and 
suffered  the  seconc^bill  to  be  read. 

The  second  bill  of  exceptions  stated  that  the 
defendant  objected  to  the  admission  of  the  two 

§roteslJ9  in  evidence,  because,  as  he  alleged, 
amuel  Hanson,  of  Samuel,  was  not  a  notary 
public  on  the  30th  of  March.  1798,  or  on  the  2d 
of  June,  1708,  and  to  prove  this,  the  defendant 
offered  to  give  evidence  to  prove  that  the  said 
Hanson,  previous  to  the  80th  of  March,  1798, 
had  been  named  and  appointed  by  the  governor 
of  the  state  of  Marylancl,  by  and  with  the  advice 
and  consent  of  the  council  of  Maryland,  a  notary 
public,  but  that  he  never  did  take  the  oath  or 
oaths  prescribed  for  a  notaiy  public  to  take, 
until  after  the  8d  day  of  June,  1798,  but  the 
court  were  of  opinion  that  the  evidence  so  offer- 
ed to  prove  that  the  said  Hanson  was  not  a  no- 
tary public,  was  not  admissible  for  that  purpose, 
ana  refused  to  let  the  said  evidence  be  given ; 
and  the  protests  were  permitted  to  be  read  to 
the  jury. 

8a.  That  the  defendant's  counsel  prayed 
the  Court  to  direct  the  jury  that  the  protest  for 
202*]  non-payment  is  not  such  *a  protest  as 
by  the  law  of  merchants  is  required,  and  was 
not  made  within  the  time  by  the  law  and  cus- 
tom of  merchants,  required,  and,  therefore; 
that  the  plaintiffs  cannot  in  this  case  recover  of 
the  defendant  upon  the  said  bill  of  exchange; 
but  the  court  refused  to  tive  such  instruction. 

4th.  The  fourth  bill  of  exceptions  stated  at 
great  length  the  testimony  of  several  witnesses 
tending  to  show  notice  "Of  the  non-payment 
given  to  the  defendant  in  this  country  some 
time  in  1800  or  1801,  and  that  the  defendant 
had  made  some  propositions  for  settling  the  bill. 
That  the  drawees  had  no  funds  of  the  drawer 
in  their  hands.  That  the  drawees  held  a  deed 
from  the  drawer  of  certain  lands  in  Georgia 
and  North  Carolina,  and  an  assignment  of  a 
large  demand  on  the  French  government,  and 
of  another  lar^e  demand  against  an  individual 
in  Prance,  which  ther  held  in  tnist  to  pay  cer- 
tain debts  due  from  toe  drawer,  and  to  pay  him 
the  surplus,  if  any.  That  they  had  permitted 
the  drawer  to  go  to  France  and  attend  to  these 
claims  and  sell  the  lands,  but  that  it  was  under- 
stood between  them  and  the  drawer  tliat  he 
should  bear  his  own  expenses,  but  that  they  did 
not  inform'the  defendant  of  that  circumstance. 
That  at  the  time  he  went  thev  thought  fa- 
vorably of  the  trust,  and  wrote  by  the  drawer 


to  the  defendant,  expressing  their  opinion  of  it. 
and  enclosing  to  the  defendant  a  power  of  at- 
torney to  the  act  for  them  in  the  business,  and 
to  receive  any  moneys  that  might  be  recovered 
under  the  trust,  and  informing  him  that  the 
drawer  would  attend  and  look  after  the  said 
concerns.  That  at  the  time  of  presenting  the 
bill  they  had  not  received  any  money  under  the 
trust,  but  were  in  advance  on  that  account. 
That  the  bill  was  indorsed  by  the  defendant  to 
enable  the  drawer  to  raise  money  in  France, 
for  the  purpose  of  supporting  his  necessary  ex- 
penses whilst  he  was  prosecuting  there  those 
claims  in  which  the  drawees  were  interested  as 
trustees,  and  that  the  drawer  sold  them  for  that 
purpose.  That  the  defendant  came  to  this  coun- 
try on  business  in  October,  1800,  and  returned 
to  France  in  May,  1802,  and  during  his  stay 
in  this  country  made  Georgetown  his  place  of 
residence. 

That  after  this  bill  was  drawn,  the  drawer 
received  in  France  a  sum  of  between  2,000  and 
3,000  dollars,  in  the  *beginnmg  of  the  [*263 
year  1798;  that  during  the  years  1798.  1799, 
and  1800,  French  ships  wei'e  permitted  to  sail 
directly  from  America  to  France,  for  the  pur- 
pose of  carrying  Frenchmen  home;  this  hap- 
pened perhaps  twice  a  year,  or  oftener.  That 
during  these  years  there  was  a  communication 
between  America  and  France  for  letters.  &c. , 
through  the  medium  of  London  and  Hamburgh. 
That  after  the  spring  of  1798,  American  vessels 
were  very  often  captuted  by  the  French  armed 
vessels  on  the  high  seas;  and  that  at  the  time, 
previous  to  thevear  1798,  American  ships  were 
embargoed  in  france. 

The  defendant  then  prayed  the  court  to  in- 
struct the  jury  that  upon  the  whole  evidence, 
as  stated,  the  plaintiffs,  by  their  neglect  in  not 
giving  notice  to  the  defendant,  the  indorser  on 
the  said  bill,  that  it  was  protested  for  non- 
acceptance  and  for  non-payment,  sooner  than 
they  did,  had  released  the  defendant  from  all 
responsibility  on  the  same,  and  could  not  re- 
cover thereon;  which  direction  was  not  given 
as  prayed,  the  court  being  divided  in  opin- 
ion whether,  in  this  case,  the  question  of 
reasonable  notice  was  a  matter  of  law  to  be 
determined  by  the  court,  or  a  matter  of  fact 
to  be  determined  by  the  jury.  But  the  court 
were  of  opinion,  and  so  directed  the  jury, 
that  if  they  should  be  of  opinion  from  the  evi- 
dence, that  the  defendant  who  endorsed  the 
bill  drawn  by  F.  L.  Taney  in  this  suit,  knew, 
at  the  time  of  such  indorsement  that  the  said 


Watson  V.  Brown,  14  Ohio,  473.  Treon  v.  Brown, 
14  id.  482 ;  2  Ohio  St.  345;  6  Ohio  St.  538 :  20  Ohio  St. 
578;  but  not  in  criminal  cafies.  10  Ohio,  354. 

A  protest  by  notary  public  is  the  refnilar  evidence 
of  the  dishonor  of  foreign  bill.  The  notarial  scid 
furnishes  prima  facie  evidence  that  it  is  in  due  form. 
An  impression  on  paper  HuiBcient  seal. 

Carter  v.  Burley,  9  N.  Hamp.  558;  Chanoine  v.  Fow- 
ler, 3  Wend.  173;  Conolly  v.  Goodwin,  6  Cal.  220; 
Bk.  of  Man.  v.  Slasson,  13  Vt.  334 ;  Morris  v.  Free- 
man. 1  l>aU.  193 ;  Stewart  v.  Allison,  6  Sera:.  &R.324. 

Lb  evidence  of  non-payment,  demand,  due  notice, 
and  official  character. 

Jenks  V.  Doylestown,  4  Watts  &  S.  505 ;  Brown  v. 
Phila.  Bk.  6  Scrgr.  &  K.  484 ;  Kase  v.  Getchel,  21  Pa. 
St.  503;  HasUntfs  V.  Barringrton.  4  Whart.  486;  Bri- 
tain V.  Doyl.  Bk.  5  Watts  &  Serg,  87 ;  Sherer  v.  East. 
Bk.33  Penn.  St.  134;  3  Brewst.  154;  N.  Y.  Code  of 
Civil  Procedure,  §§  028,  924,  025. 

The  seal  must  be  an  official  seal,  a  scrawl  not  suffi- 
cient. 

4  Black.  185;  1  Ala.  127 ;  6  Black.  366. 
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(1.)  The  presentment  of  the  note  or  bill  of  ex- 
change must  be  made  upon  the  third  dav  of  grace, 
at  the  place  of  payment,  or  to  the  payee,  in  business 
hours,  In  case  no  place  of  payment  is  named  in  the 
note. 

Griffin  V.  Goff,  12  Johns.  N.  Y.  428. 

Etheridge  v.  Ludd,  44  Barb.  60. 
(2.)  Demand  is  to  be  made  on  third  day  of  grace 
at  any  time  during  business  hours. 

It  is  custom,  if  place  of  payment  is  a  bank,  to  leave 
note  there  all  the  business  hours  of  third  day  of 
grace,  and  that  is  a  sufficient  demand ;  but  it  is  not 
necensary  that  it  should  remain  there  all  day.  A 
single  presentment  and  demand  at  anytime  in  busi- 
ness hours  is  sufficient;  v.  cases  before  cited,  and. 

Merchants'  Bk.  v.  Elderkin,  26  N.  Y.  178. 

Nichols  v.  Goldsmith.  7  Wend.  160. 

2  Hall  (N.  Y.  Sup.  Ct.)  112.  Hill  &  D.  Sup.  119. 
(8.)  Notice  of  protest  may  be  given  to  indorser* 
on  third  day  of  grace  before  close  of  business  hours. 

Edwanis  on  Bills,  615. 628. 

Merchants'  Bk.  v.  Elderkin,  25  N.  Y.  178. 
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Tanej  had  no  effects  in  the  hands  of  the  draw- 
t'Os  on  which  he  could  draw,  notice  of  the  non- 
payment, or  of  the  protest  therefor,  was  not 
necessary  to  enahle  the  plaintiffs  to  recover,  in 
TliLH  action,  on  the  count  for  money  had  and 
n-ceived. 

The  fifth  bill  of  exceptions,  after  repeating 
the  evidence  at  length,  stated  that  the  defend- 
ant prayed  the  court  to  instruct  the  jury,  that 
although  they  might  be  of  opinion  that  Fenwick, 
(he  defendant,  knew  at  the  time  of  his  indorse- 
ment that  the  drawer  had  no  effects  in  the 
hands  of  the  drawees  on  which  he  could  draw, 
vet.  to  support  an  action,  on  the  bill  of  exchange, 
airainst  the  defendant,  it  was  necessary  for  the 
})liuntiffs  to  give  him  reasonable  notice  of  the 
protest  of  the  bill  for  non-acceptance  or  non- 
]>ayment,  one  or  the  other;  and  Uiat,  under  the 
circumstances  of  this  case,  notice  to  the  said 
264*]  Fenwick  of  *8uch  protest  for  non-accept- 
;uice,  or  non-payment,  in  October,  1800,  was 
not  reasonable  notice;  whereupon  the  court 
were  of  opinion,  and  directed  the  jury, 
that  if  they  were  satisfied  from  the  evidence 
that  the  defendant,  at  the  time  he  indorsed  the 
bill,  knew  that  Taney  had  no  effects  in  the 
lumds  of  the  drawees,  upon  which  he  could 
<lraw,  still  it  was  necessary  for  the  plaintiffs,  in 
onler  to  support  their  action  against  the  defend- 
ant, upon  the  first  count  in  the  declaration, 
to  give  him  reasonable  notice  of  the  protest  for 
non-acceptance,  or  for  non-payment,  one  or  the 
other;  but  whether,  under 'the  circumstances  of 
this  case,  reasonable  notice  had  been  given  to  the 
Mid  Fenwick,  of  the  said  protest,  the  court 
.^ve  no  opinion;  being  divided  in  opinion 
whether  the  same  was  matter  of  law  to  be  de- 
t4*rmined  by  the  Court,  or  matter  of  fact  to  be 
determined  by  the  jury. 

Verdict  for  the  plaintiff,  439  dollars  and  46 
<fnts,  and  judgment  accordingly;  to  reverse 
which  the  present  writ  of  error  was  brought  by 
the  defendant. 

Mason,  for  the  plaintiff  in  error. 

Simms  and  0.  Lee,  for  the  defendants. 

Muson  now  waived  the  consideration  of  the 
tirst  bill  of  exceptions,  and  relied  upon  the  fol- 
Uiwiug  points : 

Ist.  That  the  protests  ought  not  to  have  been 
admitted  to  be  given  in  evidence,  because  ilan- 
^m,  who  made  them,  although  he  styles  him- 
vlf  notary  public,  was  not  a  notary  public. 

2d,  That  the  protest  for  non-pajrment  was 
not  a  sufficient  protest  to  charge  the  indorser. 


because  it  was  not  made  within  the  days  of 
grace,  but  on  the  day  after  the  last  day  of 
grace. 

Sd.  That  the  notice  of  the  non-parent 
given  to  the  defendant,  was  not  given  m  rea- 
sonable time;  and  did  not  come  from  an  indor- 
see, but  from  Judah  Hays,  for  whose  use  this 
suit  is  brought.  The  court,  and  not  the  jury, 
arc  to  decide  what  is  reasonable  notice. 

*4th.  The  letters  of  administration  [*205 
granted  in  Marj-land,  before  the  jurisdiction 
over  the  District  of  Columbia  vested  in  the 
United  States,  do  not  authorize  the  plaintiffs  to 
maintain  an  action,  as  administrators,  within 
the  district,  after  the  transfer  of  the  jurisdic- 
tion. 

1st.  That  Hanson  was  not  a  notary  public, 
and,  therefore,  the  protest  void. 

A  protest  by  a  person  having  due  authority, 
is  the  only  evidence  which  can  be  received  of 
the  non-acceptance  or  non-payment  of  a  foreign 
bill,  to  charge  the  indorser.  Kyd,  186.  IJ^,  {87, 
91.) 

The  only  person  who  can  have  such  due  au- 
thority is  a  notary  public.  Kyd,  137.  (87.) 

With  regard  to  inland  bills  and  promissory 
notes, the  statute  of  Anne  is  adopted  in  Maryland, 
and  the  courts  of  Maryland  are  governed  by  the 
same  rules,  laws,  and  authorities  as  the  English 
courts. 

By  the  constitution  of  Maryland,  §  ^,  notaries 
public  are  to  be  appointed  by  the  governor 
and  counsel.  The  55th  section  declares,  "that 
any  person  appointed  to  any  office  of  profit  or 
trust  shall,  before  he  enters  on  the  execution 
thereof,"  take  the  oath  therein  prescribed,  **  and 
shall  also  subscribe  a  declaration  of  his  belief 
in  the  Christian  religion." 

The  act  of  assembly  of  Maryland,  Feb.  1777, 
c.  5,  prescribes  an  oath  of  office  to  be  taken  be- 
fore the  officer  enters  into  the  execution  of  his 
office. 

The  act  of  assembly,  Nov.  1779,  c.  fS,  §  f, 
ascertains  his  fees,  and  the  8th  section  pre- 
scribes the  form  of  another  oath  to  be  taken,  be- 
fore entering  on  the  duties  of  his  office,  under  a 
penalty  of  150^. 

If  a  man  assumes  a  character  which  he  does 
not  possess,  and  a  seal  to  which  he  has  no 
right,  his  acts  are  not  obligatory.  No  man  can 
constitute  himself  a  notary  public.  If  not  duly 
appointed  and  qualified,  his  protest  is  not  bet- 
ter than  the  protest  of  any  other  ^rson.  If 
*Hanson  had  not  taken  the  oaths,  and  [*266 
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if  he  could  not  act  until  he  had  taken  them, 
then  the  protest  is  not  by  a  notary;  and  it  was 
competent  to  the  defendant  to  give  evidence  to 
prove  that  he  had  not  taken  the  necessary 
oaths. 

2d.  The  protest  for  non-payment  was  made  a 
day  too  late.  The  bill  was  presented  for  ac- 
ceptance on  the  dOth  of  March.  The  last  day 
of  grace  was  the  1st  of  June.  The  protest  was 
on  the  2d  of  June. 

The  custom  as  to  the  days  of  grace,  and  the 
mode  of  computation  of  time,  is  staled  in  Kyd^ 
9.  (6.) 

The  bill  must  be  presented  for  payment  with- 
in the  days  of  grace,  and  protested  on  the  last 
day  of  grace.     Kyd.  136,  14^,  {87.  97.) 

Although  the  bill  be  protested  for  non-accept- 
ance, yet  it  must  be  presented  for  payment  at 
the  time  it  becomes  due,  and  regularly  protest- 
ed for  non-payment.  And  although  a  right  of 
action  accrues  upon  the  protest  for  non-ac- 
ceptance, yet  the  holder  is  held  to  have  dis- 
charged the  drawer  and  indorsers,  unless  he 
{)resents  it  for  payment  when  due,  and  regular- 
y  protests  it  for  non-payment.  Kyd,  117,  120, 
(76,  79,  iStc.)  1£1,  137,  138,  151,  208. 

3d.  The  defendant  had  not  such  notice  of  the 
protests  for  non-acceptance  and  non-payment, 
as  to  render  him  liable. 

The  case  of  Brown  v.  Barry,  3  Dalian,  365, 
has  no  relation  to  this  case.  That  was  a  bill 
drawn  in  America  upon  a  person  in  Europe. 
This  is  a  bill  drawn  in  Europe  on  a  person  in 
America,  and  is  therefore  subject  to  the  laws  of 
the  place  where  drawn  and  indorsed,  as  to  the 
liability  of  the  drawer  and  indorsers.  The  en- 
gagement of  Fenwick,  the  defendant,  was  made 
in  France,  and  his  liability  is  to  be  determined 
by  the  laws  there.  The  obligation  of  the  draw- 
er and  indorsers  is  only  conditional ;  the  holder 
must  do  certain  things  to  entitle  him  to  call  up- 
on them.  Kyd,  117.  {76.)  He  is  bound  to  give 
regular  notice  of  non-acceptance  to  all  the  pre- 
ceding parties  to  whom  he  means  to  resort. 
267*J  *A8  to  the  protest  being  for  want  of 
funds  m  the  hands  of  the  drawees,  it  goes  only 
to  discharge  the  holder  from  his  obligation  to 
give  notice  to  the  drawer,  but  does  not  super- 
sede the  necessity  of  notice  to  the  indorser. 
Kyd,  129,  131,  {S2,  83.)  There  is  reitson  for 
this  distinction.  A  drawer  may  have  a  good 
reason  for  drawing,  although  he  has  no  enects 
in  the  bands  of  the  drawee,  but  yet  no  injury 
can  result  to  him  by  want  of  notice.  But  the 
indorser  may  know  that  the  drawer  has  been  in 
the  habit  of  drawing;  but  may  not  know  the 
exact  state  of  the  funds  upon  which  he  drew. 


'The  indorser  indorses  on  the  credit  of  the 
drawer;  and  notice  is  necessary  to  enable  him 
to  take  measures  to  secure  himself  from  the- 
drawer. 

As  to  the  time  of  notice ;  the  non-acceptance 
was  on  the  80th  of  March.  1798,  and  on  that 
day  the  holder's  obligation  to  give  notice  ac- 
crued, but  he  did  not  give  it  until  January  or 
February,  1801.  The  act  of  congress  did  not 
stop  the  intercourse  between  this  country  and 
France,  until  1st  July,  1798.  There  is  no  evi- 
dence that  any  attempt  was  made  during  thin^ 
time  to  send  notice.  The  bill,  in  seven  months, 
found  its  way  from  France  to  Georgetown,  and 
what  prevented  its  getting  back  again  in  seven 
months  more  ?  The  evidence  stated  in  the  bill  of 
exceptions  shows  that  there  was  always  a  circu- 
itous route  bv  which  letters  and  papers  miglit 
have  got  to  France.  There  is  also  evidence  that 
the  drawer  was  able  to  pay  for  some  time  after 
the  drawing  the  bill,  and  that  he  afterwards 
left  France.  Notice  must  be  given  by  the  in- 
dorsee himself.  Kyd,  126.  {79,  SO).  The  only 
notice  which  was  given  in  this  case  was  by 
Judah  Hays,  who  is  not  a  party  on  the  bill. 

The  court,  and  not  the  jury,  ought  to  have 
decided  the  question  of  reasonable  notice,  or 
due  diligence.  It  is  a  question  of  law.  Kyd, 
126,  127.  (79,  80.)  Notice  must  be  given  by  the 
first  post.  The  courts  in  Maryland  have  al- 
ways so  decided.  If  the  court  have  not  decided 
the  question  of  due  diligence,  they  have  erred. 
They  have  also  eriM  in  the  opinion  which 
they  did  give.  They  admit  that  reasonable  no- 
tice is  necessary  to  enable  the  plaintiffs  to  re- 
cover upon  the  bill  on  the  first  count,  but  that. 
In  case  the  defendant  below  knew  that  the  draw- 
er had  no  *funds  in  the  hands  of  the  [*2€(S^ 
drawees,  it  is  not  necessary  to  prove  such  notictt 
in  order  to  enable  the  plaintiffs  to  recover  on 
the  count  for  money  had  and  received.  It  la. 
not  known  on  what  grounds  the  court  below 
could  take  such  a  distinction.  There  was  cer- 
tainly nothing  in  the  evidence  which  could  sup- 
port such  an  opinion.  If  the  holder  had  been 
ffuilty  of  such  negligence  as  to  discharge  the  in- 
dorser from  his  liability  upon  the  bill,  he  waK 
not  entitled  to  recover  upon  either  count.  It 
was  an  objection  which  went  to  the  whole  mer- 
its of  the  case ;  and  it  is  not  like  the  case  where 
a  security  or  instrument  may  be  vacated,  but 
the  debt  still  remain. 

4th.  The  letters  of  administration,  granted  in 
Maryland,  did  not  authorize  the  plaintiffs  to 
administer  assets  in  the  District  of  Columbia. 

The  laws  of  Maiyland,  which  were  adopted 

1.— 8ee  Evans  on  Bills,  83.  and  87.  Amer.  edition. 


The  question  of  reasonable  notice  Is  a  question 
partly  of  fact,  and  partly  of  law.  It  is  a  question 
of  fact  to  be  submitted  to  a  Jury,  where  the  facts 
are  doubtful,  or  disputed,  contradictory,  or  compli- 
cated; but  where  they  are  clear  and  uncontradicted, 
or  ascertained  and  established,  it  is  a  question  of 
1ad7  for  thc)  court 

Wallace  v.  Ajrry,  4  Mason,  (U.  S.  C.  C.)  a36;  Fry  v. 
HIU,  7  Taunt.  d97 ;  Goupy  v.  Harden.  7  id.  159 :  lluil- 
man  v.  D*Eflruino,  2  H.Black.  665 ;  Fernandez  v.  Lew- 
is, 1  McCk)rd,  (Bo.  Car.)  322 ;  Nichols  v.  Blackmore,  27 
Texas,  686;  Chambers  v.  Hill,  26  Texas,  492;  Field  v. 
Nickerson,  18  Mass.  181 ;  Kyd  on  Bills,  117 ;  Bayley  on 
Bills,  2d  Am.  Ed.  222 to  224 ;  Gdw.  on  Bills,  648 ;  Khett 
v.  Poe,  2  How.  (U.  8.)  457;  Bk.  Utlca  v.  Bender,  21 
Wend.  (N.Y.)  648 ;  Walker  v.  Stetson,  14  Ohio  St.  89 ; 
Belden  v.  Lamb,  17  Conn.  442 ;  Wheeler  v.  Field,  6 
Mete.  (Mass.)  290 :  Chitl y  on  Bills,  9  Am.  Ed.  806 ;  Tay- 
lor v.  Bryden,  8  John.  (N.  Y.)  138 ;  Bryden  v.  Biydeu, 
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11  Id.  187 ;  Hussy  v.  Freeman,  10  Mass.  84,  86:  Pros- 
cott  V.  Caverly,  7  Gray,  (Mass.)  217;  Darbisnire  v, 
Parker,  6  East.  3;  Scott  v.  Llfford,  1  Camp.  248; 
Parker  v.  Gordon,  7  East.  886 ;  Bk.  of  Alex.  v.  Swan, 
9  Pet.  33;  Scott  v.  Lunford,  9  East.  347 ;  Bk.  of  N. 
Am.  v.  McKniirht,  2  Dall.  158 ;  Mallory  v.  Kirwan,  :^ 
Dall.  233 ;  Bk.  of  N.  A.  v.  Pettit,  4  DaU.  D» ;  New- 
ark Bk.  (JO.  v.  Bk.  of  Erie,  63  Penn.  St.  404 ;  Kelsey 
v.  Ross,  6  Blackf.  (Ind.)  536;  Wheeler  v.  Field,  a 
Mete.  290 ;  HtUnes  v.  Robinson,  4  How.  (U.S)  836 ;  Bk. 
of  Col.  v.  Lawrence,  1  Pet.  578;  Ball  v.  WardwelU 
Wllles.  304 ;  Aymer  v.  Beers,  7  Cow.  706;  MulUek  v. 
Radakissen,  28  Eng.  L  &  Eq.  86;  Straker  v. Grahanu 
4  M.  &  W.  ?J1;  Shuto  v.  Robins,  8  Car.  &  P.  80; 
Wyman  v.  Adams,  12  Cush.210;  Melllsh  v.  Rawdon» 
9  Binff.  416. 

If  the  drawer  had  no  right  whatsoever  to  draw  the 
bill,  or  no  reasonable  arround  to  expect  it  would  bo- 
honored,  he  Is  not  entitled  to  notice  of  dishonor. 
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bv  congress  for  this  district,  do  not  authorize 
an  adminiRtration  of  assets  under  letters  of  ad- 
ministration granted  in  another  state.  And 
such  has  been  the  uniform  course  of  decisions 
in  the  courts  of  Maryland ;  because,  by  the  tes- 
tamentary laws  of  Maryland,  the  administrator 
is  to  give  bond,  and  render  an  account  of  his 
administration  ;  and  the  assets  are  to  be  dis- 
tributed in  the  manner  prescribed  by  law. 

Although  this  is  the  law  of  Maryland,  and 
the  laws  of  Maryland  have  been  adopted  in  this 
district  by  congress;  yet  they  do  not  operate  as 
laws  of  Maryland,  but  as  laws  of  the  United 
States.  And  although  the  law  is  the  same,  yet 
the  jurisdiction  is  different.  This  district,  and 
the  state  of  Maryland,  are  to  each  other  as  sep- 
arate states. 

Himnis,  for  the  defendants  in  error. 

Ist.  As  to  the  objection  that  the  notary  had 
not  taken  the  necessary  oaths. 

It  is  believed  that  no  case  can  be  produced  to 
support  this  exception.  It  would  be  extremely 
inconvenient  if  the  acts  of  a  commissioned  min- 
isterial officer  should  be  considered  as  invalid, 
because  he  had  neglected  to  take  an  oath  pre- 
scribed  bv  law^  ^ 

26d»]  *Bytheactof  assembly  of  1779,  c. 
25.  %  S,  a  penalty  is  enacted  for  not  taking  the 
oath  there  mentioned.  This  does  not  make 
void  the  acts  of  the  officer,  if  he  neglects  to 
take  the  oath  required,  but  only  subjects  him  to 
the  penalty  for  acting  without  taking  it.  From 
this  it  may  be  inferred  that  the  legislature  con- 
•«idered  his  acts  as  valid. 

The  court  did  not  err  in  refusing  the  evidence 
offered,  because  it  was  an  attempt  to  prove  a 
negative.  The  oath  might  have  been  taken  be- 
fore any  judge,  or  justice  of  the  peace,  in  the 
state  oi  Maryland,  or  any  alderman  in  the  citv 
of  Annapolis.  The  law  does  not  require  sucn 
oath  to  he  recorded,  or  deposited  in  any  partic- 
ular place.  A  party  can  never  be  called  upon  to 
prove  that  a  notary  public,  who  protests  a  bill 
of  exchange,  was  duly  qualified  to  make  such  a 
protest;  consequently,  the  court  ought  not  to 
admit  evidence  that  he  wa^  not,  so  &s  to  throw 
the  burden  of  proof  upon  the  other  party.  There 
is  no  penalty  prescribed  for  not  taking  the  oaths 
required  by  the  constitution  of  Maryland,  and 
by  the  act  of  1779,  but  it  does  not  follow  from 
that  circumstance,  that  the  acts  of  the  officer, 
duly  appointed  and  commissioned,  would  be 

1.— Note.  See  the  case  of  Thutyttan  v.  Slatford,  in 
the  exchequer,  1  Lutw.  Rep.  377  8uo.  edition,  1618, 
where  it  waa  held  that  the  town  cleric  of  Oxford 
was  entitled  to  recover  bis  fees  accruing  before  he 
had  taken  the  oaths. 


void  by  his  not  having  taken  the  oaths,  because 
he  might  be  indicted  and  punished  for  his  con- 
tempt of  the  law,  and  his  neglect  of  duty.  In- 
nocent people  ought  not  to  suffer  by  his  negli- 
gence, especially  as  they  have  no  means  of  know- 
ms  whether  he  had  taken  the 'oaths  or  not.  The 
pm)lic  commission  from  the  proper  authority  is 
all  that  can  be  required  to  protect  the  rights  of 
third  persons. 

It  is  true  that  in  the  passage  cited  from  Kyd, 
136,  {87.)  it  is  said,  that  "the  person  whose 
office  it  is  to  do  these  acts"  (that  is,  make  pro- 
tests, &c.)  •*  is,  in  common  language,  termed  a 
public  notary;"  but  it  is  also  said  in  Evans,  94, 
that  when  there  is  no  public  notary  in  the  place, 
the  protest  may  be  made  by  any  other  person. 

^.  As  to  the  time  of  making  the  protest  for 
non-payment. 

The  time  when  a  protest  ought  to  be  made 
depends  much  on  the  custom  of  the  place.  4 
Bac.  Abr.  GwiOirn's  *ed.  687.  The  time  [*270 
in  England  was  for  a  long  while  unsettled.  In 
8cUk.  132,  Hill  v.  I/emia,  it  was  determined  that, 
with  respect  to  foreign  bills,  the  drawee  had 
three  days  of  grace  to  pay  them  in,  and  that  no 
demand  need  be  made  till  the  expiration  of  the 
three  days,  consequently,  that  the  protest  need 
not  be  made  till  after  the  third  day  of  grace. 
But  in  the  case  of  l^atisel  v.  LextM,  Ld.  Hay.  743, 
it  was  held,  that  the  time  of  payment  is  the  last 
of  the  three  days,  and  that  the  demand  ought 
to  be  made  on  that  day.  In  a  late  case  of  Lejtly 
V.  Mills,  4  Term  Hep.  173,  Lord  Kenyon  held, 
that  the  acceptor  had  till  the  last  moment  of 
the  last  day  of  grace  to  pay  the  bill,  conse- 
quently, the  protest  could  not  be  made  till  the 
day  after.  But  BuUer  held  that  the  acceptor 
was  bound  to  pay  the  bill,  on  demand,  on  any 
part  of  the  third  day  of  grace,  and  that  the  bill 
ought  to  be  protested  on  that  day,  and  it  is  be- 
lieved that  such  is  now  the  established  custom 
in  England.     Kyd,  120,  121.  (79,  80.) 

But  the  custom  of  merchants  in  the  United 
States  differs  in  some  respects  from  the  custom 
of  merchants  in  England.  Brown  v.  Barry,  J 
Doll  365, 368.  It  is  believed  that,  in  the  United 
States,  the  custom  is  to  protest  on  the  day  after 
the  last  day  of  grace.  Such  is  the  custom  in 
the  banks  of  Alexandria  and  Columbia,  in  the 
case  of  promissory  notes;  and  no  difference  is 
known  in  that  respect  between  promissory  notes 
and  bills  of  exchange.  There  is  no  reason  why 
a  difference  should  exist,  as  the  three  days  of 
grace  are  allowed  in  one  as  well  as  in  the  other. 

But  in  this  case,  the  bill  was  protested  for 
non-acceptance,  and  the  defendant  thereupon 
became  liable  to  the  action  of  the  plaintiff.     In 


Mij>cr  V.  Torrlnger,  7  Ohio  St.  381 ;  Rogers  v.  Ste- 
phenaon,  2  Term,  K.  713 ;  Bickerdlke  v.  Bollman,  1 
Term  R.  405;  12  Bast.  171;  2  Camp.  217;  Itf  East.  43; 
Torrj'v.  Fosse,  40  Maine,  79;  Claridge  v.  Dalton,  4 
Maule  &H,ZS»i  Warder  v.  Tuclier,  7  Ma*8.  452 ;  Snv- 
age  V.  Male,  .5  Plclc.  83;  Hopkirk  v.  Page,  2  Brock. 
R.  aO;  Hoffman  v.  Smith,  1  Oaines,  67 ;  Valk  v.  Sim- 
ons, 4  Mason,  113;  Baker  v.  Gailinger,  1  Wash.  C.C. 
Wl;  Bamdrelloltday  v.  Darieux,  4  Wtish.  C.  G.  61; 
Wflluyn  V.  St.  Quintln,  1  Bos.  &  P.  652;  Dofus  v. 
Froach,  1  Den.  367;  French  v.  Bk.of  Col.,  10  Pet. 
5iS;  McRae  v.  Khodes,  22  Ark.  315;  Schuhardt  v. 
Hail,  as  Md.  600 ;  Louis.  Bk.  v.  Buhler,  22  La.  An.  83 ; 
Farm.  Bk.  v.  VanMeter,  4  Rand.  (Va.)  553;  Golll- 
daj  v.  Bank,  2  Head.  57 ;  Oliver  v-  Bank,  11  Humph. 
74;  HoUenweberv.  Ketterlinus,  17  Penn.  St.  889. 

But  the  indorsers  are  entitled  to  strict  notice, 
whether  the  drawer  had  drawn  without  funds,  or 
had  DO  rf^tat  to  draw. 

Onuicbl. 


Ralston  v.  BulUts,  3  Bibb.  281 ;   Sctirborough  v 
Harris,  1  Bay,  177 ;  3  Caines,  343 ;  I  Caines,  157 ;  16  M. 
&  W.  743;  15  East.  222;  Barton  v.  Baker,  1  Serg.  &  R. 
334;  Warder  v.  Tucker,  7  Mass.  452;  Deauistou  v. 
Imbrie,  3  Wash.  C.  C.  401 ;  4  Wash.  C.  C.  161. 

If  the  indorser  had  funds  sufficient  to  discharge 
the  bill  put  in  his  hands  by  the  party  for  whose  ac- 
commodation the  bill  was  drawn,  or  is  fully  indem- 
nified, he  is  not  entitled  to  notice. 

Farm.  Bk.  v.  VanMeU'r,4  Rand.  558:  McCoy  v.  Bk. 
V.  S.,  5  Ohio,  548 ;  Kyle  v.  Green,  14  Oliio,  4JI5 ;  Devil- 
ling v.  Ferris,  18  Ohfo,  170. 

Expectation,  or  knowledge,  of  the  drawer,  or  in- 
dorser,  that  the  bill  or  note  will  not  be  paid,  are  not 
excuses  for  not  giving  notice. 

Brown  v.  Ferguson,  4  Leigh,  53 ;  Esdalo  v.  Sower- 
by,  11  East.  117;  Staples  v.  O'Kines,  1  Esp.  R.  3a2;  7 
East 
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an  action  brought  upon  the  non-acceptance,  it 
is  not  necessary  to  aver  a  demand  or  protest  for 
non-payment  on  the  day  when  the  bill  becomes 
due;  and  what  it  is  not  necessary  to  aver,  it  is 
not  necessary  to  prove;  UUy'a  Ent.  65,  Dunatar 
V.  Pierce,  which  was  a  case  on  a  demurrer  to 
the  declaration ;  demurrer  overruled,  and  judg- 
ment affirmed  in  the  exchequer. 

But  had  the  bill  been  accepted,  then  a  protest 
for  non-payment  would  have  been  absolutely 
necessary.  Ew,ns  66.  Kyd,  I40.  Doiig.  55.  Mil- 
271*]  ford  n.  Mayer.  BuU.  N.  P.  *269.  BrigfU 
t.  Purrier,  Kyd,  110,  111.   3  P.    Wnis.  16,  17. 

3.  Under  the  circumstances  of  the  present 
oaae,  the  plaintiffs  were  not  bound  to  give  the 
defendant  notice  at  all ;  the  jury  having  found 
in  substance,  that  at  the  time  the  defendant  in- 
dorsed the  bill,  he  knew  that  the  drawer  had  no 
effects  in  the  hands  of  the  drawees;  and  was 
therefore  guilty  of  a  fraud  on  the  plaintiffs'  in- 
testate, in  selling  him  the  bill.  The  plaintiffs, 
therefore,  had  a  right  to  recover  on  the  count 
for  money  had  and  received. 

Besides,  the  reason  of  the  rule  which  dis- 
penses with  notice  to  the  drawer,  when  the 
drawees  have  no  effects,  applies  as  strongly  to 
the  indorser  who  knows  that  fact,  as  to  the 
drawer.  Notice  to  such  an  indorser  can  be  of 
no  benefit,  because  he  knew,  at  the  time  of  in- 
dorsing, tliat  the  bill  .would  not  be  paid,  and, 
therefore,  must  have  taken  security  from  the 
drawer;  or,  if  he  did  not.  it  was  his  own  fault. 
By  knowing  at  the  time  of  indorsing  that  the 
drawees  had  no  funds  of  the  drawer  in  their 
hands,  he  virtually  had  notice  of  the  non-accept- 
ance and  non-payment.  The  rule  which  requires 
notice  to  an  indorser  is  made  for  his  protection 
■and  benefit;  and  ought  not  to  be  converted  into 
the  means  of  enabling  him  to  practise  a  fraud. 

The  opinion  of  the  court  below,  that  although 
notice  might  be  necessary  in  order  to  support 
an  action  on  the  bill  upon  the  first  count,  yet  it 
was  not  necessary  to  maintain  the  count  for 
money  had  and  received,  was  certainly  correct, 
and  fully  warranted  by  the  case  of  Bickerdike 
T.  BoUman,  1  Term  Bep.  4O8,  409,  410.  In  that 
•case  Ashhurst.  justice,  savs,  that  notice  is  not 
necessary  to  the  drawer  wlien  he  has  no  effects 
in  the  hands  of  the  drawee;  "for  it  is  a  fraud 
in  itself,  and  if  that  can  be  proved,  the  notice 
may  be  dispensed  with."  Kyd,  129.  {82.)  Emm, 
69.  Everv  indorser  is,  to  his  indorsee,  as  the 
drawer  of  a  new  bill.  Kyd,  US.  (72.)  1  Salk. 
1^3.  Harry  «.  Perrit,  2  Show.  601.  Claxton  v. 
Smft,  and  in  UeyUn  v.  Adavumn,  3  Burr.  67 4. 
Lord  Mansfield,  says,  "  that  when  a  bill  of  ex- 
change is  indorsed,  by  the  person  to  whom  it 
was  payable;  as  between  the  indorser  and  in- 
dorsee, it  is  a  new  bill'  of  exchange,  and  the 
272*]  indorser  *stands  in  the  place  of  the 
drawer."  If,  therefore,  the  indorser,  at  the 
time  he  transfers  a  bill,  knows  that  the  drawer 
has  no  effects  in  the  hands  of  the  drawee,  he  is 
as  guilty  of  fraud  as  the  drawer  himself;  and  in 
all  cases  where  money  is  obtained  from  another 
by  fraud  of  anj^  kind,  it  may  be  recovered  back 
in  an  action  tor  money  had  and  received.  2 
Bui'T.  1012,  Moses  V.  Macferlan.  Salk.  28, 
Hasser  v.  WalUs.  And  in  the  case  before  cited, 
of  Bickerdike  v.  BoUtnan,  1  Term  Bep.  410. 
Buller,  Justice,  says,  "Besides,  in  the  present 
case,  as  the  plaintiff's  counsel  have  truly  argued, 
the  question  is  not  whether  an  action  could  be 
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maintained  on  the  bill  itself,  but  whether  the 
want  of  notice  extinguishes  the  debt.  Ajs  to 
which  the  case  is  this;" A.  not  having  any  effects 
in  C.'s  hands  draws  a  bill  of  exchange  for  1002. 
on  him,  in  favor  of  B.  for  value  received.  Now 
if  0.  does  not  accept,  and  B.  does  not  give 
notice  to  A.  there  is  an  end  of  the  bill,  liien 
how  does  the  case  stand?  A.  has  1002.  of  B.'s 
in  his  hands,  without  any  consideration,  which, 
therefore,  B.  may  undoubtedly  recover  in  an 
action  for  money  had  and  received." 

The  reasoning  in  that  case  applies  exactly  to 
the  present.  Here  the  defendant  Fenwick,  by 
his  indorsement  of  the  bill,  acknowledges  that 
he  has  received  its  amount.  lie  has  received 
of  the  intestate  850  dollars,  without  any  con- 
sideration, and,  therefore,  even  although  the 
remedy  on  the  bill  might  have  been  lost,  he 
ought  to  recover  the  amount  of  the  considera- 
tion on  the  count  for  money  had  and  received. 

It  is  true,  that  in  the  case  of  OoodaU  v.  DoUey, 
1  Term  Bep.  712,  it  is  said  that  the  fact  of  the 
drawer's  having  no  funds  in  the  hands  of  the 
drawee,  would  not  discharge  the  obligation  of 
the  holder  to  give  notice  to  the  indorser,  to 
whom  he  meant  to  resort;  yet  it  is  also  ex- 
pressly stated  that  the  indorser  was  ignorant  of 
all  the  circumstances  of  the  case.  That  opinion , 
therefore,  cannot  affect  the  present  case,  in 
which  the  indorser  knew  the  circumstances. 

As  to  the  question  whether  reasonable  notice 
is  matter  of  law  to  be  determined  by  the  court, 
or  matter  of  fact  to  be  determined  bv  the  jury ; 
the  practice  in  Bn^land,  until  lately,  was  for 
the  jury  to  determine,  by  the  circumstances 
*of  each  particular  case,  what  time  was  [^*273 
reasonably  to  be  allowed  either  for  making  de- 
mand, or  giving  notice.  Kyd,  127.  (J7.)  Doug. 
615.  (4P7.)  Bussel  v.  Lan^fstaffe.  Doug.  681, 
Bushton  V.  AspinaM. 

In  the  case  of  TindaU  v.  Brown,  1  Term  Bep, 
167,  Lord  Mansfield  says,  that  "what  is  rea- 
sonable no  ice  is  partly  a  question  of  fact,  and 
partly  a  question  of  law.  It  may  depend  in 
some  measure  on  facts ;  such  as  the  distance  at 
which  the  parties  live  from  each  other,  the 
course  of  tlie  posts,  &c.  But  whenever  a  rule 
can  be  laid  down  with  respect  to  this  reason- 
ableness, that  should  be  decided  by  the  court, 
and  adhered  to  by  every  one  for  the  sake  of 
certainty."  And  Ashhurst,  justice,  said  it  was 
"of  dangerous  consequence  to  lay  it  down  as  a 
general  rule,  that  the  jury  should  judge  of  the 
reasonableness  of  time.  It  ought  to  be  settled 
as  a  question  of  law.  If  the  jury  were  to  de- 
termine this  question  in  all  cases,  it  would  be 
productive  of  endless  uncertainty." 

It  appears  to  have  been  the  opinion  of  both 
these  judges,  that  there  were  certain  cases  in 
which  it  was  proper  for  the  jury  to  determine 
on  the  reasonableness  of  notice;  but  that  in 
cases  where  a  rule  can  be  laid  down,  the  court 
ought  to  decide  the  question.  No  certain  rule 
can  be  laid  down,  except  in  cases  where  the 
parties  live  in  the  same  place,  or  where  there  is 
a  constant  and  regular  communication  by  post 
between  them. 

In  a  much  later  case,  2 II.  Bl.  Bep.  569,  it  was 
determined  that  what  was  reasonable  time  must 
depend  on  the  particular  circumstances,  and  it 
must  be  always  for  the  jury  to  determine  whether 
any  laches  is  to  be  imputed  to  the  plaintiff. 

In  the  case  of  Mackie  v.  Davis,  2  Wash,  231, 
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Carrington,  Justice,  says,  **  whether  due  dili- 
^rence  had  been  used  by  the  assignee  to  recover 
jigainst  the  obligor  would  necessarily  be  a  mat- 
ter in  issue  between  the  parties;  and  would, 
upon  ail  the  circumstances  of  the  case,  be  de- 
rided by  the  jury." 

1  D.iU.  252y  is  to  the  same  effect.  A  case  to 
2  7^* J  the  same  ^effect  also  has  been  men- 
tioned as  having  been  decided  in  the  circuit 
<x)art  of  the  United  States,  in  Virginia,  by 
Jud^ce  Wilson. 

The  instruction  of  the  court  below  to  the 
Jury,  that  reasonable  notice  was  necessary  to 
charge  the  defendant  on  the  first  count,  was  not 
objected  to  by  the  plaintiffs'  counsel ;  but  the 
(^ourt  not  having  instructed  them  whether  the 
noctce  was  or  was  not  reasonable,  and  a  gen- 
eral verdict  for  the  plaintiffs  having  been  given, 
it  is  to  be  presumed  that  the  jury  thought  the 
notice  was  reasonable  under  all  the  circum- 
stances; and  the^  were  certainly  competent  to 
d%[;ide  that  question. 

The  decisions,  that  notice  must  come  only 
from  the  indorsee  or  the  holder,  have  been  since 
overruled.  Eran$,  57. 
3.  As  to  the  letters  of  administration. 
An  administrator,  in  the  United  States,  ou^ht 
not  to  be  considered  precisely  in  the  same  point 
of  view  as  in  £ngland. 

In  England,  he  is  the  servant  or  agent  of  the 
ordinary,  and  acts  in  his  place  and  stead. 

In  the  United  States,  he  is  the  representative 
of  the  intestate;  and  all  the  rights  and  credits 
of  the  intestate  are  vested  in  him. 

Formerly,  in  England,  the  ^oods  of  an  intes- 
tate were  disposed  of  by  the  bishop  or  ordinary 
to  pious  uses.  It  was  not  until  the  statue  of 
/.?  BSdw,  L  e.  19,  that  the  bishop  or  ordinary 
was  compelled  to  satisfy  the  debts  of  the  intes- 
tate as  far  as  the  goods,  which  came  to  his 
han<ls,  would  extend. 

After  this  statute,  an  action  might  be  brought 
against  the  ordinary  in  the  same  manner  as 
against  an^  executor;  but  he  was  not  compel- 
lable to  grant  administration  until  the  statute  of 
.?i  Edw,  III,  c.  11. 

From  this  relation  between  the  ordinary  and 
the  administrator,  the  power  of  the  latter  was 
271^*1  necessarily  limited  *by  the  jurisdiction 
of  the  former.  But  the  act  of  congress  con- 
cerning the  District  of  Columbia  puts  the  ques- 
tion out  of  doubt.  By  that  act  the  laws  of 
Maryland  are  continued  in  force  in  this  part  of 
the  district;  of  course,  all  rights  acquired  under 
the  laws  of  Maryland  remained  valid.  It  was 
not  the  intention  of  congress  to  devest  any 
rights  which  had  been  acquired  under  those 
laws.  If  the  separation  of  the  district  from 
>Iaryland  took  awav  the  ri^ht  which  the  plaint- 
iffs before  possessed  of  taking  possession  of  the 
property,  and  collecting  the  debt«  of  the  intes- 
tate, in  this  part  of  the  district,  under  their  let- 
ters of  administration  granted  in  Baltimore 
county,  it  would  have  the  same  effect  upon  let- 
ters granted  by  the  orphans'  courts  of  Mont- 
ffomery  and  rrince  George's  counties,  before 
the  separation,  to  persons  resident  in  the  dis- 
trict, so  that  their  acts,  done  since  the  separa- 
tion, are  unauthorized,  and  tbey  cannot  law- 
fully act  until  new  administration  has  been 
taken  out  from  the  orphans'  court  within  the 
district.  The  inconvenience,  expense  and  op- 
pression of  such  a  construction,  are  too  obvious 
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to  ^mit  the  supposition  that  it  was  within  the 
intention  of  congress. 

These  letters  were  taken  out  from  proper  au- 
thority, and  at  the  time  vested  a  right  in  the 
plaintiffs  to  administer  the  assets  within  this 
part  of  the  district. 

C.  Lee,  on  the  same  side. 

1st.  As  to  the  letters  of  administration. 

Admitting  that  letters  of  administration, 
granted  out  of  the  state  of  Maryland,  will  not 
authorize  an  administration  of  assets  within  the 
state,  yet  in  this  case  the  letters  were  granted  in 
Maryland,  while  this  district  was  part  of  Mary- 
land, before  the  first  Monday  of  December, 
1800,  and  did  once  authorize  an  administration 
of.  the  assets  here.  A  right  was  completely 
vested  in  the  plaintiffs.  The  laws  of  Maryland 
are  as  fully  in  operation  in  this  district  as  they 
were  or  are  in  the  state  of  Maryland.  Congress 
could  not  mean  to  divest  rights  completely 
vested. 

2d.  As  to  the  second  bill  of  exceptions. 

It  is  admitted  that  Hanson  was  duly  appoint- 
ed notary,  but  the  objection  is,  that  he  had  not 
taken  the  oath.  The  *exception  is  not  [*276 
the  opinion  of  the  Court  that  he  was  not  duly 
qualified  to  act;  but  simply  that  it  was  not 
competent  for  the  defendant  to  give  the  evi- 
dence offered  to  prove  that  he  had  not  taken 
the  oaths.  The  intention  of  an  oath  is  only  to 
impose  an  additional  obligation  on  the  officer. 
It  is  a  matter  between  the  officer  and  the  gov- 
ernment; and  generally  a  penalty  is  imposed 
for  not  taking  it;  but  the  not  taking  the  oath 
does  not  make  the  act  void.  Suppose  a  mem- 
ber of  the  le^lature  should  not  take  the  oath 
prescribed;  this  would  not  vacate  a  law  to  which 
he  had  given  his  assent.  Such  a  doctrine 
would  produce  infinite  inconvenience.  No 
time  is  limited  for  making  the  objection ;  and 
twenty  years  after  an  act  has  been  done,  it  may 
be  offered  to  be  proved  that  the  officer  did  not  take 
the  oath ;  if  the  court  would  do  right  in  refus- 
ing such  evidence  in  that  case,  they  were  right 
in  refilling  it  in  the  present. 

8d.  The  third  bill  of  exceptions  is,  that  the 
court  admitted  the  protest  for  non-p^rment  to 
go  to  the  jur}',  when  it  was  not  made  in  due 
time. 

The  action  being  for  non-acceptance,  and  not 
on  the  protest  for  non-payment,  it  was  not 
necessary  to  produce  that  protest  at  all.  The 
objection  is,  that  it  was  not  made  on  the  last 
day  of  grace,  but  on  the  day  after. 

The  custom  is  different  in  different  countries. 
From  the  general  practice  of  the  banks,  it  may 
be  considered  as  the  general  rule  in  this  coim- 
try  to  protest  on  the  day  after  the  last  day  of 
grace. 

The  protest  for  non-exceptance  is  not  objected 
to;  it  was  made  on  the  day  on  which  the  bill 
was  presented. 

The  court  only  refused  to  give  the  direction 
as  prayed,  but  gave  no  opinion  that  the  protest 
was  a  good  one. 

4th.  As  to  the  fourth  bill  of  exceptions. 

This  record  does  not  state  the  whole  evi- 
dence in  the  cause.  It  is  true  it  is  said  that  this 
is  all  the  evidence  given  of  notice;  but  it  does 
not  state  what  other  evidence  there  might  be  to 
excuse  the  want  of  notice.  This  exception 
♦may  be  divided  into  three  points;  1st.  r*277 
As  to  the  opinion  prayed;  2d.  As  to  tue  con- 
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duct  of  the  court  in  not  giving  an  opinion  as  to 
part  of  the  prayer;  and,  3d.  As  to  the  opinion 
which  the  court  did  give. 

The  prayer  is  to  instruct  the  jury  that  it 
was  necessary  to  prove  notice  of  non-payment 
as  well  as  of  non-acceptance.  The  plaintiffs,  if 
any  body,  had  a  right  to  complain  of  the  opin- 
ion of  the  Court,  inasmuch  as  it  did  not  declare 
noti(;e  of  non-payment  to  be  unnecessary.  But 
they  have  waived  their  right  to  accept.  The 
opinion  given  is  what  is  excepted  to,  and  that 
was  given  only  on  the  count  for  money  had 
and  received. 

The  bill  and  indorsement  are  stated  to  have 
been  made  in  France.  The  law  of  France, 
then,  is  the  lex  loci  by  which  this  cause  is  to  be 
decided,  and  by  which  the  liability  of  the  indor- 
ser  is  to  be  ascertained.  By  that  law  no  notice 
is  necessary  to  the  drawer  or  indorser,  if  there 
are  no  effects  of  the  drawer,  or  of  the  indorser, 
in  the  hands  of  the  drawee.     Evans,  60,  62. 

And  what  is  meant  by  funds,  is  not  securitieH 
lodged  for  raising  money,  upon  w^hich  the 
money  has  not  been  raised ;  but  is  money  in  ac- 
coimt.     £  Ettp.  Rep,  515.     Evans,  62. 

As  to  the  ground  of  fraud,  the  Court  left  it  to 
the  jury  to  decide  whether  the  defendant  knew 
that  the  drawer  had  no  funds  in  the  hands  of 
the  drawees.  If  he  did  know  it,  is  it  not  as 
much  a  fraud  as  in  the  case  of  a  drawer  draw- 
ing without  funds?  It  is,  in  fact,  an  accumu- 
lated fraud.  If,  according  to  Justice  Ashhurst, 
one  is  a  fraud,  the  other  must  be  a  greater 
fraud. 

As  to  due  diligence,  the  exception  is  not  that 
no  notice  was  given,  but  that  it  was  not  given 
in  due  time.  No  doubt  but  that  by  the  laws  of 
£ngland,  due  notice  is  necessary  as  a  general 
rule.     But  to  this  there  are  exceptions. 

There  is  an  American  law  on  this  subject, 
which  is,  that  in  some  cases  the  jurv,  and  not 
the  court,  is  to  decide  what  is  laches.  When  a  par- 
ticular case  arises,  and  a  variety  of  circumstances 
278*]  are  given  in  evidence  in  excuse  *for 
not  giving  notice  sooner,  there  by  the  ^meri- 
Ciin  practice,  the  jury  are  to  decide.  This  ap- 
pears by  the  decisions  in  Pennsylvania  down  to 
the  year  1795.  1  DaU.  Bobertsan  v.  Vogle.  2 
DaU.  158.  Bank  of  N.  Am£)'ica  v.  M* Knight. 
2  DaU.  192.  2SS.  1  GaU's  Bep.  123.  JT  Will- 
iams  V.  Smith. 

In  this  country  the  line  is  more  distinctly 
drawn  between  court  and  jury  than  it  is  in 
England.  By  the  9th  article  of  the  amendments 
to  the  constitution,  a  matter  once  tried  by  a  jury 
shall  not  be  otherwise  re-examined  than  by  a 

1'ury  according  to  the  rules  of  the  common  law. 
f  the  court  now  make  a  rule  as  to  what  is  due 
diligence  in  this  case,  they  will,  without  a  jury, 
try  a  fact  which  has  once  been  decided  by  the 
jury  in  the  court  below. 

ff  the  question  involve  matter  of  fact  with 
the  law,  the  jury  must  decide  the  facts;  and  it 
is  no  error  in  the  court  to  suffer  them  to  decide 
the  law  also  at  the  same  time. 

When  a  rule  can  be  laid  down,  then  the  court 
is  to  state  the  rule.  But  where  that  cannot  be 
done,  then  it  may  be  left  to  the  jury.  This  is 
all  that  Lord  Mansfield  says  in  the  case  of  Tin- 
daU  V,  Brown. 

5th.  The  fifth  is  an  exception  to  the  opinion 
which  the  court  gave,  and  not  to  the  conduct  of 
the  court  in  not  giving  an  opinion.  The  opinion 
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given  was  against  the  plaintiffs  below,  and  they 
alone  had  a  right  to  except  to  it. 
There  was  a  decision  of  Chief  Justice  Jay, 

fiven  upon  the  circuit,  similar  to  that  given  by 
udge  Wilson,  that  the  j|ury ,  and  not  the  court, 
were  to  judge  of  the  validity  of  excuses  for  giv- 
ing notice. 

The  judgment  ought  not  to  be  reversed  be- 
cause the  court  below  did  not  give  an  improper 
instruction  to  the  jury. 

It  is  hoped  that  the  court  will  decide  the  ques- 
tion of  notice,  as  it  is  of  great  importance  that 
a  general  rule  should  be  established  and  under- 
stood 

♦Mason,  m  reply.  [♦270 

1st.  As  to  the  letters  testamentary. 

Antecedent  to  the  revolution,  the  testamenta- 
ry affairs  in  the  state  of  Maryland  were  under 
the  superintendence  of  a  commissary  general, 
who  had  a  deputy  in  each  county.  If  there  were 
bona  notainUa  in  several  counties,  the  adminis- 
tration was  granted  by  the  commissary  gener^. 
But  if  the  goods  of  the  intestate  were  aU  in  one 
county,  it  might  be  granted  by  the  deputy  com- 
missary of  that  county.  By  the  new  system  of 
testamentarv  laws,  1798,  e.  101,  a.  S,  the  assets 
in  Maryland  cannot  be  administered  but  bv  let- 
ters of  administration  granted  in  Marylana. 

In  the  District  of  Columbia,  if  a  man  now  die 
intestate,  the  administration  must  be  granted  in 
the  district. 

The  laws  of  Maryland  do  not  operate  in  the 
district  as  laws  of  Maryland,  but  as  laws  of  the 
United  States.  Their  obligatory  force  is  not 
derived  from  the  state  of  Maryland,  but  from 
tlie  United  States. 

Does  the  fact  that  the  letters  were  granted 
before  the  separation  of  the  district  from  Mary- 
land, make  any  difference?  If  any  right  had 
vested,  what  was  it?  Was  it  a  right  to  sue  Fen- 
wick  who  was  then  in  France,  and  who  came  to 
the  district  after  its  separation? 

But  no  right  at  all  had  vested  in  the  plaintiffs. 
If  the  separation  had  not  taken  place,  and  Fen- 
wick  haa  come,  thev  might  have  sued ;  but  as  it 
had  taken  place  before  he  came,  they  cannot. 

By  the  laws  of  this  part  of  the  district,  the 
administrator  must  give  bond  duly  to  adminiB- 
ter  the  estate,  and  to  pay  the  debts  j>ari  pawti. 
He  must  advertise  in  a  certain  manner,  &c.  The 
only  evil  resulting  from  this  construction  of  the 
law  is,  that  plaintiffs  must  take  out  letters  of 
administration  here. 

2d.  As  to  the  second  bill  of  exceptions.  The 
question  is,  whether  Hanson  was  a  notary  be- 
fore he  took  the  oath  ^prescribed  by  the  [*280 
law  of  1779.  The  constitution  says,  that  before 
he  enters  \ipon  the  execution  of  the  duties  of  his 
office,  he  shall  take  the  oath  of  allegiance.  The 
law  of  1779  says,  he  shall  take  the  other  oath 
therein  prescribed,  and  if  he  acts  without  hav- 
ing taken  it,  he  shall  be  subject  to  a  penalty. 
The  constitution  and  the  law  are  to  be  coupled 
together,  and  then  the  taking  the  oath  prescribed 
by  the  act  of  1779,  becomes  a  prerequisite  to  his 
capacity  to  act  as  notary. 

dd.  The  third  bill  of  exceptions  is,  that  the 
protest  for  non-payment  was  not  a  proper  one 
to  ^o  to  the  jury.  It  was  not  in  itself  evidence. 
It  IS  no  answer  to  say  that  no  protest  for  non- 
payment was  necessary;  the  counsel  below  did 
not  choose  to  risk  their  cause  without  it.  If  Uie 
opinion  of  the  court  is  erroneous,  and  if  the  pro* 
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test  was  improperly  admitted  to  go  to  the  jury, 
the  Judgment  must  be  reversed.  It  may  be  a 
,?ood  reason  why  the  court  should  refuse  to  let 
it  go  to  the  jury,  that  it  was  not  necessary.  It 
b,  therefore,  unimportant  to  decide  whether  it 
was  necessary  or  not.  But  that  it  was  necessary 
appears  in  Kyd,  120,  1$7,  138,  (77,  87.) 

As  to  the  case  of  ihe  notary  who  refused  six- 
pence for  noting  the  bill.  4  Term  Bep.  173. 
It  is  the  opinion  of  Lord  Kenyon  only,  that  the 
acceptor  had  till  the  last  moment  of  the  last  day 
of  grace  to  pa^  the  bill ;  and  that  was  the  case 
of  an  inland  bill,  and  decided  expressly  upon 
the  statute  of  William.  But  Buller  states  the 
law  to  be  otherwise  on  a  foreign  bill,  and  that, 
by  the  custom,  the  bill  is  payable  at  any  reason- 
able time  of  the  last  day  of  grace  when  de- 
manded. And  the  law  is  so  stated  in  Kyd,  1$1. 
{78.)  The  practice  in  Alexandria  may  be  as 
Mated,  but  in  Baltimore  they  protest  on  the  third 
day,  in  banking  hours.  There  is  a  difference 
between  the  law  respecting  inland  and  foreign 
bills;  and  this  difference  arises  from  the  statute 
of  William,  which  gives  the  protest  on  inland 
bills,  and  requires  it  to  be  inside  after  the  expi- 
ration of  the  three  days.  Kyd,  161.  (91.)  It  is 
upon  this  statute,  which  is  in  force  in  Maryland, 
that  the  banks  hkve  adopted  the  practice  of  pro- 
testing promissory  notes  on  the  day  after  the 
expiration  of  the  three  days  of  grace.  A  prom- 
issory note,  as  soon  as  it  is  indorsed,  becomes 
an  inland  bill  of  exchange. 
281*J  ♦4th.  It  is  objected  to  the  fourth  bill 
of  exceptions  that  it  does  not  contain  the  whole 
evidence.  But  if  a  bill  of  exceptions  states  evi- 
dence, it  has  been  decided  by  this  court  that  it 
»  presumed  to  state  the  whole  evidence.  3  DaU. 
iB,  38,     Bingham  v.  CaJbott. 

It  is  said  that  the  exception  is  not  to  the  refu- 
el of  the  prayer,  but  to  the  opinion  which  was 
^ven.  If  the  opinion  prayed  was  correct,  and 
the  court  refused  to  ^ve  it,  or,  by  being  divided, 
failed  to  ^ve  the  mstruction  to  the  jiur  as 
prayed,  it  is  error.  The  court  will  disregard  the 
inaccurate  form  of  words,  and  come  at  the  sub- 
stance of  the  exception. 

As  to  the  want  of  funds  in  the  hands  of  the 
drawees,  the  court  are  to  presume  that  the  whole 
evidence  is  stated  in  the  exception.  We  deny 
the  principle  that  such  funds  can  be  only  money 
in  account.  There  was  reason  for  Fenwick  to 
believe  that  the  drawees  had  funds,  and  he 
ought,  therefore,  certainly  to  have  had  notice. 
There  is  not  the  least  ground  for  a  suspicion  of 
fraud  in  Fenwick. 

S%  to  the  count  for  money  had  and  received,  it 
is  a  common  law  count ;  but  upon  that  count  the 
plaintiff  cannot  recover  by  means  of  evidence 
resulting  from  that  biU,  unless  they  have  done 
every  thing  to  entitle  them  to  recover  upon  the 
bill  itaelf ,  l^  using  due  diligence,  giving  due 
notice,  &c. 

It  is  said  that  the  indorsement  was  made  in 
France,  and,  therefore,  the  law  of  France  is  to 
decide  the  responsibility  of  the  indorser;  and 
that  by  the  law  notice  is  not  necessary  to  the 
indorser,  if  neither  the  indorser  nor  the  drawer 
has  funds  in  the  hands  of  the  drawee:  and  Ev- 
ans is  cited  as  the  authority.  It  is  doubted 
whether  Evans  is  correct  in  that  position ;  but 
whether  correct  or  not,  it  does  not  apply,  because 
the  money  was  to  be  paid  here,  and  the  con- 
tract is  personal.    If  Fenwick  had  been  sued  in 
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France  it  might  have  applied,  but  bein^  sued 
here,  the  law  of  this  country  must  decide  his 
case. 

As  to  the  questions  what  is  due  notice,  and 
whether  it  be  a  matter  of  fact  or  of  law,  the  de- 
cisions cited  from  Dallas  are  no  authorities  in 
this  case.  They  all  turned  *upon  the  P282 
laws  of  peculiar  states.  Tliis  court  is  to  be  gov- 
erned by  the  law  of  the  place  where  the  trans- 
action happened,  unless  where  the  laws  of  the 
United  States  apply.  The  court,  in  this  case, 
are  to  decide  by  the  laws  as  they  exist  in  Mary- 
land; and  there  the  laws  of  England  respecting 
bills  of  exchange  and  promissory  notes  have  al- 
ways been  the  rules  of  decision.  We  are  not  in 
Maryland  to  be  governed  by  whimsical  opin- 
ions  drawn  from  either  Pennsylvania  or  Vir- 
ginia. Virginia  has  not  been  remarkable  for 
her  progress  in  commerce;  and  were  I  to  form 
a  system  of  commercial  law,  I  should  certainly 
not  draw  it  from  the  fantastical  opinions  adopt- 
ed in  either  of  those  states. 

In  England,  what  is  due  notice  has  been  and 
is  settled  and  determined  to  be  matter  of  law  to 
be  decided  by  the  court. 

On  the  25th  of  February,  the  Court  gave  the 
following  judgment: 

"  It  is  decr^  by  the  court  that  the  defend- 
ants Strieker  and  Payson,  not  having  obtained 
letters  of  administration  in  the  District  of  Colum- 
bia, were  not  competent  to  maintain  this  action; 
and  that  the  circuit  court  of  the  United  States 
in  and  for  the  said  district  erred  in  overruling 
the  demurrer.  It  is,  therefore,  considered  by 
the  court,  that  the  judgment  of  the  said  circuit 
court,  on  the  said  demurrer,  be,  and  the  same 
is  hereby  reversed,  and  that  judgment  thereon 
be  rendered  for  the  defendant  in  the  original 
action.* 

Cited— ^  Craoch  821;  4  Craoch  C.  C.  38;  15  Pet.  6;  Q 
Wall  400;  4  How,  181;  1  Cliff,  128,  131;  3  Mason  90;  4 
Mason,  33  (n.)  4  Wash.  00. 


THOMPSON  ©.  JAMESON. 

An  action  of  debt  for  800(.  128.  Id.  founded  on  a 
decree  in  chancery,  is  not  supported  by  a  decree 
for  8001. 12fi.  Id.  with  interest  from  a  certain  day  to 
the  day  of  rendering'  the  decree.  But  the  variance 
is  fatal.  Upon  an  attMchment  in  chancery  under 
the  laws  of  Virgrinia,  the  record  stated  that  ^'I.T.  in 
open  court  became  security  that  I.  H.  (the  absent 
debtor)  shall  perform  the  decree  of  this  court  if 
against  him." 

Qturre,  whether  an  action  of  debt  wllllie  a^nst 
I.  T.  for  the  amount  decreed  agralnst  I.  H. 

ERROR  from  the  circuit  court  of  the  District 
of  Cohimbia,  sitting  in  Alexandria. 
♦Thompson,  in  the  year  1795,  being  [*283 
indebted  to  Hadfield,  a  person  residing  out  of 
the  jurisdiction  of  the  commonwealth  of  Vir- 
dnia,  and  Hadfield  being  indebted  to  Jameson 
&  Brown  as  partners  in  merchandite,  the  latter 
obtained  from  the  county  court  of  Fairfax  an 
attachment  in  chancery,  in  the  nature  of  a  for- 
eign attachment,  to  stay  the  effects  of  Hadfield 
in  the  hands  of  Thompson,  under  an  act  of  as- 

1.— The  reporter  was  not  in  court  when  this  judg- 
ment was  entered,  but  he  has  understood  that  the 
Court  did  not  assign  the  reasons  upon  which  their 
opinion  was  grounded;  and  gave  no  opinion  upon 
the  other  points.  Se«  £7vaTU  on  Bills,  67,  68,  09,  70, 
71,  (u  to  notice. 
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sembly  of  Virginia,  entitled  **  An  act  directing 
the  method  oi  proceeding*  in  courts  of  equity 
against  absent  debtors,  or  otlier  absent  defend- 
ants, and  for  settling  the  proceedings  on  attach- 
ments against  absconding  debtors.  Bev.  Code, 
p.  122,  e.  78.  This  act  (flrects,  *'  that  if  in  any 
suit  which  hath  been  or  hereafter  shall  be  com- 
menced for  relief  in  equity,  in  the  hi^h  court 
of  chancery,  or  in  any  other  court  against  anj 
defendant  or  defenclants  who  are  out  of  this 
country,  and  others  within  the  same,  having  in 
their  hands  effects  of,  or  otherwise  indebted  to, 
such  absent  defendant  or  defendants,  and  the 
appearances  of  such  absentees  be  not  entered, 
and  security  given,  to  the  satisfaction  of  the 
court,  for  performing  the  decrees; upon  affidavit 
that  such  defendant  or  defendants  are  out  of 
the  coimtry,  or  that  upon  inquiry  at  his,  her,  or 
their  usual  place  of  abode  he,  she,  or  they  could 
not  be  found,  so  as  to  be  served  with  process ;  in  all 
such  cases  the  court  mav  make  any  order,  and 
require  surety,  if  it  shall  appear  necessary,  to 
restrain  the  defendants  in  this  country  from 
paying,  conveying  away,  or  secreting  the  debts 
by  them  owing  to,  or  the  effects  in  their  hands, 
01  such  absent  defendant  or  defendants;  and 
for  that  purpose  may  order  such  debts  to  be  paid,' 
and  effects  delivered,  to  the  said  plaintiff  or 
plaintiffs,  upon  their  giving  sufficient  security 
for  the  return  thereof,  to  such  persons,  and  in 
such  manner,  as  the  court  shall  direct."  It  fur- 
ther provides,  that  the  court  shall  appoint  some 
day  in  the  suceeding  term,  for  the  absent  de- 
fendant to  enter  his  appearance,  and  give  se- 
curity for  performing  the  decree;  and  shall  or- 
der notice  to  be  published,  <Sbc. ;  and  if  the  ab- 
sent debtor  shall  not  appear  and  give  such  secur- 
ity, within  the  time  limited,  the  court  may  pro- 
ceed to  take  such  proof  as  the  complainant  shall 
offer;  and  if  thev  shall  thereupon  be  satisfied 
of  the  justice  of  the  demand,  they  may  order  the 
bill  to  be  taken  as  confessed,  and  make  such  or- 
der and  decree  therein  as  to  them  shall  seem  just, 
and  may  enforce  due  performance  thereof,  &c. 
284*]  *In  the  record  of  that  case  in  Fairfax 
county  court,  it  is  stated,  "that  at  a  court  con- 
tinued and  held  for  the  said  coimty,  on  the  18th 
day  of  June,  in  the  year  last  mentioned,  came 
the  complainants  afores£iid,by  their  attomey,and 
thereupon  Jonah  Thompson,  in  open  court,  be- 
came security  that  the  said  Joseph  Hadtield 
shall  perform  the  decree  of  this  court,  if  against 
him;  and  on  motion  of  the  said  defendant,  Jo- 
seph Hadfleld,  by  his  attorney,  the  attachment 
is  discharged  as  to  the  effects  in  the  hands  of 
the  other  defendants."  The  court,  at  a  subse- 
quent term,  on  the  19th  of  November,  1799, 
decreed,  that  "  it  having  appeared  to  the  satis- 
faction of  the  court,  that  the  complainant's  bill 
hath  been  duly  taken  for  confessed,  after  his 
appearance  by  attorney,  and  giving  security  for 
performing  the  decree  against  him,  tlie  court 
doth  adjudge,  order  and  decree,  that  the  com- 
plainants do  recover  against  the  said  Joseph  Had- 
field,  the  sum  of  eight  hundred  and  sixty  pounds 
twelve  shilling  and  one  penny,  sterling,  (to  be 
settled  in  Viremia  currency,  at  the  rate  of  twenty 
per  cent,  exchange,)  together  with  interest  on 
Uie  same,  at  the  rate  of  five  per  cent,  per  an- 
num, from  the  8th  day  of  March,  1795,  until 
the  day  of  pronouncing  this  decree,  and  also 
his  costs,  by  him  expended  in  the  prosecution  of 
his  biU  here." 
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Hadfield  having  failed  to  perform  thia  de- 
cree, and  Brown,  the  partner  of  Jameson,  being 
dead,  Jameson  brought  the  present  action  of 
debt  in  the  circuit  court  of  the  District  of 
Columbia,  a^nst  Thompson,  founded  upon 
his  responsibility  as  security  for  Hadfield's  per- 
forming the  decree.  The  declaration  was  **of 
a  plea  that  he  render  unto  him  the  sum  of  eight 
hundred  and  sixty  pounds  twelve  shillings  and 
one  penny,  sterling,  of  the  value  of  one  thousand 
thirty-two  pouncb  fourteen  shillings  and  six- 
pence, Virginia  currency,  equal  to  three  thousand 
four  hundred  and  forty-two  dollars  And  forty-one 
cents.  United  States  currency,  which  to  hun  he 
owes,  and  from  him  unjustly  detains;  for  this, 
that  whereas,"  &c.  setting  forth  the  substance 
of  the  proceedings  on  the  attachment  in  Fair- 
fax county  court,  ''and  whereas  afterwards,, 
that  is  to  say,  at  a  court  held  for  the  said  county 
of  Fairfax,  on  the  18th  day  of  June,  1795,  at 
the  coimty  aforesaid,  the  said  Jonah,  in  open 
court,  b^me  security  that  the  said  Joseph 
would  perform  the  decree  of  the  said  court  in 
the  said  suit,  if  against  him;  *in  which  r*28l!^ 
said  suit  such  proceedings  were  had,  that  the 
said  court  of  the  county  of  Fairfax,  on  the  19th 
day  of  November,  that  is  to  say,  at  the  county 
of  Alexandria  aforesaid,  did  adjudge,  order 
and  decree,  that  the  said  Robert  B.  Jameson  <fe 
Co.  should  recover  from  the  said  Joseph,  the 
said  sum  of  860^.  12«.  \d.  sterling,  (to  be  set- 
tled in  Virginia  currency,  at  the  rate  of  twenty 
per  cent,  exchange,)  together  with  interest  on 
the  same,  at  the  rate  of  5  per  centum  per  annum, 
from  the  8th  day  of  March,  1795,  untU  the  day 
of  pronouncing  the  said  decree,  and  also  their 
costs  by  them  expended  in  the  prosecution  of 
the  said  bill.  All  which  by  the  record  thereof, 
now  remaining  in  the  office  of  the  county  court 
of  Fairfax,  will  more  fully  and  at  large  appear. 
And  the  said  Robert  B.  Jameson,  in  fact  avers, 
that  the  said  Joseph  has  not  in  any  manner  per- 
formed the  decree  of  the  said  court  of  Fairfax 
county,  in  the  cause  aforesaid  made,  in  this, 
that  he  has  not  paid  to  the  said  Jameson  &  Co. 
in  the  lifetime  of  the  said  Brown,  nor  to  the 
said  Jameson,  who  has  survived  the  said  Brown, 
the  said  sum  of  8602.12«.ld.  sterling,  or  the  value 
thereof  in  Virginia  currency,  at  the  rate  of  ex- 
change in  the  said  decree  mentioned,  with  in- 
terest thereon  as  awarded  by  the  said  decree ; 
which  said  decree,  in  form  aforesaid,  yet 
remains  in  full  force  and  effect,  not  reversed  or 
satisfied;  by  reason  whereof,  action  accrued  to 
the  said  Jameson  &  Co.  to  demand  and  have 
from  the  said  Jonah,  the  said  sum  of  8602.  12«. 
Id,  sterling,  of  the  value  aforesaid.  And  the 
said  Jameson  further  avers,  that  the  said  Brown, 
on  the        day  of  ,    in  the  year        de- 

parted this  life,  to  wit,  at  the  county  of  Alex- 
andria aforesaid,  whereby  the  said  cause  of 
action  survived  to  the  said  Jameson.  Never- 
theless, the  said  Jonah  the  said  sum  of  860^.  12n. 
\d.  sterling,  of  the  value  aforesaid,  or  any  part 
thereof,  to  the  said  Jameson  &  Co.  in  the  life- 
time of  the  said  Brown,  or  to  the  said  Jameson, 
since  his  death,  has  not  paid,  &c.  to  the  damage 
of  the  said  Jameson,  five  hundred  dollars,  and 
therefore  he  brings  suit,"  &c. 

There  was  an  office  judgment  at  the  rule» 
in  November,  1801,  which  was  not  set  aside 
at  the  next  succeeding  court  in  January,  1802. 
At  April  term,  1802,  the  defendant's  counsel 
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moved  to  set  aside  the  oflice  judgment  on 
280*]  *pleading  nil  debet.  The  court  being  divi- 
ded on  the  propriety  of  that  plea  to  an  action 
founded  on  the  record  of  a  court  of  one  of  the 
states,  the  plea  was  not  received,  and  a  bill  of 
exceptions  was  taken  by  the  counsel  for  the  de- 
fendant, and  signed  l)v  the  judge  who  was 
against  the  admission  of  the  plea.  The  pleas  of 
nul  del  record  and  payment  were  then  filed, 
and  issues  made  up  on  which  the  cause  went  to 
trial.  The  verdict  upon  the  issue  of  payment 
was  in  the^  words:  **  we  of  the  jury  find  for 
the  plaintiff  the  debt  in  the  declaration  men- 
tioned, and  one  cent  damages,  to  be  discharged 
by  the  payment  of  two  thousand  and  five  hun- 
dred and  forty-four  dollars  and  forty-nine 
cents. 

And  the  defendant  moved  in  arrest  of  judg- 
ment for  the  following  reasons: 

1st.  Because  the  action  is  brought  for  sterling 
money,  when  it  appears  by  the  plaintiff's  own 
showing  in  the  declaration,  that  the  original 
sterling  debt  has  been  changed  by  the  decree  of 
the  county  court  of  Fairfax,  into  the  current 
money  of  Virginia. 

2d.  Because  the  plaintiff,  in  his  declaration, 
declares  for  a  sterling  debt,  and  lays  his  dam- 
ages in  current  money. 

3d.  Because  the  jury  have  found  their  dam- 
ages in  current  money,  and  have  fixed  the  sum 
in  current  money,  at  which  the  said  sterling 
debt  might  be  discharged. 

4tih.  Because  it  doth  not  appear  by  the  plaint- 
iff's declaration  what  was  the  nature  of  the  de- 
fendant's undertaking  as  security,  whether  it 
was  by  record,  by  bond,  or  by  parols. 

5th.  Because  the  whole  proceedings  are  irreg- 
ular, informal  and  erroneous. 

These  reasons  not  being  deemed  sufficient  by 
the  court  below,  judgment  was  rendered  for 
the  plaintiff  for  "8607.  12«.  \d.  sterling  of  the 
value  of  1,032/.  14*.  6d.  Virginia  currency, 
equal  to  three  thousand  four  hundred  and 
forty-two  dollars  and  forty-one  cents.  United 
287*]  *States  currency,  the  debt  in  the  de- 
claration mentioned,  and  one  cent  damages,  bv 
the  jurors  aforesaid,  in  form  aforesaid  assessed, 
and  also  his  costs  bv  liirn  about  his  suit  in  this  be- 
half ezpendeil ;  and  the  said  defendant  in  mercy, 
ifec.  But  this  judgment  (damages  and  costs  ex- 
empted) is  to  be  discharged  by  the  payment  of 
2,544  dollars  and  49  cents." 

To  reverse  this  judgment,  the  defendant  be- 
low sued  out  the  present  writ  of  error. 

Swann,  for  the  plaintiff  in  error. 

£.  J.  Lee  and  Key.  for  the  defendant. 

Swann.  Ist.  The  declaration  does  not  show 
any  obligation  on  Thompson,  upon  which  this 
or  any  other  action  will  lay. 

2d.  If  it  does,  it  is  not  such  a  one  as  will  sup- 
port an  action  of  debt. 

8d.  If  an  action  of  debt  will  lay.  still  this 
action  will  not,  because  it  Is  brought  for  part  of 
the  debt  only. 

4th.  The  action  is  brought  for  sterling  money, 
whereas  it  ought  to  have  been  brought  for  Vir- 
^nift  currency. 

5th.  If  properly  brought  for  sterling  money, 
the  court  below  ought  to  have  rated  the  ex- 
change. 

Ist.  The  record  simply  states,  that  "  the  said 
Jonah  (Thompson)  in  open  court  became  secu- 
rity ;"  but  does  not  state  how ;  whether  by  bond, 
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by  parol,  or  by  matter  of  record.     It  is  only  a 
record  declaration  that  he  became  security. 

2d.  The  record  states,  that  he  became  securi- 
ty that  Hadfield  would  perform  the  decree  of 
the  court,  if  against  him;  and  net  that  Thomp- 
son would  pay  the  debt,  or  that  he  undertook 
to  pay  any  sum  of  money  whatever.  Nor  does 
it  state  that  he  became  bound  in  any  particular 
sum.  It  does  not  state  that  he  undertook  to 
pay  the  debt  *if  Hadfield  did  not.  There  [♦288 
is  nothing  to  support  an  action  of  debt.  It  is, 
if  any  thing,  a  collateral  undertaking;  and  if 
any  action  will  lay,  it  must  be  covenant.  Ta 
support  an  action  of  debt,  there  must  be  a  direct 
obligation  on  the  part  of  the  defendant,  moving 
to  the  plaintiff,  to  pay  a  certain  sum,  or  a  sum 
which  may  be  rendered  certain. 

8d.  The  declaration  is  for  860/.  12«.  Id,  ster- 
ling of  the  value  of  1,032/.  14«.  M.  Virginia 
currency,  equal  to  3,442  dollars  and  41  cents. 
United  States  currency.  This  is  not  the  whole 
debt  due  by  the  decree.  You  must  sue  for  the 
whole  debt,  or,  if  you  sue  for  a  part,  you  must 
state  the  residue  to  be  satisfied. 

The  decree  of  the  court  of  Fairfax  was  ren- 
dered on  the  l&th  of  November,  1799,  and  was, 
that  the  complainants  recover  against  Hadfield 
the  sum  of  860/.  VZn.  \d.  sterling,  (to  be  settled 
in  Virginia  currency  at  the  rate  of  20  percent, 
exchange,)  together  with  interest  on  the  same 
at  the  rate  of  5  per  cent,  per  annum,  from  the 
8th  of  March,  1795,  until  the  day  of  pronounc- 
ing that  decree,  (19th  November,)  1799,  and 
also  his  costs  by  him  exx)ended  in  the  prosecu- 
tion of  his  bill.  The  debt  was  composed  of  the 
principal  sum  reduced  to  Virginia  currency  at 
20  per  cent,  exchange,  and  interest  thereon  at 
5  per  cent,  per  annum,  calculated  from  8th  of 
March,  1795,  to  the  19th  of  November,  1799, 
and  costs.  But  the  declaration  is  only  for  the 
principal.  It  is,  therefore,  only  for  a  part  of 
the  debt,  and  does  not  state  the  residue  to  be 
satisfied.  A  debt  cannot  be  divided,  and  the 
reason  of  the  law  is,  that  a  multiplicity  of  ac- 
tions may  be  prevented,  S  Mod.  41,  Ma/rsh  v. 
Cutler.  Cro.  Jac.  498,  499,  Pemberton  v.  Shetton. 

4;th.  The  debt  was  originally  due  from  Had- 
field in  sterling  money,  but  the  debt  due  by  the 
decree  is  a  current  money  debt.  The  decree 
has  changed  it  from  sterling  to  currency. 

It  is  an  express  command  that  it  shall  be  set- 
tled in  current  money,  at  a  certain  rate.  It  is 
no  longer  a  sterling  debt.  If  an  action  of  debt 
will  lay  for  it,  it  must  be  laid  as  a  debt  due  in 
Virginia  currency. 

5th.  But  if  it  is  a  sterling  debt,  then  the  court 
below  ought,  under  the  act  of  the  Virginia  as- 
sembly, (itev.  Code,  *p.  121,  c.  77,  s.  6,)J«289 
to  have  fixed  the  rate  of  exchange.  The  ver- 
dict ought  to  have  been  simply  for  the  sterling 
debt  and  damages ;  but  the  jury  have  gone  on 
and  said  that  the  debt  shoulcf  be  discharged  by 
the  payment  of  2,544  dollars  and  49  cents:  and 
the  court  have  rendered  judgment  in  the  same 
manner,  without  fixing  the  rate  of  exchange. 

6th.  The  declaration  states  the  decree  to  have 
been  made  on  the  19th  of  Novemblr,  but  does  not 
say  in  what  year.  This  omission  was  fatal  on 
the  plea  of  nul  tiel  record. 

E.  J.  Lee,  for  the  defendant  in  error. 

Ist.  The  record  states  the  obligation  of 
Thompson  in  the  very  words  of  the  act  of  as- 
sembly.    It  is  the  highest  obligation  which  he 
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could  have  entered  into.  It  is  an  acknowledg- 
ment on  record,  and  is  stronger  than  his  bona. 
Its  meaning  is  evident  from  the  intention  of  the 
act  of  assembly ;  and  is  simply  this,  that  Had- 
lield  should  pay  the  money  decreed  to  be  due, 
and  if  he  did  not,  that  Thompson  would  pay  it 
for  him. 

2d.  To  the  objection  that  this  is  not  such  an 
obligation  as  will  support  an  action  of  debt,  the 
answer  is,  that  it  is  m  the  nature  of  a  recog- 
nizance in  chancery,  and  an  action  of  debt  whI 
lie  on  such  a  recognizance.     1  Efsp.  N.  P.  Z16. 

3d.  The  case  in  3  Mod.  does  not  apply  to  the 
present.  There  the  action  was  upon  a  judg- 
ment. Here  it  is  upon  the  obligation  or  recog- 
nizance of  Thompson.  We  have  declared  for 
as  much  as  was  due  from  Hadfield,  and  no 
more.  The  obligation  of  Thompson  was  to  pay 
what  Hadfield  should  fail  to  pay.  Our  action 
is  for  this.  The  record  of  Fairfax  court,  which 
is  made  part  of  the  declaration,  shows  how  the 
residue  was  discharged. 

4th.  The  court  of  Fairfax  did  not  convert  the 
debt  into  Virginia  currency.  They  only  fixed 
the  principles  on  which  the  exchange  should  be 
made.  The  decree  is  for  sterling,  to  be  dis- 
charged in  current  money  at  a  certain  rate  of 
exchange. 

290*]  *5th.  It  is  the  province  of  the  jury, 
and  not  of  the  court,  to  fix  the  value  of  sterling 
money.  1  Wanli.  37S,  378,  Bamet  et  al.  r. 
Wattfon  et  al. 

6th.  Although  the  year  of  the  decree  is  not 
stated  in  the  declaration,  yet  enough  is  stated 
to  render  it  certain. 

Key  was  to  have  argued  on  the  same  side, 
but  on  examination  of  the  record  of  the  decree 
in  Fairfax,  and  comparing  it  with  the  declara- 
tion ;  and  finding  the  decree  to  be  for  860^.  12«. 
Id.  sterling  with  interest  from  a  certain  day  to 
the  day  ot  passing  the  decree,  and  the  declara- 
tion being  only  for  the  principal,  he  considered 
the  variance  as  fatal.  He  had  not  before  noticed 
accurately  the  words  of  the  decree,  but  had 
supposed  the  interest  did  not  stop  at  any  certain 
day,  but  was,  bv  the  decree,  to  run  till  the  time 
of  payment.  He  did  not  understand  that  this 
point  had  been  made  in  the  court  below,  and, 
therefore,  had  not  before  examined  the  record 
with  a  view  to  it. 

The  Court  gave  no  opinion  upon  the  other 
points,  but,  considering  this  variance  as  fat^, 

Reversed  the  judgment. 

The  Gfiief  Jtuftice  observed,  that  there  was  no 
clause  in  the  declaration  stating  that  Thompson 
undertook  to  pay  if  Hadfield  did  not,  and  there- 
fore an  action  of  debt  would  not  lay. 
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MANDEVILLE  &  JAMESON 

V. 

JOSEPH  RIDDLE  &  CO. 

In  Virginia,  an  indorsee  of  a  promissory  note  can- 
not maintain  an  action  against  a  remote  indorser 
for  want  of  privity. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Alexandria,  in  an 
action  on  the  case  brought  by  the  defendant  in 
error  for  money  had  and  received,  which  was 
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the  only  count  in  the  declanUion;  and  to  which 
the  defendant  pleaded  the  general  issue. 

*The  evidence  offered  and  admitted  [*291 
to  support  the  declaration  was  a  promissory 
note  made  by  Vincent  Gray,  dated  at  Alexan- 
dria on  the  second  of  March,  1798,  by  which 
he  promised  to  pa^,  sixty  days  after  date,  to  the 
order  of  Mandeville  &  Jameson,  1,500  dollars 
for  value  received,  negotiable  at  the  bank  of 
Alexandria.  This  note  was  indorsed  by  Man- 
deville &  Jameson  to  James  M*Clenachan,  and 
by  him  to  Joseph  Riddle  &  Co. ,  the  defendants 
in  error.  The  protest  of  a  notary  public,  made 
on  the  fifth  May,  1798,  attesting  that  he  had 
on  that  day  demanded  payment  of  the  note  of 
the  maker,  who  refused,  and  of  Mandeville  & 
Jameson,  the  first  indorsers,  who  also  refused, 
and  that  James  M'Clenachan,  the  other  indor- 
ser, did  not  dw*ell  in  his  district.  The  record 
of  a  suit  on  the  same  note  brought  by  Joseph 
Riddle  &  Co.,  on  the  14th  of  June,  1798,  against 
Vincent  Gray,  the  maker,  prosecuted  to  final 
judgment  and  execution,  upon  which  execution 
he  was  committed  to  gaol,  and  took  the  oath  of 
an  insolvent  debtor,  and  was  discharged  on  the 
6th  of  February.  1799. 

The  present  action  was  commenced  in  July, 
1801. 

A  bill  of  exceptions  was  taken  by  the  defend- 
ants below%  statmg  these  facts,  and  that  they 
prayed  the  opinion  of  the  Court: 

1st.  Whether  this  action  could  be  sustained 
by  the  present  "plaintiffs  against  the  present 
defendants,  there  beins  an  intennediate  indor- 
ser between  them;"  ana, 

2d.  "  Whether,  if  the  said  action  is  sus- 
tainable, the  said  evidence  is  admissible  upon  a 
single  count  for  money  had  and  received ;  and 
that  the  opinion  of  the  court  below  was,  that 
the  action  might  be  sustained,  notwithstanding 
the  intermediate  indorser;  and  that  the  evidence 
was  admissible  upon  the  single  count  for  money 
had  and  received.  Verdict  and  judgment  for 
the  plaintiffs  for  1,919  dollars,  and  costs;  to 
reverse  which  the  defendants  below  sued  out 
the  present  writ  of  error. 

E.  J.  Lee  and  Swann,  for  the  plaintiffs  in 
error. 

Simms,  for  the  defendants. 

♦E.  J.  Lee.  1st.  The  action  of  indeln-  [*292 
tatus  assumpsit  will  not  lay  for  the  holder  against 
a  remote  indoi"ser,  because  there  is  no  privity 
of  estate  or  privity  of  contract.  It  is  an  action 
at  common  law;  and  by  the  common  law  no 
action  of  indebitatvs  atutumpsit  for  money  had 
and  received  will  lay  except  betw^eeft  privies. 
Kyd,  176,  {113,  114.) 

2d.  There  being  only  one  count  in  the  dec- 
laration, and  that  being  only  for  money  had 
and  received,  the  note  ought  not  to  have  been 
given  in  evidence,  because  it  must  have  been  a 
surprise  to  the  defendants.  In  England  it  is 
usual  to  give  notice  of  the  plaintiff's  real  ground 
of  action  either  by  a  special  count,  or  by  a  for- 
mal notice.  The  defendants  could  not  come 
prepared  to  defend  the  action.  The  action  for 
money  had  and  received  is  said  to  be  in  the  na- 
ture of  a  suit  in  equity.  But  here  the  defend- 
ants were  in  a  worse  situation  than  if  a  bill  in 
chancery  had  been  filed  against  them;  for  in 
that  case  the  bill  must  have  stated  the  grounds 
of  the  claim,  and  shown  the  equitable  circum- 
stances which  entitled  the  plaintiffs  to  recover. 
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A  remote  indorser  is  liable  to  the  holder  only 
upon  the  custom  of  merchant8,  and,  therefore, 
There  ought  to  have  been  a  special  count  stating 
the  custom. 

The  English  statute  of  Anne  respexrting  prom- 
Ifwory  notes  is  not  in  force  in  Vir^nia;  and  the 
5«*t  of  assembly  which  supplies  its  place  only 
allows  an  assignee  to  bring  an  action  of  debt  in 
bis  own  name  against  the  maker  of  the  note, 
but  gives  no  remedy  against  the  assignors. 
Hence  it  results  that  tiie  remedy  of  the  assignee 
;iiminst  the  assignors  is  either  at  common  Taw, 
or  under  the  custom  of  «aerchants.  By  the 
<v>mmoQ  law  the  action  of  indMtatus  aivmmp- 
Mt  lies  only  between  privies:  and  here  is  no 
privity.  And  if  resort  be  had  to  the  custom  of 
merchants,  that  custom  must  be  averred  in  the 
declaration. 

Simms,  contra. 

Every  indorser  is  as  the  maker  of  a  new  note. 
f  Stm/479.,  SmalhjDood  V.  Vernon.  Esp.  N.  P. 
293*1  SS.  2  Burr.  67^,  *HeyUn  v.  Adatnmn. 
He  undertakes  to  pay  the  sum  mentioned  in  the 
note.  If  the  original  maker  does  not.  As  soon 
iis  the  original  maker  fails  to  comply  with  his 
^mpagement,  that  of  the  indorser  becomes  ab- 
solute. He  then  becomes  the  holder  of  so  much 
money  as  is  expressed  in  the  note,  to  the  use  of 
his  immediate  indorsee,  or  of  such  person  as 
he  shall  name. 

It  is  true  the  plaintiffs  below  have  nought 
their  remedy  at  common  law;  and  by  common 
law  they  are  entited  to  recover.  Every  man 
ought  to  be  compelled  to  pay  money  which  he 
has  in  his  hands  l)elonging  to  another,  and  whic-li 
in  equity  and  good  conscience  he  has  no  right 
10  retain.  And  the  principle  is  now  well  es- 
labllnhed,  that  at  common  law  he  may  be  com- 
jielled  to  pay  it  by  an  action  for  money  had  and 
received. 

As  to  the  evidence  offered  on  this  count,  it 
was  long  doubted,  before  the  statute  of  Anne, 
whether  any  other  than  an  action  of  indebitatua 
tnunimpttit  toT  money  had  and  received,  or  for 
money  lent,  would  lay  upon  a  note.  This  was 
the  ground  of  contention  between  Lord  Holt 
and  the  merchants  of  Lombard  street;  hestren- 
\iously  contending  that  the  action  for  money 
Itad  and  received,  or  for  money  lent,  was  the 
-4)01^  proper  remedy;  and  they  endeavoring  to 
bring  into  use  the  form  of  declaring  upon  a 
note  as  a  specialty.  Although  a  note  may  now, 
under  the  statute,  be  declared  upon  as  a  spe- 
cialty, yet  the  statute  has  not  tfU^en  away  Uie 
(x)nimon  law  remedy  which  existed  before. 

As  to  surprise,  the  objection  made  would  go 
to  almost  every  case  where  money  had  and  re- 
ceived is  the  proper  action :  such  as  where  the 
consideration  happens  to  fail,  or  where  money 
has  been  paid  by  mistake,  &c. 

Indoreement  is  evidence  that  the  indorser 
has  received  money  of  the  indorsee.  And  at 
And  from  the  time  of  the  indorsement,  the  in- 
dorser is  debtor  to  the  indorsee,  and  the  debt 
may  be  proved  under  a  commission  of  bank- 
i^ptcy  against  the  indorser  before  the  note  is 
paTable. 

In  this  case,  however,  there  could  be  no  sur- 
prise; the  defendants  below  had  notice  of  the 
non-pajment  of  the  note,  and  that  they  would 
294*J  be  held  liable;  and  it  is  immaterial  *by 
what  means  notice  is  given.  Dong.  138.  Long- 
rhamp  V,  Kenny. 
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In  the  case  of  Grant  v.  Vaughan,  3  Burr. 
1616,  the  cases  upon  promissory  notes  before 
the  statute  of  Anne  are  taken  up  and  consid- 
ered with  great  clearness  and  ability  by  the 
Court.  Every  principle  established  in  that  case 
furnishes  an  argument  for  the  original  plaintiffs 
in  this.  The  case  there  was,  that  Vaughan 
drew  a  check  or  order  on  his  banker  in  these 
words:  ("pay  ship  Fortune  or  bearer  70^.") 
and  cave  it  to  Bicknell,  who  lost  it.  It  was 
foun^  by  some  person  and  honei^tly  taken  in 
payment  for  goods  by  the  plaintiff,  in  his  wav 
of  trade  as  a  mercfT.  Payment  of  the  check 
being  stopped  at  the  banker's,  the  plaintiff 
brought  suit  against  Vaughan,  the  drawer,  and 
declared  upon  an  inland  bill,  and  for  money 
had  and  received  to  his  use.  It  w^s  held  that 
these  notes  are,  by  law,  negotiable,  and  were 
so  before  the  statute  of  Anne,  and  that  the 
bearer  of  them  might  maintain  an  action  as 
bearer,  where  he  could  entitle  himself  to  them 
on  a  valuable  consideration,  and  for  this  was 
cited  Uinton'%  Case,  S  Shower,  235,  in  the  reign 
of  Charles  II. 

Crawley  t>.  Croiother,  2  Freeman,  257,  in  the 
year  1702,  before  the  statute  of  Anne. 

1  Sftlk.  1S6.  pi.  5.  Anonynums,  10  Wm.  III. 
and  Miller  v.  Race,  1  Burr.  45S.  31  Geo.  II. 

That  the  only  dispute  before  the  statute  of 
Anne  w&s  as  to  the  mode  of  declaring;  but 
that  it  never  was  disputed  "  that  an  action  upon 
an  indebitatus  atssumpsit  generally  for  money 
lent,  might  be  brought  upon  a  note  payable  to 
one  or  order;"  and  cites  2  Ijord  Haym.  75S, 
Cterke  v.  Martin.  "That  upon  the  second 
count,"  Lord  Mansfield  said,  "  the  present  cas<* 
is  quite  clear,  beyond  all  dispute.  For  un- 
doubtedly, an  action  for  money  had  and  re- 
ceived to  the  plaintiff's  use  may  be  brought  by 
the  bona  fide  bearer  of  a  note  made  payable  to 
bearer.  There  is  no  case  to  the  contrary.  It 
was  certainly  money  received  for  the  use  of  the 
original  advancer  of  it;  and  if  so,  it  is  for  the 
use  of  the  person  who  lias  the  note  as  bearer. 

And  Wilmot,  Justice,  said,  that  it  was  noto- 
rious, that  such  notes  were  in  fact  and  prac- 
tice negotiated.  ^  Probably,  ♦the  jury  [*295 
took  upon  themselves  to  consider,  whether 
such  bills  or  notes  as  this  is,  were  in  their 
own  nature  negotiable;  but  this  is  a  point 
of  law;  and  by  law,  they  are  negotiable." 
And  again  he  says,  ' '  but  this  is  a  negoti- 
able note;  and  the  action  may  be  brought  in 
the  name  of  the  bearer.  Bearer  is  descriptio 
persona,  and  a  person  may  take  by  that  des- 
cription as  well  as  by  any  other.  In  the 
nature  of  the  contract,  there  is  no  impropriety 
in  his  doing  so.  It  is  a  contract  to  pay  the 
bearer,  or  to  the  person  to  whom  he  shall 
deliver  it,  (whether  it  be  a  note  or  a  bill  of  ex- 
change,) and  it  is  repugnant  to  the  contract, 
that  the  drawer  should  object  that  the  bearer 
has  no  right  to  demand  pa3rment  from  him. 
The  reasons  given  in  the  cases  that  are  oppo- 
site to  this  are  altogether  unsatisfactory."  Even 
before  the  statute  of  3  and  4  Anne,  Lord  Chief 
Justice  Holt  himself  thought  that  an  indebitatun 
assumpsit  for  money  lent,  or  for  money  had 
and  received,  might  be  maintained  upon  such  a 
note." 

And  Yates,  Justice,  said,  "Nothing  can  he 
more  peculiarly  negotiable  than  a  draught  or 
bill  payable  to'bearer;  which  is,  in  its  nature 
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payable  from  hand  to  hand,  toties  quoHes.'*  It 
had  been  doubted »  it  is  true,  whether  that  spe- 
cies of  action,  where  theplaintifif  declares  upon 
the  note  itself  as  upon  a  specialty,  was  proper; 
but  here  is  a  count  upon  a  general  indebitatufi 
asmimpsit,  for  money  had  and  received  to  the 
plaintifif's  use.  The  question,  whether  he  can 
maintain  this  action,  depends  upon  its  being 
assignable,  or  not.  The  original  advancer  of 
the  money  manifestly  appears  to  have  had  the 
money  in  the  hands  of  the  drawer,  and,  there- 
fore, he  wa.«»  certainly  entitled  to  bring  this  ac- 
tion. And  if  he  transfers  his  property  to  an- 
other person,  that  other  person  may  also  main- 
tain the  like  action.  Whoever  has  money 
in  the  hands  of  another  may  bring  such  an  ac- 
tion against^  him.  This  appears  from  the  de- 
termination in  the  case  of  Ward  v.  Etans,  re- 
ported in  2  Lord  Baym.  930,  where  not  a  shil- 
ling of  money  had  passed  between  the  plaintiff 
and  defendant;  and  yet  Holt  and  Powell  both 
held  that  an  indebitatus  assumpsit  for  moneys 
received  to  the  plaintiff's  use  properly  lay." 

This  case  clearly  shows,  that  actions  upon 
promissory  notes  payable  to  bearer,  or  order, 
»96*]  might  have  been  maintained  *before 
the  statute  of  Anne ;  and  that  such  actions  did 
not  depend  upon  the  privity  of  contract.  There 
certainly  is  not  more  privity  of  contract  be- 
tween the  drawer  of  a  note,  and  the  bearer, 
(especially  after  that  note  has  been  lost  by  the 
lawful  owner,  and  comes  to  the  hands  of  the 
plaintiff  through  the  finder,)  than  between  the 
maker  of  a  note  payable  to  order,  and  the  in- 
dorsee. It  also  shows  that  there  are  certain  in- 
struments, which  are  negotiable  in  their  own 
nature  by  force  of  the  contract  itself,  inde- 
pendent of  statute  law;  and  that  a  promisee 
may  as  well  be  described  by  being  the  bearer  of 
a  certain  paper,  a^  by  being  named  with  his 
diristian  and  surname.  And  if  he  may  be 
designated  by  the  fact  of  being  the  bearer  of  a 
paper,  there  is  no  reason  why  he  may  not 
equally  be  described  hy  the  fact  of  his  oeing 
the  nominee  of  a  certain  other  person,  and  the 
holder  of  a  certain  note. 

There  is  no  doubt  that  before  the  statute  of 
Anne  notes  were  passed  from  one  to  another, 
and  actions  for  money  had  and  received  were, 
on  common  law  principles,  maintain^  by  the 
bearers  and  indorsees.  The  indorsement  was 
considered  as  conveying  or  assliming  the  money 
of  the  payee  in  the  hands  of  the  maker;  and 
the  original  contract  of  the  maker  was,  to  hold 
the  money  to  the  use  of  the  p^ee,  or  of  such 
person  as  he  should  appoint.  Frivity  of  con- 
tract is  not  the  ground  of  the  action  for  money 
had  and  received.  And  among  the  many  cases 
of  that  kind,  there  will  be  scarcely  found  one 
in  which  such  a  privity  has  existed.  If  I  lose 
money,  I  may  have  thi^  action  against  the 
finder.  If  A.  delivers  money  to  B.  to  be  paid 
over  to  C.  the  latter  may  maintain  this  action 
against  B.  If  a  man,  under  pretence  of  au- 
thority from  me,  receive  money  due  to  me,  I 
may  recover  it  of  him  in  this  form  of  action. 
So  if  I  pay  money  to  another  by  mistake.  So 
if  a  man  obtains  money  from  me  by  fraud  and 
deceit.  So  if  the  consideration  of  a  bargain 
fail.  So  if  one  pretending  a  right  to  an  office 
receive  fees,  the  rightful  officer  may,  by  an  ac- 
tion for  money  had  and  received,  recover  of 
him  the  amount  of  fees  so  received. 
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The  indorser  is  a  new  drawer  as  to  all  the 
subsequent  parties.  He  has  received  money 
from  his  indorsee  which  he  engages  to  hold  to 
his  use,  or  to  the  use  of  such  person  as  he  shall 
appoint,  in  case  the  maker  does  not  pav 
*the  note  on  demand.  This  principle  [*29t 
results  from  the  custom  of  merchants;  for  the- 
moment  a  promissdi*y  note  payable  to  order  is. 
indorsed,  it  becomes,  in  its  nat\ire,  independent 
of  any  statute,  an  inland  bill  of  exchange,  lM)th 
in  form  and  substance.  The  indorser  orders 
the  maker  to  pay  to  the  indorsee,  or  his  order, 
the  sum  of  money  mentioned  in  the  note.  The 
maker  by  signing  the  not-e  acknowledges  that 
he  has  effects  of  the  payee,  to  the  amoimt  of 
the  note,  in  his  hands;  and  by  making  the  note 
payable  to  the  order  of  the  payee,  he  authorizes 
the  payee  to  draw  upon  him  for  that  amount, 
and  pledges  himself  to  honor  the  draft.  An 
acceptance  may  be  made  before  the  bill  is  issued . 
and  IS  equally  binding  as  if  made  after.  Kf/d, 
48,  49.  The  signature  of  the  maker  to  the  note 
is  an  acceptance  of  the  payee's  bill.  No  part 
or  circumstance  of  a  bill  of  exchange  is  want- 
ing. 

The  plaintiffs  below,  therefore,  were  clearlv 
entitled  to  recover  the  money  from  the  defend- 
ants; and,  therefore,  the  defendants  ought  not 
in  justice  and  good  faith  to  withhold  it.  In  such 
a  case  there  never  has  been  a  doubt  but  that  the 
bill  may  be  given  in  evidence  on  the  count  for 
money  had  and  received. 

Swann.  in  reply. 

If  the  indorser  is  liable,  it  must  \ye  under  the 
act  of  assembly.  But  the  act  of  assembly  ^iv(>s 
an  action  only  a^nst  the  maker,  as  is  evident 
from  the  provision  for  allowing  all  just  dis- 
counts, not  only  against  the  holder  but  against 
his  assignor  before  notice.  No  case  can  be 
found  of  an  action  for  money  had  and  received 
brought  by  an  indorsee  against  a  remote  in- 
dorser, either  before  the  statute  of  Anne  or 
after.  The  cases  cited  are  of  a  note  payable  u> 
bearer. 

If  any  action  will  lay,  it  must  be  on  the 
statute  of  Virginia. 

Marshall,  i^hief  Justice. 

It  is  decided  in  Virginia  that  an  action  is 
maintainable  by  the  assignee  against  the  assignor, 
and  not  under  the  act  of  assembly. 

♦February  26th.  The  thief  Justice  [«20» 
delivered  the  opinion  of  the  court, 

"  The  only  question  in  this  case  is,  whether 
an  action  of  indebitatus  assumpsit  can  be  main- 
tained by  the  assignee  of  a  promissory  note 
made  in  Virginia,  against  a  remote  assignor. 

"The  act  of  the  Virginia  assembly  which 
makes  notes  assignable,  gives  the  assi^ee  an 
action  of  debt  in  his  own  name  against  the 
maker  of  the  note,  but  is  silent  with  respect  to 
the  claim  of  the  assignee  against  the  assignor. 
It  was  therefore  long  a  doubt  whether,  the 
assignor  became  liable  on  his  mere  assignment, 
without  any  special  agreement,  for  the  contents 
of  the  note,  in  the  event  of  the  insolvency  of 
the  maker.  This  doubt  has  at  length  been 
settled  in  Virginia,  so  far  as  to  declare  the  lia- 
bility of  the  assignor  on  such  assignment ;  but 
not  the  amount  for  which  he  is  liable.  It  seems 
to  be  yet  a  question  whether  he  is  anf^^erable 
for  the  sum  mentioned  in  the  note,  or  for  only 
so  much  as  he  received  for  it,  provided  he  shall 
be  able  to  prove  the  sum  actually  received.     It 
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i<  also  a  question  whether  the  assignee  can  have 
rpcoarse  to  any  other  than  his  immediate  as- 


si^^or. 


"  As  the  act  of  assembly  gives  no  right  to  sue 
the  assignor,  such  an  action  can  only  be  main- 
taioeii  on  the  premise  which  the  law  implies 
from  the  assignment,  and,  consequently,  can 
only  be  sustained  by  and  against  the  persons  to 
and  from  whom  the  law  implies  such  a  promise 
to  liave  l)een  made.  As  the  assignment  is  made 
to  a  t)articular  person,  the  law  implies  a  promise 
10  that  person ;  but  it  raises  no  promise  to  any 
otlicr.  There  U  no  fact  on  which  to  imply  such 
pn)miKe. 

"In  the  language  of  the  books,  there  is  a 
privity  between  the  assignor  and  his  immediate 
assigilee;  but  no  privity  is  perceived  between 
the  assignor  and  his  remote  assignee.  The  im- 
plieti  promise  growing  out  of  the  indorsement,  is 
not  considered  as  having  been  made  assignable  by 
the  act  of  assembly,  and,  therefore,  the  assignee 
of  that  promise  cannot  maintain  an  action  of 
indfhUiitus  (untuinptfit  on  it. 
290*]  *"It  is,  therefore,  the  opinion  of  the 
Court  that  this  action  is  not  maintainable,  and 
that  the  Judgment  ought  to  be  reversed^ 


STUART  t>.  LAIRD. 

A  causae  nia}%  by  act  of  conif  rei>8,  be 
from  one  inferior  tribunal  to  another. 

A  contemporary  exposition  of  the  constitution, 
practioed  and  acquiesced  under  fur  a  period  of 
jears,  fixes  the  construction;  and  the  court  will 
not  abake  or  control  it. 

ERROR  from  the  5th  circuit  in  the  Virginia 
district. 

An  action  of  covenant  was  brought  in  January, 
1801,  in  **lhe  court  of  the  United  States  for  the 
middle  circuit  in  the  Virginia  district,"  by  John 
Laird,  a  citizen  of  the  state  of  Maryland,  for 
and  on  behalf  of  Laird  and  Robertson,  of  Port 
Glasgow,  and  subjects  of  the  King  of  Great 
Britain,  against  Hugh  Stuart,  a  citizen  and 
inhabitant  of  the  state  of  Virginia. 

At  the  rules,  in  February,  1801.  there  was  an 
office  judgment  against  the  defendant  for  dama- 
;,t?i,  &c.  *•  which  damages,*'  says  the  record, 
"are  to  be  inquired  of  and  assessed  by  a  jury 
to  lie  ivummoned  by  the  marshal,  and  impaneled 
Ijefore  the  next  court  of  the  United  States  for 
the  middle  circuit  in  the  Virginia  district,  which 
commences  on  the  22d  day  of  Ma}*^  next  ensu- 
ing;, and  so  the  cause  aforesaid  stood  continued, 
by  virtue  of  the  statute  in  such  case  made  and 
provided,  imtil  the  court  of  the  United  States 
for  the  fourth  circuit  in  the  Virginia  district, 
continued  by  adjournment  and  nolden  at  the 
capitol  in  the  city  of  Richmond  aforesaid,  on 
Thursday,  the  17th  day  of  December,  1801 ;  at 
which  day,  to  wit,  at  a  court  of  the  United  States 
for  tlie  fourth  circuit  in  the  eastern  district  of 
Virginia,  continued  by  adjournment,  and  holden 
at  the  capitol,  in  the  city  aforesaid,  before  the 
hoDorable  the  Judges  of  the  said  court,  came  as 
300*]  well  nhe  plaintiff,"  &c.,  and  the  office 
judgment  being  set  aside  and  issue  joined  upon 
the  plea  of  covenants  performed,  there  was  ver- 
dict and  judgment  for  the  plaintiff;  upon  which 

L— See  note  (A)  in  the  appendix  to  this  volume 
of  repuria. 
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2i  fieri  facias  issued,  I'eciting,  in  the  usual  form, 
the  judgment  recovered  "in  the  court  of  the 
United  States  for  the  fourth  circuit  in  the  east- 
em  Virginia  district,"  and  returnable  "bt^fore 
the  judges  of  the  said  court  at  Richmond,  in  the 
eastern  Virginia  district,  on  the  26th  day  of 
April  next.  ''Witness,  Philip  liarfon  Key, 
Esq.  chief  judge  of  the  said  court. 

The  return  on  this  execution  was  as  follows, 
viz.: 

"  Executed  on  Maria  and  child,  Paul,  Jenny, 
Selah,  Kate  and  Anna,  and  a  bond  taken  with 
Charles  L.  Carter  security,  for  the  deliver3' 
thereof  at  the  Eagle  tavern,  in  the  city  of  Rich- 
mond, on  the  20th  day  of  April,  1802.  the  con- 
dition of  which  was  not  complied  with. 

Ben.  Mosley,  I).  M.  for 
Jos.  Scott,  M.  E.  V.  D." 

The  record  then  goes  on  to  state,  *'  that  here- 
tofore, to  wit,  at  a  court  of  the  United  States 
for  the  fifth  circuit,  continued  by  ad^'ourn- 
ment,  and  held  at  the  capitol,  in  the  city  of 
Richmond,  in  the  district  of  Virginia,  before 
the  honorable  the  Chief  Justice  of  the  United 
States,  on  Thursday,  the  2d  ni  December,  1802, 
came  John  Laird,'  on  behalf  of  Laird  and 
Robertson,  by  Daniel  Call,  gent,  his  attorney, 
and  moved  the  said  court  for  judgment  and 
award  of  execution  against  Hugh  Stuart  and 
Charles  L.  Carter,  upon  a  bond  entered  into  by 
them  for  the  forthcoming  and  delivery  of  cer- 
tain property  therein  mentioned  to  the  marshal 
of  the  eastern  Virginia  district,  on  the  day  and 
at  the  place  of  sale,  which  was  taken  by  virtue 
of  a  writ  of  fieri  facias  issued  from  the  court 
of  the  United  States  for  the  fourth  circuit  in 
the  eastern  Virginia  district,  against  the  estate 
of  the  defendant  Hugh  Stuart,  which  bond  is 
in  the  words  and  figures  following,  to  wit,  "Ac. 
the  condition  of  which  refers  to  the  fieri  facias 
sued  out  of  the  court  of  the  United  States  for 
the  fourth  circuit  in  the  eastern  Virginia  district. 

*The  defendants  appeared  and  "show-  [*301 
ed  as  causes  why  the  said  execution  should  not 
be  awarded, 

"  1st.  That  the  motion  is  authorized  by  no 
law  of  the  United  States,  and  by  no  part  of  the 
common  law,  and  hath  been  hitherto  in  similar 
instances,  or  such  as  are  nearly  similar,  used 
and  admitted,  and  awards  of  execution,  such  as 
that  now  prayed  for,  made  in  the  courts  of  the 
United  States  upon  the  construction  of  an  act 
of  congress  approved  on  the  24th  day  of  Sep- 
tember,  1789,  by  virtue  of  which  awards  of 
execution  in  such  cases  have  heretofore  In^en 
made  in  the  said  courts,  a^reeabl^'  to  an  act  of 
the  general  assembly  of  Virginia,  passed  on  the 
10th  day  of  December,  1798:  and  the  said 
defendants  do  aver  that  the  said  act  of  congress 
doth  not  make  the  lawg  of  the  several  States 
rules  of  decision  in  the  courts  of  the  United 
States  in  any  case  whatever,  except  in  trials  at 
common  law;  and  that  no  decision  which  can 
be  given  on  the  said  motion  will  be  a  decisicm 
in  a  trial  at  common  law. 

"2d.  That  the  said  act  of  the  general  assem- 
bly of  Virginia  is  in  derogation  of  the  common 
law,  and  deprives  the  citizen  of  trial  by  jury, 
and  that  the  teims  in  all  such  acts  prescribed 
should  Ix*  repilarlv  and  strictly  observed  by  all 
such  as  would  entitle  themselves  to  the  benefit 
thereof,  which  hath  not  been  done  by  the  plaint- 
iff in  the  present  motion ;  first,  because,  agn?e- 
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ably  to  the  said  act,  on  forfeiture  of  such  bond, 
the  officer,  who  hath  taken  the  same,  shall  re- 
turn the  same  to  the  office  of  the  court  from 
whence  the  execution  issued,  the  levying  where- 
of gave  him  authority  to  receive  the  same ;  and 
that  such  court  may,  upon  motion  of  the  per- 
Mon  to  whom  it  is  payable,  after  the  obligor  hath 
failed  in  the  performance  of  the  condition  there- 
of, award  an  execution  thereon ;  but  neither  the 
4iaid  act  of  assembly  or  congress,  nor  any  other 
act  of  assembly  or  congress^  or  part  of  the  com- 
mon law,  doth  give  such  power  to  any  other 
court;  and  the  said  defendant  avers  that  it  ap- 
pears on  the  face  of  the  notice  grounding  the 
plaintiff's  motion,  that  the  execution  whereon 
the  same  was  taken,  was  issued  from  the  office 
of  the  court  of  the  United  States  for  the  fourth 
circuit  in  the  eastern  Virginia  district,  where 
the  judgment  grounding  the  same  is  there 
naid  to  have  been  obtain^:  and,  2d.  Because 
302*1  *that  court  doth  not  now  exist,  and  this 
honorable  court  is  a  different  court  from  that 
court;  3d.  That  the  act  of  congress  passed  on 
the  2dth  day  of  April,  1802,  entitled  "An  act 
to  amend  the  ju|^cial  system  of  the  United 
States,"  in  so  far  as  it  annihilated  the  court  of 
the  United  States  for  the  fourth  circuit  in  the 
eastern  Virginia  district,  wherein  the  said  judg- 
ment was  rendered,  is  unconstitutional  and  void, 
and  doth  not  authorize  this  court  to  award  an 
execution  on  the  said  bond  on  motion. 

"All  which  matters  and  things  the  said  de- 
fendant doth  aver  as  causes  why  this  honor- 
able court  ought  not  to  awai'd  execution  on  the 
said  bond  on  the  present  motion,  and  is  rcadv 
to  prove  the  same  as  this  honorable  court  shafl 
direct;  wherefore  they  pray  judgment  whether 
the  Court  here  will  take  further  cognizance  of 
the  said  motion." 

To  this  plea  there  was  a  general  demurrer 
and  joinder;  and  the  Court  below  being  of  opin- 
ion that  the  plea  was  insufficient,  gave  judg- 
ment for  the  plaintiff. 

To  reverse  that  judgment  the  defendant 
Stuart  sued  out  the  present  writ  of  error;  and 
the  errors  assigned  were  in  substance  similar  to 
those  alleged  in  bar  of  the  motion. 

C.  Lee,  for  the  plaintiff  in  error. 

The  act  of  assembly  of  Virginia  which  gives 
this  summary  remedy  upon  forthcoming  bonds, 
allows  the  motion  for  judgment  to  l^  made 
only  to  the  same  court  from  which  the  execu- 
tion issued. 

In  this  case  the  execution  issued  from  the 
court  of  the  United  States  for  the  fourth  cir- 
cuit in  the  eastern  Virginia  district,  composed 
of  Judges  Key,  Taylor,  and  M'GUl. 

The  motion  was  made  to  the  court  of  the 
United  States  for  the  fifth  circuit  in  the  Vir- 

finia  district,  holden  by  the  Chief  Justice  of  the 
Jnited  States. 

This  is  not  the  same  court  from  which  the 
execution  issued.  The  motion,  therefore,  in 
this  court,  was  not  regular,  unless  it  be  made  so 
by  the  actjs  of  congress  of  March  8th,  1802,  c. 
^•.  and  29th  April,  1802,  c,  SI.  The  process  in 
this  case  was  summary,  and  the  pleadings,  al- 
303*]  though  in  *thi^  instance  they  happen 
to  be  reduced  to  writing,  are  in  fact  ore  tenua. 
A  position  will  be  taken  the  direct  reverse  of 
that  contained  in  the  second  point  of  the  plea 
mentioned  in  the  transcript  of  the  record. 
The  court  of  the  fifth  circuit  ought  not  to 
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have  taken  cognizance  of  the  motion ;  because 
the  court  of  the  fourth  circuit  did  exist,  and 
not  because  it  did  not  exist,  as  alleged  in  the 
plea. 

If  the  acts  of  8th  March  and  29th  April,  1802. 
are  constitutional,  then  it  is  admitted  there  it* 
no  error  in  the  judgment;  because,  in  that  case, 
the  courts  ceased  to  exist,  the  judges  were  con* 
stitutionally  removed,  and  the  transfer  from  the 
one  court  to  the  other  was  legal.  But  if  those 
acts  are  unconstitutional,  then  the  court  of  the 
fourth  circuit*  still  exists,  the  jud^  were  not 
removed,  and  the  transfer  of  jurisdiction  did 
not  take  place.  The  legislature  did  not  in- 
tend to  transfer  causes  from  one  existing  court 
to  another.  If,  then,  the  courts  still  exist,  the 
causes  not  being  intended  to  be  removed  from 
existing  courts,  were  not  removed. 

But  we  contend  that  those  acts  were  uncon- 
stitutional so  far  as  they  apply  to  this  cause. 

1st.  The  first  act  (March  8,  1802)  is  unconsti- 
tutional, inajsmuch  as  it  goes  to  depnve  the 
courts  of  all  their  power  and  jurisdiction,  and 
to  displace  judges  who  have  been  guilty  of  no 
misbehavior  in  their  offices. 

By  the  constitution,  the  judges,  both  of  the 
supreme  and  the  inferior  courts,  ^  to  hold 
their  offices  during  good  behavior.  So  much 
has  been  recently  said,  and  written,  and  pub- 
lished upon  this  subject,  that  it  is  Irksome  to 
repeat  arguments  which  are  now  familiar  to 
every  one. 

There  is  no  difference  between  the  tenure 
of  office  of  a  judge  of  the  Supreme  Court  and 
that  of  a  judge  of  an  inferior  court.  The  rea- 
son of  that  tenure,  to  wit,  the  independence  of 
the  judge,  is  the  same  in  both  cases;  indeed  the 
reason  applies  more  strongly  to  the  case  of  the 
inferior  judges,  because  to  them  are  exclusively 
assigned  cases  of  life  and  death. 

*rt  is  admitted  that  congress  have  the  [*304: 
power  to  modify,  increase  or  diminish  the  pow- 
er of  the  courte  and  the  judges.  But  that  is  a 
power  totally  different  from  the  power  to  de- 
stroy the  courts,  and  to  deprive  them  of  all 
power  and  jurisdiction.  The  one  is  permitted 
by  the  constitution,  the  other  is  restrained  by 
the  regard  which  the  constitution  pays  to  the 
independence  of  the  judges.  Tliey  inay  modi- 
fy the  courts,  but  they  cannot  destroy  them,  if 
thereby  they  deprive  a  ^udge  of  his  office.  Thi> 
provision  of  the  constitution  vfa»  intended  to 
place  the  judges  not  only  beyond  the  reach  of  ex- 
ecutive power,  of  which  the  people  are  always 
jealous,  but  also  to  shield  them  from  the  attack 
of  that  party  spirit  which  always  predom- 
inates in  popular  ajssemblies.  That  this  was 
the  principle  intended  to  be  guarded  by  the 
constitution  is  evident  from  the  contemporane- 
ous exposition  of  that  instrument,  published 
under  the  title  of  The  Federalist,  and  written,  as 
we  all  know,  by  men  high  in  the  esteem  of 
their  country.     Federaliat,  vol.  $,  No.  78.  * 

1.— To  sbow  that  such  wrltlngrs  are  to  be  regarded 
in  forminier  the  true  oonstruction  or  the  constitu- 
tion, he  read  from  a  newspaper  what  wa8  8aidto  be 
an  answer  from  the  President  of  the  Unitcni  States 
to  an  address  from  sundry  inhabitants  of  Provi- 
dence, in  which  the  President  Is  supposed  to  have 
said,  "The  constitution  on  which  our  union  rests, 
shall  be  administered  by  me  according  to  the  safe 
and  honest  meaning  contemplated  by  thepluin  un- 
derstanding of  the  people  or  the  United  States,  at 
the  time  of  its  adoption ;  a  meaning  to  be  found  in 
tlie  ejcplanations  of  those  who  advocated,  not  of 
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Mr.  Jjee  also  cited  and  read  the  speeches  of 
>fr.  Madison,  in  the  convention  of  Virginia, 
{DeifoU^,  wl.  7,  p.  iiA)  of  Mr.  Nicholas,  {rol.  i, 
p.  Si,  and  pol.  S,  p.  152,)  and  of  Mr.  Marshall, 
{mp.  les.) 

The  words  during  good  behavior  cannot 
mean  during  the  will  of  congress.  The  people 
have  a  right  to  the  services  of  those  judges  who 
have  been  constitutionally  appointed,  and  who 
have  been  unconstitutionally  removed  from  of- 
fice. It  ii»  the  right  of  the  people  that  their 
judges  should  be  independent;  that  they  should 
not  Htand  in  dread  oi  any  man  who,'  as  Mr. 
Henry  said  in  the  Virginia  convention,  has  the 
congress  at  his  heels. 

30o*]  *It  is  admitted  that  the  powers  of 
courts  and  judges  may  be  altered  and  modified, 
but  cannot  be  totally  withdrawn.  By  the  re- 
pealing law  the  powers  of  both  are  entirely 
taken  away. 

But  the  laws  are  also  unconstitutional,  be- 
cause they  impose  new  duties  upon  the  judgas 
of  the  Supreme  Court,  and  thereby  infringe  their 
independence ;  and  because  they  arc  a  legisla- 
tive instead  of  an  executive  appointment  of 
judgeA  to  certain  courts.  By  the  constitution 
all  civil  officers  of  the  United  States,  including 
judges,  are  to  be  nominated  and  appointed  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  senate,  and  are  to  be  commissioned 
by  the  President. 

The  act  of  29th  April,  1802,  appoints  the 
••  present  Chief  Justice  of  the  Supreme  Court," 
a  judge  of  the  court  thereby  established.  He 
might  as  well  have  been  appointed  a  judge  of 
the  circuit  court  of  the  District  of  Columbia,  or 
the  3Iis8issippi  territory.  Besides,  as  judge  of 
the  Supreme  Court,  he  could  not  exercise  the 
duties  or  jurisdiction  assigned  to  the  court  of 
the  fifth  circuit,  because,  by  the  constitution  of 
the  United  States,  the  Supreme  Court  has  only 
appellate  jurisdiction;  except  in  the  two  cases 
where  a  state  or  a  foreign  minister  shall  be  a 
|)arty.  llie  jurisdiction  of  the  Supreme  Court, 
therefore,  being  appellate  only,  no  judge  of 
that  court,  as  such,  is  authorized  to  hold  a  court 
of  original  jurisdiction.  No  act  of  congress  can 
extend  the  original  jurisdiction  of  the  Supreme 
Court  beyond  the  bounds  limited  by  the  consti- 
tution. 

A  party  in  this  court  lias  a  right  to  have  his 
cause  tried  by  six  judges.  He  has  a  ri^ht  to  an 
unbiased  court,  whether  the  whole  six  sit  or  not. 
A  judge,  having  tried  the  cause  in  the  court 
below,  and  given  judgment,  must  be  in  some 
measure  committed ;  he  feels  an  anxiety  that  his 
judgment  should  be  affirmed.  -The  case  of 
Clerk  and  NighHiigalt,  S  Dal.  will  illustrate  this 
principle.  The  suit  was  first  tried  before  Chief 
Justice  Ellsworth,  whose  opinion  upon  the 
merits  was  in  favor  of  the  plaintiff.  A  writ  of 
error  was  brought,  and  the  judgment  reversed 
for  error  in  pleading,  and  the  cause  remanded  to 
t)e  again  tried.  Judge  Cushing  held  the  court 
on  the  second  trial,  and  his  opinion  also  was  in 
favor  of  the  plaintiff  upon  the  merits.  A  second 
writ  of  error  was  brought  and  tried  in  the  Su- 


thoee  who  opposed  It ;  and  who  opposed  it  merely 
lest  the  construction  should  be  applied  which  they 
dcDounoed  as  possible.  These  explanations  are 
preserved  in  the  publications  of  the  timet  and  are 
too  reoent  In  the  memories  of  most  men  to  admit 
of  qoestton.*' 
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preme  *Court  before  Chief  Justice  Ells-  [*30Ci 
worth,  Judges  Cushing,  Paterson,  Washington, 
and  Chase,  and  the  judgment  was  reversed  by 
the  three  last  mentioned  judges,  who  made  a  ma- 
jority of  the  court. 

A  degree  of  resj^ct  is  certainly  due  to  prece- 
dents and  past  practice.  If  it  be  said  that  the 
practice  from  the  year  1789  to  1801  is  against  us , 
we  answer  that  the  practice  was  wrong,  that  it 
crept  in  unawares,  without  consideration  and 
without  opposition;  congress  at  last  saw  the 
error,  and  in  1801  they  corrected  it,  and  placed 
the  judicial  system  on  that  ground  upon  which 
it  ought  always  to  have  stood.  By  the  act  of 
February  13,  1801,  the  precedent  was  broken, 
so  that  now  precedents  are  both  ways.  If  there 
are  twelve  years  practice  against  as,  there  is  one 
year  for  us.  There  has  never  been  a  judicial 
decision  upon  the  subject.  The  time  has  now 
come  when  the  true  construction  ought  to  be 
settled. 

If  the  construction  is  as  we  contend,  then  the 
court  below  had  no  jurisdiction.  The  power  of 
congress  to  transfer  causes  from  one  court  to 
another  is  admitted ;  but  if  the  acts  of  March 
and  April,  1802,  are  totally  unconstitutional, 
they  are  void ;  the  causes  have  not  been  trans- 
ferred, and  the  court  of  the  fourth  circuit  still 
exists,  with  all  its  powers  tmd  jurisdiction. 

Gantt,  contra. 

This  suit  was  originally  instituted  in  the  cir- 
cuit court  which  existed  under  the  law  of  1789, 
and  was  transferred  by  the  act  of  February  18th, 
1801,  to  the  new  circuit  court  by  that  act  estab- 
lished. It  was  afterwards,  by  the  act  of  1802, 
retransferred  to  the  circuit  court  under  the  act 
of  1789,  so  that  if  the  transfer  by  the  act  of 
1801  was  constitutional,  the  retransfer  by  the 
act  of  1802  must  be  equally  constitutional. 

No  error  is  relied  on  but  the  want  of  jurisdic- 
tion. 

It  is  admitted  that  congress  have  power  to 
transfer  the  jurisdiction  or  causes  from  one  in- 
ferior court  to  another;  and,  therefore,  the  ques- 
tion whether  they  have  the  power  to  deprive  a 
judge  of  his  office,  does  not  belong  to  this  case. 
*It  has  nothing  at  all  to  do  with  it.  But  [*307 
admitting,  for  the  sake  of  argument,  that  con- 
gress have  not  the  latter  power,  yet  an  act  may 
be  constitutional  in  part,  and  unconstitutional  in 
part. 

Congress  have  an  express  power  by  the  con- 
stitution to  constitute,  and,  from  time  to  time 
to  ordain  and  establish  tribimals  inferior  ton  the 
Supreme  Court.  The  tenure  of  office  may  be  a 
restraint  in  part  to  the  exercise  of  this  power, 
but  cannot  take  away  altogether  the  right  to  al- 
ter and  modify  existing  courts. 

There  are  not  more  instances  of  independent 
decisions  by  the  judges  in  England,  since  they 
have  become  independent  of  the  crown,  than 
before;  for  before  that  time,  we  find  that  judges 
have  been  sent  to  the  tower  for  the  independ- 
ence of  their  opinions. 

The  provision  of  the  constitution  respecting 
tenure  by  good  behavior  was  not  intended  to 
protect  the  judge;  but  for  the  benefit  of  the 
people,  that  judges  might,  by  the  permanence 
of  their  offices,  be  always  men  of  experience  and 
learning.  It  is  admitted  by  Mr.  Lee,  that  if  any 
power  remained  in  the  circuit  court  of  the  fourth 
circuit,  the  act  was  constitutional.  But  even  if 
the  whole  iwwere  were  taken  away,  yet  new 
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powers  and  new  duties  might  have  been  ^ven. 
It  does  not  follow  that  because  the  court  is  abol- 
ished, the  office  of  the  judge  is  taken  away.  And 
if  the  act  of  1802  is  unconstitutional,  because  it 
abolishes  the  circuit  courts  then  existing,  the 
act  of  1801  is  equally  so  by  abolishing  the  old 
circuit  courts. 

But,  as  was  before  observed,  there  is  no  ne- 
cessity or  wish  to  go  into  this  argument ;  it  is  not 
pertinent  to  the  present  cause ;  for  the  only  ques- 
tion here  is,  whether  congress  had  power  to 
transfer  the  cause  from  the  fourth  to  the  fifth 
circuit  court,  and  not  whether  the  fourth  circuit 
court  or  its  judges  are  still  in  existence. 

As  to  the  objection  that  the  law  of  1789  is 
unconstitutional,  inasmuch  as  it  ^ves  circuit 
powers,  or  original  jurisdiction,  to  judges  of  the 
Supreme  Court ;  it  is  most  probable  that  the  mem- 
bers of  the  first  congress,  many  of  them  having 
been  members  of  the  convention  which  formed 
308*1  *the  constitution,  best  knew  its  mean- 
ing and  true  construction.  But  if  they  were 
mistaken,  yet  the  acquiescence  of  the  judges, 
and  of  the  people,  under  that  construction,  has 
given  it  a  sanction  which  ought  not  now  to  be 
questioned. 

Lee,  in  reply. 

The  acts  of  1801  and  1802,  were  not  alike  in 
al)olishing  the  circuit  courts.  The  former,  in 
al)olishing  the  then  existing  courts,  did  not  turn 
the  judges  out  of  office,  or  in  any  degree  affect 
their  independence;  but  the  act  of  1802  strikes 
off  sixteen  judges  at  a  stroke,  drives  them  from 
their  offices,  and  assigns  their  duties  to  others. 

An  error  was  committed  in  1789.  That  act 
was  unconstitutional,  but  the  act  of  1801  re- 
stored the  system  to  its  constitutional  limits.  We 
now  contend  for  the  pure  construction  of  the 
constitution,  and  hope  it  will  be  established, 
notwithstanding  the  precedent  to  the  contrary. 

March  2d.  The  Chief  Justice,  having  tried 
the  cause  in  the  court  below,  declined  giving  an 
opinion. 

Paterson,  J. ,  (Judge  Cushing  being  absent 
on  account  of  ill  health,)  delivered  the  opinion 
of  the  court. 

On  an  action  instituted  by  John  Laird  against 
Hugh  Stuart,  a  judgment  was  entered  in  a  court 
for  the  fourth  circiut  in  the  eastern  district  of 
Virginia,  in  December  term,  1801.  On  this 
judgment,  an  execution  was  issued,  returnable 
to  April  term,  1802,  in  the  same  court.  In  the 
term  of  December,  1802,  John  Laird  obtained 
judgment  at  a  court  for  the  fifth  circuit  in  the 
Virginia  district,  against  Hugh  Stuart  and 
Charles  L.  Carter,  upon  their  bond  for  the  forth- 
coming and  delivery  of  certain  property  therein 
mentioned,  which  had  been  levied  upon  by  vir- 
tue of  the  above  execution  against  the  said  Hugh 
Stuart. 

Two  reasons  have  been  assigned  by  counsel 
for  reversing  the  judgment  on  the  forthcoming 
bond;  1.  That  as  the  bond  was  given  for  the 
delivery  of  property  levied  on  by  virtue  of  an 
execution  issuing  out  of,  an^  returnable  to,  a 
court  for  the  fourth  circuit,  no  other  court  could 
309*]  legallv  *proceed  upon  the  said  bond. 
This  is  true,  it  there  be  no  statutable  provision  to 
direct  and  authorize  such  proceeding.  Congress 
have  constitutional  authority  to  establish  from 
time  to  time  such  inferior  tribunals  as  they  may 
think  proper;  and  to  transfer  a  cause  from  one 
such  tribunal  to  another.     In  this  last  particu- 
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lar,  there  are  no  words  in  the  constitution  to 
prohibit  or  restrain  the  exercise  of  legislative 
power. 

The  present  Is  a  case  of  this  kind.  It  is  noth- 
ing more  than  the  removal  of  the  suit  brought 
by  Stuart  against  Laird  from  the  court  of  the 
fourth  circuit  to  the  court  of  the  fifth  circuit, 
which  is  authorized  to  proceed  upon  and  carry 
it  into  full  efffct.  This  is  apparent  from  the 
ninth  section  of  the  act  entitled,  "An  act  to 
amend  the  judicial  system  of  the  United  States, " 
passed  the  29th  of  April,  1802.  The  forthcom- 
ing bond  is  an  appendage  to  the  cause,  or  rather 
a  component  part  of  the  proceedings. 

2d.  Another  reason  for  reversal  is,  that  the 
judges  of  the  Supreme  Court  have  no  right  to 
sit  as  circuit  judgies,  not  being  appointed  as  such, 
or,  in  other  words,  that  they  ought  to  have  dis- 
tinct commissions  for  that  purpose.  To  this 
objection,  which  is  of  recent  date,  it  is  sufficient 
to  oliserve,  that  practice  and  acquiescence  under 
it  for  a  period  of  several  years,  commencing 
with  the  organization  of  the  judicial  system, 
affords  an  irresistible  answer,  and  has  mdeed 
fixed  the  construction.  It  is  a  contemporax^ 
interpretation  of  the  most  forcible  nature.  This 
practical  exposition  is  too  strong  and  obstinate 
to  be  shaken  or  controlled.  Of  course,  the  ques- 
tion is  at  rest,  and  ought  not  now  to  be  disturbed. 

Jvdginent  affirmed. 

atcd— 16  Peters  621 ;  12  How.  315;  19  How.  616;  1 
Dlatchf .  223 ;  9  Otto  314. 


THOMAS  HAMILTON 

JAMES  RUSSELL. 

An  absolute  bill  of  sale  of  ffoods,  is  fraudulent 
as  to  oredltors,  unless  possession  accompanies  aod 
follows  the  deed. 

The  want  of  possession  Is  not  merely  evidence 
of  fraud,  but  is  a  circumstance  per  se,  which 
makes  the  transaction  fraudulent  in  point  of  law. 
The  court  are  not  bound  to  give  an  opinion  on  an 
abstract  point  of  law,  unless  it  be  so  stated  as  to 
show  its  connection  with  the  cause. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Alexandria. 

*James  Russell,  the  defendant,  hav-  [*310 
ing  obtained  a  judgment  against  Robert  Ham- 
ilton, brother  of  the  plaintiff  in  error,  ordered 
the  marshal  to  levy  the  fieri  facias  upon  sundry 
goods  and  chattels  in  the  possession  of  Robert, 
the  debtor;  which  was  done  accordingly; 
whereupon  the  present  plaintiff,  Thomas  Ham- 
ilton, brought  an  action  of  trespass  against 
Russell,  claiming  the  goods  by  virtue  of  an  ab- 
solute bill  of  sale  from  his  brother  Robert,  dated 
the  4th  of  January,  1800,  and  ackno winged  and 
recorded  in  the  circuit  court  of  the  District  of 
Columbia,  for  the  county  of  Alexandria,  on 
the  14th  of  April,  1801.  Notwithstanding 
which  bill  of  sale,  Robert,  the  vendor,  contin- 
ued in  possession,  and  exercised  acts  of  owner- 
ship over  the  property.  There  was  a  general 
veniict  in  the  court  below,  and  judgment  for 
the  defendant,  upon  the  general  issue. 

The  transcript  of  the  record  contained  two 
bills  of  exceptions. 

The  first  stated  that  the  defendant  "prayed 
the  court  to  instruct  the  jury,   that  if  they 
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should  be  of  opinion,  from  the  evidence,  that 
ttit'  plaintiff,  who  claims  the  slave  G^rge,  in 
tht*  deebiration  mentioned,  under  an  ab^lute 
bill  of  sale,  for  a  valuable  consideration," 
<  which  bill  of  sale,  recorded  before  the  issuing 
ff ir  the  fieri ffieias  upon  which  the  property  was 
•<»»ized,  is  set  forth  in  the  bill  of  exceptions,) 
'^IXfrmitted  the  vendor,  Robert  Hamilton,  to 
i-ontinue  in  possession  of  the  slave,  and  to  ex- 
ercise acts  oi  ownership  over  the  same,  he  the 
'^id  plaintiff  has  not  a  good  title  to  the  said 
'^Uve  against  the  execution  of  the  defendant, 
who  was  a  bona  fide  creditor  of  Robert  Hamil- 
ton;" which  execution  the  defendant  directed 
lo  be  served  *  *  on  the  said  slave.  And  the  court 
s<»  instructed  the  jury ;"  to  which  the  plaintiff 
exceptetl. 

The  second  bill  of  exceptions  stated  that  the 
plaintiff  prayed  the  court  to  instruct  the  jury, 
* '  that  a  plaintiff  in  trespass,  whose  property  is 
l<Kined  to  a  friend,  and  is  in  that  friend's  pos- 
session at  the  time  it  is  seized  by  a  sheriff  in 
virtue  of  an  execution  against  the  i^erson  so  in 
possession,  can  sustain  an  action  of  trespass  for 
^  seizure  upon  such  possession ;"  but  the  court, 
lieing  divided  in  opinion,  did  not  give  the  in- 
struction as  prayed. 

311*]     *Swann,  for  the  plaintiff  in  error,  con- 
tended that, 

1st.  The  bill  of  sale  being  acknowledged  and 
recorded  according  to  the  act  of  assembly  of 
Virginia,  respecting  frauds  and  perjuries,  (ifo^p. 
<v^,  p,  18,)  is  valid,  and  not  fraudulent  as  to 
^•reditors. 

That  act  of  assembly  contains  provisions 
•similar  to  those  in  the  English  statutes  of  S9 
i'ar.  II.  e.  3,  s.  4,  IS  Eliz.,  c.  5,  a.  2,  and  27 
Kliz.,  e.  4,  9.  2,  and  has  moreover  a  clause  in 
the  folio iving  words,  viz. : 

*'  If  a  conveyance  be  of  goods  and  chattels, 
^ind  be  not  on  consideration  deemed  valuable  in 
law,  it  shall  be  taken  to  be  fraudulent  within 
tills  act,  unless  the  same  be  by  will  duly  proved 
jiud  pecorded,orby  deed  in  writing  acknowledged 
and  proved,  (if  the  same  deed  include  lands 
■also,)  in  such  manner  as  conveyances  of  land 
jire  by  law  directed  to  be  acknowledged  or 
proved,  or  if  it  be  of  goods  and  chattels  only, 
then  acknowledged,  or  proved  by  two  witnesses 
ui  the  general  court,  or  court  of  the  county, 
wherein  one  of  the  parties  lives,  within  eight 
months  after  the  execution  thereof,  or  unless 
possesion  shall  really  and  bona  fide  remain  with 
the  donee." 

*' This  act  shall  not  extend  to  any  estate  or 
interest  in  any  lands,  goods  or  chattels,  or  any 
rents,  common  or  profit,  out  of  the  same,  which 
^liall  be  upon  good  consideration,  and  bona 
tide,  lawfully  conveyed  or  assured  to  any 
{lerson  or  persons,  bodies  politic  or  cor- 
|H>rate."  Under  this  act  he  contended  the  deed 
would  be  good  against  creditors,  notwithstand- 
ing that  the  possession  did  not  accompany  the 
d<^.  And  although  the  deed  was  not  ac- 
knowledged within  eight  months  ^fter  its  exe- 
cution, yet  being  acknowledged  and  recorded 
liefore  the  fieri  faeias  issued  upon  which  the 
icoods  were  seized,  it  was  good  against  that  ex- 
«*cution ;  and  for  this  he  cited  the  case  of  Eppes 
r.  Randolph,  2  CaWs  Reportn. 

2d.  The  (x>urt  ought  to  have  instructed  the 

jurr,  as  prayed  in  the  second  bill  of  exceptions. 

The  law  is  well  established  that  he  who  has 
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the  general  property  of  goods  may  maintain 
trespass  against  him  who  *tortiously  [*312 
takes  them  out  of  the  possession  of  the  owner's 
bailee.     5  Bae.  Abr.,  (jrimUim's  edit.,  I64. 

Simms,  for  the  defendant  in  error. 

As  to  the  first  bill  of  exceptions:  This  deed 
is  clearly  fraudulent  as  to  creditors.  In  the 
case  of  Lavender  n.  Blackstone,  2  Levim,  147, 
Lord  Hale  said,  that  "every  conveyance  shall 
be  esteemed  prima  facie  fraudulent  against  a 
purchaser."  xVnd  in  Edwardjf  and  Imrhen,  2 
Temi  Rep. ,  594,  it  is  said  by  Buller,  Justice,  to 
have  been  the  unanimous  opinion  of  all  the 
judges  in  England,  "that  unless  possessioif  ac- 
companies and  follows  the  deed,  it  is  fraudu- 
lent and  void."  If  the  possession  be  inconsist- 
ent with  the  deed,  it  is  clear  and  conclusive  ev- 
idence of  fraud.  Haselintan  v.  Gill,  cited  in 
Jarinan  c.  W(H>Uoton,  3  Term  Rep. ,  620,  Cad- 
ogan  v.  Kennet,  Cmtfp.,  434- 

The  act  of  assembly  of  Virginia  has  similar 
provisions  with  the  statutes  of  13th  and  27th 
EUz.,  and  nearly  in  the  same  words.  Those 
provisions,  however,  were  nothing  more  than  a 
declaration  of  the  principles  of  the  common 
law. 

But  this  act  of  assembly,  by  making  deeds 
absolutely  void  which  are  not  for  a  valuable 
consideration,  unless  acknowledged,  cannot  be 
construed  to  make  good,  as  against  creditors,  a 
deed  pui'porting  to  be  for  a  valuable  considera- 
tion. The  act  makes  the  deeds  therein  men- 
tioned, which  are  not  for  valuable  consideration, 
absolutely  void  even  between  the  parties  them- 
selves; and  it  cannot  be  pretended  that  the  ac- 
knowledgment according  to  that  act  would  set 
up  such  a  deed  against  bona  fide  creditors. 
The  act  was  intended  to  suppress,  and  not  pro- 
mote or  conceal  fraud.  If  such  a  construction 
could  be  put  upon  the  act  as  is  contended  for, 
it  would  make  valid  deeds  which  would  before 
have  been  void  as  being  fraudulent  against 
creditors.  But  the  act  takes  no  notice  at  all  of 
such  a  deed  as  this,  except  in  the  second  section 
of  the  law,  where  deeds  made  with  the  intent 
to  defraud  creditors  are  expressly  declared  to 
be  void.  80  anxious  is  the  act  to  suppress 
fraud  that  in  the  case  of  a  loan,  if  the  lender 
does  not  demand  the  property  lent  in  five 
years,  and  follow  up  that  demand  with  a  pios- 
ecution  at  law  to  recover  possession  *of  [*Al3 
his  goods,  the  possession  becomes  conclusive 
evidence  of  property. 

2d,  Aa  to  the  second  bill  of  exceptions,  the 
court  did  right  in  not  giving  instruction  as 
prayed. 

Possession  is  necessary  to  support  an  action 
of  trespass.  BaU  N.  P.,  79.  This  ought  to 
have  been  an  action  on  the  case,  and  not  tres- 
pass. 1  Stra.  635,  Reynolds  v.  Clark.  4  Term 
Rep. ,  4S9,  Ward  r.  Maeaxdey. 

C.  Lee,  on  the  same  side. 

The  Case  of  Ward  and  Macauley  has  over- 
ruled all  the  cases  cited  from  Bacon's  Abridge- 
ment, and  has  been  recognized  in  the  case  of 
Gordon  t>.  Harper,  7  Term  Rep.  9,  where  the 
doctrine  has  been  carried  even  farther,  and  held 
that  neither  trespass  nor  trover  would  lie  unless 
the  possession,  or  right  of  iX)sse8sion,  was  in 
the  plaintiff.  In  that  case  the  goods  of  the 
landlord  had  been  leased  to  the  tenant,  and 
during  the  lease  were  taken  in  execution  for 
the  debt  of  a  third  person.     The  court  held  that 
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during  the  lease  the  landlord  had  neither  the 
possession  nor  the  right  of  possession,  and 
therefore  he  could  maintam  neither  trespass  nor 
trover.  Now  in  the  case  made  by  the  second 
bill  of  exceptions,  it  is  not  stated  whether  the 
loan  was  for  a  time  certain,  or  at  the  will  of  the 
lender. 

If  the  loan  was  for  a  time  certain,  there  is 
no  difference  between  that  case  and  a  lease  for 
a  time  certain.  In  neither  case  is  the  posse-ssion, 
or  the  right  of  possession,  in  the  plaintiff.  The 
bailee  by  loan  for  a  time  certain,  has  an  equal 
right  to  the  possession,  during  that  time,  with  a 
bailee  for  hu'e :  and  either  may  maintain  tres- 
pass against  him  who  violates  that  possession, 
whether  it  be  a  stranger  or  the  owner. 

Chase,  Justice :  There  is  here  no  exception 
applicable  to  this  case.  The  bill  of  exceptions 
states  only  an  abstract  question.  It  is  not 
whether  the  plaintiff  in  this  case  can  maintain 
an  action  of  trespass,  but  whether  any  plaintiff 
can  maintain  trespass  for  property  loaned  to  a 
friend. 
3 14*]      *Swann,  in  reply. 

Relied  on  the  act  of  assembly  of  Virginia. 
The  English  cases  do  not  apply ;  for  in  England 
they  have  no  such  statute  authorizing  the  re- 
cording of  deeds  of  peraonal  property:  nor  any 
substitute  for  the  actual  delivery  of  possession 
of  goods  in  any  case  whatever. 

Even  a  mortgage  of  personal  property  is  there 
deemed  fraudulent  as  to  creditors,  unless  pos- 
session accompanies  the  deed ;  and  the  reason 
given,  in  all  the  books,  is,  that  it  gives  a  false 
credit  to  the  mortgageor,  enables  him  to  impose 
upon  the  world,  ana  gives  him  a  power  to  de- 
ceive and  defraud  those  who  deal  with  him.  1 
Wils.  260.  liyaU  t?.  BoUe.  But  when  such  a 
deed  is  publicljr  made  and  exposed  to  view 
upon  the  public  records,  as  this  was,  such 
reason  must  fail;  and  with  the  reason,  the  law 
must  fail  also. 

As  to  the  second  bill  of  exceptions. 

There  is  certainly  a  difference  between  a  loan 
and  a  lease.  In  a  loan  the  lender  does  not  part 
with  the  ri^ht  of  possession,  nor,  in  law,  does 
he  part  with  the  actual  possession;  for  the 
bailee's  possession  is  the  possession  of  the  lender, 
who  has  a  right  to  resume  the  thing  into  his 
own  hands  at  any  moment.  There  is  no  adverse 
possession,  nor  adverse  claim,  as  there  is  in  the 
case  of  a  lease. 

Fraud  or  no  fraud,  is  a  point  to  be  decided 
by  the  jury,  and  not  by  the  court.  It  is  a  ques- 
tion of  fact ;  and  the  court  have  instructed  the 
jury  as  if  it  were  a  matter  of  law.  The  posses- 
sion of  the  vendor  is  not  in  it^lf  a  fraud,  but 
only  a  circumstance  from  which,  connected  with 
others,  the  jury  may  presume  the  fact  of  a  fraudu- 
lent intent. 

February  28th.  The  Chief  Justice  delivered 
the  opinion  of  the  Court. 

On  the  4th  January,  1800,  Robert  Hamilton 
made  to  Thomas  Hamilton  an  absolute  bill 
of  sale  for  a  slave  in  the  bill  mentioned, 
which,  on  the  14th  of  April,  1801,  was  acknowl- 
edged and  recorded  in  the  court  of  the  county 
in  which  he  resided.  The  slave  continued 
315*]  in  possession  *of  the  vendor;  and 
some  short  time  after  the  bill  of  sale  was 
recorded,  an  execution  on  a  judgment  obtain- 
ed against  the  vendor  was  levied  on  the  slave 
and  on    some    other    personal    property   also 
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in  possession  of  the  vendor.  In  July.  180J. 
Thomas  Hamilton,  the  vendee,  brought  trespass 
against  the  defendent  Russel,  by  whose  execu- 
tion, and  by  whose  direction,  the  propertjr  had 
been  seized ;  and  at  the  trial,  the  counsel  for  thc^ 
defendant  moved  the  court  to  instruct  the  jur>\ 
that  if  the  slave,  Oeorge,  remained  in  the  posses- 
sion  of  the  vendor,  by  the  consent  and  permis- 
sion of  the  vendee ;  and  if  by  such  consent  and 
permission  the  vendor  continued  to  exercise  acts, 
of  ownership  over  him,  the  vendee,  under  such 
circumstances,  could  not  protect  such  slave 
from  the  execution  of  the  defendant. 

The  Court  gave  the  instruction  required,  to 
which  a  bill  of  exceptions  was  taken. 

The  counsel  for  the  plaintiff  then  moved  the 
Court  to  instruct  the  jury  that  a  plaintiff  in  tren- 
pass,  whose  property  is  loaned  to  a  friend,  and 
is  in  that  friend's  possession  at  the  time  it  is 
seized  by  a  sheriff  in  virtue  of  an  execution 
against  the  person  so  in  possession,  can  sustain 
an  action  of  trespass  for  a  seizure  upon  such 
possession. 

The  Court,  being  divided,  refused  to  give  the 
instruction  required,  and  the  jury  found  a  ver- 
dict for  the  defendant.  Judgment  was  accord- 
ingly rendered  for  the  defendant,  to  which  n 
writ  of  error  has  been  sued  out,  and  the  qut*s- 
tion  is,  whether  the  court  below  has  erred  in  the 
instructions  given  or  refused. 

In  the  opinion  to  which  the  first  bill  of  ex- 
ceptions was  taken,  it  is  contended  on  two 
grounds,  that  the  circuit  court  has  erred. 

1st.  Because  this  sale  is,  under  the  act  of  the 
Virginia  assembly  against  fraudulent  sales,  pro- 
tected by  beinp:  recorded. 

2d.  That  if  it  be  not  protected  by  that  actt,. 
stiU  it  is  only  evidence  of  fraud,  and  not  in  it- 
self a  fraud. 

*On  examining  the  act  of  assembly  [*310 
alluded  to,  the  Court  is  of  opinion  that  it  does 
not  comprehend  absolute  bills  of  sale  among 
those  where  the  title  may  be  separated  from  the 
possession,  and  yet  the  conveyance  be  a  valid 
one,  if  recorded  witliin  eight  months.  On  this 
point  one  judge  doubt«d,  but  he  is  of  opinion 
that  this  bill  of  sale  was  not  recorded  within  the 
time  required  by  the  act,  and  that  the  decision 
in  the  case  of  JSj>j)e4t  t.  Randolph,  which  was 
made  by  the  court  of  appeals  of  Virginia, 
on  a  different  act  of  assembly,  would  not  apply 
to  this  act. 

On  the  second  point  there  was  more  difficulty. 
The  act  of  assembly,  which  governs  the  case, 
appears,  as  far  as  respects  fraudulent  convey- 
ances, to  be  intended  to  be  co-extensive  with  the 
acts  of  the  13th  and  27th  of  EUz.,  and  those 
act*  are  considered  as  only  declaratory  of  the 
principles  of  the  common  law.  The  decisions 
of  the  English  judges,  therefore,  apply  to  this 
case. 

In  some  cases  a  sale  of  a  chattel,  unaccom- 
panied by  the  delivery  of  possession,  appears  to 
have  been  con.sidered  as  an  evidence,  or  a  badge, 
of  fraud,  to  be  submitted  to  the  jury,  under  the 
direction  of  the  court,  and  not  as  constituting 
in  itself,  in  point  of  law,  an  actual  fraud  which 
rendered  the  transaction  as  to  creditors  entirely 
void.  Modern  decisions  have  taken  this  ques- 
tion up  upon  principle,  and  have  determined 
that  an  unconditional  sale,  where  the  possession 
does  not  "accompany  and  follow  the  deed,"  is. 
with  respect  to  creditors,  on  the  sound  con- 
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i^raction  of  the  statue  of  Elizabeth,  a  fraud, 
and  should  be  so  determined  by  the  court.  The 
distinction  they  have  taken  is  between  a  deed 
purporting  on  the  face  of  it  to  be  absolute,  ro 
that  the  separation  of  the  possession  from  the 
title  is  incompatible  with  the  deed  itself;  and  a 
deed  made  upon  condition  which  does  not  en- 
title the  vendor  to  the  immediate  possession. 
The  case  of  Edwards  v.  Harbin  ELr^r  of  Tempest 
Mercer,  £  Term  Bep.  587 y  turns  on  this  distinc- 
tion, and  is  a  very  strong  case. 

William  Tempest  Mercer,  on  the  27th  of 
March,  1786,  offered  to  the  defendant  Harbin, 
a  bill  of  sale  of  sundry  chattels  as  a  security  for 
a  debt  due  by  Mercer  to  Harbin.  This  Harbin 
refused  to  take,  unless  he  should  be  permitted, 
at  the  expiration  of  fourteen  days,  if  the  debt 
317*]  should  ^remain  unpaid,  to  take  posses- 
sion of  the  goods  and  sell  them,  in  satisfaction  of 
the  debt;  the  surplus  money  to  be  returned  to 
Mercer.  To  this  Mercer  agreed,  and  a  bill  of 
sale,  purporting  on  the  face  of  it  to  be  absolute, 
was  executed,  and  a  corkscrew  delivered  in  the 
name  of  the  whole.  Mercer  died  within  the 
fourteen  days,  and  immediately  after  their  ex- 
piration Harbin  took  possession  of  the  goods 
>ipecified  in  the  bill  of  sale,  and  sold  them.  A 
suit  was  then  brought  against  him  by  Edwards, 
who  was  also  a  creditor  of  Mercer,  charging 
Harbin  as  executor  in  his  own  wrong,  and  the 
iiuestion  was,  whether  this  bill  of  sale  was 
fraudulent  and  void  as  being  on  its  face  abso- 
lute, and  being  unaccompanied  by  the  delivery 
of  possession.  It  was  determinea  to  be  fraudu- 
lent; and  in  that  case  it  is  said  that  all  the 
judges  of  England  had  been  consulted  on  a  mo- 
tion for  a  new  trial  in  the  case  of  Bamford  v. 
Baron,  and  were  unanimously  T>f  opinion  that 
"unless  possession  accompanies  and  follows  the 
deed,  it  is  fraudulent  and  void;"  that  is,  that 
unless  the  possession  remain  with  the  person 
shown  by  the  deed  to  be  entitled  to  it,  such 
deed  is  void  as  to  creditors  within  the  statues. 
This  principle  is  said,  by  Judge  Buller,  to  have 
been  long  settled,  and  never  to  have  been  seri- 
ously questioned.  He  states  it  to  have  been 
establiflhed  by  Lord  Coke,  in  ;?  Bulstrode,  so  far 
as  to  declare  that  an  absolute  conveyance  or  gift 
of  a  leaae  for  years,  unattended  with  possession, 
was  fraudulent.  "But  if  the  deed  or  convey- 
ance be  conditional,  there  the  vendor's  continu- 
ing in  possession  does  not  avoid  it,  because,  by 
the  terms  of  the  conveyance,  the  vendee  \b  not 
to  ha^e  the  possession  till  he  has  performed  the 
condition."  "And  that  case,"  continues  Judge 
Buller,  *'  makes  the  distinction  between  deeds 
i>r  bills  of  sale  which  are  to  take  place  immedi- 
ately, and  those  which  are  to  take  place  at  some 
future  time.  For  in  the  latter  case,  the  pos- 
iH^on  continuing  with  the  vendor  till  such 
future  time,  or  till  that  condition  be  performed, 
ih  consistent  with  the  deed,  and  such  possession 
comes  w^ithin  the  rule  as  accompanying  and 
following  the  deed.  That  case  has  been  uni- 
venadly  followed  by  all  the  cases  since." 
•  This."  continues.the  Judge,  "  has  been  argued 
by  the  defendant's  counsel  as  being  a  case  in 
which  the  want  of  possession  is  only  evidence 
of  fraud,  and  that  it  was  not  such  a  circum- 
stance per  se,  as  makes  the  transactions  fraudu- 
illS*J  lent  in  point  of  *law;  that  is,  the  point 
which  we  have  considered,  and  we  are  all  of 
opinion,  that  if  there  is  nothing  but  the  absolute 
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conveyance,  without  the  possession,  that  in  point 
of  law  is  fraudulent." 

This  court  is  of  the  same  opinion.  We  think 
that  the  intent  of  the  statue  is  best  promoted  by 
that  construction;  and  that  fraudulent  convey- 
ances, which  are  made  to  secure  to  a  debtor  a 
beneficial  interest  while  his  property  is  protect- 
ed from  creditors,  will  be  most  effectually  pre- 
vented by  declaring  that  an  absolute  bill  of  sale 
is  itself  a  fraud,unless  possession  "accompanies, 
and  follows  the  deed.  This  construction,  too. 
comports  with  the  words  of  the  act.  Such  a 
deed  must  be  considered  as  made  with  an  intent 
"  to  delay,  hinder,  or  defraud  creditors." 

On  the  second  bill  of  exceptions  the  court  did 
right  in  refusing  to  give  the  instruction  required. 
The  question  propounded  seems  to  have  been  an 
abstract  question  not  belonging  to  the  cause. 

JudgnufU  affirmed  irith  costs. 

AfTg.  8.  C.  1  Cranch  C.  C.  97. 

DistlnfTuished  -3  Craoch  89;  20  How.  459,  460. 

CIted-a  Cranch  O.  C.  434 ;  4  Cranch  C.  C.  730;  11 
Wheat.  75,  82;  2  Black  534;  S  Bank.  Reir.  141 ;  11  Id. 
326 ;  1  Gall.  423 ;  Hemp.  002 ;  2  Mason  276 ;  Oioott  203. 


UNITED   STATES 

V. 

R.  T.  HOOE  and  others. 

Under  the  judiciary  act  of  1780,  in  chancery  cascH^ 
a  statement  of  facts  must  accompany  thetruD^cript. 

This  provision  was  revived  by  the  repeal  of  the  act 
of  February,  1801. 

THIS  was  a  writ  of  error  to  a  decree  of  the 
circuit  court  of  the  District  of  Columbi»i, 
sitting  as  a  court  of  chancery. 

The  case  was,  that  Colonel  Fitzgerald,  in  the 
year  1794,  was  appointed  collector  of  the  cus- 
toms for  the  port  of  Alexandria,  and  gave 
bond  to  the  Lnited  States  in  the  penalty  of 
10,000  dollars,  with  R.  T.  Hooe  as  his  surety, 
for  the  faithful  performance  of  the  duties  of 
the  office.  In  consequence  of  misapplication 
of  large  sums  of  money  by  the  chief  clerk,  who 
was  intrusted  with  almost  the  whole  mana^r*- 
ment  *of  the  business.  Col.  Fitzgerald  [*3l  J> 
became  deficient  in  his  accounts  with  the  United 
States  to  the  amount  of  57,000  dollars.  Afu»r 
this  fact  was  discovered  he  executed  a  deed  of 
trust  of  part  of  his  real  estate  to  trastees, 
to  be  sold  to  indenmify  Hooe  from  the  (ie- 
mands  of  the  United  States  against  him,  a.H 
security  of  Fitzgerald,  and  also  to  secure  him 
against  sundry  notes  which  he  had  indorsed 
for  him  at  the  bank  of  Alexandria,  as  well  a.H 
to  enable  him  to  take  up  further  sums  at  the 
bank,  as  his  exigencies  might  require.  After 
the  death  of  Col.  Fitzgerald,  the  trustees  ad- 
vertised the  property  for  sale,  and  the  United 
States  obtained  an  mjunction  to  stay  the  sale, 
alleging  that  by  the  acts  of  congress,  they  were 
entitled  to  a  prior  lien  upon  the  estate  of  their 
debtor;  and  that  the  deed,  as  to  them,  was 
fraudulent.  In  the  court  below,  the  claim  of 
the  United  States  was  rested  altogether  upon 
the  prior  lien  created  by  the  act  of  congress; 
and  the  court  lieing  of  opinion  that  the  act  did 
not  create  a  lien  on  the  real  estate,  and  that 
there  did  not  appear  to  be  any  fraud  in  the 
transaction,  dissolved  the  injunction,  with  costs, 
and  ordered  10,000  dollars,  part  of  the  proceeds 
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of  the  sale,  to  be  paid  into  the  treasury  of  the 
United  States,  in  satisfaction  of  the  bond  in 
wliich  Hooe  was  the  surety,  and  the  residue, 
after  paying  the  notes  due  at  bank,  to  be  paid 
into  the  treasury  of  the  United  States,  in  part 
satisfaction  of  the  'balance  due  from  the  estate 
of  Fitz^rald;  it  having  been  proved  to  the 
satisfaction  of  the  court,  that  the  money,  arising 
from  the  notes  discounted  at  the  bank/had  been 
l)efore  paid  by  Fitzgerald  to  the  United  States. 

To  reverse  this  decree,  the  present  writ  of 
error  was  sued  out  by  the  attorney  for  the 
United  States. 

The  decree  of  the  court  below  did  not  state 
the  facts  upon  which  the  decree  was  founded ; 
and  although  the  record  contained  the  bill,  an- 
swers, exhibits,  and  all  the  evidence  which  was 
l)efore  the  court  below,  yet  no  statement  of 
facts,  according  to  the  provision  of  the  judi- 
ciary act  of  1789,  c.  2i),  g.  19,  was  made  by  the 
parties  or  by  the  cx)urt. 

The  attorney  generaP  opened  the  cause  on 
320*]  the  part  of  *the  United  States,  and  was 
going  on  to  show  that  the  deed  was  fraudu- 
lent, as  to  creditors,  upon  general  principles  of 
law,  (a  ground  not  taken  in  the  court  below,) 
when  he  was  stopped  by  an  inquiry  from  the 
court,  whether  there  was  any  provision  in  the 
act  concerning  the  District  of  Columbia,  by 
which  the  case  was  taken  out  of  the  operation 
of  the  nineteenth  section  of  the  judiciary  act 
of  1789,  which  required  a  statement  of  the 
facts  to  accompany  the  record.  Upon  recur- 
ring to  the  act  of  congress,  27th  February,  1801, 
concerning  the  District  of  Columbia,  e.  86,  s.  8, 
it  was  found  that  writs  of  error  were  to  "  be 
prosecuted  in  the  same  manner,  imder  the  same 
regulations,  and  the  same  proceedings  shall  be 
had  therein,  as  is,  or  shall  be,  provided  in  the 
ctLse  of  writs  of  error  on  judgments,  or  appeals 
ujKjn  orders  or  decrees  rendered  in  the  circuit 
court  of  the  United  States."  Upon  which  the 
<  V)urt  said,  that  the  decisions  on  the  act  of  1789, 
t(.  19,  had  been,  that  unless  a  statement  of  facts 
ap|)eared  upon  the  record,  they  could  not  say 
there  was  error.  S  DaUns,  S36,  Jennings  v. 
Brig  Perseverance.  It  is  true  that  the  act  of 
February  13,  1801,  c.  75,  «.  3S,  remedied  the 
evil,  but  that  act  was  repealed  in  1802,  so  that 
the  law  now  stands  as  it  did  before  the  act  of 
IHOl,  And  the  act  concerning  the  District  of 
Columbia,  hy  saying  that  writs  of  error  shall  be 
pn^secuted  m  the  same  manner  as  is,  or  shall 
l)e,  provided.  &c.  places  this  case  under  the  law 
of  1789.  Whatever  might  be  the  present  opin- 
ion of  the  court,  if  this  were  the  first  time  of 
being  called  upon  to  give  a  construction  to  that 
clause  of  the  act,  yet  the  question  has  been 
solemnly  settled.  One  legislature  has  taken 
cognizance  of  the  construction  given  by  the 
court,  and  has  provided  for  the  case,  but 
another  legislature  has  repealed  that  provision 
and  thereby  given  a  subsequent  legislative  con- 
struction, or  at  least  shown  such  a  legislative 
acquiescence  under  the  construction  which  this 
court  formerly  gave  to  the  act,  as  is  now  con- 
clusive. 

At  the  request  of  the  attorney  general,  the 
writ  of  ern)r  was  dismissed.^ 

1.— Mr.  Lincoln. 

2.— ConfiTWw  belnjBT  In  sesBlon  at  this  time,  an  act 
yKa»  introduced  and  passed,  containing  a  clause 


Distinguished— 1  Pet.  C.  C.  19ft.  198. 

Citod-2  Wheat.  143;  Id.  434;  4  Id.  20  (u);  1  Pet.  439; 
Id.  441 ;  12  Pet.  134 ;  II  How.  394 ;  23  How.  27 ;  5  Wall. 
677;  2  Ilank.  Keg.  l.SS;  6  Id.  131 ;  2  Id.  141;  2  Brock. 
491 ;  1  Gall.  8;  Hemp.  003,  616;  5  Mason  2H4:  2  Paine 
183;  1  Ware  169;  2  Wood.  &  M.  454;  Id.  388;  Id. 68:  3 
Sum.  a')2,  353 ;  Id.  492 ;  3  Otto  555. 


•HEPBURN  AND  DUNDAS  r.  COLIN 

AULD.  [•32 1 

A  tender,  on  condition  that  a  release  of  all  de- 
mands, should  be  first  delivered,  is  not  good;  unless 
such  prior  delivery  is  expressly  stipulated  in  the 
contract. 

THIS  was  an  action  of  debt  brought  by  Hep- 
bum  &  Dundas  a^inst  Colin  Auld  in  the 
circuit  court  of  the  District  of  Columbia,  for 
the  penalty  of  an  agreement  dated  27th  Septem- 
ber, 1799,  between  the  plaintiffs,  merchants  of 
Alexandria,  and  the  defendant,  as  agent  for 
John  Dunlop  &  Co.  merchants  in  Glasgow. 

The  agreement  recites,  that  whereas  the  plaint- 
iffs have  had  extensive  dealings  with  Dunlop 
&  Co.  in  the  course  of  which  the  former  appear 
to  have  fallen  in  debt  to  the  latter,  by  the  ac- 
coimts  by  them  exhibited,  some  articles  of 
which  accounts  having  been  objected  to  by  the 
plaintiffs,  they  had  a^eed  with  the  said  agent 
to  submit  all  matters  in  dispute  to  arbitration. 
And  whereas  the  plaintiffs,  by  an  article  of 
agreement  between  them  and  a'certaln  William 
Graham,  dated  12th  March,  1796,  did  covenant 
with  him  (for  the  consideration  of  18,000  dollarB 
to  be  by  him  paid  to  them  at  certain  times  in 
the  said  article  expressed)  to  convey  to  him  the 
said  Graham,  his  heirs  and  assigns  6,000  acres 
of  land  on  the  Ohio;  but  the  said  Graham  fail- 
ing to  make  the  first  payment  upon  the  day  stipu- 
lated, the  plaintiffs  considered  the  said  contract 
as  thereby  annulled,  and,  in  consequence  there- 
of, brought  an  ejectment  to  recover  possession 
of  the  land,  which  they  had  permitted  Graham 
to  occupy, which  ejectment  had  been  abated  by 
his  death,  and  another  ejectment  had  been,  or 
was  about  to  be,  commenced. 

The  indenture  then  witnesseth,  that  each 
party  covenanted  to  furnish  their  accounts  to 
the  arbitrators  so  as  to  enable  them  to  make 
their  award  by  the  1st  day  of  January  then 
next,  being  the  time  stipulated  by  the  arbitra- 
tion bonds.  That  Aula  convenanted  that  he, 
or  the  agent  of  Dunlop  &  Co.  would,  on  the  2d 
day  of  .January  then  next,  accept  and  take,  of 
the  plaintiffs,  the  amount  •which  should  [*322 
be  awarded  to  Dunlop  &  Co.  in  bills  of  ex- 
change of  a  certain  description)  or  in  any 
money  which  might  by  law  be  a  legal  tender ; 
and  on  such  payment  being  made  in  either  way, 
give  the  plaintiffs  a  full  receipt  and  discharge 
of  all  claims  and  demands  of  Dunlop  &  Co. 
against  them.  That  the  plaintiffs  covenanted, 
that  in  case  they  did  not  on  the  2d  of  January 
then  next,  pay  to  the  defendant,  or  the  then 
agent  of  Dunlop  &  Co.  the  amount  of  the 
award,  in  bills  or  money,  they  would,  on  that 
day,  assign  and  transfer  to  the  defendant,  or 
the  then  agent  of  Dunlop  &  Co.  in  the  fullest 
manner,  the  aforesaid  contract  entered  into  bv 

similar  to  the  d3d  section  of  the  actot  13th  February, 
1801,  respecting  writs  of  error  and  appeals  in  cases 
of  e(iuity  and  maritime  Jurisdiction,  «c.  Laws  of 
U.  8.  vol.  »,  p.  315,  e.  08,  8d  March,  1803. 
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them  with  Qraham  for  the  sale  of  the  land,  and 
a] I  and  everv  interest,  right  and  claim,  of  what- 
ever kind,  of  the  plaintiffs  arising  out  of  and  from 
the  saifi  contract ;  with  full  power  to  proceed 
and  act  thereupon  and  therein  as  the  defendant 
or  the  then  agent  of  Dunlop  &  Co.  should  think 
proper;  and  that  they  would  for  that  purpose 
Give  him  a  full  and  ample  power  of  attorney 
Lmevocable  to  pursue  in  their  names,  if  neces- 
sary, all  legal  ways  and  means,  either  to  recover 
the  possession  of  the  land,  or  to  enforce  pay- 
ment of  the  18,000  dollars  and  interest,  which- 
ever of  the  measures  he  might  be  inclined  to 
pursue;  and  that  in  case  they  should  so  assi^ 
the  said  connact,  they  would  not  thereafter  m 
any  manner  interfere  with  the  measures  he 
might  choose  to  pursue,  either  for  the  recovery 
of  the  lands,  or  to  enforce  the  payment  of  the 
purchase  motley.  And  that  whenever  the 
ejectment  sfaoula  be  judicially  determined,  or 
settled  by  compromise,  they  would  convey  the 
lands  to  the  person  who  by  such  determination 
or  compromise  should  be  acknowledged  to  be 
entitled  to  them.  And  that  in  case  the  said 
purchase  money,  which,  with  interest  to  the 
said  2d  day  of  January,  would  amount  to  21, 1 12 
dollars  should  not  prove  sufficient  to  satisfy  the 
award,  they  would  on  that  day  pay  the  balance 
to  the  defendant,  or  the  then  agent  of  Dunlop 
&  Co. 

And  the  defendant  covenanted  that  in  case  it 
should  not  be  convenient  for  the  plaintiffs  to 
pay  the  amoimt  of  the  award  in  bills,  or  money, 
on  the  2d  day  of  January,  he  would  accept  and 
take  an  assignment  of  the  said  Graham's  con- 
tract, at  21,112  dollars  towards  the  discharge  of 
the  said  award ;  and  that  in  case  it  should  ex- 
ceed the  amount  of  the  award,  he  would,  at 
323*]  the  time  of  making  the  said  *as8ign- 
ment,  pay  them  the  excess.  For  the  faithful 
performance  of  these  articles,  the  parties  bound 
themselves  to  each  other  in  the  penal  sum  of 
45.000  dollars.  The  sum  of  21,112  dollars  ex- 
ceeded the  amount  of  the  award,  by  the  sum  of 
4941.  fi#.  7rf.  Virginia  currency.  For  the  non- 
payment of  this  excess  the  present  action  was 
Drought  by  the  plaintiffs,  after  having  tendered 
an  assignment  of  Graham's  contract  and  a 
power  or  attorney,  which  was  refused  by  the 
defendant.  There  were  four  issues  in  fact,  but 
to  the  5th  plea  there  was  a  general  demurrer 
and  joinder.  Judgment  below  being  in  favor 
of  the  defendant  upon  this  demurrer,  the  issues 
in  fact  were  not  tried,  and  the  plaintiffs  sued 
out  the  present  writ  of  error. 

The  fifth  plea  was  as  follows:  "And  the  said 
defendant  by  virtue  of  the  act,  &c.  and  by 
leave  of  the  court,  for  further  plea,  protesting 
that  the  said  deed  of  assi^ment  of  the  contract 
aforesaid,  with  the  said  W  illiam  Graham,  so  as 
aforesaid  pretended  to  have  been  executed, 
sealed  and  tendered  by  the  plaintiffs  on  the  2d 
day  of  January  in  the  year  1800,  was  not  a 
good,  lawful  and  sufficient  assignment  thereof, 
according  to  the  true  intent  and  meaning  of  the 
said  articles  of  agreement  between  the  plaintiffs 
and  defendant,  he,  the  defendant,  saith,  that 
the  said  deed  of  assignment  was  not  tendered 
to  him  unconditionally,  but  upon  the  condition 
that  the  said  John  Dunlop  &  Co.  should  first 
Mgn,  seal  and  deliver,  by  the  said  Colin  Auld, 
their  attorney,  on  the  same  day,  unto  the  plaint- 
iffs, a  release  and  acquittance  of  all  the  claims 
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and  demands  of  the  said  John  Dunlop  &  Co. 
against  the  said  plaintiffs;  and  the  said  defend- 
ant then  and  there  refused  to  comply  with  the 
said  condition,  and  the  said  plaintiffs  then  and 
there  refused  to  deliver  the  aforesaid  deed  of 
assignment  to  the  said  defendant,  unless  he 
complied  with  the  condition  aforesaid ;  and  this 
he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, whether  the  plaintiffs  their  action  afore- 
said against  him  ought  to  have  and  maintain," 
&c. 

Swann,  for  the  plaintiffs  in  error. 

It  will  l>e  perceived  by  the  agreement,  that 
the  plaintiffs  had  the  choice  of  three  modes  of 
paying  the  award;  *1.  By  bills  of  ex-  [*324 
change ;  2.  By  cash ;  and,  3.  By  an  assignment 
of  Graham's  contract. 

It  is  true,  that  the  words  are,  that  the  defend- 
ant will  take  the  assignment  '  'towards"  the  dis- 
charge of  the  award.  But  the  reason  of  using 
the  word  ' '  towards "  is  plainly,  because  the 
amount  of  the  award  not  being  then  known,  it 
remained  an  uncertainty,  whether  the  21,112 
dollars  of  Graham's  purchase  money  would  be 
sufficient  in  amount  to  meet  and  satisfy  the 
award.  The  word  towards,  therefore,  was  not 
used  to  exclude  the  idea  that  the  assignment 
should  be  a  complete  discharge  of  the  award  in 
case  the  award  did  not  exceed  the  purchase 
money;  but  only  to  prevent  Auld  from  being 
compelled  to  accept  the  assignment  in  full  dis- 
charge of  the  award,  if  the  purchase  money 
should  fall  short  of  the  sum  awarded. 

1st.  We  contend  that  the  assignment  was  a 
^ood  and  sufficient  assignment  within  the  mean- 
ing and  intention  of  the  agreement. 

2d.  That  the  plaintiffs  had  a  right  to  a  release 
of  all  demands  upon  tender  of  the  assignment. 

3d.  That  the  plaintiffs  had  a  right  to  make 
such  release  a  condition  of  their  tender. 

1st.  It  is  no  objection  to  the  assignment  that 
it  expresses  the  consideration  to  be  a  release  of 
all  demands  from  Dunlop  &  Co. ;  for  if  the 
plaintiffs  had  a  right  to  such  a  release,  it  wan 
proper  to  state  it  as  a  part  of  the  consideration. 
2.  'The  preamble  of  the  assignment  states  the 
defendant  to  be  agent  of  Dunlop  &  Co.  and  the 
Jiabendum  is  to  the  said  Colin  Auld,  which 
refers  to  the  premises  where  he  is  styled  agent ; 
so  that  it  is,  m  fact,  as  it  ought  to  l)e,  to  Colin 
Auld,  agent  of  Dunlop  &  C-o. 

2d.  As  to  the  right  of  the  plaintiffs  to  insist 
upon  a  release  of  all  demands. 

1st.  It  is  due  by  the  terms  of  the  contract. 

2d.  If  not  due  by  the  terms  of  the  con- 
tract, yet  it  was  due  of  common  right. 

*l8t.  It  is  due  by  the  contract.    .        [*325 

Every  contract  ought  to  have  a  reasonable 
construction  according  to  the  intention  of  the 
parties.  Such  a  release  is  expressly  agreed  to 
be  given  in  case  of  payment  by  bills  or  casli.  A 
payment  by  the  assignment  was  as  complete  a 
discharge  of  the  award,  as  payment  in  either  of 
the  other  modes.  The  discharge  of  the  amount 
of  the  award,  and  not  of  the  particular  mode  of 
discharge,  was  tc/^  the  consideration  of  the  re- 
lease: and  having  stipulated  to  give  it  in  the  one 
case,  it  ought  to  oe  presumed  to  be  the  intention 
of  the  parties,  that  it  should  be  given  in  the 
other,  unless  there  can  be  shown  some  difference 
in  the  consideration,  or  some  reason  operating 
upon  the  mind  of  the  defendant  which  might 
have  induced  the  omission  of  an  express  agree- 
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ment  to  that  effect.  By  agreeing  to  give  it  in 
case  of  payment  by  cash  or  bills,  he  aflows  that 
the  plaintiffs  have  a  right  to  such  a  release  upon 
discharge  of  the  award.  The  submission  was 
of  all  demands;  a  discharge  of  the  award,  then, 
was  a  discharge  of  all  demands;  and,  therefore, 

2d,  Such  a  reletise  was  due  of  common  right. 
A  man  has  a  right  to  demand  evidence  of  his 
payment,  and  of  the  claims  which  are  thereby 
satisfied.  It  is  true  he  may  call  witnesses,  but 
they  may  die.  If  a  man  pay  money  upon  a 
specialty,  he  has  a  ridit  to  written  evidence  of 
the  payment.     Shep.  Touch.  348. 

3d.  The  plaintiffs  had  a  right  to  make  the 
release  a  condition  of  the  tender.  All  things 
were  to  l)e  done  on  the  same  day.  They  were 
concurrent  conditions,  to  be  performed  at  the 
same  time.  If  one  party  is  ready  and  willing, 
and  offers  to  perform,  and  the  other  will  not, 
the  first  is  discharged  from  the  performance  of 
his  part,  and  may  maintain  an  action  against  the 
other.  4  Term  Bep.  761.  Ooodiaon  v.  Nunn. 
Doug.  684,  Jone*  r.  Barkley. 

Such  a  relea.se  could  not  operate  to  the  injury 
of  the  defendant,  or  of  Dunlop  &  Co.  It  would 
not  have  released  any  right  accruing  under  the 
agreement,  as  was  decidwi  in  the  case  of  Thorpe 
p.  Thorpe,  Lord  Baym.  2S5.  The  covenants  of 
the  plaintiffs  respecting  the  lands  and  the  eject- 
ment are  all  future  and  contingent,  and,  there- 
320*]  fore,  *could  not  have  been  released  by 
a  release  of  all  demands,  Nor  was  the  penalty 
a  present  duty.  It  could  only  be  incurred  by  a 
future  breach,  and,  therefore,  is  not  like  a  bond 
to  pay  a  smaller  sum  at  a  future  day.  Sliep. 
Tonrh.  339,  340.  BuUer,  160.  e  Sfum.  90,  Car- 
thage V.  Manby.  Etiqf.  N.  P.  307.  Oro.  Jac.  170, 
Hancffckv.Fidd.  Oro.  Jac.  623,  Portsrv.  Philips. 
Oro.  Eliz.  580,  Hoe  v.  Afarshall  5  Oo.  70. 
b.  Hoe* 8  Case. 

E.  J.  Lee,  contra. 

The  tissignment,  in  this  case  tendered,  was 
not  good,  because  it  stated  part  of  the  considera- 
tion to  be  a  release  of  all  demands,  which  the 
defendant  was  not  bound  to  give:  and  if  he  had 
accepted  of  the  assignment  in  that  form,  it 
would  have  been  an  acknowledgment  that  he 
was  bound  to  give  it. 

"  Whether  Auld  might  with  safety  have  given 
such  a  release,  is  not  now  the  question ;  he  has 
not  contracted  to  pive  it,  and  it  is  not  for  us  to 
inquire  why  he  did  not.  He  was  unskilled  in 
tlie  law,  and  he  might  have  supposed  that  in 
some  way  or  other  it  would  embarrass  the  claims 
of  Dunlop  &  Co.  against  the  plaintiffs  for  a 
future  performance  of  their  covenants  respect- 
ing the  land. 

2d.  The  assignment  is  made  to  the  use  of  Colin 
Auld,  and  not  to  the  use  of  Dunlop  &  Co.  The 
rents  and  profits  are  to  be  received  to  his  use, 
and  not  to  that  of  his  constituents.  In  the 
operative  parts  of  the  assignment  he  is  not  named 
as  agent. 

3a.  The  power  of  attorney  is  insufficient,  be- 
cause it  does  not  give  full  power  to  act  therein, 
as  tlie  defendant  should  thinlf  proper,  and  does 
not  authorize  him  to  compromise  the  ejectment. 

But  the  principal  question  is,  whether  the 
defendant  was  bound  to  give  a  release  of  all 
demands. 

The  plaintiffs  only  tendered  the  papers,  but 
did  not  deliver  them,  so  that  the  defendant  could 
not  see  whether  they  were  correct.     They  were 
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to  do  the  first  act.  They  were  first  to  make  and 
deliver  the  assignment  before  they  ♦were  [*32  7 
entitled  to  the  balance.  The  words  of  the  agree- 
ment plainly  show  this. 

The  agreement  does  not  require  him  to  give 
such  a  receipt  in  the  case  of  payment  by  the 
a£u9ignment  of  Graham's  contract.  It  would  cer- 
tainly have  been  as  easy  to  have  covenanted  to 
give  such  a  release  in  that  case,  as  in  the  event  of 
payment  by  bills  or  cash.  The  not  doing  so,  in 
the  former  case,  and  the  express  agreement  for 
it  in  the  latter  cases,  create  the  strongest  pre- 
sumption that  it  was  not  intended  by  the  parties 
to  be  given  in  the  former  case;  and  me  intention 
of  the  parties  constitutes  the  agreement. 

Admitting  that  by  oommon^^right  they  were 
entitled  to  a  receipt,  it  could  only  be  a  receipt 
for  the  assigdment  itself. 

There  was  at  least  a  doubt  whether  such  a 
release  as  was  demanded  would  not  have  dis- 
charged the  p>enalty  annexed  to  the  contract,  or 
at  least  the  covenants  respecting  the  land. 

A  release  of  all  demands  is  certainly  a  release 
of  all  present  duties,  and  it  is  said  in  Alihaw'it 
Com,  8  Co.  154.  a.  that  a  release  of  all  demands 
is  a  release  of  all  causes  of  demand. 

As  the  plaintiffs  hhve  demurred  to  our  ple«, 
we  have  a  right  to  look  into  their  declaration  i 
to  which  there  are  two  objections. 

1st.  That  it  contains  no  profert  of  the  award 
which  is  the  foundation  of  their  action :  and. 

2d.  That  it  does  not  aver  the  difference  Ix*- 
tween  the  amount  of  the  award  and  the  purchase- 
money  due  upon  the  contract  tendered.  Tin* 
declaration  only  states  that  the  arbitrators  award- 
ed the  sum  of  4,379^.  9«.  Orf.  3-4  sterling,  to  In- 
due from  the  plaintiffs  to  Dunlop  &  Co.,  and 
that  the  plaintiffs  having  elected  to  assign  Gra- 
ham's contract  in  discharge  of  the  award,  tender- 
ed an  assignment  thereof,  together  with  a  power 
of  attorney,  according  to  the  true  intent  and 
meaning  of  the  agreement,  in  consequenee 
whereof  the  plaintiffs  then  and  there  became 
entitled  *to  have  and  receive  of  the  said  [*3i5H 
defendant  the  sum  of  494/.  fi«.  Id.  Virginia  cur- 
rency, which  said  sum  the  defendant,  although 
required,  had  not  paid,  whereby  action  accrued 
to  the  plaintiffs  to  have  45,000  dollars,  the  penal- 
ty of  the  articles  of  agreement. 

C.  Lee,  on  the  same  side. 

The  protestando  in  the  plea  saves  all  objections 
to  the  sufficiency  of  the  assignment;  and  we 
conceive  the  objections  which  nave  been  stated 
are  substantial. 

But  the  principal  question  is,  whetlier  any 
release  at  all  could  be  demanded.  The  contract 
does  not,  in  any  of  the  cases  of  payment  of  thi* 
award,  require  a  release;  which  is  a  techni(*al 
word,  and  means  an  instrument  under  seal.  But 
we  do  not  insist  upon  this  distinction,  as  the  law 
is  full  in  our  favor  upon  the  other  points.  We 
might  safely  admit  that  the  defendant  was  bound 
to  give  a  receipt  for  the  assigment;  but  even 
;  that  is  not  due  under  the  contract,  nor  of  (com- 
mon right.  However,  such  a  receipt  w^as  not 
demanded,  and,  therefore,  it  is  unnecessan'  to 
inquire  whether  the  defendant  was,  or  was  "not, 
bound  to  give  it. 

The  release  required  would  have  discharged 
the  penalty  of  this  agreement.  Viner,*iit. 
Release,  P.,pl.  18. 

It  is  not  contended  that  a  release  contained 
in  an  instrument  will  release  demands  growing 
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out  of  that  instrument;  this  was  the  case  of 
Thorpe  and  Thorpe.  Hoe's  Case  does  not  applv 
to  the  present;  that  was  a  case  of  mere  possibil- 
ity of  a  demand.  The  covenant  of  the  plaint- 
iffs not  to  interfere  with  tlie  ejectment,  was  a 
present  duty. 

This  is  a  case  of  construction  only,  and  the 
only  question  is,  what  was  the  intention  of  the 
parties.  If  the  deed  of  assignment  was  not  a 
proper  one,  or  the  release  demanded  was  such  a 
one  as  the  defendant  was  not  bound  to  give,  the 
plea  is  good,  and  the  judgment  must  be  af- 
firmed. 

Mason,  in  reply. 

All  the  instruments  are  to  be  taken  together. 
J  Alk.  Crop  t.  Norton.  Through  the  wliole  it 
320*]  appears  that  what  *the  plaintiffs  are 
liound  to  do,  the  defendant  was  bound  to  receive. 
The  payment  by  the  assignment  was  not  more 
for  the  benetit  of  the  plaintiffs  than  of  the 
<iefendant.  If  they  did  not  on  the  2d  of  January 
[my  in  bills  or  cash,  they  were  absolutely  bound 
to  assign  Graham's  contract ;  and  the  defendant 
might  then  refuse  the  bills,  or  cash,  and  insist 
4>n  the  assignment;  and  a  court  of  chancei^ 
would  have  compelled  a  specific  assignment,  if 
they  had  refused.  The  discharge  of  the  award 
by  the  assignment  was  the  same  thing  as  the 
diHcharge  by  bills  of  exchange  or  cash.  It  would 
have  been  a  complete  discharge  of  the  award, 
and  there  is  no  reason  why  he  should  not  give 
a  release  as  well  in  the  one  case  as  the  other. 

It  IS  alleged  that  the  release  would  have  dis- 
charged the  other  covenants,  and  the  penalty  of 
the  agreement.  But  the  case  cited  from  Vtner 
shows  that  the  covenants  would  not  have  been 
discharged  by  the  release,  nor  would  it  have 
duvharged  the  penalty.  The  covenant  not  to 
interfere  was  not  a  present  duty.  The  cove- 
nant of  the  plaintiffs  is,  that  after  the  assign- 
ment, they  would  not  interfere.  But  a  release 
of  all  demands  does  not  discharge  a  covenant 
liefore  it  is  broken ;  until  that  time  it  is  no  de- 
mand. The  same  observation  applies  to  the 
penalty;  it  is  not  a  present  duty  until  a  breach 
of  the  covenant.  A  bond  in  the  penalty  of  2001. 
to  pay  100/.  at  a  future  day,  is  a  present  duty. 
But  in  a  bill  penal,  the  penalty  is  not  a  duty  till 
after  the  day  appointed  for  the  payment  of  the 
smaller  sum.  The  difference  in  declaring  upon 
the  two  instruments  shows  their  different  nature. 
On  a  bond  you  only  declare  that  he  bound  him- 
.^If  in  the  penalty;  and  you  take  no  notice  of 
the  condition.  But  on  a  bill  penal  you  declare 
tliat  the  defendant  having  failed  to  pay  the 
smaller  sum,  an  action  has  accrued  to  recover 
the  penalty.  To  support  these  positions  he  cited 
/jip.  y.  P.  307.  BuUer,  166.  Cro.  J(ic.  170, 
Haneoek  «.  Fidd,  Oro.  Joe.  300,  Tyman  t. 
Hridges.  Cro.  Jac.  623,  Porter  v.  Philips.  1 
Ijnrd  Raym.  66S,  Thorpe  v.  Tftorpe,  and  Cro. 
Eliz.  /}79,  Hoe  v.  Marshall. 

The  plaintiffs  having  offered  to  perform  their 
part  of  the  agreement,  are  entitled  to  their 
;J30*]  action.  Esp.  N.  P.  *^S4.  Doug.  684, 
Jomt  B.  Barkley.  4  Term  B^'p.  761,  Ooodiwn 
r.  Nunn. 

As  to  the  proteatando,  it  i.s  only  an  estoppel, 
t)r,  as  Lord  Coke  says,  it  is  an  exclusion  of  a 
conclusion.  It  does  not  put  in  issue  the  validity 
of  the  assignment.  But  if  it  did,  the  objections 
are  not  well  grounded.  Whether  the  release 
mi^t  to  have  been  mentioned  as  part  of  the 


consideration,  depends  upon  the  question  wheth- 
er the  defendant  was  bound  to  give  such  a  re- 
lease; and  the  objection,  that  the  assignment  is 
made  to  Colin  Auld,  and  not  to  Colin  Auld  an 
agent  of  Dunlop  &  Co.  is  not  grounded  in  fact: 
for  in  the  preamble  of  the  assignment  he  is 
named  as  agent  for  Dunlop  <fe  Co.  and  through- 
out the  residue  of  the  instrument  he  is  called 
the  said  Colin  Auld,  which  refers  back  to  the 
premises  to  show  in  what  capacity  he  was  to 
take  the  assignment. 

In  the  premises  a  complete  interest  is  con- 
veyed to  Auld  as  attorney  in  fact  of  Dunlop  & 
Co.  and  the  habendum  cannot,  in  this  case,  con- 
trol the  premises.    ::i  Bl.  Com.  2US. 

February  28.  The  Chief  Justice,  after  stat- 
ing the  case,  delivered  the  opinion  of  the  Court. 

To  entitle  themselves  to  the  money  for  which 
this  suit  was  instituted,  it  is  incumbent  on  the 
plaintiffs  to  show  that  they  have  performed  the 
very  act,  on  the  performance  of  which  the 
money  became  payable;  or  that  they  are  ex- 
cused by  the  conduct  of  the  defendant  for  its 
non-performance.  The  act  itself  has  not  been 
performed :  but  a  tender  and  refusal  is  equal  to 
a  performance;  and  it  is  contended  that  there 
has  been  such  a  tender  and  refusal  in  this  case. 

The  pleadings  show  that  the  tender  was  not 
unconditional ;  but  the  plaintiffs  insist  that  the 
condition,  annexed  to  the  tender,  was  such  as 
they  had  a  right  to  annex  to  it,  and  on  their 
correctness  in  this  opinion,  depends  the  judg- 
ment now  to  be  rendered. 

The  plea  does  not  contest  the  sufficiency  of 
the  deea  of  assignment  and  power  of  attorney 
which  were  tendered;  *and,  conse-  [*331 
quently,  no  question  concerning  their  suffi- 
ciency can  arise  in  the  present  case. 

The  only  cause  relied  on,  as  doing  away  the 
operation  of  the  tender,  is,  that  it  was  made  on 
condition  that  a  release  of  all  the  claims  and  de- 
mands of  the  said  John  Dunlop  &  Co.  on  the 
said  Hepburn  and  Dundas,  should  first  be 
signed,  sealed  and  delivered  to  them  by  Colin 
Auld. 

The  only  question  in  the  case  is,  whether 
Hepburn  and  Dundas  had  a  right  to  insist  on 
this  previous  condition :  and  it  is  admitted  that 
this  question  depends  entirely  on  the  agreement 
of  the  27th  of  September,  1799. 

That  an  acquittance  should  be  signed,  sealed 
and  delivered  before  the  act  itself  was  per- 
formed, which  entitled  the  party  to  such  acquit- 
tance, is  a  mode  of  proceeding  very  unusual, 
and  which  certainly  could  only  be  rendered  in- 
dispensable by  express  stipulation. 

There  is  in  this  case  no  such  express  stipula- 
tion. If  the  payment  had  been  made  in  bills 
or  money,  the  release  of  all  the  claims  and  de- 
mands of  John  Dunlop  <fe  Co.  against  them  was 
to  have  been  given,  not  previous  thereto,  but 
upon  receiving  such  payment.  If,  then,  as  has 
been  argued,  the  deed  of  assignment  and  power 
of  attorney  are  substitued  for  the  payment  in 
money,  or  in  bills,  and  to  be  made  on  the  same 
conditions  on  which  payment  in  either  of  those 
articles  was  to  have  been  made,  yet  there  could 
exist  no  right  to  demand  a  delivery  of  the  re 
ceipt  before  the  payment. 

If  we  inspect  those  covenants  which  relate  to 
the  deed  of  assignment  of  Graham's  contract, 
we  find  no  stipulation  respecting  a  release  of 
any  sort.     The  agreement  is,  that  he  will  re 

125 


331 


Supreme  Court  op  the  United  States. 


1808 


ceive  the  said  deed  of  aflsignment  at  21,112  dol- 
lars, towards  the  discharge  of  the  award,  but  he 
does  not  engage  to  give  any  release  whatever. 

It  is  contended  that  upon  the  general  princi- 
ples of  justice  and  of  law,  Hepburn  and  Dun- 
das  had  a  right  to  the  evidence  of  the  payment 
they  had  made  without  expressly  contract- 
ing for  such  evidence;  and  this  is  true,  so  far 
332*]  *as  to  entitle  them  to  a  receipt  for  the 
deed  and  power  delivered ;  but  neither  the  gen- 
eral principles  of  justice,  nor  of  law,  give  Hep- 
bum  and  Dundas  a  right  to  insist  upon  any  re- 
lease as  a  previous  condition. 

The  case  has  been  argued  at  bar  as  if  the 
condition  of  the  tender  of  the  deed  of  assign- 
ment and  power  of  attorney  had  been  a  release 
of  all  claims  and  demands  to  be  given  at  one 
and  the  same  time  with  the  delivery  of  such 
deed  and  power,  but  this  is  not  the  case  as  pre- 
sented in  the  pleadings.  According  to  the 
plea,  Hepburn  and  Dundas  required  the  deliv- 
ery of  the  'release  as  a  condition  precedent  to 
their  delivery  of  the  deed  of  assignment. 

This  demand  seems  not  to  have  been  counte- 
nanced by  the  contract ;  and  of  consequence  the 
tender  was  not  such  as  it  was  incumbent  on  Hep- 
burn and  Dundas  to  have  made,  in  order  to  en- 
title themselves  to  the  money  for  which  they 
have  brought  thb  suit. 

Judgment  affimud  with  coats, 

8.  C.  ft  Cranch,  262. 

Cited— 1  Wheat.  184,  IKi;  2  Wheat.  299,  304  (n):  1 
McLean  401;  2  Brock  247;  1  McLean  489;  4  McLean 
2^4:  8  Wood.  &  M.  474. 


MARINE  INSURANCE  COMPANY  OF 
ALEXANDRIA 

p. 

JAMES  YOUNG. 

Assumpsit  will  not  lie  upon  a  poUcy  of  insurance 
under  the  corporate  seal,  unless  a  new  considera- 
tion be  averred. 

(^juere^  whether  an  aggregate  corporation  can 
make  an  express  assumpsit,  unless  specially  author- 
ized by  statute? 

Whether  an  action  on  a  policy  will  lie  against  this 
company  In  their  cor|)orato  n^me?  Or  whether  the 
declaration  must  not  be  ag-uinst  the  president 
alone? 

A  verdict  will  not  cure  a  mistake  in  the  nature  of 
the  action. 

A  Judtrment  in  assumpsit  upon  a  policy  is  a  bar 
to  a  subseciuent  action  of  covenant  on  the  same 
policy. 

After  verdict  every  assumpsit  in  the  declaration 
is  to  be  taken  as  an  express  assumpsit. 

THIS  was  an  action  brought  in  the  circuit 
court  of  the  District  of  Columbia,  by 
James  Young  against  the  Marine  Insurance 
Company  of  Alexandria,  upon  a  policy  of  insur- 
ance on  the  brigantine  Liberty  at  and  from 
Anacabessa,  in  Jamaica,  to  a  port  in  the  United 
States.  The  declaration  stated,  that  **  James 
Young  complained  of  the  Marine  Insurance 
Company  of  Alexandria  in  custody,  &c.  of  a 
plea,  for  that  whereas,"  &c.  setting  forth  the 
policy  in  the  usual  form.  "In  witness  where- 
of the  President  and  directors  of  the  said  Marine 
333*]  Insurance  Company  of  *Alexandria,  by 
William  Ilartshorne,  their  President,  subscribed 
the  sum  assured,  and  caused  the  common  seal, 
and  the  attestation  of  their  Secretary,  to  be 
affixed  to  the  said  present^." 

i2e 


It  then  alleged  the  property  of  the  vessel  to 
be  in  the  plaintiff,  ana  that  it  was  of  the  value 
of  5,000  dollars,  the  sum  insured.  That  the 
said  Marine  Insurance  Company,  in  considera- 
tion of  the  premium  to  be  paid  by  the  plaintiff. 
"  did  undertake  and  agree,  bv  their  policy 
aforesaid,  subscribed  by  their  President  afore- 
said, with  the  proper  hand  and  name  of  the  said 
President  thereto  affixed,  to  assure  the  said  ves- 
sel, &c.  at  the  said  sum  of  5,000  dollars  against 
the  riska  specified  in  the  said  policy."  That 
the  plaintin  had  paid  the  premium;  and  that 
the  vessel  was  totally  lost,  of  which  loan  the 
company  had  notice ;  "  By  means  of  w^hich  said 
premises,  the  said  Marine  Insurance  Company 
of  Alexandria  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  5,000  dollars,  and  bein^ 
so  liable,  the  said  Marine  Insurance  Company, 
afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  county  aforesaid,  a/ssumed 
upon  themselves,  and  to  the  said  plaintiff  then 
and  there  faithfully  promised,"  to  pay  him  the 
said  sum  of  money  when  thereunto  afterwards 
reauirfid. 

There  was  another  count,  stating,  pjnerallv, 
that  in  consideration  that  the  plaintiff  would 
pay  the  premium  of  four  per  cent,  upon  the 
value  of  the  vessel,  the  Insurance  Company 
"  undertook  and  agreed  "  to  insure,  &c.  at  the 
sum  of  5,000  dollars,  against  sea  risks  only,  at 
and  from  Anacabessa,  m  Jamaica,  &c.  to  a  port 
in  the  United  States;  that  he  had  paid  the  pre- 
mium, and  that  the  vessel  was  stranded  and 
lost,  of  which  the  Insurance  Company  had  no- 
tice ;  by  means  of  which  said  premises  the  said 
company  became  liable,  &c.  and  so  being  liable^ 
assumed  upon  themselves,  and  promised  to  pay, 
&c.  Nevertheless,  the  said  defendants,  not  re- 
garding their  several  promises  and  imdertakings 
aforesaid,  but  contriving,  &c.  refused  to  pay, 
to  the  damage  of  the  i^aintiff  10,000  dollars. 
Plea  non  asuumpHeruni  and  issue.  Verdict  for 
the  plaintiff  on  the  first  count,  and  for  defend- 
ant on  the  other  count. 

Motion  in  arrest  of  judgment;  **  because  the 
first  count  is  in  assumpsit  upon  a  sealed  instru- 
ment set  forth  in  the  said  count,  as  containing 
the  contract  whereupon  *the  action  [*334 
aforesaid  is  brought. "  Judgment  for  the  plaint- 
iff; to  reverse  which  judgment  the  Insurance 
Company  obtained  the  present  writ  of  error; 
and  the  errors  assigned  were, 

1.  "  That  assumpsit  is  brought  upon  a  sealed 
contract." 

2.  *'  That  the  Marine  Insurance  Company  of 
Alexandria,  being  an  aggregate  corporation,  is 
sued  upon  assumpsit  mstead  of  upon  cove- 
nant. " 

3.  "That  the  judgment  upon  the  verdict 
aforesaid  ought  to  have  been  arrested." 

4.  *'  That  according  to  the  act  of  incorpora- 
tion, the  action  aforesaid,  if  maintainable  at  all, 
should  have  been  commenced  and  prosecuted 
against  William  Hartahome,  President  of  the 
Marine  Insurance  Company." 

£.  J.  Lee  and  C.  Lee,  for  the  plaintiffs  in 
error. 

Simms  and  Swann,  for  the  defendant. 

For  the  plaintiffs  in  error,  it  was  said, 

1st.  That  the  declaration  states  the  policy  to 
be  imder  the  common  seal,  and  the  law  is  clear 
that  assumpsit  will  not  lie  upon  a  sealed  instru- 
ment.    The  action  ought  to  have  been  covenant 
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and  not  case.  The  difference  is,  that  when  the 
specialty  is  only  inducement  to  the  promise,  and 
a  new  consideration  intervenes,  assumpsit  will 
lie;  but  where  the  only  contract,  which  is  stat- 
ed as  the  cause  of  liability  of  the  defendant,  is 
fully  and  entirely  contained  in  the  specialty, 
2Uid  no  circumstance  is  added  but  such  as  is 
provided  for  by  the  specialty,  there  it  will  not 
maintain  a  general  indetntatris  assumpgU,  which 
\a  the  present  form  of  action. 

The  declaration  states  that  the  Insurance 
Company,  by  their  policy,  under  the  common 
sead,  insured  5,000  dollars  on  the  brig,  and  that 
the  vessel  was  lost,  whereby  the  company  be- 
came liable,  and,  being  so  liable,  assumed  to 
iJiJo*]  pay.  *Thi8  is  the  whole  sulwtance  of 
the  declaration.  No  new  consideration  is  al- 
lefjed.  The  whole  ground  of  liability  of  the 
plaintiffs  in  error  is  their  policy  under  their 
common  seal.  And  in  such  a  case  the  action 
must  be  covenant  or  debt.  MartJuiU  on  Insur- 
ance, 596.  Park,  396.  *'  The  act  of  parlia- 
ment, 6  Geo.  I.  c.  18,  by  which  the  two  Insur- 
ance Companies"  (of  England)  *'  were  erected, 
ordered  that  they  should  have  a  common  seal, 
by  affixing  which  all  corporate  bodies  ratify  and 
confirm  their  contracts.  Hence,  a  policy  made 
by  either  of  those  companies  is  a  contract  under 
Heal;  and  if  the  contract  is  broken,  the  action 
must  be  debt  or  covenant."  *  S  Term  Jiep. 
479,  Fofter  v.  AUanmn,  and  the  cases  there 
cited.  In  that  case  there  was  a  new  cause  of 
action,  and  a  separate,  independent  considera- 
tion. 

(>o.  Car.  343.  Brett  p.  Bead.  1  Bac.  Abr. 
I64.  In  the  case  of  Baird  and  Brigs  c.  Blai- 
grote,  in  the  court  of  appeals  of  Virginia,  1 
Wash.  Rep.  170,  thei:e  was  a  subsequent  new 
consideration  and  paroj  agreement  expressly 
proved,  and  upon  that  ground  the  court  decided 
that  asHumpsit  would  lie.  See  2  CaU*s  Hep.  258, 
Taliaferro  t.  BM.  The  case  of  PeUy  v.  Ood- 
rrnor  and  Company  of  the  Royai  Exc/iange  As- 
mrance,  I  Burr.  3^1,  is  an  action  of  covenant 
upon  a  policy ;  so  is  the  case  of  Worsiey  «.  Wood, 
6  Term  Rep.  710,  and  Tarleton  v.  Stainforth,  5 
Term  Rep.  695.  Assumpsit  will  not  lie  upon  a 
specialty.  1  Esp.  N.  P.  95.  Doug.  6,  Walker 
r.  Witter.  Cro.  Jac.  213,  Buckingham  v.  Cos- 
t^ndinc.  2  Strange,  1027,  1028,  Bulstrode  v. 
(rOburn.  Cro.  Joe.  505,  Bennus  v.  Guyldleg. 
Cro.  Jac.  598.  Dartnalv.  Morgan.  Cro.  Car. 
H,  IMrnc  V.  Lucas.  Cro.  Car.  31,  Foster  t. 
Smith.  Cro.  Eliz.  24J8,  Reade  v.  Johnson.  1 
li^iU.  Abr.  8.  Hutt.  34,  Green  v.  Harrington. 
Cro.  EUz.  f83,  Pyers.  v.  Thimer. 

If  this  action  is  sustainable  in  law,  then  the 
rule  requiring  a  plaintiff  to  state  in  his  declara- 
tion his  cause  of  action  will  be  useless.  The 
reason  of  that  rule  is,  to  ascertain  whether  the 
contract  is  under  seal  or  not.  BuU.  N.  P.  128. 
And  if  the  judgment  of  the  court  below  is 
330*]  ^correct,  an  action  of  assumpsit  may  be 
maintained  upon  a  bond,  or  any  other  sealed 
instrument.  The  notice  stated  m  the  declara- 
lirm  is  what  the  plaintiff  below  was  bound  to 
give,  because  the  company  were  not  liable,  by 

1.—  By  the  11  Oeo,  I.  e.  80,  s.  43,  which  recitefl  the 
inconveofeDces  rosultinff  trom  the  necessity  of  the 
policies  of  thene  two  companies  being  under  seal, 
bj  reason  of  tbeir  beingr  corporate  bodies,  they  are 
authorlied  to  plead  srenerally  nU  debenU  and  to 
irivQ  the  speolal  matter  in  evldencOt  An. 
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their  covenant,  to  pay  until  proof  of  the  loss  was 
produced,  and  adjustment  thereof  made.  This 
is  only  one  of  the  facts  nece.ssarv  to  produce  a 
liability  under  the  covenant  itself,  and  not  any 
new  consideration,  nor  is  it  stated  as  such  in 
the  declaration.  The  declaration  does  not  say, 
"in  consideration  whereof,"  but,  simply,  "so 
being  liable,"  assumed  to  pay;  so  that  the  }i8- 
sumpsit  alleged,  is  nothing  more  than  the  very 
agreement  contained  in  the  policy. 

2d.  An  action  of  assumpsit  upon  an  express 
contract,  will  not  lie  against  an  aggregate  cor- 
poration. 

They  can  do  no  valid  act  but  by  their  common 
seal,  by  which  alone  the  union  of  the  wills  of 
the  several  members  can  be  testified;  and  the 
affixing  of  the  seal  makes  it  a  covenant.  Per- 
haps an  exception  to  this  rule  might  be  made  by 
the  act  which  creates  such  an  aggregate  body 
politic;  but  here  is  no  such  exception  made  as 
will  apply  to  the  present  case.  Marshall  on  In^ 
surance,  596. 

3d.  If  any  action  is  maintainable  upon  this 
policy,  it  ought  to  have  been  brought  and  pros- 
ecuted against  the  president  of  the  company, 
and  not  against  the  body  politic. ' 

The  words  of  the  act,  which  incorporates  the 
company  {Acts  of  AsseinMy  of  Virginia,  1797,  e. 
20,  8.  9  and  11)  are,  "That  all  policies  shall 
be  signed  by  the  president,  or  in  case  of  his  in- 
ability to  attend,  by  the  president  pro  tempore, 
and  countersigned  by  the  secretary."  /S.  11. 
"That  in  case  any  action  shall  l)e*^ prosecuted 
upon  any  policy  so  subscribed,  the  same  shall 
be  brought  against  *thc  president  sub-  [*337 
scribing  the  same,  or  his  successor  in  office;  and 
all  recoveries  had  in  such  action  or  actions  shall 
be  conclusive  on  the  company,  so  far  as  to  ren- 
der the  stock  of  the  company  liable,  and  no  fur- 
ther." 

Although  the  sixth  section  of  the  same  act  en- 
ables the  company  to  sue  and  be  sued  by  their 
corporate  name,  yet,  as  the  subsequent  sections 
prescribe  the  manner  of  making  policies,  and 
the  mode  of  proceeding  in  actions  upon  them, 
the  latter  sections  must  be  considered  as  so  far 
restricting  the  general  expressions  of  the  form- 
er. (General  words  in  one  clause  of  a  statute 
may  be  restrained  by  particular  words  in  a  sub- 
sequent clause  of  the  same  statute,  and  the 
whole  ought  to  be  so  construed,  that,  if  it  can 
be  prevented,  no  clause,  sentence,  or  word  shall 
be  superfluous,  void,  or  insignificant.  4  Bnc. 
Abr.  645. 

The  declaration  is  bad  in  stating  the  body 
politic  to  be  in  custody  of  the  marshal.  1  Bar. 
Abr.  507. 

4th.  If  it  should  be  said,  that  this  declaration 
is  good  after  verdict;  the  answer  is,  that  the 
verdict  will  not  cure  a  declaration  which  shows 
that  the  plaintiff  is  entitled  only  to  an  action  of 
a»different  nature.     The  title  is  not  defectively 

1.— The  capias  ad  resn.  in  this  case  was  atralnst 
*'  William  Hartshorae,  President  of  the  Marhie  In- 
surance Ck>mpany  of  Alexandria. 

The  declaration  was  against  the  company  in  their 
corporate  name. 

This  form  of  proceeding,  by  the  better  opinion, 
seemed  to  be  correct. 

By  the  form  of  proceedings  in  Virginia,  which 
are  in  some  respects  similar  to  those  in  the  king's 
bench  In  England,  the  C€mias  is  not  considered  as 
any  part  of  the  record  of  the  action,  which  is  sup- 
posed to  commence  upon  the  filing  of  the  bill,  or 
declaration. 
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set  forth,  because  every  fact  is  stated  which 
shows  that  the  plaintiff  is  entitled  to  an  action 
of  covenant.  A  mistake  in  the  nature  of  the 
action  is  not  cured  by  the  statute  of  jeofails.  In 
all  the  cases  before  cited,  the  question  as  to  the 
form  of  action  came  on  upon  motion  in  arrest 
of  judgment,  and  It  is  not  even  hinted  that  the 
error  was  cured  by  verdict.  S  Term  Rep. 
471K  Faster  ©.  AUaruton.  1  Wiuift.  Rep.  170, 
Baird  r.  Blaigrote. 

No  assumpsit  can  be  presumed,  after  verdict, 
to  have  been  proved  on  the  trial,  but  that  which 
is  alleged  in  the  declaration.  1  Tei^n  Rep.  14 1, 
Sjnerei*  v.  Parker. 

A  verdict  will  not  aid  a  case  where  the  gist  of 
the  action  is  omitted.  6Wp.  8^5,  Are^ry  v. 
Hifole.  Nor  does  the  clause  of  the  Virginia 
statute  of  jeofails,  which  states  that  a  verdict 
shall  cure  the  omission  of  the  averment  of  any 
matter  without  proving  which  the  jury  ought 
not  to  have  given  such  a  verdict,  extend  to  a 
case  where  the  declaration  omits  to  state  the 
338*1  ground  of  the  assumpsit.  £  Wa^h.  *Rep. 
/«??,   Wiiutmi  V.  Francisco.     1  CaWs  Rep.  98. 

101,  102,  Chichester  v.  Vas.  4  Burr.  2455, 
Doug., 654 {679,)Rushton  t).  Aspinal.  A  recovery 
in  ihis  action  would  be  no  bar  to  a  recovery  in 
an  action  of  covenent  for  the  same  loss.     1  GaU, 

102,  Chichester  v.  Vass.  4  Bac.  Ahr.  14,  Cro. 
Car.  6.  Holme  v.  Lucas. 

For  the  defendant  in  error  it  was  contended. 

1st.  That  this  policy  is  not  a  specialty. 

2d.  If  it  is  a  specialty,  yet  there  was  a  sub- 
.sequent  assumpsit  upon  a  new  consideration. 

8d.  That  if  it  be  a  specialty,  and  no  new 
promise  sufficient  to  support  an  action  of  assump- 
sit, yet  the  declaration  is  a  good  declaration  m 
-covenant,  especially  after  verdict. 

Ist.  The  declaration  does  not  declare  on  this 
policy  as  upon  a  deed.  It  does  not  say  that  the 
•company  covenanted  by  their  deed;  but  only 
that  Young  did,  by  a  policy  of  insurance,  sulv 
st^ribed  and  attested  as  hereinafter  mentioned, 
make  insurance,  and  cause  himself  to  be  in- 
sured, lost  or  not  lost,  &c.  up(m  the  Iwdy,  &c. 
of  the  brigantine  Liberty,  &c.  And  so  they,  the 
tixKurers,  were  contenteci,  and  did  thereby  prom- 
ise and  bind  themselves  to  the  assured  for  the  true 
performance  of  the  premises,  confessing  them- 
selves paid  the  consideration,  «fec.  In  witness 
whereof  the  Prei^ident  and  directors  of  the  said 
Marine  Insurance  Companv'  of  Alexandria,  by 
William  Hartshome,  their  President,  subscribeii 
the  sum  a.Msured,  and  caused  the  common  seal 
and  the  attestation  of  their  Secretary  to  he  affix- 
ed to  the  said  presents,  in  the  town  of  Alexan- 
dria, on  the  said  17th  day  of  December,  1800. 
The  plaintiff  then  avers,"^  that  in  consideration 
of  the  premium,  &c.  they  did  undertake  and 
agree  by  their  policy  aforesaid,  subscribed  by 
their  President  aforesaid,  with  the  proper  hand 
and  name  of  the  said  President  thereto  affixed, 
to  assure  the  said  vessel,  at  the  sum  of.  5,000 
dollars,  &c.  There  is  no  profert  of  the  policy, 
as  of  a  deed.  In  fact,  it  is  not  a  deed.  To  make 
it  a  deed,  it  mast  he  sealed  with  the  intent  to 
make  a  deed,  which  would  be  contrary  to  their 
net  of  incorporation.  The  company  had  no 
power  to  make  a  policy  under  seal.  The  act 
prescribes  the  mode  by  which  they  shall  make 
339*]  policies  ;*which  is  only  by  the  signing  of 
the  President  and  countersigning  by  the  Secre- 
tary.    Although  there  are  not  negative  words 
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by  which  other  modes  are  expressly  prohibited, 
yet  the  saying  that  a  thing  shall  be  done  in  one 
manner  is  an  implied  negative  of  all  others.  The 
Pi*esident  and  three  of  the  directors  are  empow- 
ered by  the  act  to  make  insurance,  but  the  pol- 
icies must  be  certified  in  a  certain  manner. 
They  have  no  right  to  bind  the  company  by  a 
policy  under  .seal.  They  have  no  right  to  use 
the  conimon  seal  for  any  purpose,  unless  par- 
ticularly empowered  by  the  constitution  or  by- 
laws 01  the  company.  If  the  company  have 
improperly  put  a  seal  to  the  instrument,  which 
the  act  ol  incoriK)ration  intended  should  be  a 
simple  contract,  and  not  a  specialty,  it  is  their 
own  act,  and  they  have  no  right  to  complain. 
But  shall  it  be  permitted  for  the  Marine  Insur- 
ance Company  to  say,  that  by  their  own  act,  con- 
trary to  law,  they  have  deceived  the  plaintiff  be- 
low, and,  therefore,  he  shall  not  recover  in  this 
form  of  action?  After  having  'defeated  him  in 
this  action,  and  driven  him  to  bring  an  action  of 
covenant,  what  will  prevent  their  turning  round, 
and  saying  that  this  policy  is  not  a' specialty? 
The  company  had  no  power  to  make  a  policy 
under  seal,  or  if  they  had,  the  seal  has  been 
affixed  by  ijersons  having  no  authority  from  the 
c(\mpany,  or  perhaps  by  mistake.  The  objec- 
tion does  not  go  to  the  merits  of  the  cause.  If 
there  was  an  error  it  was  beneficial  to  the  com- 
pany, inasmuch  as  it  was  a  relin<^uishment  of 
strict  right  on  the  part  of  the  plaintiff  below, 
and  enabled  the  company  to  make  their  defense 
with  much  less  risk,  as  it  enabled  them  to  give 
in  evidence,  on  the  plea  of  nan  assumpsit  those 
facia  which  must  have  been  specially  pleadeci 
to  an  action  of  covenant.  The  intention  of  the 
legislature  in  prescribing  the  mode  of  making 
policies  evidently  was,  th^t  they  should  not  be 
specialties,  but  only  simple  contracts,  so  as  to 
avoid  the  necessity  of  special  pleading.  If  the 
principle  be  correct,  that  the  company  cannot 
make  a  policy  but  under  seal,  the  consequence 
will  be  extremely  mischeivous  to  their  interests. 
They  will  be  always  involved  in  the  intricacies 
of  special  pleading,  and  the  merits  of  the  case 
will  be  often  lost  in  the  subtlety  of  legal  dis- 
tinctions. 

Who  has  the  power  of  using  the  common 
seal  ?  Not  the  President  alone,  nor  any  number 
of  the  directors, but  *the  company  only.  [*340 
But  the  declaration  does  not  state  this  to  be  the 
seal  of  the  company,  but  the  seal  of  the  Secre- 
tary ;  the  words  are,  '  *  have  caused  the  common 
seal  and  attestation  of  the  Secretiur  to  be  affix- 
ed." 

2d.  But  if  the  policy  is  a  specialty,  yet  there 
is  a  sufficient  assumpsit  alleged  in  the  declara- 
tion to  support  this  action. 

The  action  does  not  depend  only  upon  the 
facts  set  forth  in  the  policy.  The  declaration 
states  other  facts,  such  as  the  notice  to  the  com- 
pany, the  proof  of  the  loss,  and  an  expre.««  as- 
sumpsit to  pay.  These  are  considerations  abun- 
dently  sufficient  to  support  the  action.  If  the 
plaintiff  has  two  remedies,  he  may  take  which 
he  pleases.  A  judgment  in  this  case  would  be 
a  bar  to  an  action  upon  the  covenant.  ^ 

It  is  a  strange  position  that  assumpsit  will  not 
lie  in  any  case  against  an  aggregate  body  politic, 
upon  an  express  contract.     Such  a  corporation 

1.— The  court  said  there  could  be  no  doubt  of  that, 
if  the  declaration  sufflolently  showed  it  to  be  the 
same  cause  of  actlou. 
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cminot  act  in  any  case  but  by  the  intervention 
ofsL^ents.  But  by  those,  it  may  contract  debts 
bv  simple  contract  as  well  as  by  specialty.  The 
iSaM,  India  Company  have  their  agents  all  over 
the  world,  and  there  never  was  a  question, 
whether  such  agents  could  make  promises  bind- 
ing on  the  company  pursuant  to  powers  given 
by  the  company  for  that  purpose.  By  what 
law  are  the  banks  authorizea  to  bind  them- 
selves by  promissory  notes?  Yet  the  gentlemen 
will  not  say  that  they  are  not  liable  upon  their 
notes.  S  P.  W/ns.  419,  Rex  v.  Bigg.  1  Stra.  18. 
>'.  V.  2.  Burr.  1S16;  Edie  ^.  E.  I.  Company. 
Where  the  specialty  is  only  inducement  to  the 
action,  and  upon  facts  growing  out  of  the  spe- 
cialty an  assumpsit  is  made,  tne  action  of  as- 
sumpsit will  lie.  2  Term  Rep.  4S3,  Moravia  v. 
Ijtcy.  The  declaration  states  the  policy,  the 
sailing  of  the  vessel,  the  loss,  notice  to  the 
ioHurers,  and  thereupon  an  express  assumpsit  to 
pay  the  sum  of  500  dollars.  These  new  facts 
bring  the  case  within  the  reason  of  the  decision  in 
341*]  the  case  of  Moravia  v.  Levy,  After  ♦ver- 
dict, every  assumpsit  alleged  in  the  declaration 
is  to  be  taken  as  an  express  assumpsit.  * 

3d.  But  if  this  policy  is  to  be  considered  as  a 
specialty,  and  there  is  no  new  consideration  suf- 
ficient to  support  the  assumpsit,  yet  this  is  a 
good  declaration  in  covenant. 

It  states  the  policy,  and  the  facts  which 
coastitute  a  breach  of  the  agreement  and  create 
a  liability  on  the  defendants  below.  That  part 
which  states  an  assumpsit  may  be  rejected  as 
surplasage,  and  the  residue  will  make  a  good 
declaration  in  covenant.  The  want  of  profert 
is  cured  by  the  verdict.  2  WHs.  362.  ( Qnmre. ) 
Nor  will  the  issue  of  non  OMumpnt  render  the 
judgment  erroneous.  It  has  been  held  that  in 
an  action  of  assumpsit,  and  not  guilty  pleaded, 
and  issue,  the  judgment  may  be  entered,  for  it  is 
onlv  mispleading,  and  the  real  merits  may  as 
wefl  be  tried  on  that  issue  as  on  any  other.  4 
Bar,  Ahr.  84. 

It  is  not  necessaiT  that  the  action  should  be 
prosecuted  against  the  President  of  the  company. 
It  could  not  DC  the  intention  of  the  legislature, 
that  the  private  property  of  the  President  should 
be  liable  to  satisfy  a  judgment  upon  a  policy 
made  on  account  of  the  company,  and  that  he 
should  be  left  to  get  his  money  back  again  from 
the  company.  By  the  act  of  incorporation,  the 
joint  stock  only  is  liable.  The  expressions  of 
the  act  warrant  the  practice  in  this  case,  of 
bringing  the  capias  only  against  the  president, 
and  then  declaring  a^nst  the  company :  for  it 
only  says,  that  the  action  shall  be  brought  against 
the* President,  and  not  that  it  shall  be  prosecut- 
ed against  him  to  final  judgment.  The  inten- 
tion of  the  act  could  only  be  to  compel  an  ap- 
pearance, and  to  give  the  President  the  power 
of  entering  an  appearance  in  the  name  of  the 
company.  The  act  says  that  all  such  recoveries 
«hall  be'conclusive  on  the  company,  so  far  as  to 
render  the  joint  stock  liable,  and  no  further. 

The  sixth  section  of  the  act  renders  the  com- 
pany liable  to  actions  in  their  corporate  name ; 
and  as  the  writ  Is  no  part  of  the  record,  and 
the  company  have  appeared  and  pleaded,  it  is 
now  too  late  for  them  to  allege  this  for  error. 
342*]  *They  ought  not  to  be  permitted  to  take 
the  chance  oi  a  trial,  and  when  the  merits  have 
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been  found  against  them,  come  forward,  and 
say  they  are  not  the  proper  persons  against 
whom  the  suit  ought  to  have  been  brought. 

In  reply,  it  was  said,  that  the  policy  is  in 
the  usual  form:  a  form  which  is  generally  used, 
whether  the  policy  be  under  seal  or  not:  and, 
therefore,  no  argument  can  be  drawn  from  the 
peculiar  expressions  of  the  instrument.  The 
declaration  states  it  to  be  under  the  common 
seal,  which  is  a  technical  name  for  the  seal  of  a 
corporation.  The  act  which  creates  this  com- 
pany has  no  negative  words  by  which  they  are 
forbidden  to  make  policies  under  seal  if  they 
think  proper.  The  clause  which  authorizes 
them  to  make  a  policy  by  the  signature  of  the 
President,  without  the  common  seal,  was  intro- 
duced for  their  benefit,  so  as  to  enable  them  to 
defend  actions  without  the  necessity  of  that 
special  pleading  which  often  attends  actions  of 
covenant.  The  general  maxim  of  law  is,  that 
every  one  may  waive  a  provision  introduced 
for  his  benefit. 

The  act  of  incorporation  says,  that  when  any 
action  shall  be  prosecuted  upon  such  policy,  the 
same  shall  be  brought  against  the  President  who 
subscribed  the  same,  or  his  successor  in  ofiSce, 
and  all  recoveries  in  such  actions  shall  be  con- 
clusive on  the  company.  Not  only  the  capias 
must  be  against  the  President,  but  the  declara- 
tion and  judgment.  How  the  judgment  is  to  be 
satisfied  is  not  for  us  now  to  determine,  nor  is  it 
important.  The  mode  of  recovery  prescribed 
by  the  law  must  be  pursued. 

March .  1st,  1808.  The  Court  reversed  the 
judgment,  and  ordered  it  to  be  arrested,  be- 
cause the  action  is  a  special  action  upon  the 
case  on  the  policy,  and  the  declaration  shows 
that  the  policy  is  a  specialty. 

The  Court  seemed  to  be  of  opinion  that  an 
action  of  covenant  would  lie  upon  it  against 
the  company  in  their  corporate  name. 

Cited—  16  Peters,  336. 


*ABERCROMBIE  v.  DUPUIB  [*343 
AND  Another. 

To  ar^ve  jurlsdlotion  to  the  courts  of  the  United 
States,  the  pleadings  must  expressly  state  the  par- 
ties to  be  citizens  of  different  statest  or  that  one  of 
them  is  an  alien.  It  is  not  sufficient  to  say  that 
they  reside  In  different  states. 

ERROR  to  a  judgment  of  the  circuit  court  ' 
for  the  district  of  Georgia.  The  plaintife 
below  (or  petitioners  as  they  are  called  in  the 
record)  "aver,  that  they  ao  severally  reside 
without  the  limits  of  the  district  of  Georgia 
aforesaid,  to  wit,  in  the  state  of  Kentucky, 
therefore,  thej^  have  the  right  to  commence 
their  said  action  in  this  honorable  court," &c.* 
The  defendant  is  called  Charles  Abercrombie, 
£sq^,  of  the  district  of  Georgia. 

It  was  assi^ed  for  error  that  the  circuit 
court  had  not  jurisdiction  of  the  cause,  because 
it  does  not  appear  upon  the  record  that  either 
of  the  parties  is  an  alien,  nor  that  the  parties 
are  citizens  of  different  states.  And  for  this 
error  the  judgment  was  reversed  without  argu- 
ment. 

2.*-Tbi8  averment  follows  immediately  after  the 
ad  damnum,  at  the  foot  of  the  declaration. 

9  129 


ii 


818 


Supreme  Court  of  the  United  States. 


imn 


during  the  lease  the  landlord  had  neither  the 
possession  nor  the  right  of  possession,  and 
therefore  he  could  maintain  neither  trespass  nor 
trover.  Now  in  the  case  made  by  the  second 
bill  of  exceptions,  it  is  not  stated  whetlier  the 
loan  was  for  a  time  certain,  or  at  the  will  of  the 
lender. 

If  the  loan  was  for  a  time  certain,  there  is 
no  difference  between  that  case  and  a  lease  for 
a  time  certain.  In  neither  case  is  the  possession, 
or  the  right  of  possession,  in  the  plaintiff.  The 
bailee  by  loan  for  a  time  certain,  has  an  equal 
right  to  the  possession,  during  that  time,  with  a 
bailee  for  hire :  and  either  may  maintain  tres- 
pass against  him  who  violates  that  possession, 
whether  it  be  a  stranger  or  the  owner. 

Chase,  Justice :  There  is  here  no  exception 
applicable  to  this  case.  The  bill  of  exceptions 
states  only  an  abstract  question.  It  is  not 
whether  the  plaintiff  in  this  case  can  maintain 
an  action  of  trespass,  but  whether  any  plaintiff 
can  maintain  trespass  for  property  loaned  to  a 
friend. 
314*]     *8wann,  in  reply. 

Relied  on  the  act  of  assembly  of  Virginia. 
The  English  cases  do  not  apply ;  for  in  England 
they  have  no  such  statute  authorizing  the  re- 
cording of  deeds  of  personal  property ;  nor  any 
substitute  for  the  actual  delivery  of  possession 
of  goods  in  any  case  whatever. 

Even  a  mortgage  of  personal  property  is  there 
deemed  fraudulent  as  to  creditors,  unless  pos- 
session accompanies  the  deed ;  and  the  reason 
given,  in  all  the  books,  is,  that  it  j^ves  a  false 
credit  to  the  mortgageor,  enables  him  to  impose 
upon  the  world,  and  gives  him  a  power  to  de- 
ceive and  defraud  those  who  deal  with  him.  1 
Wils.  260.  RyaU  v.  EoUe.  But  when  such  a 
deed  is  publicly'  made  and  exposed  to  view 
upon  the  public  records,  as  this  was,  such 
reason  must  fail;  and  with  the  reason,  the  law 
must  fail  also. 

As  to  the  second  bill  of  exceptions. 

There  is  certainly  a  difference  between  a  loan 
and  a  lease.  In  a  loan  the  lender  does  not  part 
w^ith  the  ri^ht  of  possession,  nor,  in  law,  does 
he  part  with  the  actual  possession;  for  the 
bailee's  possession  is  the  posiscssion  of  the  lender, 
who  has  a  right  to  resume  the  thing  into  his 
own  hands  at  any  moment.  There  is  no  adverse 
possession,  nor  adverse  claim,  as  there  is  in  the 
case  of  a  lease. 

Fraud  or  no  fraud,  is  a  point  to  be  decided 
by  the  jury,  and  not  by  the  court.  It  is  a  ques- 
tion of  fact;  and  the  court  have  instructed  the 
jury  as  if  it  were  a  matter  of  law.  The  posses- 
sion of  the  vendor  is  not  in  itself  a  fraud,  but 
only  a  circumstance  from  which,  connected  with 
others,  the  jury  may  presume  the  fact  of  a  fraudu- 
lent intent. 

February  28th.  The  Chief  Jmtice  delivered 
the  opinion  of  the  Court. 

On  the  4th  January,  1800,  Robert  Hamilton 
made  to  Thomas  Hamilton  an  absolute  bill 
of  sale  for  a  slave  in  the  bill  mentioned, 
which,  on  the  14th  of  April,  1801,  was  acknowl- 
edged and  recorded  in  the  court  of  the  county 
in  which  he  resided.  The  slave  continued 
315*]  in  possession  *of  the  vendor;  and 
some  short  time  after  the  bill  of  sale  was 
recorded,  an  execution  on  a  judgment  obtain- 
ed against  the  vendor  was  levied  on  the  slave 
and  on    some   other   personal    property   sdso 
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in  possession  of  the  vendor.  In  July,  1801, 
Thomas  Hamilton,  the  vendee,  brought  trespass^ 
against  the  defendent  Russel,  by  whose  execu- 
tion, and  by  whose  direction,  the  property  had 
been  seized ;  and  at  the  trial,  the  counsel  for  the 
defendant  moved  the  court  to  instruct  the  jury, 
that  if  the  slave,  George,  remained  in  the  possess - 
sion  of  the  vendor,  by  the  consent  and  permis- 
sion of  the  vendee;  and  if  by  such  consent  and 
permission  the  vendor  continued  to  exercise  act  k 
of  ownership  over  him,  the  vendee,  under  sucli 
circumstances,  could  not  protect  such  slave 
from  the  execution  of  the  defendant. 

The  Court  gave  the  instruction  required,  to 
which  a  bill  of  exceptions  was  laken. 

The  counsel  for  the  plaintiff  then  moved  tlu> 
Court  to  instruct  the  jury  that  a  plaintiff  in  tres- 
pass, whose  property  is  loaned  to  a  friend,  and 
is  in  that  friend's  possession  at  the  time  it  is 
seized  by  a  sheriff  in  virtue  of  an  executimi 
against  the  person  so  m  possession,  can  sustain 
an  action  of  trespass  for  a  seizure  upon  such 
possession. 

The  Court,  being  divided,  refused  to  give  the 
instruction  required,  and  the  jury  found  a  ver- 
dict for  the  defendant.  Judgment  was  accord- 
ingly rendered  for  the  defendant,  to  which  a 
writ  of  error  has  been  sued  out,  and  the  quc^s- 
tion  is,  whether  the  court  below  has  erred  in  tlu* 
instructions  given  or  refused. 

In  the  opinion  to  which  the  first  bill  of  ex- 
ceptions was  taken,  it  is  contended  on  two 
grounds,  that  the  circuit  court  has  erred. 

Ist.  Because  this  sale  is,  under  the  act  of  the 
Virginia  assembly  against  fraudulent  sales,  pro- 
tected by  being  recorded. 

2d.  That  if  it  be  not  protected  by  that  act,, 
still  it  is  only  evidence  of  fraud,  and  not  in  it- 
self a  fraud. 

*0n  examining  the  act  of  assembly  [*31€^ 
alluded  to,  the  Court  is  of  opinion  that  it  does 
not  comprehend  absolute  bills  of  sale  among- 
those  where  the  title  may  be  separated  from  tlie 
possession,  and  yet  the  conveyance  be  a  valid 
one,  if  recorded  wuthin  ein;ht  months.  On  this 
point  one  judge  doubted,  but  he  is  of  opinion 
that  this  bill  of  sale  was  not  recorded  within  tht* 
time  required  by  the  act,  and  that  the  decision 
in  the  case  of  Eppes  t.  Randolph,  which  wa.n 
made  by  the  court  of  appeals  of  Virginia, 
on  a  different  act  of  assembly,  would  not  apply 
to  this  act. 

On  the  second  point  there  was  more  difficulty. 
The  act  of  assembly,  which  governs  the  case, 
appears,  as  far  as  respects  fraudulent  convey- 
ances, to  be  intended  to  be  co-extensive  with  the 
acts  of  the  13tli  and  27th  of  Eliz.,  and  those 
act4  are  considered  as  only  declaratory  of  the 
pnnciples  of  the  common  law.  The  decisions 
of  the  English  judges,  therefore,  apply  to  this 
case. 

In  some  cases  a  sale  of  a  chattel,  unaccom- 
panied by  the  delivery  of  possession,  appears  to 
have  been  considered  as  an  evidence,  or  a  badge, 
of  fraud,  to  be  submitted  to  the  jur}%  under  the 
direction  of  the  court,  and  not  as  constituting 
in  itself,  in  point  of  law,  an  actual  fraud  which 
rendered  the  transaction  as  to  creditors  entirely 
void.  Modem  decisions  have  taken  this  ques- 
tion up  upon  principle,  and  have  determined 
that  an  unconditional  sale,  where  the  possession 
does  not  "accompany  and  follow  the  deed,"  is. 
with  respect  to  creditors,  on  the  sound  cou- 

Cranch  1. 


1803 


United  States  v.  Hooe  and  Others. 


dm 


stnictioD  of  the  statue  of  Elizabeth,  a  fraud, 
and  should  be  so  determined  by  the  court.  The 
(liHtinction  they  have  taken  is  between  a  deed 
purporting  on  the  face  of  it  to  be  absolute,  so 
that  the  separation  of  the  possession  from  the 
title  is  incompatible  with  the  deed  itself;  and  a 
deed  made  upon  condition  which  does  not  en- 
title the  vendor  to  the  immediate  possession. 
The  case  of  Edir<trds  «j.  Harbin  EjrW  of  Tempest 
Mereer,  2  Term  Rep.  587,  turns  on  this  distinc- 
tion, and  is  a  very  strong  case. 

William  Tempest  Mercer,  on  the  27th  of 
March »  1786,  offered  to  the  defendant  Harbin, 
a  bill  of  sale  of  sundry  chattels  as  a  security  for 
a  debt  due  by  Mercer  to  Harbin.  This  Harbin 
refused  to  take,  unless  he  should  be  permitted, 
at  the  expiration  of  fourteen  days,  if  the  debt 
317*]  should  *remain  unpaid,  to  take  posses- 
sion of  the  goods  and  sell  them,  in  satisfaction  of 
the  debt;  the  surplus  money  to  be  returned  to 
Mercer.  To  this  fiercer  agreed,  and  a  bill  of 
*>ale,  purporting  on  the  face  of  it  to  be  absolute, 
was  executed,  and  a  corkscrew  delivered  in  the 
name  of  the  whole.  Mercer  died  within  the 
fourteen  days,  and  immediately  after  their  ex- 
piration Harbin  took  passession  of  the  goods 
Kpecifled  in  the  bill  of  sale,  and  sold  them.  A 
suit  was  then  brought  against  him  by  Edwards, 
who  was  also  a  creditor  of  Mercer,  charging 
Harbin  as  executor  in  his  own  wrong,  and  the 
question  was,  whether  this  bill  of  sale  was 
fraudulent  and  void  as  being  on  its  face  abso- 
lute, and  being  unaccompanied  by  the  delivery 
<if  possession.  It  was  determinea  to  be  fraudu- 
lent; and  in  that  ca.se  it  is  said  that  all  the 
judges  of  England  had  been  consulted  on  a  mo- 
tion for  a  new  trial  in  the  case  of  Bamford  v. 
Raron,  and  were  unanimously  ISf  opinion  that 
'unless  possession  accompanies  and  follows  the 
deed,  it  is  fraudulent  and  void;"  that  is,  that 
unless  the  possession  remain  with  the  person 
shown  by  the  deed  to  be  entitled  to  it,  such 
deed  is  void  as  to  creditors  within  the  statues. 
This  principle  is  said,  by  Judge  Buller,  to  have 
been  long  settled,  and  never  to  have  been  seri- 
ously questioned.  He  states  it  to  have  been 
establi^ied  by  Lord  Coke,  in  2  Bulstrode,  so  far 
as  to  declare  that  an  absolute  conveyance  or  gift 
of  a  lease  for  years,  unattended  with  possession, 
was  fraudulent.  *'But  if  the  deed  or  convey- 
ance be  conditional,  there  the  vendor's  continu- 
ing in  possession  does  not  avoid  it,  because,  by 
the  terms  of  the  conveyance,  the  vendee  is  not 
to  have  the  possession  till  he  has  performed  the 
condition."  "And  that  case,"  continues  Judse 
Buller,  *'  makes  the  distinction  between  deeds 
or  bills  of  sale  which  are  to  take  place  immedi- 
ately, and  those  which  are  to  take  place  at  some 
future  time.  For  in  the  latter  case,  the  pos- 
session oontinuinfl;  with  the  vendor  till  such 
future  time,  or  tiU  that  condition  be  performed, 
is  consistent  with  the  deed,  and  such  posse&sion 
comes  within  the  rule  as  accompanpug  and 
following  the  deed.  That  case  has  been  uni- 
versally followed  by  all  the  cases  since." 
•*Thi»."  continues.the  Judge,  **  has  been  argued 
by  the  defendant*s  counsel  as  being  a  case  in 
which  the  want  of  possession  is  only  evidence 
ol  fraud,  and  that  it  was  not  such  a  circum- 
Ktance  per  «e,  as  makes  the  transactions  fraudu- 
*I1S*J  lent  in  point  of  *1aw;  that  is,  the  point 
which  we  have  considered,  and  we  are  all  of 
opinion,  that  if  there  is  nothing  but  the  absolute 
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conveyance,  without  the  possession,  that  in  point 
of  law  is  fraudulent." 

This  court  is  of  the  same  opinion.  We  think 
that  the  intent  of  the  statue  is  best  promoted  by 
that  construction ;  and  that  fraudulent  convey- 
ances, which  are  made  to  secure  to  a  debtor  a 
beneficial  interest  while  his  property  is  protect- 
ed from  creditors,  will  be  most  effectually  pre- 
vented by  declaring  that  an  absolute  bill  of  sale 
is  itself  a  fraud, unless  possession  "accompanies, 
and  follows  the  deed."  This  construction,  too, 
comports  with  the  words  of  the  act.  Such  a 
deed  must  be  considered  as  made  with  an  intent 
"to  delay,  hinder,  or  defraud  creditors." 

On  the  second  bill  of  exceptions  the  court  did 
right  in  refusing  to  give  the  instruction  required. 
The  question  propounded  seems  to  have  been  an 
abstract  question  not  belonging  to  the  cause. 

JydgmetU  affirmed  \Hth  eostg. 

Atr'ar.  8.  C.  1  Crancb  C.  C.  97. 

Distinguished  -8  Cranch  89;  20  How.  469,  4d0. 
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UNITED   STATES 

V. 

R.  T.  HOOE  and  others. 

Under  the  judiciary  act  of  1789,  in  chancery  eawn*,. 
a  statement  of  facts  must  accompany  the  transcript. 

This  provlglon  was  revived  by  the  repeal  of  the  act 
of  February,  1801. 

THIS  was  a  writ  of  error  to  a  decree  of  the 
circuit  court  of  the  District  of  Columbia, 
sitting  as  a  court  of  chancery. 

The  case  was,  that  Colonel  Fitzgerald,  in  the 
year  1794,  was  appointed  collector  of  the  cus- 
toms for  the  port  of  Alexandria,  and  gave* 
bond  to  the  United  States  in  the  penalty  of 
10,000  dollars,  with  R.  T.  Hooe  as  his  surety, 
for  the  faithful  performance  of  the  duties  of 
the  office.  In  consequence  of  misapplication 
of  large  sums  of  money  by  the  chief  clerk,  who 
was  intrusted  with  almast  the  whole  manage- 
ment *of  the  business.  Col.  Fitzgerald  [*3li^ 
became  deficient  in  his  accounts  with  the  United 
States  to  the  amount  of  57,000  dollars.  After 
this  fact  was  discovered  he  executed  a  deed  of 
trust  of  part  of  his  real  estate  to  tru.stees. 
to  be  sold  to  indemnify  Hooe  from  the  de- 
mands of  the  United  States  against  him,  ivh 
security  of  Fitzgerald,  and  also  to  secure  him 
against  sundry  notes  which  he  had  indorst^d 
for  him  at  the  bank  of  Alexandria,  as  well  as 
to  enable  him  to  take  up  further  sums  at  the 
bank,  as  his  exigencies  might  require.  After 
the  death  of  Col.  Fitzgerald,  the  trustees  ad- 
vertised the  property  for  sale,  and  the  United 
States  obtained  an  m junction  to  stay  the  sale, 
alleging  that  by  the  acts  of  congress,  they  were 
entitled  to  a  prior  lien  upon  the  estate  of  their 
debtor;  and  that  the  deed,  as  to  them,  was 
fraudulent.  In  the  court  below,  the  claim  of 
the  United  States  was  rested  altogether  upon 
the  prior  lien  created  by  the  act  of  congress; 
and  the  court  being  of  opinion  that  the  act  did 
not  create  a  lien  on  the  real  estate,  and  that 
there  did  not  appear  to  be  any  fraud  in  the 
transaction,  dissolved  the  injunction,  with  costs, 
and  ordered  10,000  dollars,  part  of  the  proceeds 
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of  the  sale,  to  be  paid  into  the  treasury  of  the 
Unit-ed  States,  in  satisfaction  of  the  bond  in 
which  Hooe  was  the  surety,  and  the  residue, 
after  paying  the  notes  due  at  bank,  to  be  paid 
into  the  treasury  of  the  United  States,  in  part 
satisfaction  of  the  'balance  due  from  the  estate 
of  Fitz^rald;  it  having  been  proved  to  the 
satisfaction  of  the  court,  that  the  money,  arising 
from  the  notes  discounted  at  the  bank,  had  been 
before  paid  by  Fitzgerald  to  the  United  States. 

To  reverse  this  decree,  the  present  writ  of 
error  was  sued  out  by  the  attorney  for  the 
United  States. 

The  decree  of  the  court  below  did  not  state 
the  facts  upon  which  the  decree  was  founded ; 
and  although  the  record  contained  the  bill,  an- 
swers, exhibits,  and  all  the  evidence  which  was 
before  the  court  below,  yet  no  statement  of 
facts,  according  to  the  provision  of  the  judi- 
ciary act  of  1789,  c.  20,  n.  19,  was  made  by  the 
parties  or  by  the  court. 

The  attorney  general'  opened  the  cause  on 
320*]  the  part  of  *the  United  States,  and  was 
going  on  to  show  that  the  deed  was  fraudu- 
lent, as  to  creditors,  upon  general  principles  of 
law,  (a  ground  not  taken  in  the  court  below,) 
when  he  was  stopped  by  an  inquiry  from  the 
court,  whether  there  was  any  provision  in  the 
act  concerning  the  District  of  Columbia,  by 
wliich  the  case  was  taken  out  of  the  operation 
of  the  nineteenth  section  of  the  judician'  act 
of  1789,  which  required  a  statement  of  the 
facts  to  accompany  the  record.  Upon  recur- 
ring to  the  act  of  congress,  27th  February,  1801, 
concerning  the  District  of  Columbia,  e.  86,  8.  8, 
it  was  found  that  writs  of  error  were  to  "  be 
prosecuted  in  the  same  manner,  under  the  same 
regulations,  and  the  same  proceedings  shall  be 
had  therein,  as  is,  or  shall  be,  provided  in  the 
ca.se  of  writs  of  error  on  judgments,  or  appeals 
upon  orders  or  decrees  rendered  in  the  circuit 
court  of  the  United  States."  Upon  which  the 
<'()urt  said,  that  the  decisions  on  the  act  of  1789, 
tt.  19,  had  been,  that  unless  a  statement  of  facts 
appeared  upon  tiie  record,  they  could  not  say 
there  was  error.  3  DaUm,  336,  Jenn%ng»  v. 
Brig  Perseverance.  It  is  true  that  the  act  of 
February  13,  1801,  e.  75,  «.  33,  remedied  the 
evil,  but  that  act  was  repealed  in  1802,  so  that 
the  law  now  stands  as  it  did  before  the  act  of 
1801.  And  the  act  concerning  the  District  of 
Columbia,  hj  saying  that  writs  of  error  shall  be 
prosecuted  in  the  same  manner  as  is,  or  shall 
be,  provided.  &c.  places  this  case  under  the  law 
of  1789.  Whatever  might  be  the  present  opin- 
ion of  the  court,  if  this  were  the  first  time  of 
being  called  upon  to  give  a  construction  to  that 
clause  of  the  act,  yet  the  question  has  been 
solemnly  settled.  One  legislature  has  taken 
cognizance  of  the  construction  given  by  the 
court,  and  has  provided  for  the  case,  but 
another  legislature  has  repealed  that  provision 
and  thereby  given  a  subsequent  legislative  con- 
struction, or  at  least  shown  such  a  legislative 
acquiescence  under  the  construction  which  this 
court  formerly  gave  to  the  act,  as  is  now  con- 
clusive. 

At  the  request  of  the  attorney  general,  the 
writ  of  error  was  dismissed.' 

1.— Mr.  Lincoln. 

2.— CotigTce©  belnR  In  session  at  this  time,  an  act 
was  introduced  and  )>a86ed,  containing  a  clause 
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♦HEPBURN  AND  DUNDAS  v.  COLIN 

AULD.  [♦sa  1 

A  tender,  on  condition  that  a  release  of  all  de- 
mands, should  be  tlrgt  delivered,  is  not  good;  unl^» 
such  prior  delivery  i»  expressly  stipulated  in  the 
contract. 

THIS  was  an  action  of  debt  brought  by  Hep- 
bum  &  Dundas  against  Colin  Auld  in  the 
circuit  covart  of  the  District  of  Columbia,  for 
the  penalty  of  an  agreement  dated  27th  Septem- 
ber, 1799,  between  the  plaintiffs,  merchants  of 
Alexandria,  and  the  defendant,  as  agent  for 
John  Dunlop  &  Co.  merchants  in  Glasgow. 

The  agreement  recites,  that  whereas  the  plaint- 
iffs have  had  extensive  dealings  with  Dimlop 
&  Co.  in  the  course  of  which  the  former  appear 
to  have  fallen  in  debt  to  the  latter,  by  the  ac- 
counts by  them  exhibited,  some  articles  of 
which  accounts  having  been  objected  to  by  the 
plaintiffs,  they  had  a^eed  with  the  said  agent, 
to  submit  all  matters  m  dispute  to  arbitration. 
And  whereas  the  plaintiffs,  by  an  article  of 
agreement  between  them  and  a  certain  William 
Graham,  dated  12th  March,  1796,  did  covenant 
with  him  (for  the  consideration  of  18,000  dollars 
to  be  by  him  paid  to  them  at  certain  times  in 
the  said  article  expressed)  to  convey  to  him  the 
said  Graham,  his  heirs  and  assigns  6,000  acres 
of  land  on  the  Ohio;  but  the  said  Graham  fail- 
ing to  make  the  first  payment  upon  the  day  stipu- 
lated, the  plaintiffs  considered  Uie  said  contract 
as  thereby  annulled,  and,  in  consequence  there> 
of,  brought  an  ejectment  to  recover  possession 
of  the  land,  which  they  had  permitted  Graham 
to  occupy, which  ejectment  had  been  abated  by 
his  death,  and  another  ejectment  had  been,  oV 
was  about  to  be,  conmienc«d. 

The  indenture  then  witnesseth,  that  each 
party  covenanted  to  furnish  their  accounts  to 
the  arbitrators  so  as  to  enable  them  to  make 
their  award  by  the  1st  day  of  January  then 
next,  being  the  time  stipulated  by  the  arbitra- 
tion bonds.  That  Aula  convenanted  that  he, 
or  the  agent  of  Dunlop  &  Co.  would,  on  the  2d 
day  of  .January  then  next,  accept  and  take,  of 
the  plaintiffs,  the  amount  *which  should  [*322 
be  awarded  to  Dunlop  &  Co.  in  bills  of  ex- 
change of  a  certain  description)  or  in  any 
money  which  might  by  law  be  a  legal  tender; 
and  on  such  payment  being  made  in  either  way, 
give  the  plaintiffs  a  full  receipt  and  discharge 
of  all  claims  and  demands  of  Dunlop  &  Co. 
against  them.  That  the  plaintiffs  covenanted, 
that  in  case  they  did  not  on  the  2d  of  January 
then  next,  pay  to  the  defendant,  or  the  then 
agent  of  Dunlop  &  Co.  the  amount  of  the 
award,  in  bills  or  money,  they  would,  on  that 
day,  assign  and  transfer  to  the  defendant,  or 
the  then  agent  of  Dunlop  &  Co.  in  the  fullest 
manner,  the  aforesaid  contract  entered  into  bv 

siinllar  to  the  33d  section  of  the  act  of  Idth  February, 
1801,  respecting  writs  of  error  and  appeals  in  cases 
of  equity  and  maritime  Jurisdiction,  arc.  Laws  of 
U.  S,  vol.  6,  p.  316,  e.  98, 8d  HorcTi,  1806. 
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them  with  Graham  for  the  sale  of  the  land,  and 
all  and  every  intereBt,  right  and  claim,  of  what- 
ever kind,  of  the  plain  tiffH  arising  out  of  and  from 
the  said  cx>ntract ;  with  full  power  to  proceed 
and  act  thereupon  and  therein  as  the  defendant 
or  the  then  agent  of  Dunlop  &  Co.  should  think 
proper;  and  that  they  would  for  that  purpbse 
pve  him  a  full  and  ample  power  of  attorney 
irrevocable  to  pursue  in  their  names,  if  neces- 
sary, all  lejpil  ways  and  means,  either  to  recover 
the*  possession  of  the  land,  or  to  enforce  pay- 
ment of  the  18,000  dollars  and  interest,  which- 
ever of  the  measures  he  might  be  inclined  to 
pursue;  and  that  in  case  they  should  so  assi^ 
the  said  contact,  they  would  not  thereafter  in 
any  manner  interfere  with  the  measures  he 
mitfht  choose  to  pursue,  either  for  the  recovery 
of  the  lands,  or  to  enforce  the  payment  of  the 
purchase  motley.  And  that  whenever  the 
ejectment  should  be  judicially  determined,  or 
settled  by  compromise,  they  would  convey  the 
lands  to  the  person  who  by  such  determination 
or  compromise  should  be  acknowledged  to  be 
entitled  to  them.  And  that  in  case  the  said 
purchase  money,  which,  with  interest  to  the 
said  2d  day  of  January,  would  amount  to  21,112 
dollars  should  not  prove  sufficient  to  satisfy  the 
award,  they  would  on  that  day  pay  the  balance 
to  the  defendant,  or  the  then  agent  of  Dunlop 
&Co. 

And  the  defendant  covenanted  that  in  case  it 
should  not  be  convenient  for  the  plaintiffs  to 
pay  the  amount  of  the  award  in  bills,  or  money, 
on  the  2d  day  of  January,  he  would  accept  and 
take  an  assignment  of  the  said  Graham's  con- 
tract, at  21,112  dollars  towards  the  discharge  of 
the  said  award;  and  that  in  case  it  should  ex- 
ceed the  amount  of  the  award,  he  would,  at 
323*]  the  time  of  making  the  said  ^assign- 
ment,  pay  them  the  excess.  For  the  faithful 
performance  of  these  articles,  the  parties  bound 
themselves  to  each  other  in  the  penal  sum  of 
45.000  dollars.  The  sum  of  21,112  dollars  ex- 
ceeded the  amount  of  the  award,  by  the  sum  of 
494^.  6#.  7d.  Virginia  currency.    Px)r  the  non- 

Cayment  of  this  excess  the  present  action  was 
rought  by  the  plaintiffs,  after  having  tendered 
an  assignment  of  Graham's  contract  and  a 
power  of  attorney,  which  was  refused  by  the 
defendant.  There  were  four  issues  in  fact,  but 
to  the  5th  plea  there  was  a  general  demurrer 
and  joinder.  Judgment  below  being  in  favor 
of  the  defendant  upon  this  demurrer,  the  issues 
in  fact  were  not  tried,  and  the  plaintiffs  sued 
out  the  present  writ  of  error. 

The  fifth  plea  was  as  follows:  "And  the  said 
defendant  by  virtue  of  the  act,  &c.  and  by 
leave  of  the  court,  for  further  plea,  protesting 
that  the  said  deed  of  assi^ment  of  the  contract 
aforesaid,  with  the  said  William  Graham,  so  as 
aforesaid  pretended  to  have  been  executed, 
sealed  and  tendered  by  the  plaintiffs  on  the  2d 
day  of  January  in  the  year  1800,  was  not  a 
good,  lawful  and  sufficient  assignment  thereof, 
according  to  the  true  intent  and  meaning  of  the 
Miid  articles  of  agreement  between  the  plaintiffs 
and  defendant,  he,  the  defendant,  saith,  that 
the  said  d(*ed  of  assignment  was  not  tendered 
to  him  unconditionally,  but  upon  the  condition 
that  the  said  John  Dunlop  &  Co.  should  first 
Kign,  seal  and  deliver,  by  the  said  Colin  Auld, 
their  attorney,  on  the  same  day,  unto  the  plaint- 
iffs, a  release  and  acquittance  of  all  the  claims 
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and  demands  of  the  said  John  Dunlop  &  Co. 
against  the  said  plaintiffs;  and  the  said  defend- 
ant then  and  there  refused  to  comply  with  the 
said  condition,  and  the  said  plaintiffs  then  and 
there  refused  to  deliver  the  aforesaid  deed  of 
assignment  to  the  said  defendant,  unless  he 
complied  with  the  condition  aforesaid ;  and  this 
he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, whether  the  plaintiffs  their  action  afore- 
said against  him  ought  to  have  and  maintain,*' 
&c. 

Swann,  for  the  plaintiffs  in  error. 

It  will  l)e  perceived  by  the  agreement,  that 
the  plaintiffs  had  the  choice  of  three  modes  of 
paying  the  award;  *1.  By  bills  of  ex-  [*324 
change;  2.  By  cash;  and,  3.  By  an  assignment 
of  Graham's  contract. 

It  is  true,  that  the  words  are,  that  the  defend- 
ant will  take  the  assignment  '  'towards"  the  dis- 
charge of  the  award.  But  the  reason  of  using 
the  word  *  *  towards "  is  plainly,  because  the 
amount  of  the  award  not  being  then  known,  it 
remained  an  uncertainty,  whether  the  21,112 
dollars  of  Graham's  purchase  money  would  be 
sufficient  in  amount  to  meet  and  satisfy  the 
award.  The  word  towards,  therefore,  was  not 
used  to  exclude  the  idea  that  the  assignment 
should  be  a  complete  discharge  of  the  award  in 
case  the  award  did  not  exceed  the  purchase 
money;  but  only  to  prevent  Auld  from  being 
compelled  to  accept  the  assignment  in  full  dis- 
charge of  the  awud,  if  the  piu*chase  money 
should  fall  short  of  the  sum  awarded. 

1st.  We  contend  that  the  assipiment  was  a 
^ood  and  sufficient  assignment  within  the  mean- 
ing and  intention  of  the  agreement. 

2d.  That  the  plaintiffs  bad  a  right  to  a  release 
of  all  demands  upon  tender  of  the  assignment. 

8d.  That  the  plaintiffs  had  a  right  to  make 
such  release  a  condition  of  their  tender. 

1st.  It  is  no  objection  to  the  assignment  that 
it  expresses  tlie  consideration  to  be  a  release  of 
all  demands  from  Dunlop  &  Co. ;  for  if  the 
plaintiffs  had  a  right  to  such  a  release,  it  was 
proper  to  state  it  as  a  part  of  the  consideration. 
2.  The  preamble  of  the  assignment  states  the 
defendant  to  be  agent  of  Dunlop  &  Co.  and  the 
habendum  is  to  the  said  Colin  Auld,  which 
refers  to  the  premises  where  he  is  styled  agent ; 
so  that  it  is,  m  fact,  as  it  ought  to  be,  to  Colin 
Auld,  agent  of  Dunlop  &  C'o. 

2d.  As  to  the  right  of  the  plaintiffs  to  insist 
upon  a  release  of  all  demands. 

1st.  It  is  due  by  the  terms  of  the  contract. 

2d.  If  not  due  by  the  terms  of  the  con- 
tract, yet  it  was  due  of  common  right. 

*l8t.  It  is  due  by  the  contract.    .        [*325 

Every  contract  ought  to  have  a  reasonable 
construction  according  to  the  intention  of  the 
parties.  Such  a  release  is  expressly  agreed  to 
be  given  in  case  of  payment  by  bills  or  cash.  A 
payment  by  the  assignment  was  as  complete  a 
discharge  of  the  award,  as  payment  in  either  of 
tlie  other  modes.  The  discharge  of  the  amount 
of  the  award,  and  not  of  the  particular  mode  of 
discharge,  was  to^  the  consideration  of  the  re- 
lease :  and  having  stipulated  to  give  it  in  the  one 
case,  it  ought  to  he  presumed  to  be  the  intention 
of  the  parties,  that  it  should  be  given  in  the 
other,  unless  there  can  be  shown  some  difference 
in  the  consideration,  or  some  reason  operating 
upon  the  mind  of  the  defendant  which  might 
have  induced  the  omission  of  an  express  agrec- 
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ment  to  that  effect.  By  agreeing  to  give  it  in 
case  of  payment  by  cafih  or  bills,  he  allows  that 
the  plaintiffs  have  a  right  to  such  a  release  upon 
discharge  of  the  award.  The  submission  was 
of  all  demands;  a  discharge  of  the  award,  then, 
was  a  discharge  of  all  demands;  and,  therefore, 

2d.  Such  a  release  was  due  of  common  right. 
A  man  has  a  right  to  demand  evidence  of  his 
payment,  and  of  the  claims  which  are  thereby 
satisfied.  It  is  true  he  may  call  witnesses,  but 
they  may  die.  If  a  man  pay  money  upon  a 
specialty,  he  has  a  right  to  written  evidence  of 
the  payment.     Shep.  Touch.  3j8. 

3a.  The  plaintiffs  had  a  right  to  make  the 
release  a  condition  of  the  tender.  All  things 
were  to  l)e  done  on  the  same  day.  They  were 
concurrent  conditions,  to  be  performed  at  the 
same  time.  If  one  party  is  ready  and  willing, 
and  offers  to  perform,  and  the  other  will  not, 
the  first  is  discharged  from  the  performance  of 
his  part,  and  may  maintain  an  suction  against  the 
other.  4  Term  Rep.  761.  Ooodison  v.  Nunn. 
Doug.  684,  Jones  v.  Barkley. 

Such  a  release  could  not  operate  to  the  injury 
of  the  defendant,  or  of  Dunlop  &  Co.  It  would 
not  have  released  any  right  accruing  under  the 
agreement,  as  was  decidwi  in  the  case  of  Thorpe 
0.  Thorpe,  Lord  Raym.  235.  The  covenants  of 
the  plaintiffs  respecting  the  lauds  and  the  eject- 
ment are  all  future  and  contingent,  and,  there- 
320*]  fore,  *could  not  have  been  released  by 
a  release  of  all  demands.  Nor  was  the  penalty 
a  present  duty.  It  could  only  be  incurred  by  a 
future  breach,  and,  therefore,  is  not  like  a  bond 
to  pay  a  smaller  sum  at  a  future  day.  Shep. 
Tmirh.  339,  340.  BuUer,  160.  S  Slum.  90,  Car- 
thage t.  Manby.  Eftp.  N.  P.  307.  Oro.  Joe.  170, 
Hancfickii.  Field .  Oro.  Joe.  6^3,  Porter  c.  Philips. 
Oro.  Eliz.  580,  Hoe  v.  Marshall.  5  Oo.  70. 
b.  Hoe's  Case. 

E.  J.  Lee,  contra. 

The  assignment,  in  this  case  tendered,  was 
not  good,  because  it  stated  part  of  the  considera- 
tion to  l)e  a  release  of  all  demands,  which  the 
defendant  was  not  bound  to  give;  and  if  he  had 
accepted  of  the  assignment  in  that  form,  it 
would  have  been  an  acknowledgment  that  he 
was  bound  to  give  it. 

"  Whether  Auld  might  with  safety  have  given 
such  a  release,  is  not  now  the  question ;  he  has 
not  contracted  to  give  it,  and  it  is  not  for  us  to 
inquire  why  he  did  not.  He  was  unskilled  in 
the  law,  and  he  might  have  supposed  that  in 
some  way  or  other  it  would  embarrass  the  claims 
of  Dunlop  <&  Co.  against  the  plaintiffs  for  a 
future  performance  of  their  covenants  respect- 
ing the  land. 

2d.  The  assignment  is  made  to  the  use  of  Colin 
Auld,  and  not  to  the  use  of  Dunlop  &  Co.  The 
rents  and  profits  are  to  be  received  to  his  use, 
and  not  to  that  of  his  constituents.  In  the 
operative  parts  of  the  assignment  he  is  not  named 
as  agent. 

3d.  The  power  of  attorney  is  insufficient,  be- 
cause it  does  not  give  full  power  to  act  therein, 
as  the  defendant  should  thinlf  proper,  and  does 
not  authorize  him  to  compromise  the  ejectment. 

But  the  principal  question  is,  whether  the 
defendant  was  bound  to  give  a  release  of  all 
demands. 

The  plaintiffs  only  tendered  the  papers,  but 
did  not  deliver  them,  so  that  the  defendant  could 
not  see  whether  they  were  correct.     They  were 
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to  do  the  first  act.  They  were  first  to  make  and 
deliver  the  assignment  before  they  *were  [*32  7 
entitled  to  the  balance.  The  words  of  the  agree- 
ment plainly  show  this. 

The  agreement  does  not  require  him  to  give 
such  a  receipt  in  the  case  of  pa3rment  by  the 
aH^^gnment  of  Graham's  contract.  It  would  cer- 
tainly have  been  as  easy  to  have  covenanted  to 
give  such  a  release  in  that  case,  as  in  the  event  of 
paj'ment  by  bills  or  cash.  The  not  doing  so,  in 
the  former  case,  and  the  express  agreement  for 
it  in  the  latter  cases,  creates  the  strongest  pre- 
sumption that  it  was  not  intended  by  the  parties 
to  be  given  in  the  former  case;  andlLe  intention 
of  the  parties  constitutes  the  agreement. 

Admitting  that  by  common'right  they  weri^ 
entitled  to  a  receipt,  it  could  only  be  a  receipt 
for  the  assignment  itself. 

There  was  at  least  a  doubt  whether  such  a 
release  as  was  demanded  would  not  have  dis- 
charged the  penalty  annexed  to  the  contract,  or 
at  least  the  covenants  respecting  the  land. 

A  release  of  all  demands  is  certainly  a  release 
of  all  present  duties,  and  it  is  said  in  Althaw'/f 
Oase,  8  Co.  154.  a.  that  a  release  of  all  demands 
is  a  release  of  all  causes  of  demand. 

As  the  plaintiffs  hkve  demurred  to  our  plea, 
we. have  a  right  to  look  into  their  declaration ; 
to  which  there  are  two  objections. 

1st.  That  it  contains  no  profert  of  the  aw^anl 
which  is  the  foundation  of  their  action ;  and, 

2d.  That  it  does  not  aver  the  difference  \h*- 
tween  the  amount  of  the  award  and  the  purcha.sc'- 
money  due  upon  the  contract  tendered.  Tlu» 
declaration  only  states  that  the  arbitrators  award- 
ed the  sum  of  4,379^.  9#.  Od.  8-4  steriing,  to  W 
due  from  the  plaintiffs  to  Dunlop  &  Co. ,  and 
that  the  plaintiffs  having  elected  to  assign  Gra- 
ham's contract  in  discharge  of  the  award,  tender- 
ed an  assignment  thereof,  together  with  a  power 
of  attorney,  according  to  the  true  intent  and 
meaning  of  the  agreement,  in  consequence 
whereof  the  plaintiffs  then  and  there  became 
entitled  *to  have  and  receive  of  the  said  [*32H 
defendant  the  siun  of  494/.  6«.  Id.  Virginia  cur- 
rency, which  said  sum  the  defendant,  although 
required,  had  not  paid,  whereby  action  accrucnl 
to  the  plaintiffs  to  have  45, 000  dollars,  the  penal- 
ty of  the  articles  of  agreement. 

C.  Lee,  on  the  same  side. 
I     The  pwtestanjdo  in  the  plea  saves  all  objections 
!  to  the  sufficiency  of  the  assignment;  and  we 
j  conceive  the  objections  which  have  been  stated 
I  are  substantial. 

But  the  principal  question  is,  whether  any 
release  at  all  could  be  demanded.  The  contract 
does  not.  in  any  of  the  cases  of  payment  of  the 
award,  require  a  release;  which  is  a  technical 
word,  and  means  an  instrument  under  seal.  But 
we  do  not  insist  upon  this  distinction,  as  the  law 
is  full  in  our  favor  upon  the  other  points.  We 
might  safely  admit  that  the  defendant  was  bound 
to  give  a  receipt  for  the  assigment;  but  even 
that  is  not  due  under  the  contract,  nor  of  com- 
mon right.  However,  such  a  receipt  was  not 
demanded,  and,  therefore,  it  is  unnecessary  to 
inquire  whether  the  defendant  was,  or  was  not, 
bound  to  give  it. 

The  release  required  would  have  discharged 
the  penalty  of  this  agreement.  Viner, '  tit. 
Relea^ie,  P.  pi.  18. 

It  is  not '  contended  that  a  release  containcHl 
in  an  instrument  will  release  demands  growing 
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4>iit  of  that  instniiiient;  this  was  the  case  of 
Thorpe  and  Thorpe.  Hoe's  Case  does  not  applv 
to  the  present;  that  was  a  case  of  mere  possibil- 
itv  of  a  demand.  The  covenant  of  the  plaint- 
iffs not  to  interfere  with  the  ejectment,  was  a 
present  duty. 

This  is  a'case  of  construction  only,  and  the 
only  question  is,  what  was  the  intention  of  the 
parties.  If  the  deed  of  assignment  was  not  a 
proper  one,  or  the  release  demanded  was  such  a 
^>ne  as  the  defendant  was  not  bound  to  give,  the 
plea  is  good,  and  the  judgment  must  be  af- 
firmed. 

Mason,  in  reply. 

All  the  instruments  are  to  be  taken  together. 
i  AU:  Crop  t?.  Norton.  Through  the  whole  it 
329*]  appears  that  what  *the  plaintiffs  are 
bound  to  do,  the  defendant  was  bound  to  receive. 
The  payment  by  the  assignment  was  not  more 
for  the  benetit  of  the  plaintiffs  than  of  the 
defendant.  If  they  did  not  on  the  2d  of  January 
pay  in  bills  or  cash,  they  were  absolutely  bound 
U>  assign  Graham's  contract ;  and  the  defendant 
might  then  refuse  the  bills,  or  c&sh,  and  insist 
4>n  the  assignment;  and  a  court  of  chancer^ 
would  have  compelled  a  specific  assignment,  if 
they  had  refused.  The  discharge  of  the  award 
b^'  the  assignment  was  the  same  thins  as  the 
ilittcharge  by  bills  of  exchange  or  cash.  It  would 
hiive  b^n  a  complete  discharge  of  the  award, 
and  there  is  no  reason  why  he  should  not  give 
a  release  as  well  in  the  one  case  as  the  other. 

It  IS  alleged  that  the  release  would  have  dis- 
cUarged  the  other  covenants,  and  the  penalty  of 
the  agreement.  But  the  case  cited  from  Vuier 
shows  that  the  covenants  would  not  have  been 
discharged  by  the  release,  nor  would  it  have 
dl^icharged  the  penalty.  The  covenant  not  to 
interfere  was  not  a  present  duty.  The  cove- 
nant of  the  plaintiffs  is,  that  after  the  assign- 
ment, they  would  not  interfere.  But  a  release 
of  all  demands  does  not  discharge  a  covenant 
Itefore  it  is  broken;  until  that  time  it  is  no  de- 
mand. The  same  observation  applies  to  the 
penalty;  it  is  not  a  present  duty  until  a  breach 
of  the  covenant.  A  bond  in  the  penalty  of  200^. 
t4)  pay  100/.  at  a  future  day.  is  a  present  duty. 
But  in  a  bill  penal,  the  penidty  is  not  a  dutv  till 
after  tlie  day  appointed  for  the  payment  of  the 
smaller  sum.  'The  difference  in  declaring  upon 
the  two  instruments  shows  their  different  nature. 
On  a  bond  you  only  declare  that  he  bound  him- 
?teif  in  the  penalty;  and  you  take  no  notice  of 
the  condition.  But  on  a  bill  penal  you  declare 
tliat  the  defendant  having  failed  to  pay  the 
Hmaller  sum,  an  action  has  accrued  to  recover 
the  penalty.  To  support  these  positions  he  cited 
E*p.  N.  P.  307.  BuUer,  166.  Oro.  Jac.  170, 
Hancock  v.  FHdd.  Oro.  Ja>c,  300,  Tyinan  t. 
Bridges.  Oro.  Jac.  623,  Porter  v.  PhUim.  1 
Ijnrd  Raym.  66S,  Thorpe  v.  Tfwrpe,  and  Oro. 
Klu.  679,  Hoe  v.  MarahaU. 

The  plaintiffs  having  offered  to  perform  their 
part  of  the  agreement,  are  entitled  to  their 
:i30*]  action.  E»p.  N.  P.  *2S4.  Bfmg.  6S4, 
Jones  V.  Barfdeif.  4  Term  Btp.  761,  Goodison 
r.  yunn. 

As  to  the  protestando,  it  is  only  an  estoppel, 
or,  as  Lord  Coke  says,  it  is  an  exclusion  of  a 
conclusion.  It  does  not  put  in  issue  the  validity 
of  the  assignment.  But  if  it  did,  the  objections 
are  not  well  grounded.  Whether  the  release 
ought  to  have  been  mentioned  as  part  of  the 
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consideration,  depends  upon  the  question  wheth- 
er the  defendant  was  bound  to  give  such  a  re- 
lease; and  the  objection,  that  the  assignment  is 
made  to  Colin  Auld,  and  not  to  Colin  Auld  as 
Hgent  of  Dunlop  &  Co.  is  not  grounded  in  fact: 
for  in  the  preamble  of  the  assignment  he  is 
named  as  agent  for  Dunlop  &  Co.  and  through- 
out the  residue  of  the  instrument  he  is  called 
the  said  Colin  Auld,  which  refers  back  to  the 
premises  to  show  in  what  capacity  he  was  to 
take  the  assignment. 

In  the  premises  a  complete  interest  is  con- 
veyed to  Auld  as  attorney  in  fact  of  Dunlop  & 
Co.  and  the  habendum  cannot,  in  this  case,  con- 
trol the  premises.    <i'  Bl.  Com.  SUS. 

February  28.  The  Chief  Juatiee,  after  stat- 
ing the  case,  delivered  the  opinion  of  the  Court. 

To  entitle  themselves  to  the  money  for  which 
this  suit  was  instituted,  it  is  incumbent  on  the 
plaintiffs  to  show  that  they  have  performed  the 
very  act,  on  the  performance  of  which  the 
money  became  payable;  or  that  they  are  ex- 
cused by  the  conduct  of  the  defendant  for  its 
non-penormance.  The  act  itself  has  not  been 
performed :  but  a  tender  and  refusal  is  equal  to 
a  performance;  and  it  is  contended  that  there 
has  been  such  a  tender  and  refusal  in  this  case. 

The  pleadings  show  that  the  tender  was  not 
unconditional;  but  the  plaintiffs  insist  that  the 
condition,  annexed  to  the  tender,  was  such  as 
they  had  a  right  to  annex  to  it,  and  on  their 
correctness  in  this  opinion,  depends  the  judg- 
ment now  to  be  rendered. 

The  plea  does  not  contest  the  sufficiency  of 
the  deed  of  assignment  and  power  of  attorney 
which  were  tendered;  *and,  conse-  [*331 
quently,  no  question  concerning  their  suffi- 
ciency can  arise  in  the  present  case. 

The  only  cause  relied  on,  as  doing  away  the 
operation  of  the  tender,  is,  that  it  was  made  on 
condition  that  a  release  of  all  the  claims  and  de- 
mands of  the  said  John  Dunlop  &  Co.  on  the 
said  Hepburn  and  Dundas,  should  first  be 
signed,  sealed  and  delivered  to  them  by  Colin 
Auld. 

The  only  question  in  the  case  is,  whether 
Hepburn  and  Dundas  had  a  right  to  insist  on 
this  previous  condition:  and  it  is  admitted  that 
this  question  depends  entirely  on  the  agreement 
of  the  27th  of  September,  1799. 

That  an  acquittance  should  be  signed,  sealed 
and  delivered  before  the  act  itself  was  per- 
formed, which  entitled  the  party  to  such  acquit- 
tance, is  a  mode  of  proce«iing  very  unusual, 
and  which  certainly  could  only  be  rendered  in- 
dispensable by  express  stipulation. 

There  is  in  this  case  no  such  express  stipula- 
tion. If  the  payment  had  been  made  in  bills 
or  money,  the  release  of  all  the  claims  and  de- 
mands of  John  Dunlop  &  Co.  against  them  was 
to  have  been  given,  not  previous  thereto,  but 
upon  receiving  such  payment.  If,  then,  as  has 
been  argued,  the  deed  of  assignment  and  power 
of  attorney  are  substitued  for  the  payment  in 
money,  or  in  bills,  and  to  be  made  on  the  same 
conditions  on  which  payment  in  either  of  those 
articles  was  to  have  been  made,  yet  there  could 
exist  no  right  to  demand  a  delivery  of  the  re 
ceipt  before  the  payment. 

If  we  inspect  those  covenants  which  relate  to 
the  deed  of  assignment  of  Graham's  contract, 
we  find  no  stipulation  respecting  a  release  of 
any  sort.     The  agreement  is,  that  he  will  re 
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ceive  the  said  deed  of  assignment  at  21,112  dol- 
lars, towards  the  discharge  of  the  award,  but  he 
does  not  engage  to  give  any  release  whatever. 

It  is  contended  that  upon  the  general  princi- 
ples of  justice  and  of  law,  Hepburn  and  Dun- 
das  had  a  right  to  the  evidence  of  the  payment 
they  had  made  without  expressly  contract- 
ing for  such  evidence;  and  this  is  true,  so  far 
332*]  *as  to  entitle  them  to  a  receipt  for  the 
deed  and  power  delivered ;  but  neither  the  gen- 
eral principles  of  justice,  nor  of  law,  give  Hep- 
bum  and  Dundas  a  right  to  insist  upon  any  re- 
lease as  a  previoas  condition. 

The  case  has  been  argued  at  bar  as  if  the 
condition  of  the  tender  of  the  deed  of  assign- 
ment and  power  of  attorney  had  been  a  release 
of  all  claims  and  demands  to  be  given  at  one 
and  the  same  time  with  the  delivery  of  such 
deed  and  power,  but  this  is  not  the  case  as  pre- 
sented in  the  pleadings.  According  to  the 
plea,  Hepburn  and  Dundas  required  the  deliv- 
ery of  the  'release  as  a  condition  precedent  to 
their  delivery  of  the  deed  of  assignment. 

This  demand  seems  not  to  have  been  counte- 
nanced by  the  contract ;  and  of  consequence  the 
tender  was  not  such  as  it  was  incumbent  on  Hep- 
bum  and  Dundas  to  have  made,  in  order  to  en- 
title themselves  to  the  money  for  which  they 
have  brought  this  suit. 

Judgment  affirmed  with  costs. 

8.  G.  5  Crancb,  262. 

Cited-1  Wheat.  184,  ia5;  2  Wheat.  299,  304  (n):  1 
MoLean  401;  2  Brock  247;  1  McLean  489;  4  McLean 
284;  8  Wood.  &  M.  474. 


MARINE  INSURANCE  COMPANY  OF 
ALEXANDRIA 

V. 

JAMES  YOUNG. 

Assumpsit  will  not  lie  upon  a  policy  of  insurance 
under  the  corporate  seal,  unless  a  new  considera- 
tion be  averred. 

(iium'et  whether  an  aggrogAte  corporation  can 
make  an  express  assumpsit^  unless  specially  author- 
ized by  statute? 

Whether  an  action  on  a  policy  will  lie  a^rainst  this 
company  in  their  corijorate  name?  Or  whether  the 
declaration  must  not  be  a^^uinst  the  president 
alone? 

A  verdict  will  not  cure  a  mistake  in  the  nature  of 
the  action. 

A  Judifment  in  assumpsit  upon  a  policy  is  a  bar 
to  a  subsequent  action  of  covenant  on  the  same 
policy. 

After  verdict  every  assumpsit  in  the  declaration 
is  to  be  taken  as  an  express  assumpsit. 

THIS  was  an  action  brought  in  the  circuit 
court  of  the  District  of  Columbia,  by 
James  Young  against  the  Marine  Insurance 
Company  of  Alexandria,  upon  a  policy  of  insur- 
ance on  the  brigantine  Liberty  at  and  from 
Anacabessa,  in  Jamaica,  to  a  port  in  the  United 
States.  The  declaration  stated,  that  "  James 
Young  complained  of  the  Marine  Insurance 
Company  of  Alexandria  in  custody,  &c.  of  a 
plea,  for  that  whereas,"  &c.  setting  forth  the 
policy  in  the  usual  form.  **  In  witness  where- 
of the  President  and  direc^tors  of  the  said  Marine 
333*]  Insurance  Companv  of  *Alexandria,  by 
William  Hartshome,  their  President,  subscribed 
the  sum  assured,  and  caused  the  common  seal, 
and  the  attestation  of  their  Secretary,  to  be 
affixed  to  the  said  present^." 
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It  then  alleged  the  property  of  the  vessel  to 
be  in  the  plaintiff,  ana  that  it  was  of  the  value 
of  5,000  dollars,  the  sum  insured.  That  the 
said  Marine  Insurance  Company,  in  considera- 
tion of  the  premium  to  be  paid  by  the  plaintift. 
"  did  undertake  and  agree,  by  their  policy 
aforesaid,  subscribed  by  their  President  afore- 
said, with  the  proper  hand  and  name  of  the  said 
President  thereto  affixed,  to  assui^e  the  said  ves- 
sel, <&c.  at  the  said  sum  of  5,000  dollars  against 
the  risks  specified  in  the  said  policy."  That 
the  plaintiff  had  paid  the  premium;  and  that 
the  vessel  was  totally  lost,  of  which  loss  the 
company  had  notice;  "  By  means  of  which  said 
premises,  the  said  3Iarine  Insurance  Company 
of  Alexandria  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  5,000  dollars,  and  being 
so  liable,  the  said  Marine  Insurance  Company, 
afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  county  aforesaid,  assumed 
upon  themselves,  and  to  the  said  plaintiff  then 
and  there  faithfully  promised,"  to  pay  him  the 
said  sum  of  money  when  thereunto  afterwards 
reouired 

There  was  another  count,  stating,  ^nerally, 
that  in  consideration  that  the  plaintiff  would 
pay  the  premium  of  four  per  cent,  upon  the 
value  of  the  vessel,  the  Insurance  Company 
•'  undertook  and  agreed  "  to  insure,  &c.  at  the 
sum  of  5,000  dollars;  a^inst  sea  risks  only,  at 
and  from  Anacabessa,  m  Jamaica,  &c.  to  a  port 
in  the  United  States;  that  he  had  paid  the  pre- 
mium, and  that  the  vessel  was  stranded  and 
lost,  of  which  the  Insurance  Company  had  no- 
tice; by  means  of  which  said  premises  the  said 
company  became  liable,  &c.  and  so  being  liable, 
assumea  upon  themselves,  and promisedto pay, 
&c.  Nevertheless,  the  said  defendants,  not  re- 
garding their  several  promises  and  undertakings 
aforesaid,  but  contriving,  &c.  refused  to  pay, 
to  the  damage  of  the  plaintiff  10,000  dollars. 
Plea  nan  assumpserurU  and  issue.  Verdict  for 
the  plaintiff  on  the  first  count,  and  for  defend- 
ant on  the  other  count. 

Motion  in  arrest  of  judgment;  ''because  the 
first  count  is  in  assumpsit  upon  a  sealed  instru- 
ment set  forth  in  the  said  count,  as  containing 
the  contract  whereupon  *the  action  [*334 
aforesaid  is  brought. "  Judgment  for  the  plaint- 
iff; to  reverse  which  judgment  the  Insurance 
Company  obtained  the  present  writ  of  error; 
and  the  errors  assigned  were, 

1.  "  That  assumpsit  is  brought  upon  a  sealed 
contract." 

2.  •*  That  the  Marine  Insurance  Company  of 
Alexandria,  being  an  aggregate  corporation,  is 
sued  upon  assumpsit  instead  of  upon  cove- 
nant." 

3.  "That  the  judgment  upon  the  verdict 
aforesaid  ought  to  have  been  arrested." 

4.  "  That  according  to  the  act  of  incorpora- 
tion, the  action  aforesaid,  if  maintainable  at  all, 
should  have  been  commenced  and  prosecuted 
against  William  Hartshome,  President  of  the 
Marine  Insurance  Company." 

£.  J.  Lee  and  C.  Lee,  for  the  plaintiffs  in 
error. 

Simms  and  Swann.  for  the  defendant. 

For  the  plaintiffs  in  error,  it  was  said, 

1st.  That  the  declaration  states  the  policy  to 
be  under  the  common  seal,  and  the  law  is  cleai* 
tliat  assumpsit  will  not  lie  upon  a  sealed  instru- 
ment.   The  action  ought  to  have  been  covenant 
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and  not  case.  The  difference  is,  that  when  the 
specialty  is  only  inducement  to  the  promise,  and 
a  uow  consideration  intervenes,  assumpsit  will 
lie;  but  where  the  only  contract,  which  is  stat- 
ed as  the  cause  of  liability  of  the  defendant,  is 
fully  and  entirely  contained  in  the  specialty. 
and  no  circumstance  is  added  but  such  as  is 
provided  for  bj"  the  specialty,  there  it  will  not 
maintain  a  general  indebitatus  assufnpttii,  which 
is  the  present  form  of  action. 

The  declaration  states  that  the  Insurance 
( 'umpany,  by  their  policy,  under  the  common 
*4eii],  insured  5,000  dollars  on  the  brig,  and  that 
the  vessel  was  lost,  whereby  the  company  be- 
came liable,  and,  being  so  liable,  a&sumed  to 
33^*]  pay.  ♦This  is  the  whole  substance  of 
the  declaration.  No  new  consideration  is  al- 
leged. The  whole  ground  of  liability  of  the 
plaintiffs  in  error  is  their  policy  under  their 
common  seal.  And  in  such  a  case  the  action 
must  be  covenant  or  debt.  Afarshall  on  Iiunir- 
anee,  596.  Birk,  S96.  "  The  act  of  parlia- 
ment, 6  G!eo.  L  e.  18,  by  which  the  two  Insur- 
ance Companies"  (of  England)  "were  erected, 
ordered  that  they  should  have  a  common  seal, 
by  affixing  which  all  corporate  bodies  ratify  and 
confirm  their  contracts.  Hence,  a  policy  made 
by  either  of  those  companies  is  a  contract  under 
i4eal;  and  if  the  contract  is  broken,  the  action 
m\Mt  be  debt  or  covenant."  *  S  Term  Rep. 
479,  Foster  p.  AUanmn,  and  the  cases  there 
cited.  In  that  case  there  was  a  new  cause  of 
action,  and  a  separate,  independent  considera- 
tion. 

Oro.  Car.  S^S.  BreU  v.  Read.     1  Bac.  Abr. 

104.     In  the  case  of  Baird  and  Brigs  t.  Blai- 

gnpjpe,  in  the  court  of  appeals  of  Virginia,   1 

Wcuih.  Rep.  170,  the^:e  was  a  subsequent  new 

consideration  and  paro]  agreement  expressly 

proved,  and  upon  that  ground  the  court  uecided 

that  assumpsit  would  lie.     See  2  CaWs  Rep.  258, 

Taliaferro  v.  RM.     The  case  of  FeUy  v.   Oot- 

rrnnrand  Company  of  the  Royal  Exefiange  As- 

mt  ranee,  1  Burr.  34.I,  is  an  action  of  covenant 

upon  a  policy ;  so  is  the  case  of  Worsley  v.  Wood, 

6  Term  Rep.  710,  and  Tarleton  v.  Stainforth,  5 

Term  Rep.  695.     Assumpsit  will  not  lie  upon  a 

specialty.     1  Esp.  N.  P.  95.     Doug.  6,    Walker 

r.   Witter.     Cro.  Jac.  21S,     Buckingham  t.  Cos- 

tendine.     2  Strange,  1027,  1028,     Buletrode  v. 

(riUmrn.     Cro.  Jar.  505,     Bennus  t.  Guyldley. 

/  *ro,  Joe.  598,     Dartnal  v.  Morgan.     Cro.  Car. 

6.  Holme  c.  Lucas.     Cro.   Car.  SI,      Foster  f. 

Smith.     Cro.  Eliz.  242,     Reade  v.  Johnson.     1 

HoU.  Abr.  8.     Hutt.  34,  Qreen  v.  Harrington. 

Oro.  EUz.  288,  Pyers.  c.  Turner. 

If  this  action  is  sustainable  in  law.  then  the 
rule  requiring  a  plaintiff  to  state  in  his  declara- 
tion his  cause  of  action  will  be  useless.  The 
reason  of  that  rule  is,  to  ascertain  whether  the 
contract  is  under  seal  or  not.  BuU.  N.  P.  128. 
And  if  the  judgment  of  the  court  below  is 
330*J  'correct,  an  action  of  assumpsit  may  be 
maintained  upon  a  bond,  or  any  other  sealed 
instrument.  The  notice  stated  m  the  declara- 
tion is  what  the  plaintiff  below  was  bound  to 
give,  because  the  company  were  not  liable,  by 

1.—  By  the  11  Oeo.  I.  e.  aO,  s.  43,  which  recites  the 
inconveniences  resultloff  trom  the  neoefwity  of  the 
Pdllciofl  of  tbene  two  companies  bein?  under  seal, 
by  reason  of  their  b«inir  corporate  bodies,  they  are 
autboriaed  to  plead  generally  nti  debeiUj  and  to 
irive  the  special  matter  in  evidence,  ico. 

Crancfal. 


their  covenant,  to  pay  until  proof  of  the  loss  was 
produced,  and  adjustment  thereof  made.  This 
is  only  one  of  the  facts  necessarv  to  produce  a 
liability  under  the  covenant  itself,  and  not  any 
new  consideration,  nor  is  it  stated  as  such  in 
the  declaration.  The  declaration  does  not  say, 
"in  consideration  whereof,"  but,  simply,  "so 
being  liable,"  assumed  to  pay;  so  that  the  as- 
sumpsit alleged,  is  nothing  more  than  the  very 
agreement  contained  in  the  policy. 

2d.  An  action  of  assumpsit  upon  an  express 
contract,  will  not  lie  against  an  aggregate  cor- 
poration. 

They  can  do  no  valid  act  but  by  their  common 
seal,  by  which  alone  the  union  of  the  wills  of 
the  several  members  can  be  testified;  and  the 
affixing  of  the  seal  makes  it  a  covenant.  Per- 
haps an  exception  to  this  rule  might  be  made  by 
the  act  which  creates  such  an  aggregate  body 
politic;  but  here  is  no  such  exception  made  as 
will  apply  to  the  present  case.  MarshaUon  In- 
surance, 596. 

3d.  If  any  action  is  maintainable  upon  this 
policy,  it  ought  to  have  been  brought  and  pros- 
ecuted against  the  president  of  the  companv, 
and  not  against  the  body  politic. ' 

The  words  of  the  act,  which  incorporates  the 
company  {Acts  of  AsstiMy  of  Virginia,  1797,  c. 
20,  s.  9  and  11)  are,  "  That  all  policies  shall 
be  signed  by  the  president,  or  in  case  of  his  in- 
ability to  attend,  by  the  president  ;>ro  tempore, 
and  countersigned  by  the  secretary."  ^'.  11. 
"That  in  case  any  action  shall  be  prosecuted 
upon  any  policy  so  subscribed,  the  same  shall 
be  brought  against  *the  president  sub-  [*337 
scribing  the  same,  or  his  successor  in  office;  and 
all  recoveries  liad  in  such  action  or  actions  shall 
be  conclusive  on  the  company,  so  far  as  to  ren- 
der the  stock  of  the  company  liable,  and  no  fur- 
ther." 

Although  the  sixth  section  of  the  same  act  en- 
ables the  company  to  sue  and  be  sued  by  their 
corporate  name,  yet,  as  the  subsequent  sections 
prescribe  the  manner  of  making  policies,  and 
the  mode  of  proceeding  in  actions  upon  them, 
the  latter  sections  must  be  considered  as  so  far 
restricting  the  general  expressions  of  the  form- 
er. (General  words  in  one  clause  of  a  statute 
may  be  restrained  by  particular  words  in  a  sub- 
sequent clause  of  the  same  statute,  and  the 
whole  ought  to  be  so  construed,  that,  if  it  can 
be  prevented,  no  clause,  sentence,  or  word  shall 
be  superfluous,  void,  or  insignificant.  4  Bar. 
Abr.  645. 

The  declaration  is  bad  in  stating  the  body 
politic  to  be  in  custody  of  the  marshal.  1  Bar. 
Abr.  507. 

4th.  If  it  should  be  said,  that  this  declaration 
is  good  after  verdict;  the  answer  is,  that  the 
verdict  will  not  cure  a  declaration  which  shows 
that  the  plaintiff  is  entitled  only  to  an  action  of 
a*different  nature.     The  title  is  not  defectivelv 

■r 
• 

1.— The  capias  ad  resp.  in  this  case  was  against 
*'  William  Hartshorne,  President  of  the  Marine  In- 
surance Company  of  Alexandria. 

The  declaration  was  against  the  company  in  their 
corporate  name. 

This  form  of  proceeding,  by  the  better  opinion, 
seemed  to  be  correct. 

By  the  form  of  proceedings  In  Virginia,  which 
are  in  some  respects  similar  to  those  In  the  king's 
bench  in  England,  the  catHas  is  not  considered  as 
any  part  of  the  record  or  the  action,  which  is  rui>> 
posed  to  commence  upon  the  filing  of  the  bill,  or 
declaration. 
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set  forth,  because  every  fact  is  stated  which 
shows  that  the  plaintiff  is  entitled  to  an  action 
of  covenant.  A  mistake  in  the  nature  of  the 
action  is  not  cured  by  the  statute  of  jeofails.  In 
oil  the  ca^es  before  cited,  the  question  as  to  the 
form  of  action  came  on  upon  motion  in  arrest 
of  judgment,  and  it  is  not  even  hinted  that  the 
error  was  cured  by  verdict.  2  Term,  Rep. 
47!),  Foster  v.  AUarufon.  1  Wmh.  Rep.  170, 
fifurd  V.  Blaigrove. 

No  assumpsit  can  be  presumed,  after  verdict, 
to  have  been  proved  on  the  trial,  but  that  which 
is  alleged  in  the  declaration.  /  Te^^n  Rep.  141. 
Sinere*  v.  Parker. 

A  verdict  will  not  aid  a  case  where  the  gist  of 
the  action  is  omitted,  (kmp.  S25,  At^ery  v. 
HiwHe.  Nor  does  the  clause  of  the  Virginia 
statute  of  jeofails,  which  states  that  a  verdict 
shall  cure  the  omission  of  the  averment  of  any 
matter  without  proving  which  the  jury  ought 
not  to  have  given  such  a  verdict,  extend  to  a 
ciise  where  the  declamtion  omits  to  state  the 
338*1  ground  of  the  assumpsit.  2  Wa%h.  *Rep. 
AV7,  Wlmton  v.  FrancMco.  1  CaU's  Rep.  98. 
101,  102,  Chichester  r.  Vatt.  4  Burr.  ^45S, 
Doug. . 654  (^7.9,)  Ruskton  v.  Atpinal.  A  recovery 
in  this  action  would  be  no  bar  to  a  recovery  in 
an  action  of  covenent  for  the  same  lass.  1  Call, 
KfS,  Chichester  r.  Vass.  4  Bac.  Abr.  14,  Cro. 
Car.  6.  Holme  t.  Lttcas. 

For  the  defendant  in  error  it  was  contended, 

1st.  That  this  policy  is  not  a  specialty. 

2d.  If  it  is  a  specialty,  yet  there  was  a  sub- 
sequent assumpsit  upon  a*  new  consideration. 

8d.  That  if  it  be  a  specialty,  and  no  new 
promise  sufficient  to  sup{>ort  an  action  of  assump- 
sit, yet  the  declaration  is  a  good  declaration  in 
•covenant,  especially  after  verdict. 

1st.  The  declaration  does  not  declare  on  this 
policy  as  upon  a  deed.  It  does  not  say  that  the 
•company  covenanted  by  their  deed ;  but  only 
that  Young  did,  by  a  policy  of  insurance,  sub- 
scribed and  attested  as  hereinafter  mentioned, 
make  insurance,  and  cause  himself  to  be  in- 
sured, lost  or  not  lost,  &c.  upon  the  Ixxiy,  &c. 
of  the  brigantine  Liljerty,  &c.  And  so  they,  the 
assurers,  were  contented,,  and  did  thereby  prom- 
ise and  bind  themselves  to  the  assured  for  the  true 
performance  of  the  premises,  confessing  them- 
selves paid  the  consideration,  <fec.  In  witness 
whereof  the  President  and  directors  of  the  said 
Marine  Insurance  Company  of  Alexandria,  by 
William  Hartshome,  their  President,  subscribed 
the  sum  assured,  and  caused  the  common  seal 
and  the  attestation  of  their  Secretary  to  be  affix- 
ed to  the  said  presents,  in  the  town  of  Alexan- 
dria, on  the  said  17th  day  of  Deceml)er,  1800. 
The  plaintiff  then  avers,  that  in  consideration 
of  the  premium,  &c.  they  did  undertake  and 
agree  by  their  policy  aforesaid,  subscribed  by 
their  President  aforesaid,  with  the  proper  hand 
and  name  of  the  said  President  thereto  affixed, 
to  assure  the  said  vessel,  at  the  sum  of.  5,000 
<iollars,  &c.  There  is  no  profert  of  the  policy, 
as  of  a  deed.  In  fact,  it  is  not  a  deed.  To  make 
it  a  deed,  it  must  be  sealed  with  the  intent  to 
make  a  deed,  which  would  be  contrary  to  their 
act  of  incorporation.  The  company  had  no 
power  to  make  a  policy  under  seal.  The  act 
prescribes  the  mode  by  which  they  shall  make 
339*]  policies  ;*which  is  only  by  the  signing  of 
the  President  and  countersigning  by  the  Secre- 
tary.    Although  there  are  not  negative  words 
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by  which  other  modes  are  expressly  prohibited, 
yet  the  saying  that  a  thing  shall  be  done  in  one 
manner  is  an  implied  negative  of  all  others.  The 
President  and  three  of  the  directors  are  empow- 
ered by  the  act  to  make  insurance,  but  the  pol- 
icies must  be  certified  in  a  certain  manner. 
They  have  no  right  to  bind  the  company  by  a 
policy  under  seal.  They  have  no  right  to  use 
the  common  seal  for  any  purpose,  unless  par- 
ticularly empowered  by  the  constitution  or  by- 
laws of  the  company.  If  the  company  have 
improperly  put  a  seal  to  the  instrument,  which 
the  act  ol  incorporation  intended  should  be  a 
simple  contract,  and  not  a  specialty,  it  is  their 
own  act,  and  they  have  no  right  to  complain. 
But  shall  it  be  permitted  for  the  Marine  Insur- 
ance Company  to  say,  that  by  their  own  act,  con- 
trary to  law,  they  have  deceived  the  plaintiff  be- 
low, and,  therefore,  he  shall  not  recover  in  thi^ 
form  of  action?  After  having  -defeated  him  in 
this  action,  and  driven  him  to  bring  an  action  of 
covenant,  what  will  prevent  their  turning  round, 
and  saying  that  this  policy  is  not  a' specialty? 
The  company  had  no  power  to  make  a  policy 
under  seal,  or  if  they  had,  the  seal  has  been 
affixed  by  j^rsons  having  no  authority  from  the 
company,  or  perhaps  by  mistake.  The  objec- 
tion does  not  go  to  the  merits  of  the  cause.  If 
there  was  an  error  it  was  beneficial  to  the  com- 
pany, inasmuch  as  it  w&*4  a  relinc^ui.shment  of 
strict  right  on  the  part  of  the  plaintiff  below, 
and  enabled  the  company  to  make  their  defense 
with  much  less  risk,  as  it  enabled  them  to  give 
in  evidence,  on  the  plea  of  non  assumpsit  those 
facts  which  must  have  been  specially  pleaded 
to  an  action  of  covenant.  The  intention  of  the 
legislature  in  prescribing  the  mode  of  making 
policies  evidently  was,  th{it  they  should  not  be 
specialties,  but  only  simple  contracts,  so  as  to 
avoid  the  necessity  of  special  pleading.  If  the 
principle  be  correct,  that  the  company  cannot 
make  a  policy  but  under  seal,  the  consequence 
will  be  extremely  mischeivous  to  their  interests. 
They  will  be  always  involved  in  the  intricacies 
of  special  pleading,  and  the  merits  of  the  case 
will  be  often  lost  in  the  subtlety  of  legal  dis- 
tinctions. 

Who  has  the  power  of  using  the  common 
seal  ?  Not  the  President  alone,  nor  any  number 
of  the  directors, but  *the  company  only.[*340 
But  the  declaration  does  not  state  this  to  be  the 
seal  of  the  company,  but  the  seal  of  the  Secre- 
tary; the  words  are,  *'  have  caused  the  common 
seal  and  attestation  of  the  Secretary  to  be  affix- 
ed." 

2d.  But  if  the  policy  is  a  specialty,  yet  there 
is  a  sufficient  assumpsit  alleged  in  the  declara- 
tion to  support  this  action. 

The  action  does  not  depend  only  upon  the 
facts  set  forth  in  the  policy.  The  declaration 
states  other  facts,  such  as  the  notice  to  the  com- 
pany, the  proof  of  the  loss,  and  an  express  a/*- 
sumpsit  to  pay.  These  are  considerations  abun- 
dently  sufficient  to  support  the  action.  If  the 
plaintiff  has  two  remedies,  he  may  take  which 
he  pleases.  A  judgment  in  this  case  would  be 
a  bar  to  an  action  upon  the  covenant.  ^ 

It  is  a  strange  position  that  assumpsit  will  not 
lie  in  any  case  against  an  aggregate  body  politic, 
upon  an  express  contract.     Such  a  corporation 

1.— The  court  said  there  could  be  no  doubt  of  that, 
if  the  declaration  suflSoiently  showed  it  to  be  the 
same  cause  of  action. 

Cranch  1. 
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cannot  act  in  any  case  but  by  the  intervention 
of  agents.  But  by  those,  it  may  contract  debts 
bv  simple  contract  as  well  ns  by  specialty.  The 
haift  India  Company  have  their  agents  all  over 
the  world,  and  there  never  was  a  question, 
whether  such  agents  could  make  promises  bind- 
ing on  the  company  pursuant  to  powers  given 
by  the  company  for  that  purpose.  Bv  what 
law  are  the  banks  authorized  to  bincl  them- 
sel  ves  by  promissory  notes  ?  Yet  the  gentlemen 
will  not  say  that  tliev  are  not  liable  upon  their 
notes*.  S  P.  Wim.  419,  Rer  v.  Bigg.  1  Stra.  18. 
S.  C,  2.  Burr.  1:^16,  Edie  t.  E.  I.  Company. 
Where  the  specialty  is  only  inducement  to  the 
action,  and  upon  facts  growing  out  of  the  spe- 
cialty an  assumpsit  is  made,  tne  action  of  as- 
sumpsit w^ill  lie.  a  Term  Rep.  483,  Moravia  v. 
Lery.  The  declaration  states  the  policy,  the 
sailing  of  the  vessel,  the  loss,  notice  to  the 
insurers,  and  thereupon  an  express  assumpsit  to 
pay  the  sum  of  500  dollars.  These  new  fact,s 
brine  the  case  within  the  reason  of  the  decision  in 
^Mt  1*]  the  case  of  Moravia  v.  Levy,  After  ♦ver- 
dict, every  assumpsit  alleged  in  the  declaration 
is  to  be  taken  as  an  express  assumpsit.  * 

3d.  But  if  this  policy  is  to  be  considered  as  a 
specialty,  and  there  is  no  new  consideration  suf- 
ficient to  support  the  assumpsit,  yet  this  is  a 
good  declaration  in  covenant. 

It  states  the  policy,  and  the  facts  which 
constitute  a  breach  of  the  agreement  and  create 
a  liability  on  the  defendants  below.  That  part 
which  states  an  assumpsit  may  be  rejectea  as 
surplasage,  and  the  residue  will  make  a  good 
declaration  in  covenant.  The  want  of  profert 
18  cured  by  the  verdict.  ^  WiU.  362.  {Quafre.) 
Xor  will  the  issue  of  non  assumpHt  render  the 
judgment  erroneous.  It  has  been  held  that  in 
an  action  of  assumpsit,  and  not  guilty  pleaded, 
and  iMsue,  the  judgment  may  be  entertKl,  for  it  is 
only  mispleading,  and  the  real  merits  may  as 
wefl  be  tried  on  that  issue  as  on  any  other.  4 
Btir.  Abr.  84. 

It  is  not  neoeasary  that  the  action  should  be 

f^roflecuted  against  the  President  of  the  company. 
t  could  not  be  the  intention  of  the  legislature, 
that  the  private  property  of  the  President  should 
be  liable  to  satisfy  a  judgment  upon  a  policy 
made  on  account  of  the  company,  and  that  he 
should  be  left  to  get  his  money  back  again  from 
the  company.  Bv  the  act  of  incorporation,  the 
joint  stock  only  fs  liable.  The  expressions  of 
the  act  warrant  the  practice  in  this  case,  of 
bringing  the  mpias  only  against  the  president, 
and  then  declaring  a^mst  the  company:  for  it 
only  says,  that  the  action  shall  be  brought  against 
the* President,  and  not  that  it  shall  be  prosecut- 
ed against  him  to  final  judgment.  The  inten- 
tion of  the  act  could  only  be  to  compel  an  ap- 
pennuice,  and  to  give  the*  President  the  power 
of  entering  an  appearance  in  the  name  of  the 
company.  The  act  says  that  all  such  recoveries 
shall  be  conclusive  on  the  company,  so  far  as  to 
render  the  joint  stock  liable,  and  no  further. 

The  sixth  section  of  the  act  renders  the  com- 
pany liable  to  actions  in  their  corporate  name; 
and  as  the  writ  is  no  part  of  the  record,  and 
the  company  have  appeared  and  pleaded,  it  is 
now  loo  late  for  them  to  allege  this  for  error. 
342*]  •They  ou^ht  not  to  be  permitted  to  take 
the  chance  of  a  tnal,  and  when  the  merits  have 

1.— This  was  admitted  by  the  Chief  Jugtice, 
Crandti  1.  Vol.  2. 


been  found  against  them,  come  forward,  and 
say  they  are  not  tlie  proper  persons  against 
whom  the  suit  ought  to  have  been  brought. 

In  reply,  it  was  said,  that  the  policy  is  in 
the  usual  form :  a  form  which  is  generally  used, 
whether  the  policy  be  under  seal  or  not:  and, 
therefore,  no  argument  can  be  drawn  from  the 
peculiar  expressions  of  the  instrument.  The 
declaration  states  it  to  be  under  the  common 
seal,  which  is  a  technical  name  for  the  seal  of  a 
corporation.  The  act  which  creates  this  com- 
pany has  no  negative  words  by  which  they  are 
forbidden  to  make  policies  under  seal  if  they 
think  proper.  The  clause  which  authorizes 
them  to  make  a  policy  by  the  signature  of  the 
President,  without  the  common  seal,  was  intro- 
duced for  their  benefit,  so  as  to  enable  tliem  to 
defend  actions  without  the  necessity  of  that 
special  pleading  which  often  attends  actions  of 
covenant.  The  general  maxim  of  law  is,  that 
every  one  may  waive  a  provision  introduced 
for  his  benefit. 

The  act  of  incorporation  says,  that  when  any 
action  shall  be  prosecuted  upon  such  policy,  the 
same  shall  be  brought  against  the  President  who 
subscribed  the  same,  or  his  successor  in  office, 
and  all  recoveries  in  such  actions  shall  be  con- 
clusive on  the  company.  Not  only  the  capias 
must  be  against  the  President,  but  the  declara- 
tion and  judgment.  How  the  judgment  is  to  be 
satisfied  is  not  for  us  now  to  determine,  nor  is  it 
important.  The  mode  of  recovery  prescribed 
by  the  law  must  be  pursued. 

March .  1st,  1803.  The  Court  reversed  the 
judgment,  and  ordered  it  to  be  arrested,  be- 
cause the  action  is  a  special  action  upon  the 
case  on  the  policy,  and  the  declaration  shows 
that  the  policy  is  a  specialty. 

The  Court  seemed  to  be  of  opinion  that  an 
action  of  covenant  would  lie  upon  it  against 
the  company  in  their  corporate  name. 

Cited— 16  Peters,  336. 


♦ABERCROMBIE  v.  DUPUIS  [♦343 
AND  Another. 

To  ffive  jurisdiotlon  to  the  courts  of  the  United 
States,  the  pleadingrs  must  expressly  state  the  par> 
ties  to  be  citizens  of  different  stateSf  or  that  one  of 
them  is  an  alien.  It  is  not  sufHcient  to  say  that 
they  reside  in  different  states. 

ERROR  to  a  judgment  of  the  circuit  court 
for  the  district  of  Georgia.  The  plaintiffs 
below  (or  petitioners  as  they  are  called  in  the 
record)  "aver,  that  they  do  severally  reside 
without  the  limits  of  the  district  of  Georgia 
aforesaid,  to  wit,  in  the  state  of  Kentucky, 
therefore,  they  have  the  right  to  commence 
their  said  action  in  this  honorable  court,"  ^c* 
The  defendant  is  called  Charles  Abercrombie, 
£sq^,  of  the  district  of  Georgia. 

It  was  assigned  for  error  that  the  circuit 
court  had  not  jurisdiction  of  the  cause,  because 
it  does  not  appear  upon  the  record  that  either 
of  the  parties  is  an  alien,  nor  that  the  parties 
are  citizens  of  different  states.  And  for  this 
error  the  judgment  was  reversed  without  argu- 
ment. 

2.— This  averment  follows  immediately  after  the 
ad  damnum^  at  the  foot  of  the  declaration. 
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The  Court  said  that  the  question  had  been  de- 
cided, after  full  arcrument,  in  the  case  of  Bing- 
ham V.  Cabot,  3  DaU.  3S£,  and  they  did  not 
think  proper  to  overrule  that  case. 

The  Chief  Justice  said  he  did  not  know  how 
his  opinion  might  be  if  the  question  were  a 
new  one. 

Clted-8  Pet.  115 ;  16  How.  340 ;  19  How.  473 ;  4  Bias. 
126 :  1  Blatchf .  485 ;  Hemp.  424,  425 ;  1  Brock  382 ;  1 
McLean  330;  1  Woods  630. 


LINDO  T>.  GARDNER. 

Debt  will  not  lie  in  Maryland,  upon  a  promissory 
note. 

Qncpre,  whether  the  statute  of  limitations  can  be 
given  in  evidence  on  nil  debet  f 

THIS  was  an  action  of  debt  brought  by  the 
administrators  of  Archibald  Gardner  against 
Abraham  Lindo,  upon  a  promissory  note,  in 
the  circuit  court  of  the  District  of  Columbia, 
sitting  in  Washin^on.  The  act  of  congress  re- 
spectmg  the  Distnct  of  Columbia  had  adopted 
the  laws  of  Maryland  as  the  law  of  this  part  of 
the  district.  In  Maryland  the  statute  of  3  and 
4  Anne,  e.  9,  respecting  promissory  notes,  had 
been  "introduced,  us^  and  practiced  by  the 
344*]  courts  of  law,"  and  thereby,  ana  *bv 
virtue  of  the  declaration  of  rights,  section  8d, 
it  became  the  law  of  the  land ;  and  the  courts 
of  Maryland,  in  their  construction  of  that  stat- 
ute, have  always  respected  the  adjudications  of 
English  courts.  In  the  court  below  there  was 
a  verdict  and  judgment  for  the  plaintiffs;  to  re- 
verse which  judgment  the  defendant  sued  out 
the  present  writ  of  error. 

The  declaration  is,  "  of  a  plea  that  he  render  to 
them  336  dollars  and  97  cents,  money  of  account 
of  the  United  States  of  America,  for  that  the 
defendant,  on  the  5th  of  pctober,  1795,  at,  &c. 
by  his  certain  note  in  writing  of  that  date,  sub- 
scribed with  his  proper  manuscription,  and  now 
here  shown  to  the  court,  acknowledged  himself 
to  owe  to  Archibald  Gardner  the  said  sum  of 
886  dollars  and  97  cents,  which  the  said  defend- 
ant promised  to  pay  the  said  Gardner,  and  to 
the  order  of  the  said  Gardner,  at  sixty  days 
after  the  date  of  the  said  note  in  writing,  it 
being  in  consideration  of  value  received."  It  then 
avers  the  non-payment,  &c.  and  makes  a  pro- 
fert  of  the  letters  of  administration  which  are 
averred  to  be  "in  due  form."  The  defendant 
in  the  court  below  pleaded  nil  debet;  and  after 
verdict  against  him,  moved  in  arrest  of  judg- 
ment, because, 

1.  An  action  of  debt  cannot  be  maintained 
upon  the  promissor}'  note  set  forth  in  the  dec- 
laration. 

2.  It  does  not  appear  that  the  plaintiffs  had 
obtained  such  letters  of  administration,  as  to 
entitle  them  to  maintain  an  action  upon  the 
said  not«. 

3.  The  declaration  is  in  the  debet  and  deiinet, 
and  ought  to  be  in  the  detiMt  only.  * 

There  was  also  a  bill  of  exceptions  stating 
the  refusal  of  the  court  to  suffer  the  defendant 

1.— The  capias,  which,  in  Maryland,  is  considered 
as  part  of  the  record,  was  in  tbo  detinet  only.  The 
declaration  was  in  neither  the  debet  nor  detinet, 
having  omitted  those  words  altogether. 
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to  give  the  statute  of  limitations  in  evidence  on 
the  plea  of  nil  debet. 

The  note  was  in  these  words:  "  Philadelphia, 
October  5,  1795.  At  sixty  days,  I  promise  to 
pay  to  the  order  *of  Mr.  Archibald  [*34r& 
Gardner,  three  hundred  and  thirty -six  dollars 
and  ninety-seven  cents,  value  received. 

"A.  LiNDO." 

Peacock,  for  the  plaintiff  in  error,  was  about 
to  produce  authorities  on  the  first  point,  when 
he  was  stopped  by  Chase,  J.  who  said,  that  an 
action  of  debt  will  not  lie  in  Maryland  upon  a 
promissory  note.    • 

No  opposition  being  made  on  the  part  of  the 
defendant  in  error,  judgment  was  afterwards, 
reversed  without  argument. '^ 

Denif  d-1  Cranch  C.  C.  711. 
Cited— 1  Cranch  C.  C.  79,  91. 


HODGSON  r.  DEXTER. 

A  public  affent  of  the  government,  contracting^ 
for  the  use  or  grovemment,  is  not  personally  liable, 
altbouflrh  the  contract  be  under  his  seal.  Queere^ 
what  snail  be  said  to  be  the  act  of  God ;  and  what 
inevitable  casualty  ? 

THIS  was  an  action  of  covenant  brought  by 
Joseph  Hodg^n  against  Samuel  Dexter, 
late  Secretary  of  War,  for  not  keeping  in  good 
repair,  and  for  not  delivering  up  in  Tike  good 
repair  at  the  end  of  the  term,  certain  preniiFes 
which  had  been  leased  by  the  plaintiff  to  the 
defendant,  for  the  purpose  of  oflScers  for  the 
war  department;  the  buildings  having  been 
destroy^  by  fire  during  the  term. 

The  lease  was  in  these  words: 

•  *  This  indenture,  made  the  14th  day  of  Au- 
gust, in  the  vear  of  our  Lord  one  Uiousand 
eight  hundrea,  between  Joseph  Hodgson,  of 
the  city  of  Washington,  and  territory  of  Co- 
lumbia, of  the  one  part,  and  Samuel  Dexter,  of 
the  same  place.  Secretary  of  War,  of  the  other 
part,  witnesseth,  that  the  said  Joseph  Hodgson, 
for  and  in  consideration  of  the  sum  of  four  hun- 
dred dollars,  current  money  of  the  United  States, 
to  him  in  hand  paid  by  the  said  Samuel  Dex- 
ter, at  or  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, hath  demised,  granted,  and  to  farm  let, 
and  by  these  presents,  doth  demise,  grant  and 
to  farm  let,  to  the  said  Samuel  Dexter  and  his 
successors,  all  that  the  three  story  messu^e  or 
tenement,  erected  and  built  *on  part  of  [*346> 
lot  number  14,  in  square  number  75,  situate  on 
the  Pennsylvania  Avenue  in  the  city  of  Wash- 
ington aforesaid,  together  with  the  back  ^ound 
and  improvements;  running  from  the  said  mes- 
suage (fronting  26  feet)  in  parallel  lines  down  to 
lot  number  12,  on  said  square,  being  the  prem- 
ises next  adjoining  the  messuage  or  tenement 
now  in  the  occupation  of  Mr.  Jonathan  Jack- 
son, with  the  improvements  and  appurtenances 
thereto  belonjpng,  or  appertaining,  to  have  and 
to  hold  the  said  demised  premises  unto  him.  the 
said  Samuel  Dexter  and  his  successors,  from  the 
day  of  the  date  hereof,  for  and  during,  and 
unto  the  full  end  and  term  of  eight  calendar 
months  from  thence  next  ensuing  and  fully  to 
be  complete  and  ended.    And  the  said  Joseph 


2.— See  note  (B.)  in  the  Appendix. 
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Hodgson  for  himflelf ,  his  heirs,  executors,  ad- 
ministrators and  assigns,  doth  hereby  covenant, 
promise  and  a^ree  to  and  with  the  said  Samuel 
Dexter  and  his  successors,  that  he,  the  said 
Samuel  Dexter  and  his  successors,  shall  and  may 
peaceably  and  quietly  have,  hold,  use,  occupy, 
possess  and  enjov  the  above  demised  premises 
for  and  during  the  term  granted  thereof,  with- 
out the  let,  suit,  trouble,  molestation  or  evic- 
tion of  him  the  said  Joseph  Hodgson,  or  his 
heirs  or  assigns,  or  of  any  other  person  or  per- 
sons whatsoever  lawfully  claiming,  or  to  claim 
by,  from,  imder,  or  in  trust  for  him  or  them. 
And  the  said  Samuel  Dexter  for  Idmself  and 
his  successors,  doth  hereby  covenant,  promise 
and  a^ree  to  and  with  the  said  Joseph  Hodg- 
son, his  heirs  and  assigns,  that  he  the  said  Sam- 
uel Dexter  and  his  successors,  shall  and  will  at 
all  times  during  the  said  term,  keep,  or  cause  to 
be  kept,  in  good  and  sufficient  repair,  the  said 
demised  premises,  inevitable  casualties  and  or- 
dinary decay  excepted;  and  the  same,  so  well 
and  sufficiently  kept  in  repair,  shall  and  will  at 
the  end  of  the  said  term,  yield  and  surrender 
up  to  him  the  said  Joseph  Hodgson,  his  heirs 
and  assigns.  In  witness  whereof,  the  raid  par- 
ties have  hereunto  interchangeably  set  their 
hands  and  seals,  the  day  and  year  first  above 
written. 

"  Samuel  Dexter,  Seal. 

*'  Joseph  Hodgson,  Seal. 
*'  Signed,  sealed  and  delivered 
in  the  presence  of 

''John  Ghulding. 
**S.  Leicig,  Jun." 
^4b7*]  *The  declaration  contained  two 
counts.  The  first  alleged  the  breach  thus: 
* '  but  hath  broken  the  same  in  this,  to  wit,  that 
during  the  said  term  of  eight  calendar  months, 
he  did  not  keep,  or  cause  to  be  kept,  the  said  de- 
mised premises  in  good  and  sufficient  repair, 
inevitable  casualties  and  ordinary  decay  ex- 
cepted; and  that  he  hath  not,  at  the  end  of  the 
said  term,  yielded  and  surrendered  up  to  the 
plaintiff  the  same,  so  well  and  sufficiently  kept 
in  repair. "  The  second  count  alleged  that  the  de- 
fendant hath  not  observed  and  kept  his  covenant 
aforesaid,  m  this,  to  wit, ' '  that  he  did  not  keep, 
or  cause  to  be  kept,  the  said  demised  premises 
in  good  and  sufficient  repair,  inevitable  casual- 
ties and  ordinary  decay  excepted,  but  that  the 
same,  by  evitable  casualty,  to  wit,  by  fire,  were 
destroyed,  consumed  and  burnt,  during  the 
said  term  of  ei^ht  calendar  months,  to  wit,  on 
or  about  the  eighth  day  of  November,  1800, 
and  that  the  said  fire,  and  evitable  casualty ,  was 
occasioned  and  took  place  from  negligence,  and 
from  the  act  or  acts  of  one  or  more  evil  dis- 
posed persons."  "  And  after  the  said  fire,  and 
after  the  expiration  of  the  said  term,  the  said 
defendant  did  not  so^ield  and  surrender  up  the 
said  premises  according  to  the  tenor  and  effect 
of  his  said  covenant. "  To  the  plaintiff's  damage 
10,000  dollars. 

The  defendant,  after  oyer,  pleaded  in  bar, 
1st.  ''That  before  the  expiration  of  the  said 
term  of  eight  calendar  months  in  the  said  writ- 
ing mentioned,  viz.,  on  the  8th  of  November, 
IwO,  the  said  demised  premises,  against  the 
will,  and  without  the  negligence,  or  other  de- 
fault of  him  the  said  Dexter,  were  burnt  and 
consumed  by  fire,  happening  from  some  cause 
to  the  said  Dexter  then  and  yet  wholly  un- 
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known.  And  the  said  Dexter  further  saith, 
that  saving  and  excepting  only  the  damage  oc- 
casioned by  the  same  burning  and  consuming, 
he  the  said  Dexter  hath,  at  all  times,  during 
the  said  term  of  eight  calendar  months,  kept, 
and  caused  to  be  kept,  in  good  and  sufficient 
repair  the  said  and  demised  premises;  and  that 
he  hath,  at  the  end  of  the  said  term,  yielded  and 
surrendered  up.  to  the  plaintiff  the  said  de- 
mised premises,  so  well  and  sufficiently  kept  in 
repair,  saving  and  excepting  only  the  damage 
occasioned  by  the  burning  and  consuming 
aforesaid ;  and  this  the  said  Dexter  is  ready  to 
verify,"  &c. 

*To  this  plea  there  was  a  general  de-  [*348 
murrer,  and  joinder. 

To  the  second,  third  and  fifth  pleas,  there 
were  issues  in  fact.  The  fourth  plea  was  as  fol- 
lows: "That  on  the  15th  of  May,  1800,  the 
President  of  the  United  States,  for  the  time 
then  being,  in  pursuance  of  authority  given  to 
him  by  law,  did  order  and  direct  the  various 
offices  belonging  to  the  several  executive  de- 
partments of  the  United  States,  of  which  the 
department  of  war  then  was,  and  yet  is,  one,  to 
be  removed  to  the  city  of  Washington  on  the 
first  day  of  June  then  next  ensuing;  and  that 
in  obedience  to  the  same  order  and  direction, 
the  various  offices  of  the  department  of  war 
aforesaid  were  removed  to  the  said  city  of  Wash- 
ington on  the  said  first  day  of  June  and  that  there- 
by itbecame  proper  and  necessary,  that  a  suitable 
building  should  be  hired,  in  which  the  said  offi- 
ces of  the  said  department  of  war  might  be 
holden  and  kept,  and  for  this  purpose,  and  for 
no  other  purpc»e  whatever,  the  building,  men- 
tioned in  the  indenture  aforesaid,  was,  oy  the 
said  indenture,  leased  to  the  said  Dexter;  and 
that,  at  the  time  of  executing  the  writing 
aforesaid,  he  was  Secretary  of  the  department  of 
War,  and  in  that  capacity  did  make  and  execute 
the  same,  and  that  before  the  expiration  of  the 
said  term  of  eight  cfilendar  months,  viz. ,  on  the 
Ist.  day  of  January,  1801,  he,  the  said  Dexter, 
at  Washington  aforesaid,  resigned  the  office  of 
Secretary  of  the  department  of  War,  and  from 
and  after  that  time  ceased  to  hold  the  same 
office,  and  imtil  this  time  he  hath  never  holden 
the  same;  and  further,  that  on  the  5th  day  of 
March,  in  the  year  last  mentioned,  Henry  Dear- 
bom,  Esq.  was  there  duly  appointed  and  com- 
missioned as  Secretary  of  the  department  oA¥ar, 
and  then  and  there  accepted  of  the  same  office, 
and  hath  ever  since  held  the  same;  and  he,  the 
said  Dearborn,  now  is,  and  ever  since  his  ac- 
ceptance of  the  said  office  of  Secretary  of  War  as 
aforesaid,  hath  been,  the  lawful  successor  of 
him,  the  said  Dexter,  in  the  said  office;  and  this 
the  said  Dexter  is  ready  to  verify,"  &c. 

To  which  plea  the  plaintiff  replied,  "pro- 
testing that  the  said  Dexter  did  not,  m  his  capac- 
ity of  Secretary  of  War,  sign,  seal,  execute  and 
deliver  the  indenture  of  lease  aforesaid  exhib- 
ited, yet,  by  way  of  replication,  he*saith  P349 
that  although  the  said  Dexter  ceased  to  he  Sec- 
retary of  War  on  the  1st  day  of  January,  1801, 
and  that  on  the  5th  day  of  March,  in  the  same 
year,  a  certain  Henry  Dearborn  became  his  suc- 
cessor, dulv  appointed  Secretary  of  the  depart- 
ment of  \^'ar,  and  still  remains  such,  yet  that 
the  house  and  premises,  in  the  lease  aforesaid 
mentioned,  were  burnt  down  and  consumed  by 
fire  arising  from  within  the  same,  from  the  neg- 
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licence  or  default,  not  of  the  said  Dexter,  but 
of  some  person  unknown,  during  the  term 
aforesaid,  viz.,  on  the  8th  of  November,  1800, 
while  the  said  Dexter  was  Secretary  of  War,  and 
whilst  he  had  possesion  of  the  said  premises, 
and  before  the  appointment  of  the  said  Dear- 
born ;  and  that  neither  the  said  Dexter,  nor  any 
other  person,  hath,  during  the  continuance  of 
the  said  lease,  or  at  any  time,  built  up  and  re- 
paired the  said  premises;  and  this  the  said 
Hodgson  is  ready  to  verify."  &c. 

To  this  replication  there  was  a  general  de- 
murrer and  joinder. 

The  6th  plea  was,  "that  on  the  15th  day  of 
May,  1800,  the  President  of  the  United  States, 
for 'the  time  then  being,  in  pursuance  of  author- 
ity given  to  him  by  law,"  ordered  the  executive 
offices  to  be  removed  to  Washington,  &c.  as 
stated  in  the  fourth  plea,  "  and  that  it  beoune 
proper  and  necessary  that  a  suitable  building 
should  be  hired  in  which  the  several  offices  of 
the  department  of  war  aforesaid  might  be  holden 
and  kept,  and  that  for  these  purposes,  and  for 
no  other  purpose  whatever,"  the  buildines,  &c. 
*  *  were  by  the  said  indenture  leased  to  the  said 
Dexter  by  the  said  Hodgson ;  and  that  at  the 
time  when  the  said  Dexter  executed  the  indent- 
ure aforesaid,  he  was  Secretary  of  the  said  de- 
partment of  War;  and  this  he  is  ready  to  veri- 
fy." &c. 

To  this  there  was  a  general  demurrer  and 
joinder. 

Upon  these  demurrers  the  judgment  below 
was  against  the  plaintiff,  who  thereupon  sued 
out  the  present  writ  of  error. 

Martin,  attorney  general  of  Maryland,  and 
Kev,  for  plaintiff  in  error. 
3oO*l       *Dexter,  and    Mason,   attorney  of 
United  States  for  the  District  of  Columbia,  for 
defendant. 

Key  made  three  points. 

1st.  That  the  defendant  is  individually  and 
personally  liable  and  bound  .to  the  performance 
of  the  covenant  in  the  indenture  contained,  by 
him  executed,  and  on  which  the  suit  is  brought. 

2d.  That  the  defendant's  first  plea  is  bad  in 
law,  is  argumentative,  and  does  not  put  in  issue 
matters  competent  to  bar  the  plaintiff's  action. 

8d.  That  the  defendant's  fourth  plea  \s  bad  in 
substance,  is  no  bar,  and  wants  form. 

1st.  The  sixth  plea  and  demurrer  are  calcu- 
lated to  bring  into  view  the  question  whether 
the  defendant  has  boimd  himself  personally  to 
the  performance  of  the  covenant. 

Although  a  public  agent  is  not  genarally  lia- 
ble for  contracts  made  ov  him  in  that  capacity; 
still  he  is  capable  of  binding  himself  as  well  as 
his  government,  by  using  apt  words  for  that 
purpose. 

This  case  is  not  of  importance  from  any  gen- 
eral principles  which  it  will  establish.  The 
decision  must  depend  upon  the  expressions, 
and  operation  of  the  indenture  of  lease. 

The  defendant  has  used  strong  obligatory  ex- 
pressions, of  plain  unequivocal  import.  "  And 
the  said  Samuel  Dexter  for  himself,  and  his 
successors,  doth  hereby  covenant,  promise  and 
agree  to  and  with  the  said  Joseph  Hodgson,  his 
heirs  and  assigns."  To  weaken  the  force  of 
these  expressions,  it  is  said  that  he  only  intended 
to  bind  himself  in  his  official  character  as  Secre- 
tary of  War,  1st.  Because  he  is  styled  in  the 
premises  Secretary  of  War;  2d.   Because   the 
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term  successors  is  used  throughout  the  instru- 
ment; 8d.  Because  the  words  "said  Samuel 
Dexter,"  and  "said  parties  have  hereunto  set 
their  hands  and  seals,"  refer  to  Samuel  Dexter 
in  the  official  character  in  which  he  is  first 
named  in  the  premises. 

*l8t.  As  to  the  styling  him  Secretary  [*35 1 
of  War,  in  the  premises,  it  is  only  a  description 
of  the  person,  dmgnaUo  persona. 

It  is  the  office  of  the  premises  to  identify  the 
contracting  parties,  and  it  is  most  common  to 
use  any  honorable  title  which  they  may  enjoy. 
It  is  not  in  the  preamble  that  we  are  to  look  for 
the  force  of  the  expressions  of  the  covenant,  but 
in  the  covenant  itself.  It  is  a  rule  of  construc- 
tion that  when  obliga^ry  words,  of  plain  une- 
quivocal meaning,  are  used,  you  cannot  resort 
to  other  parts  of  the  instrument  to  contradict 
them.  But  when  equivocal  or  doubtful  words 
are  used,  vou  may.  A  party  using  expressions 
that  legally  bind  him,  is  estoppied  to  say  he 
did  not  intend  to  be  bound  in  his  individual 
capacity. 

The  word  *  *  himself, "  is  to  be  taken  separately 
from  the  words  "his  successors,"  and  each  is  to 
be  applied  to  the  obligatory  words  of  the  cove- 
nant; reddenda  gingula  HngnUs.  The  said  Sam- 
uel Dexter  covenants  for  himself  and  for  his 
successors.  He  covenants  that  he  will  surrender 
the  premises  in  good  repair;  and  if  he  does  not 
so  surrender  them,  he  covenants  that  they,  his 
successors,  will.  Words  cannot  be  stronger  than 
those  which  he  has  used. 

2d.  As  to  the  words  "  successors,"  Mr.  Dexter 
can  have  no  successors  in  the  legal  sense  of  the 
word.  It  is  true  that  Mr.  Dearborn  filled  the 
office  posterior  to  Mr.  Dexter,  and  hence,  in 
point  of  time,  succeeded  him,  and  was  m  that 
sense  his  successor;  but  he  is  not  his  successor 
in  any  known  legal  sense  of  the  word.  There 
is  no  legal  connection  between  them.  Mr.  Dex- 
ter was  not  competent  to  bind  his  successor  in 
any  manner.  He  was  not  a  coiporation  sole ; 
ana  there  is  no  law  of  the  United  States  which 
authorizes  him  to  bind  his  successor.  The 
word  "successors,"  has  no  operation  whatever. 
Mr.  Dearborn  was  not  obliged  to  occupy  the 
house,  nor  would  an  action  have  been  maintain- 
able against  him  for  the  rent.  If  he  had  been 
disturbed  in  the  possession,  he  could  have  had 
no  action  upon  the  covenant;  if  he  had  been 
ousted,  he  could  not  have  supported  an  eject- 
ment. Even  if  Mr.  Dexter  had  been  a  corpora- 
tion sole,  his  successors  would  not  be  bound. 
No  chattel  can  be  limited  to  the  successors  of  a 
corporation  sole;  but  it  will  go  to  the  executor, 
and  not  to  the  successor. 

*lf  these  observations  are  correct,  then  [*352 
the  word  "successors,"  is  surplusage,  and  the 
lease  enured  to  Mr.  Dexter  in  his  individual  ca- 
pacity;  but  this  point  will  be  resumed. 

8d.  As  to  the  words  "said  Samuel  Dexter," 
and  "said  parties  have  hereunto  set  theur  hands 
and  seals;"  they  can  have  no  operation  to  let  in 
Mr.  Dexter's  official  character.  £ither  he  bound 
himself  in  his  official  capacity,  or  as  an  indi- 
vidual. 

Nothing  can  be  inferred  from  the  word 
' '  said, "  but  that  it  related  to  him  in  one  capacity 
or  the  other;  and  in  which,  is  the  very  question 
before  the  court. 

Let  us  now  examine  this  instrument  upon 
I  principle. 

Cranch  1. 


1803 


Hodgson  v.  Dextbb. 


352 


Ist.  With  reference  to  the  person  executing 
it ;  2d.  Ab  to  the  legal  operation  of  its  expres- 
aions. 

All  agents,  acting  as  such,  for  avowed  prin- 
cipals, only  bind  their  principals;  but  it  must 
be  admitted  that  they  are  competent  to  bind 
themselyes,  as  well  as  their  principals,  if  they 
use  apt  and  adequate  words. 

GoTemment  cannot  carry  on  its  operations  but 
through  agents,  who  are  distinguished  as  its  of- 
ficers. I  admit  that  an  officer  of  government, 
contracting  as  such,  for  government,  is  not  per- 
sonally liable.  The  law  neither  creates  nor  im- 
plies anj  liability  on  the  officer;  but  he  may 
make  himself  inalvidually  liable  by  his  express 
promise  and  contract.  1  Term  liep.  181,  Mac- 
beath  t.  Haldimand.  There  is  nothing,  then,  in 
the  character  of  Secretary  of  War,  that  prevents 
him  from  using  words  that  will  render  him  lia- 
ble. This  leads  to  the  second  question,  which 
is,  whether  he  has  used  such  words. 

This  lease  is  for  eight  months;  but  if  for 
eight  ^ears,  the  same  law  must  govern  its  con- 
struction. I  hold  it  an  undeniable  position, 
that  Mr.  Dexter  was  not  competent  to  bind  his 
successors  in  office.  If  he  could  not,  then  the 
lease  must  have  some  operation.  It  cannot  be 
intended  to  be  a  void  lease.  If  not  void,  then 
it  enur^  to  Mr.  Dexter  and  his  executors.  If 
3S3*]  it  enures  to  them,  they  *only  are  liable 
on  the  covenant,  that  is,  he  in  his  life  time,  and 
they  after  him.  A  much  stronger  case  exists  in 
the  books.  A  bishop  is  a  corporation  sole:  he 
has  successors,  technically  speaking.  Here,  then, 
is  a  person  who  has  a  double  capacity,  compe- 
tent to  contract  in  either.  So  had  Mr.  Dexter. 
But,  say  the  books,  if  a  lease  be  made  to  a  bish- 
op and 'his  successors,  it  enures  to  him  and  his 
executors.  1  Bac.  Abr.  508.  Corporation,  E.  4. 
Co.  Lin.  46,  b.  1£  Co.  106,  Corten'n  Case.  The 
word  *' bishop"  in  such  a  case  is  as  much  the 
description  of  his  politic  capacity,  as  the  word 
Secretaiy  of  War  in  the  present  case.  A  bishop 
has  legal  "succesors;"  and  is  not  a  hubendum 
**  to  a  bishop  and  his  successors,"  as  strong  as 
the  words  "  to  the  said  Samuel  Dexter  and  his 
soiccesHors?"  If  in  the  case  of  the  bishop  such 
a  lease  would  enure  to  him  in  his  individual  ca- 
pacity, a  fortiori  in  the  case  of  Mr.  Dexter,  who 
has  no  legal  successors. 

Again.  The  covenant  to  leave  the  demised 
premises  in  good  repair,  is  a  covenant  real.  1 
Bac.  Abr.  534*  ^6.  If  it  be  a  covenant  real, 
and  runs  with  the  estate  and  interest,  then,  as 
the  estate  and  interest  passes  to  Mr.  Dexter  and 
his  executors,  he  and  they  only  can  be  bound. 
Suppose  the  lease  had  been  for  five  years,  and  a 
stranger  had  taken  possession;  who  could  sup- 
port an  ejectment?  Not  the  lessor,  because  he 
had  parted  with  his  interest:  not  the  successor 
of  Mr.  Dexter,  because  he  is  neither  a  party  nor 
a  privy.  Mr.  Dexter  only  could  have  main- 
tained the  action,  the  estate  and  interest  being 
in  him.  It  never  was  out  of  him  dunng  the 
term.  If  the  operation  of  law  casts  this  lease 
upon  Mr.  Dexter,  he  who  has  the  benefit  must 
bear  the  burden ;  and  he  mast  be  bound  by  this 
covenant  to  repair  which  runs  with  the  estate. 

The  defendant's  ideas  violate  all  the  rules  of 
construction. 

1st.  In  a  deed,  when  words  of  a  precise  im- 
port are  used,  you  cannot  resort  to  other  ex- 
pressions for  a  supposed  intent.    The  word 
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"  himself,"  in  the  covenant,  is  too  plain  to  admit 
of  doubt. 

2d.  No  words  shall  be  rejected  which  can  be 
made  to  operate.  By  their  construction,  the 
word  **  himself,  "*which  has  a  definite  [*364 
meaning,  must  be  rejected,  and  ^ve  way  to  the 
word  "successors,"  which,  in  this  instrument, 
can  have  no  meaning. 

3d.  Such  construction  shall  be  given  ut  ren 
mctgis  valeat  quam  pei'eat. 

According  to  our  construction  the  deed  is  oph 
erative;  but  according  to  theirs  it  is  mere  waste 
paper. 

1st.  They  say  that  Mr.  Dexter  is  not  bound. 

2d.  All  must  agree  that  his  successor  is  not 
bound. 

3d.  Ex  cotwequsiiti,  nobody  is  bound. 

The  case  of  Unvoin  v.  Wbhelp,  1  Term  Rep. 
674,  is  clearly  in  our  favor.  In  that  case  the 
contract  was*  by  an  officer  of  government  who 
expressly  contracted  "  on  account  of  his  majes* 
tv,"  and  covenanted  "on  account  of  the  king," 
that  "government  should  be  answerable."  In 
our  case  there  are  no  such  words,  nor  anything 
except  the  styling  himself  Secretary  of  War,  and 
using  the  term  successors,  which  can  possibly 
indicate  any  intention  to  bind  the  government. 

2d  point. 

The  first  plea  in  bar  is  bad.  The  matter  is 
insufficient  to  bar  the  plaintiff  from  this  action. 
The  substance  of  it  is,  that  the  house  was  burnt 
without  the  negligence  or  other  default  of  the 
defendant.  This  is  no  answer  to  an  express 
covenant.  Due  care  and  diligence  is  nothing 
more  than  every  bailee  for  hire,  where  there  is 
no  express  agreement,  is  bound  to  use.  The 
plea  puts  in  issue  the  negligence  or  default  of 
the  defendant,  and  throws  the  onus  probandi  on 
the  plaintiff  to  show  actual  negligence;  whereas 
the  defendant  ought  to  show  such  an  inevitable 
casualty  as  to  bring  himself  within  the  benefit 
of  the  exception.  lie  states  that  the  fire  hap- 
pened without  his  default,  from  some  cause  to 
him  unknown;  but  it  does  not  thence  follow 
that  the  destruction  of  the  house  was  inevitable. 
It  is  immaterial  whether  it  happened  with  his 
knowledge  and  will,  or  without.  The  plea  does 
not  *bring  In  issue  the  fact  whether  the  [*35£^ 
destruction  was  inevitable,  or  not;  but  only 
whether  it  happened  with  his  knowledge  and 
by  his  default. 

Default  or  negligence  means  the  want  of  ord- 
inary care. 

3a  point. 

The  merits  of  this  plea  have  already  been 
discussed  in  speaking  of  the  word  "success- 
ors," in  the  lease.  'Hie  demurrer  here  is  not 
by  the  plaintiff  to  the  defendant's  plea;  but  by 
the  defendant  to  the  plaintiff's  replication;  but 
if  the  replication  is  bad,  yet  if  the  plea  is  bad, 
judgment  must  be  for  the  plaintiff,  unless  the 
Court  should  be  of  opinion  that  the  declaration 
also  is  bad,  inasmuch  as  it  is  not  supported  by 
the  indenture  of  which  a  profert  is  made, 
whereby  it  becomes  part  of  the  declaration.  In 
that  case  the  fate  of  this  demurrer  must  depend 
upon  the  question  of  personal  liability  of  the 
defendant. 

Dexter,  contra. 

1st.  It  is  admitt^  by  Mr.  Key,  that  the  de- 
fendant had  a  right  to  make  a  public  contract, 
and  thereby  to  bind  the  government;  and  we 
admit  that  he  was  also  competent  to  bind  him- 
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self.  The  question  then  is,  whether  this  is  a 
public  contract;  or  whether  the  defendant  has 
bound  himself  personally.  In  addition  to  the 
internal  evidence  of  the  deed  itself,  the  plea 
states  other  material  facts  which  are  admitted 
by  the  demurrer,  and  which  tend  to  prove  the 
intention  and  understanding  of  the  parties  at 
the  time  of  contracting.  These  facts  are,  1st. 
The  order  of  the  President,  pursuant  to  law,  to 
remove  the  offices  to  Washington ;  2d.  Their 
consequent  removal;  3d.  The  necessity  of  pro- 
viding a  house  in  which  they  might  be  held ; 
4th.  That  for  these  purposes,  and  for  no  other 
purpose  whatever,  the  buildings  were,  bjfhe 
plaintiff,  leased  to  the  defendant;  5th.  That 
the  defendant  was  at  that  time  Secretary  of  the 
department  of  War.  These  facts  show  the  au- 
thority which  the  defendant  had  to  bind  the 
government,  and  the  purpose  for  which  the 
contract  was  made.  The  contract,  then,  being 
made  by  a  public  officer  of  the  government, 
having  authority  therefor,  and  for  the  use  of 
350*1  the  government,  \s  prima  *facie  a  pub- 
lic, ana  not  an  individual,  contract.  The  ques- 
tion then  is,  whether  the  defendant  has  pleaged 
his  individual  credit,  in  addition  to  that  of  his 
government.  This  depends  upon  the  intention 
of  the  parties;  for  the  intention  of  the  parties 
in  all  cases  constitutes  the  contract.  This  in- 
tention is  to  be  known  bv  the  words  they  have 
used;  but  if  those  words  are  doubtful,  resort 
may  be  had  to  other  facts,  such  as  the  subject 
matter  of  the  agreement,  the  purpose  for  which 
it  was  made,  and  the  official  character  of  the 
parties,  or  either  of  them.  But  in  the  present 
case  the  words  of  the  instrument  itself  seem  to 
leave  up  room  to  doubt.  In  the  premises,  the 
defandant  is  styled  Secretary  of  War,  and 
throughout  the  whole  'deed,  when  he  is  men- 
tioned, he  is  called  the  said  Samuel  Dexter,  re- 
ferring to  the  official  description  contained  in 
the  premises;  and  in  the  conclusion  it  is  said 
that  the  said  parties  have  thereunto  set  their 
hands  and  seals.  The  word  "  successors"  also 
is  used  wherever  the  name  of  the  defendant 
occuis  in  the  instrument;  and,  whether  he  was 
competent  to  bind  his  successors  or  not,  yet  it 
shows  the  intention  of  the  parties,  and  the  char- 
acter in  which  the  defendant  meant  to  contract. 
It  shows  also  who  was  to  occupy  the  premises 
after  the  defendant  should  cease  to  be  Secretary 
of  War.  The  plaintiff  himself  also  has  clearly 
shown  what  his  understanding  was  at  the  time 
by  covenanting  on  his  part  that  the  successors 
or  the  defendant  should  quietly  occupy  and 
enjoy  the  premises  during  the  term.  This  shows 
that  the  plaintiff  understood  he  was  contract- 
ing with  a  public  officer,  for  public  purposes. 
But  great  stress  is  laid  upon  the  word  ' '  him- 
self. The  said  Samuel  Dexter,  for  himself 
and  his  successors,  covenants  to  keep  the  prem- 
ises in  repair.  How  does  he  covenant  for  him- 
self ?  Clearly  for  himself  while  in  office,  and  as 
the  representative  of  the  government,  his  prin- 
cipal. The  same  arguments  which  show  this 
to  be  a  public  contract,  explain  and  limit  the 
meaningof  the  word  himself.  Who  is  "him- 
self?" The  said  Samuel  Dexter.  Who  is  the 
said  Samuel  Dexter?  The  premises  say,  Sam- 
uel Dexter,  Secretary  of  Wax. 

The  case  of  Macbeath  v.  HMimand,  1  Term 
Bep.  172,  is  a  much  stronger  case  against  the 
individual  than  the  present,  and  yet  the  Court 
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had  no  hesitation  in  declaring  it  to  be  a  pub- 
lic contract,  and  that  the  individual  was 
*not  liable.  In  that  case  nothing  was  [*357 
said  expressly  of  contracting  on  account  of  the 
government,  or  for  himself  and  his  successors. 
In  order  to  show  tliat  the  defendant  meant  to 
pled^  his  individual  credit  in  addition  to  that 
of  his  government,  the  plaintiff  ought  to  make 
out  a  very  strong  case,  in  express  terms;  for  if 
public  agents  are  to  be  made  liable  upon  pre- 
sumptions arising  from  equivocal  expressions,  no 
prudent  man  will  undertake  to  conduct  the  pub- 
lic business,  where,  of  necessity,  contracts  must 
be  made  to  an  immense  amount.  If  a  doubt  ex- 
ists, the  construction  ought  certainly  to  be  in 
favor  of  the  agent.  The  case  of  Unwin  t?. 
Wolidyy  1  Term  Bep.  674,  clearly  shows  that  no 
difference,  in  the  construction  of  the  contract, 
can  arise  from  the  circumstance  of  its  being 
under  seal. 

The  intention  of  the  contract  being  to  bind 
the  government,  it  shall  not,  by  reason  of  the 
seal,  become  the  contract  of  the  individual  who 
did  not  mean  to  bind  himself.  The  only  opera- 
tion of  the  seal  is  to  raise  the  agreement  from 
a  simple  contract  to  a  specialty.  The  seal, 
therefore,  does  not  make  it  the  deed  of  the  in- 
dividual. It  is  immaterial  whether  the  words 
"on  account  of  his  majesty,"  make  the  case  of 
Unmn  v.  WoUdy,  a  stronger  case  in  favor  of 
that  defendant  than  the  present.  The  case  is 
not  cited  to  compare  those  facts  with  these,  but 
to  show  that  the  seal  makes  no  difference  be- 
tween that  case  and  the  case  of  Macbeath  v. 
HcUdimand, 

2d.  point.    Inevitable  casualty. 

The  objections  to  this  plea  seem  to  be,  that 
it  throws  the  onus  probaruU  upon  the  plaintiff; 
and  that  the  facts  do  not  show  an  inevitable 
casualty. 

The  plea  has  stated  all  that  was  possible  to 
state;  all  that  was  within  our  knowledge;  and 
if  they  do  not  show  the  case  to  be  prima 
facie  within  the  exception  of  the  covenant,  the 
plea  is  bad.  No  form  of  plea  which  the  de- 
fendant could  have  pleadea,  as  to  this  point, 
would  have  laid  the  antis  probandi  on  him. 

The  exception  of  inevitable  casualties  is  in 
its  nature  a  negative.  One  of  the  counts  in  the 
declaration  avers  the  *destruction  of  [*358 
the  buildings  to  have  been  by  an  evitable 
casualty.  Upon  this  averment  the  defendant 
nodght  have  taken  issue,  and  said  it  was  not  by 
an  evitable  casualty,  or,  in  the  words  of  the 
lease,  that  it  was  by  an  inevitable  casualty, 
which  is  equally  a  negative  proposition ;  and  in 
either  case  the  proof  would  lay  on  the  plaintiff. 
So  if  the  defendant  had  pleaded  that  the  acci- 
dent happened  notwithstanding  he  had  used 
the  utmost  care  and  diligence  to  prevent  it;  the 
plaintiff  must  have  replied  some  act  of  negli- 
gence. For  it  cannot  be  suppoaed  that  the  ae- 
fendant  should  show  particular  instances  of  his 
care  for  every  moment  of  his  occupation  during 
the  whole  term.  Suppose  the  defendant  haa 
pleaded  that  the  fire  arose  by  accident  in  the 
adjoining  house,  and  communicated  to  the 
house  in  question ;  (this  example  is  assumed  un- 
der an  impression  that  such  was  the  fact;) 
would  that  have  been  more  satisfactory  to  the 
plaintiff  than  the  present  plea?  He  would  still 
have  to  show  that  the  defendant  had  not  used 
re&sonable  means  to  avoid  its  effects. 
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In  the  case  of  Monk  v.  Cooper,  9  Lord  Baffin. 
1477,  the  form  of  pleading  is  not  more  certain 
than  the  present;  and  is  the  form  which  has 
been  ever  since  used  in  cases  of  destruction  by 
fire.  It  is  understood  that  the  learned  gentle- 
man who  is  to  close  this  argument  has  given  an 
opinion,  and  means  to  contend,  that  inevitable 
casualty  means  the  act  of  €kxl. 

But  surely  it  cannot  mean  an  accident  only 
«vitable  by  the  power  of  the  supreme  being. 
Death  is  usually  termed  the  act  of  God;  but 
death  may  be  by  human  means,  which  may 
oft<?n  be  avoided ;  as  in  the  case  of  murder.  So 
death  may  be  the  conseq|uence  of  tmskillfulness 
of  the  physician,  and  might  have  been  avoided 
by  emplojring  a  man  of  more  skill.  So  a  man 
by  exposing  himself  to  a  storm  may  take  cold, 
and  death  may  ensue;  which  might  have  been 
avoided  by  not  exposing  himself  to  the  storm. 
Tet  in  all  these  cases  the  death  is  said  to  be  the 
act  of  God.  An  inevitable  casualty,  therefore, 
is  not  always  the  act  of  Qod;  but  must  mean, 
in  the  present  case,  a  casualty  inevitable  by  the 
defendant.  It  cannot  mean  a  casualty  evitable 
only  by  the  united  exertions  of  the  whole  hu- 
man race.  A  whirlwind  is  said  to  be  the 
3^9*]  *act  of  God,  yet  its  effects  may  be  pre- 
vented by  building  a  wall  of  brass  about  the 
house  of'  sufficient  strei()gth.  So  the  effects  of 
lightning  may  be  prevented  hj  proper  conduct- 
ors; and  the  ravages  of  enemies  may  be  imped- 
ed by  a  sufficient  human  force.  These  exam- 
ples are  cited  to  show  that  the  term  inevitable 
casualty  cannot  be  confined  to  those  accidenta 
which  are  usually  termed  the  acts  of  God ;  nor 
to  such  as  are  inevitable  notwithstanding  the 
anited  exertions  of  all  the  world.  Where,  then, 
is  the  line  to  be  drawn? 

It  it<  believed  that  the  true  meaning  of  the  ex- 
pression is,  such  accidents  as  cannot  be  pre- 
vented by  reasonable  care  and  diligence. 

But  even  taking  the  expression  to  be  confined 
only  to  those  accidents  which  are  called  the  act 
of  Qod,  yet  there  are  not  wanting  old  authori- 
ties which  expressly  call  a  sudden  fire  the  act 
of  God,  although  more  modem  writers  have  very 
properly  termed  it  an  inevitable  accident.  1 
Hfjll.  Ahr.  808,  pi.  6,  under  the  head  of  •*  what 
acts  sliall  excuse  an  escape,"  says,  "  so  if  the 
prisoners  escape  by  sudden  fire,  this  shall  ex- 
cuse the  escape,  for  this  is  the  act  of  God." 
And  in  Dyer,  66,  b.  15,  it  is  said,  **  if  he  plead 
that  the  prison  was  broken  b^  enemies  of  the 
kin^,  or  by  sudden  fire,  which  is  the  act  of 
God,  or  by  such  force  or  vehement  power  that 
he  could  not  resist,  this  is  good  matter." 

The  case  of  JPbrward  v.  fittard,  1  Term  Rep. 
^,  is  a  very  strong  one  upon  this  point.  There 
was  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  the  following  case : 
Tliat  the  defendant  was  a  common  carrier  from 
London  to  Shaftesbury.  That  on  Thursday, 
the  14th  October,  1784,  the  plaintiff  delivered 
to  him,  on  Weyhill,  twelve  pockets  of  hops  to 
be  carried  by  him  to  Andover,  and  to  be  b^ 
him  forwarded  to  Shaftesbury  by  his  public 
road  wagon,  which  travels  from  London,  through 
Andover.  to  Shaftesbury.  That  by  the  course 
of  travelling,  such  wagon  was  not  to  leave  An- 
dover tiD  the  Saturday  evening  following.  That 
in  the  night  of  tlie  following  day  after  the  de- 
Iiver%'  of  the  hops,  a  fire  broke  out  in  a  booth, 
at  the  distance  of  about  100  yards  from  the 
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booth  in  which  the  defendant  had  deposited 
the  hops,  *which  burnt  for  some  time  [*300 
with  unextinguishable  violence,  and  dunngthat 
time  communicated  itself  to  the  said  booth  in 
which  the  defendant  had  deposited  the  hops, 
and  entirely  consumed  them  without  any  actual 
negligence  in  the  defendant.  That  the  fire  was 
not  occasioned  by  lightning." 

The  counsel  for  the  plaintiff  in  that  case  con- 
tended that  a  carrier  is  liable  in  all  cases  except 
the  lofts  be  occasioned  by  the  act  of  God  or  the 
king's  enemies:  and  a  distinction  is  taken  be- 
tween the  act  of  God  and  inevitable  accident. 

The  coimsel  for  the  defendant  insisted  that 
he  was  not  liable  for  accidents  happening  with- 
out any  default  or  neeligence  of  the  earner. 

Lord  Mansfield  saia  there  was  ''a  nice  dis- 
tinction between  the  act  of  God,  and  inevitable 
necessity.  In  these  cases  (of  common  carriers) 
actual  negligence  is  not  necessary  to  support 
the  action." 

Afterwards,  Lord  Mansfield  delivered  the 
unanimous  opinion  of  the  court.  ''It  is  laid 
down  that  a  carrier  is  liable  for  every  accident, 
except  by  the  act  of  Gk)d,  or  the  king's  ene- 
mies. Now  what  is  the  act  of  Gkxi?  I  consid- 
er it  to  mean  something  in  opposition  to  the  act 
of  man :  for  every  thin^  is  the  act  of  God  that 
happens  by  his  permission ;  every  thing  by  his 
knowledge.  But  to  prevent  litigation,  collu- 
sion, and  the  necessity  of  going  into  circum- 
stances impossible  to  l>e  unraveled,  the  law  pre- 
sumes against  the  carrier,  unless  he  shows  it 
was  done  by  the  king's  enemies,  or  by  such  act 
as  could  not  happen  by  the  intervention  of  man, 
as  storms,  lightning  and  tempest." 

"  If  an  armed  force  comes  to  rob  the  carrier 
of  the  goods,  he  is  liable;  and  the  true  reason 
is,  for  fear  it  may  give  room  for  collusion,  that 
the  master  may  contrive  to  be  robbed  on  pur- 
pose, and  share  the  spoil. 

"In  this  case  it  does  not  appear  but  that  the 
fire  arose  from  the  act  of  some  man  or  other. 
It  certainly  did  arise  from  some  act  of  man;  for 
it  is  expressly  stated  not  to  have  happened  by 
lightning.  The  carrier,  therefore,  in  this  case 
is  liable,  inasmuch  as  he  is  liable  for  inevitable 
accident." 

*The  court  in  that  case  call  afire  aria-  [*361 
ingfrom  the  act  of  man  an  inevitable  accident, 
but  decide,  that  the  carrier  is  liable,  inasmuch 
is  he  is  liable  for  inevitable  accident;  being 
considered  as  an  insurer.  There  the  case  shows 
that  the  fire  arose  from  the  act  of  man;  but  in- 
asmuch as  it  was  without  any  default  of  the 
carrier,  the  court  called  it  an  inevitable  accident. 
In  the  present  case,  the  plea  states,  that  against 
the  will,  and  without  the  negli^nce,  or  other 
default  of  the  defendant,  the  bmlding  was  con- 
sumed by  fire  arising  from  some  cause  then  and 
yet  wholly  unknown  to  the  defendant.  The 
only  difference  in  the  two  ca9es  is,  that  in  the 
case  of  the  carrier,  the  fire  appeared  to  have 
arisen  from  the  act  of  man,  but  in  the  present 
case,  the  cause  of  the  fire  is  wholly  unknown.  If 
the  former  was  justly  called  an  inevitable  accid- 
ent, a  fortiori,  the  latter  ought  to  be  so  called. 

In  Comyne'  Bep.  631,  destruction  by  fire  is 
admitted  by  the  counsel  on  both  sides  to  be  an 
unavoidable  accident. 

In  Jonee  on  Bailment,  a  work  remarkable  for 
the  correctness  and  precision  of  its  language, 
p.  90,  Amer.  ed.  (p,  49,  EngUeh  ed.)  va  this  ex- 
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pression:  "  If  they  be  destroyed  by  wreck,  pil- 
lage, fire,  or  other  inevitable  misfortune."  In 
fxige  93,  {61,)  he  cites  a  paragraph  from  Puf- 
fendorf ,  *  *  that  the  borrower  ought  to  indemni- 
fy the  lender,  if  the  goods  lent  be  destroyed  bv 
fire,  shipwreck,  or  other  inevitable  accident.  ' 
In  page  97,  {53,)  he  says,  '  *  there  ar6  other  cases, 
in  which  a  borrower  is  chargeable  for  inevitable 
mischance;  for  example,  if  the  house  of  Caius 
be  in  flames,  and  he  be  able  to  secure  one  thing 
only,"&c.  And  in  p.  142,  (78,)  ''there  is  no 
obligation  in  the  bailee  to  suggest  wise  precau- 
tions against  inevitable  accident,  and  he  cannot, 
therefore,  be  obliged  to  advise  insurance  from 
fire. "  In  page  146,  (79,  80, )  he  says,  * '  although 
the  act  of  God  be  an  expression  which  too  long 
custom  has  rendered  familiar  to  us,  yet,  per- 
haps, on  that  very  account,  it  might  be  more 
proper,  as  well  as  more  decent,  to  substitute  in 
its  place  inevitable  accident."  See  also  p.  135, 
(73,)  146,  (79,  80,)  149,  (81,  82,)  32,  (18,)  as  to 
the  peculiar  law  respecting  innkeepers  and  com- 
mon carriers,  and  as  to  the  general  principle 
that  the  bailee  is  liable  only  for  negligence,  the 
degree  of  which  is  regulated  by  the  nature  of 
the  bailment. 

302*1  *The  authorities  thus  cited  show  that 
fire  in  former  times  was  called  the  act  of  Gk>d, 
but  in  latter  days  it  is  termed,  in  the  very  ex- 
pressions of  the  lease,  an  inevitable  accident,  an- 
mevitable  casualty,  an  inevitable  mischance,  or 
an  unavoidable  accident,  by  lawyers,  by  jud^, 
and  ly  elementary  writers.  The  presumption, 
therefore,  is  strong,  that  the  case  of  fire  was  the 
very  case  of  inevitable  casualty,  which  the  ex- 
ception in  the  lease  was  intended  to  guard 
against. 

8d.  As  to  the  third  point. 

It  is  immaterial  whether  this  be  considered  as 
the  contract  of  the  oflScer  in  his  ofiicial  capacity, 
or  of  the  government,  and  whether  an  action 
will  or  will  not  lay  against  the  successor.  That 
question  can  only  be  of  importance  as  it  con- 
cerns the  mode  of  the  remedy,  but  does  not  af- 
fect the  point  of  personal  liability.  It  would  be 
ruinous  not  only  to  the  agent,  but  to  the  gov- 
ernment itself,  if  this  doctrine  of  individual 
responsibility  is  to  be  established.  Suppose 
the  defendant  or  his  successor  had  been  dis- 
possessed by  the  plaintiff  during  the  term,  who 
would  have  the  right  of  action?  If  the  defend- 
ant, after  he  was  out  of  office,  had  the  sole 
right  to  sue,  the  office  must  be  at  his  mercy. 
l&  might  release  the  contract.  Suppose  a  con- 
tract made  by  the  Secretary  of  War,  for  supply- 
ing the  army,  and  advances  as  usual  made  to  the 
contractor.  Suppose  the  sum  advanced  to  be 
50,000  dollars,  (which  in  such  cases  is  not  a 
large  sum,)  and  the  contractor  pockets  the 
money,  and  refuses  to  make  the  supplies.  The 
secretary  becomes  bankrupt,  or  refuses  to  bring 
suit,  or  dies,  and  his  executors  refuse  to  sue. 
How  are  the  public  to  compel  them?  Is  it  con- 
sistent with  the  dignity  of  the  United  States  to 
ask  their  leave  to  bring  suit?  There  is  now  ex- 
isting a  contract  for  the  casting  of  cannon,  made 
by  the  defendant  while  in  office.  Can  the  Sec- 
retary out  of  office  release  this  contract?  Can 
he  give  a  valid  release  of  the  contract  for  sup- 
plies to  the  army? 

These  examples  show  that  the  ex-secretai^  is 
not  the  person  contracting,  and  that  the  suit  is 
brought  against  the  wrong  person. 
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Mason,  on  the  same  side,  was  stopped  by  the 
Court,  who  said  they  were  satisfied  with  the 
argument  on  the  *part  of  the  defendant,  [*363 
upon  the  first  point,  and  wished  to  hear  the 
counsel  in  reply.  Mr.  Martin  observed,  that  he 
did  not  suppose  that  anything  he  had  to  ofiTer 
would  shake  the  opinion  which  the  Court  seemed 
to  have  formed,  and  should  not  insist  upon 
replymg. 

March  2d.  The  CJvief  Justice,  after  stating^ 
the  terms  of  the  lease,  and  the  pleadings,  de- 
livered the  unanimous  opinion  of  the  Court. 

The  plaintiff  in  error  has  made  two  points. 

1st.  That  under  this  contract,  the  defendant 
was  bound  in  his  private  capacity. 

2d.  That  the  matter  pleaded  in  his  plea,  did 
not  show  the  casualty,  by  which  the  buildings 
were  destroyed,  to  have  been  inevitable. 

This  Court  give  no  opinion  on  the  second 
point,  being  unanimous  in  favor  of  the  defend- 
ant on  the  first. 

It  appears,  from  the  pleadings,  that  congress 
had  passed  a  law  authorizing  and  requiring  the 
President  to  cause  the  public  offices  to  be  re- 
moved from  Philadelphia  to  Washington;  in 
pursuance  of  which  law,  instructions,  by  the 
President,  were  given,  and  the  offices  belonging 
to  the  department  of  war  were  removed ;  that  it 
became  necessary  to  provide  a  war  office,  and 
that  for  this  purpose,  and  no  other,  the  agree- 
ment was  entered  into  by  the  defendant,  who- 
was  then  at  the  head  of  this  department.  During 
the  lease,  the  building  was  consumed  by  fire. 
.  It  is  too  clear  to  be  controverted,  that  where 
a  public  agent  acts  in  the  line  of  his  duty  and 
by  legal  authority,  his  contracts  made  on  ac^ 
count  of  the  government,  are  public  and  not 
personal. 

They  enure  to  the  benefit  of,  and  are  obliga- 
tory on,  the  government;  not  the  officer. 

A  contrary  doctrine  would  be  productive  of 
the  most  injurious  consequences  to  the  public, 
as  well  as  to  individuals.  The  government  is 
incapable  of  acting  otherwise  than  by  its  agents, 
and  no  prudent  man  would  consent  to  b^ome 
*a  pubhc  agent,  if  he  should  be  made  [*304 
personally  responsible  for  contracts  on  the  pub- 
lic account.  This  subject  was  very  fully  dis- 
cussed in  the  case  of  Mocbeath  v.  tialdimand, 
cited  from  1  Term  B&poris;  and  this  court  con- 
siders the  principles  laid  down  in  that  case  as 
consonant  to  policy,  justice  and  law. 

The  plaintiff  has  not  controverted  the  general 
principle,  but  has  insisted,  that,  in  this  case,  the 
defendant  has,  by  the  terms  of  hi^  contract, 
bound  himself  personally. 

It  is  admitted  that  the  house  was  taken  on  ac- 
count of  the  public,  in  pursuance  of  the  proper 
authority ;  and  that  the  contract  was  made  by 
the  person  at  the  head  of  the  department,  for 
the  use  of  which  it  was  taken ;  nor  is  there  any 
allegation,  nor  is  there  any  reason  to  believe, 
that  the  plaintiff  preferred  the  private  responsi- 
bility of  the  defendant  to  that  of  the  govern- 
ment ;  or  that  he  was  unwilling  to  contract  on 
the  faith  of  government.  Under  these  circum- 
stances, the  intent  of  the  officer  to  bind  himself 
personally  must  be  very  apparent  indeed » to  in- 
duce such  a  construction  of  the  contract. 

The  Court  can  perceive  no  such  intent.     On 
the  contrary,  the  contract  exhibits  every  appear- 
ance of  being  made  with  a  view  entirely  to  tlie 
;  government. 
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The  official  character  of  the  defendant  is 
stated  in  the  description  of  the  parties.  This, 
it  has  been  said,  might  be  occasioned  by  a  will- 
mgness  in  the  defendant  to  describe  himself  by 
the  hi^  and  honorabhe  office  he  then  filled. 
T\u»,  unquestionably,  is  possible,  but  is  not  the 
fair  construction  to  be  placed  on  this  part  of 
the  contract,  because  it  is  not  usual  for  gentle- 
men, in  their  private  concerns,  to  exhibit  them- 
selves in  their  official  character. 

The  tenement  is  let  to  '*  the  said  Samuel  Dex- 
ter and  his  successors;"  an  expression  plainly 
evidencing  that  it  was  not  for  himself,  other 
wise  than  as  Secretary  of  War;  and  that  the 
lessor  so  understood  the  contract.  It  is  also 
etincive  of  the  correctness  of  the  observation  of 
the  defendant,  that  the  words  "said  Samuel 
Dexter  "  refer  to  him  in  his  official  character,  as 
described  in  the  premises.  The  habendum 
is  "to  have  and  to  hold  the  said  demised 
365*J*premise8  to  him  the  sa-d  Samuel  Dexter 
and  his  successors,"  &c.,  showing,  that  to  the 
knowledge  of  the  lessor,  if  Mr.  Dexter  should 
go  out  of  office  the  next  day,  the  successor  to 
the  war  department  would  succeed  also  to  the 
occupancy  of  the  office. 

The  covenant  for  ^uiet  enjoyment  during  the 
term  is  with  the  said  Samuel  Dexter  and  his 
sacceasors,  and  is.  that  they,  as  well  as  he,  shall 
enioy. 

The  covenant  on  the  part  of  Mr.  Dexter,  on 
which  the  suit  is  brought,  is  for  himself  and  his 
successor. 

The  whole  face  of  the  agreement,  then, 
manifests  very  cl^aily  a  contract  made  entirely 
on  public  account,  without  a  view,  on  the  part 
of  either  the  lessor  or  lessee,  to  the  private  ad- 
vantage or  responsibility  of  Mr.  Dexter. 

The  only  circumstance  which  could  excite  a 
doubt  was  produced  by  the  technical  operation 
of  the  seal.  This,  in  plain  reason  and  common 
sense,  can  make  no  difference  in  designating 
tlie  person  to  be  responsible  for  the  contract; 
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and  so  it  has  been  determined  in  the  case  cited 
from  1  Term  Rep,  674,  ( Umpin  v.  Woladey.) 

The  Court  is  unanimously  and  clearly  of 
opinion,  that  this  contract  was  entered  into  en- 
tirely on  behalf  of  government,  by  a  person 
properly  authorized  to  make  it,  and  that  its  ob- 
ligation is  on  the  government  only. 

Whatever  the  claims  of  the  plaintiff  may  be, 
it  is  to  the  government,  and  not  to  the  defend- 
ant, he  must  resort  to  have  them  satisfied. 

Judgment  affirmed  with  costs. 

Cited— 2  Cranch  C.  C.  645 ;  4  How.  liS ;  2  WaU.  187 ; 
1  Cliff.  523;  10aU.40. 


LLOYD  V.  ALEXANDER  et  al. 
A  citation  must  accompany  the  writ  of  error. 

THE  writ  of  error  in  this  case  was  quashed 
because  it  was  not  accompanied  by  a  cita- 
tion. 

♦Marshali.,  Ch.  J.  The  law  respect-  [*360' 
ing  the  thirty  days'  notice  on  a  writ  of  error,  and 
the  ten  days  allowed  for  filing  it,  was  predicated 
upon  the  existing  state  of  things  at  the  time  of 
passing  the  act;  at  which  time  there  was  no  cir- 
cuit court  whose  term  would  not  be  finished 
more  than  forty  days  before  the  setting  of  the 
Supreme  Court. 

The  times  of  the  session  of  the  courts  have 
been  altered,  but  no  alteration  has  been  mmle 
in  the  law  res(>ecting  the  thirty  days'  notice, 
which  makes  it  difficult  to  form  a  rule  in  the 
case. 

At  present,  if  the  citation  has  not  been  served 
thirty  days,  the  court  will  not  take  up  the  cause 
until  the  thirty  days  have  expired,  unless  the 
defendant  in  error  shall  appear. 

A  citation  not  served  is  as  no  citation. 


Cited— 5  Cranch  321 :  6  How.  90. 
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NOTE  (A.) 


THE  question  of  liability  of  a  remote  indorser 
of  a  promissory  note,  in  Vir^nia,  came 
before  the  court  below  about  a  year  oefore  their 
dedsioD  in  the  present  case.  It  was  in  the  case 
of  Duniop  V.  SUwr  and  othsrs,  argued  at  July 
term,  1801,  in  Alexandria.  The  court  took  the 
Tacation  to  consider  the  case,  and  examine  the 
law,  and,  at  the  succeeding  term,  judgment  was 
rendered  for  the  plaintiff  by  Kilty,  Chief  Judge, 
and  Cranch,  Assistant  Judge,  contrary* to  tne 
opinion  of  Judge  Marshall. 

The  case  was  this;  James  Cavan  made  a 
promissory  note,  by  which  he  promised  to  pay 
to  Silver  et  al.  or  order,  sixtv  days  after  date, 
600  dollars  for  value  receive(f.  negotiable  at  the 
bank  of  Alexandria.  Silver  et  al.  indorsed  the 
note  to  Downing  and  Dowell  in  these  words, 
"pay  the  contents  to  Downing  and  Dowell," 
who* indorsed,  ''pay  the  contents  to  John  Dun- 
lop  or  order. "  Duniop  had  obtained  judgment 
on  the  note  against  Cavan,  the  maker,  who 
was  taken  upon  the  execution,  and  took  the 
oath  of  an  insolvent  debtor. 

The  declaration  had  two  counts.  1st.  A 
<<(pedal  count  stating  the  making  and  indorsing 
the  note,  the  suit,  judgment,  execution  and 
insolvency  of  Cavan,  by  reason  whereof  the 
defendant  became  liable,  &d.  2d.  IncLebUaius 
a»»umpaU  for  money  had  and  received. 

The  plea  was  non  assumpnt,  and  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  upon  the  point,  whether  the 
holder  can  maintain  an  action  against  the  remote 
indorser  of  a  promissory  note. 

The  statute  3  &  4  Ann.  c.  0,  respecting  promis- 
K>ry  notes  is  not  in  force  in  Vir^nia;  but  there 
h  an  act  of  assembly,  1786,  c.  29,  by  which  it 
l« enacted,  that  "an  action  of  debt  may  be 
maintained  upon  a  note  or  writing,  by  which 
the  person  signing  the  same  shall  promise  or 
oblige  himself  to  pay  a  sum  of  money,  or 
36©*]  quantity  of  tobacco,  to  *another;  and 
that ''  assignments  of  bonds,  bills  and  promissory 
notes,  and  other  writings  obligatory,  for  pay- 
ment of  money  or  tobacco,  shall  be  valid;  and 
an  assignee  of  any  such  may  thereupon  main- 
tain an  action  of  debt  in  his  own  name;  but 
shall  aUow  aW  just  discounts,  not  only  against 
hioLself  but  against  the  assignor,  before  notice 
of  the  &Hsignment  was  given  to  the  defendant." 

It  will  be  observed  that  this  act  gives  no 
action  against  the  indorser,  or  assignor,  nor 
does  it  n^e  any  distinction  between  notes  pay- 
able to  order,  and  those  payable  only  to  the 
payee.  Hence,  perhaps,  it  may  be  inferred  that 
it  left  such  instruments  as  the  parties  themselves 
by  the  original  contract  had  made  (or  intended 
to  make)  negotiable,  to  be  governed  by  such 
principles  of  law  as  may  be  applicable  to  those 
instruments.      At  any  rate,  it  seemed  to  be 
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a^^mitted  that  the  act  did  not  affect  the  present 
case. 

The  principal  question,  then,  is,  whether  this 
action  could  have  been  supported  in  England 
before  the  statute  of  Anne. 

I.  In  order  to  ascertain  how  the  law  stood 
before  that  statute  it  may  be  necessary  to  exam- 
ine how  far  the  custom  of  merchants,  or  the 
lex  mereatoria,  was  recognized  by  the  courts  of 
justice,  and  by  what  means  the  common  law 
forms  of  judicial  proceedings  were  adapted  to 
its  principles. 

A  distinction  seems  to  have  been  made  very 
early  between  the  contracts  of  merchants, 
(especially  of  foreign  merchants,)  and  those  of 
other  people.  Nearly  six  hundred  years  ago, 
we  find  their  "old  and  rightful  customs*'  pro- 
tected by  the  great  charter  of  English  liberties. 
(Magna  Oharta,  e.  30.)  Peculiar  privileges  were 
also  granted  them  more  than  500  years  ago,  by 
the  statute  of  Acton  Bumel  de  mereatoribus,  11 
Edw.  I.  and  the  statute  of  merchants,  IS  Edw  1. 
And  in  the  reign  of  Edw.  III.  many  statutes 
were  made  for  tnehr  encouragement,  in  some  of 
which,  particularly  27  Sdw.  III.  c.  19  di  £0, 
the  law  merchant  is  expressly  recognized.  In 
the  13  Edw.  VI.  9^  10,  (cited  by  MoUoy,  book  3, 
e.  7,  §  16,)  it  is  said  that  **  a  merchant  stranger 
made  suit  before  the  king's  privy  council,  for 
certain  bales  of  silk  feloniously  taken  from  him, 
wherein  it  was  moved  that  this  matter  should 
be  determined  at  common  law;  but  the  Lord 
Chancellor  answered,  that  this  suit  is  brought 
by  a  merchant  who  is  not  bound  to  sue  accord- 
ing to  the  law  of  the  land,  nor  to  tarry  the  trial 
of  twelve  men." 

The  custom  of  merchants  is  mentioned  in  34  H. 
VIII.  cited  in  Bro.  Abr.  tit.  Custmns,  pi.  55,  where 
it  was  pleaded  as  a  custom  between  merchants 
^throughout  the  whole  realm,  and  the  [*360 
plea  was  adjudged  bad,  because  a  custom 
throughout  the  whole  realm  was  the  common  law. 
And  ^r  a  long  time  it  was  thought  necessary  to 
plead  it  as  a  custom  between  merchants  of  partic- 
ular places,  viz.,  as  a  custom  among  merchants 
residing  in  London  and  merchants  in  Hamburgh, 
&c.  By  degrees,  however,  the  courts  began  to 
consider  it  as  a  general  custom.  Co.  Litt.  ISi, 
2  I  nut.  J^OJ^.  And  in  the  time  of  James  I.  Gh. 
J.  Hohart,  in  the  case  of  Vanheath  v.  Turner, 
Winch,  24,  said,  that  "the  custom  of  merchants 
is  part  of  the  common  law,  of  which  the  judges 
ought  to  take  notice."  It  was  still,  however, 
deemed  necessary  to  set  forth  the  custom  spe- 
cially ;  and  in  that  form  the  precedents  continued 
for  some  time  after.  Indeed  the  pleadings  con- 
tinued*in  that  form  long  after  the  courts  had 
decided  it  to  be  unnecessary.  Lord  Coke,  in 
his  Commentary  on  Littleton,  (first  published  in 
1628,)  folio  182.  a.  speaking  of  the  lex  mereato- 
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riat  says,  "  which,  as  hath  been  said,  is  part  of 
the  laws  of  this  realm."    See  also  2  Inst.  404. 

But  after  this,  in  the  year  1640,  in  Eaglechild's 
Case,  reported  in  HeUy,  'l67  and  Lit.  itep.  363. 
6  Car.  I.  it  was  said  to  have  been  ruled  in  B.  R. 
'*  that  upon  a  bill  of  exchange  between  party 
and  party  who  were  not  merchants,  there  cannot 
be  a  declaration  upon  the  law  merchant;  but 
there  may  be  a  declaration  upon  assumpsit,  and 
give  the  acceptance  of  the  bill  in  evidence." 

This  decision  seemed  to  confine  the  operation 
of  the  law  merchant,  not  to  contracts  of  a 
certain  description,  but  to  the  persons  of  mer- 
chants: where&H  the  custom  of  merchants  js 
nothing  more  than  a  rule  of  construction  of 
certain  contracts.  Joe.  Late  Diet.  Toml.  edit, 
tit.  Cutftam  of  Merchants.  EaglechUd's  Case, 
however,  was  overruled  in  the  18  Car.  11.  B.  R. 
(1666,)  in  the  case  of  Woodward  v.  Howe,  2  Keb. 
106,  182,  which  was  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange.  "The 
plaintiff  counted  on  the  custom  and  law  of  the 
realm,  that  if  any  man  writes  a  bill  to  another, 
then  if  he  to  whom  the  bill  is  directed,  do  not 
pay  for  the  value  received  bv  the  maker,  the 
maker  of  such  bill  should  pay.  "It  was  moved 
in  arrest  of  judgment,  that  this  count  is  ill,  the 
general  custom  being  the  law ;  and  it  doth  not 
appear  to  the  court  that  there  is  any  such  law. 
Sed  curia  contra,  that  by  the  common  law  a 
man  may  resort  to  him  that  received  the  money,  if 
he  to  whom  the  bill  was  directed,  refuse. "  It  was 
afterwards  moved  again  that  this  "is  only  a  par- 
ticular custom  among  merchants,  and  not  com- 
mon law;  but,  per  curiam,  the  law  of  merchants 
is  the  law  of  the  land ;  and  the  custom  is  good 
enough  generally  for  any  man,  without  naming 
him  merchant;  judgment  pro  plaintiff,  per  totam 
curiam,  and  they  will  intend  that  he,  of  whom 
the  value  is  said  to  be  received  by  the  defendant 
was  the  plaintiff's  servant." 
370*J  *The  same  principle  was,  two  years 
afterwards,  recognized  in  an  anonymous  case 
(but  believed  to  be  Milton's  Case,  vide  1  Mod.  286) 
in  the  exchequer,  reported  in  Hardres,  486, 
Mich.  20  Car.  II.  (1668,)  where  the  plaintiff 
declared  on  the  custom  of  England,  and  after 
verdict.  Offley  moved  in  arrest  of  judgment, 
because  the  "plaintiff  had  declared  that  per 
co7isuetttdinem  Anglia,  dc.  which  he  said  w^as 
naught,  because  the  custom  of  England  is  the 
law  of  England,  and  what  the  judges  are  bound 
to  take  notice  of;  and  that  therefore  the  coneue- 
tudo  Anglvf.  oueht  to  have  been  omitted." 

But  the  chief  baron  said,  "But  for  the  plaint- 
iff's inserting  the  custom  of  the  realm  into  his 
declaration  here,  I  hold  that  to  be  mere  surplus- 
age and  redundancy,  which  does  not  vitiate  the 
declaration."  And  again  he  says,  "It  were 
worth  while  to  inquire  what  the  course  has  been 
amongst  merchants;  or  to  direct  an  issue  for 
trial  of  the  custom  among  merchants  in  this 
case;  for  although  we  must  in  general  take 
notice  of  the  law  of  merchants;  yet  all  their 
customs  we  cannot  know  but  by  information." 
Afterwards,  in  declaring  their  opinions,  the 
Court  said  "that  this  course  of  acceptmg  bills 
bein^  a  general  custom  amongst  all  traders  both 
withm  and  without  the  realm,  and  having  every- 
where that  effect  to  make  the  acceptor  Subject 
to  pay  the  contents,  the  court  must  take  notice 
of  that  custom." 

Notwithstanding  these  decisions,   the  ques- 
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tion  was  again  made  about  twenty  years  after- 
wards, in  the  case  of  Ca/rter  v.  I)ownish,  1  W. 
dt  M.  anno  1688, 1  Shower,  127,  in  the  exchequer, 
on  a  writ  of  error  from  the  king's  bench.  The 
defendant  had  covenanted  to  pay  all  bills  which 
should  be  drawn  on  him  in  favor  of  the  plaint- 
iff on  account  of  1,000  ken  ties  of  fish,  and  the 
breach  assigned  was  the  non-payment  of  a 
certain  bill.  The  defendants  pleaded  that  the 
plaintiff  by  indorsement  on  the  bill,  according 
to  the  custom  of  merchants,  appointed  the  pay- 
ment to  Herbert  Aylwin  or  his  order,  who 
indorsed  it  to  Tassel,  to  whom  the  defendant 
paid  it.  To  this  plea  there  was  a  demurrer,  and 
joinder.  One  of  the  errors  assigned  was,  that 
the  defendant  had  not  set  forth  a  particular  cus- 
tom to  warrant  the  indorsement.  To  which  it 
was  answered,  "that  the  law  and  custom  of 
merchants  warrant  the  indorsement  of  foreign 
bills  of  exchange,  and  for  that  all  the  book  cases 
on  foreign  bil&  are  a  proof;  and  that  such 
indorsement  doth  really  transfer  the  property 
of  the^noney,  or  contents  in  such  bills  to  the 
indorsee,  and  that  all  this  law  of  merchants  is 
part  of  the  law  of  the  land,  and  the  judges  are 
obliged  to  take  notice  of  that  as  well  as  of  any 
other  law. "  And  the  following  cases  were  cited : 
1  Inst.  182.  a.  2  Inst.  68,  204.  F.  N.  B.  117. 
Reg.  136.  13  Ekiw.  IV.  9.  4  Bep.  76,  Holland  if 
Case.    FUz.  Abr.  tit.  Account,  127. 

♦Lord  Chief  Justice  PoUexf en.  "As  to  [♦S  7 1 
that  of  the  law  of  merchants,  I  thinkwe  are  bound 
to  take  notice  of  it,  as  we  do  of  that  of  survivor- 
ship and  account,  and  this  is  as  well  known." 

Ventris  concurred,  and  they  all  inclined  to 
reverse  the  judgment;  but  upon  Tremayne's 
importunity,  adjomaiur. 

Three  years  after  this,  however,  the  point  was 
again  made,  in-  the  case  of  Mogadara  v.  Holt,  cf 
W.&M.  1  Shm.  318,  and  12  Mod.  15, 16,  amu* 
1699,  where  it  wad  held  by  Holt,  Chief  Justice, 
and  the  whole  court, ' '  that  the  law  of  merchant>( 
]&  jus  gentium,  and  part  of  common  law,  and  ergo, 
we  ought  to  take  notice  of  it,  when  set  forth  in 
pleading."  And  "though  the  plaintiff  hath 
alleged  a  custom  contrary  to  fact,  yet  that  is  but 
surplusage;  and  he  needed  not  to  have  alleged 
a  custom."    Jud.  pro  quer. 

Not  satisfied  with  these  adjudications,  the 
question  was  again  agitated,  two  years  after- 
wards, in  the  exchequer,  on  a  writ  of  error 
from  the  king's  bench,  in  the  case  of  WiUiannf 
«.  WHUams,  Carth.269.  Pasch.  6  W.  db  M.  anruj 
1693,  where  "the  only  error  insisted  on  was, 
that  the  plaintiff  had  not  declared  on  the  cus- 
tom of  merchants  in  London,  or  any  other  par- 
ticular place,  (as  the  usual  way  is,)  but  had  de- 
clared on  a  custom  through  all  England,  and  if 
so,  'tis  the  common  law,  and  then  it  ou^ht  not 
to  be  set  out  by  way  of  custom;  and  if  it  is  a 
custom,  then  it  ought  to  be  laid  in  some  par- 
ticular place  from  whence  a  venue  might  arise 
to  try  it.  To  which  it  was  answered,  that  this 
custom  of  merchants,  concerning  bills  of  ex- 
change, is  part  of  the  common  law,  of  which 
the  iudces  will  take  notice  ex  officio,  as  it  wan 
resolved  in  the  case  of  Ca/rter  v.  Doumish,  and 
therefore  it  is  needless  to  set  forth  the  custom 
specially  in  the  declaration,  for  it  is  sufficient  to 
say  that  such  a  peraon, secundum  usum  et  conmie- 
tudinem  mercatorum,  drew  the  bill;  therefore, 
all  the  matter  in  the  declaration  conccmins  the 
special  custom  was  merely  surplusage,  and  the 
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declaniiion  good  without  it.     The  judgment 
was  affirmed." 

Similar  doctrine  was  also  held  by  Lord  Holt, 
in  the  same  term,  in  the  case  of  Hodges  v.  Stew- 
ard, IS  Mod.  37.  POBch.  5  W.  <&  M.  anno  1693. 
Again  in  HiUiTy  term,  B,  R.  8  dk  9  W.  III. 
num  1697,  Pmkney  tJ.  HaU,  1  Id.  Raym.  175, 
the  exception  was  taken,  **  that  the  declaration 
l>eing  per  con»uetudinem  Anglics,  dhe.  was  ill, 
N^cauHe  the  custom  of  England  is  the  law  of 
England,  of  which  the  judges  ought  to  take 
notice  without  pleading.  '  aed  non  aUocatur. 
372*1  For  though  heretofore  *this  has  been 
allowed,  yet  of  late  time  it  has  always  been 
overruled."  And  another  exception  was  "that 
though  lex  mrrcatoria  is  part  oif  the  law  of  Eng- 
Iand,"yet  it  is  but  a  particular  custom  among 
merchants;  and,  therefore,  it  ought  to  be  shown 
in  London,  or  some  other  particular  place.  8ed 
mn  aUocatur.  For  the  custom  is  not  restrained 
U)  any  particular  place." 

The  same  principles  were,  in  the  same  term, 
in  the  common  pleas,  held  in  the  case  of  Brom- 
trirh  r.  Loyd,  HUary  term,  8  W.  III.  2  Lviw, 
15'^,  where  Treby,  Chief  Justice,  said,  "  That 
bills  of  exchange  at  first  were  extended  only  to 
merchant  strangers,  and  afterwards  to  inland 
bilb  between  merchants  trading  one  with 
another  here  in  England;  and  after  that  to  all 
traders  and  dealers,  and  of  late  to  all  persons, 
trading  or  not:  and  there  was  no  occasion  to 
allege  any  custom;  and  that  was  not  denied  by 
aor  of  the  other  justices." 

In  10  Wm,  III.  anno  1698,  B.  R.  1  Ld.  Raym. 
36*).  ffateh'ns  t.  Cardo,  an  action  was  brought 
on  a  promissory  note  made  by  the  defendant 
and  indorsed  by  the  payee  to  the  plaintiff  for 
part  6nlv,  who  declared  on  the  custom  of  mer- 
chants for  such  an  indorsement.     But  on  de- 
murrer it  was  adjudged  ill.    ' '  For  a  man  cannot 
apportion  such  personal  contract,  for  he  cannot 
make  a  man  liable  to  two  actions,  where  by  con- 
tract he  is  liable  but  to  one."    And  Holt,  Chief 
Justice,  said,   "This  is  not  a  particular  local 
custom,  but  the  custom  of  merchants,  of  which 
the  law  takes  notice;  and  therefore  the  court 
cannot  take  the  custom  to  be  so." 
Judgment  for  defendant. 
Four  years  after  this,  in  the  case  of  BuUer  v. 
frips,  i  Anne,  B.  R.  6  Mod.  29,  anno  1702, 
Lord  Holt  said,  "  I  remember  when  actions  upon 
inland  bills  of  exchange  did  first  begin;  and 
there  they  laid  a  particular  custom  between  Lon- 
don and  Bristol,  and  it  was  an  action  against 
thf  acceptor.     The  defendant's  counsel  would 
pot  them  to  prove  the  custom;  at  which  Hale, 
who  tried  it,  laughed  and  said,  "  they  had  a 
hopeful  case  on*t.      And  in  my  Lord  North's 
time  it  was  said,  that  the  custom  in  that  case 
was  part  of  the  common  law  of  England,  and 
the  actions  since  became  frequent  as  the  trade 
of  the  nation  did  increase;  and  all  the  differ- 
ence between  foreign  and  inland  bills  is,  that 
foreign  bills  must  be  protested  before  a  public 
notary,  before  the  drawer  may  be  charged ;  but 
inland  bills  need  no  protest." 

In  the  year  1760,  m  the  case  of  Edie  v.  The 
But  ItuUa  Company,  1  Geo.  III.  2  Burr.  1226, 
Mr.  Jastice  Foster  said,  "  Much  has  been  said 
373*]  about  the  *custom  of  merchants;  but 
the  custom  of  merchants,  or  law  of  merchants, 
i<  the  law  of  the  kingdom,  and  is  part  of  the 
common  law.     People  do  not  sufficiently  dis- 
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tinguish  between  customs  of  different  sorts. 
The  true  distinction  is  between  general  customs 
(which  are  part  of  the  common  law)  and  local 
customs,  (which  are  not  so.)  This  custom  of 
merchants  is  the  general  law  of  the  kingdom, 
part  of  the  common  law,  and,  therefore,  ought 
not  to  have  been  left  to  the  jury,  after  it  has 
been  already  settled  by  judicial  determinations." 
And  in  the  same  case,  p.  1228,  Mr.  Justice  Wil- 
mot  says,  "The  custom  of  merchants  is  part  of 
the  law  of  England;  and  courts  of  law  must 
take  notice  of  it  as  such.  There  may  indeed  be 
some  questions,  depending  upon  customs  among 
merchants,  where,  if  there  be  a  doubt  about  the 
custom,  it  may  be  fit  and  proper  to  take  the 
opinion  of  merchants  thereupon;  yet  that  is 
only  where  the  law  remains  doubtful.  And 
even  there  the  custom  must  be  proved  by  facts, 
not  by  opinion  only;  and  it  must  also  d€  sub- 
ject to  the  control  of  law." 

In  the  case  of  PiUans  d;  Rose  v.  Van  Mterop 
d  Hopkins,  3  Burr.  1669,  Lord  Mansfield  says, 
"  The  law  of  merchants  and  the  law  of  the  land 
is  the  same.  A  witness  cannot  be  admitted  to 
prove  the  law  of  merchants.  We  must  con- 
sider it  as  a  point  of  law." 

Sir  Matthew  Hale,  in  his  History  of  the  Com- 
mon Law  of  England,  first  published  in  1718, 
3d  edit.  p.  24,  25,  speaking  of  the  common  law, 
as  it  is  taken  in  its  proper  and  usual  accepta- 
tion, says,  "And  besides  these  more  common 
and  ordinary  matters  to  which  the  common  law 
extends,  it  likewise  includes  the  laws  applicable 
to  divers  matters  of  very  great  moment;  and 
though  by  reason  of  that  application,  tlie  said 
common  law  assumes  diverse  denominations, 
yet  they  are  but  branches  and  parts  of  it;  like 
as  the  same  ocean,  though  it  many  times  receives 
a  different  name  from  the  province,  shire,  island, 
or  country  to  which  it  is  contiguous,  yet  these 
are  but  parts  of  the  same  ocean. 

"  Thus  the  common  law  includes  lex  preroga- 
tiva,  as  it  is  applied  with  certain  rules  to  that 
great  business  tne  king's  prerogative;  so  it  is 
called  lexforesUB,  as  it  is  applied  under  its  special 
and  proper  rules  to  the  business  of  forests;  so  it 
is  called  lex  mereatoria,  as  it  is  applied  under 
its  proper  rules,  to  the  business  of  trade  and 
commerce." 

To  these  authorities  will  be  added  only  that 
of  Christian,  in  his  note  to  1  Bl.  Com.  75.  ' '  The 
Ua  mereatoria,  or  custom  of  merchants,  like  the 
lex  et  consuetudo  parUamenti,  dcscrib^  only  a 
great  division  of  the  law  of  England.  The 
laws  relating  to  bills  of  exchange,  insurance, 
*and  all  mercantile  contracts  are  as  [*374r 
much  the  general  laws  of  the  land,  as  the  laws 
relating  to  marriage,  or  murder." 

This  chronological  list  of  authorities  tends  to 
elucidate  the  manner  in  which  the  custom  of 
merchants  gained  an  establishment  in  the  courts 
of  law,  as  part  of  the  common  or  general  law  of 
the  land ;  and  shows  that  it  ought  not  to  be  con- 
sidered as  a  system  contrary  to  the  common 
law,  but  as  an  essential  constituent  part  of  it, 
and  that  it  always  was  of  co-equal  authority  as 
far  as  subjects  existed  for  it  to  act  upon.  The 
reason  why  it  was  not  recognized  by  the  courts, 
and  reduced  to  a  regular  system  as  soon  as  the 
laws  relating  to  real  estate,  and  the  pleas  of  the 
crown,  seems  to  be,  that  in  ancient  times  the 
questions  of  a  mercantile  nature,  in  the  courts 
of  justice,  bore  no  proportion  to  those  relating 
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to  the  former  subjects.  Before  the  time  of 
James  I.  we  have  scarcely  a  mercantile  case  in 
the  books;  and  yet  long  before  that  time,  the 
laws  respecting  real  estates  and  the  criminal 
code  were  neany  as  well  understood  as  they  are 
at  this  day.  Hence  it  cannot  be  a  matter  of 
great  surprise,  that  the  principles  of  conmiercial 
law  which  have  been  developed  by  the  exigen- 
cies of  modem  times,  should  have  been,  by 
some,  considered  as  exceptions  from  the  general 
principles  of  the  common  law.  The  truth 
seems  to  be,  that  the  principles  of  the  common 
law  have  not  been  changed,  nor  innovated  upon, 
by  the  introduction  of  those  conmiercisd  pnnci- 
ples,  but  that  these  principles  have  existed  from 
the  earliest  times,  even  from  the  rudest  state  of 
commerce,  and  the  only  reason  why  we  do  not 
find  them  in  the  ancient  books,  is,  that  the  cir- 
cumslances  had  never  occurred  which  rendered 
it  necessary  to  draw  them  forth  into  judicial  de- 
cision. 

Another  reason,  perhaps,  why  we  see  so  much 
tardiness  in  the  courts  in  admitting  the  princi- 
ples of  commercial  law  in  practice,  has  been  the 
obstinacy  of  judicial  forms  of  process,  and  the 
difficulty  of  adapting  them  to  those  principles 
which  wex^  not  iudicially  established  until  after 
those  forms  haa  acquired  a  kind  of  sanctity 
from  their  long  use.  Much  of  the  stability  of 
the  English  jurisprudence  is  certainly  to  be  at- 
tributed to  the  permanency  of  those  lorms;  and 
although  it  is  right  that  established  forms  should 
be  respected,  yet  it  must  be  acknowledged  that 
they  have  in  some  measiu^  obstructed  that 
gradual  amelioration  of  the  juiisprudence  of 
the  country  which  the  progressive  improvement 
of  the  state  of  civil  society  demanded.  It  re- 
auired  the  transcendent  talents,  and  the  confi- 
aence  in  those  talents,  which  were  possessed  by 
Lord  Mansfield,  to  remove  those  obstructions. 
When  he  ascended  the  bench  he  found  justice 
fettered  in  the  forms  of  law.  It  was  his  task 
to  burst  those  fetters,  and  to  transform  the 
chains  into  instruments  of  substantial  justice. 
376*1  *From  that  time  a  new  era  com- 
menced in  the  history  of  English  jurisprudence. 
His.  sagacity  discovered  those  intermediate 
terms,  those  minor  propositions,  which  seemed 
wanting  to  connect  the  newly  developed  princi- 
ples of  commercial  law  with  the  ancient  doc- 
trines of  the  common  law,  and  to  adapt  the 
accustomed  forms  to  the  great  and  important 
purposes  of  substantial  justice,  in  mercantile 
transactions. 

II.  Forms  of  pleading  often  tend  to  elucidate 
the  law.  By  observing  the  forms  of  declara- 
tions which  have  from  time  to  time  been  adopted 
in  actions  upon  bills  of  exchange,  we  may  per- 
haps discover  the  steps  by  which  the  courts 
allowed  actions  to  be  brought  upon  them  as 
substantive  causes  of  action,  without  alleging 
any  consideration  for  the  making  or  accepting 
them.  The  first  forms  which  were  used  take 
no  notice  of  the  custom  of  merchants  as  creat- 
ing a  liability  distinct  from  that  which  arises  at 
common  law;  but,  by  making  use  of  several 
fictions,  bring  the  case  within  the  general  princi- 
pljBs  of  actions  of  assumpsit.  The  oldest  form, 
which  is  recollected,  is  to  be  found  in  BasteWs 
Entries f  fol.  10.  (a.)  under  the  head  "action  on 
the  case  upon  promise  to  pay  money."  Rastell 
finished  his  book,  as  appears  by  hh  preface,  on 
the  28th  of  March,  1564,  and  gathered  his  forms 
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from  four  old  books  of  precedents  then  exist- 
ing. This  declaration  sets  forth  that  A.  com- 
plains of  B.,  &c.  for  that  whereas  the  said  A. 
by  a  certain  I.  0.  his  sufficient  attorney,  factor 
and  deputy  in  this  behalf,  on  such  a  day  and 
year  at  L.  at  the  special  instance  and  request  of 
the  said  B.  had  delivered  to  the  said  B.  by  the 
hands  of  the  said  I.  C.  to  the  proper  use  of  the 
said  B.  110/.  Ss.  4d.  lawful  money  of  En^and; 
for  which  said  110/.  8«.  4d.  so  to  the  said  B.  de- 
livered, he  the  said  B.  then  and  there  to  the  said 
I.  C.  (then  being  the  sufficient  attorney,  factor 
and  deputy  of  the  said  A.  in  this  behalf)  faithful- 
ly promised  and  undertook,  that  a  certain  John 
of  G.  well  and  faitlifully  would  content  and 
pay  to  Reginald  S.  (on  such  a  day  and  year, 
ana  ^ways  afterwards,  hitherto  the  sufficient 
deputy,  factor  and  attorney  of  the  said  A.  in 
this  behalf,)  448  2^  ducats,  on  a  certain  day  in 
the  declaration  mentioned.  And  if  the  afore- 
said John  of  G.  should  not  pay  and  content  the 
said  Regmald  S.  the  said  443  2-8  ducats,  at  the 
time  above  limited,  that  then  the  said  B.  would 
well  and  faithfully  pay  and  content  the  said  A. 
IIOZ.  88,  4d.  lawful  money  of  England,  with  all 
damaees  and  interest  thereof,  whenever  he 
should  be  thereunto  by  the  said  A.  requested. 
It  then  avers  that  the  said  443  2-8  ducats  were 
of  the  value  of  1101.  Ss.  4d.  lawful  money  of 
England,  that  John  of  G.  had  not  paid  the 
ducats  to  Reginald  B. ,  and  that  if  he  had  paid 
them  "  to  the  said  R.,  I.  B.  and  their  associates, 
or  to  either  of  them,  then  the  said  443  2-8  ducats 
would  have  come  to  the  benefit  and  profit  of 
the  said  A.  Yet  the  said.  B.  contriving  the 
aforesaid  A.  of  the  said  1102.  S»,  id.  and  of 
♦the  damages  and  interest  thereof,  [*370 
falsely  and  subtly  to  deceive  and  defraud,  Uie 
same  or  any  part  hereof,  to  the  said  A.  although 
often  thereunto  required,  according  to  hift 
promise  and  undertaking  afore^d,  had  not 
paid  or  in  any  manner  contented,  whereby  the 
said  A.  not  only  the  profit  and  gain  which  he, 
the  said  A.  with  the  said  1102.  Ss.  44.  in  law- 
fully bargaining  and  carrying  on  commerce 
might  have  acquired,  hath  lost;  but  also  the 
said  A.  in  his  credit  towards  diverse  subjects  of 
our  Lord  the  King,  (especially  towards  R.  H.  and 
I.  A.  to  whom  the  said  A.  was  indebted  in  the 
sum  of  1101.  Ss.  4d.  and  to  whom  the  said  A. 
had  promised  to  pay  the  same  110/.  Ss.  4d.  at  a 
day  now  past,  in  the  hope  of  a  faithful  per- 
formance of  the  promise  and  undertaking  afore- 
said,) is  much  injured,  to  his  damage,"  &c. 
This  declaration  seems  to  have  been  by  the  in- 
dorsee of  a  bill  of  exchange  against  the  drawer. 
For  although  nothing  is  said  of  a  bill  of  ex- 
change, or  of  the  custom  of  merchants,  yet  the 
facts  stated  will  apply  to  no  other  transaction. 
It  appears  that  ducats  were  to  be  given  for 
pouuas  sterling;  this  was  in  fact  an  exchange. 
A^n,  the  defendant  promised  to  repay  Uie 
original  money  advanced  with  all  damages  and 
interest;  this  is  the  precise  obligation  of  the 
drawer  of  a  bill  of  exchange,  according  to  the 
law  merchant.  Besides,  the  transaction,  if  liter- 
ally true  as  set  forth  in  the  declaration,  was  at 
least  a  very  uncommon  one.  A.  is  supposed  to 
make  I.  C.  his  attorney  for  the  purpose  of  pay- 
ing 110^.  to  B.  and  to  receive  a  promise  from  B. 
that  John  of  G.  should  pay  to  Reginald  S.  443 
ducats.  And  A.  is  also  supposed  to  have  made 
Reginald  S.  his  attorney  for  the  purpose  of  re- 
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ceiving  the  ducats.  Such  a  transaction  must 
certainly  be  very  rare,  especially  as  it  was  so 
much  easier  to  have  done  the  same  thing  in  sub- 
stance by  a  simple  bill  of  exchange. 

In  the  oldest  books  extant  in  the  English 
language  on  the  subject  of  the  law  merchant, 
viz.,  MiHyneti*  Lex  MerecUoria  written  in  1622, 
and  Maritis's  Advice,  which  appeared  in  1651, 
it  is  said  that  regularly  there  are  four  persons 
concerned  in  the  negotiating  a  bill  of  exchange. 
A.,  a  merchant  in  Hamburgh,  wanting  to  re- 
mit money  to  D.  in  England,  pays  his  money  to 
B. ,  a  banker  in  Hamburgh,  who  draws  a  bill  on 
C.  his  correspondent  or  factor  in  England,  pay- 
able to  D.  in  England,  for  value  received  of  A. 
But  in  the  declaration  above  recited,  there  are 
five  persons  concerned ;  and  if,  as  is  supposed, 
that  transaction  was  upon  a  bill  of  exchange, 
the  fifth  person  must  have  been  an  indorsee,  or 
assignee  of  the  bill.  Another  reason  for  sup- 
posing this  to  be  the  case,  is,  that  Kastell  has 
no  other  form  of  a  declaration  by  an  indorsee, 
although  he  has  two  by  the  payee,  viz.,  one 
apunst  an  acceptor  and  one  against  a  drawer. 
37  7*]  *In  the  declaration  of  Payee  v.  Acceptor, 
fol.  SSS,  (a.)  the  foreign  merchant  who  paid  the 
1,400  crowns  to  the  drawer  of  the  bill  in 
France,  to  be  remitted  to  the  plaintiff  (the 
payee)  in  England,  is  stated  to  be  the  plaintiff's 
factor;  and  the  drawer  of  the  bill  is  stated  to 
be  the  factor  of  the  defendant,  (the  acceptor,^ 
so  that  the  plaintiff,  by  his  factor,  is  supposed 
to  pay  to  the  defendant,  through  the  medium  of 
the  defendant's  factor,  the  1,400  crowns  in 
consideration  of  which  it  is  averred  that  the 
defendant  in  England  promised  the  plaintiff  to 
pay  him  414^.  3j».  4d.  lawful  money  of  Eng- 
land. 

This  declaration  sets  forth  that  whereas  the 

f plaintiff  on  the  10th  of  June,  37  Eliz.,  at 
{ochelle,  in  France,  in  parts  beyond  seas,  by 
the  hands  of  a  certain  T.  S.,  then  the  factor 
of  the  plaintiff,  at  the  request  of  a  certam 
R.  W.,  then  the  factor  of  the  defendant, 
delivered  and  paid  to  the  said  R.  W.,  then 
the  factor  of  the  defendant,  to  the  use  of  the 
defendant,  as  much  ready  money  as  amounted 
lo  1,400  French  crowns,  of  the  money  of 
France,  in  parts  beyond  seas,  at  the  rate  of 
5<.  lid.  lawful  money  of  England  for  each 
French  crown:  And  thereupon  the  said  R. 
W.,  at  Rochelle  aforesaid,  then  delivered  to 
the  said  T.  S.  three  bills  of  exchane;e,  viz., 
first,  second  and  third.  In  the  first  of  which 
bills  of  exchange  the  said  R.  W.  requested  the 
defendant  to  pay  to  theplaintiff  at  L.  41 4Z.  3«. 
4df.  lawful  money  of  England,  at  the  end  of 
'thirty  days  next  after  sight  of  that  bill  of  ex- 
changie,  (the  second  and  third  bills  of  exchange 
to  the  plaintiff  not  paid.)  It  then  sets  forth 
the  tenor  of  the  second  and  third  bills,  and 
then  avers  that  the  defendant,  on  the  day  and 
year  first  aforesaid,  at  the  city  of  E.  m  the 
county  of  the  said  city,  in  consideration  there- 
of, undertook,  and  to  the  plaintiff  then  and 
there  and  faithfully  promised,  that  he  the  de- 
fendant, well  and  faithfully  would  pay  to  the 
plaintiff,  to  the  plaintiff's  use,  at  the  city  of  E. 
aforesaid,  in  the  county  of  the  said  city,  by 
way  of  exchange,  according  to  the  usage  of 
merchants,  the  aforesaid  414/.  Ss.  4d.  lawful 
money  of  England,  at  the  end  of  thirty  days 
oext  after  sight  of  any  of  the  bills  of  exchange 
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aforesaid ;  and  the  plaintiff  in  fact  saith,  that 
afterwards,  viz.,  on  the  1st  of  September,  in  the 
year  aforesaid,  at,  &c.,  the  first  of  the  said  bills 
came  to  the  si^ht  of,  and  was  then  and  there 
shown  to,  the  defendant,  yet  the  defendant,  not 
regarding,  &c.,  but  contriving,  &c.,  did  not 
pay  the  said  4142.  8«.  4d.  &c. ,  at  the  end  of  the 
said  thirty  days,  &c.  Whereby  the  defendant 
lost  the  benefit  of  trading  with  the  said  414/. 
8«.  4d,  &c.  to  his  damage  600/. 

In  this  declaration  it  will  be  perceived  that 
the  custom  of  merchants  is  not  alleged  as  the 
foundation  of  the  action,  or  the  cause  of  lia- 
bility of  the  defendant.  Nor  is  it  stated  that 
the  defendant  accepted  the  bill.  But  the 
plaintiff  grounds  his  action  upon  the  defend- 
ant's promise  to  *pay  the  amount  men-  [*378^ 
tioned  in  the  bill,  in  consideration  of  1,400 
crowns  paid  to  his  use  in  France;  and  in  con- 
sideration that  his  factor  had  drawn  and  deliv- 
ered the  bills  to  the  plaintiff's  factor.  This 
idea  of  factorage  is  probably  a  fiction  intro- 
duced for  the  purpose  of  adapting  the  custom 
of  merchants  to  the  common  law  forms,  and  ta 
show  a  sufficient  consideration  for  the  assump- 
sit. The  question  of  factorage  was  not  travers- 
able; as  the  facts  of  drawing  the  biU,  and  the 
drawee's  acceptance,  were  sufficient  evidence  of 
the  drawer's  being  the  acceptor's  factor  qu4>ad 
hoc.  This  fiction  might  perhaps  be  considered 
as  part  of  the  custom  of  merchants;  but,  at  any 
rate,  it  seems  to  have  been  considered  necessary 
in  order  to  create  that  degree  of  privity  between 
the  payee  and  the  acceptor,  which  at  that  time 
was  supposed  necessary  to  support  the  action  of 
assumpsit. 

Both  his  and  the  former  are  declarations  of 
common  law ;  that  is,  neither  of  them  is  aided 
by  the  custom  of  merchants,  unless  the  custom 
may  be  considered  as  supporting  the  fiction  of 
factorage.  They  show  also  that  if  privity  of 
contract  was  necessary  at  common  law  to  sup- 
port the  action  of  assumpsit,  the  law  would 
jpresume  a  privity,  or  at  least  would  presume 
facts  which  constituted  a  privity,  between  the 
payee  and  acceptor,  or  between  an  indorsee 
and  a  drawer  of  a  bill  of  exchange. 

As  in  the  latter  declaration,  the  original  ad- 
vancer of  the  money  to  the  drawer  in  France  is 
presumed  to  be  the  factor  of  the  payee,  (the 
plaintiff,)  so  in  the  former,  Reginald  8.,  (the 
payee,)  and  I.  C,  the  original  advancer  of  the 
money,  are  presumed  to  be  the  factors  of  the 
plaintiff,  (the  indorsee.) 

In  1  Brownloe*8  DedarcUums,  printed  in  1652, 
p.  267,  is  a  declaration  by  the  payee  against  the 
acceptor,  in  which  the  acceptor  is  alleged  to  be 
the  factor  of  the  drawer,  but  the  original  ad 
vancer  of  the  money  is  not  stated  to  be  the 
factor  of  the  plaintiff,  as  in  the  declarations  in 
Rastell ;  although  it  is  averred  that  the  original 
advancer  of  the  money  paid  it  to  the  drawer 
with  intent  that  it  should  be  paid  in  England 
by  the  drawer's  factor  (the  drawee)  to  the 
plaintiff,  (the  payee,)  which  is  the  same  thing; 
for  if  he  paid  with  that  intent,  it  was  paid  for 
the  benefit  of  the  payee. 

In  the  same  volume,  p.  269,  is  a  declaration 
by  payee  v.  drawer,  in  which  the  advancer 
of  the  money  is  expressly  stated  to  be  the 
factor  of  the  plaintiff;  but  the  drawee  is  not 
alleged  to  be  the  factor  of  the  drawer.  In  both 
cases  the  custom  is  stated  to  be  between  English 
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merchants  and  foreigners,  and  their  factors  or 
servants. 

379*]  *Probably  at  this  time  it  began  to  be 
considered  as  unnecessary  to  allege  the  interme- 
diate parties  on  the  bill  to  be  the  factors  of  the 
parties  to  the  action,  inasmuch  as  it  was  a  mere 
Action,  the  want  of  which  was  considered  as 
supplied  by  an  allegation  of  the  custom. 

But  in  his  second  volume,  printed  in  1654,  p. 
58,  there  is  another  declaration  by  the  payee  v. 
acceptor  of  a  bill  of  exchange,  in  which  the 
payee  is  called  the  factor  of  the  advancer  of 
the  money,  and  the  drawee  the  factor  of  the 
drawer.  There  is  also  an  averment  of  the 
custom.  This  declaration  refers  to  Hilary 
term,  4  Jac.  BoU.  155,  from  whence  it  was 
probably  taken. 

In  Browne'8  Vade  Mecum,  (2d.  edit,,  1695,) p. 
12,  Ls  a  declaration  by  payee  v.  acceptor,  alleg- 
ing thattlie  plaintiff  himself  paid  the  money  to 
the  drawer,  who  was  the  defendant's  factor.  It 
also  sets  forth  the  custom. 

In  p.  16  is  another  by  payee  against  acceptor, 
like  that  in  Hastdl,  fot  338,  (a,)  alleging  that 
the  plaintiff's  factor  beyond  sea,  paid  the 
money  to  the  defendant's  factor,  who  drew  a 
bill  on  the  defendant,  (his  master,)  payable  to 
the  plaintiff,  who  showed  and  delivered  it  to 
the  defendant,  who,  in  consideration  thereof, 
promised  to  pay,  &c. 

This  ia  a  declaration  at  common  law,  and 
not  on  the  custom.  The  date  of  the  bill  men- 
tioned in  the  declaration  is  Sept.  10,  1584, 
{26th  of  Eliz.)  one  year  before  the  date  of  that 
in  Kastell. 

In  p.  18  is  another  declaration  at  common 
law  by  payee  v.  acceptor  of  a  foreign  bill,  in 
the  case  of  Wilhatnmn  v.  Holiday,  Trin.  9  Joe. 
Hot.  712,  in  which  it  is  alleged  that  the  plaint- 
iff by  his  factor  paid  the  money  to  the  defend- 
ant's factor,  for  which  he  drew  on  the  defend- 
ant payable  to  the  plaintiff,  who  showed  it  to 
the  defendant,  who  accepted  it,  and,  in  consid- 
eration of  the  premises,  promised  to  pay,  «fcc.    • 

In  p.  19  is  a  declaration  by  payee  v.  drawer, 
in  which  the  plaintiff  declares  that  he  paid  the 
defendant  45/. .  for  which  the  defendant  drew 
and  delivered  to  the  plaintiff  a  bill  of  ex- 
change on  a  certain  Thomas  Cole,  at  Venice, 
requiring  him  to  pay  to  the  plaintiff  for  the 
defendant  200  ducats,  at  2  days  sight;  and  in 
consideration  of  the  premises  undertook  and 
promised  that  he  would,  by  the  hands  of  the  said 
Thomas  Cole,  in  Venice,  pay  to  the  plaintiff  the 
said  20U  ducats.  He  then  avers  that  he  showed 
the  bill  to  Cole,  who  refused  to  pay,  yet  the  de- 
fendant had  not,  by  the  hands  of  the  said  Cole, 
nor  in  any  other  manner,  paid  the  ducats,  &c. 
380*]  *In  p.  21  is  a  declaration  at  common 
law  by  the  original  advancer  of  the  money,  to 
whose  use  the  money  was  to  be  paid  by  way 
of  exchange,  apiinst  the  drawer.  It  alleges 
that  the  plaintiff  paid  the  defendant  at  his 
request,  100^.  lawful  money  of  England,  for 
which  the  defendant  drew  a  bill  on  I.  W.  at 
Middleburgh,  requiring  him  to  pay  at  usance, 
to  one  George  Chandler,  or  bearer,  to  the  use  of 
the  plaintiff,  174/.  11«.  Flemish;  and  that  in 
consideration  of  the  premises  the  defendant 
undertook,  &c.  that  if  the  said  I.  W.  should 
not  accept  the  bill,  nor  pay  the  174/.  11«. 
Flemish,  accortling  to  the  tenor  of  the  bill, 
then  the  defendant  would  pay  the  plaintiff  the 
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orinnal  simi  advanced,  viz.  100/.  lawful  money 
of  £ngland.  It  then  avers,  that  I.  W.  did  not 
accept  nor  pay;  and  a  protest  for  non-accept- 
ance and  notice  to  defendant;  yet  he  has  not 
paid  the  100/.  &c. 

These  are  the  greater  part  of  the  precedents 
of  declarations  on  bills  of  exchange,  to  be 
found  in  the  printed  books-before  the  statute  of 
Anne ;  and  in  all  of  them  those  facts  are  stated 
which  bring  the  case  within  the  principles 
which  were  considered  as  necessary  to  support 
the  action  of  assumpsit  in  general  cases  at  com- 
mon law.  In  the  more  modem  forms  the  lia- 
bility of  the  defendant  under  the  custom,  is 
considered  as  a  sufficient  consideration  to  raise 
an  assumpsit  without  averring  those  intermedi- 
ate steps  which  may  be  considered  as  the  links 
of  the  chain  of  privity  which  connects  the 
plaintiff  with  the  defendant.  The  reason  of 
this  change  of  form  was  probably  the  consider- 
ation that  those  intermediate  links  were  only 
fictions,  or  presumptions  of  law,  which  were 
never  necessary  to  be  stated. 

These  authorities  tend  to  show  that,  in  mer- 
cantile transactions,  privity  is  not  necessary  to 
the  foundation  of  an  action ;  or  that  if  it  is,  the 
law  will  presume  a  privity.  It  will  be  seen  in 
the  course  of  these  observations  that  privity  is 
not  necessary  to  support  the  action  for  money 
had  and  received,  in  any  case. 

III.  Having  thus  seen  how  the  law  merchant 
was  understood  at  the  time  of  the  statute  of 
Anne,  and  the  manner  in  which  it  was  applied 
to  the  forms  of  judicial  process,  it  will  now  be 
necessary  to  inquire  at  what  time  the  law  mer- 
chant was  considered  as  applicable  to  inland 
bills,  and  what  was  the  law  respecting  such 
bills  and  promissory  notes,  prior  to  the  statutes 
of  9  d  10  Wm.  lit.  €.  17,  and  ,y  <fc  4  Ann.  c  9. 

It  is  not  ascertained  exactly  at  what  time  in- 
land bills  first  came  into  use  in  England,  or  at 
what  period  they  were  first  considered  as  en- 
titled to  the  privileges  of  bills  of  exchange  un- 
der the  law  merchant.  But  there  was  a  time 
when  the  law  merchant  was  considered  as  "con- 
fined *to  cases  where  one  of  the  parties  [*381 
was  a  merchant  stranger,"  S  iVooddeson  109, 
and  when  those  bills  of  exchange  only  were  en- 
titled to  its  privileges,  one  of  the  parties  to 
which  was  a  foreign  merchant.  This  seems  to 
have  been  the  cavse  at  the  time  when  Malynes 
wrote  his  Lex  Mercatoria,  in  the  4th  page  of 
which  he  says,  "He  that  continually  dealeth  in 
buying  and  selling  of  commodities,  or  by  the 
way  of  permutation  of  wares,  both  at  home  and 
abroad  in  foreign  parts,  is  a  merchant."  It 
may  be  observed  also  that  Malynes  takes  no 
notice  of  inland  bills ;  hence  we  may  presume 
that  they  were  not  in  use  in  his  time.  He  dates 
his  preface  to  the  Lex  Mercatoria,  on  the  25th 
of  November,  1622,  and  speaks  of  his  book  (p. 
5.)  as  the  fruit  of  50  years  experience.  Marius 
(p.  2.)  says,  that  "Mr.  John  Trenchant,  in  his 
lKX)k  of  arithmetic,  printed  at  Lyons,  in  anno 
1608,  observes,  that  an  exchange  made  in  the 
same  realm  is  not  real."  In  the  case  of  Brom- 
wirh  F.  Layd,  f  Lutw.  1585.  (ffil.  8  Wm.  III. 
C.  B.)  Chief  Justice  Treby  said,  "  that  bills  of 
exchange  at  first  were  extended  only  to  mer- 
chant strangers  trading  with  English  mer- 
chants; and  afterwards  to  inland  biUs  between 
merchants  trading  one  with  another  here  in 
England;   and  after  that  to  all    traders   and 
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stealers,  and  of  late  to  all  persons  trading  or 
not."  And  in  BuUer  v.  Grips,  6  Mod.  29(3 
Ann.)  Lord  Chief  Justice  Holt  said,  he  rcmem- 
liered  ''when  actions  upon  inland  bills  of  ex- 
<-tiange  tirst  beean.  "• 

Perhaps  Lord  Holt  might  have  been  correct 
as  to  the  time  when  actions  upon  inland  bills 
first  began,  or  rather  when  the  first  notice  was 
taken  of  a  difference  between  inland  and  for- 
eign bills:  but  it  appears  probable  that  inland 
hills  were  in  use  much  before  Lord  Holt's  re- 
membrance. Manus  first  published  his  Advice 
c-onceming  bills  of  exchange  in  1651, -half  a  cen- 
tury before  Lord  Holt  sat  in  the  case  of  Bullur 
r  Crips,  as  appears  by  Marius's  preface  to  his 
second  edition ;  and  he  there  says  he  has  been 
24  yc^rs  a  notary  public,  and  in  the  practice  of 
protecting  ''inland  instruments  and  outland  in- 
-tfruments."  In  p.  2.  speaking  of  a  bill  between 
merchants  in  England,  he  says,  it  is  "  in  all 
things  as  efitectual  and  binding  as  any  bill  of 
exchange  made  beyond  seas  and  payable  here 
in  England,  which  we  use  to  call  an  outland 
IhU,  and  the  other  an  inland  bill."  If  we  go 
hook  24  years  from  1651,  the  time  when  Marius 
first  published  his  Advice,  it  will  bring  us  to 
the  year  1627;  but  if  we  go  back  24  years  from 
lt(70,  the  probable  date  of  his  second  edition, 
I  which  was  probably  his  meaning,)  it  will  give 
us  the  year  1646,  as  the  earhest  date  to  which 
we  can  trace  them.  As  Malynes,  m  his  Lex 
Aferrait^ria,  of  1622,  does  not  notice  them,  and 
a^  Marius  mentions  them  as  e.xisting  in  1646,  it 
^ieems  probable  that  they  began  to  be  in  us(> 
lit-rween  those  two  periods.  Kyd,  in  his  Trtui- 
fiMg  on  Bifls,  p.  13.  (Dublin  edition,  1791,) 
•<S2*]  speaking  of  promissory  *notes,  says, 

*  *  the  period  of  their  introduction  appears  to 
have  lieen  about  30  years  before  the  reign  of 
Queen  Anne ;"  but  the  only  authority  he  cites 
Is  6'  Mod.  30.  {2  Ann.)  the  case  of  BuUtr  u. 
/>i/»,  above  mentioned,  in  which  Lord  Holt 
««Ts.  he  bad  consulted  two  of  the  most  famous 
nuerchants  in  London,  who  informed  him  that 

*  *  it  was  very  frequent  with  them  to  make  such 
notes,  and  that  they  looked  upon  them  as  bills 
of  exchange,  and  that  they  had  been  used  for  a 
matter  of  30  years."  This  expression,  it  will 
be  observed,  does  not  restrict  the  period  to  that 
limit,  and  it  is  probable  that  80  years  was  a 
loose  expression,  and  as  far  back  perhaps  as 
I  hone  merchants  could  cany  their  recollection 
of  any  mercantile  transaction.  It  is  certain 
that  promissory  notes  were  in  use  upon  the 
continent  in  those  commercial  cities  and  towns 
with  which  England  carried  on  the  greatest 
trade,  long  before  that  period,  and  were  negotia- 
ble under  the  custom  of  merchants  in  the 
countries  from  whence  England  adopted  the 
;;reater  part  of  her  commercial  law.  They 
were  called  bills  obli^tory,  or  bills  of  debt, 
and  are  described  with  great  accuracy  by 
Malynes,  in  his  Lex  Mereatoria,  p.  71,  72,  &c. 
where  he  nves  the  form  of  such  a  bill,  which  is 
copied  by  MoUoy,  in  p.  447,  (7th  edition,  Lon- 
dcm,  17^,)  and  will  be  found  in  substance  ex- 
actly like  a  modem  promissory  note.  "  I,  A.  B., 
merchant  of  Amsterdam,  do  by  these  presents, 
acknowledge  to  be  indebted  to  the  honest  C.  D. 
En^iah  merchant,  dwelling  at  Middleborough, 
in  3ke  sum  of  5002.  current  money,  for  merchan- 
<lLse«  which  is  for  commodities  received  of  him 
to  my  content;  which  sum  of  500/.  as  aforesaid,  I 
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I  do  hereby  promise  to  pay  unto  the  said  C.  D. 
(or  the  bringer  hereof)  within  six  months  after 
the  date  of  these  presents.  In  witness  whereof, 
I  have  subscribed  the  same  at  Amsterdam, 
this  day  of  July, 

This  is  nothing  more  than  a  verbose  promis- 
sory note,  which,  stripped  of  its  redundancies, 
is  simply  this — For  value  received,  I  promise 
to  pay  to  C.  D.  or  bearer,  500/.  in  sis  months 
after  date. 

In  p.  72.  speaking  of  these  bills  obligatory, 
he  says,  * '  The  sincerity  of  plain  dealing  hath 
been  hitherto  inviolable  in  the  making  of  the 
said  bills,  which  every  man  of  credit  and  repu- 
tation giveth  of  his  own  hand- writing,  or  made 
by  his  servant,  and  subscribed  by  him,  without 
any  seal  or  witness  thereto;  ana  is  made  pay- 
able to  such  a  merchant  or  person,  or  to  the 
bearer  of  the  bill,  at  such  times  of  payment  as 
is  agreed." 

As  Malynes  says  nothing  of  inland  biUs,  and 
yet  is  so  very  particular  respecting  promissory 
notes,  the  probability  is,  that  the  antiquity 
*of  the  latter  is  greater  than  that  of  [*383 
the  former,  and  that  they  were  more  certainly 
within  the  custom  of  merchants.  Indeed  there 
is  a  case  prior  to  any  in  the  books  upon  inland 
bills,  which  is  believed  to  have  been  brought 
upon  such  a  pronnssory  note,  or  bill  obligatory, 
as  is  destiribed  by  Malynes.  It  is  in  Oodbcit, 
49.  (Mich.  28  and  29  Eliz.  anno  1586,)  "  An 
action  of  debt  was  brought  upon  a  coTieesiit 
solvere,  according  to  the  law  merchant,  and 
the  custom  of  the  city  of  Bristow,  and  an  excep- 
tion was  taken,  because  the  plaintiff  did  not 
make  mention  in  the  declaration  of  the  custom ; 
but  because  in  the  end  of  his  plea  he  said 
'protestando,  se  segui  qtierelam  secundum  can- 
suetudinem  civiUitis  Bristow,'  the  same  was 
awarded  to  be  good ;  and  the  exception  disal- 
lowed." 

Lord  Ch.  Baron  Comyns,  in  his  Digest,  tit. 
MercJvant,  F.  i,  F.  2,  in  abridging  Uie  sub- 
stance of  what  Malynes  had  said  upK}n  this 
subject  of  bills  of  aebt,  or  bills  obligatory, 
does  not  hesitate  to  state  the  law  to  &,  that 
"payment  by  a  merchant  shall  be  made  in 
money  or  by  bill.  Payment  by  bill  is  by 
bill  of  debt,  oill  of  credit,  or  bill  of  exchange. 
A  bill  of  debt,  or  bill  obligatory  is,  when  a 
merchant  by  his  writing  ac£iowledges  himself 
in  debt  to  another  in  such  a  sum,  to  be  paid  at 
such  a  day,  and  subscribes  it  at  a  day  and  place 
certain.  Sometimes  a  seal  is  put  to  it.  But 
such  bill  binds  by  the  custom  of  merchants, 
without  seal,  witness  or  delivery.  So  it  may 
be  made  payable  to  bearer,  and  upon  demand. 
So  it  is  sufficient  if  it  be  made  and  subscribed 
by  the  merchant's  servant.  So  a  bill  of  debt 
may  be  assigned  to  another  toties  qttoties.  And 
now  by  the  stat.  8  and  4  Anne,  9,  all  notes  in 
writing  made  and  signed  by  any  person,  or  the 
servant  or  agent,"  &c.  (reciting  the  terms  of 
the  statute.)  By  thus  arranging  his  quotations 
from  Malynes  under  the  same  head  with  the 
statute  of  Anne  respecting  promissory  notes,  it 
is  to  be  inferred  that  he  considered  the  custom 
of  merchants,  respecting  bills  of  debt,  as  stated 
by  Malynes,  to  be  the  cause  or  origin  of  the 
statute  respecting  promissory  notes;  and  by 
connecting  the  former  with  the  latter  by  the 
conjunction  **and,"  it  seems  to  be  strongly  im- 
plied, that  he  considered  the  statute  omy  as  a 
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confirmation  of  what  was  law  before.  That  he 
was  correct  in  this  opinion,  and  that  the  foreign 
custom  of  merchants  respecting  promissory 
notes  mentioned  by  MaljTies,  was  gradually 
and  imperceptibly  engrafted  into  the  English 
law  merchant  at  the  same  time,  and  under  the 
same  sanction  with  inland  bills,  and  that  that 
custom  was  acknowledged  repeatedly  by 
solemn  legal  adjudications  in  the  English  courts 
before  the  statute  of  Anne,  will  probably  he 
admitted  when  the  authorities  are  examined 
which  will  be  presented  in  the  following  pages. 
A  greater  degi*ee  of  weight  will  be  attached  to 
the  opinion  of  Comyns,  when  it  is  recollected 
that  he  was  either  at  the  bar  or  on  the  bench 
384»]  during  the  reigns  of  ♦King  William  III. 
Queen  Anne,  Geo.  1.  and  Geo.  II.  and  must 
therefore  have  known  how  the  law  stood  be- 
fore the  statute,  what  motives  produced  it,  and 
what  was  the  true  intent  of  the  parliament  in 
passing  it. 

Anderson,  in  his  History  of  Commerce,  re- 
lates a  number  of  facts  which  may  throw  some 
light  upon  this  subject. 

In  vol.  1.  p.  171,  speaking  of  the  great  anti- 
quity of  bills  of  exchange,  he  mentions  a  char- 
ter granted  by  the  emperor  Barbarossa  to  the 
city  of  Hamburgh,  anno  1180,  in  which  one  of 
their  rights  is  *'to  negotiate  money  by  ex- 
change. He  observes,  also,  that  bills  of  ex- 
change were  very  new  at  this  time  in  Europe, 
and  were  then  in  use  only  in  the  most  consid- 
erable commercial  cities.  In  p.  204.  he  says, 
that  re-exchange,  by  way  of  damages,  was  first 
invented  by  the  Ghibelines,  when  driven  out  of 
Italy  by  the  Guelphs;  and  in  p.  274,  bills  of 
exchange  were  known  in  England  anno  1307, 
about  the  last  year  of  the  reign  of  £dw.  I. ,  and 
are  alluded  to  in  the  statutes  of  5th  R.  II.  c.  3, 
anno  1381,  and  14  R,  II.  c.  f,  anno  1390. 
They  are  also  mentioned  anno  1406,  and  are 
callea  Uterm  CaihbU.  Hence  it  appears  that  for  | 
a  period  of  nearly  350  years  the  custom  of  mer- 
chants respecting  bills  of  exchange  was  con- 
sidered as  confined  to  foreign  bills,  and  it  is 
now  upwards  of  150  years  since  it  has  been  al- 
lowed to  extend  to  inland  bills. 

The  time  when  inland  bills  and  promissory 
notes  began  to  be  in  general  use  in  England  was 
probably  about  the  year  1645  or  1646 ;  and  their 
general  use  at  that  time  may  be  accounted  for  by 
the  facts  stated  iH  Anderson* s  Hist,  of  Commerce, 
vol.  i,  p.  386,  40s,  484.  49s,  493,  519  and  5£0. 

In  the  year  1638,  or  1640,  King  Charies  forci- 
bly borrowed  200,000?.  of  the  merchants  of 
London,  "who  had  lodged  their  money  in  the 
King's  mint  in  the  tower,  which  place,  before 
banking  with  goldsmitlis  came  into  use  in  Lon- 
don, was  made  a  kind  of  bank,  or  repository, 
for  merchants  therein  safely  to  lodge  their 
money ;  but  which,  after  this  compulsory  loan, 
was  never  trusted  in  that  way  any  more." 

"Afterwards  they  generally  trusted  their 
cash  with  their  servants,  until  the  civil  war 
broke  out,  when  it  was  very  customary  for 
their  apprentices  and  clerks  to  leave  their  mas- 
ters, and  go  into  the  army.  Whereupon  the 
merchants  began,  about  the  year  1645,  to  lodge 
their  cash  in  goldsmiths'  hands,  both  to  receive 
and  pay  for  them;  until  which  time  the  whole 
and  proper  business  of  London  goldsmiths  was 
to  buy  and  sell  plate  and  foreign  coins  of  gold 
and  silver,"  &c. 
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♦•'This  a<!COunt,"  says  Anderson,  [*38S 
'*  we  have  from  a  scarce  and  most  curious 
small  pamphlet,  printed  in  1676.  entitled 
"The  mystery  of  the  new-fashioned  gold- 
smiths, or  bankers,  discovered,  in  eighl 
quarto  pages,"  from  which  he  extracts  the 
following  passage:  "Such  merchants'  ser- 
vants as  still  kept  their  masters'  running 
cash,  had  fallen  into  a  wav  of  clandestinelv 
lending  it  to  the  goldsmiths  at  4  pence  percent, 
per  diem;  who,  by  these  and  such  hke  means, 
were  enabled  to  lend  out  great  quantities  of 
cash  to  'neceasitous  merchants  and  others, 
weekly  or  monthly  at  high  interest ;  and  also 
began  to  discount  the  merchants'  bills  at  the 
like  or  a  higher  rate  of  interest.  That  much 
about  tills  time,  they  (the  goldsmiths  or  new- 
fashioned  bankers)  began  to  reoeive  the  renl.H 
of  gentlemen's  estates  remitted  to  town,  and 
to  allow  them  and  others,  who  put  cash  into 
their  hands,  some  interest  for  it,  if  it  remained 
a  single  month  in  their  hands,  or  even  a  lesser 
time.  This  was  a  great  allurement  for  people 
to  put  their  money  into  their  hands,  which 
would  bear  interest  till  the  day  they  wanted  it ; 
and  they  could  also  draw  it  out  by  100/.  or  50^. 
&c.  at  a  time,  as  they  wanted  it,  with  infinitely 
less  trouble  than  if  they  had  lent  it  out  on  either 
real  or  personal  security.  The  consequence  was, 
that  it  quickly  brought  a  great  quantity  of  cash 
into  their  hands;  so  that  the  chief  of  greater 
part  of  them  were  now  enabled  to  supply 
Cromwell  with  money  in  advance  on  the  rev- 
enues, as  his  occasions  required,  upon  great 
advantage  to  themselves. 

"After  the  restoration.  King  Charles  being  in 
want  of  money,  they  took  ten  per  cent,  of  him 
barefacedly ;  and  by  private  contract  on  many 
bills,  orders,  tallies  and  debts  of  that  king,  they 
got  20,  sometimes  80  per  cent,  to  the  great  dis- 
honor of  the  government.  This  great  gain  in- 
duced the  goldsmiths  to  become  more  and  more 
lenders  to  the  king;  to  anticipate  all  the  reve- 
nue; to  take  every  grant  or  parliament  into 
pawn,  as  soon  as  it  was  given ;  also  to  outvie 
each  other  in  buying  and  takiiig  to  pawn,  bills, 
orders  and  tallies ;  so  that  in  effect  all  the  reve- 
nue passed  through  their  hands.  And  so  they 
went  on  till  the  fatal  shutting  of  the  exchequer, 
in  the  year  1672. " 

The  banking  trade  was  at  its  greatest  height 
in  1667,  when  the  Dutch  burnt  some  ships  at 
Chatham.  But  that  disaster  causing  a  run  on 
the  bankers,  it  in  some  measure  lessened  their 
future  credit,  which  was  entirely  ruined  by  the 
shutting  up  of  the  exchequer,  ive  years  after ; 
by  which  they  were  prevented  from  drawing 
out  the  money  weekly,  as  it  came  in,  so  as  to 
answer  the  demands  upon  tliem.  The  conse- 
quence was,  their  failure  for  nearly  a  million 
and  a  half  sterling,  which  sum  they  were  in  ad- 
vance to  the  king;  and  the  ruin  or  injury  of 
10,000  famihes. 

♦This  short  history  of  the  goldsmiths  r*380 
will  account  for  the  sudden  increase  of  paper 
credit  after  the  year  1645,  and  renders  it  ex- 
tremely probable  that  inland  bills  and  promis- 
sory notes  were  in  very  general  use  and  circula- 
tion. Indeed,  we  know  that  to  be  the  fact  from 
the  cases  in  the  books;  upon  examining  which 
we  shall  find  that  there  was  no  distinction  made 
between  inland  bills  of  exchange,  and  promis- 
sory notes;  they  were  both  called    bills;  they 
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were  both  called  notes;  sometimeB  they  were 
called  •* bills  or  notes."  Neither  the  word 
*•  inland, "  nor  the  word  "  promissory,"  was  at 
this  time  in  use,  as  applied  to  distin^sh  the 
one  species  of  paper  from  the  other.  The  term 
•*  promissory  note"  does  not  seem  to  have  ob- 
tained a  general  use  till  after  the  statute.  There 
was  no  distinction  made,  either  by  the  bench, 
by  the  bar,  or  by  merchants,  between  a  promis- 
sory note  and  an  inland  bill,  and  this  is  the 
cause  of  that  obscurity  in  the  reports  of  mer- 
cantile cases  during  the  reigns  of  Charles  II. 
Jame«  II.  and  King  William,  of  which  Lord 
Mansfield  complained  so  much  in  the  case  of 
(J rani  and  Vaughan,  3  Burr.  1525,  and  1  W. 
Bl.  488,  w^here  he  says,  that  in  all  the  cases  in 
King  William's  time,  "there  is  great  confu- 
sion; for,  without  searching  the  record,  one 
cannot  tell  whether  they  arose  upon  promissory 
notes,  or  inland  bills  of  exchange;"  for  the  re- 
porters do  not  express  themselves  with  sufficient 
precision,  but  use  the  words  "note "  and  "bill " 
promiscuously."  This  want  of  precision  is  ap- 
parent enough  to  us  who  now  (since  the  deci- 
sion of  Lord  Holt  in  the  case  of  Clerk  v.  Martin) 
read  the  cases  decided  by  him  before  that  time ; 
but  at  the  time  of  reporting  them  there  was  no 
want  of  precision  in  the  reporter,  for  there  was 
not,  in  fact,  and  never  had  been  suggested,  a 
difference  in  law  between  a  promissory  note  and 
an  inland  bill.  They  both  came intouse  at  the 
same  time,  were  of  equal  benefit  to  commerce, 
depended  upon  the  same  principles,  and  were 
supported  by  the  same  law. 

IV.  The  case  of  £dgar  and  Chut,  or  Chat 
and  Edgar,  reported  in  1  Keh.  592,  686,  Mich. 
15  Car.  II.  anno  1668,  seems  to  be  the  first  in 
the  books  which  appears  clearly  to  be  upon  an 
inland  bill  of  exchange.  Without  doubt  many 
had  preceded  it,  and  passed  sub  sHentio.  The 
case  was  this:  A  butcher  had  bought  cattle  of 
a  grazier,  but  not  having  the  money  to  pay  for 
them,  and  knowing  that  the  parson  of  the  parish 
had  money  in  London,  he  obtained  (by  promis- 
ing to  pay  for  it)  the  parson's  order  or  bill  on  his 
correspondent,  a  merchant  in  London,  in  favor 
of  the  grazier.  The  parson  having  doubts  of 
the  credit  of  the  butcher,  wrote  secretly  to  his 
correspondent  not  to  pay  the  money  to  the  gra- 
zier until  the  butcher  had  paid  the  parson.  In 
consequence  of  which,  the  London  merchant 
did  not  pay  the  draft,  and  the  grazier  brought 
his  suit  against  the  parson,  and  declared  on  the 
3S7*]  Custom  of  merchants.  It  was  moved 
in  arrest  of  judgment  that  neither  the  drawer 
nor  the  payee  was  a  merchant.  But  it  was  held 
to  be  sufficient  that  the  drawee  was  a  merchant. 

Next  came  the  case  of  Woodward  «.  iftw/), 
Mich,  28  Car.  H.  anno  1666.  8  Keh.  105,  185, 
in  which  the  court  said  that  '*  the  law  of  mer- 
chants is  the  law  of  the  land,  and  the  custom  is 
good  enough  generally  for  any  man,  without 
naming  him  merchant:  and  they  will  intend 
that  he  of  whom  the  value  is  said  to  be  received 
by  the  defendant  was- the  plaintiff's  servant." 

The  next  is  MHUm's  Com,  Mich.  20  Car.  II 
Hard.  486,  of  which  it  mav  be  necessary  to  take 
notice,  as  it  has  been  considered  as  a  leading  case, 
and  as  having  established  some  principles  upon 
which  a  nuQiber  of  subsequent  c&ses  have  been 
decided.  It  was  an  action  of  debt  in  the  ex- 
chequer upon  a  bill  of  exchange  accepted.  The 
plaintiff  declared  that  by  the  custom  of  Eng- 
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land,  if  a  merchant  send  a  bill  of  exchange  to 
another  merchant  to  pay  monev  to  another  per 
son,  and  the  bill  be  accepted,,  that  he  who 
accepts  the  bill  does  thereby  become  chargeable 
with  the  sum  therein  contained ;  and  that  a  cer- 
tain merchant  drew  a  bill  of  exchange  upon  the 
defendant,  payable  to  the  plaintiff,  which  bill 
the  defendant  accepted:  V^r  quod  actio  acerevit. 
Upon  nil  debet  pleaded,  the  verdict  was  for  the 
plaintiif.  A  motion  was  made  in  arrest  of 
judgment,  and  one  of  the  reasons  assigned  was, 
that  there  was  "  no  privity  between  the  plaintiff 
and  defendant,"  "  nor  any  contract  in  deed,  or 
in  law. " 

The  Chief  Baron,  among  other  things,  said, 
that  "without  doubt,  if  the  common  law,  or 
the  custom  of  the  place,  create  a  duty,  debt  lies 
for  it;  as  in  the  case  of  a  toll  due  by  custom; 
20  U.  VII. ;  and  so  in  cases  of  a  certain  sum  due 
by  custom  for  pound  breach  to  the  lord  of  the 
manor,  or  to  a  gaoler  for  bar  fees,  21  H.  VII. 
But  the  great  question  here  is,  whether  or  no  a 
debt  or  duty  be  hereby  raised ;  for  if  it  be  no 
more  than  a  collateral  engagement,  order  or 
promise,  debt  lies  not,  as  in  the  case  that  has 
been  cited,  of  goods  delivered  by  A.  to  B.  at 
the  request  of  C.  which  C.  promiseth  to  pay  for 
if  the  other  does  not ;  for  in  that  case  a  debt  or 
duty  does  not  arise  betwixt  A.  and  C.  but  a 
collateral  obligation  only.  In  our  case  the  ac- 
ceptance of  the  bill  amounts  clearly  to  a  prom- 
ise to  pay  the  money;  but  it  may  be  a  question 
whether  it  amounts  to  a  debt  or  not." 

Precedents  were  ordered  to  be  searched ;  but 
none  being  found,  the  court,  afterwards,  in 
Hilary  tenn,  20  and  21  Car.  II.  declared  their 
opinions,  "that  an  action  of  debt  w^ould  not 
lie  upon  a  bill  of  exchange  'accepted  r*388 
against  the  acceptor;  but  that  a  special  action 
upon  the  case  must  be  brought  against  him. 
For  the  acceptance  does  not  create  a  duty,  no 
more  than  a  promise  made  by  a  stranger  to  pay , 
&c.  if  the  creditor  will  forbear  hia  debt.  And 
he  that  drew  the  bill  continues  debtor,  not- 
withstanding the  acceptance,  which  makes  the 
acceptor  liable  to  pay  it.  And  this  course  of 
accepting  bills  being  a  general  custom  among 
all  traders  both  within  and  without  the  realm, 
and  having  eveiywhere  that  effect  as  to  make 
the  acceptor  liable  to  pay  the  contents,  the 
court  must  take  notice  of  that  custom;  but  the 
custom  does  not  extend  so  far  as  to  create  a  debt ; 
it  only  makes  the  acceptor  onerabUis  to  pay  the 
money.  Though  custom  may  give  an  action 
of  debt,  as  in  the  case  of  toll ;  and  so  in  case  of 
a  fine  for  a  copyhold. 

"  Wherefore,  and  because  no  precedent  could 
be  produced  that  an  action  of  debt  had  l>een 
brought  upon  an  accepted  bill  of  exchange, 
judgment  was  arrested. " 

Tlie  ground  of  this  judgment  seems  to  be,  that 
the  drawer  is  the  original  debtor,  and  that  the 
undertaking  of  the  acceptor  is  only  to  pay  the 
drawer's  debt ;  and  therefore  is  a  collateral  and 
not  an  original  enga^ment.  If  the  court  were 
mistaken  in  this  position,  the  case  is  not  law ; 
or  at  least  the  reason  of  the  case  fails.  It  may 
be  true  that  the  drawer  is  the  original  debtor 
until  the  bill  is  accepted;  but  after  the  bill  is 
accepted  the  acceptor  is  the  orijjinal  debtor,  and 
the  undertaking  of  the  drawer  is  collateral, viz., 
to  pay  in  case  the  acceptor  does  not.  The  ques- 
tion in  the  case  of  Ileylin  and  Adamson,  2  Bf/rr. 
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674,  ^"^f  ^^^'  ^^  ^^^  original  debtor  in  a  bill 
of  exchange.  Lord  Mansfield  said,  "a  bill  of 
exchange  is  an  order  or  command  to  the  drawee, 
who  has,  or  is  supposed  to  have,  effects  of  the 
drawer  in  his  hands,  to  i>ay.  When  the  drawee 
has  accepted,  he  is  the  original  debtor.  If  so, 
a  duty  LS  certainly  created  by  the  acceptance, 
and, according  to  the  Ch.  Baron's  own  admission, 
"  debt  lies  for  it."  In  the  same  case  of  Heylin 
T.  AdatMom,  Lord  Mansfield  states  the  law  to 
be  the  same  respecting  the  maker  of  a  promis- 
sory note,  as  the  acceptor  of  a  bill  of  exchange; 
yet  it  has  been  held  in  the  cases  of  RumbaMv. 
liaU,  10  Mod.  38  Rudder  and  Price,  1  H,  Bl. 
547,  and  Bi^hap  v.  Ytning,  2  Bos.  &  Pull.  78, 
that  debt  lies  against  the  maker  of  a  promissory 
note.  See  also  Chitty  on  Bills,  220,  where  the 
authority  of  the  case  in  Uardres,  486,  is 
doubted. 

The  next  case  is  that  of  Brown  and  London, 
reported  m  1  Veni.  152.  1  Lev.  298.  1  Mod. 
285,  and  2  Keb.  695,  713,  726,  758,  822.  (Mich. 
22  Car.  II.  anno  1670,)  in  which  it  was  decided, 
upon  the  authority  of  Milton's  CaM,  Hard.  485, 
that  indebitatus  assumpsit  would  not  lie  upon 
389*]  *the  acceptance  of  a  bill  of  exchange. 
This  case  was  not  decided  on  the  ground  of 
want  of  privity,  because  it  is  said  by  the  court, 
that  "  if  A.  delivers  .money  to  B.  to  pay  to  C. 
and  gives  C.  a  bill  of  exchange  drawn*  on  B. 
and  B.  accepts  the  bill,  and  doth  not  pay  it,  C. 
may  bring  an  indebitatus  awumpsit  agamst  B.  as 
having  received  money  to  his  use :  but  then  he 
must  not  declare  only  on  a  bill  of  exchange  ac- 
cepted, as  the  case  at  bar  Is."  And  in  the  case 
of  Rabies  v.  Sikes,  at  the  same  term,  2  Keb.  711, 
such  a  declaration  of  indebitatus  assurnpsit  for 
money  had  and  received  in  case  of  a  bill  of  ex- 
change, was  adjudged  good  upon  demurrer. 

The  case  of  Baker  v.  Hill,  (Pasch.  28  Car. 
II.)  3  Keb.  627,  is  the  next  which  occurs  in  the 
lxx>ks.  This  is  said  by  the  reporter  to  be 
**  Debt  on  inland  bill  by  custom  of  merchants." 
This  appears  to  be  the  first  case  in  which  the 
term  '*  inland  bill "  is  used,  but  it  furnishes  no 
evidence  that  the  case  was  not  upon  a  promis- 
sory note;  for  it  will  be  observed  by  any  one 
who  will  take  the  trouble  to  examine  the  cases 
prior  to  the  judgment  in  the  case  of  Clerk  v. 
Martin,  (1  Anne,)  that  the  term  promissory  note 
was  not  in  use,  nor  had  they  any  technical 
name  by  which  to  distinguish  a  promissory  note 
from  an  inland  bill  of  exchange,  unless  it  was 
by  calling  the  former  an  inland  bill,  and  the 
latter  an  mland  bill  of  exchange.  In  the  case 
of  Baker  and  Hill,  the  circumstance  of  its  being 
an  action  of  debt,  induces  a  suspicion  that  it 
was  a  promissory  note,  because  we  have  already 
seen  that  in  the  case  of  a  bill  of  exchange,  it 
had  been  decided  in  Hard.  485,  that  an  action 
of  debt  would  not  lie. 

In  the  next  case,  which  is  "  against  Elbor- 
ough,"  Pasch.  28  Car,  II.  3  Keb.  765,  it  seems 
doubtful  whether  it  was  a  promissory  note,  or 
an  inland  bill  of  exchange.  It  is  a  short  note  of 
a  case  in  these  words:  "In  action  upon  the 
Oiise  on  custom  of  London,  that  any  merchant 
or  other  inhabitant  there,  subscribing  a  note  for 
payment  of  money  to  any  other,  not  said  where 
inhabiting;  on  default  of  payment  by  him  on 
whom  the  bill  is  drawn,  should  pay,  4&c. 
Thompson  excepted  in  arrest  of  judgment,  that 
no  action  lieth  as  between  merchants  it  doeth; 
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%ed  Tum  allocatur,  for,  per  curiam,  there  is  as 
much  reason  for  inland  bills  as  for  bills  of  ex- 
change, and  this  is  no  more,  and  being  averred 
that  the  defendant  is  an  inhabitant  in  L.  &c. 
judgment  for  the  plaintiff." 

The  case  of  Sheldon  v.  JlenUey,  2  Show.  161, 
{33  Car.  II.  B.  R.  anno  1680,)  was  "upon  a 
note  under  seal,  whereby  the  defendant  prom- 
ised to  pay  to  the  bearer  thereof,  upon  delivery 
of  the  note,  100/.  and  avers  that  it  was  delivered 
to  him  (meaning  the  defendant)  by  the  bearer 
thereof,  and  that  he  (the  plaintiff)  was  so." 

*It  was  objected  that  this  was  no  deed,  [*390 
because  there  was  no  person  named  in  the  deed 
to  take  by  it.  But  it  was  answered  that  it  was 
not  a  deed  until  delivered,  and  then  it  was  a 
deed  to  the  plaintiff. 

*'  Court.  The  person  seems  suflSciently  de- 
scribed at  the  time  that  'tis  made  a  deed,  which 
is  at  its  delivery :  and  suppose  a  bond  were  now 
made  to  the  Lord  Mayor  of  London,  and  the 
party  seals  it,  and  after  this  man's  mayoralty  is 
out,  he  delivers  the*  bond  to  the  subsequent 
mayor,  this  is  good;  et  traditio  faaii  chartam 
loqui.  And  by  the  delivery  he  expounds  the 
person  before  meant;  as  when  a  merchant  prom- 
ises to  pay  to  the  bearer  of  the  note,  any  one 
that  brmgs  the  note  shall  be  paid.  But  Mr. 
Justice  Jones  said  it  was  the  custom  of  mer- 
chants that  made  that  good."  Here  it  will  be 
observed  that  the  court,  in  order  to  elucidate 
the  subject  before  them,  refer  to  principles  of 
law  more  certain  and  better  known,  viz. ,  that  a 
promissory  note  payable  to  bearer  is  good,  and 
that  promissory  notes  were  witliin  the  custom 
of  merchants. 

Then  followed  the  case  of  Norfolk  v.  Howard, 
Tnn.  34  Car.  II.  B.  R.  anno  1681,  2  Show. 
235,  which  was  "  case  upon  special  promise  on 
a  note  wherein  the  defendant  promised  to  pay 
unto  the  plaintiff  50/.  at  any  time  during  the 
joint  lives  of  plaintiff  and  defendant,  witlun 
three  months  fater  the  plaintiff  should  demand 
the  same;  and  no  demand  modo  et  forma 
pleaded."  The  demand  proved  was  by  plaint- 
iff's attorney  who  deh  vere«i  a  demand  in  writing 
at  the  defendant's  house  to  his  maid,  by  whom 
it  was  sent  up  to  the  defendant,  being  sick  and 
not  to  be  spoken  with ;  the  maid  brought  down 
word  she  had  delivered  it  to  her  master; — ^held 
no  good  evidence  to  maintain  the  action,  for  the 
demand  ought  to  be  personal.  No  objection 
was  made  to  the  form  of  the  action;  it  was  only 
to  the  sufficiency  of  the  demand. 

The  next  case  is  Hintons,  {Mieh.  34  Car.  II. 
anno  1681,)  2  Show.  235.  which  is  said  to  be, 
"  Case  on  a  bill  of  exchange  against  the  draw- 
er. Bill  not  being  paid,  and  payable  to  I.  8.  or 
to  the  bearer;  the  plaintiff  brings  the  action  as 
bearer ;  and  upon  evidence  ruled  by  theLord  Pem- 
berton,  that  he  must  entitle  himself  to  it  on  a 
valuable  consideration,  though  among  bankers 
the^  never  make  indorsements  in  such  case; 
for  if  he  come  to  be  bearer  by  casualty  or  knav- 
ery, he  shall  not  have  the  benefit  of  it.  It  does 
not  appear  that  this  is  not  an  action  on  a  prom- 
issory note.  It  seems  to  have  been  either  a 
banker's  promissory  note,  or  a  check  drawn  on 
a  banker,  and  at  this  time  no  difference  was 
supposed  to  exist  as  to  the  law  in  those  cases. 
But  it  expresses  a  clear  opinion  that  the  bearer 
of  such  a  note  or  bill  *ma.y  maintain  an  |^*301 
action  in  his  own  name,  if  he  came  fairly  by 
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the  bill.  And  although  this  principle  was  de- 
nied in  the  subsequent  cases  of  Harton  and 
Cogg^^  Hodges  and  Steward,  and  NvchoUon  and 
Sedffwick,  yet  these  again  were  expressly  over- 
ruled and  denied  to  &  law  by  Lord  Mansfield 
and  the  rest  of  the  judges,  in  the  case  of  Grant 
r.  Vauffhan,  S  Burr.  1526,  in  which  case  the 
reasoning  of  the  court  applies  as  strongly  to  tlie 
case  of  a  promissory  note  as  to  that  of  an  inland 
bill  of  excliange. 

In  the  case  of  Claaton  v.  Swift,  in  the  excheq- 
uer, on  a  writ  of  error,  {Utl.  36,  37  Cant.  II.  an- 
tw  16S4,)  11  Lut.  878,  it  was  decided,  upon  an 
inland  bill,  ''that  the  first  drawer  of  the  bill 
and  every  indorser  is  liable  to  the  payment  of  a 
sum  certain  to  the  last  indorsee."  No  differ- 
ence was  then  taken  between  an  inland  bill  and 
a  promissory  note.  Both  were  considered  as 
being  within  the  custom.  So  that  what  is 
stau3  to  be  law  as  to  one  may  be  considered  to 
be  law  as  to  the  other. 

In  the  cases  of  Oramlington  and  Evans, 
(Trin.  3  Joe.  II.)  2  Vent.  296,  and  Ewers  v. 
Benehtdn,  {Mkh.  i  Jac.  II.)  1  Lut.  231,  the 
pleadings  are  set  forth  at  large,  and  show  the 
manner  of  declaring  upon  the  custom  as  to  in- 
land bills. 

The  case  of  Darraeh  v.  Savage,  (Pa^seh.  2  W. 
andJf.  anno  1689,)  1  Shoic.  166,  was  '*  indebi- 
tatuM  assumpsit  for  40^.  received  to  the  plaint- 
itts  use.  Non  aasumpwt  pleaded ;  and  upon  the 
trial,  the  evidence  was  a  bill  of  exchange  or 
note  under  the  defendant's  hand,  dated  the 
2dd  February,  1687,  directed  to  a  merchant  in 
Ix>ndon,  *  pray  pay  to  Mr.  Darraeh  or  his  order 
the  sum  or  402.  and  place  it  to  my  account, 
value  received,  witness  my  hand.' " 

This  case  shows  that  a  bill  or  note  was  good 
ev^idence  on  an  action  for  money  had  and  re- 
ceived; and  that  no  distinction  was  made  be- 
t  ween  a  bill  and  a  note. 

Horton  v.  Coggs,  {Mich.  2  W.  and  M.  C.  B. 
anwf  1689,)  3  Let.  299,  was  clearly  upon  a 
promissory  note,  ^et  in  the  margin  it  is  called 
**  amumpiu  tsar  bill  de  exchange."  The  plaint-' 
iff  '*  declared  upon  a  custom  in  London,  that  if 
any  merchant,  or  other  person,  merchandising 
in  London,  make  a  note  in  writing  under  his 
hand,  and  thereby  promise  to  pay  any  sum  of 
money  therein  contained,  to  a  person  therein 
named  or  bearer;  and  if  the  person  in  the  note 
named,  to  whom  by  the  note  it  was  promised  to  l)e 
paid,  assign  or  deliver  it  to  any  other  person  to 
receive  it  to  his  own  use,  and  he  bring  it  to  the 
302*1  drawer  *of  the  note,  and  request  him  to 
pay  it  to  him  who  brings  the  note,  then  the 
person  who  made  the  note  was  chargeable  to 
pay  it  to  the  bearer.  And  that  the  defendant, 
bcug  a  goldsmith,  made  such  a  note,  thereby 
promising  to  pay  100^.  to  William  Barlow,  or 
the  bearer;  and  that  Barlow  delivered  the  note 
to  the  plaintiff,  to  receive  the  money  to  his 
own  use,  in  satisfaction  of  100/.  due  to  him  by 
Barlow;  and  that  the  plaintiff  brought  and 
Hhowcd  this  to  the  defendant,  and  requested 
him  to  pay  the  1002.  which  he  had  not  done, 
whereby,  by  the  custom,  he  became  chargea- 
ble, and,  so  being  chargeable,  assumed  to  pay. 
After  verdict  for  the  plaintiff,  it  was  moved  m 
arrest,  &c.  that  this  custom  to  pay  to  bearer 
was  too  general;  for  perhaps  the  gotdsmith,  be- 
fore notice  by  the  bearer,  had  paid  this  to  Bar- 
low himself.    (And  this  was  at  bar  now  alleged 
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to  be  the  truth  of  the  case.)  And  of  such  opin- 
ion, after  divers  motions  in  Hilary  term,  and 
this  term,  were  Pollexfen,  Powell  and  Rooksby ; 
Ventris  being  dead  in  the  last  vacation.  Al- 
though upon  the  trial  of  the  cause  before  Pol- 
lexfen, at  Guildhall,  he  then  held  that  the  ac- 
tion well  lay,  this  matter  being  objected  at  the 
trial.    Levinz,  of  counsel  for  the  plaintiff." 

In  this  case  the  only  objection  was,  that  a 
custom  to  pav  to  bearer  was  too  general.  It 
seems  to  be  admitted  that  Barlow  himself  might 
have  brought  an  action  upon  the  custom;  and 
that  a  custom  to  pay  to  order,  or  to  indorsee, 
would  have  been  good.  It  is  a  sufficient 
answer  to  this  case,  that  in  the  case  of  Grant  r. 
Vaugfuin,  3  Burr.  1616,  it  was  declared  not  to 
have  been  law,  so  far  as  it  decided  that  an  ac- 
tion could  not  be  maintained  by  the  bearer  of 
such  a  note  in  his  own  name. 

The  case  of  Dekers  u.  Harriot,  {Trin.  2  W. 
and  M.)  1  Shaw.  163,  was  this:  "A.  draws  a 
first  and  second  bill  of  exchange  payable  by 
himself  in  Dublin,  to  B.  or  onier,"  who  in- 
dorsed to  the  plaintiff.  No  question  was  made 
as  to  this  bein^  a  bill  of  exchan^ ;  and  yet  it 
differs  in  nothmg  but  in  form  from  a  promis- 
sory note. 

The  next  case  is  Hodges  v.  Stetcard,  {Pascfi.  5 
W.  and  M.)  reported  in  Comb.  204.  1  ^^' 
126.  12  Mod.  36,  and  HfAt,  116.  The  case  is 
thus  shortly  stated  by  Comberbach.  **  Ca.se 
upon  a  bill  of  exchange:  Custom  was  laid  in 
London,  that  where  a  bill  is  payable  to  A.  or 
bearer,  it  must  be  paid  to  the  indorsee.  IIoli , 
Chief  Justice,  said  it  was  repugnant ;  for  another 
person,  and  not  the  indorsee,  might  be  the 
bearer. "  This  seems  to  be  the  true  ground  of 
the  decision,  although  the  reasons  are  variously 
stated  by  the  different  reporters.  They  all  call  it  a 
bill  of  exchange,  but  in  12  Mod.  36,  we  are  in- 
formed what  kind  of  a  bill  of  exchange  it  was, 
viz. ,  a  bill  drawn  by  the  *def endant  on  [*393 
himself,  payable  to  another  or  bearer.  The 
payee  indoi*sed  it  and  the  indorsee,  as  such, 
and  not  as  bearer,  brought  the  action,  which 
was  held  not  to  lie;  because  no  authority  was 
given  to  the  payee  to  indorse,  or  to  transfer  it 
by  indorsement.  And  in  1  Salk.  126,  it  ap- 
pears that  in  the  same  case  a  difference  wa8 
taken  between  a  bill  payable  to  bearer,  and  to 
order;  for  a  bill  payable  to  "I.  8.  or  bearer,  is 
not  assignable  by  the  contract  so  as  to  enable 
the  indorsee  to  bring  an  action;  because  there 
is  no  such  authority  given  to  the  party  by  the 
first  contract."  **  But  when  the  bill  is* payable 
to  I.  S.  or  order,  there  an  express  power  is  given 
to  the  party  to  assign,  and  the  indorsee  may 
maintain  an  action." 

It  was  also  said  that  although  such  an  in- 
dorsement is  not  a  good  assignment  of  the  bill 
so  as  to  charge  the  drawer;  yet  it  is  a  good  bill 
between  the  mdorser  and  indorsee ;  and  the  in- 
dorser is  liable  to  an  action  for  themonev,  "for 
the  indorsement  is  in  nature  of  a  new  bill."  It 
was  also  held  (as  it  had  been  before  adjudged 
in  Milton*8  Case,  Hard.  486,  and  in  Brown  and 
London's  CoAte,  1.  Vent.  162,)  that  a  general 
indebitatus  assumpsit  would  not  lie  on  a  bill  of 
exchange,  but  that  the  action  must  be  either  a 
general  indebitatus  assumpsit  for  money  had  and 
received,  or  a  special  action  upon* the  case 
grounded  on  the  custom.  Upon  this  case  it 
may  be  remarked  that  a  bUI  drawn  by  a  man 
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on  himself  is  precisely  a  promissory  note  in 
effect ;  and  Lovelass,  in  his  Treatise  on  Bills  and 
Notes,  p.  22,  expressly  says,  *  *  that  the  law  con- 
siders a  promissory  iaote  in  the  light  of  a  bill 
drawn  by  a  man  upon  himself,  and  accepted  at 
the  time  of  drawing."  Marius,  also,  in  his 
Adrice,  p.  3,  says,  **a  bill  mav  be  by  two  per- 
sons, as  where  the  drawer  makes  the  bill  pay- 
able to  himself  or  order,"  so  where  a  man  draws 
a  bill  on  himself.  The  same  is  said  by  Kpd  on 
BiUs,  p.  2,  and  ChiUy,  22,  4S,  says,  "a  bill  will 
be  valid  where  there  is  only  one  party  to  it,  for 
a  man  may  draw  on  himself,  payable  to  his 
own  order;  but  in  such  case  it  is  said  that  the 
instrument  is  more  in  the  nature  of  a  promissory 
note  than  a  bill  of  exchange.". 

The  next  case  is  that  of  UiU  et  al.  r.  Lewis, 
{Hil.  5  W.  and  M,  B.  R.)  1  Salk.  132.  This 
w^}iM  an  action  by  the  holder  against  the  indorser 
of  two  notes  subscribed  by  one  Moore,  a  gold- 
smith, payable  to  the  defendant,  and  by  him  in- 
doraed  in  blank,  and  delivered  to  one  Zouch,  to 
whom  he  was  indebted.  Zouch  delivered  them 
so  indorsed  to  the  plaintiffs,  and  received  from 
the  plaintiffs  therefor  other  bills  and  some 
cash.  One  of  the  notes  was  payable  to  the 
defendant  or  order,  the  other  was  payable  to 
the  defendant,  without  the  words  '*or  order." 
Moore  broke  and  ran  away;  the  plaintiff 
declared,  1st.  Upon  two  bills  of  exchange 
against  the  indorser;  2d.  Upon  a  mutnatus; 
304*]  3d.  Upon  *an  indebitatus  assumpsit  for 
money  laid  out  for  the  use  of  the  defendant. 
And  the  principal  question  was,  whether  the 

Slaintiffs  had  used  due  diligence  in  applying  to 
[oore  for  the  money.  Holt,  Chief  Justice,  held 
"That  goldsmiths'  bills  were  governed  by  the 
same  laws  and  customs  as  other  bills  of  ex- 
change; and  every  indorsement  is  a  new  bill: 
and  so  long  as  a  bill  is  in  agitation,  (circulation,) 
and  such  indorsements  are  made,  all  the  in- 
dorsers  and  every  of  them  are  liable  as  a  new 
drawer.  That  by  the  law  generally,  every  in- 
dorser is  hable  as  the  first  drawer,  and  cannot 
be  discharged  without  an  actual  pajmfient ;  and 
is  not  discharged  by  ihe  acceptance  (receipt)  of 
the  bill  by  the  indorsee ;  but  by  the  custom  this 
is  restrained,  viz.,  the  acceptance  (receipt)  is 
intended  to  be  upon  this  agreement,  sc.  that 
the  indorsee  will  receive  it  of  the  first  drawer 
if  he  can,  and  if  he  cannot,  then  that  the  in- 
dorser will  answer  it;  as  if  the  first  drawer  be 
insolvent  at  the  time  of  the  indorsement,  or 
upon  demand  refuses  to  pay  it,  or  cannot  be 
found.  And  the  indorser  is  not  discharged 
without  actual  payment,  until  there  be  some 
neglect  or  default  in  the  indorsee,  as  if  he  does 
not  endeavor  to  receive  it  in  convenient  time, 
and  then  the  first  drawer  becomes  insolvent." 
'*  He  left  it  to  the  jury  to  consider,  whether  the 
time  in  this  case  were  convenient  time  or  not; 
and  if  the  plaintiff  had  convenient  time  to  re- 
ceive his  money,  then  to  find  for  the  defendant, 
otherwise  for  the  plaintiff.  And  they,  upon 
consideration,  found  for  the  plaintiff;  upon 
which  the  plaintiff  prayed  to  take  the  verdict 
upon  the  indebitatus  assumpsit.  Et  per  iJhief 
thistict.  You  cannot  take  the  verdict  upon  any 
part  of  the  declaration  but  that  to  which  evi- 
dence was  given,  and  here  it  will  be  good  if 
found  upon  the  bills  of  exchange;  but  if  the 
evidence  be  applicable  to  any  other  part  of  the 
declaration,  you  may  take  it  upon  any  such 
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part  to  which  the  evidence  is  applicable.  And 
because  Zouch  had  sworn  that  he  received  the 
benefit  of.  and  had  been  satisfied  with,  the  bill 
he  took  of  the  plaintiff,  by  which  the  defendant 
was  discharged  against  Zouch,  the  verdict  was 
taken  upon  the  indebitatus  assumpsit  for  money 
laid  out  for  the  defendant's  use ;  and  it  seeraeth  the 
indorsement  by  the  defendant  to  the  plaintiff 
was  good  evidence  of  a  request  to  pay  the  said 
money  to  Zouch.  Now,  exception  was  taken 
that  one  bill  was  payable  to  the  defendant  only, 
without  the  words  *or  his  order,'  and,  there- 
fore, not  assignable  by  the  indorsement;  and 
the  chief  justice  did  agree  that  the  indorsement 
of  this  bill  did  not  make  him  that  drew  the  bill 
chargeable  to  the  indorsee ;  for  the  words  '  or 
to  his  order,'  give  authority  to  the  plaintiff  to 
asign  it  by  indorsement;  and  'tis  an  agreement 
by  the  first  drawer  that  he  would  answer  it  to 
the  assignee;  but  the  indorsement  of  the  bill 
which  has  not  the  word  *or  to  his  order'  is 
good,  or  of  the  same  effect  between  the  indorser 
and  the  indorsee,  to  make  the  indorser  charge- 
able to  the  indorsee. "  This  case  'certain-  [*3d6 
ly  ought  to  have  been  considered  as  settlmg  the 
law  upon  promissory  notes.  Lord  Holt  here 
admits  that  promissory  notes  are  "  governed  by 
the  same  laws  and  customs  as  other  bills  of  ex- 
change;" and  that  if  the  verdict  had  been  taken 
upon  the  count  which  declared  upon  the  notes 
as  bills  of  exchange  it  would  have  been  good. 
His  reasons  why  a  note  to  order  is  assignable, 
viz.,  "  that  the  words,  '  or  to  his  order,'  give 
authority  to  the  plaintiff  to  assign  it  by  indorse- 
ment; and  that  'tis  an  agreement  by  the  first 
drawer  that  he  would  answer  it  to  the  assignee," 
are  certainly  good;  and  are  the  same  which 
were  used  in  several  modem  cages  which  will 
be  noticed  hereafter.  The  observation  is  also 
important  * '  that  the  indorsement  by  the  defend- 
ant to  the  plaintiff  was  good  evidence  of  a  re- 
quest to  pay  the  money  to  Zouch."  We  shall 
have  occasion  to  refer  to  this  case  again  when 
we  come  to  consider  the  cases  of  Clerk  and 
Martin,  and  BuUer  and  Crips,  decided  about 
nine  years  afterwards. 

The  case  of  Pearson  and  Garret  occured  in 
the  next  term,  anno  1693,  and  is  reported  in 
Comb.  227,  and  I^  Mod.  2Ji2.  *'  The  action  was 
brought  upon  a  note  for  the  payment  of  sixty 
guineas  when  the  defendant  should  marry  such 
a  person,  &c.  in  which  the  plaintiff  declared  as 
upon  a  bill  of  exchange  setting  forth  the  custom 
of  merchants,"  &c.  This  note  appears  by  the 
declaration,  which  is  stated  at  leng^  4  Mod. 
242,  to  be  dated  21st  of  October,  4  W.  and  M. 
by  which  the  defendant ' '  promised  to  pay  to  the 
plaintiff  or  his  assigns  sixty  guineas  m  two 
months  after  the  defendant  snould  be  lawfully 
married  to  one  Elizabeth  Pretty." 

It  was  objected  that  this  was  **  only  an  agree- 
ment founded  upon  a  brokage,  and,  therefore, 
not  within  the  custom  of  merchants;  neither 
were  there  ever  yet  any  precedents  to  pay  money 
upon  such  a  collateral  contingency."  The  judg- 
ment was  for  the  defendant;  and  it  w^as  said 
that,  "if  the  note  had  been  given  by  way  of 
commerce  it  had  been  good ;  but  to  pay  monev 
upon  such  a  contigency  cannot  be  called  trad- 
ing, and,  therefore,  not  within  the  custom  of 
merchants." 

If  any  doubt  could  remain  that  the  case  of 
UUl  and  Leids  had  fully  settled  the  law  that 
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]>rt>misjsoiy  notes  were  within  the  custom  of 
mtrchants,  that  doubt  must  have  been  completly 
removed  by  the  case  of  Willianu  v.  Williams^  de- 
<'i(led  at  the  next  term  in  the  same  year  in  the 
kin^r'g  bench,  (pi2.  Pasch.  5  W,  and  M.  anno 
Itirte:)   Ciirth.  i'69.      "The    plaintiff    Thomas 
Williams.  l>ein)^  a  goldsmith  in  Lombard  street, 
brought  an  action  on  the  case  against  Joseph 
Williams,    the    projector    of    the   diving   en- 
idne.  and  declared  upon  a  note  drawn  by  one 
300*1  *  John  Pullin,  bv  which  he  promised  to 
pay  12/.  10«.  to  the  said  Joseph  Williams  on  a 
<lay  certain;  and  he  indorsed  the  note  to  one 
Daniel   Foe,  who  indorsed  it  to  the  plaintiff 
for  like  value  receivetl.     And  now  the  plaint- 
iff, as  second  indorsee,  declared  in  this  manner, 
\iz..   "that  the  city  of  London  is  an  ancient 
<ity,  and  that  there  is,  and  from  the  time  to  the 
contrary  whereof  the  memory  of  man  doth  not 
t'xist,  there  hath  been,  a  certain  ancient  and  laud- 
able custom  among  merchants  and  other  persons 
re>iding  and  exercising  commerce  within  this 
realm  of  England,  used  and  approved,  viz.  &c. 
So  sets  forth  the  custom  of  merchants  concem- 
insf  notes  so  drawn  and  indorsed  ut  trupra,  by 
which  the  first  indorser  is  made  liable  as  well 
as  the  second,  upon  failure  of  the  drawer,  and 
then  sets  forth  the  fact  thus,  viz.,  And  whereas 
also,  a  certain  John  Pullin,  who  had  commerce 
liy  way  of  merchandising,  &c.  on  such  a  day, 
at  London  aforesaid,  to  wit,  in  the  parish  of  St. 
Mary  le  Bow,  in  the  ward  of  Cheap,  according 
to  the  usage  and  custom  of  merchants,  made  a 
certain  bill  or  note  in  writing,  subscribed  with 
his  name  l)earing  date,  &c. ,  and  by  the  said  bill 
or  note  promised  to  pay,  &c  ,  setting  forth  the 
note;    and   further,  that  it  was  indorsed  by 
the    defendant    to  Foe,    and    by   Foe  to  the 
plaintiff,  according  to  the  usage  and  custom  of 
merchants;  and  that  the  drawer  having  notice 
thereof,  refused  to  pay  the  money,  whereby  the 
defendant,  according  to  the  usage  and  custom 
of  merchants,  became  liable  to  the  plaintiff,  and 
in  consideration  thereof  promised  to  pay  it,  &c. 
alleging  that  they  were  all  persons  who  traded 
by  way  of  merchandise,  &c. 
'*'Tothls  the  defendant  pleaded  a  frivolous 
plea,  and  the  plaintiff  demurred ;  and  upon  the 
tirst  opening  of  the  matter  had  judgment  in  B. 
R.     And  now  the  defendant  brought  a  writ  of 
crn>r  in  the  exchequer  chamber,  and  the  only 
error  insisted  on  was,  that  the  plaintiff  had  not 
declared  on  the  custom  of  merchants  in  Lon- 
don, or  any  other  particular  place,  (as  the  usual 
way  Is,)  but  had  declared  on  a  custom  through 
all  England,  and  if  so  it  is  the  common  law, 
and  then  it  ought  not  to  be  set  out  by  way  of 
«-ustom:  and  if  it  is  a  custom,  then  it  ought  to 
lie  laid  in  some  particular  place,  from  whence 
H  ter^ue  mi^ht  arise  to  try  it. 

"  To  which  it  was  answered  that  this  custom 
of  merchants  concerning  bills  of  exchange  in 
part  of  the  common  law,  of  which  the  judges 
will  take  notice  ex  officio  as  it  was  resolved  in 
(-a**  of  CarUr  v.  DmonUh,  and  therefore  it  is 
needless  to  set  forth  the  custom  specially  in  the 
<leclaration,  for  it  is  sufficient  to  say  that  such 
a  person,  according  to  the  asage  and  custom  of 
merchants,  drew  the  bill;  therefore,  all  the 
matter  in  the  declaration  concerning  the  special 
307*]  *custom  was  merely  surplusage,  and  the 
<leclaration  good  without  it. 
**  The  Judgment  was  affirmed. " 
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There  cannot  be  a  stronger  case  than  this. 
On  demurrer  judgment  was  rendered  for  the 
plaintiff  in  the  king's  l)ench,  which  judgment 
was  affirmed  upon  argument,  upon  a  writ  of 
error  in  the  exchetjuer  chamber,  on  the  very  point 
of  the  custom;  so  that  here  was  the  unanimous 
concurrence  of  all  the  judges  of  England.  This 
case,  it  is  believed,  has  never  been  denied  to  be 
law,  either  before  or  since  the  statute  of  Anne. 

A  short  note  of  this  case  is  to  be  found  in  3 
Salk.  V8,  by  the  name  of  WiUiannf  r.  Meld,  in 
these  words,  "  Ruled,  that  where  a  bill  is  drawn 
payable  to  W.  R.  or  order,  and  he  indorses  it 
to  B.  who  indorses  it  to  C.  and  he  indorses  it  to 
D.  the  last  indorsee  may  bring  an  action  against 
any  of  the  indorsers,  because  every  indorsement 
is  a  new  bill,  and  implies  a  warranty  by  the 
indorser  that  the  money  shall  be  paid." 

The  next  case  upon  a  promissory  note  is  that 
of  Bn^mwich  v,  Lai/d,  {IIU.  8  W.  HI.  C.  B. 
anno  1696,)  2  Lut.  158:2,  where  the  pleadings 
are  set  forth  at  full  length,  in  which  the  plaint- 
iff declares,  that  '*  at  London  aforesaid,  viz.,  in 
the  parish,  «&c.  there  is  a  custom  that  if  any 
merchant  or  other  person  residing  and  trading  at 
London,  make  any  note  with  his  proper  hand 
subscribed,  and  thereby  promise  to  pay  to  any 
other  person  dwelling  at  London,  any  sum  in 
such  note  specified,  then  such  person  who  sub- 
scribed such  note,  by  reason  thereof,  and  by  the 
said  custom,  is  liable  to  pay  the  money,  &c. 
That  the  defendant,  8th  June,  1696,  residing 
and  dealing  at  London,  made  a  note,  &c.  and 
thereby  promised  to  pay  to  the  plaintiff  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid 
residing,  26/.  10«.  M.  on  demand,  by  reason 
whereof,  &c. 

"To  this  the  defendant  pleaded  that  at  the 
time  of  making  the  said  note,  he  was  resident 
at  Brentford,  &c.  absque  hoc  that  he  was  resident 
at  London.  To  which  plea  the  plaintiff  demur- 
red, for  that  the  defendant  had  travei-sed  matter 
not  traversable,  and  because  it  tended  to  the 
general  issue,"  &c. 

It  was  urged  for  the  defendant,  that  the  cus- 
tom was  laid  in  St.  Mary  le  Bow,  but  in  fact  is 
extended  to  London,  and  was  therefore  contra- 
dictory. Sed  non  allocatur,  **  for,  per  curium, 
the  parish  is  mentioneti  *but  in  respect  [*308 
of  the  venue,  and  that  it  was  matter  of  necessity 
to  allege  it  so." 

And  It  was  further  said  for  the  defendant,  *  'that 
there  were  three  things  necessary  to  maintain 
the  action,  viz.,  1.  Commorancy;  2.  The  making 
of  the  note;  3.  Commerce  between  the  parties; 
but  there  is  no  place  mentioned  in  the  declara- 
tion where  the  note  was  made;  sed  non  allocatur, 
for  it  shall  be  intended  at  the  parish  of  St.  Mary 
le  Bow;  for  it  is  said,  that  the  defendant  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid, 
residing  and  using  commerce,  made  a  note ;  and 
therefore  the  whole  is  to  be  intended  at  the  same 
place. 

It  was  also  objected  that  the  custom  was  un- 
reasonable, because  it  took  away  the  proof  how 
the  money  became  due ;  but  the  Court  were  of 
opinion  that  the  custom  was  good, notwithstand- 
ing this  objection. 

"  Treby,  Chief  Justice  t  said  in  this  case,  that 
bills  of  exchange  at  first  were  extended  only  to 
merchant  strangers,  trading  with  English  mer- 
chants, and  afterwards  to  inland  bills  between 
merchants  trading  one  with  another  here  in 
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England ;  and  after  that  to  all  traders  and  deal- 
ers, and  of  late  to  all  persons  trading  or  not ;  and 
that  there  was  no  occasion  to  allege  any  custom; 
and  that  was  not  denied  by  any  of  the  other  jus- 
tices. And  the  Chief  Justice  also  said,  that  bills 
of  exchange  were  of  such  general  use  and  benefit, 
that  on  an  indebitatus  assumpsit,  a  bill  of  ex- 
change may  be  given  in  evidence  to  maintain 
the  action;  and  Powell,  Justice,  said,  that  on  a 
general  indebitatus  assumpsit  for  money  received 
to  the  use  of  the  plaintiff,  such  bills  may  be  left 
to  the  jury  to  determine  whether  it  was  for  value 
received,  or  not.  In  Hit.  9  and  10  W.  III.  the 
plaintiff  had  judgment  by  the  opinion  of  the 
whole  court."  This  case  is  in  perfect  conformi- 
ty to  those  of  Hill  and  Lewis,  and  Williams  and 
Williams. 

The  case  of  Pinckney  v.  Hall,  (Hit.  8  and  9  W. 
III.  anno.  1697  B.  R.)  1  Lord  Baumand,  175, 
was  by  the  indorsee  of  a  promissory  note  made 
by  the  defendant  for  himself  ana  partner  as 
joint  merchants,  to  Hut<;hins  or  order,  and  by 
him  indorsed  to  the  plaintiff.  The  declaration 
was  on  the  custom  of  England,  to  which  the 
defendant  demurred. 

1st.  "Because  the  declaration  being /wfr  eon- 
suetudinem  AnglioR,  &c.  was  ill,  for  the  custom 
of  England  is  the  law  af  England,  of  which  the 
judges  ought  to  take  notice  without  ple^din^. 
Sed  non  oMocatur.  For  though  heretofore  this 
has  been  allowed,  yet  of  late  time  it  has  always 
been  overruled,  and  in  an  action  against  a  car- 
rier it  is  always  laid  per  consuetudlnem  Anglia. 
2.  Though  lex  mercfitaria  is  part  of  the  law 
399*]  *of  England,  yet  it  is  but  a  particular 
custom  among  merchants,  and  therefore  it  ouj^ht 
to  be  shown  in  London,  or  some  other  particular 
place.  Sed  non  oMocatur;  for  the  custom  is  not 
restrained  to  any  particular  place."  Two  other 
exceptions  were  taken  which  are  not  material  to 
the  present  (question ;  but  judgment  was  given 
for  the  plaintiff. 

At  the  next  term,  {Easter,  9  W.  III.)  1  Lord 
Raymond,  180,  occurred  the  case  of  Nicholson 
V.  Sedgitick,  reported  also  in  3  Salk.  67,  where 
it  is  stated  to  be  upon  a  bill. 

'  *  The  defendant  Sedgwick,  being  a  goldsmith, 
made  a  note  in  writing,  by  which  he  promised 
to  pay  to  one  Mason,  or  to  the  bearer  thereof, 
100/.  Mason  delivered  the  note  to  the  plaintiff 
for  100/.  in  value  received,"  who  brought  the 
action  as  bearer,  and  declared  upon  the  "  custom 
of  merchants  and  others  trading  within  this 
realm." 

Upon  non  assumpsit  pleaded,  and  verdict  for 
the  plaintiff,  *'  it  was  moved  in  arrest  of  judg- 
ment that  this  action  could  not  he  brought  m 
the  name  of  the  bearer,  but  it  ought  to  be  brought 
in  the  name  of  him  to  whom  it  was  made  paya- 
ble. QiMd  fuit  cfmce^ssum  per  curuim;  for  the 
difference  is,  where  the  note  is  made  payable  to 
the  party  or  bearer,  and  where  it  is  payable  to 
the  party  or  order;  in  the  latter  case  the  indor- 
see has  been  allowed  to  bring  the  action  in  his 
own  name."  The  principal  point  of  this  case, 
viz. ,  that  the  bearer  could  not  maintain  an  action 
in  his  own  name,  was  expre&sly  declared  not 
to  be  law  in  the  case  of  Grrant  v.  Vaughan,  3 
Burr.  1616. 

In  the  same  year  in  the  case  of  B&ulton  v.  Hit- 
lesden,  Cotnb.  450,  it  was  decided  that  a  master 
may  be  boimd  by  a  promissory  note  made  by 
his  "servant. 
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Another  case  in  the  same  year  is  cited  in  / 
Com.  Big.  190,  191,  by  the  name  of  CromweU  r. 
Floyd,  in  C.  B.  which  does  not  seem  to  have 
been  reported,  unless  it  be  the  same  ca^  with 
that  reported  in  2  Lut.  158^  by  the  name  of 
BrmmticJi  v.  Loyd;  which  is  not  impossible. 

In  Mich,  term,  of  the  same  year,  in  the  case 
of  Woolvil  V.  Young  et  al.,  5  Mod.  367,  it  was 
held  that  a  declaration  upon  a  promissory  note, 
founded  on  the  custom  of  England,  was  bad., 
because  it  did  not  allege  that  the  defendants 
were  commercium  habentes;  but  it  seems  to  ad- 
mit that  it  would  have  been  good  if  those  woni^ 
had  been  used. 

In  an  anonymous  ca^  in  chancery,  in  the 
same  year,  reported  by  Ch.  Baron  Comyns,  p. 
43,  it  IS  said  that  the  "indorsee  for  a  valuable 
•consideration  recovered  in  indebitatus  [*4:00 
assumpsit  on  this  bill  of  exchange,  against  the 
drawer.  The  drawer  filed  a  bill  in  chancery  to 
be  relieved  against  this  judgment  at  law.  alleging 
that  he  received  no  value;  and  that  the  indorsee 
mi^ht  resort  to  the  indorser  for  his  original 
claim.  It  was  answered  that  the  drawer  might 
be  relieved  against  the  payee,  or  any  claiming^ 
as  servant  or  factor  of,  or  to  the  use  of  the  payee : 
but  the  Chancellor  held  that  the  indorsee  being 
an  honest  creditor,  and  coming  by  this  bill  fair- 
ly, for  the  satisfaction  of  a  just  debt,  he  would 
not  relieve  against  him,  because  it  would  tend 
to  destroy  trade,  which  is  carried  on  everywhere 
by  bills  of  exchange,  and  he  would  not  lessen 
an  honest  creditor's  security." 

It  may  be  doubted  whether  this  was  reaUy  a 
bill  of  exchange  or  a  promissory  note ;  and  per- 
haps it  is  immaterial  which  it  was,  as  the  law 
had  been  clearly  settled  to  be  the  same  upon 
both.  Yet  if  it  had  been  a  bill  of  exchange,  it 
seems  probable  that  something  would  have  been 
said  of  the  drawee;  by  which  it  should  appear 
that  the  plaintiff  had  a  right  of  action  against  the 
drawer;  such  as  that  the  bill  had  been  presented 
for  acceptance,  and  refused  >  or  that  being  ac- 
cepted by  the  drawee,  he  had  refused  to  pay,  &e. 

The  case  of  The  Bank  of  England  v.  Newman, 
IS  Mod.  S41.  B.  R.  1  Ijord  Ray.  44^,  and 
Comyns'  Rep.  57,  was  upon  a  promissory  note, 
drawn  by  one  Bellamy,  payable  to  Newman  or 
bearer,  who  discounted  it  at  the  bank  without 
indorsing  it.  Uix)n  Bellamy's  failure,  the  bank 
brought  suit  against  Newman.  But  the  Court 
held  him  not  to  be  liable,  '*  for  tlie  law  is,  that 
if  a  bill  or  note  be  payable  to  one  or  bearer,  and 
he  negotiates  the  bill,  and  delivers  it  for  ready 
money  paid  to  him,  without  any  indorsement  oia 
the  bill,  this  is  a  plain  buying  of  the  bill ;  as  of 
tallies,  bank  bills,  <fec.  but  if  it  be  indorsed, 
there  is  a  remedy  against  the  indorser." 

Uawkins  v.  (fardy.  in  the  next  year,  (Mich. 
10  W.  Ill  B.  R.)l  lA/rd  Raym.  300.  1  Saik. 
65  Carth.  466,  was  also  upon  a  promissory  note. 

' '  The  plaintiff  brought  an  action  on  the  case 
upon  a  bill  of  exchange,"  (savs  the  reporter,) 
"  against  the  defendant,  and  (feclared  upon  the 
custom  of  merchants,  which  he  showed  to  be 
thus :  that  if  any  merchant  subscribes  a  bill,  by 
which  he  promLses  to  pay  a  sum  of  money  to 
another  man  or  his  order,  and  aftenvards,  the 
person  to  whom  the  bill  was  made  parable  in- 
dorses the  said  bill  for  the  payment  of  the  whole 
sum  therein  contained,  or  any  part  thereof,  to 
another  man,  the  first  drawer  is  obliged  to  pay 
the  sum  so  indorsed  to  the  person  to  whom  it  is 
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indorsed  payable;  and  then  the  plaintiff  shows 
that  the  defendant,  being  a  merchant,  subscrib- 
401«]  ed  a  bill  of  ♦46/.  19«.  payable  to  Black- 
man  or  order;  that  Blackman  indorsed  43/.  48. 
of  it.  payable  to  the  plaintiff,"  &c. 

On  demurrer,  the  declaration  was  adjudged 
ill :  ''  for  a  man  cannot,  apportion  such  personal 
contract ;  for  he  cannot  niake  a  man  liable  to 
two  actions,  where  by  the  contract  he  is  liable 
but  to  one."  *'  But  if  the  plaintiff  had  acknow^l- 
ed£^  the  receipt  of  the  8«.  15s.  the  declaration 
hsudi  been  good." 

And  Holt,  Chief  JuMiee,  said  **  that  this  is 
not  a  particular  local  custom,  but  the  common 
custom  of  merchants,  of  wMch  the  law  takes 
notice."  • 

Salkeld,  in  reporting  this  case,  begins  thus: 
"  A.  having  a  bill  of  exchange  upon  B.  indorses 
part  of  it  to  I.  S.  who  brings  an  action  for  his 
part,"  &c.  This,  compared  with  Lord  Ray- 
mond's report  of  the  case,  shows  what  has  been 
already  so  often  mentioned,  that  no  difference 
had  yet  been  discovered  between  the  law  re- 
specting promissory  notes,  and  that  concerning 
inland  bills  of  exchange.  Even  Lord  Raymond 
states  it  first  to  be  a  bill  of  exchange,  and  immedi- 
ately shows  it  to  have  been  a  promissory  note. 
So  glaring  a  contradiction  could  not  have  been 
passed  uncorrected,  if  a  promissory  note  and  an 
inland  bill  of  exchange  had  not  been  considered 
as  the  same  thin^. 

In  this  case  it  will  be  remarked,  that  upon 
demurrer,  the  Court  said  that  this  declaration, 
upon  the  custom  of  merchants,  on  a  promissory 
note,  by  the  indorsee  against  the  maker,,  would 
have  been  good,  if  the  receipt  of  the  8/.  1&. 
had  been  acknowledged. 

The  next  year  produced  the  case  of  Lambert 
r.  Oakes,  {Paitch.  11  W.  III.  B.  R.)  reported  in 
1  Lord  Ray.  443.  1  Salk.  127,  by  the  name  of 
Tjtiffibert  t.  Pack.  1  Salk.  126,  case  6,  Anxtny- 
Nious.  IS  Mod.  244,  and  HoU,  118.  This  case 
was  clearly  upon  a  promissory  note,  although 
four  out  of  the  five  reports  of  the  case  call  it  a 
bill  of  exchange.  This  circumstance  shows 
that  no  difference  was  understood  to  exist  at 
that  time  between  a  promissory  note  and  an  in- 
land bill  of  exchange;  for  upon  this  supposition 
only  can  we  account  for  the  extreme  inaccuracy 
of  80  many  reporters  upon  that  point.  The 
fact  of  its  being  called  a  bill  of  exchange  in- 
duces also  a  strong  presumption  of  another  fact 
which  does  not  expressly  appear  in  Lord  Ray- 
mond's report  of  the  case,  and  that  is,  that  the 
plaintiff  groimded  his  action  on  the  custom  of 
merchants;  which  was  at  that  time  the  only 
known  and  established  form  of  declaring  upon 
H  promiHsory  note.  TMs  was,  then,  an  action 
by  the  Indorsee  against  the  indorser  of  a  prom- 
4 02*]  issorv  note,  payable  ♦to  defendant  or 
order,  grounded  on  the  custom  of  merchants,  in 
which  in  was  decided  that  the  plaintiff  must 
demand  the  money  of  the  drawer  of  the  note 
U-fore  he  could  resort  to  the  indorser;  and  is 
aiother  strong  case  to  show  that  promissory 
notes  and  inland  bills  of  exchange,  before  the 
statute  of  Anne,  were  precisely  on  the  same 
f<X)ting. 

The  case  of  Starke  v.  Gheeseman,  in  the  same 
year,  Carth.  509,  was  upon  a  bill  of  exchange 
drawn  bv  the  defendant  in  Virginia  upon  him- 
self in  London,  which,  as  has  been  before  ob- 
served, is  in  effect  a  promissory  note.    The 
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plaintiff  had  judgment,  although  he  had  not 
alleged  in  the  declaration  that  the  defendant 
promised  to  pay  the  money  after  protest,  or  even 
that  he  had  notice  of  the  protest,  for  **  the  law 
did  raise  the  promise  upon  the  custom  of  mer- 
chants, and,  therefore,  it  was  not  necessary  to 
lay  an  actual  promise." 

In  the  next  year,  {Pasch.  12  W.  III.  anru> 
1700,  B.  R.)  we  find  the  case  of  Carter  v.  Pal- 
mer, reported  in  12  Mod.  380. 

"  Palmer  had  given  a  note  under  his  hand  in 
this  form:  "I  promise  to  pay  the  btarer  so 
much  money  on  demand." 

**  Plaintiff  brings  his  action  grounding  it 
upon  the  custom  of  merchants,  as  if  it  were  a 
bill  of  exchange;  and  avers  no  consideration. 
After  verdict,  upon  motion  in  arrest  of  judg- 
ment, Holt,  Chief  Justice,  "  We  will  take  sucli 
a  note  prima  facie  for  evidence  of  money  lent ; 
and  though  they  have  declared  on  the  custom, 
vet  we  must  take  care  that  by  such  a  drift,  the 
law  of  England  be  not  changed,  by  making  all 
notes  bills  of  exchange."  "But  all  seemed  to 
agree  if  it  were  made  payable  to  him  or  order, 
the  defendant  by  that  form  had  made  it  negotia- 
ble, and  by  consequence  he  would  be  liable  to 
•  the  action  of  assignee  in  his  own  name ;  for  if  a 
I  man  who  is  no  merchant  will  draw  a  bill  of  ex- 
'  change,  he  is  suable  upon  it  according  to  the 
custom  of  merchants,  for  he  makes  himself  a 
merchant  pro  tarUo.  And  inland  bills  were  not 
known  till  trade  grew  to  a  great  height;  and 
when  they  obtained,  they  received  the  same 
law  with  outlandish  bills;  and  he  sajd  he  re- 
membered that  at  a  trial  upon  an  inland  bill  be- 
fore Hale,  the  defendant's  counsel  would  put 
the  plaintiff  to  prove  the  custom ;  but  Hale  said 
they  had  a  hopeful  point  of  it.     Et  adjorn." 

It  does  not  appear  that  this  case  was  finally 
decided,  but  the  principal  point,  viz. ,  that  a  bill 
or  note  payable  to  bearer  was  not  a  bill  of  ex- 
change, had  been  before  decided  in  the  cases  of 
Horton  and  Coggs,  Hodges  and  Steward,  and 
Nicholson  v.  Sedgwick,  (before  cited.)  But 
♦these  cases,  as  before  observed,  were  [♦4:03 
expressly  denied  to  have  been  law^,  by  Lord 
Mansfield  and  the  other  judges  in  the  Vase  of 
Grant  v.    Vaughan,  3  Burr.  1516. 

The  other  point  of  the  case,  viz.,  that  if  the 
note  had  been  made  payable  to  him  or  order, 
the  defendant,  by  that  form,  had  made  it  nego- 
tiable, and  the  assignee  might  have  sued  in  his 
own  name,  is  in  strict  analogy  w^ilh  the  whole 
current  of  authorities  from  the  time  of  the  first 
introduction  of  promissory  notes:  and  the 
reason  given  is  the  same  with  that  used  in 
the  case  of  Grant  and  Vaughan,  viz.,  that  the 
defendant  by  the  original  contract  had  made  it 
negotiable,  and  had  made  himself  expressly  lia- 
ble to  the  action  of  the  assignee.  The  further 
reason  given  by  the  Court  shows  most  clearly 
that  a  promissory  note  payable  to  order  was  an 
inland  bill  of  exchange;  "  for,  say  the  Court,  if 
a  man  who  is  no  merchant  will  draw  a  bill  of 
exchange,  he  is  suable  upon  it  according  to  the 
custom  of  merchants,  for  he  makes  himself  a 
merchant  pro  tanto. " 

There  was  another  similar  case  at  the  same 
term,  between  Jordan  and  Barloe.  3  Salk.  07, 
where  it  is  said  to  be  "  ruled  that  where  a  bill 
is  drawn  payable  to  W.  R.  or  order,  tis  within 
the  custom  of  merchants;  and  such  a  bill  imiy 
be  negotiated  and  assigned  by  cmtom,  and  the 
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contract  of  the  parties:  and  an  action  may  be 
grounded  on  it,  though  'tis  no  specialty ;  but  if 
^is  made  payable  to  W.  R.  or  bearer,  'tis  not 
within  the  custom  of  merchants:  and,  therefore, 
when  upon  such  a  bill,  the  plaintiff  declared, 
that  the  defendant  being  a  merchant,  had  drawn 
a  bill  according  to  the  custom  of  merchants, 
but  had  not  paid  the  money,  this  declaration 
was  held  ill." 

Although  the  instriunent  in  this  case  is  not 
expressly  stated  to  l)e  a  promissory  note,  yet  it 
seems  strongly  implied  from  the  expressions 
used.  For  it  may  be  remarked,  Ist.  That  it 
appears  by  all  the  reports  of  the  time  that  the 
w^ords  bill  and  note  were  synonymous ;  that  the 
term  promissory  note  was  not  in  use,  and  that 
generally  whenever  the  term  bill  is  used  alone. 
It  meant  a  promissory  note. 

2d.  It  is  said  that  *'a  bill  payable  to  W.  R. 
or  order,  was  within  the  custom  of  merchants." 
It  was  surely  not  necessary  at  that  time  to  have 
decided  solemnly  that  a  bill  of  exchange  was 
within  the  custom  of  merchants. 

3d.  It  is  said  that  "  such  a  bill  may  be  nego- 
tiated and  assign^  by  custom  and  the  contract 
of  the  parties,  and  an  action  may  be  grounded 
404*]  *on  it,  though  'tis  no  specialty;"  which 
last  expression  seems  more  applicable  to  a  prom- 
issory note  than  to  a  regular  bill  of  exchange. 

4th.  It  is  said  that '  *  the  defendant  drewli  bill 
but  had  not  paid  the  money ;"  without  naming 
any  drawee,  or  a  non  acceptance  or  non-pay- 
ment by  the  drawee,  or  any  other  circumstance 
to  show  that  the  drawer  was  liable  to  pay  the 
money. 

5th.  The  points  decided  are  precisely  those 
mentioned  m  the  preceding  case  of  Carter  v. 
Palmer. 

In  the  case  of  Crawley  v.  CratDther,  2  Fh'eem, 
257,  {Trin.  1702,)  in  chancery,  it  was  said,  that 
"  it  is  now  hkewise  held,  and  the  practice  is  so, 
that  if  a  man  gives  a  note  for  money,  payable  on 
demand,  he  need  not  prove  any  consideration." 

Laicsori  v.  Lamb,  {Ilil.  12  W.  HI.  C.  B. 
anno  1700,)  1  Lut.  274,  was  another  case  upon 
a  promissory  note  by  assignee  of  payee,  a  bank- 
rupt, against  the  maker  of  the  note.  The 
pleadings  are  set  forth  at  large,  and  it  appears 
that  the  plaintiff  declared  upon  the  custom  of 
merchants  within  the  realm  of  England,  upon  a 
note  payable  to  the  bankrupt  or  order. 

"  The  objection  to  the  declaration  was,  that 
all  the  proceedings  of  the  commissioners  of 
bankrupt  ought  to  be  alleged  at  lar^;  but  by 
reason  of  divers  precedents,  according  to  the 
declaration  here,  judgment  per  tot.  <mr.  was 
given  for  the  plaintiff.  ' 

In  Trin.  term  of  the  same  year,  it  is  said  by 
Comyns,  in  his  Digest,  p.  191,  oftol.  i,  that  in 
the  case  of  Butcher  v.  Swift,  in  B.  R.  it  was 
doubted  whether  a  promissory  note  to  A.  or 
order  was  within  the  custom  of  merchants,  and 
whether  the  assignee  could  bring  an  action  upon 
it  in  his  own  name.  This  case,  it  is  believed, 
has  not  been  reported. 

In  1  Salk.  183,  Ford  v.  Hopkins,  {Ilil.  12  W. 
III.)  Lord  Holt  18  reported  to  have  said  at  7U»i 
prius,  ' '  that  goldsmiths'  notes  to  pay  money  or 
tickets,  are  evidence  of  the  receipt  of  money." 
As  he  had  before  said  that  every  indorsement 
makes  a  new  bill,  it  seems  to  follow  that  an  in- 
dorsement is  also  evidence  of  the  receipt  of 
money. 
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We  have  now  examined  all  the  reported  cases 
upon  promissory  notes,  from  the  time  of  the 
first  introduction  of  inland  bills,  to  the  time  of 
Lord  Holt's  decision  in  the  case  of  Gierke  v. 
Martin.  At  least,  if  any  *other8  are  to  [*405 
be  found,  they  have  escaped  a  diligent  search. 
They  form  a  series  of  decisions  for  a  period  of 
more  than  30  years,  in  which  we  discover  an 
uncommon  degree  of  imanimity  as  well  as  of 
uniformity.  We  find  the  law  clearly  established 
to  be  the  same  upon  promissory  notes  as  upon 
inland  bills ;  and  we  find  no  evidence  that  the 
latter  were  in  use  before  the  former. 

There  is  not  a  contradictory  case,  or  even  die- 
tum,  unless  we  consider  as  such  the  doubt  ex- 
pressed in  the  case  of  Butcher  t.  Swift,  cxitA  by 
Comyns;  but  that  case  is  not  reported,  an3 
therefore  it  is  impossible  to  say  upon  what 
ground  the  doubt  was  suggested.  The  cases 
upon  promissory  notes  ana  inland  bills,  go  to 
establish  not  only  their  likeness  in  every  re- 
spect, but  even  their  identity;  for  the  former 
arc  almost  uniformly  called  inland  bills. 

V.  Upon  examining  the  printed  books  of 
precedents  during  the  above  period,  we  shaU 
find  that  the  common  usage  was  to  declare 
upon  a  promissory  note  as  upon  an  inland  bill 
of  exchange. 

The  first  precedent  of  a  declaration  upon  a 
promissory  note  is  that  in  Brownlow  Latin/i 
Eedimcum,  p.  74,  which  is  prior  to  any  of  the 
declarations  upon  inland  bills  of  exchange.  It 
is  in  substance  as  follows,  that  there  is,  and  w^as 
from  time  immemorial,  a  custom  among  mer- 
chants at  the  city  of  £xeter,  and  merchants  at 
Crozict,  that  if  any  merchant  at  Crozict  should 
make  any  bill  of  exchange,  and*  by  the  said  bill 
should  acknowledge  himself  to  be  indebted  to 
another  merchant  in  any  sum  of  money  to  be 
paid  to  such  other  merchant  or  his  orcler,  and 
such  merchant  to  whom  the  same  should  be 
payable,  should  order  such  sum  to  be  paid  to 
anoUier  merchant,  and  such  merchant  to  whom 
the  same  was  payable  should  request  the  mer- 
chant who  acknowledged  himself  so  as  afore- 
said to  be  indebted,  to  pay  such  sum  to  such 
other  merchant  to  whom  he  had  ordered  the 
money  to  be  paid;  and  if  upon  such  request  the 
merchant  who  acknowledged  himself  to  be  in- 
debted in  the  sum  in  such  bill  and  indorsement 
mentioned,  should  accept  thereof,  then  he  would 
become  chargeable  to  pay  the  said  sum  to  tLe 
person  to  whom  it  was  by  the  said  bill  and  in- 
dorsement directed  to  oe  paid  at  the  time  in 
the  said  bill  meation^,  according  to  the  tenor 
thereof.  It  then  avers  that  on  the  8th  of  May, 
1678,  the  defendant,  according  to  the  custom 
aforesaid,  acknowledged  himself  to  be  indebted 
to  one  M.  M.  in  52«.  which  he  obliged  himself  and 
his  assigns  (this  is  probably  misprinted)  to  pay 
to  the  said  M.  M.  who,  by  indorsement  on  the 
same  bill  of  exchange  on  ,at        ,  ordered 

the  money  to  be  paid  to  the  plaintiff,  which  bill 
of  exchange  afterwards,  to  wit,  on  ,at 

.,the  defendant  saw  and  accepted,  by 
which  acceptance,  and  by  the  usage  aforesaid, 
the  ^defendant  became  hable,  &c.  and  [*400 
in  consideration  thereof  promised  to  pay,  &c. 

There  is  in  the  same  book,  p.  77,  a  declara- 
tion upon  a  bill  of  exchange  at  double  usance, 
which  is  probably  upon  an  inland  biU,  as  the 
custom  is  allegecf  generally  among  merchants, 
but  does  not  say  at  what  place. 
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The  next  declaration  on  a  promissory  note  is 
in  rhe  case  of  Ilorton  v,  Goggs,  3  Levim,  296. 
The  note  is  <lated  Ist  October,  4  Jac.  II.  The 
cu-stom  is  alleged  to  be  in  London,  that  if  any 
merchant  or  goldsmith  in  London  should  make 
a  bill  or  note  m  writing,  with  his  name  sub- 
scribed, and  thereby  promise  to  pay  to  any 
jM?r«on  or  bearer,  &c. 

In  CUftf  Entries,  918,  is  a  declaration  upon 
an  inland  bill  of  exchange, calling  it  a  note,  and 
the  word  bill  is  not  mentioned  in  the  whole 
count.  This  shows  that  the  word  bill  and  note 
were  considered  as  synonjrmous. 

In  the  same  book,  p.  899,  Turner  v.  Toft,  is 
a  declaration  by  the  indorsee  v.  the  maker  of  a 
proaiisK>ry  note  dated  6th  November,  1684.  It 
states  that  Within  this  realm  of  England,  viz.  ,at  the 
city  of  Bristol,  there  is,  and  from  time  immemo- 
rial ha.s  been,  a  custom  amon^  merchants,  &c. 
used  and  approved,  viz.,  that  if  any  merchant 
or  other  person  using  commerce,  &c.  make  any 
note  under  his  proper  liand,  and  thereby  promise 
to  pay  to  any  other  merchant,  &c.  in  the  same 
note  mentioned,  or  to  his  order,  any  sum  of 
money  at  any  time  in  such  note  specified ;  and 
such  merchant,  &c.  to  whom  or  to  whose  order 
the  same  is  payabf^,  &c.  by  indorsement  of  the 
said  note,  appoint  such  sum  of  money  in  the 
note  mentioned  to  be  paid  to  any  other  mer- 
chant, &c.  in  the  said  indorsement  mentioned, 
or  to  his  order,  then  such  person  who  sub- 
scribed such  note,  having  notice  of  such  in- 
dorsement, is  chargeable,  and  for  the  whole 
time  aforesaid  hath  been  accustomed  to  be 
chiugeable,  to  pay  the  sum  of  money  in  such 
note  mentioned,  to  the  person  in  such  indorse- 
ment mentioned,  at  the  time  in  such  note  limited 
for  the  payment  thereof,  according  to  the  tenor 
of  such  note.  It  then  sets  forth  the  facts  to 
bring  the  case  within  the  custom,  by  reason  of 
which,  and  of  the  custom  aforesaid,  the  defend- 
ant became  liable,  &c.  and  so  being  liable,  in 
consideration  thereof  promise  to  pay,  &c. 

The  next  precedent  is  in  the  case  of  Sheppard 
and  Bragg  v.  Flemyng,  (Mich.  5  W.  and  M.) 
Clift,  Eiit.  939,  Indorsees  v.  Maker.  "  Wliere- 
as  the  said  Flemyng,  on  the  28th  of  October, 
1692,  at,  &c.  according  to  the  custom  of  mer- 
chants in  that  case  used  and  approved,  made  his 
certain  bill  in  writing,  and  the  same  bill  with 
his  proper  hand  sub^ribed,  and  by  the  said  bill 
promised  to  pay  to  one  Ckorge  Mason  or  order, 
4r07*]  the  *sum  of  40/.  upon  the  28th  day  of 
November  then  next  following,  for  value  re- 
ceived, and  whereas  the  said  Gkorge  Mason, 
afterwards,  viz.,  on  ,  at         .  by  indorse- 

ment with  his  proper  hand  subscribed  upon  the 
said  bill,  according  to  the  usage  and  custom  of 
merchants  aforesaid  in  that  case  used  and 
approved,  appointed  the  contents  of  the  said 
bill  to  be  paid  to  the  said  William  Sheppard  and 
Joseph  Bragg,  by  the  name  of  William  Shep- 
pard and  Company,in  the  said  indorsement  nam- 
ed, whereof  the  said  Fleming  then  and  there  had 
notice,  by  reason  of  which  premises,  and  by 
the  custom  of  merchants  in  that  behalf  used  and 
approved,  he  was  liable,  &c.  and  being  so 
liable,  in  consideration  of  the  premises,  prom- 
ned  to  pay,"  &c. 

In  CUft.  Ent.  916,  in  the  case  of  Qibbg^s  Adm'x 
T.  Pinde  and  Woaton,  is  a  declaration  upon  the 
custom  of  merchants,  by  administratrix  of  the 
payee  against  the  master,  upon  a  promissory 
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note  made  by  his  servant,  dated  29th  May, 
1693.  See  also  7  Wentioortfi's  System  of  Plead- 
ing, 346. 

In  p.  914,  in  the  case  of  Dyine$  p.  Smith 
{Mich.  8  W.  III.)  is  a  declaration  on  the  cus- 
tom, by  the  payee  against  the  master  upon  a 
like  note  made  by  the  servant,  7th  May,  1696. 
And  in  p.  913,  in  the  case  of  Wiseinanv.  Con- 
yers,  is  another,  upon  the  custom,  by  the  in- 
dorsee against  the  maker  of  a  promissory  note, 
dated  4th  May,  1686. 

In  2  Mod.  Tntr.  126,  is  another  declaration 
upon  the  custom  by  the  indorsee  against  the 
maker  of  three  promissory  notes,  datSi  in  1697. 
This  declaration  is  precisely  like  a  modem  dec- 
laration upon  a  promissory  note,  excepting  that 
the  note  is  called  a  bill,  and  is  said  to  be  made 
and  indorsed  "according  to  the  custom  of  mer- 
chants," "whereby,  according  to  the  custom  of 
merchants,"  the  defendant  became  liable,  and 
so  being  liable,  &c. 

In  p.  122,  is  another  by  payee  v.  the  maker 
of  a  promissory  note,  calling  it  a  "bill  or  note," 
and  setting  forth  the  custom  specially. 

In  every  case  upon  a  promissory  note  the 
declaration  is  grounded  on  the  custom  of  mer- 
chants. 

Upon  a  review  of  this  list  of  authorities  and 
precedents  we  are  at  a  loss  to  imagine  from 
what  motive,  and  upon  what  grounds,  Lord 
Holt  could  at  once  imdertake  to  overrule  all 
these  cases,  and  totally  change  the  law  as  to 
promissory  notes:  and  why  he  should  admit 
inland  bills  of  exchan^  to  be  within  the  cus- 
tom of  merchants,  and  deny  that  privilege  to 
promissory  notes;  when  the  same  evidence 
•which  proved  the  former  to  be  within  [*408 
the  custom  equally  proved  that  it  extended  to  the 
latter.  By  examining  the  books  it  will  be  found 
that  most  of  the  points  which  have  been  decided 
respecting  inland  bills  of  exchange,  have  been 
decided  upon  cases  on  promissory  notes.  If  he 
considered  promissory  notes  as  a  new  invention, 
when  compared  with  inland  bills  of  exchange,he 
seems  to  have  mistaken  the  fact;  for  the  prob- 
ability is,  that  the  former  are  the  most  ancient, 
or,  to  say  the  least,  are  of  equal  antiquity. 

VI.  But  let  us  proceed  to  examine  the  case 
of  Clerke  v.  Martin,  Patich.  1  Anne,  B.  li. 
2  Lord  Bay.  757.  1  Saik.  129,  upon  which  alone 
is  founded  the  assertion  in  modem  books  ' '  that 
before  the  staute  of  Anne  promissory  notes  were 
not  assignable  or  indorsable  over  within  the 
custom  of  merchants,  so  as  to  enable  the  in- 
dorsee to  bring  an  action  in  his  own  name 
against  the  maker. "  The  case  is  thus  reported 
by  Lord  Raymond : 

"The  plaintiff  brought  an  action  upon  his 
case  against  the  defendant  upon  several  prom- 
ises; one  count  was  upon  a  general  indebiUitvs 
as»ump9U  for  money  lent  to  the  defendant;  an- 
other was  upon  the  custom  of  merchants  a^ 
upon  a  bill  of  exchange;  and  showed  that  the 
defendant  gave  a  note  subscribed  by  himself, 
by  which  he  promised  to  pay  *       to  the 

plaintiff  or  his  order,  &c.  Upon  non  assumpmf 
a  verdict  was  given  for  the  plaintiff,  and  entire 
damages.  And  it  was  moved  in  arrest  of  judg- 
ment, that  this  note  was  not  a  bill  of  exchange 
within  the  custom  of  merchants,  and,  therefore, 
the  plaintiff,  having  declared  upon  it  as  such, 
was  wrong ;  but  that  the  proper  way  in  such  cases 
is  to  declare  upon  a  general  indebitatus  assumptfii 

155 


408 


Appendix. 


for  money  lent,  and  the  note  would  be  good 
evidence  of  it. 

"But  it  was  ar^ed  bv  Sir  Bartholomew 
Shower,  the  last  Michaelmas  term,  for  the 
plaintiff,  that  this  note  being  payable  to  the 
plaintiff  or  his  order,  was  a  bill  of  exchange, 
masmuch  as  by  its  nature  it  was  negotiable; 
and  that  distinguishes  it  from  a  note  payable  to 
I.  S.  or  bearer,  which  he  admitted  was  not  a 
bill  of  exchange  because  it  is  not  assignable  nor 
indorsable  by  the  intent  of  the  subscriber,  and, 
consequently,  not  negotiable,  and,  therefore,  it 
cannot  be  a  bill  of  exchange,  because  it  is  in- 
cident to  the  nature  of  a  bill  of  exchange  to  be 
negotiable;  but  here  this  bill  is  negotiable,  for 
if  it  had  been  indorsed  payable  to  I.  N. ,  I.  N. 
mi^ht  have  brought  his  action  upon  it  as  upon 
a  bill  of  excliange,  and  might  have  declared 
upon  the  custom  of  merchants.  Why,  then, 
should  it  not  be,  before  such  indorsement,  a  bill 
of  exchange  to  the  plaintiff  himself,  since  the 
defendant  by  his  subscription  has  shown  his 
intent  to  be  liable  to  the  payment  of  this 
4:09*]  *money  to  the  plaintiff  or  his  order;  and 
since  he  hath  thereby  agreed  that  it  shall  be  as- 
signable over,  which  is  by  consequence  that  it 
shall  be  a  bill  of  exchange.  That  there  is  no 
difference  in  reason  between  a  note  which  saith, 
"  I  promise  to  pay  to  I.  S.  or  order,"  &c.  and  a 
note  which  saith,  *'  I  pray  you  to  pay  to  I.  S. 
or  order,"  «&c.  they  are  both  equally  negotiable, 
and  to  make  such  a  note  a  bill  of  exchange  can 
l>e  no  wrong  to  the  defendant,  because  he,  by 
the  signing  of  the  note,  has  made  himself  to 
that  purpose  a  merchant,  (;?  Vent.  £93.  Sar8- 
fidd  V.  WiOierly,)  and  has  given  his  consent  that 
his  note  shall  be  negotiate,  and  thereby  has 
subjected  himself  to  the  law  of  merchants." 

"But  Holt,  dhief  Justice,  was  totis  virBms 
against  the  action ;  and  said  that  this  could  not 
be  a  bill  of  exchange.  That  the  maintaining 
of  these  ai^ions  upon  such  notes,  were  innova- 
tions upon  the  rules  of  the  common  law ;  and 
that  it  amounted  to  a  new  sort  of  specialty  un- 
known to  the  common  law,  and  invented  in 
Lombard  street,  which  attempted,  in  these 
matters  of  bills  of  exchange,  to  give  laws  to 
Westminster  Hall.  That  the  continuing  to 
declare  upon  these  notes  upon  the  custom  of 
merchants  proceeded  upon  obstinacy  and  opin- 
ionativeness,  since  he  had  always  expressed  his 
opinion  against  them,  and  since  there  was  so 
easy  a  method  as  to  declare  upon  a  general  indeb- 
Uatus  ctasumpdt  for  monev  lent,  iscc.  As  to 
the  case  of  Sarsfield  v.  Hf'ith^rly,  he  said,  he 
was  not  satisfied  with  the  judgment  of  the 
king's  bench,  and  that  he  advised  the  bringing 
a  writ  of  error. 

"  Gould,  Justice,  said,  that  he  did  not  remem- 
ber it  had  ever  been  adjudged  that  a  note  in 
which  the  subscriber  promised  to  pay,  &c.  to 
I.  S.  or  bearer,  was  not  a  bill  of  exchange. 
That  the  bearer  could  not  sue  an  action  upon 
such  a  note  in  his  own  name,  is  without  doubt ; 
and  so  it  was  resolved  between  ILrrton  and 
Coggti,  now  printed  in  3  Tjev.  209,  but  that  it 
was  never  resolved  that  the  party  himself  (to 
whom  such  note  was  payable)  could  not  have 
an  action  upon  the  custom  of  merchants  upon 
such  a  bill.  But  Holt,  Chief  Justice,  answered, 
that  it  was  held  in  the  said  case  of  Horton  v.  Gogg», 
that  such  a  note  was  not  a  bill  of  exchange 
within  the  custom  of  merchants.     And  after- 

156 


wards,  in  this  Easter  term,  it  was  moved  again  ^ 
and  the  court  continued  to  be  of  opinion  against 
the  action.  And  then  Mr.  Branthwaite,  for  the 
plaintiff,  urged,  that  if  this  note  was  not  a  bill 
of  exchange  within  the  custom  of  merchants, 
then  the  promise  founded  upon  it  was  void ; 
and  then  it  could  not  be  intended  that  any  dam- 
age was  given  by  the  jury  for  the  breach  of  it, 
but  all  the  damages  must  be  intended  to  have 
been  fpven  upon  the  general  indebitatus  an- 
9umjmt.  Holt,  Chief  Justice,  said  that  would 
be  true,  if  it  had  been  void  by  reason  of  its 
being  insensible;  but  this  matter  is  sensible 
enough,  though  not  sufficient  in  law  to  raise  a 
promise;  *and,  therefore,  one  cannot  [^*4:10' 
intend  but  that  damages  were  given  for  it;  and, 
consequently,  that  judgment  must  be  arrested. 
And  judgment  was  given  quod  querens  nii  capiat 
per  billatn,  de.  by  the  opinion  of  the  whole 
court." 

As  four  other  cases  are  reported  upon  this 
subject  prior  to  the  statute  of  Anne,  all  of  which 
were  dependent  upon  this  of  Gierke  and  Martin, 
it  may  be  proper  to  notice  what  fell  from  the 
Court  in  each,  before  any  comments  are  made 
on  that  case. 

At  the  same  term,  the  case  q^  Potter  v.  Peararm 
{1  Lord  Hay.  759,)  was  upon  a  writ  of  error 
from  C.  B.  in  which  the  Court  said.  "It  Is  a 
void  custom,  since  it  binds  a  man  to  pav  money 
without  any  consideration;  for  the  rule  is,  fx 
nudo  pacta  non  oritur  actio.  And,  therefore,  the 
judgment  was  reversed." 

In  the  case  of  Barton  t.  Souter,  at  the  next 
term  (^  Lord  Ray.  774,)  it  was  moved  in  arrest 
of  judgment,  "that  such  a  note  is  not  within 
the  custom  of  merchants,  but  they  ought  to  de- 
clare upon  a  mutuatue,  and  give  the  note  in 
evidence,  as  it  was  settled  last  term  between 
Clerke  and  Martin.  And  of  that  opinion  w:is 
the  whole  Court." 

The  case  of  WilUatni  v.  Cutting,  at  the  next 
term,  (^  Lf*rd  Ray.  825.  Farr,  154,)  was  an- 
other writ  of  error  from  the  C.  B.  There  were 
two  counts:  1.  On  the  custom  of  merchants, 
declaring  upon  a  note  given  by  the  defendant 
to  the  plaintiff  promising  to  pay  him  so  much 
money ;  2.  Upon  an  indMUitue  assumptrit. 
There  were  several  damages,  but  only  one  judg- 
ment; and  it  was  assigned  for  error  that  the 
count  upon  the  custom  of  merchants  was  void ; 
and,  therefore,  there  being  one  entire  judgment, 
all  was  void,  and  judgment  ought  to  be  reversed 
in  toto.  And  the  case  of  Clerke  o.  Martin  wan 
quoted  as  an  authority  in  point. 

The  Court  were  all  of  opinion  that,  "  if  one 
of  the  declarations  was  such  on  which  no  dam- 
ages ought  to  be  recovered,  it  would  be  bad. " 
And,  per  Holt,  as  to  that  point  he  had  "  propos- 
ed it  to  all  the  judges,  and  that  they  were  all  of 
opinion  that  a  declaration  upon  the  custom  of 
merchants  upon  a  note  subscribed  by  the  defend- 
ant to  the  plaintiff  for  so  much  money,  or  pn>iu- 
ising  so  much  money,  was  void;  for  ittendt^d 
to  make  a  note  amount  to  a  specialty.  And 
judgment  thereupon  was  reversed  in  toto." 

Lord  Raymond  does  not  mention  this  las^  ob- 
servation of  Lord  Holt,  but  says,  "Note;  all 
the  judges  held  clearly  that  the  first  coimt  was 
ill,  *(according  to  the  case  of  Clerke  t.  [*4:1 1 
Martin,)  except  Powell.  Justice,  who  doubtetl." 

The  next  and  last  case  in  the  books  before  the 
statute  of  Anne,  is  that  of  Bailer  r.  Crips.  {MieJt. 
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:  Attune,  anno  170S,)  6  Mod.  29. 

L^l  to  pay  to  I.  S.  or  or- 


"  A  note  was 
in  this  form;  *'  I  promi 

dfT,  the  sum  of  100/.  on  account  of  wine  had 
of  him."  "I.  S.  indorses  this  note  to  another; 
the  indorsee  brings  the  action  against  him  that 
drew  the  note,  and  declares  upon  the  custom  of 
merchants,  as  upon  a  bill  of  exchange;  and  a 
motion  was  in  arrest  of  judgment,  upon  the 
authority  of  Gierke  and  Martin's  case. 

'  *  But  Brotherick  would  distinguish  this  c&se 
from  that;  for  there  the  party  to  whom  the  note 
was  on^naliy  made  brought  the  action,  but 
here  it  is  by' indorsee;  and  he  that  ^ve  this 
note,  did,  by  the  tenor  thereof,  make  it  assign- 
able or  negotiable  by  the  words  'or  order, '  which 
amounts  to  a  promise,  or  undertaking,  to  pay 
to  any  whom  he  should  appoint,  ana  the  in- 
liorsement  is  an  appointment  to  the  plaintiff." 
•  *  Chief  Justice  Holt.  I  remember  when 
actions  upon  inland  bills  of  exchange  did  tirst 
liegin ;  and  there  they  laid  a  particular  custom 
between  London  and  Bristol,  and  it  was  an  ac- 
tion a^nst  the  acceptor.  The  defendant's 
counsel  would  have  put  them  to  prove  the  cus- 
tom ;  at  which  Hale,  who  tried  it,  laughed,  and 
!»aid,  '  They  had  a  hopeful  case  on't.'  And  in 
my  Lord  North's  time  it  was  said  that  the  cus- 
tom in  that  case  was  part  of  the  common  law 
of  England,  and  the  actions  since  became  fre- 
quent as  the  trade  of  the  nation  did  increase; 
and  all  the  difference  between  foreign  and  in- 
land bills  is,  that  foreign  bills  must  l^  protested 
before  a  public  notary,  before  the  drawer  may 
he  charged;  but  inland  bills  need  no  protest. 
And  the  notes  in  question  are  only  an  invention 
of  the  goldsmiths  m  Lombard  street,  who  had  a 
mind  to  make  a  law  to  bind  all  those  that  did 
deal  with  them.  And  sure  to  allow  such  note 
to  carry  any  lien  with  it,  were  to  turn  a  piece 
of  paper,  which  is  in  law  but  evidence  of  a  pa- 
rol contract,  into  a  specialty,  and  besides,  to 
empower  one  to  assign  that  to  another, 
which  he  could  not  have  himself ;  for  since  he  to 
whom  this  note  was  made  could  not  have  this 
action,  how  can  his  assignee  have  it?  And  these 
notes  are  not  in  the  nature  of  abill  of  exchange; 
for  the  reason  of  the  custom  of  bills  of  ex- 
change is  for  the  expedition  of  trade,  and  its 
^fety;  and  likewise  it  hinders  the  exportation  of 
money  out  of  the  realm. 

"  de  said,  if  indorsee  had  brought  this  ac- 
tion against  indorser,  it  might  peradfventure  lie, 
for  the  indorsement  may  be  said  to  be  tanta- 
mount to  drawing  a  new  bill  for  so  much  mon- 
413*]  ey  as  the  note  is  for,  upon  the  *person 
that  gave  the  note;  or  he  may  sue  the  first 
drawer  in  the  name  of  the  indorser,  and  con- 
vert the  money,  when  recovered,  to  his  own 
use;  for  the  indorsement  amounts  at  least  to  an 
agreement  that  the  indorsee  should  sue  for  the 
money  in  the  name  of  the  indorser,  and  receive 
it  to  his  own  use.  And  besides,  it  is  a  good  au- 
thority to  the  original  drawer  to  pay  the  money 
to  indorsee.  And  Powell,  Justice,  cited  one 
case  where  a  plaintiff  had  judgment  upon  a  dec- 
laration of  this  kind  in  the  common  pleas;  and 
that  my  Lord  Treby  was  very  earnest  for  it.  as 
a  mighty  convenience  for  tracie;  but  that  when 
they  had  considered  well  the  reasons  why  it  was 
doubted  here,  they  began  to  doubt  too;  and  the 
whole  court  seemed  clear  for  staying  the  judg- 
ment. And  at  another  day  the  Chief  Justice  de- 
clared, that  he  had  desired  to  speak  with  two  of 
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the  most  famous  merchants  in  London,  to  be 
informed  of  the  mighty  ill  consequences  that 
was  pretended  would  ensue  by  obstructing  this 
course;  and  that  they  had  told  him.  it  was  very 
frequent  with  them  to  make  such  notes,  and 
that  they  looked  upon  them  as  bills  of  exchange, 
and  that  they  had  been  used  for  a  matter  of 
thirty  years;  and  that  not  only  notes,  but  bonds 
for  money,  were  transferred  frequently,  and  in- 
dorsed as  bills  of  exchange.  Indeed,  I  agree  a 
bill  of  exchange  may  be  made  between  two  per- 
sons without  a  third ;  and  if  there  be  such  a  ne- 
cessity of  dealing  that  way,  why  do  not  dealers 
use  that  way  wluch  is  legal?  and  may  be  this; 
as  if  A.  has  money  to  loage  in  B.'s  hands,  and 
would  have  a  negotiable  note  for  it,  its  only 
saying  thus:  '  Mr.  B.  pa^  me,  or  order,  so  much 
money,  value  to  yourseli;'  and  signing  this,  and 
B.  accepting  it ;  or  he  may  take  the  common 
note,  and  say  thus:  '  for  value  to  yourself,  pay 
indorsee  so  much ;  and  good. '  And  the  court  at 
last  took  the  vacation  to  consider  of  it,"  but 
what  became  of  the  case  afterwards  does  not 
appear 

These  five  cases,  viz.,  Gierke  v.  Martin,  Pot- 
ter V.  Pea/r^on,  Burton  v.  JthfjUer,  Cutting  v. 
Williams,  and  BuUer  v.  Grips,  are  the  only  re- 
ported cases  in  which  the  former  decisions  were 
overruled,  and  it  may  be  observed,  that  the  four 
last  were  decided  upon  the  authority  of  the  first, 
which  is  to  be  considered  as  the  leading  case ;  and 
it  is  in  that  case,  therefore,  that  we  are  to  look  for 
the  grounds  upon  which  so  great  a  change  of 
the  established  law  was  founded.  We  shall, 
however,  consider  the  reasons  that  are  scatter- 
ed among  the  whole,  as  having  concurred  in  the 
formation  of  Lord  Holt's  opinion.  In  the  first 
place,  we  find  an  assertion  of  his  Lordship,  in 
Gierke  v.  Mavtin,  *'that  this  note  could  not  be 
a  bill  of  exchange,"  but  he  seems  to  have  been 
too  much  irritated  at  that  time  to  give  a  reason 
for  the  assertion,  or  to  recollect  that  in  the  case 
of  IRU  V.  Lewis,  upon  promissory  notes,  he  had 
said,  "that  goldsmiths'  bills  were  governed  by 
the  same  laws  and  customs  as  *other  J^*4:ld 
bills  of  exchange,"  and  that  the  verdict  m  that 
case  would  be  good  "  if  found  upon  the  bills  of 
exchange." 

His  next  assertion  is,  "  that  the  maintaining 
these  actions  upon  such  notes,  were  innovations 
upon  the  rules  of  the  common  law." 

But  if,  as  we  have  shown,  the  custom  of  mer- 
chants is  a  part  of  the  common  law ;  if  promis- 
sory notes  had  always,  from  the  time  of  their 
first  introduction,  been  adjudged  to  be  as  much 
within  the  custom  of  merchants  as  inland  bills 
of  exchange,  then  an  action  on  a  pn)mi&««ory 
note,  foimded  on  the  custom,  was  not  more  an 
innovation  than  a  like  action  upon  an  inland 
bill  of  exchange.  Besides,  that  could  hardly 
deserve  the  name  of  innovation,  which  had  been 
sanctioned  by  all  the  judges  of  England,  on  a 
demurrer,  as  was  the  case  in  Gutting  and  WiU- 
tarns. 

His  next  assertion  is,  "  that  it  amounted  to 
the  setting  up  a  new  sort  of  specialty,  unknown 
to  the  common  law.  and  invented  m  Lombard 
street."  To  this  it  may  be  answered,  that  it  did 
not  amount  to  the  setting  up  a  speciality,  be- 
cause the  consideration  oi  a  specialty  Is  not  ex- 
aminable at  law ;  but  between  immediate  par- 
ties to  a  bill  of  exchange,  or  a  promissory  note, 
the  defendant  might  always  have  availed  him- 
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self  of  the  want  of  consideration.  It  only 
amounted  at  most  to  the  setting  up  a  promissory 
note  as  a  bill  of  exchange.  The  assertion  that 
promissory  notes  were  invented  in  Lombard 
street,  is'  certainly  not  correct,  for  Malynes 
mentions  them  as  m  use  in  foreign  countries, 
and  as  being  assignable  by  the  custom  of  mer- 
chanti4,  long  before  they  appear  to  have  been 
introduced  mto  England. 

The  other  assertions  of  his  lordship  only  tend 
to  show  a  degree  of  irritation  which  derogates 
from  the  respect  which  the  decision  might  other- 
wise deserve.  The  mildness  of  Mr.  Justice 
Gould  forms  a  contrast  with  the  precipitation  of 
the  Chief  Justice.  He  said,  "  he  did  not  remem- 
ber that  it  had  ever  been  adjudged  that  a  note, 
in  which  the  subscriber  promised  to  pay,  &c. 
to  I.  8.  or  bearer,  was  not  a  bill  of  exchange; 
and  that  it  was  never  resolved  that  the  party 
himself,  to  whom  such  note  was  payable,  could 
not  have  an  action  upon  the  custom  of  merchants 
upon  such  a  bill." 

In  the  case  of  Pott^  v.  Pearsori,  it  was  said, 
that  "  it  is  a  void  custom,  since  it  binds  a  man 
to  pay  money  without  consideration."  This 
reason  equally  applies  to  inland  bills,  and  is  no 
reason  why  a  distinction  sliould  be  taken  be- 
tween them  and  promissory  notes  payable  to 
order.  The  one  is  as  much  a  mercantile  trans- 
414*]  action  as  the  other;  ♦and  '*  a  nudum 
p(ictuin  does  not  exist  in  the  usage  and  law  of 
merchants,"  nor  is  **  the  want  of  consideration 
an  objection  in  conunercial  cases."  3  Burr. 
1669.     1  Po\ceU  an  Cant.  3^. 

The  case  of  Burton  v.  JHouter  furnishes  no 
new  reason,  but  relies  almost  entirely  upon  the 
case  of  Gierke  v.  Martin. 

The  case  of  WilUains  v.  Cutting,  as  reported 
by  Lord  Ray.  825,  shows  only  that  Mr.  Justice 
Powell  doubted  upon  the  case  of  Clerke  v. 
Martin.  But  in  Farr.  155,  it  appears  that  Holt 
said,  "  he  had  proposed  it  to  all  the  judges,  and 
that  they  were  all  of  opinion,  that  a  oecTaration 
upon  the  custom  of  merchants  upon  a  note  was 
void ;  for  it  tended  to  make  a  note  amount  to 
a  specialty."  It  has  been  before  shown  that 
this  reason  was  not  founded  in  fact ;  and  it  may 
be  further  remarked  that  if  true  in  point  of  fact, 
yet  it  would  equally  apply  to  inland  bills,  and, 
therefore,  is  no  ground  for  a  discrimination. 
But  it  appears  by  Lord  Raymond,  that  all  the 
judges  did  not  agree,  for  Powell  doubted. 

Tlie  case  of  BuUer  v.  Crips  differed  from  the 
others  in  this,  that  the  action  was  brought 
by  the  first  indorsee,  and  not  by  the  payee  of 
the  note.  Lord  Holt  again  declares  that  "  the 
notes  in  question  are  only  an  invention  of  the 
goldsmiths  in  Lombard  street,"  in  which  he  was 
certainly  mistaken.  He  repeats  that  * '  to  allow 
'such  a  note  to  carry  any  lien  with  it  were  to 
turn  a  piece  of  paper,  which  is  in  law  but  evi- 
dence of  a  parol  contract,  into  a  specialty ;"  and 
the  reason  which  he  gives  why  this  case  ought 
not  to  be  distinguished  from  that  of  Clerke  v. 
Martin,  is  that  a  man  cannot  assign  that  which 
he  has  not  himself.  But  it  is  not  as  assignee 
that  the  indorsee  was  entitled  to  his  action,  but 
as  the  payee  of  a  bill  of  exchange;  for  an  in- 
dorsed note  is  a  bill  drawn,  by  the  payee  of 
the  note,  upon  the  maker  in  mvor  of  the  in- 
dorsee ;  and  the  maker  accepts  the  bill  when  he 
signs  the  note,  for  it  is  no  objection  to  the  ac- 
ceptance of  a  bill  that  the  acceptance  is  made 
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before  the  bill.  However,  if  the  judgment  in 
Clerke  v.  Martin  was  l^inst  law,  the  founda- 
tion of  Lord  Holt's  opinion  in  this  case  must 
fail.  His  lordship  again  asserts,  that  "these 
notes  are  not  in  the  nature  of  a  bill  of  ex- 
change;" and  he  now  condescends  to  give  liis 
reasons  why  they  are  not;  "for  the  reason  of 
the  custom  of  buls  of  exchange  is  for  the  ex- 
pedition of  trade,  and  its  safety;  and  likewise 
It  hinders  exportation  of  money  out  of  the 
realm;"  in  each  of  which  reasons  he  is  equaUy 
unfortunate,  for  the  expedition  of  trade  is  not 
more  promoted,  nor  is  its  safety  more  secured, 
by  inland  bills  than  by  promissory  notes,  nor  is 
the  exportation  of  money  more  prevented  by 
the  former  than  by  the  latter.  Indeed,  it  is  in 
modern  times  *fuliy  admitted,  that  pay-  [*415 
ment  by  bills  on  a  foreign  country  has  no  effect 
either  by  increasing  or  diminishing  the  current 
coin  of  a  nation.  For  payment  of  a  sum  by  ex- 
change prevents  the  importation  of  exactly  the 
same  sum  of  money. 

Butlx>rd  Holt  himself  admitted,  that  'Mf 
the  indorsee  had  brought  this  action  against 
the  indorser,  it  might  perad venture  Ue;  for  the 
indorsement  may  be  said  to  be  tantamount  to 
the  drawing  a  new  bill  for  so  much  as  the  note 
is  for,  upon  the  person  that  gave  the  note ;  or  he 
may  sue  the  first  drawer  in  the  name  of  the  in- 
dorser, and  convert  the  money,  when  recover- 
ed, to  his  own  use ;  for  the  indorsement  amounts 
at  least  to  an  agreement  that  the  indorsee  should 
sue  for  the  money  in  the  name  of  the  indorser, 
and  receive  it  to  his  own  use ;  and  besides,  it  is 
a  good  authority  to  the  original  drawer  to  pay 
the  money  to  the  indorsee. 

If  this  indorsement  makes  it  a  bill  of  ex- 
chanip  for  one  purpose,  the  reason  is  not  easily 
perceived  why  it  should  not  be  a  bill  of  exchange 
for  other  purposes.  The  express  promise  of  the 
maker  to  pay  the  money  to  the  indorsee  seems 
to  be  at  least  equal  to  an  acceptance  of  the  bill ; 
and,  as  it  has  been  before  observed,  a  bill  may 
be  accepted  before  it  is  in  fact  drawn.  3  Burr. 
1663.  Doug.  284,  1  Aik.  715,  {611,)  Kyd.  48.  A 
bill  drawn  by  a  man  on  himself  * "  \s  pavable  by 
him  at  all  events,"  and  such  a  bill  '*i8  tanta- 
mount to  an  acceptance.'*  1  Went.  System  of 
Pleading,  SSi5. 

Lord  Holt  admits  also  that  the  indorsement 
will  authorize  the  indorsee  to  sue  in  the  name 
of  the  indorser;  hence  it  appears  that  the  whole 
dispute  was  merely  about  the  form  of  the  action ; 
ana  this  renders  it  the  more  astonishing  that  he 
should  have  contended,  "  totis  viribus,*  as  Lord 
Raymond  says  he  did,  for  an  exception  so  clear- 
ly contrary  to  the  justice  of  the  case,  especially 
as  the  point  had  been  before  so  solenmly  settled 
in  the  case  of  Gutting  v.  Willianis.  Indeed  his 
Lordship  seems,  by  the  latter  part  of  the  re- 
port of  Buller  V.  drips,  to  have  relented  a  little, 
after  his  conversation  with  the  merchants,  for 
he  agreed  *'  that  a  bill  of  exchange  may  be  made 
between  two  i3er8ons  without  a  third,"  by  say- 
ing thus,  *'  Mr.  B.  pay  me  or  order,  so  much 
money,  value  to  yourself;  and  signing  this  and 
B.  accepting  it.  Or  he  may  take  the  common 
note,  and  say  thus:  For  value  to  yourself,  pay 
indorsee  so  much;  and  good." 

The  last  example  seems  to  have  been  precise- 
ly the  case  before  the  court;  and  as  the  court 
adjourned  without  giving  judgment,  it  seems 
*to  be  doubtful  how  they  would  have  [*416 
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decided »  notwithstanding  what  had  been  said 
before. 

Hence  then,  we  find,  from  an  examination  of 
all  the  cases  before  the  statue  of  Anne,  that  it 
never  was  adjudged  that  a  promissory  note  for 
money  payable  to  order,  and  indorsed,  was  not 
an  infand  bill  of  exchange.  But  we  find  that 
the  contrary  principle  had  been  reco^ized  in 
all  the  cases  from  the  time  of  the  first  mtroduc- 
tion  of  inland  bills  and  promissory  notes  to  the 
fii^t  year  of  Queen  Anne,  and  that  in  one  of 
them  it  had  been  expressly  adjudged  upon  de- 
murrer in  the  lung's  bench,  and  the  judgment 
affirmed  upon  argument  in  the  exchequer  cham- 
ber, before  all  the  judges  of  the  common  pleas 
and  barons  of  the  exchequer,  so  that  it  may 
truly,  be  said  to  have  been  solemnly  adjudged 
by  all  the  judges  of  England.  Principles  of 
law  so  established  are  not  to  be  shaken  by  the 
breath  of  a  single  judge,  however  great  may  be 
his  learning,  his  talents  or  his  virtues.  That 
Lord  Uolt  possessed  these  in  an  eminent  degree 
will  never  be  denied ;  but  he  was  not  exempt 
from  human  infirmity.  The  report,  itself,  m 
the  case  of  Gierke  v.  Martin,  shows  that,  from 
j«ome  cause  or  other,  he  was  extremely  irritated 
with  the  goldsmiths  of  Lombard  street,  and  that 
his  mind  was  not  in  a  proper  state  for  calm  de- 
liberation and  sound  judgment.  The  same  ob- 
servation applies  to  the  case  of  BuUer  v.  Crips, 
and  is  further  confirmed  by  that  of  Ward  v. 
Etans,  £  Lord  Bay.  9S0,  in  which  his  lordship 
said,  *'  But  then  I  am  of  opinion,  and  always 
was,  (notwithstanding  the  noise  and  cry,  that 
it  is  the  use  of  Lombard  street,  as  if  the  con- 
trary opinion  would  blow  up  Lombard  street,) 
that  the  acceptance  of  such  a  note  is  not  actual 
payment."  This  circumstance  has  also  been 
noticed  by  judges  and  others,  in  some  of  the 
more  modem  reports.  In  the  case  of  Grant  c 
Vaughan,  3  Burr.  J6B0.  Sir  Fletcher  Norton 
and  Mr.  Dimning  observed  that  "Lord Holt 
was  peevish,"  in  the  case  of  Gierke  r.  Martin, 
and  Lord  Mansfield  remarked,  that  "Lord  Holt 
got  into  a  dispute  with  the  city  about  it."  In  1 
W,  m.  487.  Lord  Mansfield  said,  "The  first 
struggle  of  the  merchants,  (which  made  Holt  so 
angry  with  them,)  to  make  inland  bills  in  the 
nature  of  specialties,  and  to  declare  upon  them 
as  such,  was  certainly  wrong  on  their  parts;  as 
it  was  admitted  they  misht  declare  on  general 
idddniaius  asaumpaU,  and  give  these  bills  in  ev- 
idence. But  the  reasons  given  by  the  judges 
why  no  action  can  be  brought  by  the  holder  of 
such  a  bill,  payable  to  bearer,  are  equally  ill- 
founded."  And  in  the  case  of  Br&um  v.  Har 
radan,  4  Tenn  Rep.  151,  Lord  Kenyon  said,  it 
\^  not  necessary  now  to  consider  whether  or  not 
Lord  Holt  were  right  in  so  pertinaciously  ad- 
hering to  his  opinion,  before  the  statue  of  Anne, 
that  DO  action  could  be  maintained  on  promis- 
sory notes,  as  instruments,  but  that  they  were 
only  to  be  considered  as  evidence  of  the 
417*]  *debt:  that  question  exercised  the 
judgments  of  the  ablest  men  at  that  time;  but 
the  authority  which  his  opinion  had  in  West- 
minster Hall  made  others  yield  to  him;  and  it 
was  thought  necessary  to  resort  to  the  legisla- 
ture to  apply  a  remedy."  And  in  the  same  case, 
p.  154,  BuUer,  Justice,  said,  "The cases  cited 
by  the  defendant's  counsel  are  extremely  ma- 
terial; for  though  they  do  not  directly  decide 
the  question,  they  show  that  the  courts  of  West- 
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minster  have  thought  the  analogy  between  bills 
of  exchange  and  promissory  notes  so  strong  that 
the  rules  established  with  respect  to  one  ought 
also  to  prevail  as  to  the  other.  Such  is  the  gen- 
eral tendency  of  the  cases  since  Lord  Mansfield's 
time.  Many  of  the  cases  alluded  to  by  the  plaint- 
iff's counsel  happened  before  the  statue  of  An- 
ne: they  only  show  the  strong  disposition  which 
Lord  Holt  manifested  on  all  occasions  to  dis- 
courage promissory  notes.  It  appears  from  them 
that  L^rd  Holt  and  the  merchants  were  peipet- 
ually  disputing  whether  or  not  they  should  be 
put  upon  the  same  footing  with  bills  of  exchange. 
The  merchants  did  not  contend  that  they  might 
recover  on  notes  in  particular  cases  only,  but 
that  they  should  be  universally  considered  in 
the  same  light  as  bills  of  exchange.  Upon  that 
ground  they  applied  to  the  legislature  for  relief, 
and  their  conduct  is  veiy  strong  to  show  what 
construction  the  statute  of  Anne  ought  to  re- 
ceive." 

Lord  Kenyon  said,  "  it  has  been  argued  that 
there  is  an  essential  difference  betw^een  bills  of 
exchange  and  promissory  notes;  and  that  there 
are  reasons  why  the  acceptor  of  the  one  should 
be  allowed  more  time  than  the  maker  of  the  other ; 
but  I  confess  I  see  no  difference  whatever ;  they 
both  make  engagements  of  the  same  nature,  and 
when  the  acceptor  has  accepted  a  bill  he  is 
equally  bound  to  be  prepared  to  pay  on  the  day 
appointed,  as  to  the  maker  of  a  promissory  note." 
Lord  Haridivicke,  in  the  case  of  Wa-lr/mley  c. 
Ghild.  annol74if,  1  Vez.  346,  says,  "  The  reason 
of  making  the  statue  3  and  4  Anne,  arose  from 
some  determinations,  in  the  beginning  of  her 
reign,  by  Holt,  Chief  Justice,  that  no  action 
could  be  maintained  on  a  promissory  note,  nor 
declaration  thereupon,  viz.,  Gierke  v.  Martin, 
and  Potter  v.  Pearaan,  1  Salk.  129,  which  cases 
produced  the  act,  as  the  act  itself  recites;  but 
that  act  of  parliament  did  not  alter,  but  that  still 
an  indebitatus  assumpsit  may  be  brought,  and 
the  note^ven  in  evidence,  or  proved  if  lost." 
From  this  concurrent  testimony  it  is  apparent, 
that  the  case  of  Gierke  v.  Martin  was  a  hasty, 
intemperate  decision  of  Lord  Holt,  which  w  as 
acquiesced  in  by  the  other  judges,  in  conse- 
quence of  his  overbearing  authority,  "which 
made  others  yield  to  him;  and  that  he  so  "  per- 
tinaciously" adhered  to  his  opinion,  as  to  ren- 
der it  necessary  to  apply  to  parliament  to  over- 
rule him. 

*This,  it  Ls  believed,  is  the  true  origin  [*418 
of  the  statute  of  Anne,  which  did  not  enact  a 
a  new  law,  but  simply  confirmed  the  old ;  the 
authority  of  which  had  been  shaken  by  the  late 
decision  of  Lord  Holt.  This  idea  is  confirmed 
by  the  words  of  the  preamble  of  the  statute, 
which  are,  "  Whereas  it  hath  been  held  "  that 
notes  in  writing,  &c.  payable  to  order,  "w^ere 
not  assignable  or  ihdorsable  over,  withm  the  cus- 
tom of  merchants,"  and  that  the  payee  could 
"not  maintain  an  action,  by  the  custom  of 
merchants,  "^gainst  the  maker;  and  that  the  in- 
dorsee "could  not,  within  the  said  custom  of 
merchants,  maintain  an  action  upon  such  note" 
against  the  maker;  "therefore,  to  the  intent  to 
encourage  trade  and  conmierce,"  &c.  Be  it  en- 
acted, &c.  that  all  notes  in  writing  made  and 
signed  by  any  person,  &c.  whereby  such  person, 
&c,  shall  promise  to  pay  to  any  other  person, 
&c.  or  his  order,  or  unto  bearer,  any  sum  of 
money,  &c.  "  shall  be  taken  and  construed  to 
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be,  by  virtue  thereof,  due  and  payable  to  any 
such  person,  &c.  to  whom  the  same  is  made 
jwyable;"  **  and  also  ever^  such  note  payable  to 
any  person,"  &c.  "or  his  order,  shall  be  as- 
«ij?nable  or  indorsable  over,  in  the  same  man- 
ner as  inland  bills  of  exchange  are  or  may  be, 
according  to  the  custom  of  merchants,"  and  that 
the  payee  may  maintain  an  action  for  the  same, 
in  such  manner  as  he  might  do  upon  any  inland 
bill  of  exchange,  made  or  drawn  according  to 
the  custom  of  merchants,  against  the  person,  &c. 
who  signed  the  same."  And  that  the  indorsee 
"may  maintain  his  action,"  for  sfuch  sum  of 
money,  either  against  the  maker  or  any  of  the 
indorsers,  "  in  like  manner  as  in  cases  of  inland 
bills  of  exchange."  Here  it  may  be  observed, 
that  by  using  the  words,  "it  hath  been  held." 
the  legislature  clearly  alludes  to  certain  opinions, 
which  they  carefully  avoid  to  recognize  as  law. 
And  in  the  enacting  clause  they  say  that  such 
notes  "  shall  be  taken  and  construed  to  be  due 
and  payable,"  &c.  expressing  thereby  a  com- 
mand to  certain  persons,  without  saying  express- 
ly that  the  notes  shall  be  due  and  payable,  &c. 
for  this  being  the  law  before,  it  was  not  neces- 
sary to  enact  the  thing  itself,  but  to  instruct  the 
judges  how  they  should  construe  it.  The  mis- 
chief to  be  remedied  was  the  opinion  which  had 
•'  been  held,"  not  any  defect  in  the  law  itself. 
By  comparing  this  act  with  the  cases  decided 
prior  to  Gierke  and  Martin,  it  will  be  found  to 
contain  no  principles  but  such  as  had  been  fully 
recognized  by  the  courts  of  law.  It  follows, 
therefore,  that  it  was  paased  simply  to  restore 
the  old  order  of  things,  which  had  been  disturb- 
ed by  Lord  Holt. 

The  only  real  effect  of  the  statute  was  to  alter  a 
few  words  in  the  declaration.  The  old  forms 
allege  that  the  defendant  became  liable  by 
reason  of  the  custom  of  merchants,  the  new 
say  that  he  became  liable  by  force  of  the  statut-e. 
Even  Lord  Holt  himself  always  admitted  that 
an  indebitatus  as»umpmt  for  money  had  and  re- 
419*]  ceived,  or  money  lent,  *would  lie,  and 
the  note  would  be  good  evidence  of  it.  His  ob- 
jections were  only  to  the  form  of  the  action,  and 
not  to  the  liability  of  the  parties. 

A  promissory  note  was  always  as  much  a 
mercantile  instrument's  an  inland  bill  of  ex- 
change, and  there  certainly  seems  to  be  more 
evidence  that  the  former  is  -within  the  custom 
of  merchants  than  the  latter,  and  that  if  it  was 
so  at  an  earlier  period  on  the  continent  of 
Europe,  from  whence  it  was  introduced  into 
England ;  and  when  introduced  it  came  attend- 
ed with  all  the  obligations  annexed  which  the 
custom  had  attached  to  it. 

We  sometimes,  in  modern  books,  meet  with 
an  assertion  that  a  promissory  note  was  not 
negotiable  at  common  law ;  this  may  be  true, 
because  a  promissory  note  was  not  known  at 
common  law,  if  from  the  term  common  law  we 
exclude  the  idea  of  the  custom  of  merchants. 
It  was  a  mercantile  instrument  introduced  un- 
der the  custom  of  merchants.  But  if  the  cus- 
tom of  merchants  is  considered,  as  it  really  is,  a 
part  of  the  common  law,  then  the  assertion  that 
a  promissory  note  was  not  negotiable  at  the 
common  law,  is  not  correct. 

VIII.  In  the  present  case  of  Dunlop  v.  Silver, 
it  is  not  necessary  to  inquire  whether  a  promis- 
sory note,  while  it  is  confined  to  the  original 
parties,  can  be  considered  a»  a  bill  of  exchange 
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within  the  custom  of  merchants,  although  the 
authorities  already  cited  show  it  to  have  been 
so  adjudged ;  but  it  is  sufficient  if  it  become  8o 
by  being  indorsed.  It  has  already  been  ob- 
served, that  it  has  never  been  decided  that  an 
indorsed  promissory  note  is  not  a  bill  of  ex- 
change, or  a  negotiable  instrument,  under  the 
custom  of  merchants,  but  that  the  contrary  has 
been  solemnly  adjudged;  and  has  been  settled 
law  for  more  than  a  century 

One  of  the  counts  in  the  present  case  is  for 
monev  had  and  received ;  and  the  evidence  pro- 
duced is  a  promissory  note  made  by  Cavan, 
payable  to  the  defendants  or  order,  by  them  in- 
dorsed to  Downing  and  DoweU,  ana  by  thein 
to  the  plaintiff.  The  note  was  in  due  time  pro- 
tested, as  an  inland  bill  of  exchange,  for  non- 
payment, and  due  notice  given  to  the  defend- 
ants. So  that  every  step  was  taken  which 
would  have  been  necessary  to  char^  the  defend- 
ants as  drawers  or  indorsers  of  an  mland  biU. 

The   indorsement  of  the  defendants  is  evi- 
dence of  money  received  by  them  from  the  in- 
termediate indorsers,  and  the  only  question  is, 
whether  the  money  so  received  is  for  the  use 
of  the  plaintiff.     The  ♦solution  of  this  [♦^ao 
question  depends  upon  the  nature  of  the  con- 
tract which  the  defendants  entered  into  by  their 
indorsement.     Lord  Holt  himself  always   ad- 
mitted that  every  indorsement  was  the  drawing 
of  a  new  bill :  and  even  in  the  case  of  BuUer  v. 
Crips,  he  admits  that  the  indorsement  of   a 
promissoiT  note  is  the  drawing  of  a  bill  on  the 
maker  in  favor  of  the  indorsee,  and  that  the  in- 
dorsee may  maintain  an  action  against  the  in- 
dorser,  upon  the  custom  of  merchants.    This 
principle,  which,  so  far  from  being  denied, 
has  always  been  recognised  in  the  subsequent 
cases.    CAtWy,  121,  4  T.  B.  IJ^,   decides   the 
nature  of  the  engagement  which  the  defend- 
ants entered    into   by  their  indorsement.     It 
was  that  of  the  drawer  of  an  inland  bill  of 
exchange,  whose  obligation  as  such  is  well  as- 
certained by  the  custom  of  merchants.     The 
plaintiff  does  not  claim  as  assignee  at  common 
law,  but  as  indorsee  imder  the  law  merchant; 
by  which  law  the  defendants  are  clearly  liable, 
as  drawers  of  the  bill,  to  pay  the  money  to  any 
indorsee,  holder   of  the  bill;  and  where  the 
plaintiff  has  either  an  equitable  or  legal  right  to 
money  received  by  the  defendant,  he  may  re- 
cover in  an  action  for  money  had  and  received. 
The  defendants,  then,  having  received  money, 
(which  they  are  clearly  not  entitled  to  hold,  for 
it  is  admitted  that  the  intermediate  indorser 
would  be  entitled  to  recover  it  against  them,) 
and  being,  by  the  terms  of  their  contract,  as 
construed  by  the  custom  of  merchants,  liable  to 
the  plaintiff,  are  answerable  in  an  action   for 
money  had  and  received.     We  have  seen  that 
in  the  old  declarations  upon  bills  of  exchange, 
the  custom  of  merchants  y&  not  alleged,  and  yet 
the  courts;  presumed  that  the  advancer  of  tlie 
money  was  the  factor  of  the  plaintiff,  through 
whom  the  plaintiff  is  supposed  to  pay  the  money 
to  the  defendant.    In  the  ca^  of  Woodward 
and  Row,  before  cited,  the  court  said  expressly 
that  they  would  "intend  that  he,  of  whom  the 
value  is  said  to  be  received  by  the  defendant, 
was  the  plaintiff's  servant,"    Upon  the  same 
principle  the  intermediate  indorser  is  to  be  pre- 
sumed to  be  the  servant  of  the  plaintiff  in  the 
present  case. 
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The  indorser  of  a  promissory  note,  or  bill  of 
exchange,  when  he  receives  the  money  from 
The  indorsee,  holds  it  in  trust  to  be  repaid  to 
the  holder  of  the  bill  or  note,  if  he  shall  fail  to 
obtain  it  from  the  acceptor  or  maker,  after  us- 
in^  due  diligence,  and  giving  proper  notice. 
When  this  contingency  has  happencKl,  the  trust 
becomes  absolute,  and  it  is  against  conscience  if 
ihe  indorser  refuses  to  pay  t£e  money  to  whom 
of  rigrht  it  belongs. 

The  argument  on  the  part  of  the  defendants 
in  this  action  is,  that  as  a  promissory  note  is  not 
an  ini9trument  negotiable  by  the  custom  of  mer- 
chants; as  the  statute  of  Anne  is  not  in  force  in 
42 1  *]  Virginia,  and  as  *the  act  of  assembly  of 
Virgfnia  does  not  give  an  action  against  the  in- 
dorser, his  engagement  is  only  such  as  arises  at 
c^immon  law ;  which  is  only  an  implied  contract 
H»  refund  money  which  has  been  paid  in  con- 
templation of  a  consideration  that  has  failed. 
That  this  contract  exists  only  between  the  in- 
dorser and  his  inmiediate  indorsee,  and  is  such 
a  chose  in  action  as  by  the  common  law  is  not 
a^ij*^nable.  That  it  arises  only  in  consequence 
of  the  money  paid,  and  is  raised  in  favor  of 
that  person  only  from  whom  the  money  was  re- 
ceive!. That  the  pajrment  of  the  money  by  the 
plaintiff  to  the  intermediate  indorser  raises  no 
contract  between  the  defendant  and  the  plaint- 
iff. That  there  is  no  privity  between  the  plaint- 
iff and  defendant,  whereby  the  plaintiff  can  de- 
rive any  benefit  from  the  contract  made  by  the 
defendant  with  the  intermediate  indorser:  and 
that  no  action  of  i/idebitcUiM  assumpnt  will  lie 
without  such  privity.  That  even  supposing  the 
contract  of  the  defendant  was  express  to  pay  the 
money  to  the  intermediate  indorser.  or  to  his 
onier.  yet  that  contract  would  not  be  negotiable 
or  assignable  so  as  to  enable  the  plaintiff  to  re- 
cover in  his  own  name,  because  no  considera- 
tion moved  from  him,  and  no  promise  is  made 
to  him;  and  if  the  promise  were  in  fact  made  to 
him,  ^et  it  would  be  as  to  him  nudum  pactum. 

ThiH  argument,  so  far  as  it  is  necessary  to 
cc)nsider  it,  mjiy  be  reduced  to  these  live  propo- 
sitions: 

1.  That  promissory  notes  are  not  negotiable 
w  ithin  the  custom  oi  merchants. 

2.  That  the  contract  of  the  indorser  is  only 
an  impUed  contract,  grounded  on  the  receipt  of 
money  upon  a  consideration  that  has  failed. 

3.  That  this  contract  is  a  chose  in  action  not 
af^ignable.  • 

4.  That  no  action  of  indebitatus  cumtmpsit 
will  lie  be  without  privity. 

'}.  That  a  promise  in  writing,  without  a  con- 
sideration expressed,  is  a  nudum  pactum. 

The  first  proposition,  viz.,  that  promissory 
notes  are  not  negotiable  within  the  custom  of 
merchants,  has  l^n  fully  considered,  and  seems 
ni/t  to  be  maintainable.  \i  might,  therefore,  be 
iieemed  unnecessary  to  examine  the  argument 
further;  but  as  some  of  the  other  points  are 
questionable,  it  may  be  worth  while  to  notice 
them. 

422*1  *The  2d  proposition  is,  that  the  con- 
tract 01  tlie  indorser  is  only  an  implied  contract, 
grounded  upon  the  receipt  of  money  upon  a 
consideration  which  has  failed. 

If  this  were  true,  it  would  equally  apply  to 
the  case  where  a  man  receives  a  note  with  a 
blank  indorsement  and  passes  it  away,  for  a 
valuable  consideration,   without   indorsing  it 
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himself.  But  in  such  a  case,  no  man  has  ever 
been  held  liable,  unless  there  w^as  an  antecedent 
debt,  or,  from  particular  circumstances,  a  guar- 
anty of  the  note  could  not  be  presumed,  or  un- 
less he  knew  the  note  to  be  a  bad  one  at  the 
time.  3  T.  R.  759,  701,  Fenn  t.  llarrimn.  This 
point  was  early  decided  in  the  case  of  ^Ihe  Bank 
of  England  v.  Newman,  in  1  Lord  Ray.  44£.  It 
is  true  that  this  wiis  a  note  payable  to  the  de- 
fendant or  bearer,  but  it  has  been  held  in  the 
case  of  Pea4:ock  v.  Rhodes,  Doug.  6S6,  (6I4,)  and 
Doug.  639,  {617,)  Anchor  v.  Bank  of  England, 
that  a  note  with  a  blank  indorsement  is  exactly 
like  a  note  payable  to  bearer.  The  reason  is, 
that  the  receiver  of  such  a  note  takes  it  upon 
the  credit  of  the  parties  named  upon  it,  and 
gives  no  personal  credit  to  the  man  who  merely 
pays  it  away,  without  indorsement.  The  obli- 
gation of  the  indorser,  then,  does  not  arise  from 
the  receipt  of  money  only,  but  in  consec^uence 
of  his  having  written  his  name  upon  the  instru- 
ment. But  the  simple  writing  of  his  name  upon 
the  instrument  cim  create  no  obligation  unless 
it  be  the  sign  of  a  certain  contract.  Words  are 
but  representatives  of  ideas,  and  evidence  of  the 
intention  of  the  contracting  parties.  Any  other 
mode  of  conveying  those  ideas,  and  testifying 
that  intention,  if  equally  certain,  is  equally  capa- 
ble of  being  the  evidence  of  an  express  contract. 
The  act  of  writing  one's  name  upon  the  back  of 
an  iastrument  of  a  certain  description,  is  as 
strong  evidence  of  an  express  contract,  as  if  it 
had  been  written  in  a  thousand  words.  What 
the  nature  of  that  contract  is,  depends  upon  the 
nature  of  the  instrument  indorsed ;  but  still  it  is 
not  an  implied,  but  an  express  contract.  The 
terms  of  that  contract  are  known  by  a  reference 
to  the  usual  mode  of  transacting  business,  the 
nature  of  the  instrument,  and  the  incidents 
which  have  been  attached  to  it  either  by  po«i- 
tive  law,  by  common  acceptation,  or  by  judicial 
authority.  The  purix)se  for  which  a  man  puts 
his  name  on  the  back  of  a  promissory  note  Is 
well  known,  and  cannot  be  mistaken ;  it  is  to 
give  credit  to  the  note;  but  to  answer  that  pur- 
pose it  must  be  the  sign  of  a  contract  to  pay  the 
money  to  the  holder  if  the  maker  does  not.  ouch 
is  the  common  acceptation  and  understanding  of 
the  country.  The  signature  of  the  defendants 
is  as  much  evidence  of  such  a  contract,  as  it  is 
of  the  receipt  of  the  money,  or  of  an  order  to  pay 
the  money  to  the  indorsee.     But  it  is  said, 

*3d.  That  such  a  contract,  being  made  [*423 
with  the  immediate  indorsee,  is  not  negotiable, 
because  it  is  a  chose  in  action  wiiich  by  com- 
mon law  cannot  be  assigned. 

To  this  it  may  be  aaswered,  that  the  antiquat- 
ed doctrine  that  a  chose  in  action  is  not  assign- 
able was  introduced  in  early  times  before  nego- 
tiable instruments  were  in  use,  w^heu  trade  was 
carried  on  in  its  simplest  form,  and  when  the 
principal,  if  not  the  only  purpose  intended  to  be 
answered  by  the  rule,  was  to  prevent  mainte- 
nance in  controversies  respecting  titles  to  land. 
It  was  to  prevent  the  poor  man  from  being  op- 
pressed by  a  powerful  antagonist  to  whom  his 
competitor  nught  assign  his  title,  and  who,  by 
his  wealth,  his  influence,  or  his  |)ower,  might 
pervert  justice.  At  what  time,  or  by  what 
means,  it  was  first  applied  to  personal  rights  is 
not  ascertained;  but  it  seems  clear  that  in  its 
original  adoption  it  was  never  intended  to  apply 
to  uiose  instruments  which,  by  their  nature  and 
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the  original  contract  of  the  parties,  were  made 
negotiable.  Every  man  has  a  natural  right  to 
make  Buch  contracts  as  he  pleases,  provided  they 
are  not  repugnant  to  any  positive  law,  nor  inju- 
rious to  others;  and  all  contracts  entered  into 
without  fraud  or  force,  are  legally  and  morally 
obligatory  according  to  their  spirit  and  intent. 
The  reason  of  the  rule  was  to  prevent  mainte- 
nance. (Co.  Lift.  214.)  But  no  man  could  be 
oppressed  by  maintenance  who  had  expressljr 
agreed  to  pay  his  debt  to  such  person  as  his 
creditor  should  appoint.  The  rea>4on  of  the  rule 
failing,  the  rule  itself  cannot  apply.  Blackstone 
{2  Com.  442.)  calls  it  the  strict  rule  of  the  an- 
cient common  law;  and  the  reason  given  is,  "be- 
cause it  was  thought  to  be  a  great  encourage- 
ment to  litigiousness,  if  a  man  were  allowed 
to  make  over  to  a  stranger  his  right  of  going  to 
law."  But  it  was  a  rule  introduced  for  the  ben- 
efit of  the  debtor,  and  every  man  may  waive  the 
benefit  of  a  law  introduced  for  his  advantage. 
Blackstone  says,  *'  this  nicety  is  now  disre- 
garded; though,  in  compliance  with  the  an- 
cient principle,  the  form  of  assigning  a  chose 
in  action  is  in  the  nature  of  a  declaration  of 
trust,"  &c. 

Wooddewn  says,  (in  vol.  2,  p.  387,)  *'It  is  a 
maxim  of  the  common  law  that  no  chose  in  ac- 
tion can  be  granted  or  assigned.  The  policy 
whereof  was  to  avoid  a  multiplicity  of  suits,  by 
preventing  those  who  would  not  prosecute  their 
right  themselves,  from  transferring  it  to  others 
of  a  more  litigious  disposition ;  and  particularly 
to  prevent  the  granting  of  pretended  titles  to 
great  men,  'whereby,'  saith  Sir  Edward  Coke, 
h  inst.  214,  a.  266.  a.)  'Justice  might  be  trod- 
den down.'  Perhaps  the  rule  was  more  general 
than  the  mischief  apprehended ;  and  havmg  re- 
lation originally  to  landed  estates,  was  After- 
wards unnecessarily  transferred  to  personal  prop- 
424*]  erty.  The  doctrine,  *however,  always 
was,  that  a  chose  in  action  was  assignable  in 
equity  for  a  valabic  consideration.  Bills  of  ex- 
change and  promissory  notes  are  regularly  as- 
signable by  indorsement;  and  if  bonds,  policies 
of  insurance,  and  even  judgments,  are  in  like 
manner  assigned  for  valuable  consideration,  the 
assignee  may  sue  in  the  name  of  the  ori^nal 
claimant,  and  the  latter  will  not  now  be  i>ermit- 
ted,  even  in  the  courts  of  common  law,  to  undo 
his  own  transfer,  or  unconscientiously  to  ob- 
struct the  plaintiff's  suit.  Where  one  of  the  cap- 
tors of  a  maritime  prize,  before  condemnation 
thereof,  transferred  his  proportionate  share  of 
the  property  taken,  it  was  held  that  the  assignee 
might  maintain  an  action  for  the  same,  against 
the  capturing  ship's  agent,  as  for  money  received 
by  him  to  the  plaintiff's  use."  J  Wtiaon,  211. 
Morrought.  Cortiyna. 

Upon  which  case  it  may  be  observed,  that  the 
sailor's  right  to  a  share  of  the  prize  money  was 
as  clearly  a  chose  in  action  as  a  right  to  any 
other  property  not  in  possession ;  ana  the  assign- 
ment of  such  right  was  as  clearly  within  the  old 
rule  that  a  chose  in  action  is  not  assignable;  it 
is  therefore  a  much  stronger  case  than  that  of  a 
debt  which,  by  the  original  contract  itself,  the 
parties  have  made  negotiable. 

The  cases  on  this  subject  are  collected  in  a 
very  able  argument  of  Jnd{fe  Btil/er,  in  the  case 
of  AfaeUr  v.  MUUir,  4  I'erm  Rej).  S40;  and  al- 
though the  judgment  in  that  case  was  contrary 
to  his  opinion,  yet  it  was  not  given  upon  the 
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point  mentioned  in  that  part  of  his  argument 
which  we  shall  cite.  Evaim  on  BiUa,  I06,  speak- 
ing of  this  argument,  says,  "  it  furnishes  a  great* 
er  share  of  professional  instruction,  and  a  mort^ 
admirable  specimen  of  judicial  reasoning,  than 
can  often  be  found  in  an  equal  compass."  •*  It 
is  laid  down,"  says  the  judge,  "  in  our  old  books, 
that  for  avoiding  maintenance  a  chose  in  action 
cannot  be  assigned  or  granted  over  to  another. 
Co.  Litt.  214,  a.  266,  a.  2  Roll.  45,  I.  40.  The 
good  sense  of  that  rule  seems  to  me  to  be  very 
questionable ;  and  in  early  as  w^ell  as  modern 
times,  it  has  been  so  explsjued  away,  that  it  w- 
mains  at  most,  only  an  objection  to*  the  form  of 
the  action  in  any  case.  In  2  Roll.  Abr.  46,  46. 
it  is  admitted  that  an  obligation  or  other  devd 
may  be  granted,  so  that  the  writing  pass<«;  but 
it  is  said  that  the  grantee  cannot  sue  for  it  in 
his  own  name,  li  a  third  person  Ix;  permittee! 
to  acquire  the  interest  in  a  thing,  whether  he  is 
to  bring  the  action  in  his  own  name,  or  in  tliat 
of  the  grantor,  does  not  seem  to  me  to  affect  the* 
question  of  maintenance.  It  is  curious,  and  not 
altogether  useless,  to  see  how  the  doctrine  of 
maintenance  has  from  time  to  time  been  receive ^1 
in  Westminster  Hall.  At  one  time  not  only  luf 
who  laid  out  money  to  assist  another  in  his  cause, 
but  he  that  by  his  friendship  or  interest  saveti 
him  an  *expense  which  he  would  other-  [*4i5J> 
wise  be  put  to,  was  held  guilty  of  maintenance. 
Bro.  tit.  Maintenance,  7,  14*  17,  <tc.  Nay,  if  he 
officiously  gave  evidence,  it  was  maintenanc-e : 
so  that  he  must  have  had  a  subpoena,  or  sup- 
press the  truth.  That  such  doctrine,  repugnant 
to  every  honest  feeling  of  the  human  heart, 
should  be  soon  laid  aside,  must  be  expected. 
Accordingly,  a  variety  of  exceptions  were  soon 
made;  and  amongst  others  it  was  held,  that  if  a 
person  has  any  interest  in  the  thing  in  disput^^^. 
though  on  contingency  only,  he  may  lawfulU- 
maintain  an  action  on  it.  2  Roll.  Abr.  116.  Bui 
in  the  midst  of  all  these  doctrines  on  mainte- 
nance, there  was  one  case  in  which  the  courts  of 
law  allowed  of  an  assignment  of  a  chose  in  ac- 
tion ;  and  that  was  in  the  case  of  the  crown ;  for 
the  courts  did  not  feel  themselves  bold  enough 
to  tie  up  the  property  of  the  crown,  or  to  pro- 
vent  that  from  being  transferred.  S  Leon.  li*8„ 
2  Cro.  180,  Courts  of  equity,  from  the  earliest 
times,  thought  the  doctrine  too  absurd  for  them 
to  adopt;  and,  therefore,  they  always  acted  in 
direct  contradiction  to  it.  And  we  shall  soon 
see  that  courts  of  law  also  altered  their  language 
very  much.  In  12  Mod.  654,  the  court  speak  of 
an  assignment  of  an  apprentice,  or  an  assign- 
ment of  a  bond,  as  things  which  are  good  oe- 
tween  the  parties;  and  to  which  they  must  give 
their  sanction,  and  act  upon.  80  an  assignment 
of  a  chose  in  action  has  always  been  helda  good 
consideration  for  a  promise.  It  was  so  in  l  Roll. 
Abr.  29.  1  Sid.  212,  and  T.  Jonett,  222;  and 
lastly  by  all  the  judges  of  England  in  Movbidale 
against  BirehaU,  2  Black.  820,  though  the  debt 
assigned  was  uncertain.  After  these  cases  we 
may  venture  to  say  that  the  maxim  was  a  bad 
one,  and  that  it  proceeded  upon  a  foundation 
which  fails.  But  still  it  must  be  admitted  that 
though  the  courts  of  law  have  gone  the  length 
of  taking  notice  of  assignments  of  choses  in  ac- 
tion, and  of  acting  upon  them,  yet  in  many 
cases  they  have  adhered  to  the  formal  objection , 
that  the  action  shall  be  brought  in  the  name  of 
the  assignor,  and  not  in  the  name  of  the  assignei*. 
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I  j*ee  no  use  or  convenience  in  preserving  the 
•shadow,  when  the  substance  is  gone ;  and  that 
it  IS  merely  a  shadow,  is  apparent  from  the  lat- 
ter cases,  in  which  the  courts  have  taken  care 
that  it  shall  never  work  injustice.  In  Bottomly 
r.  Brooke,  C.  B.  Mich.  22  G.  III.  (J  T.  R,  621,) 
which  was  debt  on  bond,  the  defendant  pleaded 
that  the  bond  was  given  for  securing  100^. ,  lent 
to  the  defendant  by  E.  Chancellor;  and  was 
jrivenby  her  direction  in  trust  for  her,  and  E. 
(  banceilor  was  indebted  to  the  defendant  in 
more  money.  To  this  plea  there  was  a  demur- 
rer, which  was  withdrawn  by  the  advice  of  the 
court.  In  Rvdge  v.  Birch,  k.  B.  Mich.  25  O. 
III.  {1  T.  R,  622,)  on  the  same  pleadings  there 
wafl  judgment  for  the  defendant.  And  in 
Winch  V.  Kedey,  K.  B.  HU.  27  O.  III.  (J  T.  R. 
619,)  where  the  obligee  assigned  over  a  bond, 
426*]  and  afterwaras  became  'bankrupt,  the 
court  held  tfa)it  he  might,  notwithstanding,  main- 
tain the  action.  Mr.  J.  Ashhurst  said,  ''it  is 
true  that  formerly  courts  of  law  did  not  take 
notice  of  an  equity  or  a  trust ;  but  of  late  years, 
as  it  has  been  found  productive  of  great  expense 
to  fiend  the  parties  to  the  other  side  of  the  hall, 
wherever  this  court  have  seen  that  the  justice 
of  the  case  has  been  clearly  with  the  plaintiff, 
they  have  not  turned  him  round  upon  this  objec- 
rion.  Then  if  this  court  will  take  notice  of  a 
trust,  why  should  they  not  of  an  equity?  It  is 
certainly  true  that  a  chose  in  action  cannot  strictly 
be  assigned,  but  this  court  will  take  notice  of  a 
trust,  and  see  who  is  beneficially  interested." 
But  admitting  that  on  account  of  this  quaint 
maxim,  "there  may  still  be  some  cases  in  which 
an  action  cannot  be  maintained  by  an  assignee 
of  a  chose  in  action  in  his  own  name ;  it  remains 
to  be  considered  whether  that  objection  ever  did 
hold,  or  ever  can  hold,  in  the  case  of  a  mercan- 
tile instrument  or  transaction.  The  law  mer- 
chant is  a  system  of  equity,  founded  on  the  rules 
of  equity,  and  governed  m  all  its  parts  by  plain 
justice  and  good  faith.  In  Pillavs  v.  Van  Mie- 
rop.  Lord  )&n8field  said,  if  a  man  agreed  to  do 
what,  if  finally  executed,  would  make  him  liable, 
as  in  a  court  of  equity,  so  in  mercantile  transac- 
tions, the  law  looKs  on  the  act  as  done.  I  can 
find  no  instance  in  which  the  oblection  has  pre- 
viuled  in  a  mercantile  case;  and  in  the  two  in- 
stances most  universally  in  use,  it  undoubtedly 
does  not  hold,  that  is,  in  the  cases  of  bills  of  ex- 
change, and  policies  of  insurance."  (He  might 
have  added  the  case  of  bills  of  lading.)  "The 
first  is  the  present  case ;  and  bills  are  assignable 
by  the  custom  of  merchants.  So  in  the  case  of 
policies  of  insurance,  till  the  late  act  was  made, 
requiring  that  the  name  of  the  person  interested 
should  be  inserted  in  the  policy,  the  constant 
course  was  to  make  the  policy  m  the  name  of 
the  broker,  and  yet  the  owner  of  the  goods  main- 
tained an  action  upon  it.  Circulation,  and  the 
traaMfer  of  property,  are  the  life  and  soul  of 
trade,  and  must  not  be  checked  in  any  instance. 
There  is  no  reason  for  confining  the  power  of 
ai«ignment  to  the  two  instruments  which  I  have 
mentioned,  and  I  will  show  you  other  cases  in 
which  the  court  have  allowed  it.  1st.  In  Fen- 
net  p.  Meares,  2  Bl.  Rep.  1269,  where  the  de- 
fendant, the  captain  of  an  East  Indiaman,  bor- 
rowed 1,000/.  of  Cox,  and  gave  two  respondentia 
bonds,  and  signed  an  indorsement  on  the  back 
of  them,  acknowledging  that  in  case  Cox  chose 
to  assign  the  bonds,  he'  held  himself  bound  to 
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pay  them  to  the  assignees.  Cox  assigned  them 
to  the  plaintiff,  who  was  allowed  to  recover  the 
amount  of  them  in  an  action  for  money  had  and 
received.  De  Grey,  Chief  Justice,  in  disposing 
of  the  motion  for  a  new  trial,  said,  'Responden- 
tia bonds  have  been  found  essentially  necessary 
for  carrying  on  the  India  trade;  but  it  would 
clog  these  securities,  and  be  productive  of  great 
incpnvenience,  if  thev  were  obliged  to  remain  in 
the  hands  of  the  *rirst  obligee.  This  [♦427 
contract  is  therefore  devised  to  operate  upon 
subsequent  assignments,  and  amounts  to  a  dec- 
laration that,  upon  such  assignment,  the  money 
which  I  have  borrowed  shall  no  longer  be  the 
money  of  A.  but  of  B.  his  substitute.  The  plaint- 
iff is  certainly  entitled  to  the  money  in  con- 
science ;  and  therefore  I  think  entitled  also  at 
law ;  for  the  defendant  has  promised  to  pay  any 
person  who  is  entitled  to  the  money.'  &3,  in 
the  present  case,  I  say  the  plaintiffs  are  in  con- 
science entitled  to  the  money,  and  the  defendant 
has  promised  to  pay,  or,  which  is  the  same  thing, 
is  bound  by  law  to  pay  the  money  to  any  person 
who  is  entitled.  The  very  nature  and  founda- 
tion of  an  action  for  money  had  and  received  is, 
that  the  plaintiff  is  in  conscience  entitled  to  the 
money;  and  on  that  ground  it  has  been  repeat- 
edly said  to  be  a  bill  in  equity.  We  all  remem- 
ber the  sound  and  manly  opinion  given  by  my 
Lord  Chief  Justice  here,  in  the  beginning  of 
the  last  term,  on  a  motion  made  by  Mr.  Bear- 
croft  for  a  new  trial,  wherein  he  said,  if  he  found 
J'ustice  and  honesty  on  the  side  of  the  plaintiff 
lere,  he  would  never  turn  him  round,  in  order  to 
give  him  the  chance  of  getting  justice  elsewhere. 
2d.  Clarke  v.  Adair,  sittings  after  Easter,  4  O. 
III.  Debray,  an  ofllcer,  drew  a  bill  on  the  agent 
of  a  regiment,  payable  out  of  the  first  mone}' 
which  should  become  due  to  him  on  account  of 
arrears,  or  non-effective  money.  Adair  did  not 
accept  the  bill,  but  marked  it  in  his  book;  and 
promised  to  pay  when  effects  came  to  band. 
Debray  died  before  the  bill  was  paid ;  and  the 
administratrix  brought  an  action  against  Adair 
for  money  had  and  received.  It  was  allowed  by 
all  parties  that  this  was  not  a  bill  within  the  cus- 
tom of  merchants:  but  Lord  Mansfield  said,  it 
is  an  assignment  for  valuable  consideration,  with 
notice  to  the  agent,  and  he  is  boimd  to  pay  it. 
He  said  he  remembered  a  case  in  chancery  where 
an  agent  under  the  like  circumstances  had  paid 
the  money  to  the  administrator,  and  was  decreed, 
notwithstanding,  to  pay  to  the  person  in  whose 
favor  the  bill  was  drawn.  3d.  In  Itfracl  v.  Doug- 
las, C.  B.  East.  29,  O.  Ill  (1  U.  Bl.  2J^.)  A. 
being  indebted  to  B.  and  B.  indebted  to  C.,  B. 
gave  an  order  to  A.  to  pay  C.  the  money  due  by 
A.  to  B. ,  whereupon  C.  lent  B.  a  further  sum, 
and  the  order  was  accepted  by  A.  On  the  refu- 
sal of  A.  to  comply  with  the  order,  it  was  held 
that  C.  might  maintain  an  action  for  money  had 
and  received  against  him.  And  Mr.  J.  Heath 
expressly  said  he  thought  in  mercantile  trans- 
actions of  this  sort  such  an  undertaking  may  be 
construed  to  make  a  man  liable  for  money  had 
and  received.  This  opinion  was  cited  with  ap- 
probation in  the  House  of  Lords  in  Gibson  r.  Mi- 
net.  Lastly,  I  come  to  the  case  of  Tatlock  r. 
Harris,  (3  T.  R.  18 J,)  in  which  Lord  Kenyon. 
in  delivering  the  judgment  of  the  court,  said,  'it 
was  an  appropriation  of  so  much  money  to  be 
paid  to  the  person  who  should  become  the  hol- 
der of  the  bill.     We  consider  it  as  an  agreement 
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428*]  between  all  the  parties  *to  appropriate 
so  much  property  to  be  carried  to  the  account  of 
the  holder  of  the  bill,  and  this  will  satisfy  the 
justice  of  the  case  without  infringing  any  rule 
of  law.'  All  these  cases  prove  that  the  remedy 
shall  be  enlarged,  if  necessaiy.  to  attain  the  jus- 
tice of  the  case:  and  that  if  the  plaintiff  has  jus- 
tice and  conscience  on  his  side,  and  the  defend- 
ant has  notice  only,  the  plaintiff  shall  recover  in 
an  action  for  money  had  and  received.  Let  us 
not  be  less  liberal  than  our  predecessors,  and  we 
ourselves  have  been  on  former  occasions.  Let 
us  recollect,  as  Lord  Chief  Justice  Wilmot  said 
in  the  case  I  have  alluded  to,  that  not  only 
bani  judicis  est  ampUare  jurUdictionam,  but 
ampUarejvstitiam:  and  that  the  common  law  of 
the  land  is  the  birthright  of  the  subject,  under 
which  we  are  bound  to  administer  him  justice, 
without  sending  him  to  his  writ  of  subpoena,  if 
he  can  make  that  justice  appear.  The  justice, 
equity,  and  good  conscience  of  the  case  of  these 
plaintiffs  can  admit  of  no  question :  neither  can 
It  be  doubted  but  that  the  defendant  has  |?ot  the 
money  which  the  plaintiffs  ought  to  receive." 

Thus  we  see  that  the  rule  that  a  chose  in 
action  is  not  assignable,  has  been  often  shaken ; 
that  at  most  it  amounts  only  to  an  objection  to 
the  form  of  action,  and  that  courts  of  law 
ought  to  lean  against  an  exception  to  form, 
which  does  not  support  the  substantial  merits 
of  the  case.  No  case  is  recollected  in  which  it 
has  ever  prevailed  when  the  instrument  was 
made  negotiable  by  the  original  contract  and 
intention  of  the  parties.  This  promissorv  note 
was  intended  by  the  parties  to  be  negotiable;  it 
is  made  payable  to  order,  and  says  on  the  face 
of  it,  "  negotiable  at  the  bank  of  Alexandria." 
And  in  the  cases  of  More  v.  Manning,  Camvns, 
,311.  Acheson  v.  Fountain,  1  Str.  557,  and  Edie 
c.  E.  India  Company,  2  Burr.  1216,  it  is  deter- 
mined that  a  bill  or  note,  negotiable  in  it« 
original  creation,  remains  negotiable  in  the 
hands  of  the  indorsee,  even  if  it  l)e  not  in- 
dorsed payable  to  order.  If  the  original  con- 
tract of  the  maker  was  negotiable,  the  depen- 
dent contract  of  the  indorser  must  be  negoti- 
able also,  for  he  warrants  that  the  maker  shall 
perform  his  engagement;  which  is,  to  pav  the 
money  to  the  holder.  The  indorsement  follows 
the  nature  of  the  original  contract,  and  par- 
takes of  its  negotiability. 

That  a  chose  in  action  va&y  be  made  nego- 
tiable or  assignable  in  its  original  creation,  by 
the  contract  and  intention  of  the  parties,  inde- 
pendent of  the  custom  of  merchants  and  of 
statute  law,  seems  not  to  be  a  new  idea,  but  is 
strongly  supported  by  the  reasons  assigned  by 
the  judges  for  their  judgment  m  several  of  the 
reportea  cases.  It  was  very  early  settled  that 
if  A.  deliver  money  to  B.  to  be  paid  to  C,  C. 
might  maintain  an  action  against  B.  for  the 


iigni 
20 


^]  money.  Dyer,  SI.  a.  pi.  128.  Core  *v. 
Woddt/e,  Tnn.  28  II.  VIIL  1  BuUtrode,  68, 
FleiMlin  v.  Bare,  Mich.  8  Jac.  1  BoU.  Ahr.  7.  pi. 
2,  Beckinffham  and  Lambert  v.  Vaughan,  Trin. 
U  Jar.  1  BoU.  Abr.  SO,  31.  Dinhome  v. 
Denai/>e,  Paneh.  16J^K  1  BrownU>w'»  Bep.  82. 
and  Yelp.  23.  Whencood  r.  SJmw,  44  Eliz. 
Moore,  85 4.  Bahington  r.  Lambert,  14.  Jac. 
Ilardrei*,  321.  Bell  v.  Ckaptwin,  14  dt  15  Car. 
II.  1  Vent.  152.  Brown  v.  Ijtnuion,  23  C-ar.  II. 
1.  VeiyJt.  119.  H&rnsey  v.  Dimocke,  23  Gar.  II. 
2  Vent.  310.     CramUngt&n  v.  Evans,  1  W.  and 
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M.  In  these  cases  it  will  be  found  that  no  con- 
sideration passed  from  C.  to  B.,  nor  any  promise 
from  B.  to  C,  and  yet  an  action  was  held  to  be 
maintainable  by  d.  against  B.  upon  the  con- 
tract made  between  A.  and  B.  So  that  to  sup- 
port ah  action  for  money  had  and  received,  it 
IS  not  necessary  that  a  consideration  should  pass 
from  the  plaintiff  to  the  defendant,  i^r  any 
promise  from  the  defendant  to  the  plaintiff  ; 
and  this  principle  will  be  found  to  run  through 
all  the  cases  for  money  had  and  received. 

In  the  case  of  mie  v.  Dittlenfield,  23  Carr.  II. 
B.  B.  1  Vent.  154,  t^e  principal  is  carried  still 
farther.  The  money  in  this  case  was  not  paid 
by  A.  to  B.  purposely  to  pay  over  to  C.  as  in 
the  former  cases,  but  B.  being  indebted  to  A., 
and  A.  to  C,  A.  appointed  C.  to  receive  the 
money  from  B.  in  satisfaction  of  the  debt  due 
to  C.  by  A.  which  he,  (A.)  signifying  to  B.  (the 
defendant,)  he,  in  consideration  Of  the  prem- 
ises, and  that  the  plaintiff  (C.)  would  forbear 
him  a  quarter  of  a  year,  promised  that  he 
would  then  pay  him.  It  was  moved  in  arrest 
of  judgment  that  there  was  no  sufficient  con- 
sideration ;  for  the  defendant  was  no  party  to 
this  agreement,  and  was  not  liable  to  the  plaint- 
iff, and  therefore  the  plaintiff's  forbearance 
was  no  benefit  to  the  defendant;  sed  non  aUoca- 
tur,  for  Hale  said,  "  When  assumpsits  first 
grew  into  practice,  they  used  to  set  out  the 
matter  at  large,  viz. ,  in  such  a  case  as  this,  (^lod 
mvto  agreatum  fuit  inter  eos,  (fr.,  and  they 
should  be  discharged  one  against  the  other. 
But  since,  it  hath  been  the  way  to  declare  more 
concisely.  And  upon  the  whole  matter  here  it 
api^ears  that  the  defendant  agreed  to  the  trans- 
ferring of  the  debt  to  the  plaintiff;  and  that  it 
was  agi^eed  he  should  be  discharged  against  A." 

Here,  then,  is  an  assignment  of  a  debt,  and 
held  to  be  valid  because  the  debtor  agreed  to  it. 
This  was  a  precedent  debt,  and  was  clearly  a 
chose  in  action ;  and  if  such  a  debt  may  be'as- 
signed  bj'  a  subsequent  agreement  of  the  debtor. 
a  fortiori  may  a  debt  l^  assigned  which  the 
debtor  expressly  makes  assignable  at  the  very 
moment  of  its  creation.  Its  negotiability  then 
becomes  a  part  of  the  nature  of  the  contract;  it 
is  a  quality  belonging  to  the  debt  itself,  and 
enters  into  its  very  essence. 

Another  principle  which  seems  to  be  well 
established  is,  that  he  for  whose  benefit  a  prom- 
ise is  made,  may  maintain  an  action  ujm)d  it, 
although  *no  consideration  pass  from  [*430 
him  to  the  defendant,  or  any  promise  from  the 
defendant  directly  to  the  plaintiff.  This  propo- 
sition is  supported  not  only  by  the  authorities 
already  cited,  but  by  the  case  of  Button  r. 
Poole,  30  Car.  II.  T.  Jones,  102.  1  Vent.  318. 
333.  1  Freem.  47 1.  T.  Bay.  302.  2  I^,  2W. 
3  Keb.  786,  8I4,  830,  836,  StyWs  Prac.  Beg. 
59.  8aml,  24,  Sadler  v.  Pains.  1  Boll.  Abr. 
23,  pi.  13,  and  Styles,  296.  Starkey  t.  Mill, 
Mich.  1651.  Iletley,  176.  Iladves  v.  Levit,  Mtx^re, 
550.  llaires  v.  Lemtt,  Oro.  El.  652.  S.  C.  Cro. 
El.  849,  881.  Bippon  t>.  Norton.  1  Vent  6,  7. 
Bourne  v.  Mason,  20  Car.  II.  Latch.  206. 
Legafs  Case,  3  Car.  Cotoper,  44^.  Martyn  t. 
Hind.  1  Bos.  and  Pidi.  101.  Company  of 
Feltmakers  v.  Davis,  38  G.  III.  C.  B. 

If  A.  lends  B.  100  dollars,  for  which  B.  gives 
A.  his  promissory  note  payable  to  A.  or  order, 
the  money  thus  deUvered  by  A.  to  B.  is  de- 
livered to  be  paid  over  by  B.  to  a  third  person 
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upon  a  contingency,  viz.,  that  A.  shall,  by 
iDdorsement  on  the  note,  name  the  person  to 
whom  it  is  to  he  paid.  This  differs  in  nothing 
from  the  case  oi  Core  and  Woddye,  and  tlie 
other  cases  before  cited,  except  that  the  third 
pc'ison  is  not  named  at  the  time  of  the  delivery 
of  the  money  to  B.  But  the  case  of  Oble  v. 
Dittlffifieid  shows,  that  the  naming  of  a  third 
person  may  be  as  well  done  after  the  debt  is 
cTMited,  as  at  the  time  of  its  creation,  provided 
the  debtor  agree  to  the  transfer.  These  prin- 
ciples certainly  go  far  to  prove  that  a  contract 
for  the  payment  of  money  may  be  made  ne- 
2?otiable  in  its  nature  by  the  consent  of  par- 
ties, on  principles  of  common  law.  It  must  be 
an  obstinate  principle  of  law,  indeed,  and  jusr 
titied  by  the  strongest  reasons,  that  can  prevent 
free  agents  from  voluntarily  entering  into  a 
contract  not  injurious  to  themselves  or  others. 
Every  contract  Ls  to  be  construed  according  to 
the  intention  of  the  parties. 

A  contract  constitutes  the  law  between  the 
contracting  parties,  unless  it  be  contrary  to 
M>me  positive  law,  or  prejudicial  to  society. 

No  good  reason  can  be  given  why  a  man 
^houid  not  be  permitted  to  make  his  contract 
negotiable. 

In  the  case  of  IIodge%  v.  Steirard,  t  Salk.  125, 
1  W.  and  M.  it  is  said,  "a  difference  was  taken 
between  a  bill  payable  to  I.  S.  or  bearer,  and  I. 
S.  or  order;  for  a  bill  payable  to  I.  S.  or  bearer 
\^  not  assignable  by  the  contract,  so  as  to  enable 
the  indorsee  to  bring  an  action  if  the  drawer 
refuse  to  pay,  because  there  is  no  such  authority 
jriven  to  the  party  by  the  first  contract;  and  the 
effect  of  it  is  only  to  discharge  the  drawee  if 
he  imys  it  to  the  liearer,  though  he  comes  to  it 
431*]  by  trover,  *theft,  or  otherwise.  But 
when  the  bill  is  payable  to  I.  8.  or  order,  there 
an  exprcnss  power  is  given  to  the  party  to  assign, 
and  the  indorsee  may  maintam  an  action. " 

Here  it  is  held  that  the  words  **  or  order," 
make  the  contract  negotiable. 

In  im  V.  Lewis,  1  Salk.  ISS,  5  W.  and  M. 
Lord  Holt  said,  *'  for  the  words  or  order  "  (this 
was  in  a  promissory  note  before  the  statute  of 
Anne)  '*  give  authority  to  the  plaintiff  to  assi^ 
it  by  inoorsement;  and  'tis  an  agreement  by 
the  &rst  drawer  that  he  would  answer  it  to  the 


ahsignee. 


In  Jordan  v.  Barloe,  12  W.  TIL  3  Salk.  67, 
it  was  "ruled  that  where  a  bill"  (probably 
meaning  a  promissory  note)  ' '  is  drawn  payable 
t<i  W.  K.  or  order,  'tis  within  the  custom  of 
merchants,  and  such  a  bill  may  be  negotiated 
and  assigned  by  custom,  and  the  contract  of  the 
parties,  and  an  action  may  be  grounded  on  it, 
though  'tis  no  specialty." 

In  Carter  v.  Rdrner,  12  Mod.  380,  12  W.  III. 
upon  a  promissory  note  payable  to  bearer,  "  all 
seemed  to  agree,  if  it  were  made  payable  to 
him  or  order,  the  defendant  by  that  form  had 
tuade  it  negotiable,  and  by  consequence  he 
would  be  liable  to  the  action  of  assignee  in  his 
own  name." 

In  Gierke  t.  Martin,  1  Lord  Raym.  767,  1 
Anne,  Shower,  for  the  plaintiff,  ar^ed  in  the 
^me  manner,  using  nearly  Lord  Holt's  own 
expressions  in  the  cases  just  cited ;  yet  his  lord* 
''hip  was  *'  toOi  tirihus  "  against  him.  Shower 
contended,  **  that  this  note,  being  pavablc  to 
the  plaintiff  or  hm  orders,  was  a  bill  of  ex- 
change,  inasmuch  as,   by  its   nature,   it  was 
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negotiable;  and  that  distinguishes  it  from  a 
note  payable  to  I.  S.  or  bearer,  which  he  ad- 
mitted was  not  a  bill  of  exchange,  because  it  is 
not  assignable  nor  indorsable  by  the  intent  of 
the  8ubKcril)er,  and,  consequently,  not  negoti- 
able, and  therefore  it  .cannot  be  a  bill  of  ex- 
change, because  it  is  incident  to  the  nature  of  a 
bill  of  exchange  to  be  negotiable ;  but  here  this 
bill  is  negotiable,  for  if  it  had  been  indorsed 
payable  to  I,  N.,  I.  N.  might  have  brought  an 
action  upon  it,  as  upon  a  bill  of  exchange. 
Why,  then,  should  it  not  be  before  such  m- 
dorsement  a  bill  of  exchange  to  the  plaintiff 
himself ;  since  the  defendant  by  his  subscrip- 
tion has  shown  his  intent  to  be  liable  to  the 
pa^'ment  of  this  money  to  the  plaintiff  or  his 
order;  and  since  he  hath  therebv  agreed  that  it 
shall  be  assignable  over,  which  is  -by  conse- 
quence that  it  shall  be  a  bill  of  exchange:  and 
to  make  *such  a  note  a  bill  of  exchange  [*432 
can  be  no  wrong  to  the  defendant,  because  he, 
by  signing  the  note,  has  made  himself  to  that 
purpose  a  merchant,  and  has  given  his  consent 
that  his  note  shall  be  negotiate,  and  has  there- 
by subjected  himself  to  the  law  of  merchants." 
Strong  as  this  reasoning  is.  it  was  not  sufficient 
to  convince  Lord  Holt;  A  similar  argument 
by  Brotheriek  produced  no  greater  effect  upon 
his  lordship  in  the  case  of  Buller  v.  Crips,  6 
Mod.  i^9.  ^  Anne,  where  it  was  said  that  "he 
that  gave  this  note  did,  by  the  tenor  thereof, 
make  it  assignable  or  negotiable  by  the  words 
'or  order,'  which  amount^s  to  a  promise  or  under- 
taking, to  pay  it  to  any  whom  he  should  ap- 
point, and  the  indorsement  is  an  appointment 
to  the  plaintiff." 

But  although  his  Lordship  would  not  ac- 
knowledge the  weight  of  his  own  arguments, 
they  have  been  duly  appreciated  by  subsequent 
judges. 

In  the  case  of  Edie  et  al.  r.  E.  India  Company, 
Trin.  1  Q.  III.  2  Burr.  1216,  it  was  contended 
for  the  plaintiffs  "that  a  promissory  note  or 
bill  of  exchange,  originally  made  payable  to 
one,  or  order,  is,  in  its  own  nature,  assignable ; 
and  the  a^ssi^ee  has  the  whole  interest  in  it,  and 
may  assign  it  as  he  pleases;  and  any  restriction 
or  confinement  of  his  assignment  of  it  is  con- 
trary to  the  nature  of  the  thing,  and,  therefore, 
void."  And  the  counsel  for  the  defendants  ad- 
mitted that  such  a  bill  of  exchange  * '  was  nego- 
tiable in  its  nature. "  But  they  contended  that 
an  indorsement  to  a  man,  without  the  words  or 
order,  was  no  more  than  a  naked  authority  to 
receive  the  money. 

Lord  Mansfield  said,  "  a  draft  drawn  upon 
one  person,  directing  him  to  pay  money  to 
another  or  order,  is,  in  its  original  creation,  not 
an  authority,  but  a  bill  of  exchange,  and  is  ne- 
gotiable." 

Mr.  Justice  Dennison.  "  Where  a  bill  is  ori- 
ginally made  payable  to  A.  or  order,  it  is  of 
course,  and  in  its  very  essence,  negotiable,  from 
hand  to  hand.  An  inland  bill  oi  exchange  is 
assignable  in  its  nature."  "Foreign  bills  are 
equally  so  by  the  laws  of  merchants. "  * '  This  Is 
matter  of  law :  and  the  law  is  clearly  and  f  ull v 
fixed.  There  is  no  instance  of  a  restrictive  limi- 
tation, where  a  bill  is  originally  made  payable  to 
a  man  or  order."  "In  general  the  indorsement 
follows  the  nature  of  the  thing  indorsed ;  and 
is  equally  negotiable."  "The  law  has  deter- 
mined that  the  bill  is  negotiable  in  itself." 
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Mr.  Justice  Wilmot.  **This  original  con- 
tract is  *  to  pay  to  such  person  or  persons  as  the 
payee  or  his  assignees,  or  their  assignees  shall 
direct,' and  there  is  the  same  privitj  {iiee  1  W. 
Bl.  Rep.  £99.  8.  C.)  between  the  drawer  and 
the  last  assignee,  as  the  first."  '*  The  first 
433*]  *assigns  over  that  chose  in  action  which, 
in  its  nature,  and  by  the  express  permission  of 
law,  is  assignable,  with  the  same  privileges  and 
advantages  that  it  had  when  he  received  it." 
"  The  indorsement  \b  part  of  the  original  con- 
tract, and  is  incidental  and  appurtenant  to  it, 
in  the  nature  of  it,  and  must  be  understood  and 
interpreted  in  the  same  manner  as  the  bill  was 
drawn.  And  the  endorsee  holds  in  the  same 
manner,  and  with  the  same  privileges,  qualities 
and  advantages  as  the  original  payee  held  it ;  that 
is,  as  an  assignable,  negotiable  note,  which  he 
may  indorse  over  to  another,  and  that  other  to 
a  third,  and  so  on  at  pleasure. "  ' '  And  there  is 
no  difference  whether  the  determinations  be  on 
promissory  notes  or  on  bills  of  exchange:  it  is 
just  the  same  thing;  because  it  is  to  be  gov- 
erned by  the  same  rule."  "The  convenience 
and  course  of  trade  is  to  be  attended  to:  the  in- 
tention is  to  be  regarded,  not  the  form." 

The  case  Grant  v.  Vaughan,  3  Burr.  1516, 
was  by  the  bearer  against  the  drawer  of  a  check 
in  this  form,  "  Pav  ship  Fortune  or  bearer  70i. " 
This  check  was  delivered  to  one  Bicknell,  the 
ship's  husband,  who  lost  it.  It  came  honestly 
to  the  hands  of  the  plaintiff  in  the  way  of  trade. 
The  declaration  was  upon  a  bill  of  exchange, 
and  for  monev  had  and  received.  On  the  part 
of  the  defendant  it  was  contended  "  that  this 
was  not  a  negotiable  note,  but  only  an  author- 
ity to  receive  so  much  cash.  That  M  cannot  be 
considered  as  a  negotiable  bill  of  exchange ;  for 
it  was  not  accepted  nor  indorsed,  nor  was  it  pro- 
testable,  nor  entitled  to  any  day  of  grace." 

"  The  plaintiff 's  counsel  insisted  that  this  bill 
or  note  was  in  its  natiu'e  negotiable ;  that  such 
bills  were  in  fact  always  considered  as  negoti- 
able, and  actually  negotiated,  and  commonly 
circulated  as  cash.  And  if  they  be,  from  the 
nature  of  the  contract,  negotiable,  the  finding 
of  the  jury  cannot  alter  the  law."  **  They  ob- 
ject that  it  is  not  a  bill  of  exchange,  because  it 
IS  not  accepted,  nor  can  be  protested,  nor  is  enti- 
tled to  a  day  of  grace,  nor  is  indorsable.  But 
it  is  a  negotiable  instrument.  It  is  not  neces- 
sary that  it  should  be  a  bill  of  exchange ;  an  in- 
land bill  of  exchange  is  not  like  a  foreign  bill  of 
exchange ;  for  the  former  could  not  have  been 
protested  before  this  act  of  parliament,  nor  needs 
to  be  so  since  the  act ;  whereas,  a  foreign  one 
always  absolutely  required  it."  "Whoever 
^ves  a  note  payable  to  bearer,  expressly  prom- 
ises to  pay  it  to  every  fair  bearer;  however,  an 
implied  promise  would  suffice  for  our  purpose." 

This  reasoning  is  evidently  grounded  upon 
general  principtes  of  the  construction  of  con- 
tracts ;  for  the  counsel  then  go  on  to  reason  from 
the  statute  of  Anne.  "But,"  say  the  counsel, 
434*]  "  they  were  negotiable  *before  the  act 
was  made. "  * '  And  there  is  no  case  at  all  where 
it  has  been  determined  that  a  note  of  this  kind 
cannot  be  given  in  evidence  upon  a  general 
indebitatus  a4»umpfiit  for  money  had  and  re- 
ceived. It  is  enough  for  the  plaintiff  that  this 
note  was  negotiable.  The  bearer  must  prevail 
against  the  drawer  in  some  mode  of  action." 
"  But  there  can  be  no  sort  of  doubt  on  the  lat- 

166 


ter  count,"  (money  had  and  received,)  "as  the 
note  is  evidence  oi  the  plaintiff's  monev  being  in 
the  hands  of  the  person  who  gave  it.  Whether, 
therefore,  this  case  be  considered  upon  princi- 
ples of  law,  prior  to  the  act  of  8  and  4  Anne, 
or  upon  that  act,  or  upon  what  has  passed  sinct; 
the  act.  it  will  appear  that  the  plaintiff  ought 
to  recover  upon  this  action." 

Lord  Mansfield  went  into  a  minute  examina- 
tion of  the  cases  of  Nicholson  and  Sedgwick, 
Horton  and  Coggs,  and  Hodges  v.  Steward, 
and  said  that  upon  general  principles,  they 
were  not  agreeable  to  law.  "It  is  a  question 
of  law  whether  a  bill  or  note  be  negotiable  or 
not.  It  appears  in  the  books  that  these  notes 
are  by  law  negotiable;  and  the  plaintiff's  main- 
taining his  action  or  not  maintaining  it,  depends 
upon  the  question,  whether  such  a  note  is  ne- 
gotiable or  not."  Speaking  of  the  decisions 
of  Lord  Holt  before  the  statute  of  Anne,  he 
says,  ' '  The  objection  was  to  bringing  an  action 
upon  the  note  itself,  as  upon  a  specialty;  but  I 
do  not  find  it  anywhere  disputed  that  an  action 
upon  an  indebitatus  asmimpnt  generally,  for 
money  lent,  might  be  brought  on  a  note  pay- 
able to  one  or  order."  "But  upon  a  second 
count,  the  present  case  is  quite  clear,  beyond 
all  dispute;  for  undoubtedly,  an  action  for 
money  had  and  received  to  the  plaintiff's  use 
may  be  brought  by  the  bona  fide  bearer  of  a 
note  made  payable  to  bearer.  *  There  is  no  case 
to  the  contrary.  It  was  certainly  money  re- 
ceived for  the  use  of  the  original  advancer  of 
it ;  and,  if  so,  it  is  for  the  use  of  the  person  who 
has  the  note  as  bearer." 

Mr.  Justice  Wilmot.  "Probably  the  jury 
took  upon  themselves  to  consider  whetlier  such 
bills  or  notes  as  this  is,  were  in  their  own  nature 
negotiable. "  But  this  is  a  point  of  law ;  and  by 
law  th^  are  "negotiable."  And  again  he 
says,  "But  this  is  a  negotiable  note;  and  the 
action  may  be  brought  in  the  name  of  the 
bearer.  Bearer  is  descriptio  peraona  and  a  per- 
son may  take  by  that  description  as  well  as  by 
any  other.  In  the  nature  of  the  contract  there 
is  no  impropriety  in  his  doing  so.  It  is  a  con- 
tract to  pay  the  bearer,  or  to  the  person  to 
whom  he  shall  deliver  it,  (whether  it  be  a  note, 
or  a  bifl  of  exchange,)  and  it  is  repugnant  to 
the  contract,  that  the  drawer  should  object  that 
the  bearer  has  no  right  to  demand  payment  from 
him." 

' '  *It  is  agreeable  to  common  sense  [*435 
and  reason  that  if  a  man  comes  by  such  a  note 
or  bill  fairly,  and  on  a  valuable  consideration, 
he  should  have  a  right  to  maintain  an  action 
upon  it  as  bearer." 

"  The  reasons  given  in  the  cases  that  are  op- 
posite to  this,  QlintorCH  Case,  S  Shofner,  }S35,) 
are  altogether  unsatisfactory.  Those  determina- 
tions strike  at  this  great  branch  of  commerce; 
if  they  were  to  prevail  they  would  put  an  end  to 
all  this  species  of  it." 

"  Even  before  the  statute  of  8  and  4  Anne, 
Lord  Chi^f  Justice  Holt  himself  thought  that 
an  indebitatus  assumpsit  for  money  lent,  or  for 
money  had  and  received,  might  be  maintained 
upon  such  a  note :  and  if  it  was  a  question  ante- 
cedent to  that  act,  I  should  stand  by  that  first 
case  of  Hinton,  rather  than  the  latter  ones  which 
differ  from  it.  But  that  statute  was  made 
expressly,  and  on  purpase,  to  obviate  these 
doubts.     However,   if  you  would  suppose  it 
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made  to  intrtnluce  a  new  law,  and  that  such  an 
action  could  not  be  maintained  before  the  mak- 
injf  of  it,  yet,"  «&c. 

"  This  now  under  consideration  is  a  negoti- 
;»ble  instrument,  which  I  think  partakes  more 
of  the  nature  of  a  promissory  note  than  a  bill  of 
t'xchanfi^.  But  taking  it  as  a  bill  of  exchange. 
A  bill  of  exchange  is  a  promise  to  pay  tiie 
money  if  the  drawee  does  not  pay  it." 

Mr.  Justice  Yates  said,  "nothing  can  be 
more  peculiariy  nogotiable  than  a  draft  or  bill 
payable  to  bearer;  which  is,  in  its  nature,  pay- 
able from  hand  to  hand,  toties  quotiee. 

'  *  It  ha<l  been  doubted,  it  is  true,  whether  that 
>pec?ies  of  action  where  the  plaintiff  declares 
u{K>n  the  note  itself,  as  upon  a  specialty,  was 
l»roper;  but  here  is  a  count  for  money  had  and 
n*ceived  to  the  plaintiff's  use.  The  Question 
wliether  be  can  bring  this  action,  depenas  upon 
it.s  iKjinir  assignable  or  not.  The  original  ad- 
vancer of  the  money  manifestly  appears  to  have 
had  the  money  in  the  hands  of  the  drawer;  and, 
therefore,  he  was  certainly  entitled  to  bring  this 
action,  and  if  he  transfers  his  property  to  another 
|X'non,  that  other  person  may  maintain  the  like 
action."  '*  Giving  such  a  bill  is,  as  it  were,  an 
assignment  of  so  much  property,  which  becomes 
money  had  and  received  to  the  use  of  the 
holder  of  the  bill."  (8e^  aim  3  T.  R.  182,  Tat- 
i*f^k  p.  liar  rim,) 

It  will  be  observed  that  the  whole  reasoning 
of  this  case  is  grounded,  not  on  the  custom  of 
merchant,  but  upon  the  check  being  a  negoti- 
436*]  able  *instrument,  in  its  nature;  and 
that  it  applies  as  strongly  to  a  promissory  note 
lief  ore  the  statute  of  Anne  as  to  a  bill  of  ex- 
rhange. 

A  practical  exposition  of  these  principles  is  to 
l>-  found  in  the  case  of  Fenner  f>,  Meare»,  2  W. 
W,  l:ii)9,  which  was  an  action  for  money 
had  and  received,  brought  by  the  assignee  of  a 
n*pttMlentia  bond,  agamst  the  obligor.  The 
lH)n(i  was  payable  to  one  Cox.  The  defendant, 
in  the  presence  of  Cox,  signed  an  indorsement 
on  the  bond,  by  which  he  acknowledged  him- 
self ' '  l)ound  to  pay  to  such  assignee  thereof  as 
should  be  duly  appointed  by  him  the  said  James 
( *<>x,  the  whole  of  the  principal  and  interest  of 
t lie  within  bond,  agreeably  to  the  tenor  thereof, 
wiiliout  any  deduction  or  abatement  whatso- 
<*ver.* 

It  was  objected  for  the  defendant,  that  no 
trcneral  indebitatus  assumpsit  will  lie  where  the 
iU'hi  arises  on  a  specialty,  and  if  it  did,  yet  the 
plaintiff  ought  to  have  recovered  no  more  than 
\n'  paid  to  the  assignor,  with  common  legal  in- 

t<Tl«t. 

For  thf;  plaintiff  it  was  said,  that  the  objection 
was  only  to  the  form  of  the  action ;  and  the 
c-ourt  would  not  grant  a  new  trial  contrary  to 
«'<|uity.  "But  the  form  of  the  action  is  well 
conceived.  The  indorsement  is  an  assumpsit 
by  single  contract,  as  much  as  if  made  on  a 
v'parate  paper  after  the  assignment  had.  Meiires 
promises  to  pay  any  one  to  whom  Cox  should 
assign ;  b«»ides  the  reiterated  promise  made  to 
Evans  after  Meares's  return."  "As  for  the 
^lamages  and  interest,  those  must  pursue  the 
irrms  of  the  original  contract,  which  is  now 
transferred  to  Fenner." 

Blaokstone,  Justice.  "  As  this  is  entirely  a 
new  Question,  and  I  cannot,  upon  so  short  a 
4'onsideration,  foresee  all  the  consequences  at- 
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tending  it,  I  shall  avoid  giving  any  decisive 
opinion  upon  it.  I  cannot,  for  instance,  upon 
so  transient  a  view,  discern  what  effect  might 
be  derived  to  the  assets  of  a  person  deceased,  by 
thus  turning  a  specialty  debt  into  a  simple  con- 
tract. And  from  this  caution,  rather  than  from 
any  great  doubt  attending  this  particular  case,  I 
choose  to  determine  it  upon  plainer  and  more 
indisputable  grounds,  arising  from  the  evidence 
before  us.  The  promise  made  by  Meares  to 
Evans,"  (a  messenger  sent  by  the  plaintiff  to  the 
defendant  to  give  him  notice  of  the  assignment 
and  to  demand  the  money,)  "upon  his  return 
from  India,  is  clearly  an  assumpsit  to  Fenner. 
It  would  be  a  sufficient  promise  to  avoid  the 
statute  of  limitations.  And  the  assignment  and 
other  transactions  are  fully  sufficient  as  a  con- 
sideration, to  make  that  assumpsit  binding. 
Upon  that  ground  it  is  therefore  clear  that  a 
general  indebitatus  assumpsit  will  lie.  8d.  As 
to  the  quantum  of  damages.  *I  think  it  [*437 
perfectly  right.  Whatever  would  have  been 
due  to  Cox,  is,  by  the  assignment,  transferred 
to  Fenner." 

Naueb,  Justice.  **  I  think  this  is  a  particular 
promise  to  the  assignee,  whenever  any  such 
should  be.  When,  therefore,  the  assignment  is 
executed,  the  monev  is  demandable  by  virtue  of 
that  assumpsit ;  and,  of  consequence,  this  action 
well  lies.  I  agree  with  my  brother  Blackstone. 
in  respect  to  the  (quantum  of  damages." 

De  Grey,  Chief  Justice.  "At  the  trial  I 
gave  an  opinion  that  in  point  of  law  this  action 
was  maintainable,  and  I  have  seen  no  reason  to 
change  it.  Were  I  now  silent,  it  might  be 
thought  I  had.  But  I  am  still  satisfied  that  the 
action  will  lie,  abstracted  of  the  particular  evi- 
dence on  which  my  brother  Blackstone  has 
founded  his  opinion.  Respondentia  bonds  have 
been  found  essentially  necessary  for  carrying  on 
the  Indian  trade.  But  it  would  clo^  tnese  se- 
curities, and  be  productive  of  great  inconven- 
ience, if  they  were  obliged  to  remain  in  the 
hands  of  the  first  obligee.  This  contract  is 
therefore  devised  to  operate  upon  subsequent 
assignments;  and  amounts  to  a  declaration,  that, 
upon  such  assignment,  the  money  which  I  have 
so  borrowed,  shall  no  longer  be  the  money  of 
A.  but  of  B.,  his  substitute.  The  plaintiff  is 
certainly  entitled  to  the  money  in  conscience, 
and,  therefore.  I  think,  entitled  also  at  law;  for 
the  defendant  has  promised  to  pay  any  person 
that  shall  be  entitled  to  the  money." 

It  will  be  observed  that  there  is  no  difference 
between  the  ground  of  Blackstone's  opinion, 
and  that  of  the  other  judges,  excepting  m  this, 
that  the  former  chose  to  ground  his  opinion 
upon  the  verbal  promise  made  after  the  aasign- 
ment,  and  the  others  rested  it  upon  the  written 
promise  on  the  back  of  the  bond,  made  before  the 
assignment;  but  all  must  have  agreed  that  the 
debt  was  assignable,  with  the  assent  of  the  debtor. 

The  case  of  Innes  v.  Dunlop,  8  T.  R.  595,  was 
by  the  assignee  of  a  Scotch  bond,  against  the 
obligor.  There  were  two  special  counts,  and 
four  money  counts.  To  the  two  special  counts 
the  defendant  demurred. 

"  Onslow,  Sergeant,  in  support  of  the  demur- 
rer, objected  that  the  plaintiff,  who  was  merely 
the  assignee  of  a  chose  in  action,  could  not  sue 
in  his  own  name,  but  should  have  brought  the 
action  in  the  name  of  Hunter  &  Co. .  the  obligees 
in  the  bond.     But, 
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*'  The  Court,  after  observino;  that  this  was  not 
an  action  on  the  bond,  said  that  they  were 
clearly  of  opinion  that  the  assignment  of  the 
438*]  bond  *to  the  plaintiff  was  a  considera- 
tion for  the  assumpsit  by  the  defendant,  in  the 
same  manner  as  actions  of  assumpsit  are  main- 
tained, in  every  day's  practice,  upon  foreign 
judgments;  and  the  defendant,  by  demurring, 
had  confessed  both  the  consideration  and  the 
assumpsit.  And,  tlierefore,  they  gave  judg- 
ment for  the  plaintiff."  In  a  note  to  this  case, 
the  reporter  refers  to  the  case  of  Fenner  and 
Mmres,  m  Bl.  Rep.  1269,  before  cited.  Although 
the  declaration  states,  that  "  by  reason  of  the 
premises,"  (viz.,  the  making  of  the  i)ond  and  the 
assignment  to  the  plaintiff,)  "  and  according  to 
the  law  of  Scotland,  the  defendant  became,  and 
was  indebt<?d  to  the  plaintiff,"  and  being  so  in- 
debted, in  consideration  thereof,  promised  to 
pay,"  &c.,  yet  the  law  of  Scotland  does  not 
seem  to  be  the  ground  of  the  judgment,  but  the 
court  rely  entirely  ujwn  the  assignment  of  the 
bond  being  a  sufficient  consideration  for  the 
assumpsit,  agreeably  to  Judge  Blackstone's 
opinion  in  Fenner  and  Mmrea, 

The  case  of  JUed  v.  Ingraham,  3  Doll.  606,  is 
a  strong  case  in  support  of  the  principle  that  a 
contract  may  be  made  negotiable  by  the  inten- 
tion of  the  parties.  It  was  an  action  in  the 
Supreme  Court  of  Pennsylvania,  brought  by 
the  assignee  of  a  stock  contract  to  recover  the 
amount  of  the  difference,  due  on  the  contract, 
which  was  expressed  in  these  words:  "  On  the 
18th  of  April,  1792,  1  promise  to  receive  from 
Joseph  Boggs,  or  order,  ten  thousand  dollars, 
six  per  cents  and  pay  him  for  the  same  at  the 
rate  of  23  shillings  and  7  pence  f  per  pound. 
(Signed)  "Francis  Ingbaham." 

The  assignment  was  indorsed  in  these  words: 

"  I  do  hereby  authorize  William  Reed,  or  his 
order,  to  tender  or  deliver  the  stock  within  men- 
tioned, and  the  said  William  Reed,  or  his  order, 
to  receive  for  the  same  the  sums  of  money  due 
and  payable  therefor,  at  the  rates  within  ex- 
pressed. (Signed)  Joseph  Boggs.". 

The  defendant  had  notice  of  the  assignment 
before  the  day  of  payment,  and  the  stock  was 
duly  tendered.  The  defendant  contended  that 
the  contract  was  not  negotiable,  but  that  if  it 
was,  he  had  a  right  to  offset  against  Boggs. 

*'  By  the  Qmrt.  The  action  is  well  brought, 
as  it  is  founded  on  a  contract  in  which  the  de- 
fendant expressly  stipulates  that  he  will  receive 
the  stock  from,  and  pay  the  price  to,  Joseph 
Boggs,  or  his  order.  On  general  principles  of 
law,  stock  contracts  cannot  be  regarded  as 
439*]  *negotiable  ;  but  a  contractor  may  cer- 
tainly make  himself  liable  as  if  they  were  so; 
and  the  maxim,  nioduH  et  conDeniio  vincunt  teges, 
applies  forcibly  to  the  case. 

' '  With  respect  to  the  alleged  inconvenience, 
that  in  the  present  form  of  action  the  defendant 
is  debarred  from  the  benefit  of  a  set-off,  it  would 
be  enough  to  answer,  that  as  this  is  the  conse- 
quence of  his  own  act  and  agreement,  he  has 
no  reasonable  cause  of  complaint.  But  it  is  also 
obvious  that  when  the  contract  wjis  assigned, 
and  the  present  action  was  instituted,  there  did 
not  exist  between  him  and  Boggs  any  mutual 
debt,  or  demand,  which  could  be  the  subject 
of  defalcation  upon  the  principles  of  the  act  of 
assemblv." 

•*  Veixiict  for  the  plaintiff." 
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Upon  a  policy  of  insurance,  the  person  inter- 
ested is  allowed  to  bring  an  action  in  his  own 
name,  although  not  mentioned  in  the  policy. 
1  Shower,  156.  And  a  bill  of  lading  has  always 
been  held  to  be  assignable,  and  the  assignee  mn}^ 
bring  an  action  in  his  own  name,  against  the 
master  or  owners  for  the  goods.  1  Lord  Rfiy. 
211,  Emm  v.  Martlett.  4  Bvrr.  2061,  Wright 
V.  Camj)f)eU.  1  T.  R.  206,  Caldwell  v.  Bail.  I 
2\  R.  746,  Hibberts  v.  Carter.  In  these  cases  it 
was  held  that  the  assignment  of  the  bill  of 
lading  alters  the  property.  So  in  the  case  of 
Walker  v.  Walker,  6  Mod.  IS,  Lord  Holt  held 
that  the  cast  of  a  die  altered  the  property  of  the 
money  in  the  hands  of  a  stakeholder.  ICyd,  i^2. 
says,  that  notes  payable  to  order  have  always 
been  held  to  be  negotiable. " 

To  these  authorities  may  be  added  that  of  the 
case  of  Oerard  v.  La  Co»teet  al.  1  Dallas,  194. 

From  all  these  cases  it  seems  to  be  a  main- 
tainable proposition  that  a  man  may  make  his^ 
debt  negotiable,  notwithstanding  the  principle 
that  a  chose  in  action  cannot  be  assigned.  In- 
deed, that  principle  seems  to  have  been  intro- 
duced for  the  purpose  of  preventing  the  creditor 
from  transferring  his  right  of  action  contrarj'  to 
the  will  of  the  debtor,  but  was  not  intended  to 
apply  to  those  cases  where  the  debtor  had  ex- 
pressly authorized  his  creditor  to  assi^  it. 

4.  The  fourth  point  is  that  no  indebitatuft 
asmmpsit  will  lie  without  privity. 

This  idea  seems  to  have  been  founded  upon 
the  exploded  doctrine,  that  indebitaiv^t  astntrnp- 
dt  will  lie  only  in  cases  where  debt  wiU  lie. 
But  *even  admitting  the  latter  proposi-  [*440 
tion  to  be  true,  yet  it  will  not  apply;  for  in  the 
case  of  Core  and  Woddye  (and  the  other  cases 
cited  which  were  dependent  upon  it)  it  was  held 
that  if  a  man  receives  money  to  my  use,  I  may 
maintain  an  aetion  of  debt  against  him  for  it. 

Plowden,  in  the  case  of  Piatt  p.  Locke,  Pcutch^ 
4  Edw.  VL ,  which  was  an  action  of  debt  agiunst 
the  sheriff  for  an  escape,  fol.  36.  (a.  and  b.)  says. 
"And  so  it  appears  that  the  action  upon  the 
matter  was  maintainable,  although  there  w^as 
not  any  contract  between  them;  for  upon  a 
liberate  delivered  to  the  clerk  of  the  Uana- 
per,  who  has  assets  in  his  hands,  an  action 
of  debt  will  lie  against  him,  as  appe^irs  by  1 11. 
VIL,  and  yet  there  is  not  any  contract  betwei»n 
them,  nor  any  privity  in  words;  and  so  in  mam' 
like  cases." 

In  the  case  of  Whertpood  v.  Shaw,  44  EUz. 
1  BroionJUno,  82,  it  was  adjudged  that  although 
no  contract  was  between  the  parties,  yet  when 
either  money  or  goods  are  delivered,  ujx>n  con- 
sideration, to  the  use  of  A.,  A.  may  have  an 
action  of  debt.  And  of  that  opinion  was  Mon- 
tague, 28  H.  VIIL  in  Core  and  Woddye*^  Case; 
and  also  there  is  a  precedent  of  such  actions  in 
the  Book  of  Entries."     Yelr.  2,i,  S.  C. 

In  1  Salk.  27,  Jae4?b  v.  Allen,  an  executor 
brought  an  action  for  money  had  and  receive*! 
against  an  attorney  of  an  administrator,  wha 
had  been  appointed  before  it  was  known  that 
there  was  a  will,  and  it  was  held  to  lie,  although 
the  attorney  had  paid  it  over  to  the  administra- 
tor before  action  brought.  Here  certainly  was 
no  privity  of  contract. 

In  2  }V.  Bl.  830,  Hitchen  v.  CamplteU,  it  is 
said  by  the  court  that,  *•  The  same  principle 
which  supports  this  action  against  one  who 
receives  money  from  the  banki^pt  himself,  will 
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support  it  against  anotlier  who  receives  it  un- 
der the  l>ankrupt .  In  both  cases  it  is  the  property 
of  the  aftsignees.  And  though  while  this  action 
was  in  its  infancy  (^  Jone*,  1^(1.  2  Lev.  245,)  the 
courts  endeavored  to  find  technical  arguments  to 
support  it,  as  by  a  notion  of  privity,  &c.,  yet 
that  principle  is  too  narrow  to  support  these 
actions,  in  ffeneral,  to  the  extent  to  which  they 
are  admitted. "  In  the  same  case,  as  reported  in 
J  Wil»n,304,  it  is  said  by  the  court,  "  Whoever 
has  received  the  money  for  the  banknipt's 
goods  is  supposed  in  justice  to  have  received 
the  f^me  for  the  use  of  the  assignees,  in  whom 
the  property  of  those  goods  was^  by  law,  vested ; 
and  to  have  promised  to  pay  the  same  to  the 
assifirnees;  there  is  a  supposed  privity  of  con- 
tract between  the  persons  whose  money  it  lawful- 
ly is,  and  iheperson  who  has  got  or  received  it." 
Ail*]  *The  same  ideas  are  suggested  by 
Lord  JVtanstield  in  the  case  of  HmtkeH  r.  iSaun- 
den,  Cowp.  2iK).  Indeed,  among  the  innumera- 
ble cases  in  which  the  siction  for  money  had 
and  received  is  the  proper  remedy,  sciircely  one 
can  be  found  in  which  there  exists  any  privity 
of  contract  between  the  parties. 

It  lies  to  recover  fees  received  bv  the  defend- 
ant claiming  a  right  to  the  plaintiff's  office ;  as 
in  the  case  of  HKntard  v.  Woody  2  Jories,  1^6.  1 
Fretm,  JpS,  478,  where  the  action  was  brought 
to  try  the  plaintiff's  title  to  the  office  of  steward 
of  a  court  baron.  ' '  It  was  objected  for  the  de- 
fendant, tiiat,  this  action  did  not  lie,  but  only  a 
special  action  on  the  case;  and  that  this  action 
U  not  only  improper,  but  contrary  to  the  truth 
of  the  case;  for  the  plaintiff  aeclares  upon 
assumpsit  for  money  received  by  the  defendant 
to  the  use  of  the  plaintiff,  and  the  jury  find 
that  the  defendant  received  the  money  to  his 
own  use,  claiming  the  office  of  steward  in  his 
own  right,  and  the  money  as  fees  incident  to 
the  office,  which  he  had  exercised  contrary  to 
the  will  of  the  plaintiff,  and  not  otherwise  due 
than  by  the  exercise  of  the  office.  That  this 
money  was  incident  to  the  tort  done  by  the  de- 
fendant in  the  exercise  of  the  office,  and  where 
a  receipt  depends  merely  on  a  tort,  there  can  be 
no  contract,  or  privity,  and  without  these,  no 
debt,  and  by  consec|uence  indebiintus  itssumpdt 
does  not  lie."  But  it  was  resolved  by  the  whole 
court  that  the  action  lay;  for  this  is'  an  expedi- 
tious remedy  to  facilitate  the  recovery  of  just 
rights;  and  this  manner  of  action  has  now  pre- 
vailed for  a  long  time;  and  the  point  had  been 
ruled  often  by  the  judges  in  their  circuits,  and 
actions  frequently  brought  in  this  manner;  and 
lately  upon  solemn  argument  in  the  court  of 
exchequer,  in  the  case  of  Dr.  Arts,  -2  Mod.  2S0, 
viho  brought  such  action  for  the  profits  of  the 
office  of  comptroller  in  the  port  of  Exeter,  it 
was  resolved  by  the  Lord  Chief  Baron  and  all 
the  court  that  the  action  lay. "  Here  the  same 
exception  was  expressly  overruled  which  is  now 
set  up  in  the  present  action ;  and  it  has  been 
aniformly  overruled  ever  since.  The  same 
points  were  made  and  ovemiled  in  the  case  of 
Dr.  Aris,  above  cited ;  and  the  court  said  that 
indtbiiatvs  assiunpnt-  will  lie  f6r  rent  received 
by  one  who  pretends  a  title,  and  cited  4  ^i-  yJI- 
0.  b.  and  MooTt  458.  This  was  also  agreed  in 
12  Mod.  324,  Uusmy  v.  FiddaU. 

"In  assumpsit  for  money  received  to  the 
plaintiff's  use,  the  question  at  the  trial  was, 
who  was  the  yeoman  of  the  bhick  rod."    I^ 
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Mod.  607.  It  lies  to  try  the  title  to  a  curacy,  S 
Wil.  355.  So  for  money  extorted  by  duress  of 
goods.  2  Str.  915,  Antley  v.  Reyiioldn,  and  4 
T.  R.  4^5,  Trmnff  v.  Wilson.  And  for  money 
paid  under  an  order  of  a  court  not  having  com- 
petent authority.  £  Ld.  Ray.  742,  *NeW'  [*44:2 
digate  v.  Davy.  For  a  part  of  a  sum  of  money 
paid,  and  the  whole  sum  afterwards  recovered 
by  judgment.  1  Vern.  176,  Barbone  r.  Brent. 
By  a  soldier  against  his  captain  for  the  value 
01  a  horse  lost  in  a  storm.  2  Ld.  R(ty.  1007, 
Norria  v.  Napper.  By  a  woman  against  a  man 
who  married  her,  having  a  former  wife  living, 
for  rents  of  the  plaintiff's  lands  received  by  the 
man.  11  Mod,  146,  Anher  v.  WaUis.  Against 
a  sheriff  for  money  levied  on  a  /?.  fa.  Comb. 
430,  447.  1  Salk.  22.  6  M<*d.  161.  For  the 
price  of  goods  taken  in  execution,  and  sold  un- 
der a  warrant  of  distress  upon  a  conviction, 
the  conviction  having  been  quashed.  FeUham 
V.  Terry,  cited  in  Lindon  v.  Hooper,  Cmtp.  419. 
So  it  lies  against  a  stake  holder  on  the  determi- 
nation of  a  wager.  10  Mod.  315,  7<??»;>fe  r. 
Welds.  For  money  paid  to  insure  lottery'  tickets, 
such  insurance  being  contrary  to  law.  Cofcp. 
79,i,  Brofrnitig  v.  Moivis.  For  a  forfeiture  un- 
der a  by-law  of  the  corporation  of  barber  sur- 
geons in  London.  2  Lev.  252.  So  it  lies  in 
disaffirmance  of  the  contract,  for  the  purchase 
money  paid  for  a  thing  not  delivered.  1  Str. 
407.  Anon.  For  money  paid  by  mistake. 
Cowp.  507,  BuUer  t.  ifamson.  thuff.  637. 
{6 IS)  Ancher  v.  Bank  of  England.  Against 
commissioners  of  bankrupt,  for  a  dividend. 
Doug.  4O8,  Broym  v.  BuUen.  Against  the  prin- 
cipal, if  the  money  be  paid  over  by  the  agent. 
1  Stra.  480,  Cary  v.  Webster.  4  Burr.  1984, 
Sadler  v.  Emus.  In  the  cases  of  a  fictitious 
payee  of  a  bill  of  exchange,  it  was  admitted 
there  was  no  privity,  and  yet  the  plaintiffs  re- 
covered on  the  count  for  money  had  and  re- 
ceived. ///.  Bl.  313,  CoUins  v.'^ Emmit.  3  T. 
R.  177,  TalUpck  p.  Harris.  3  T.  R.  182,  Vere  r. 
Lewis.  1  H.  Bl.  586,  Gibstm  v.  Miiiet.  In  the 
following  cases  there  was  no  privity  of  contract, 
yet  the  plaintiff  had  judgment.  Styles,  ^96, 
Sfarkey  t.  Mill.  1  Vent.  119,  Hornney  t.  Dim- 
of:Jce.  1  Bui*r.  374,  Hfirris  v.  Huntbnck.  2  Burr. 
1005,  Moses  V.  Macferlan.  3  Burr.  1516,  Grant 
c.  Vaugfum.  Cowp.  199,  Clarke  r.  Sliee  and 
Johnson.  2  W.  Bl.  827,  Hitrfien  v.  CamjibeU. 
3  WiL^n,  308,  S.  C.  These  cases  clearly  show 
that  the  want  of  i)rivity  is  no  objection  to  the 
action  of  indebitatus  assuvipsitior  money  had 
and  received.  If,  then,  the  want  of  privity  is 
no  bar,  what  is  there  to  prevent  the  plaintiff 
from  recovering  against  the  defendant*?  Is  it 
that  he  is  not  in  justice  entitled  to  the  money? 
Or  has  the  defendant  a  right  to  retain  it?  It' is 
admitted  that  the  plaintiff  may  look  to  the  in- 
termediate indorser,  and  that' he  may  recover 
from  the  defendant.  The  objection  then  is, 
that  the  defendant  is  not  liable  to  the  present 
plaintiff,  but  to  the  intermediate  indorser,  who 
alone  is  liable  to  the  plaintiff.  But  the  plaintiff 
may  sue  in  the  name  of  the  intermediate  in- 
dorser, * '  for "  as  Lord  Holt  says  in  Bulkr  v. 
Crisp,  "the  indorsement  amounts  at  lea,st  to  an 
agreement  that  the  indorsee  should  sue  for  the 
money  in  the  name  of  the  indorser,  and  receive 
it  to  his  own  use;"  and  this  court,  will  prevent 
*the  intermediate  indorser  from  reletis-  [*4:4:i^ 
ing  the  action,  and  from  interfering   in  any 
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other  manner  to  frustrate  the  plaintiff's  suit. 
Beiudes,  a  recovery  and  satisfaction  in  the  pres- 
ent action  will  be  a  bar  to  any  action  which  the 
intermediate  indorser  may  bring  against  the 
present  defendants  on  the  same  note.  Complete 
justice  is  done  between  both  parties  in  the  short- 
ent,  least  expensive,  and  least  oppressive  man- 
ner; and  that  circuity  of  action,  which  the  "  law 
abhors"  is  avoided.  If  the  plaintiff  recover 
against  the  intermediate  indorser,  and  he 
against  the  defendant,  the  judgment  will  come 
down  upon  the  defendant,  charged  with  the 
heavy  expenses  of  two  suits  instead  of  one. 
The  plaintiff  will  be  turned  round  upon  a  mere 
point  of  form,  and  perhaps  may  lose  the  debt 
altogether  by  the  insolvency  of  the  intermediate 
indorser.  If  the  indorsements  are  in  blank,  the 
plaintiff  may  strike  out  the  intermediate  in- 
dorsements, and  declare  as  the  immediate  in- 
dorsee of  the  first  indorser.  Erans  on  Bills, 
15,  1  Ettp.  Rep.  180,  Smith  t.  Clark.  For  a 
blank  indorsement  authorizes  the  holder  to  fill 
it  up  with  what  he  pleases,  consistent  with  the 
nature  and  tenor  of  the  instrument.  So  that  if 
privity  is  necessary,  it  is  in  the  power  of  the 
plaintiff  to  raise  it.  But  the  cases  before  cited 
show  that  privity  is  not  necessary  to  support  the 
action  for  money  had  and  received ;  and  from 
the  nature  of  the  thing  it  cannot  be  necessary 
in  any  case  "where  the  instrument  is  negotiable, 
whetner  it  be  made  so  by  the  custom  of  mer- 
chants, by  positive  statute  or  by  the  contract  of 
the  parties. 

0.  The  fifth  proposition  is,  that  a  promise  in 
writing,  without  a  consideration  expressed,  is 
nttduvi  pactum. 

This  doctrine  of  nndvm  parXum  seems  not  to 
be  well  settled,  although  much  has  been  said 
upon  the  subject. 

It  was  considerably  discussed  in  the  case  of 
PiUans  t?.  Van  Mierap,  3  Burr.  1663,  but  as 
there  were  other  principles  in  that  case,  it  was 
not  necessary  to  decide  absolutely  upon  this 
point.  Yet  the  whole  court  seemed  strongly 
mclined  to  the  opinion  that  the  rule,  ex  nud4) 
]Mi4;to  n/m  oritur  arHo,  did  not  apply  to  a  prom- 
ise in  writing.  Lord  Mansfield  said,  "A  nudum 
pactum  does  not  exist  in  the  usage  and  law  of 
merchants. 

"I  take  it,  that  the  ancient  notion  al)out  want 
of  consideration  was  for  the  sake  of  evidence 
only;  for  when  it  is  reduced  to  writing,  as  in  cove- 
nants, specialties,  bonds,  <&c.  there  was  no  ob- 
jection to  the  want  of  consideration.  And  the 
statute  of  frauds  proceeded  upon  the  same 
principle.  In  commercial  cases  amongst  mer- 
chants, the  want  of  consideration  is  not  an  ob- 
jection." 

444*]  *Mr.  Justice  Wihnot.  "I  can  find 
none  of  those  cases  that  go  upon  its  being 
jiudum  jMctum,  that  are  in  writing;  they  are 
all  upon  parol.  I  have  traced  this  matter  of 
nudum  pactum;  and  it  is  very  curious."  He 
then  explained  the  principle  of  an  agreement 
being  looked  upon  as  a  nudum  pactum,  and  how 
the  notion  of  nudum  pactum  first  came  into  our 
law.  He  said  "it  was  echoed  from  the  civil 
law.  'Ex  nudopacto  non oritur oAtio.'  Vinnius 
;rivas  the  reason  in  lib.  3.  tit.  De  Obligatinniims, 
4f^>  ed.  SifG.  If  by  stipulation,  (and  a  fortiori, 
if  by  writing,)  it  was  good  without  considera- 
tion. But  it  was  made  requisite  in  order  to 
put  people  upon  attention  and  reflection,  and 
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to  prevent  obscurity  and  uncertainty:  and  in 
that  view  either  writing  or  certain  formalities 
were  required.  Id.  on  Justinian,  4to  ed.  S14. 
Therefore  it  was  intended  as  a  guard  against 
rash,  inconsiderate  declarations:  but  if  an  un- 
dertaking was  entered  into  upon  deliberation 
and  reflection  it  had  activity ;  and  such  promises 
were  binding.  Both  Grotius  and  Puffendorf 
hold  them  obligatory  by  the  law  of  nations. 
(h-ot.  lib.  ^,  6. 11,  De  PronUms.  Puff.  lib.  S,  c. 
5.  They  are  morally  good,  and  only  require 
ascertainment.  Therefore  there  is  no  reason  to 
extend  the  principle,  or  carry  it  farther.  There 
would  have  been  no  doubt  upon  the  present 
case,  according  to  the  Roman  law;  because  here 
is  both  stipulation  (in  the  express  Roman  form) 
and  writing." 

Mr.  Justice  Wilmot  then  refers  to  a  passage 
in  Bracton,  which  will  be  considered  presently, 
and  proceeds  thus:  **  Our  own  lawyers  have 
adopted  exactly  the  same  idea  as  the  Roman 
law.  Piowden,  308,  b.  in  the  case  of  Sherynton 
and  Pledal  v.  Strotton  and  others,  mentions  it : 
and  no  one  contradicted  it.  He  lays  down  the 
distinction  between  contracts  or  agreements  in 
words,  (which  are  more  base.)  and  contracts 
or  agreements  in  writing,  (which  are  more 
high  J  and  puts  the  distinction  upon  the  want 
of  deliberation  in  the  former  case,  and  the  full 
exercise  of  it  in  the  latter.  His  words  are  the 
marrow  of  what  the  Roman  lawyers  had  said. 
'  Words  pass  from  men  lightly;'  but  where  the 
agreement  is  made  by  deed,  there  is  more  stay," 
&c.  "  The  delivenr  of  a  deed  is  a  ceremony 
in  law,  signifying  fully  his  good  vnll  that  the 
thing  in  the  deed  should  pass  from  him  who 
made  the  deed  to  the  other;  and,  therefore,  a 
deed,  which  must  necessarily  be  made  upon 
great  thought  and  deliberation,  shall  bind,  with- 
out regard  to  the  consideration."  *'  The  void- 
ness  of  the  consideration  is  the  same  in  reality 
in  both  cases;  the  reason  of  adopting  the  rule 
was  the  same  in  both  cases;  though  there  is  a 
difference  in  the  ceremonies  required  by  each 
law.  But  no  inefficacy  arises  merely  from 
the  naked  promise.  Therefore,  if  it  stood  only 
upon  the  naked  promise,  its  being  in  this  case 
reduced  into  writing,  *is  a  sufficient  r*445 
guard  against  surprise; and,  therefore,  the  rule 
of  nudum  pactum  does  not  apply  in  the  present 
case. 

' '  I  cannot  find  that  a  nudum  pactum  evi- 
denced by  writing,  has  ever  been  holden  bad; 
and  I  should  think  it  good :  though,  where  it  is 
merely  verbal,  it  is  bad.  Yet  I  give  no  opinion 
upon  Its  being  good  always  when  in  writing." 
**  It  has  been  melting  down  into  common  sense 
of  late  timej." 

Yates  and  Aston,  Justices,  concurred  in  opin- 
ion, nearly  on  the  same  grounds. 

This  opinion  of  the  court  in  PiUans  t>.  Van 
Mierop,  does  not  seem  to  be  contradicted  by  any 
subsequent  case,  so  far  at  least  as  it  affirms 
this  principle,  that  a  written  promise  carries 
with  It  a  prima  facie  evidence  of  a  good  consid- 
eration, (until  the  contrary  appears,)  and  throws 
the  burden  of  proof  upon  the  opposite  party. 
So  that  in  an  action  between  the  original  par- 
ties, upon  a  promise  in  writing,  it  does  not  seem 
to  be  necessary  to  aver  a  consideration.*  Black- 

1.— At  the  time  this  argruraent  was  raade,  the 
writer  bad  not  seen  the  case  of  Bonn  v.  Hughes,  in 
the  House  of  Lords,  reported  in  a  note  to  toe  onse 
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vt one's  opinion  (^  Gam.  446,)  p^oes  further  than 
446*]  this,  for  he  says,  "if  a  man  gives *a 
promifwory  note,  he  shall  not  be  allowed  to 
aver  the  Vant  of  a  consideration  in  order  to 
evade  the  payment ;  for  every  note,  from  the 
jmbscription  of  the  drawer,"  "carries  with  it 
internal  evidence  of  a  good  consideration." 
The  case,  however,  which  he  cites  from  Lord 
Raym,  760,  does  not  bear  him  out  in  the  full 
extent  of  his  proposition;  for  the  court  said, 
that  "though  no  consideration  was  expressed 
in  Hurst's  note,  yet  the  note,  being  subscribed 
by  Huist,  was  good  evidence  of  a  debt  due 
from  Hurst  to  the  plaintiff." 

There  is  certainly  a  diflference  between  good 
evidence,  and  incontrovertible,  or  conclusive 
evidence.  The  expression  good  evidence, 
5seems  to  imply  only  prima  facie  evidence.  And 
this  seems  to  be  the  extent  of  the  proposition, 
as  it  applies  to  an  action  between  the  original 
parties  to  a  note,  for  when  it  is  negotiated,  and 
the  action  is  between  an  indorsee  and  the 
maker,  the  latter  will  not  be  allowed  to  aver 
the  want  of  a  consideration,  because  "its  op- 
eration is  then  governed  by  the  same  law  as  a 
hi]]  of  exchange,  which  is  the  law  merchant; 
and  that  is  founded  upon  the  law  of  nature  and 
nations,  in  which  the  want  of  a  consideration  is 
no  essentia]  defect  in  the  contract."  {1  Powell 
'*n  CantrarM,  341y)  and  in  which  the  great  lead- 
ing principle  is,  fide%  est  servanda.  1  Fonb.  338 y 
iwt€  (d). 

Powell  and  Fonblanque  have  both  contro- 
verted the  doctrine  as  laid  down  by  Wilmot,  in 
the  case  of  PiUan*  v.  Van  Mierop,  and  by 
Blackstone,  in  the  passage  above  cited;  but 
their  arguments  only  ^o  to  prove  that  a  note  in 
writing  is  not  conclusive  and  incontrovertible 
evidence  of  a  good  consideration  between  the 
original  parties;  and  it  is  believed  a  case  can- 
not be  found  in  which  the  plaintiff  has  been 


put  to  prove  the  consideration  of  a  written 
promise,  by  a  mere  denial  on  the  part  of  the  de- 
fendant. It  seems  to  be  the  rule,  that  the 
plaintiff  is  not  obliged  to  *prove  the  [*447 
consideration  of  such  a  promise,  until  the  de- 
fendant has  proved  circumstances  tending  to 
destroy  the  presumption  arising  from  the  writ- 
ten contract.  Powell  and  Fonblanque  have 
taken  opposite  premises,  and  yet  both  draw  the 
same  conclusion.  The  former  says,  (in  his 
£J«Mai/  on  the-  Imw  of  Contracts,  vol.  1.  p.  340. 
"Now  it  seems  reasonable  to  conjecture,  that 
when  this  maxim  of  the-  Roman  law,  '  quod  ex 
nudo  pacta  nan  oritur  actio,'  was  adopted  and 
received  into  our  system,  it  was  adopted  in  its 
full  extent." 

Fonblanque  {tol.  1,  p.  326,  note&.) says,  "The 
civil  law  is  sq  generally  referred  to  in  the  dis- 
cussion of  this  subject,  that  it  may  be  material 
to  take  a  cursory  view  of  the  different  means 
by  which  a  legal  obligation  was  created  by  that, 
law,  in  order  to  show  that  though  we  have  bor- 
rowed the  phrase  nudum  pactum  from  the  civil 
law,  and  the  rule  which  decides  upon  the  nullity 
of  i  ts  effect,  yet  that  the  common  law  has  not  in 
any  de^^ree  been  influenced  by  the  notions  of 
the  civil  law,  in  defining  what  constitutes  nu- 
dum pactum." 

He  then  cites  authonties  to  show  that  by  the 
civil  law  a  promise  in  writing  mi&rht  be  a  nudum 
pactum,  and,  therefore,  not  capat)le  of  support- 
ing an  -action,  and  hence  seems  to  infer  that 
such  is  the  rule  of  the  common  law. 

However,  both  Wilmot  and  Blackstone  are 
supported  by  Bracton,  who  appears  to  be  the 
first  writer  upon  the  English  law,  who  has  no- 
ticed the  doctrine  of  nudum  pactum.  Bracton 
has  certainly  interwoven  many  of  the  principles 
of  the  civil  law  with  his  ol^ervations  on  the 
conmion  law,  but  it  is  believed  he  has  done 
it  only  in  cases  where  the  common  law  has 


of  MUchiimm  v.  Hewson,  7  T.  R.  350,  which  is  said  in 
a  third  edition  of  Dfyug.  683,  to  have  been  decided 
IHh  of  Ua3',  1778,  and  to  be  reported  in  7  JSrri.  Pari. 
Caifes<,  560.  Nor  is  the  case  mentioned  by  Powell, 
or  Fonblanque,  in  treating- of  this  subject. 

The  Lord  Chief  Baron  Skynner,  in  delivering  the 
opinion  of  the  Judcres,  has  these  observations: 
''  But  it  is  said  that  if  this  promise  is  in  writing, 
that  takes  away  the  necessity  of  a  consideration, 
and  obviates  tne  objection  of  nudum  pa/itum^  for 
that  cannot  l>e  where  the  promise  is  put  in  writ- 
ing;"  "  but  whatever  may  be  the  rule  of  the  civil 
law,  there  la  certainly  none  such  in  the  law  of  Engr- 
land."  His  lordship  observed  upon  the  doctrine  of 
nudum  pactum  by  Mr.  J,  Wilmot,  in  the  case 
of  POlans  V.  Van  Mierop  and  Hopkins,  3  Burr.  Ib63, 
and  that  he  contradicted  himself,  and  was  also 
contradicted  by  Vinnius,  in  his  comment  on  Jus- 
tinian. 

*"■  All  contracts  are  by  the  laws  of  Engrland  dis- 
tiog^ulsbed  into  agreements  by  specialty,  and 
agreements  by  parol ;  nor  is  there  any  such  third 
cuMB,  as  some  of  the  counsel  have  endeavored  to 
maintain,  as  contracts  in  writinir.  If  they  be  merely 
written,  and  not  specialties,  they  are  parol,  and  a 
consideration  must  be  proved.  But  it  is  said  that 
the  statute  of  frauds  has  taken  away  the  necessity 
of  any  consideration  in  this  case ;  the  statute  of 
frauds  was  made  for  the  relief  of  personal  repre- 
sentatives and  others,  and  did  not  Intend  to  charge 
them  further  than  by  common  law  they  were 
charireable.  His  Lordship  here  read  those  sections 
of  that  statute  which  relate  to  the  present  subject. 
He  observed  that  the  words  were  merely  neffative, 
and  that  executors  and  adminlAtrators  should  not 
be  liable  out  of  their  own  estates,  unless  the  agree- 
ment upon  which  the  action  was  brought,  or  some 
memorandum  thereof,  was  in  writing  and  signed 
by  idle  partv.  But  this  does  not  prove  that  the 
agreement  was  still  not  liable  to  be  tried  and 
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judged  of,  as  all  other  agreements  In  writing  are, 
by  the  common  law,  and  does  not  prove  the  con- 
verse of  the  proposition,  that,  when  in  writing,  the 
party  must  be,  at  all  events,  liable.  He  here  ob- 
served upon  the  case  of  PiUans  v.  Van  Mierop  in 
Burr.,  and  the  case  of  Losh  v.  WiUiamsoiu  Mich.w  O. 
III.  in  B.  R. ;  and  so  far  as  these  cases  went  on  the 
doctrine  of  nudum  pactum^  he  seemed  to  intimate 
that  they  were  erroneous.  He  said  that  all  his  broth- 
ers concurred  with  him,  that  in  this  case  there  was 
not  a  sufficient  consideration  to  support  this  de- 
mand, as  a  personal  demand,  against  the  defend- 
ant, and  that  its  being  now  supposed  to  be  in  writing 
makes  no  difference." 

This  case,  as  far  as  it  goes,  must  be  considered  as 
having  decided  the  law  in  England,  where  the  de- 
cisions of  the  highest  court  or  judicature  are  ro- 
garded  as  binding.  But  in  this  country  it  can  only 
e  respected  as  an  opinion ;  and  the  question  is  still 
open  as  to  the  grounds  of  that  opinion. 

It  is  not  contended  that  a  promise  in  writing  can- 
not be  a  nudum  pactum;  but  the  question  is, 
whether  the  burden  of  proof  is  not  thrown  upon  the 
promisor  ;  or  whether  the  writing  does  not  raise  a 
prima  facie  presumption  of  a  good  consideration. 
How  far  this  question  Is  affected  by  the  case  of 
Uann  and  Hughes,  is  left  to  the  consideration  of 
the  reader. 

If  a  promlsf^ory  note  Is  admitted  to  be  a  mercan- 
tile instrument,  and  governed  bythe  law  merchant, 
the  question  of  nudum  pactum  cannot  arise  in  the 
present  case.  For  it  is  believed  to  be  settled  law, 
that  ^*  a  nudum  pactum  does  not  exist  in  the  usage 
and  law  of  merchants." 

Browne,  In  his  View  of  the  Civil  Law,  vol.  1,  p.  358, 
in  a  note,  speaking  of  writings  not  under  seal,  as 
considered  at  common  law,  says, "  thej'  may  be  evi- 
dence of  the  agreement,  or  intent  of  the  parties, 
but  not  conclusive  evidence  of  sufficient  consider- 
ation ;"  and  cites  the  case  of  Rann  v.  Hughes, 
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recognized  those  principles.  The  passages  of 
Bracton,  alluded  to  by  Wilraot,  in  the  case 
before  cited,  are  the  following:  Book  S,  c.  J,  § 
2,  p.  99,  edition  of  I64O.  'Videndum  est  ctiam 
unde  actio  oritur  ?  £t  sciendum  est  quod  ex 
obligationibus,  tanquam  &  matre,  filia.  Obli- 
gatib  autem,  quee  est  mater  actionis,  originem 
ducit  et  initium  ex  cUiqua  causa  prcBcederUe,  sive 
ex  contractu  vel  qtuuti,  sive  ex  maleficio  vel 
qtioM.  Ex  contractu  vero  oriri  potent  multis 
modis,  sicut  ex  conventione,  per  interroga- 
tiones  et  responsiones,  ex  conceptione  verborum 
qu8B  voluntates  duorum  in  unum  trahit  consen- 
sum,  sicut  sunt  pacta,  conventa,  quae  nuda 
sunt  aliquando,  ahquando  ventita;  qua,  gi  nuda 
fuerirU,  exinde  rum  sequitur  actio,  quia  ex  nudii 
pacio  non  nacitur  actio.  Oportet  igitur  quod 
habeat  vestimerUa,  de  quHnis  inferius  dicendum 
est.  In  the  next  chapter,  §  1,  in  the  same  page, 
he  tells  us  what  are  those  vestinisnta  which  pre- 
vent pacts  from  being  nude. 

' '  Est  enim  obligatio,  quasi  contra  ligatio,  et 
quatuor  habet  species,  quibas  contrahitur,  et 
plura  vestimenta.  Contrahitur  enim  re,  ver- 
448*]  bis,  *8cripto,  consensu,  traditione,  junc- 
tura,  quaj  omnia  dicuntur  vestimenta  pactorum." 

*'  And  in  g  9,  of  the  same  chapter,  he  says, 
"  Inventae  autem  sunt  hujusmodi  stipulationes 
et  obligationes  ad  hoc,quodunusquisque  habeat 
et  sibi  acquirat  quod  sua  interest,  si  contra  ea 
agatur  quae  in  stipulationem  deducuntur.  £t  si 
res  in  stipulatione  deducta  alii  detur,  nihilom- 
iniLs  intercrit  stipulatoris,  quia  ille  qui  prmnisit, 
tcnebitur  ad  interesse,  vel  ad  ixBnam,  si  poena 
fuerit  in  stipulationem  deducta." 

'  *  Per  scnpfuram  vero  obligatur  quis,  ut  si  quis 
scripserit  aUcui  se  debere,  sive  pecunia  numerate 
sit,  sive  iwn  o\)\\j^i\XT ex  scriptura,nee  habehitex- 
ceptionem  pecunue  non  numerates  contra  scrip- 
turam,  quia  scripsii  se  def)ere.  Et  non  solum 
obligatur  quis  per  verba,  sed  per  scripturam,  et 
per  Titeras,  non  ut  lilene  quidem  ipsae,  vel  flgura 
literarum  obliget,  sed  oratio  significativa  quam 
exprimunt  litero';  sed  utnimcjue  cooperatur  ad 
obligationem,  oratio  significativa  cum  litera." 

These  expressions  of  Bracton  are  strong  and 
clear;  and  if  he  is  to  be  considered  as  only  bor- 
rowing terms  from  the  civil  law  to  express  his 
ideas  of  the  conounon  law,  they  are  certainly 
conclusive. 

The  reason  of  the  rule  seems  to  be  truly  given 
by  Plowden,  in  the  case  cited  by  Mr.  Justice 
Wilmot ;  and  if  a  written  promise  is  not  within 
the  reason  of  the  rule,  it  Would  seem  that  the 
rule  cannot  apply.  In  the  ancient  books,  no 
notice  is  taken  of  any  written  agreements  but 
those  under  seal ;  and  the  reason  probably  is, 
that  in  those  times  by  far  the  greater  part  of  the 
people  could  not  write,  so  as  to  sign  their  names 
to  an  instrument.  Hence  a  seal  was  substituted 
for  a  signature;  but  not  because  it  was  a  more 
solemn  act,  but  from  the  necessity  of  the  case. 
Witnesses  also  were  produced  for  identifying  the 
seal,  and  not  to  add  to  the  obligation  of  the  con- 
tract. But  the  diflference  between  sealed  instru- 
ments and  others  has  now  become  obsolete  in 
practice ;  for  there  is  no  case  of  a  contract, 
where  the  interests  of  third  persons  are  not  in- 
volved, in  which  the  defendant  may  not  either 
at  law  or  in  equity,  avail  himself  of  the  want  of 
consideration.  And  the  most  trifling  consider- 
ation is  now  held  sufficient  to  take  even  parol 
contracts  out  of  the  rule  of  nudum  pactum. 
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In  Styles,  419,  Bunniieorth  t.  Qibbs.  Chief 
Justice  Rolle  said,  ''  a  little  consideration  will 
serve  to  ground  a  promise  on."  Blackstone  {xf 
Com.  446,)  says,  "any  degree  of  reciprocity 
will  prevent  the  pact  from  fieing:  nude. "  And 
Wilmot,  (S  Burr.  1666.)  said,  "the  least  spark 
of  a  consideiiition  will  be  sufficient."  In  Fenn^*r 
V.  Meares,  *^  W.  Bl.  127 1.  Judge  Black-  r*440 
stone  said,  that  "  the  assignment  and  other 
transactions  were  fully  sufficient  as  a  consid- 
eration to  make  the  assumpsit  to  the  assignee 
binding."  And  in  Ilawkes  v.  SavTiders,  Cotop. 
^90,  Lord  Mansfield  said  that  "  a  legal  or  equi- 
table duty  is  a  sufficient  consideration  for  an  ac- 
tual assumpsit;"  and  that  it  "was  too  narrow 
ground"  to  say  that  "there  must  be  either  an 
immediate  benefit  to  the  party  promising,  or  a 
loss  to  the  person  to  whom  the  promise  was 
made."  And  Buller  declared  the  true  rule  to 
be,  ' '  that  wherever  a  defendant  is  under  a  moral 
obligation,  or  is  liable  in  conscience  and  equity 
to  pay.  that  is  a  sufficient  consideration. "  Biit 
even  admitting  that  the  rule  of  nudum  pac- 
tum applies  to  written  contracts,  yet  in  the  prcB- 
ent  case  there  is  a  sufficient  consideration.  For, 
according  to  Judge  Blackstone,  "the  assign- 
ment and  other  transactions,"  and  particularly 
the  payment  of  the  money  by  the  intermediate 
indorser  to  the  defendant,  were  certainly  suf- 
ficient considerations  to  support  the  assitmjmt. 

Upon  the  whole,  therefore,  whether  this  case 
be  considered  upon  the  ground  of  a  promissorj- 
note  before  the  statute  of  Anne,  or  upon  general 
principles  of  conunon  law,  the  count  for  monej* 
had  and  received  seems  to  be  well  supportecl 
by  the  evidence  oflfered. 

IX.  It  is  believed  that  no  case  has  been  re- 
ported in  Virginia  in  which  this  question  has 
been  decided.  There  are  cases,  however,  which 
may  possibly  be  considered  as  affecting  some  of 
the  principles  involved  in  the  present  inquiry. 

In  Mackie  and  Davis,  2  Wash.  229,  it  is  held 
that  the  assignee  of  a  bond  may  maintain  in- 
debitaius  assumpsit  for  money  had  and  received 
against  the  assignor  upon  principles  of  common 
law.  There  are,  in  that  case,  several  assertions 
and  admissions  of  counsel  which  are  deemed 
not  to  be  correct,  but  are  warranted  only  by  a 
few  immature  observations  of  some  of  the  writ- 
ers since  the  statue  of  Anne.  Ohe  of  the  coun- 
sel seems  to  consider  the  custom  of  merchants 
as  no  part  of  the  common  law.  This  has  been 
shown  to  be  an  incorrect  position,  by  the  con- 
current adjudications  of  a  long  series  of  years. 
It  is  said  also  that  "  as  to  pronussory  notes,  the 
right  of  recovery  against  the  indorser  is  expreas- 
ly  given  by  the  statue  of  Anne,  and  from  this 
provision,  an  invincible  argument  is  to  be  drawn 
in  favor"  of  the  defendant,  "for,  if  in  a  com- 
mercial country  like  England,  it  was  necessary' 
for  the  legislature  to  provide  a  remedy  against 
the  indorser  of  a  promissoiy  note,  it  is  obvious 
that  no  such  right  existed  at  common  law." 
But  if  the  statue  of  Anne  was  in  affirmance  of 
the  law  as  it  stood  before,  and  only  enacted  to 
remove  the  doubtii  which  *had  been  [*4I^O 
raised  by  Lord  Holt's  decision  in  Gierke  r. 
Martin,  then  this  argument  totally  fails.  And 
that  such  was  the  fact  is  believed  to  be  proved 
by  the  authorities  before  cited. 

One  of  the  counsel  for  the  plaintiff  considered! 
the  case  as  standing  on  the  same  ground  as  notes 
of  hand  did  before  the  statue  of  Anne;  and  de- 
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nies  that  notes  were  within  the  custom  of  mer- 
er liants,  for  wMch  he  cites  Kjd  as  an  authority : 
but  Kjd  says  only  "  that  it  was  held/'  &c.  and 
relies  on  the  case  of   Gierke   v.  Martin^   and 
the  preamble  of  the  statute.    And  in  the  same 
manner,  every  like   assertion  in  the  modem 
1>oo1lh  may  be  traced  up  to  the  same  source.  The 
only  authority  which  can  support  the  position  is 
the  case  of  Ulerke  v.  Martin.     The  statute  of 
Anne  having  put  the  question  at  rest,   no  one 
has  taken  me  pains  to  examine  the  real  state 
of  the  law  prior  to  the  statute,  but  one  writer 
after  another  has  repeated  the  assertion  without 
the  least  examination.     In  England  it  is  of  no 
importance  whether  they  are  correct  or  not; 
but  in  this  country,  where  few  of  the  states 
have  adopted  the  statute,  it  becomes  interesting 
to  know  how  the  law  really  stood  before.     In 
the  anufi  of  Mackie  and  Dams,the  counsel  and  the 
court  place  much  reliance  on  the  privity  between 
the  iudorser  and  his  inunediate  indorsee,  and  it 
is  evident  that  they  borrowed  their  ideas  from 
Kjfd  on  BiUn,  II4.  But  Kyd  cites  no  authority 
for  his  observations;  nor  are  they  warranted  by 
any  adjudged  case,  at  least  so  far  as  they  apply 
to   the  action  for   money  had  and  received. 
Judge  l^oane  says,    "  The  case  of  promissory 
notes  will  be  an  important  guide,   and,  there- 
fore, it  will  be  proper  to  see  how  they  stood  pre- 
vious to  the  statute,  which  it  is  supposed  created 
the  liability  of  the  indorser  of  them."    But  he 
proceeds  no  farther  in  his  investigation  than  to 
the  case  of  Lambert  0.  Oaken,  20m  May,  11  W. 
II L     He  says,  '*  this  case  was  decided  anteced- 
ent to  the  statute  of  Anne,  and  was,  consequent- 
ly, governed  by  the  principles  of  the  common 
law."  If  he  considered  the  ciistom  of  merchants 
as  part  of  the  common  law,  (as  it  really  is,)  he 
was  certainly  correct.    But  the  probability  is, 
tliat  the  declaration  was  in  that  case  grounded 
on  the  custom  of  merchants:  1st.  Because  that 
was  the  usual  and  established  form  of  declaring 
on  promissory  notes  in  those  days;    2d.  Be- 
cause there  had  not  at  that  time  been  a  distinc- 
tion discovered  between  a  promissory  note  and 
an  inland  bill  of  exchange;  3d.  Because  there 
never  was,  either  before  or  since  the  statute  of 
Anne,  a  time  when  att  indorsed  promissory  note 
was  not  considered  as  a  bill  of  exchange;  and, 
4th.  iiecause  four  out  of  the  five  reporters  of 
that  case  call  it  a  bill  of  exchange,  and  even 
Lord  liaymond  himself  calls  it  a  bill  through- 
out his  whole  report,  except  in  the  first  line 
where  he  calls  it  a  note. 

451*]  *Judge  Koane  further  says  that 
"  Bonds,  in  England,  are  not  assignable,  and, 
therefore,  stands  in  the  same  situation  as  notes 
of  liand  did  at  the  time  when  this  case  was 
determined."  It  is  believed,  upon  the  authority 
of  the  cases  already  cited,  that  there  never  was  a 
time  when  a  promissory  note  payable  to  order 
was  not  assignable,  and' even  Lord  Holt,  subse- 
quent to  the  case  of  Gierke  v.  Martin,  adimtted, 
in  the  case  of  Bailor  v.  Grips,  that  an  indorse- 
ment of  such  a  note  would  create  a  negotiable 
bill. 

In  the  case  of  Norton  v.  Rose,  ^  Wash.  240, 
the  counsel  admit  that  goldsmiths'  notes  "  cir- 
culated like  bills  of  exchange"  before  the  statute 
of  Anne,  and  yet  it  is  contended  that  promis- 
sory notes  derived  their  whole  negotiability 
from  the  statute.  But  goldsmiths'  notes  were 
simple  promissory  notes,  and  were  not  more  ne- 
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ffotiable  than  the  promissory  notes  of  any  other 
description  of  persons.  Again,  the  same  coun- 
sel observes,  *•  that  though  notes  of  hand,  ac- 
cording to  the  statute  of  Anne,  were  placed  on 
the  same  ground  with  bills  of  exchange,  and 
of  course  governed  by  the  same  rules,  the  legis- 
lature of  1748,  by  assimilating  them  in  every 
respect  to  bonds,  rendered  them  unlike  to  bills 
of  exchange  in  this  country,  and  thereby  gave 
a  convincing  proof  that  it  was  not  their  inten- 
tion to  suffer  bonds  to  be  governed  by  those 
rules  which  apply  to  bills."  And  in  confirma- 
tion of  his  argument  he  cites  DaU.  Bep.  23. 
Judge  Roane  ofeerves,  "  that  notes  of  hand  are 
now  assignable  in  En^^land,  and  it  is  admitted 
that  the  assignee  is  discharged  of  any  equity 
which  existed  against  the  assignor,  unless  the 
note  was  given  for  a  usurious  or  gaming  con- 
sideration. The. reason  of  this  is,  not  that  the 
principle  attached  to  them  as  a  legal  conse- 
quence of  their  being  made  assignable,  but  be- 
cause this  rule,  for  commercial  purposes,  ap- 
plied to  bills  of  exchange ;  and  the  statute  of 
Anne,  declaring  notes  assignable  in  like  manner 
as  bills  of  of  exchange,  showed  an  intention,  as 
it  was  supposed,  to  render  the  former  as  highly 
negotiable,  and  as  current  in  internal,  as  the 
latter  were  in  external  commerce.  The  act  of 
our  assembly  embraces  equally  the  subject  of 
bonds  and  notes,  but  contains  no  expressions 
tending  to  induce  a  belief  that  the  makmg  them 
assignable  was  intended  for  the  purposes  of  com- 
merce. The  design  certainly  was  to  make  them 
transferable  to  a  certain  extent ;  the  provision 
points  out  the  limits  of  their  negotiability,  and 
fixes  a  strong  mark  of  distinction  between  them 
and  bills  of  exchange.  As  to  the  latter,  they 
were  assignable,  and  the  indorsement  transfer- 
red a  leeal  right  to  the  indorsee.  They  did 
not  owe  thisquality  to  statutory  provisions,  and 
of  course  they  continued  within  that  principle 
which  had  attached  to  them,  and  of  which  they 
were  not  deprived  by  any  statute."  He  then 
cites  the  case  of  Peacock  v.  BJwde-s,  Daag.  636, 
♦where  Lord  Mansfield  observes  that  r*4:52 
the  indorsee  of  a  promissory  note  or  bill  of  ex- 
change is  not  to  be  considered  in  the  light  of  an 
assignee  at  common  law,  because  it  would  stop 
their  currency,  and  injure  trade  and  commerce. 

He  then  proceeds:  "  It  is,  therefore,  not  be- 
cause the  indorsee  is  the  assignee  of  the  legal 
right  to  such  bills  and  promissory  notes  that  tne 
equity  is  barrred  by  the  indorsement,  but  be- 
cause of  their  quality  as  a  currency,  and  from 
the  necessity  of  adopting  such  a  principle,  for 
the  convenience  of  trade  and  commerce  with 
respect  to  such  currency.  But  bonds  are  not  to 
be  considered  as  a  currency,  and  within  the 
reason  of  the  principle  laid  down  in  Peacock  o. 
RJwdes;  for  that  principle  is  founded  on  com- 
mercial considerations  altogether,  and  not  upon 
a  distinction  between  legal  and  equitable  assign- 
ments. The  provision  of  this  act  has  I(»ng  gov- 
erned the  assignment  of  bonds,  and  it  is  but  of 
late  years  that  the  existence  of  such  a  principle, 
as  has  been  contended  for  in  this  cause,  has  been 
thought  of  as  applicable  to  bonds  and  motes." 

C^RRmoTON,  Justice.  **  To  consider  this 
case  upon  general  principles,  the  question  is, 
whether  an  ec][uity,  originally  attached  hand 
were  not  assignable  until  the  3d  and  4th  as- 
signee without  notice.  In  England,  notes  of 
to  a   bond,  follows  it  into  the  hands  of  an 

178 


452 


Appendix. 


of  Queen  Anne,  so  as  to  enable  the  assitn^ee  to 
bring  suit  in  his  own  name.  Courts  of  equity 
were  of  course  resorted  to,  where  the  maker  of 
the  note  was  not  precluded  from  setting  up  any 
equitable  defence  which  he  might  have.  Fre- 
quent attempts  were  made  by  the  bankers  and 
traders  to  bring  them  within  the  custom  of  mer- 
chants, and  to  place  them  upon  the  same  foot- 
ing of  negotiability  with  bills  of  exchange. 
But  the  judges  still  considered  them  as  eviden- 
ces of  debt.  At  len^h  the  statute  was  pro- 
cured, conformably  with  the  wishes  of  the  trad- 
ing part  of  the  community,  making  them 
assignable  in  like  manner  as  Dills  of  exchange. 
The  likeness,  thus  strongly  sanctioned  by  legis- 
lative authority,  produced  similar  decisions  in 
cases  where  their  negotiability  was  concerned. 
But  no  efforts  were  made  in  favor  of  bonds,  and 
they  remain  in  the  same  situation  in  England 
as  they  stood  at  common  law.  This  country 
was  then  a  part  of  the  British  empire,  and  our 
legislature  assimilated  its  laws  to  those  of  the 
mother  country  so  far  as  our  local  situation  and 
state  of  society  authorized  it.  In  1705,  shortly 
after  the  English  statute  passed  respecting  notes 
of  hand,  the  assembly  passed  a  law  authorizing 
the  assignment  of  bonds  and  notes.  This  law  I 
cannot  meet  with,  but  it  was  repealed  by  procla- 
mation in  1780,  and  in  the  same  year  another 
law  was  enacted  exactly  similar  to  the  act  of  1 748. 
463*1  *With  the  English  statute  before  their 
eyes,  the  legislature  did  not  choose  to  adopt  it 
altogether,  or  to  introduce  into  it  a  principle 
which  should  defeat  the  equity  of  the  obligor, 
as  it  was  secured  to  him  at  common  law. 
Those  expressions  in  the  statute  which  assimi- 
lated notes  to  bills  of  exchange,  were  omitted 
in  our  law,  and  in  the  room  of  them,  others 
were  introduced,  which  established  an  oppos- 
ing principle.'  The  negotiability  of  bonds  and 
notes  was  qualified  and  restricted  within  bounds 
consistent  with  the  commercial  station  of  this 
country.  There  was  no  necessity  for  exalting 
those  kinds  of  papers  to  the  high  ground  on 
which  the  commercial  world  had  placed  bills 
of  exchange,  and  the  whole  complexion  of  the 
law  shows  that  it  was  intended  to  be  avoided. 
The  doctrine  which  has  been  stated  and  relied 
upon,  as  applicable  to  foreign  bills  of  exchange, 
is,  consequently,  inapplicable  to  the  present  dis- 
cussion. These  considerations  have  produced 
conclusions  in  the  public  mind,  as  to  the  con- 
struction of  the  law  in  question,  the  very  re- 
verse of  what  has  been  contended  for  by  the 
counsel  for  the  appellee.  I  should  be  unwil- 
ling to  unsettle  these  long  formed  opinions,  un- 
less the  expressions  of  the  law  rendered  it  ab- 
solutely necessary.  That  a  bond,  fraudulent  and 
void  m  its  creation,  cannot  be  cleansed  of  its 
impurity,  and  rendered  valid,  by  assignment,  is 
settled  by  the  case  of  Turtvn  v.  Benmn,  and 
has  uniformly  been  so  decided  in  the  courts  in 
this  country.  No  man  can,  by  the  mere  act  of 
assignment,  transfer  a  greater  interest  than  he 
holds;  dispose  of  an  interest  where  he  has  noth- 
ing, or  make  good  and  valid  that  which  was 
originally  vicious  and  void.  In  this  enlightened 
age,  though,  former  decisions  are  rejected,  and 
a  new  mc^e  of  attaining  justice  is  discovered. 
But  is  it  true  that  the  means  are  adequate  to  the 
object?  It  is  urged,  as  a  reason  for  the  rejec- 
tion of  former  opinions  upon  this  subject,  that 
they  tended  to  impose  deceptions  on  the  public, 
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\  and  to  cramp  commerce  by  destroying  the 
negotiability  of  bonds  and  notes.  As  it  striken 
me,  they  rather  tend  to  prevent  than  to  coun- 
tenance those  frauds,  and  if  the  other  conse- 
quences will  follow,  it  is  preferable  to  sacrilic- 
ing  a  majority  of  the  public  to  the  avarice  and 
injustice  of  a  few.  But  I  cannot  perceive  how 
commerce,  or  that  sort  of  it  which  is  most  use- 
ful to  society,  can  be  injured.  That  their  nego- 
tiability will  be  restramed  I  admit,  but  they 
will  answer  the  purposes  for  which  the  law  in- 
tended them,  by  facilitating  the  collection  of 
debts,  and  thereby  affording  a  convenient  and 
desirable  accommodation  to  the  people  of  thin 
country." 

Judge  Lyon,  in  giving  his  opinion,  observed, 
that  "  the  arguments  u»Bd  to  assimilate  this  to 
the  case  of  a  bill  of  exchange  and  promissory 
note,  are  totally  without  foundation.  The  rea- 
son of  the  law,  *as  applicable  to  those  [*454> 
cases,  is  not  founded  upon  the  principle  stated 
by  the  counsel  for  the  appellee,  but  upon  con- 
siderations altogether  of  a  commercial  nature."^ 

These  observations  certainly  claim  great  re- 
spect, not  only  as  coming  from  the  highest 
court  of  judicature  in  Virginia,  but  as  contain- 
ing the  opinions  of  gentlemen  high  in  the  con- 
fidence 01  the  people  of  that  state,  and  whose 
decisions  have  been  so  generally  correct.  But 
still  their  weight  depends  upon  the  accuracy  of 
the  facts  on  which  their  opinions  are  founded, 
and  the  correctness  of  the  arguments  derived 
from  those  facts.  In  this  case  of  Norton  and 
Bo6e,  the  question  was  not  upon  a  promissory 
note,  but  whether  an  equity,  originally  attached 
to  a  bond,  follows  it  into  the  hanos  of  an  assignee 
without  notice.  Hence,  what  is  said  respecting- 
promissory  notes  comes  in  incidentally,  and  waA 
not  properly  before  the  court.  The  decision, 
as  far  as  it  respects  the  question  before  the 
court,  seems  to  1^  correct. 

The  observations  in  these  cases  from  Vir- 

finia,  respecting  promissory  notes,  may  be  re- 
uced  to  three  propositions. 

1st.  That  promissory  notes  were  not  negotia- 
ble before  the  statute  of  Anne,  so  as  to  enable 
the  indorsee  to  bring  an  action  in  his  own 
name.  ♦ 

2d.  That  the  act  of  assembly,  by  assimilat- 
ing notes  to  bonds,  shows  an  intention  in  the 
legislature  to  restrain  the  negotiability  of  both 
within  the  same  limits.      / 

3d.  That  the  negotiability  given  by  the  act  of 
assembly  to  bonds  and  notes  was  not"  intended 
for  purposes  of  commerce. " 

The  first  of  these  propositions  is  clearly  in- 
correct. It  never  was  doubted  until  the  case  of 
Gierke  v,  Martin,  in  the  1st  year  of  Queen 
Anne,  that  a  promissory  note  was  a  biU  of  ex- 
change, even  between  the  payee  and  the  maker. 
And  no  case  has  yet  decidea  that  a  promissory 
note,  payable  to  order  and  indorsed,  is  not  a 
good  bill  of  exchange.  It  was  never  doubted 
until  the  case  of  BvUer  r.  Crips,  in  the  2d  year 
of  Queen  Anne,  and  that  case  was  never  decid- 
ed. Judge  Carrington  says,  "courts  of  equity 
were  of  course  resorted  to ;"  that  is.  because  the 
indorsee  could  not  bring  a  suit  at  law  in  his 
own  name.  If  this  was  the  case,  it  must  have 
happened  between  Michaelmas  term.  2  Anne, 
when  BnUer  t».  Crips,  was  argued,  and  3  and  4 
Anne,  when  the  statute  was  enacted.  For  be- 
fore the  2d  Anne,  the  indorsee  could  bring  and 
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support  a  salt  in  his  own  name,  at  law,  against 
4^55*]  the  maker  or  any  or  all  of  the  other  •par- 
ties to  the  note.  The  case  of  BuUer  v.  Grips 
only  raised  a  doubt,  and  the  statute  followed 
immediately  and  dispelled  it.  No  case,  it  is  be- 
lieved, can  be  found  of  an  application  to  equity 
on  the  grounds  suggested  by  the  judge. 

The  second  proposition,  that  the  act  of  assem- 
bly, by  assimilating  notes  to  bonds,  intended  to 
restrain  tlieir  negotiability  within  the  same  lim- 
its, contains  an  argument  which,  if  used  at  the 
trial,  \ras  not  miich  insisted  on,  but  which  seems 
to  be  the  only  ground  upon  w^hich  a  doubt  can 
l>e  supported"  It  is  much  to  be  regretted  that 
the  act  of  1705.  c.  34,  is  not  to  be  found,  as  it 
would  probably  throw  some  light  upon  the  sub- 
ject. Its  title  does  not,  like  that  of  its  succes- 
sors, mention  promissory"  notes.  It  is  "  An  act 
declaring  how  long  judgments,  bonds,  obliga- 
tions and  account^)  shall  be  in  force;  for  tlie 
alignment  of  bonds  and  obUgations;  direcUng 
what  proof  shall  be  sufficient  in  such  cases,  ana 
ascertaining  the  damage  upon  protested  bills  of 
exchange." 

Whether  the  legislature  of  Virginia,  at  the 
time  of  passing  tlus  act,  liad  before  them  the 
statute  of  S  and  4  Anne,  c.  9,  is  very  doubtful. 
It  hi  not  probable  that  the  acts  of  that  session  of 
parliament  were  printed  until  some  time  after 
the  end  of  the  session,  which  was  on  the  14th  of 
March,  1705,  on  which  day  the  statute  of  Anne 
respecting  promissory  notes  received  the  royal 
assent. 

The  Virginia  assembly  of  1705  met  on  the 
23d  of  Octm)er  in  the  same  year.  There  does 
not  seem  to  have  existed  any  particular  motive 
for  transmitting  in  the  most  expeditious  manner 
the  new  acts  of  parliament;  and  if  their  trans- 
mission was  left  to  accident,  as  was  probably 
the  case,  the  presumption  is,  (especially  as  it 
was  a  time  of  war,)  that  the  lemslature  of  Vir- 
ginia had  no  knowledge  of  the  English  statute 
until  after  their  session  of  1705.  But  however 
this  may  be,  there  is  at  present  no  evidence  that 
promissory  notes  were  made  assignable  by  that 
act  of  assembly. 

The  act  of  1730,  c.  6,  is  entitled  *'  An  act  for 
ascertaining  the  damage  upon  protested  bills  of 
exchange;  and  for  the  better  recovery  of  debts 
due  on  promissory  notes;  and  for  the  assign- 
ment of  bonds,  obligations  and  notes."  As 
the  act  of  1705  was  repealed  by  proclamation 
in  1730,  it  is  not  probable  that  the  new  act  of 
that  year  would  re-enact  the  same  thing  in  sub- 
Ktande.  Hence  a  material  variance  may  be 
presumed  between  the  two.  The  act  of  1730, 
c.  5,  §  ^,  is  as  follows:  •*  And  to  the  end  the 
recovery  of  monejr  upon  promissory  notes,  and 
other  writings  without  seal,  may  be  rendered 
456*]  *more  easy,  be  it  enacted,  «&c.  that  if 
any  person  or  persons  shall  have  signed,  or 
hereafter  shall  sign,  any  note,  or  by  any 
other  writing,  he,  she,  or  they  have  promised 
or  obliged,  or  shall  promise  or  oblige  him,  her, 
or  themselves  to  pay  any  sum  of  money,  or 
quantity  of  tobacco,  to  any  other  person  or 
persons,  such  person  or  persons,  to  whom  the 
tiame  is  or  shall  be  payable,  shall  and  may  com- 
mence and  maintain  an  ac;tion  of  debt,  and  re- 
cpver  Judgment  for  what  sliall  appear  to  be  due 
thereupon,  with  costs."  And  by  the  Uth  sect.  • 
it  is  enacted,  **  That  it  shall  and  may  be  lawful 
to  and  for  any  person  or  persons  to  assign  and 
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transfer  any  bond  or  bill  for  debt,  or  any  such 
note  as  aforesaid,  to  any  other  person  or  persons 
whatsoever :  And  that  the  assignee  or  assignees, 
his  and  their  executors  and  administrators,  by 
virtue  of  such  assignment,  shall  and  may  have 
lawful  power  to  commence  and  prosecute  any 
suit  at  law  in  his,  her  or  their  own  name  or 
names,  for  the  recovery  of  any  debt  due  bv 
such  bond,  bill,  or  note,  as  the  first  obligee,  his 
executors  and  administrators,  might  or  could 
lawfully  do :  Provided  always,  that  in  any  suit 
commenced  upon  such  bonj,  bill,  or  note,  so 
assigned,  the  plaintiff  shall  be  obliged  to  allow 
all  discounts  that  the  defendant  can  prove, 
either  against  the  plaintiff  himself,  or  against 
the  first  obligee." 

The  intention  of  this  act  seems  clearly  to  be 
to  extend  and  enlar^,  and  not  to  restrict  or 
limit,  the  negotiability  of  the  instruments  of 
which  it  speaks.  Such  bonds,  bills,  and  notes, 
as  are  described  in  the  act,  certainly  were  never 
negotiable  or  assignable  at  common  law;  and 
for  this  plain  reason,  because  it  was  not  the  in- 
tention of  the  parties  to  make  them  assignable. 
The  debtor  had  never  consented  to  the  making 
his  debt  negotiable;  it  would,  therefore,  have 
been  unjust  m  the  legislature  not  to  have  given 
him  tlie  full  benefit  of  all  discounts  against  his 
original  creditor  as  well  as  against  the  assignee. 
The  notes  described  by  the  act  are  those  by 
which  the  signer  shall  promise  or  oblige  him- 
self to  pay  a  sum  of  money,  or  quantity  of 
tobacco,  to  any  other  person.  Such  a  note  is 
not  negotiable  in  its  nature,  nor  by  the  original 
contract  and  intention  of  the  parties;  the 
signer  never  gave  any  authority  to  his  creditor 
to  negotiate  it,  and,  therefore*,  legislative  aid 
was  necessary  to  render  it  negotiable.  But 
legislative  aid  was  never  necessary  to  render 
negotiable  a  promissory  note  payable  to  order. 
Let  it  be  again  repeated,  that  although  promis- 
sory notes  had  been  in  common  use  in  England 
for  more  than  half  a  century  before  the  statute 
of  Anne,  yet  there  never  was  an  adjudged  case 
in  which  it  was  decided  that  an  indorsee  of 
such  a  note  could  not  maintain  an  action  in  his 
own  name  against  any  of  the  parties  to  the 
note.  But  the  whole  course  of  decisions  was 
uniformly  to  the  contrary.  There  was  no 
♦necessity,  therefore,  for  the  Virginia  [*467 
assembly  to  provide  for  the  negotiability  of  notes 
payable  to  order,  and  hence  we  find  that  they 
confine  the  act  to  bonds,  bills,  and  such  notes, 
as,  at  common  law,  stood  upon  the  same  ground 
as  bonds ;  and  were  considered  as  mere  choses 
in  action,  unassignable  in  their  nature,  and 
only  simple  evidence  of  a  debt  due  by  one 
man  to  another.  Although  it  must  be  pre- 
sumed that  the  legislature  of  Virginia  in  1780 
had  full  knowledge  of  the  statute  of  Anne, 
yet  it  Is  equally  to  be  presumed  that  they 
knew  that  it  was  made  in  affirmance  of  the  law 
as  it  before  existed,  and  solely  to  remove  the 
doubts  which  had  been  suggested  by  Lord 
Holt.  It  must  also  he  presumetl  that  they 
knew  what  had  been  the  uniform  practice  and 
course  of  adjudications,  ever  since  the  first  in- 
troduction of  promissory  notes.  The  evidence 
which  we  still  have  of  these  facts  is  strong  and 
clear;  but  it  must  have  been  more  strong  and 
clear  in  the  year  1730,  when  many  persons 
were  living  who  probably  had  personal  knowl- 
edge of  the  whole    history   of  the  statute  of 
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Anne.  Hence,  then,  it  may  be  fairly  conclud- 
ed that  the  assembly  intended  to  leave  those  in- 
struments which  in  their  own  nature,  and  by 
the  consent  of  the  parties,  were  negotiable,  as 
well  as  those  which  were  negotiable  under  the 
custom  of  merchants,  to  the  protection  of  such 
principles  of  law  as  had  been  already  found 
Dufflcient  to  support  them. 

The  act  of  1748,  c.  27,  has  precisely  the  same 
title  as  the  act  of  1730,  and  precisely  the  same 
provision  as  to  the  assignment  of  bonds,  bills 
4ind  notes,  making  use  of  exactly  the  same  ex- 
pressions, excepting  that  the  words  ' '  before  no- 
tice of  such  assignment  was  given  to  the  de- 
fendant," are  added  immediately  after  the  word 
"  obligee  "  in  the  last  line  of  the  passage  before 
<;itcd.  So  that  this  act  of  1748  gave  the  as- 
signee of  such  bonds,  bills  and  notes,  the  same 
remedy  at  law  which  he  had  before  in  equity; 
and  this  seems  to  have  been  the  only  use  and 
intent  of  the  act. 

The  act  of  1786,  c.  ^9,  §  S  and  4.  is  in  these 
words:  "An  action  of  debt  may  be  main- 
tained upon  a  note  or  writing  by  which  the 
person  signing  the  same  shall  promise  or  oblige 
himself  to  pay  a  sum  of  money,  or  quantity  of 
tobacco,  to  another.  Assignments  of  bonds, 
bills,  and  promissory  notes,  and  other  writings 
obligatory,  for  payment  of  money  or  tobacco, 
shall  he  valid ;  and  an  assignee  of  anv  such 
may  thereupon  maintain  an  action  of  debt,  in 
his^own  name,  but  shall  allow  all  just  discounts, 
not  only  against  himself,  but  against  the  as- 
signor, iK^fore  notice  of  the  assignment  was 
jfiven  to  the  defendant."  This  act,  although 
Its  language  is  more  concise,  does  not,  as  it  re- 
spects the  present  question,  differ  in  substance 
from  the  act  of  1730.  It  is  evident  that  it  re- 
458*]  fers  to  the  same  kind  *of  notes.  If 
notes  payable  to  order  were  negotiable  before 
the  passing  of  these  acts,  it  is  clear  that  there 
is  nothing  contained  in  either  of  them  to  restrict 
that  negotiability.  This  brings  us  back  to  the 
inquiry,  what  was  the  law"  respecting  such  notes 
previous  to  the  statute  of  Anne.  If  an  in- 
dorsed promissory  note  payable  to  order  was 
in  it.s  nature  an  inland  bill  of  exchange,  and  if 
in  practice  it  was  always  so  considered,  there  is 
nothmg  in  the  acts  of  assembly  of  Virginia 
tliat  forbids  its  l>eing  still  considered  as  such. 
How  and  when  did  the  law  first  obtain  in  Vir- 
ginia resjK^cting  inland  bills  of  exchange? 
Nothing  is  said  of  them  in  the  statute  law  of 
Virginia  until  the  act  of  1786,  c.  29,  which 
adopts  the  provisions  and  nearly  the  words  of 
the  EngUsh  statute  of  .9  and  10  W.  HI,  c.  17,  and 
S  and  Jf  Anne,  c.  9.  Their  negotiability  is  tjiken 
for  granted,  and  must  have  been  denved  from 
the  custom  of  merchants.  But  the  sjime  cus- 
tom which  gave  negotiability  to  inland  bilLs  of 
exchange,  gave  equal  negotiability  to  indorsed 
promissory  notes  payable  to  order.  It  made 
no  distinction  between  them.  What  the  prac- 
tice has  been  in  Virginia  seems  doubtful.  Law- 
yers differ  in  their  accounts  of  it ;  and  it  can- 
not be  considered  as  settled. 

The  case  of  Lee  and  bote-,  1  Gall,  4^9,  was  by 
the  indorsee  against  the  indorser  of  a  promis- 
sory' note  payalile  to  order.  The  count  relied 
upon  was  money  had  and  received.  But  the 
court  held  that  the  plaintiff  was  not  entitled  to 
recover  against  the  defendant,  because  he  had 
not  first  brought  suit  against  the  maker  of  the 
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note.  It  is  to  be  regretted  that  the  Court  did 
not  give  their  reasons  for  supposing  such  a  suit 
necessary.  It  was  said  that  they  considered 
the  case  as  having  been  already  decided;  and 
they  probably  alluded  to  the  case  of  Mackie  v. 
Davis,  as  that  is  the  only  case  cited  by  the  coun- 
sel for  the  defendant.  But  this  pomt  was  not 
decided  in  that  case.  Judge  Carrington  said, 
"  As  to  the  lengths  which  it  behooves  the  as- 
signee to  go  in  pursuit  of  the  obligor,  before  he 
can  resort  to  the  assignor,  it  is  unnecessary  to 
lay  down  any  general  rule ;  it  may  suffice  to 
say  that  in  the  present  case  he  went  far  enough. " 
Judge  Roane  said,  "In  this  country  the  a»- 
si^ee  of  a  bond  acquires  a  legal  right  to  bring 
suit  upon  it,  and  to  receive  the  money,  dis- 
charged from  any  control  of  the  assignor  over 
the  subject ;  it  is  therefore  his  duty  to  bring 
suit.  The  duty  of  bringing  a  suit  does  not, 
at  the  first  glance,  seem  to  be  the  inevitable 
consequence  of  a  right  to  sue;  and  it  is  regret- 
ted that  the  intermediate  terms  were  not  hinted, 
which  connect  the  conclusion  with  the  premises. 
But  the  dictum  of  a  single  judge,  however  re- 
spectable, upon  a  point  not  necessary  to  sup- 
port the  judgment,  cannot  be  considered  as 
conclusivel}'  settling  the  law.  The  only  points 
decided  in  that  case  were,  that  an  assignee  of  a 
bond  might  maintain  *an  action  for  [*45ll 
money  had  and  received  against  the  assignor; 
and  that  the  assignee  had  done  enough  to  enti- 
tle himself  to  such  action,  by  bringing  suit 
against  the  obligor,  prosecuting  it  to  judgment, 
and  taking  out  a.  fleri  facias  which  was  returned 
nvWi  bona. 

These  seem  to  be  all  the  reported  cases  in 
Virginia  which  bear  upon  the  present  question. 

In  Pennsylvania  a  number  of  cases  have  oc- 
curred, from  the  whole  of  which  it  appears 
doubtful  whether  the  statute  of  Anne  is  to  be 
considered  as  having  l>een  extended  in  practice 
to  that  state,  or  whether  their  actions  upon 
promissory  notes  are  grounded  upon  the  cus- 
tom of  merchants.  Their  act  of  assembly  of 
28th  May,  1715,  seems  to  have  been  passed  in  tlie 
full  contemplation  of  the  statute  of  Anne,  but 
it  provides  a  right  of  action  only  for  the  in- 
dorsee against  the  maker,  and  that  only  to  re- 
cover so  much  **  as  shall  appear  to  be  due  at  the 
time  of  the  assignment,  in  like  manner  "  as  the 
payee  might  have  done.  But  it  gives  no  action 
to  the  payee  against  the  maker,  nor  to  the  in- 
dorsee against  any  of  the  indorsers.  Yet  such 
actions  are  maintained  in  that  state  upon 
promissory  notes  considered  as  instruments. 
Judge  Shippen,  in  the  case  of  Robertson  v.  Vo- 
gle,  1  DaU.  '^5,2,  says,  "there  can  be  no  doubt 
that  the  right  of  indorsees  to  call  upon  the 
indorsers  must  be  founded  on  the  custom  of 
merchants."  It  appears  by  their  act  of  assem- 
bly that  a  right  of  action  already  existed  by 
the  payee  against  the  maker;  and  Judge  Ship- 
pen  supposes  it  to  be  under  the  statute  of 
Anne,  which  he  imagines  had  been  extended  in 
practice  to  that  state.  But  this  could  hardly 
have  happened  prior  to  the  year  1715,  (the  date 
of  their  act  of  assembly,)  which  was  only  ten 
years  after  the  statute  of  Anne.  He  observes 
also,  that  "  the  legislature,  when  regulating  the 
assignment  of  bonds  and  notes,  though  they 
did  not  expressly  put  them  on  the  same  footing 
with  bills  of  exchange,  must,  from  the  terms  of 
the  act,  have  taken  it  for  granted  that  an  ac- 

Cranch  1. 


Appendix. 


459 


ti<m  might  be  brought  upon  a  promissory  Dote 
<fin»i<iered  as  an  instrument.  Till,  therefore,  a 
<-<)ntrary  opinion  is  pronounced,  we  must  pro- 
ceed as  in  the  case  or  a  bill  of  exchange  under 
tho  statute  of  Anne,"  &c. 

But  in  the  subsequent  case  of  ITCnUoeh  v. 
Houston,  in  the  supreme  court  of  Pennsylva- 
nia, I  DaU.  441,  CWef  Justice  M'Kean  was  of 
opinion  that  the  legislatiu*e  intended  to  put 
promissory  notes  on  the  same  footing  as  bonds, 
at  least  so  far  as  to  admit  the  eqiutv  of  a  note 
to  follow  it  into  the  hands  of  the  indorsee.  He 
says,  ••  Before  this  act  it  appears  that  actions  by 
the  payee  of  a  promissory  note  were  not  main- 
tained^ nor  can  they  since  be  maintained,  other- 
wi<«  than  by  extending  the  English  statute  of 
460*]  Anne."  And  to  account  for  this  ♦ex- 
ten.sion  of  the  statute  he  supposes  '*  that  actions 
upon  promissory  notes  were  brought  here  soon 
after  the  passin&r  of  the  statute,  by  attorneys 
who  came  from  England,  and  were  accustomed 
to  the  forms  of  practice  in  that  kin^om,  but 
did  not  perhaps  nicely  attend  to  the  discrimina- 
tion with  regard  to  the  extension,  or  adoption, 
of  statutes. "  But  this  could  not  have  happened 
m  the  course  of  ten  years  so  as  to  have  estab- 
lished a  practice;  for  we  are  first  to  suppose  a 
practice  m  England  under  the  statute,  a  subse- 
quent removal  of  attorneys  from  England  to 
Pennsylvania,  and  then  a  practice  in  Pennsyl- 
vania to  be  established,  ana  all  this  between  the 
passing  of  the  statute  of  Anne  in  the  year  1705 
and  the  act  of  assembly  in  1715.  A  more  prob- 
able conjecture  seems  to  be,  that  the  tirst  set- 
tlers who  came  over  from  England  about  the 
year  16^,  were  well  acquainted  with  the  use  of 
promissory  notes,  and  the  laws  respecting  them, 
a?*  they  had  been  practiced  upon  in  that  coun- 
try for  at  least  thirty  years.  The  first  emigra- 
tions 10  Pennsylvania  were  about  the  time  when 
the  banking  business  of  the  goldsmiths  was  at 
its  greatest  height,  and  it  was  fifteen  or  twenty 
years  after  the  first  settlement  of  Pennsylvania, 
lief  ore  a  doubt  was  suggested  whether  an  action 
would  lav  on  a  promissory  note  as  an  instru- 
ment, ifence,  it  is  probable  that  actions  on 
hxich  notes  were  brought  in  the  same  manner 
as  they  had  been  un^  in  England,  to- wit, 
on  the  custom  of  merchants;  and  upon  that 
groond,  and  not  upon  the  statute  of  Anne, 
probably  rests  the  present  practice  in  Pennsyl- 
vania. 

The  practice  in  New  Hampshire  and  Massa- 
chusetts seems  to  have  the  same  foundation. 
They  declare  upon  promissory  notes  as  instru- 
ments, and  rely  upon  the  express  promise  in 
writing,  without  alleging  a  consideration,  or 
referring  to  any  statute  or  custom  whereby  the 
defendant  is  rendered  liable  without  a  consid- 
eration. In  Connecticut,  it  is  said  by  Swift,  in 
his  System  of  the  Laws,  that  the  indorsee  must 
mc  in  the  name  of  the  payee;  but  the  payee 
ctm  maintain  an  action  upon  the  note  without 
alleging  any  custom,  or  statute,  or  considera- 
tion. In  New  York  they  have  nearly  copied- 
tho  statute  of  Anne  as  far  as  it  relates  to  prom- 
issory notes,  but  how  the  law  was  considered 
More  their  act  of  assembly  of  1788,  we  are  not 
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informed.  In  Maryland  the  statute  of  Anne 
was  considered  as  in  force  and  always  practiced 
upon.  Their  declarations  have  been  precisely 
in  the  English  form,  alleging  the  defendant  to 
be  liable  by  force  of  the  statute,  and  the  courts 
have  strictly  adhered  to  the  adjudications  in 
England.  Hence,  nothing  conclusive  can  be 
inferred  from  the  practice  of  the  states. 

The  third  proposition  drawn  from  the  report- 
ed cases  in  Virginia  is,  that  the  negotiability 
given  to  bonds  and  notes  by  the  act  of  assem- 
bly *of  that  state,  was  not  intended  for  [*461 
purposes  of  commerce.  It  seems  difficult  to 
assign  a  reason  why  the  le^slature  should  have 
madfe  bonds  and  notes  assignable,  unless  it  was 
to  enable  people  to  transfer  that  kind  of  prop- 
erty which  existed  in  such  bonds  and  notes; 
and  the  transfer  of  property  is  the  only  means 
of  commerce.  It  will  not  be  contended  that 
the  sole  object  of  the  legislature  was  to  enable 
the  holders  of  such  paper  to  give  it  away  in 
voluntary  donations.  It  must,  therefore,  have 
been  intended  to  enable  them  either  to  pass  it 
away  in  payment  of  debts  previously  contract- 
ed in  the  way  of  commerce,  or  to  make  it  in 
itself  an  article  of  merchandize.  If,  therefore, 
for  the  purposes  of  commerce,  the  legislature 
intended  to  make  those  contracts  negotiable, 
which  were  not  so  either  in  their  nature  or  by 
the  consent  of  the  parties,  it  is  fair  to  presume 
that  they  did  nfet  mean  to  impede  the  negotia- 
bility of  such  as  were  in  their  own  nature  nego- 
tiable, and  were  expressly  intended  to  be  made 
so  by  the  will  of  the  contracting  parties.  If 
there  were  any  principles  of  law  which  would 
support  the  negotiability  of  a  promissory  note 
payable  to  order,  it  cannot  be  supposed  that 
the  legislature  intended  by  implication  alone  to 
obstruct  their  operation.  Ana  even  admitting 
that  they  did  not,  by  the  act  making  bonds  and 
notes  assignable,  mean  to  aid  commerce,  yet  it 
cannot  be  presumed  that  they  intended  to  wage 
war  with  those  commercial  principles  which 
were  already  established. 

This  brings  us  back  again  to  the  first  inquiry, 
what  were  the  principles  upon  which  the  nego- 
tiability of  promlssoiy  notes  was  supported  be- 
fore the  statute  of  Anne.  If  such  principles 
did  exist,  there  seems  to  be  nothing*  in  this  act 
of  assembly  which  prevents  their  full  operation 
in  Virginia. 

The  conclusion  from  the  whole  is,  that  there 
is  no  principle  derived  either  from  the  common 
law,  or  from  the  act  of  assembly  of  Virginia, 
which  will  prevent  a  court  of  law  from  carry- 
ing into  effect  the  contract  of  the  parties  accord- 
ing to  their  original  intention. 

Even  admitting  that  the  contract  of  the  de- 
fendant 1b  not  negotiable  at  law  so  as  to  enable 
the  plaintiff  to  declare  upon  the  instrument 
itself,  yet  it  cannot  be  denied  that  it  is  assigna- 
ble in  equity,  and  if  so,  the  plaintiff  becomes  in 
equity  entitled  to  the  money  which  the  defend- 
ant received  from  the  intermediate  indorser; 
and  in  such  a  case,  there  never  has  been  a 
doubt,  since  the  time  of  Lord  Mansfield,  that 
the  plaintiff  is  entitled  to  recover  in  an  action 
for  money  had  and  received. 
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462*]  *Thi8  case  was  much  debated  in  the 
court  below.  It  appeared  from  the  books  that 
the  only  reported  case  in  which  it  had  been 
decided  that  an  action  of  debt  would  not  lie 
upon  a  prom  issory  note,  was  that  of  Welsh  v. 
Craig,  11  Geo.  I.  8  Mod.  373.  1  Str.  680,  which 
is  so  inaccurately  reported  that  it  is  ijnpos 
sible  to  say  between  what  parties  to  the  note 
the  action  was.  In  8  Mod.  "  it  was  said  that  it 
would  not  lie  against  the  indorser,  but  that  it 
would  lie  against  the  drawer."  But  we  collect 
from  the  report,  that  the  reason  of  the  decision 
was,  that  before  the  statute  of  Anne  no  action 
at  all  would  lie  upon  the  note,  as  a  note;  (for 
which  the  case  of  Gierke  v.  Martin,  1  Salk.  lidB, 
was  cited.)  That  the  statute  gave  only  the 
same  kind  of  action  as  upon  inland  bills,  and 
that  an  action  of  debt  was  never  known  to  be 
brought  upon  a  bill  of  exchange.  And  proba- 
bly the  court  in  that  case  reliea  on  Hard.  485, 
to  support  this  position. 

Another  reason  given  is,  that  the  statute  de- 
clares • '  that  the  assignee  or  indorsee  may  main- 
tain an  action  against  the  drawer  or  indorser, 
and  recover  damages,  <fec.  whioh  shows  that  an 
action  of  debt  will  not  lie,  because  damages  are 
never  recovered  in  debt." 

The  first  position,  viz.,  that  no  action,  before 
the  statute,  would  lay  upon  a  note,  as  a  note, 
seems  not  to  be  correct,  although  supported  by 
the  case  of  Gierke  and  Martin,  for  that  case 
was  directly  contrary  to  the  whole  current  of 
authorities  prior  to  that  time,  particularly  to 
the  case  of  Gutting  v.  WilUarns,  6  W.  a/ui  M. 
Garth.  269;  and  the  statute  of  Anne  seems  to 
have  been  made,  not  to  alter  the  law,  but  to 
overrule  this  case  of  Gierke  v.  Martin,  and  to 
place  promissory  notes  on  the  same  footing  on 
which  they  stood  prior  to  that  decision.  (See 
the  preceding  note.) 

It  is  true  that  in  Milton's  case,  Hard.  485,  it 
was  decided  that  an  action  of  debt  would  not 
lie  against  •  the  acceptor  of  a  bill  of  exchange ; 
but  the  reason  given  shows  that  it  would  lie 
against  the  maker  of  a  promissory  note.  For  it 
was  said  that  the  undertaking  of  the  acceptor 
was  only  collateral,  to  pay  the  debt  of  another, 
and  that  the  drawer  continued  debtor,  notwith- 
standing the  acceptance.  So  that  the  reason 
seems  to  be  that  the  acceptor  was  not  the  orig- 
inal debtor.  But  the  maker  of  a  promissory 
note  is  the  original  debtor,  and,  therefore,  an 
action  of  debt  would  lie  against  him,  by  the 
same  rule  that  it  would  not  lie  against  the  ac- 
ceptor of  a  bill. 

4e3»]  *ln  Baker  v.  HiU,  3  Keb.  627,  the 
action  was  debt  on  an  inland  bill,  but  it  is  not 
stated  between  what  parties.  There  was  a  de- 
murrer to  the  plea,  ana  judgment  for  the  plaint- 
iff. This  was  eight  years  after  the  case  in 
Hardres.  And  in  the  case  of  Brown  v.  London, 
2  Keh.  695,  713,  768,  822.  1  Vent.  152.  1  Let. 
298,  and  1  Mod.  285,  it  seems  to  he  admitted 
that  an  action  of  indebtitattis  antfumpsit  for 
money  had  and  received  would  lie,  if  the  ac- 
ceptor had  the  money  in  his  hands  to  pay. 

In  early  times  *  *  all  matters  of  personal  con- 
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tract  were  considered  as  binding  only  in  thc^ 
light  of  debt* ;  and  the  only  means  of  recoverv 
was  by  this  action  of  debt.  1  Reeve,  159.  It 
was  not  without  repeated  struggles  that  the  ac- 
tion on  the  case  was  permitted  to  be  brought  f  or 
breach  of  a  personal  contract.  Even  as  late  an 
the  reign  of  Queen  Ehzabeth  it  was  considered 
as  a  matter  of  great  doubt  whether  assumpsit 
would  lie  in  any  case  where  an  action  of  de^bt 
might  be  brought.  The  court  of  king's  bench 
held  that  it  would;  and  the  common  pleas  held 
that  it  would  not:  but  it  was  finally  determined, 
after  ^reat  debate,  before  all  the  judges  of  Eng- 
land, m  the  exchequer  chamber,  m  Slade's  Gatw^ 
4  Go.  93,  that  assumpsit  would  lie  for  the  price 
of  com  sold.  • 

The  case  of  Gore  v.  Woddye,  28  H.  VIIL 
Dyer,  20,  is  a  strong  case  to  show  that  where  the 
defendant  has  received  money  to  which  the 
plaintiff  is  entitled,  he  may  have  an  action  of 
debt  for  it. 

A  promissory  note  h&s  always  been  held  to  \h^ 
good  evidence  of  money  received  by  the  make  r 
of  the  note  to  the  use  of  the  payee.  In  that 
case  the  court,  in  giving  their  "opinion  said. 
**  Admit  that  there  was  not  any  bill  testifyiu^r 
the  receipt,  yet  by  the  common  opinion  of  llie 
books,  it  is  in  the  election  of  the  bailor  to  have 
an  action  of  debt,  or  account,  in  such  a  case." 
And  in  the  case  of  Meredith  «.  Ghute,  2  Lif. 
Raym.  760,  it  was  said  by  the  whole  court,  that 
a  note  was  good  evidence  of  a  debt  due  from  the 
maker  to  the  payee. 

In  OodboU,  49,  the  action  is  said  to  be  "  debt 
uiK>n  a  concessit  solvere,  according  to  the  la^- 
merchant. "  This  seems  to  have  been  some  kind 
of  an  acknowledgment  of  a  debt,  in  the  nature 
of  a  promissory  note. 

In  Domingo  Franca's  Gase,  11  Mod.  345,  it 
was  held  that  debt  or  indebitatus  assumpsit 
might  be  brought  upon  a  bill  of  exchan^  by  the 
payee  against  the  drawer,  ' '  because  it  is  in  the 
nature  of  a  security." 

The  action  of  debt  was  the  ordinary  reme<iy 
upon  a  tally,  which  seems  to  have  been  no  bet- 
ter evidence  of  a  debt  than  a  promiasorv  note. 
*A  tally  is  thus  defined  by  Spelman  in  his  |^*404: 
Glossary, p.532,edit.  1637.  "Tallium,  alias Talea. 
est  clavola  vel  ligni  portiuncula,  utrinque,  com- 
planata,  cui  summa.  debiti  inciditur;  fissaque 
mde  in  duas  partes,  una  debitor!,  altera  creditor! 
traditur,  in  rationis  memoriam." 

These  tallies  seem  to  have  been  a  kind  of 
common  security  for  money,  and  to  have  been 
negotiable  like  Sank  bills,  passing  from  hand  to 
hand  by  delivery  only.  12  Mod.  241.  Actions 
of  debt  upon  them  are  mentioned  in  Fitz.  Ahr. 
tit.  Debt.  4.  4  E.  IL  FiU.  Abr.  Ley,  68,  70.  K 
N.  B.  122.  L  Dyer  23,  Hard.  333,  and  2  Keb. 
713.  Sometimes  they  were  sealed,  but  in  gen- 
eral they  were  wiihout  a  seal,  and  were  only 
evidence  of  a  simple  contract.  Against  a  com- 
mon tally,  the  defendant  might  wage  his  law : 
and  in  Dyer,  23.  it  appears  that  "  there  is  one 
book  which  says  that  a  man  may  wage  his  law 
against  a  sealed  tally,  if  the  tally  nave  only 
notches  or  scotches  indented,  each  scotch  for 
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twelve  pence,  according  to  the  common  usage ; 
but  if  the  sum  be  inscribed  upon  the  sealed  tally, 
he  shall  be  ousted  of  his  law/' 

The  case  of  RumhaU  r.  BaU,  10  Mod.  38,  was 
debt  upon  a  promissory  note;  and  although  an 
objection  was  taken  to  the  want  of  a  demand, 
yet  none  was  made  to  the  form  of  the  action. 

In  Rudder  v.  Price,  1  H.  Bl.  547,  the  action 
was  debt  upon  a  promissoir  note  payable  by  in- 
stallments; and  although  the  case  was  warmly 
contested,  and  although  Mr.  Justice  Lawrence, 
who  was  then  at  the  bar,  was  for  the  defendant, 
yet  no  objection  was  suggested  to  the  form  of 
the  action;  but  it  was  contended,  and  so  held 
by  the  court,  that  an  action  of  debt  would  not 
lie  upon  such  a  note  until  all  the  installments 
had  become  due. 

Morgan,  in  his  Precedents,  p.  584,  has  given 
the  fonn  of  a  declaration  in  debt  on  a  promis- 
sory note,  and  Kyd,  in  his  Treatise  on  BiUs  and 
Xoies,  p.  114,  {Dublin  edit,  1791,)  after  noticing 
^me  of  the  authorities  on  this  subject,  says. 
•  •  the  conclusion  resulting  from  the  whole  seems 
to  be  this,  thai  where  a  privity  exists  between 
the  parties,  there  an  action  of  debt  or  indebita- 
tits  as^Hmpsil  may  be  maintained." 

Comyns  (Dig,  Ht.  Debt,  A.  8.)  lays  down  the 
proposition  generally,  "that  debt  lies  upon 
every  express  contract  to  pay  a  sum  certam," 
and  cites  /  Leon.  308.  And  Blackstone  {3  Com. 
lS4^)8Ays,  "the  legal  acception  of  debt  is,  a 
"^um  of  money  due  by  certain  and  express  agree- 
ment :  as  by  a  bond  for  a  determinate  sum,  a 
bill  or  note'"  &c.  '*  The  non-payment  of  these 
is  an  injuiT,  for  which  the  proper  remedy  is  by 
action  of  debt." 

465*]  'But  the  question  is  now  settled  in 
England,  in  the  case  of  Bisftop  v.  Young,  2  Bos. 
A  PttU,  78,  where  it  was  held  that  •*  an  action 
of  debt  lies  by  the  payee  against  the  maker  of  a 
promissory  note  expressed  to  be  for  value  re- 
ceived. " 

The  declaration  in  that  case  was,  "  for  that 
the  defendant,  on  ,  at  ,  made 

his  certain  note  in  writing  commonly  called  a 
promissory  not«,  with  his  own  proper  hand 
thereto  subscribed,  bearing  date  the  same  day 
and  year  aforesaid,  and  then  and  there  delivered 
the  said  note  to  the  plaintiff,  by  which  note  the 
said  defendant,  one  month  after  date,  promised 
to  pay  the  plaintiff  or  order  %l.  value  received 
in  e:oods  by  the  defendant,  b^  reason  whereof, 
ana  by  force  of  the  statute  m  that  case  made 
and  provided,  the  defendant  became  liable  to 
pay  to  the  plaintUff  the  said  sum  of  money  in 
the  said  note  mentioned,  wherebjr  an  action  hath 
accrued,"  &c.  To  this  declaration  there  was  a 
general  demurrer,  in  support  of  which  the  coun- 
sel relied  chiefly  on  the  case  of  Welch  and  Craig, 
S  Mod.  373.     1  Str.  680. 

Lord  Chief  Justice  Eldon,  in  delivering  the 
opinion  of  the  court,  examined  the  cases  cited 
and  the  principles  on  which  the  action  of  debt  is 
founded.  He  held  that  the  statute  of  Anne  had 
put  promissory  notes  on  the  same  footing,  and 
given  upon  them  the  same  remedy,  as  was  before 
bad  upon  inland  bills  of  exchange.  That  an 
action  of  debt  would  lie  upon  an  inland  bill  of 
exchange,  by  the  payee  against  the  drawer, 
whom  he  considerea  as  the  original  debtor,  and, 
therefore,  debt  would  lie  by  the  payee  of  a  prom- 

Cranch  1. 


issory.  note  against  the  maker,  who  is  the 
original  debtor.  He  relied  also  on  the  words 
value  received;  and  cited  Hard.  485,  Skin.  308, 
Pearsmi  v.  Garrett.  Com.  Dig.  Debt,  B.  Debt, 
A.  8  and  9.  Salk.  23,  Hard's  Case.  Skin.  346, 
Hodges  v.  Stewart.  10  Mod.  32,  RvmbaU  r. 
BaU. 

The  objection  that  the  statute  of  limitations 
was  not  permitted  to  be  given  in  evidence  upon 
the  plea  of  nil  debet,  is  supported  only  bv  a 
dictum  of  Chief  Justice  Holt,  in  /  S(tlk.  278. 
Anon,  at  nisiprius,  anno  1690,  and  in  the  case 
of  Draper  v.  (rlmstfp,  J.  Lord  Ray.  153,  8  d-  9 
W.  III.  The  reason  which  he  gives  in  the  first 
case  is,  *'  For  the  statute  has  made  it  no  debt  at 
the  time  of  the  plea  pleaded ;  the  words  of  whicli 
are  in  the  the  present  tense.  But  in  case  on  mm 
assumjmt  the  statute  of  limitations  cannot  be 
given  in  evidence,  for  it  speaks  of  a  time  past, 
and  relates  to  the  time  of  making  the  promise. " 
The  reason  given  in  the  case  of  Draper  and 
Glassop  is,  *'  because  non  assumpsit  goes  to  the 
prseter  tense;  but  upon  nil  debet  pleaded  the 
statute  is  good  evidence,  because  the  issue  is 
joined  per  rerba  de  presenti,  and  *with-  [*466 
out  doubt  nil  debet  by  virtue  of  the  statute:  and 
it  is  no  debt  at  this  time,  though  it  was  a  debt." 

In  1  Morgan's  Vade  Meeuni,  220,  this  case  is 
cited  with  a  **  sed  qiKwre,'*  and  he  advises  that 
the  statute  should  he  pleaded. 

The  expression  of  the  statute  of  Jac.  1.  c.  16, 
which  is  the  same  as  that  of  the  act  of  assembly 
of  Maryland,  1715,  c.  23,  is,  that  the  action  shall 
be  brought  within  such  a  time,  and  not  after. 
It  does  not  extinguish  the  debt,  but  only  bars 
the  remedy  at  law.  The  lapse  of  time  is  not  of 
itself  evidence  that  the  defendant  does  not  owe 
the  money.  The  statute  only  creates  a  disquali- 
fication of  the  plaintiff  to  recover,  like  that  of 
outlawry,  alien  enemy,  feme  covert,  &c.,or  it  may 
he  considered  as  a  special  protection  of  the  de- 
fendant, like  a  certificate  of  bankruptcy,  in- 
fancy, or  a  discharge  under  an  insolvent  act. 

That  the  debt  is  not  extinguished  by  the  stat- 
ute is  clear  from  the  cases  which  have  been  de- 
cided since  the  time  of  Lord  Holt. 

In  the  case  of  Qtmntock  v.  England,  4  Burr. 
3628,  it  was  held  that  a  debt  baired  by  the  stat- 
ute is  a  good  debt  to  support  a  conimisKion  of 
bankruptcv.  The  same  was  expreasly  decided 
by  Lord  Mansfield,  at  nisiprius,  in  the  case  of 
Fowler  v.  Brown,  cited  in  Esj).  N.  P.  663.  And 
in  Trueman  v.  Fenton,  Gawp.  548,  his  Lordship 
said,  "all  the  debts  of  a  bankrupt  are  due  in 
conscience,  notwithstanding  he  has  obtained  his 
certificate.  Though  all  legal  remedy  may  \\e 
gone,  the  debts  are  clearly  not  extinguishod  in 
conscience.  Where  a  man  devises  his  estate  for 
payment  of  his  debts,  a  court  of  equity  says, 
(and  a  court  of  law,  in  a  case  properly  before 
them,  would  say  the  same,)  all  debts  barred  by 
the  statute  of  limitations  shall  come  in,  and 
share  the  benefit  of  the  devise." 

Hence  it  appears  that  the  reason  which  Lord 
Holt  gives  for  the  distinction  between  non  as- 
sumpsit and  nil  debet,  is  not  supported.  And 
if  the  reason  fails,  the  law  fails  witli  it. 

The  objections  respecting  the  letters  of  ad- 
ministration, and  the  omission  of  the  tlebet  and 
detinet  were  supposed  to  come  too  late  after 
verdict. 
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PRINCIPAL  MATTERS  CONTAINED  IN  THIS  VOLUME. 


ABSENT  DEBTOR. 

Upon  an  attachment  In  ohancery,  under  the  laws 
of  Virginia,  if  the  record  states  that  **  I.  T.  in  open 
court  became  security  that  I.  H.  (the  absent  debtor) 
shall  perform  the  decree  of  this  court,  if  against 
him,''^gii«re,  whether  an  action  of  debt  will  lie 
a^nst  I.T.  for  the  amount  decreed  against  I.  H^? 
Thompmm  v.  Jamesoru,  »82 

ACKNOWLEDGMENT. 

A  deed  of  lands  in  Maryland,  signed,  sealed  and 
deUv-eredon  the  30tkof  May,  and  acknowledged 
OQ  the  14th  of  June,  is  to  be  considered  as  m&^e  on 
tfaeaoth  of  May;  and  its  acknowledgment,  on  the 
Uth  of  June,  will  not  cause  it  to  be  such  a  deed  as 
is  contemplated  in  the  bankrupt  act,  which  came 
Into  operation  on  the  2d  of  June,  1800. 

Wofxi  V.  Owingsj  239 

ACT  OP  GOD. 
What  shall  be  said  to  be  the  act  of  God,  and  what 
ioevitable  casualty?   Hodgaon  v.  Dexter ^  845 

ACTION. 

1.  In  Virginia  it  is  not  always  necessary  to  sue  the 
maker  of  a  promissory  note,  to  entitle  the  holder 
to  an  action  against  the  indorser. 

Clarke ».  rirwny,  ,  ^  ^  ^    }°^ 

2.  If  a  promissory  note  of  a  third  person  be  in- 
dorsed, by  the  purchaser  of  goods,  to  the  vendor, 
as  a  conditional  payment  for  the  goods,  qtttBre, 
whether  the  vendor  is,  in  any  case,  obliged  to  sue 
the  maker  of  the  note  before  he  can  resort  to  the 
purchaser  of  the  goods  on  the  original  contract  of 
sale.   Id.  ^  1»3 

3.  A  suit  against  the  defendant  as  indorser  of  the 
note,  and  a  suit  against  him  for  the  goods  sold,  are 
upon  distinct  and  different  causes  of  action;  and 
the  first  cannot  be  pleaded  in  bar  of  the  second. 

Id,  183 

4.  It  is  not  necessary  for  the  plaintiff  to  offer  to 
return  the  note,  to  entitle  him  to  an  action  for  the 
goods  sold-    Clarke  V.  Young.  .,  ^    ^^   ^  ,i®* 

5.  In  Vliginia,  an  action  will  not  lie  by  the  holder 
andoflt  a  remote  indorser  of  a  promissory  note. 

MandeviOe  v.  Riddle,  ^  ,     290 

6.  Qttfere,  whether  the  holder  of  a  promissory 
note  In  Virginia  cannot  maintain  an  action  for 
money  had  and  received,  against  a  remote  indors- 
er?  DunZop  V.  saver,  .  ^  387 

7.  C^n  he  for  whose  benefit  a  promise  is  made  to 
a  third  person, maintain  an  action  against  the  proin- 
isor?   Id.  429 

8.  Letters  of  administration  from  the  orphans' 
court  in  the  District  of  Columbia,  are  necessary  to 
enable  an  adminiscrator  to  maintain  an  action  in 
the  cou  rts  of  the  d  Istrlct. 

Fenwiek  v.  Sears,  269 

ADMINISTRATOR. 

An  administrator,  having  had  letters  of  adminis- 
tration in  Maryland,  before  the  separation  of  the 
District  of  Columbia  from  the  original  states,  can- 
not, after  that  separation,  maintain  an  action  in 
that  part  of  the  district  ceded  by  Maryland,  by 
Tlrtue  of  those  letters  of  administration,  but  must 
take  out  new  letters  within  the  district. 

Fenwiek  v.  Sears,  259 

ADMIRALTY. 

1.  Salvage  allowed  to  a  ship  of  war  of  the  United 
States  for  the  recapture  of  a  Hamburgh  vessel  out 
of  the  hands  of  the  French,  (France  and  Hamburgh 
behig  neutral  to  each  other,)  on  the  ground  that 
she  was  in  danger  of  condemnation  under  the 
French  arret  of  18th  January,  1798. 

ToOxft  V.  Seeman,  1 
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2.  To  support  a  demand  for  salvage,  the  recapture 
must  be  lawful,  and  a  meritorious  service  must  be 
rendered.    Id.  ^      ^.       ^ 

8.  Probable  cause  is  sufficient  to  render  the  re- 
capture lawful.    Id.  31 

4.  Where  the  amount  of  salvage  is  not  reguhited 
by  positive  law,  it  must  be  determined  by  principles 
of  general  law.    Id.  ^^  ^ 

6.  Marine  oi'dlnances  of  foreign  countries,  pro- 
mulgated by  the  executive  by  order  of  the  legis- 
lature of  the  United  States,  may  be  read  In  the 
courts  of  the  United  States,  without  further  au- 
thentication or  proof.  Qwere,  whether  they  may 
not  be  read  without  such  promulgation  ?    Id.      38 

6.  Municipal  laws  of  foreign  countries  are  gen- 
erally to  be  proved  as  facts.    Id.  lb. 

7.  To  entitle  to  salvage,  in  cases  of  recapture,  it 
is  not  necessary  that  the  means  used  should  be 
with  that  sole  view.    Id.  ^       38, 41 

8.  The  rule  that  salvage  is  not  due  for  the  recap- 
ture of  a  neutral,  is  founded  on  the  fact  that  no 
benefit  has  been  conferred.    Id.  37 

9.  To  entitle  to  salvage,  it  is  not  necessary  that 
the  destruction  of  the  thing  would  have  been 
Inevitable  but  for  the  means  used  to  save  it ;  but 
the  danger  must  be  real  and  imminent.  Id.      42, 43 

10.  Salvage  does  not  imply  a  contract.    Id.       Ih. 

11.  France  and  the  United  States  were  in  a  state 
of  partial  war  in  the  year  1799.    Id.  31 

12.  The  Supreme  Court  of  the  United  States,  in 
cases  of  appeal,  and  on  writs  of  error,  are  limited 
to  the  statement  of  facts  made  in  the  court  below. 

13.  A  final  condemnation  in  an  inferior  court  of 
admiralty,  where  a  right  of  appeal  exists,  and  has 
been  claimed,  is  not  a  denitive  condemnation, 
within  the  meaning  of  the  4th  article  of  the  con- 
vention with  France,  signed  September  30th,  1800* 

United  States  v.  Peggvy  108 

AGENT,  PUBLIC. 

A  public  agent  of  government,  contracting  for 
the  use  of  government,  is  not  personally  liable,  al- 
though the  contract  be  under  his  seal. 

Hodgson  v.  Dexter,  346 

APPEAL. 
See  Admiralty,  12, 13. 
Practice,  12, 18, 14, 15. 

Error,  1,  4,  5,  6,  7. 

Jurisdiction,  3, 4, 5. 

1.  No  appeal  or  writ  of  error  lies  from  the  courts 
of  the  Territory  northwest  of  the  river  Ohio. 

Clarke  v.  Bazadone,  212 

2.  Upon  appeal,  in  chancery  cases,  a  statement  of 
facts  must  accompany  the  transcript  of  the  record. 
This  provision  was  revived  by  the  repeal  of  the  Ju- 
diciary act  of  February  13th,  1801. 

tlniUd  States  v.  Hooe,  318 

APPOINTMENT  TO  OFFICE. 
See  Mandamus,  5, 6,  7, 9, 11, 12, 13, 14. 

ASSIGNMENT. 
See  Chose  in  Action. 

ASSUMPSIT. 

See  Bills  of  Exchange  and  Promissory  Notes,  1, 2, 3, 
4, 12, 13, 15, 18, 17,  18, 19,  22.  23. 

1.  Assumpsit  for  money  had  and  received  will 
not  lie  by  tne  holder  aArainst  a  remote  indorser  of 
a  promissory  note,  in  Virginia.  _ 

Mandei^me  v.  Riddle,  290 
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2.  Qiueret 

Duniop  V.  SUrer^  367 

3.  Assumpsit  will  not  lie  upon  a  policy  of  insur- 
ance«  under  the  corporate  seal,  unless  a  new  con- 
sideration be  averred, 

Irumrance  C^.  of  Alexandria  r.  Young^         332 

4.  Qucpre,  whether  an  a^ifresrate  corporation  can 
make  an  express  assumpsit,  unless  specially  au- 
thorized by  statute.  lb. 

5.  After  verdict,  every  assumpsit  laid  in  the  dec- 
laration is  to  be  taken  as  an  express  assumpsit. 

1(1.  341 

6.  QucBre^  whether  he  for  whose  benefit  a  prom- 
ise is  made,  may  maintain  an  action  a^inst  the 
promissor  ?    AijpendUr^  429 

7.  Is  privity  necessary  to  support  indebitatus 
asimmpiit  for  money  had  and  received  ? 

Appendit,  439 

8.  Ajudgment  in  assumpsit  upon  a  policy  under 
seal,  is  a  bar  to  a  subsequent  action  of  covenant, 
on  the  same  policy. 

Insurance  Co.  of  Alexandria  v.  Yourtg,         340 

ATTACHMENT. 
See  Absent  Debtor. 

ATTORNBYS. 

Requisites  to  their  admission  to  practloe. 

B\deM  of  Courts  xvi 

Oath  to  be  taken.  Id.  lb. 

Shall  not  practice  as  counselors.  Id,  lb. 

Counselors  may  be  admitted  to  practice  as  at- 
torneys. Id.  xvli 


BANKRUPT. 
See  Acknowledgment. 

BILLS  OF  BXCHANGE  AND  PROMISSORY 

NOTES. 

1.  In  Virginia  it  is  not  necessary,  in  all  oases,  to 
sue  the  maker  of  a  promissory  note,  to  entitle  the 
holder  to  an  action  against  the  indoraer. 

Clarke  v.  Younot  181 

2.  If  a  promissory  note  of  a  third  person  be  in- 
dorsed by  the  purcnaser  of  goods  to  the  vendor,  as 
a  conditional  payment  for  the  goods,  griMFre, 
whether  the  vendor  ia,  in  any  case,  obliged  to  sue 
the  maker  of  the  note  before  he  can  resort  to  the 
purchaser  of  the  goods  on  the  original  contract  of 
sale.  Id,  lb. 

3.  A  suit  against  the  defendant  as  indoraer  of 
the  note,  and  a  suit  against  the  defendant  for  the 
goods  sold,  are  upon  distinct  and  different  causes 
of  action ;  and  the  first  cannot  be  pleaded  in  bar  of 
the  second.  lb. 

4.  It  is  not  necessary  for  the  plaintiff  to  offer  to 
return  the  note,  to  entitle  him  to  bring  suit  for  the 
goods  sold.  lb, 

5.  A  declaration  in  debt,  upon  a  foreign  protested 
bill  of  exchange,  for  the  principal,  interest,  dam- 
ages and  costs  of  protest,  under  the  act  of  assembly 
of  Virginia,  must  aver  the  amount  of  those  costs 
of  protest.    WHmm  r.  Lenox^  196 

6.  QiMBre,  whether  the  indorser  is  discharged,  if, 
after  the  notice  to  such  indorser  of  non-payment 
by  the  drawee,  the  holder  charge  the  bill  in  account 
current  against  the  drawer,  and  upon  the  whole  of 
that  account,  the  balance  due  is  less  than  the 
amount  of  the  bill.  lb. 

7.  Whether  the  indorser,  after  due  notice,  is  dis- 
charged by  the  holder's  receipt  of  part  of  the 
money  from  the  drawer  ?  lb. 

8.  whether  it  is  necessary  to  aver  a  protest  for 
non-acceptance,  in  an  action  on  protest  for  non- 
payment, lb. 

9.  Whether  the  drawer  is  a  competent  witness  for 
the  indorser,  in  an  action  against  the  latter.*      lb. 

10.  W  hether  protest  for  non-payment  of  a  foreign 
bill  of  exchange  must  be  made  on  the  last  day  of 
grace.    Fenteick  v.  Sears^  260 

11.  Whether  the  reasonableness  of  notice  be  mat- 
ter of  fact,  or  matter  of  law.  Id.  lb, 

12.  Whether,  on  the  count  for  monev  had  and  re- 
ceived, notice  of  non-aooeptanoe,  and  of  non-pay- 
ment, be  necessary  to  charge  an  indorser  who 
knew,  at  the  time  of  indorsing,  that  the  drawer 
had  no  right  to  draw.  Id.  lb. 

13.  In  Virginia,  an  indorsee  of  a  promissory  note 
cannot  maintain  an  action  against  a  remote  in- 
dorser, f er  want  of  privity. 

MandeviUe  v.  Riddle,  290 

9  *  See  IlderUm  r.  AtMntaon,  7  it.  T.  421,  and  Birt 
V,  Kerthaw,  2  Ea»U  400. 
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14.  In  Maryland,  debt  will  not  lie  on  a  promissory 
note.    Lindo  v.  Gardner^  343 

15.  Whether  an  action  for  money  had  and  re- 
ceived will  lie  by  the  holder  against  a  remote  in- 
dorser of  a  promissory  note  m  Virginia  ? 

BunUyp  v.  Silver,  867 

16.  What  was  the  law  in  England  respecting  prom  • 
issory  notes,  before  the  statute  of  Anne  ? 

Appendix,  368 

17.  At  what  time  were  inland  bills  of  exchange 
considered  as  governed  by  the  custom  of  mer- 
chants ?    Appemlix^  380 

18.  When  were  inland  bills,  and  promissory  notes 
first  introduced  into  England?    Id.  lb. 

19.  Did  the  statute  of  Anne  introduce  a  new  law 
respecting  promissory  notes,  or  did  it  only  afSrm 
the  old?    Id.  383 

20.  Goldsmith's  notes.  Id.  384 

21.  Form  of  declarations  upon  promissory  notes 
before  the  statute  of  Anne.  Id.  405 

22.  Is  the  contract  of  the  indorser  of  a  promis- 
sory not«  an  express  or  an  implied  contract?  Id.  4^ 

23.  Are  actions  upon  promissory  notes  in  Penn- 
sylvania founded  on  the  custom  of  merchants,  or 
on  the  statute  of  Anne  ?  Id.  450 

24.  Will  an  action  of  debt  lie  upon  a  promissory 
note?    Id.  464 

BILL  OP  EXCEPTIONS. 

The  Court  is  not  bound  to  give  an  opinion  on  an 
abstract  point  of  law,  unless  it  be  so  stated  as  to 
show  its  connection  with  the  cause. 

Hammtm  v.  RugfieUy  309 

BILL  OF  SALE. 

1.  An  absolute  bill  of  sale  of  goods  is  fraudulent 
as  to  creditors,  unless  possession  accompanies  and 
follows  the  deed. 

Hamilton  v.  RuasdL  309 

2.  The  want  of  possession  Is  not  merely  evidence 
of  fraud,  but  is  a  circumstance  per  se,  which  makes 
the  transaction  fraudulent  in  point  of  law.  Id,    lb. 

BOND,  FORTHCOMING. 

In  Virginia,  a  forthcoming  bond  is  an  appendage 
to  the  orifirinal  suit,  and  is  a  component  part  of  tfie 
proceedings.    Stuart  v.  Laird,  309 


CAVEAT. 
See  Kentucky,  2. 

CHANCERY. 
See  Absent  Debtor.    Equity. 

CHOSE  IN  ACTION. 

1.  What  is  the  meaning,  extent,  and  effect  of  the 
rule  that  a  chose  in  action  is  not  assignable? 

Appendix,  423 

2.  Can  a  chose  in  action  be  made  assignable,  or 
negotiable  in  its  original  creation,  by  the  contract 
and  intention  of  the  parties,  independent  of  the 
custom  of  merchants,  and  of  statute  law?    Id.  428 

CITATION. 

t  citation  must  accompany  the  writ  of  error, 
writ  of  error  not  aooompanled  by  a  citation, 
must  be  quashed,  unless  the  defendant  in  error 
should  appear. 

lAayd  v.  Alexander,  866 

CITIZEN. 

To  give  Jurisdiction  to  the  courts  of  the  United 
States,  the  pleadings  must  expressly  state  the  par- 
ties to  be  citizens  of  different  states,  or  that  one  of 
them  is  an  alien.  It  is  not  sufBcient  to  say  that  they 
reside  in  different  states. 

Ahererombie  v,  DujmiB,  343 

CLERK. 

The  dark  of  this  oourt  must  reside  and  keep  his 
office  at  the  seat  of  government.  He  cannot  prac- 
tice as  attorney  or  counsel  in  this  court. 

Rtdee  of  vnurt,  xvi 

How  to  make  return  of  a  writ  of  error.    Id.  xvii 
Not  to  suffer  any  record  to  go  out  of  his  office. 
Id.  xviii 

COLUMBIA  DISTRICT. 

1.  A  Justice  of  peace  in  the  District  of  Columbia 
is  not  removable  at  the  will  of  the  President. 

Martmry  v.  Madivnu,  160 

Cnmch  1. 
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Ill 


i.  The  acta  of  coDgress  of  27th  February,  and  3d 
Mdrcb.  IflOI,  concerning  the  District  of  Columbia, 
bave  not  changed  the  laws  of  Maryland  and  Vir- 
irinia,  adopted  by  congrress  as  the  laws  of  that  dis- 
trict, HQv  further  than  the  change  of  Jurisdiction 
readered  a  ehani^e  of  those  laws  necessary. 

rnited  StatM  v.  Simnui,  262 

'*.  Fines,  forfeitures  and  penalties,  arising' from 
a  breach  of  those  laws,  are  to  be  sued  for,  and  re- 
covered, in  the  same  manner  as  before  the  change 
of  juriMiction,  mutattn  mutandis.    Id.  lb. 

See  Administrator. 

COMMISSION. 
See  Mandamus,  5, 6, 9, 10, 11, 12, 13, 14,  15. 

CONGRESS. 

I.  Congress  have  not  the  power  to  Rive  orlflrinal 
jurisdiction  to  the  Supreme  Court  of  the  United 
K'^tates,  in  other  cases  than  those  desorit>ed  in  the 
iMtHstltutlon. 

Marburu  v.Madiann,  176 

±  An  act  of  congress,  repuijrnant  to  the  constitu- 
tion, cannot  become  a  law.    Yd.  lb. 
.1  A  cause  may,  by  act  of  congress,  be  transferred 
fnim  one  inferior  tribunal  to  another. 

StuaH  V.  Laird,  299 

4.  Congress  may  constitutionally  impose  upon 
the  Judires  of  the  Supreme  Court  of  the  United 
States,  the  burden  of  holding  circuit  courts. 

Id.  lb. 

CONSTITUTION. 

1.  The  Supreme  Court  of  the  United  States  has 
not  the  power  to  issue  a  mandamus  to  a  Secretary 
of  State  of  the  United  States,  it  being  an  exercise 
of  original  Jurisdiction,  not  warranted  by  the  con- 
^tution,  notwithstanding  the  act  of  congress. 

JiaHniry  v.  Modiwrn,  137 

2.  An  act  of  congress  repugnant  to  the  constitu- 
tion cannot  become  a  law.    Id.  176 

3  The  courts  of  the  United  States  are  bound  to 
take  notice  of  the  constitution.   Id.  178 

4.  A  contemporary  exposition  of  the  constitution, 
practiced  and  acquiesced  under,  for  a  period  of 
years,  fixes  its  construction. 

Stiiart  V.  Laird,  299 

•1.  Congress  may  constitutionally*  impose  upon 
the  Judges  of  the  Supreme  Court  of  tne  United 
^^tates  the  burden  of  holding  circuit  courts. 

Id.  lb. 

CONSTRUCTION. 
See  Constitution,  4.    Act  of  God. 

CONTRACT. 

^■e  .KgeaU  Public.    Admiralty,  10.    Bills  of  Ex- 
change, 22.    Chose  in  action. 

CONVENTION  WITH  FRANCE. 
See  Admiralty,  13. 

COPY. 

The  keeper  of  a  public  record  cannot  refuse  a 
<Mipy  to  a  person  demanding  it  on  the  terms  pre- 
>K*rit>ed  by  law.    Marbury  r.  MadiMm,  60 

CORPORATION. 

See  Assumpsit,  3,  4. 

Oucrrt,  whether  an  action  on  a  policy  of  Insurance 
will  lie  against  the  Marine  Insurance  Company  of 
Alexandria,  in  their  corporate  name,or  whether  the 
declaration  must  be  against  the  Pn^ident  alone  ? 
liyturancc  Companu  of  Alexandria  v.  Young, 
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COSTS. 

t^rre^  whether  costs  can  be  awarded  against  the 
rnited  States  ?    UnUed  Stateif  v.  Simms,  2S0 

ITnUed  States  v.  Hooc,  318 

COVENANT. 
See  Assumpsit,  8. 


COUNSELORS. 

Counselors  shall  not  practice  as  attorneys. 

RuUs  of  C(furty 
Their  oath  and  qualifications.     Id. 
May  be  admitted  as  attorneys.  Id. 

Orancb  1. 


xvi 

lb. 

xvli 


DEBT. 
See  Bills  of  Exchange,  5. 

1.  An  action  of  debt  for86tt.  12b.  Id.  founded  on 
a  decree  in  chancery,  is  not  supported  by  a  decree 
for  8601. 12(f.  Id.  with  Interest  from  a  certain  day  to 
the  day  of  rendering  the  decree.  But  the  variance 
is  fatal.    Thomptson  v.  Jame»m,  282 

2.  Quvre,  whether  nil  debet  is  a  good  plea  to  an 
action  of  debt  founded  on  judgment  of  a  court  of 
oneof  the  co-states?    Id.  285,286 

3.  The  declaration  must  be  for  the  whole  debt. 
Or  if  you  declare  for  part  you  must  show  that  the 
residu*'  is  satisfied.   Id.  lb. 

4.  Debt  will  not  lie  upon  a  promissory  note  In 
Maryland.    LincUt  v.  Qardiier.  343 

6.  Will  debt  lie  upon  a  promissory  note  ? 

Appendix,  464 

DEBTOR. 

See  Absent  Debtor.    Insolvent  Debtor.    Fraud. 

A  debtor  may  prefer  one  creditor  to  another,  and 
convey  goods  to  nim  in  discharge  of  his  debt. 

Wood  V.  Owi^iga,  244 

DECLARATION. 

See  Bills  of  Exchange,  1, 2, 3, 4, 5, 8, 16,  21.    Corpo- 
ration.   Debt,  3,  4.    Citizen. 

DEED. 

1.  Delivery  is  not  necessary  to  the  validity  of  let- 
ters patent,  as  it  Is  to  that  of  a  deed. 

Marbury  v.  Madit^on,  178 

2.  See  Acknowledgment. 

DEPOSITION. 

1.  Evidence  on  motion  to  discharge  bail,  must  be 
by  deposition  and  not  viva  voce. 

Hides  of  Omrt,  xvil 

2.  The  plaintiff  in  error  may  show  by  alBdavits 
that  the  matter  in  dispute  exceeds  the  value  of 
2,000  dollars.    Id.  xviil 

DISTRICT  OF  COLUMBIA. 
See  Columbia  District. 


ENTRY  OF  LANDS. 
Bee  Kentucky,  1,  3. 

EQUITY. 

Subpcenaln  equity  must  be  served  00  days  before 
the  return  day. 

If  the  defendant,  upon  such  service,  shall  not  ap- 
pear, the  complainant  may  proceed  ex  parte. 

Rules  of  Court,  xvii 

ERROR. 
See  Citation. 

A  writ  of  error  lies  upon  a  caveat  from  the  dis- 
trict court  of  Kentucky  district  to  the  Supreme 
Court  of  the  United  States.    WUstm  v.  Manon,      45 

2.  It  is  not  error  to  reject,  as  incompetent,  ad- 
missible testimony,  tending  to  prove  a  fact  not 
relevant  to  the  case  before  the  court. 

Turner  v.  FendaU.  117, 132 

8.  Qtf«ere,whether,in  a  case  where  there  is  no  Jury, 
a  Judgment  ought  to  be  reversed  for  the  rejection  of 
testimony  which  was  admissible  in  law.  Or  wheth- 
er the  cause,  in  the  appellate  court,  should  be  con- 
sidered as  if  the  testimony  had  been  received? 

Id.  132 

4.  Writ  of  error,  how  to  be  returned  by  the  clerk 
below.    Rxdes  of  Court,  xvli 

6.  If  the  writ  of  error  issues  within  30  days  before 
the  meeting  of  the  court,  the  defendant  In  error 
may  enter  nis  appearance,  and  proceed  to  trial, 
otherwise  the  cause  must  be  continued.  Id.    xvlli 

6.  Where  the  writ  of  error  appears  to  bo 
brought  for  delay  only,  the  Judgment  shall  carry 
interest  at  10  per  cent,  per  annum,  by  way  of  dam- 
ages.   Inother  cases  6  per  cent.    Id.  lb. 

7.  A  writ  of  error  does  not  He  from  the  Supreme 
Court  of  the  United  States  to  the  general  court  for 
the  Territory  N.  W.  of  the  Ohio. 

CZarfce  v.  Baxadone.  212 

188 
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IV 


Index. 


EVIDBNCE. 
See  Admiralty,  5, 6, 12. 

1.  Prooeedlnffs  before  magistrates  in  oases  of  In- 
solvent debtors,  under  the  1%wb  of  Vir^nla,  are 
matters  in  pai»^  and  mav  be  proved  by  parol  testi- 
mony.   Turner  i\  Fetidou,  1S2 

2.  See  Error,  2, 8. 

3.  A  commission  is  only  evidence  of  an  appoint- 
ment.   Marburyv.  3/ad£8on,  178 

i.  Oiurre,  whether  the  drawer  is  a  competent  wit- 
ness for  the  indorser  in  an  action  a^nst  the  lat- 
ter?   Wilsim  V.  Lenox^  195 

The  want  of  possession  of  groods  by  the  vendee, 
under  an  absolute  bill  of  sale,  is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance  per  se  which 
makes  the  transaction  fraudulent  in  point  of  law. 
Hamilton  v.  RxiMell,  900 

6.  Evidence  on  motion  to  dischargre  bail,  must  be 
by  deposition,  and  not  viva  voce.     Rules  of  Courts 

zvli 
EXCEPTIONS,  BILL  OF. 

See  Bill  of  Exceptions. 

EXCHANGE,  BILLS  OF. 
See  Bills  of  Exchange. 

EXECUTION. 

1.  Money  made  on  a  fieri  facicus  does  not  become 
the  goods  and  chattels  of  tne  plaintiff  until  it  has 
been  paid  over  to  him ;  while  it  remains  in  the 
hands  of  the  officer  he  cannot  apply  it  to  the  satis- 
faction of  another  fieri  facias  against  the  former 
plaintifr.    Tunicr  v.  Fendall,  117, 136 

2.  By  the  command  of  the  writ,  the  officer  is  to 
bring  the  money  into  court,  there  to  be  paid  to  the 
plaintiff.    Id.  It). 

8.  In  Virginia,  on  a  motion  against  a  sheriff  for 
not  paying  over  moneys  by  him  collected  on  exe- 
cution, it  is  not  necessary  that  the  Judgment 
against  the  sheriff  should  be  rendered  at  the  next 
term  succeeding  that  to  which  the  execution  has 
been  returned.    Id.  lb, 

4.  Money  may  be  taken  in  execution,  if  in  posses- 
sion of  the  defendant.    Id.  134 

6.  Although  the  creditor  should  have  been  dis- 
charged under  the  insolvent  act  of  Virginia,  yet 
the  motion  against  the  sheriff  for  not  paving  over 
moneys  made  on  a  fieri  facias^  must  be  in  the 
name  of  such  creditor.    Id.  132 


FACTS,  STATEMENT  OF. 
See  Appeal,  2.    Admiralty,  U. 

FIERI  FACIAS. 
See  Execution,  1, 2, 3,  4, 5. 

FINES  AND  FORFEITURES. 
See  Columbia  District,  3. 

FORTHCOMING  BONDS. 
See  Bond  Forthcoming. 

FRANCE. 
See  Admiralty,  11, 18. 

FRAUD. 
See  Debtor. 

1.  An  absolute  bill  of  sale  of  goods,  is  fraudu- 
lent as  to  creditors,  unless  possession  accomiwnies 
and  follows  the  deed.    Hamilton  v.  Russell^         309 

2.  The  want  of  possession,  in  such  case.  Is  not 
merely  evidence  of  fraud,  but  is  a  circumstance 
per  se,  which  makes  the  transaction  fraudulent  in 
point  of  law.  (Id.  Ih. 


HEADS  OF  DEPARTMENTS. 
See  Mandamus,  7, 9, 10, 16, 17, 18, 19, 20. 


INSOLVENT  DEBTOR. 
See  Evidence,  1.    Execution,  5.    Debtor. 

INSURANCE  COMPANY  OF  ALEXANDRIA. 
See  Corporation. 

INSURANCE,  POLICY  OF. 
See  Assumpsit,  3. 
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JEOFAILS. 

A  verdict  will  not  cure  a  mistake  in  the  nature 
of  the  action. 

Imturance  Co.  of  Alexandria  v.  Young^        332 

See  Assumpsit,  5. 

JUDGMENT. 
See  Assumpsit,  8.    Office  Judgment. 

JUDICIARY. 

1.  A  cause  may  by  act  of  Congress  be  transferred 
from  one  inferior  tribunal  to  another. 

StuaH  V.  Laird,  299 

2.  Congress  may  constitutionally  impose  upon 
the  Judges  of  the  Supreme  Court  of  the  United 
States    the  burden    of    holding    circuit  courts. 

Id.  n>. 

8.  The  courts  of  the  United  States  may  declare 
an  act  of  congress  to  be  unconstitutional. 

Marbury  v.  Madison,  137 

JURISDICTION. 
See  Error,  1,  7. 

1.  The  Supreme  Court  of  the  United  States  has 
not  power  to  issue  a  mandamus  to  a  Secretary  of 
State,  it  being  an  exercise  of  original  Jurisdiction 
not  warranted  by  the  constitution. 

Marbury  v.  Mo/dison,  137 

2.  Congress  nave  not  power  to  give  original  Juris- 
diction to  the  Supreme  Court,  in  other  cases  than 
those  described  in  the  constitution.    Id.  lb. 

3.  It  is  the  essential  criterion  of  appellate  Juris- 
diction, that  it  revises  and  corrects  the  proceed- 
ings in  a  cause  already  instituted,  and  does  not 
create  that  cause.    Id.  175 

4.  To  give  Jurisdiction  to  the  courts  of  the  Unit- 
ed States,  the  pleadings  must  expressly  state  the 
parties  to  be  citizens  of  different  states,  or  that  one 
of  them  is  an  alien.  It  is  not  sufficient  to  say  that 
they  reside  in  different  states. 

Abercrombie  v.  Dupuis,  343 

5.  The  plaintiff  in  error  may  show  bv  affidavit 
that  the  matter  in  dispute  exceeds  2,000  dollars  in 
value. 

Rules  of  CourU  xviii 

JUSTICE  OF  PEACE. 
See  Columbia  District,  1. 


KENTUCKY. 

1.  Waste  and  unappropriated  land  in  Kentucky, 
in  the  year  1780,  could  not  be  lawfully  appropriated 
by  survey  alone,  without  a  previous  legal  entry  in 
the  book  of  entries. 

Wilson  V.  Mason,  45 

2.  A  writ  of  error  upon  a  caveat  lies  from  the 
district  court  of  Kentucky  district  to  the  Supreme 
Court  of  the  United  States.   Id.  lb. 

3.  A  survey  in  Kentucky,  not  founded  on  an  en- 
try, is  a  void  act,  and  constitutes  no  title  whatever; 
and  land  so  surveyed  remains  vacant  and  liable  to 
be  appropriated  by  any  person  holding  a  land 
warrant.    Id,  lb. 


LANDS. 
See  Kentucky. 

LAWS,  FOREIGN. 
See  Admiralty,  5, 6. 

LETTERS  PATENT. 

Delivery  is  not  necessary  to  the  validity  of  let- 
ters patent.    Marbury  v.  Madison^  178 

LIMITATIONS. 

Qwcrcj  whether  the  state  of  limitations  can  be 
given  in  evidence  on  the  plea  of  nil  delpet. 

Lindo  V.  Gardner,  343 

Appendix^  465 

MANDAMUS. 

1.  The  Supreme  Court  of  the  United  States  has 
not  power  to  issue  a  mandamus  to  a  Secretary  of 
State  of  the  United  States,  (notwithstanding  the 
act  of  congress,)  it  being  an  exercise  of  original 
Jurisdiction,  not  warranted  by  the  constitution. 
Marbury  v.  Madison,  187 

Cranch  1 


Index. 


2.  Congrress  has  not  power  to  give  orlsrinal  Juris- 
diction to  the  Supreme  Court  in  other  cases  than 
those  described  in  the  constitution.   Id.  lb. 

3.  An  act  of  con^rrees,  repugnant  to  the  oonstitu- 
tiocu  cannot  become  a  law.  Ja.  .  176 

4.  Tbe  courts  of  the  United  States  are  bound  to 
take  notice  of  the  constitution.    Id.  176 

5.  A  commission  is  not  necessary  to  the  appoint- 
meot  of  an  ofiScer  by  the  executive. 

Quart?   Id.  Ih. 

A  commission  is  only  evidence  of  an  appoint- 
ment.    Id,  Ih. 

6.  Delivery  is  not  necessary  to  the  validity  of 
letters  patent.    Id.  lb. 

7.  The  President  of  the  United  States  cannot  au- 
thorize a  Secretary  of  State  to  omit  the  perform- 
ance of  those  duties  which  are  enjoined  by  law. 

Id.  160 

8.  A  justice  of  peace  in  the  District  of  Columbia 
is  not  removable  at  the  will  of  the  President. 

2d.  lb. 

9.  When  a  com  mission,  for  an  officer  not  holding 
his  ofBoe  at  the  will  of  the  President,  is  by  him 
signed  and  transmitted  to  the  Secretary  of  State  to 
be  sealed  and  recorded,  it  is  irrevocable ;  the  ap- 
pointment is  complete.    Id.  Ih. 

10.  A  mandamus  is  the  proper  remedy  to  compel 
»  Secretary  of  State  to  deliver  a  commission  to 
which  the  party  is  entitled.    Id.  137 

U.  When  a  commission  for  an  officer  is  signed  by 
the  President,  the  appointment  is  complete. 

Id.  157,162. 

12.  Neither  the  delivery  of  the  commission,  nor 
its  transmission  to,  nor  actual  receipt  by,  the  offi- 
cer, is  necessary  to  the  appointment. 

Id.  159,  160 

13.  Nor  is  the  acceptance  of  the  office  necessary 
to  the  validity  of  the  appointment. 

Martmry  v.  MadiMn.  161 

U.  The   possession   of   the  commission   is  not 

necessary  to  authorize  the  officer  to  perform  the 

duties  of  the  office.    Id.  160 

15.  When  all  the  requisites  have  been  performed 
which  authorize  a  recording  olBcer  to  record  any 
instrument,  and  an  order  for  that  purpose  has  been 
given,  the  instrument  is,  in  law,  considered  as  re- 
corded, although  the  manual  labor  of  inserting  it 
in  a  book  kept  for  that  purpose  may  not  have  been 
performed.    Id.  lb. 

16.  The  keeper  of  a  public  record  cannot  erase 
therefrom  a  commission  which  has  been  recorded, 
nor  refuse  a  copv  to  a  person  demanding  it  on  the 
termsprescribed  by  law.    Id.  lb. 

17.  There  are  certain  acts  of  a  Secretary  of  State 
which  are  not  examinable  in  the  courts  of  Justice. 

Id.  166 

18.  He  acts  in  two  capacities;  1st.  As  the  mere 
agent  of  the  President;  2d.  As  a  public  ministerial 
officer  of  the  United  States.    Id.  lb. 

19.  Where  the  heads  of  departments  are  the  po- 
litical, confidential  agents  or  the  executive,  merely 
Ui  execute  his  will,  in  cases  where  he  possesses  a 
coDstitutional  or  legal  discretion,  their  acts  are 
omv  politically  examinable.    Id.  166, 170, 171 

20.  But  where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  tne  perform- 
ance of  that  duty,  an  injured  individual  has  a  right 
to  resort  to  the  laws  of  his  country  for  a  remedy. 

Id.  M 

n.  The  propriety,  or  impropriety  of  issuing  a 
mandamus  is  to  be  determined,  not  by  the  offico  of 
the  person  to  whom  the  writ  is  directed,  but  by  the 
nature  of  the  thing  to  be  done.    Id.  170 

22.  It  is  the  essential  criterion  of  appellate  Juris- 
diction that  it  revises  and  corrects  the  proceedings 
in  a  cause  already  instituted,  and  does  not  create 
that  cause.    Id.  175 

33.  A  mandamus  may  be  directed  to  inferior 
courts.   Id.  lb. 

MARINB  ORDINANCES. 

See  Admiralty,  6. 

MARYLAND. 
See  Bills  of  Exchange,  14.    Acknowledgment. 

MONEY. 
See  Execution,  1, 2, 8, 4. 

MONEY  HAD  AND  RECEIVED. 
See  Bills  of  Exchange,  12, 15.    Privity. 

MOTION. 
See  Execution,  1, 2, 8, 4;  6. 
Cranch  1. 


NEUTRAL. 

See  Admiralty,  1,  8. 

NIL  DEBET. 

Qucere^  whether  the  statute  of  limitations  can  be 
given  in  evidence,  on  nU  debet  i   Lindo  v.  Garxlner, 

348,  465 
NORTHWESTERN  TERRITORY. 

See  Error,  7. 

NOTARY  PUBLIC. 

1.  Qucere^  whether  the  acts  of  a  notary  public, 
who  certifies  himself  to  be  duly  commissioned  and 
sworn,  are  valid,  if  he  be  duly  appointed,  but  not 
actuallv  sworn  in  due  fbrml?  Fenwick  v.  SearSy  260 

2.  Whether,  between  contending  parties,  the 
certificate  of  a  notary  public  that  he  h  duly  com- 
missioned and  sworn,  can  be  contradicted  ? 

Jd.  lb. 

NOTICE. 

See  Bills  of  Exchange.  11, 12. 

Notice  of  an  illegal  act  will  not  make  it  valid. 
WUjion  V.  Motion.  45 


NUDUM  PACTUM. 

Can  there  be  a  nudum  pactum  in  writing  ? 
Appendix^ 
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OFFICE  JUDGMENT. 

After  the  first  term  next  following  an  office 
Judgment  in  Virginia,  it  is  a  matter  of  mere  dis- 
cretion in  the  court,  whether  they  will  admit  a 
special  plea  to  be  filed  to  set  aside  that  Judgment. 
BeOer  v.  Shehee.  110 

OFFICER. 
See  Mandamus,  5,  9, 11, 12, 13, 14, 15, 21. 

OHIO. 
See  Error,  7. 


PAYMENT. 
See  Bills  of  Exchange,  2, 4. 

PENNSYLVANIA. 
See  Bills  of  Exchange,  23. 

PLEADINGS. 

See  Bills  of  Exchange,  1, 2, 3, 4, 5, 8, 15, 21.    Cor- 
>oration.    Debt,  2, 3,  4.  Assumpsit,  8.  Citizen.   Nil 


poratio 
Debet. 


POLICY  OP  INSURANCE. 
See  Assumpsit,  3. 

POSSESSION. 
See  Bill  of  Sale. 

PRACTICE. 

See  Bills  of  Exchange,  1, 2, 3,  4, 5,  8,  9, 10, 12, 13, 14, 
15,21,23,24.  Bill  of  Exceptions.  Citation.  Citizen. 
Evidence,  1.   Error,  2, 3. 

1.  In  Virginia,  after  the  first  term  next  following 
an  office  Judgment,  it  is  a  matter  of  mere  discretion 
in  the  eourt  whether  they  will  admit  a  special  pica 
to  be  filed  to  set  aside  that  Judgment. 

Reder  v.  Shehee.  110 

2.  Money  made  on  a  fl.  fa.  does  not  become  the 
goods  and  chattels  of  the  plaintilf ,  until  it  has  been 
paid  over  to  him ;  while  it  remains  in  the  hands  of 
the  officer  he  cannot  apply  it  to  the  satisfaction  of 
another  /I.  fa.  against  the  former  plaintiff. 

Turner  v.  FendaU.  117, 136 

8.  By  the  command  of  the  writ  the  officer  is  to 

bring  the  money  into  court,  there  to  be  paid  to  the 

plaintiff.    Id.  lb. 

4.  On  a  motion,  in  Virginia,  against  a  sheriff,  for 
net  paying  over  money  by  him  collected  on  execu- 
tion, it  is  not  necessary  that  the  Judgment  against 
the  sheriff  should  be  rendered  at  the  next  term 
succeeding  that  to  which  the  execution  has  been 
returned.  Id.  lb. 

5.  Money  may  be  taken  in  execution  if  in  the  pos- 
session of  the  defendant.  Jci.  134 

6.  Although  the  creditor  should  have  been  dis- 
charged under  the  insolvent  law  of  Virginia,  yet 
the  motion  against  the  sheriff  for  not  paying  over 
monev  made  on  a  ft.  fa.  must  be  in  tne  name  of 
such  creditor.  Id  132 
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T.  Quarre^  whether  the  statute  of  limitations  can 
be  ffiveo  in  evidence  on  the  plea  of  nil  debet  f 

Lintlo  V.  Gardner,  343,  465 

8.  The  practice  In  the  Supreme  Court  of  the  United 
States  ia  to  be  conformable  to  that  of  the  king's 
bench  and  chancery  in  England. 

Hules  of  Court,  xvi 

9.  A  statement  of  the  casf^  must  be  furnished  to 
the  court  by  the  counsel  on  each  side  of  a  cause. 

RxilMof  CouH^  xvii 

10.  Evidence  on  motion  to  dlBcbarge  ball,  must  be 
by  deposition  and  not  viva  voce.    Id.  Jb. 

11.  Subpcenain  equity  must  be  served  60  days  be- 
fore the  return  day.  If  the  defendant,  upon  such 
service,  shall  not  appear,  the  complainant  may 
proceed  ex  parte.    7a.  lb. 

12.  The  plaintiff  in  error  may  show  by  aifidavit, 
that  the  matter  in  dispute  exceeds  tk^e  value  of 
3,000  dollars.    Id.  xvlil 

13.  When  the  defendant  in  error  fails  to  appear, 
the  plaintiff  may  proceed  ex  parte.    Id.  lb. 

14.  If  the  writ  of  error  issues  within  90  days  be- 
fore the  meeting  of  the  court,  the  defendant  in 
error  may  enter  his  appearance  and  proceed  to 
trial ;  otherwise  the  cause  must  be  continued. 

Id.  Ih. 

15.  Where  the  writ  of  error  appears  to  be  brought 
for  delay  only,  the  Judgment  snail  carry  interest  at 
10  per  cent,  per  annum,  by  way  of  damages.  In 
other  cases  6  per  cent.    Id.  lb. 

PRESIDENT  OP  THE  UNITED  STATES. 

1.  A  commission  Is  not  necessary  to  the  appoint- 
ment of  an  officer  by  the  executive. 

Marlmry  v  M<idi»m.  178 

2.  The  President  cannot  authorize  a  Secretary  of 
state  to  omit  the  performance  of  those  duties 
which  are  enjoined  by  law.    Id.  160 

3.  A  Justice  of  peace  in  the  District  of  Columbia 
is  not  removable  at  the  will  of  the  president. 

Id.  lb. 

See  Mandamus. 

PRIVITY. 

See  Bills  of  Exchange,  13,- 15. 

Is  privity  necessary  to  support  indebitalwi  os- 
inunjj^it  for  money  had  and  received?  Appendix. 

4:{9 
PROBABLE  CAUSE. 

See  Admiralty,  d. 

PROCESS. 

1.  Process  shall  be  In  the  name  of  the  President 
of  the  United  States.    Ride»  of  Court.,  xvi 

3.  Subpoena  in  equity  must  be  served  60  days  be- 
fore the  return  day.    Id.  xvii 

PROMISSORY  NOTES. 

See  Bills  of  Exchange,  1,  2, 3,  4, 11, 13, 14, 16, 16,  17, 
18.  10,  20,  21,  22,  23,  24. 


PROTEST. 
See  Bills  of  Exchange,  5.  7. 10. 


PUBLIC  AGENT. 
See  Agent  Public. 


RECORD. 

1.  When  all  the  requisites  have  been  performed 
which  authorize  a  recording  officer  to  record  any 
instrument,  and  the  order  for  that  purpose  taaa 
been  given,  the  instrument  is,  in  law,  considered 
as  recorded,  although  the  manual  labor  of  insert- 
ing it  In  a  book  kept  for  that  purpose  may  not 
have  been  performed.   Marbury  v.  Madirnn^       160 

2.  The  keeper  of  a  public  record  cannot  erase 
therefrom  a  commission  which  has  been  recorded, 
nor  refuse  a  copy  to  a  person  demanding  it  on  the 
terms  prescribed  by  law.    Id.  lb. 

RULES  OF  COURT. 
See  Page  xvi. 


SALE,  BILL  OF. 
See  Bill  of  Sale. 

SALVAGE. 
See  Admiralty,  1, 2, 3, 4,  7,  8, 9, 10. 

SECRETARY  OF  STATE. 
See  Mandamus,  1,  7,  9, 10, 16, 17, 18, 19, 20. 

SHERIFF. 
See  Execution,  1, 3, 5. 

STATEMENT  OF  FACTS. 
See  Admiralty,  11.  Appeal,  2. 

SURVEY  OF  IJLND8. 
See  Kentucky,  1, 3. 


VARIANCE. 
See  Debt^  1. 

VERDICT. 

1.  A  verdict  will  not  cure  a  mistake  in  the  na- 
ture of  the  action. 

Insurance  Co.  of  Alexandria  v.  Toungn        332 

2.  After  verdict,  every  assumpsit  in  the  declaiu- 
tion  is  to  be  taken  as  an  express  assumpsit.  -  Id.  341 

VIRGINIA. 

See  Bills  of  Exchange,  1,  2,  3,  4,  5,  18, 15.  Bond 
Forthcoming.  Absent  Debtor.  Office  Judgment. 
Execution,  3, 5.   Evidence,  1. 
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WITNESS. 
See  Evidence,  4. 

WRIT  OF  ERROR. 
See  Admiralty',  12.    Appeal,  1,  2.    Error,  1,  4, 5,  6,  7. 
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Supreme  Court  of  the  United  States. 


February  Term,  1804. 


WOOD  r.  WAGNON. 

The  courts  of  the  United  States  have  not  Juris- 
diction in  cases  between  citizens  of  the  United 
States,  unless  the  record  expressly  states  them  to 
be  citizens  of  different  states. 

ERROR  from  the  circuit  court  of  the  district 
of  Greorgia. 

The  judgment  vms  reversed,  because  it  did 
not  appear  upon  tne  record  that  the  circuit 
court  had  jurisdiction  of  the  case.     • 

The  proceedings  stated,  that  "  the  petition  of 
John  reter  Wagnon,  a  citizen  of  the  state  of 
Pennsylvania,  showeth, 

"That  James  Wood,  of  the  state  of  Geor- 
gia." &c. 

The  objection  taken  was,  that  it  did  not  ap- 
pear that  the  plaintiff  and  defendant  were  citi- 
zens of  different  states,  and  on  that  ground  the 
judgment  was  reversed,  upon  the  authority  of 
Bingham  v.  Cabot  et  al.,  3  Ball.  382. 

nted-«  Peters  116;  2  How.  21;  16  Id.  340;  19  Id. 
4:3;  4  Blss.  126;  1  Blatchf.  48.'i;  1  Brock.  3»2;  Hemp. 
424;2Wood.  &M.  79;  lWoods639. 


WILLIAMS  AND  HODGSON  v.  LYLES. 

In  Virginia,  a  f  orthcomingr  bond  which  in  reciting: 
the  execution,  states  the  cost  to  be  20  dollars,  in- 
stead of  12  dollars,  is  not  thereby  vitiated,  if  the 
cgnrregateof  debts  and  costs  be  truly  stated,  but  will 
{•upport  a  Judgment  on  motion. 

THIS  was  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  District  of  Columbia, 
'fitting  at  Alexandria,  upon  a  forthcoming  bond, 
taken  under  the  laws  of  Virginia. 

The  execution,  upon  which  the  bond  was  taken, 
was  for  *'  143  dollars  and  67  cents,  also  twelve 
10*]  dollars  and  thirty-three  *cent8,  and  355 
pounds  of  tobacco  at  the  rate  of  13  shillings  and 
4  pence  per  cwt."  The  recital  of  the  execution 
Id  the  bond  stated  it  to  be  for  "  143  dollars  and 
67  cents,  also  twenty  dollars  and  thirty-three 
cents,  and  355  pounds  of  tobacco,  at  the  rate 
of  13  shillings  and  four  pence  per  hundred 
weight ;  and  marshal's  fees  and  commissions,  and 
all  costs  attending  the  execution  of  the  said 
writ,  8  dollars  and  11  cents,  making  in  the 
whole  the  sum  of  one  hundred  anti  seventy -one 
dollars  and  ninety -nine  cents."  This  aggrej^te 
Hum  was  correct  according  to  the  execution, 
and  not  according  to  the  recital,  there  having 
been  a  mistake  in  writing  the  word  twenty  for 
twelve.  The  court  b^low,  considering  the  re- 
ciiel  UH  correct  in  substance,  rendered  judgment 

Cranoh  2. 


for  the  plaintiff.  The  defendants  took  a  bill  of 
exceptions,  and  brought  their  writ  of  error. 

Youngs,  for  the  defendant  in  error,  cited  1 
CaJiJC%  &p.  42,  Scott  V.  Hortishy;  and  Bell  t. 
Marr,  p.  47.  Wordiam  t.  Egl€ttt4)n,  p.  48,  and 
Wilkinson  t.  M'Lochlin,  p.  49. 

Judgment  affirmed,  icitJi  10  per  cent,  dumaffe^t 
and  costs. 

Cited-3  Wood.  &  M.  174. 


FAW  r.  MARSTELLER.^ 

In  a  deed  made  in  the  year  1779,  of  land  rendoHnjf 
an  annual  rent  of  26  pounds  current  money  of  Vtr- 
lETlnia  for  ever,  the  rents  are  not  to  be  reduced  by 
the  scale  of  depreciation,  but  the  actual  annual 
value  of  the  land,  at  the  date  of  the  contract,  in 
specie,  or  in  other  money  equivalent  thereto,  is  to 
be  ascertained  by  a  Jury. 

THIS  was  an  appeal  by  Faw,  the  original 
defendant,  from  a  aecree  of  the  circuit 
court  of  the  District  of  Columbia,  sitting  as  a 
court  of  Chancery  at  Alexandria,  in  July,  18()3. 

The  case,  as  stated  by  Marshall,  Ch.  J.  in 
delivering  the  opinion  of  the  Court,  was  as 
follows : 

♦In  the  month  of  Mav,  1779.  the  ex-  [*11 
ecutors  of  John  Alexander,  in  pursuance  of  a 
power  contained  in  the  will  or  their  testator, 
set  up  to  the  highest  bidder  on  a  ground  reut 
for  ever,  certain  lots  of  land  lying  in  the  town 
of  Alexandria. 

One  of  these  lots,  containmg  half  an  acre, 
was  struck  off  to  a  certain  Peter  Wise,  at  the 
rent  of  26/.  pei'  ann.  current  money  of  Virginia. 
Wise  bid  for  Jacob  Sly,  a  citizen  of  Maryland, 
who  transferred  the  lot  to  Abraham  Faw,  to 
whom  the  same  was  conveyed  in  fee-simple,  by 
a  deed  bearing  date  tlie  5th  of  August,  1779.  in 
which  the  said  ground  rent  of  26/.  per  annum, 
current  money  of  Virginia,  was  reserved. 

In  the  year  1784,  Abraham  Faw  divided  the 
said  half  acre  of  ground  into  eight  smaller  lots, 
five  of  which  he  has  sold,  reserving  a  ground 
rent  for  ever,  amounting  to  84/.  128.  per  annum. 
One  of  these  lots  was  conveyed  by  Faw  to 
Jacob  Iless,  in  the  year  1784,  at  the  ground 
rent  of  25/.  16*.  per  annum,  which  lot  has  been 
since  purchased  by  Philip  Marsteller,  the  ap- 

1.— The  counsel  in  this' cause  had  not  fumishetl 
the  court  with  a  statement  of  the  points  of  the  ca«c», 
according  to  the  rule  of  the  court,  ante,  vol.1,  p.  xvi. 
Being  called  upon  by  the  court  for  such  a  state- 
menC  Swann  observed  that  there  was  but  a  single 
point  in  the  case,  and  therefore  thev  had  notsuiw 
poscd  it  necessary  to  reduce  it  to  writing. 

Marsha LLi,  Chief  Jiustice.  The  court  will  proceed 
to  hear  this  cause  without  having  been  furnished 
with  a  statement  of  the  points ;  but  they  wish  It  to 
be  understood  that  they  always  expect  such  a  etattv 
ment.  If  there  is  only  one  point,  it  is  the  easi€»r  to 
state  it. 
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pellee,  who  has  also  purchased  from  the  devisee 
of  John  Alexander  all  his  rights  in,  or  issuing 
from,  the  half  acre  lot  of  ground  conveyed  to 
Abraham  Faw.  Thus  Abraham  Faw  becomes 
liable  to  Philip.  Marsteller,  for  the  rent  accruing 
under  the  deed  of  August,  1779,  who  is  himself 
liable  to  the  said  Faw  for  the  rent  accruing  on 
part  of  the  same  lot,  under  the  deed  executed 
by  Faw  to  Hess,  in  November,  1784. 

In  November,  1781,  the  legislature  of  Vir- 
ginia passed  an  act  calling  paper  money  out  of 
circulation  *  and  also  another  act  directing  the 
mode  for  adjusting  and  settling  contracts  made 
in  that  currency. 

The  second  section  of  this  latter  act,  after  stat- 
ing, by  way  of  preamble,  that  "the  good  people 
of  the  stale  would  labor  under  many  inconven- 
iences for  want  of  some  rule,  whereby  to  settle 
and  adjust  the  payment  of  debts  and  contracts 
enterea  into,  or  made  between  the  first  day  of 
January,  1777,  and  the  first  day  of  January, 
1782,  unless  some  rule  should  be  by  law  estab- 
lished for  liquidating  and  adjusting  the  same, 
1 2*]  so  *as  to  do  justice  as  well  to  the  debtor 
as  the  creditor,"  enacts,  that  from  and  after  the 
passing  of  the  act,  "all  debts  and  contracts 
enterea  into  or  made  in  the  current  money  of 
this  state,  or  the  United  States,  excepting,  at  all 
times,  contracts  entered  into  for  gold  and  silver 
coin,  tobacco,  or  any  other  specific  property, 
within  the  period  aforesaid,  now  remaining  due, 
and  unfulfilled,  or  which  may  become  due  at 
any  future  day  or  days,  for  the  payment  of  any 
sum  or  sums  of  money,  shall  be  liquidated,  set- 
tled, and  adjusted  agreeably  to  a  scale  of  de- 
preciation hereinafter  mentioned  and  contained ; 
that-  is  to  say,  by  reducing  the  amount  of  all 
such  debts  and  contracts  to  the  true  value  in 
specie,  at  the  days  or  times  the  same  were  in- 
curred or  entered  into,  and  upon  payment  of 
said  value  so  found,  in  specie,  or  other  money, 
equivalent  thereto,  the  debtors  or  contractors 
shall  be  for  ever  discharged  of  and  from  the  said 
debts  or  contracts,  any  law,  custom  or  usage  to 
the  contrar5%  in  any  wise  notwithstanding.  * 

The  fourth  section  establishes  the  scale  of  de- 
preciation which  shall  constitute  the  rule  by 
which  the  value  of  the  debts,  contracts  and  de- 
mands, in  the  act  mentioned,  shall  be  ascertain- 
ed; and  the  fifth  section  enacts,  "that  where  a 
suit  shall  be  brought  for  the  recovery  of  a  debt, 
and  it  shall  appear  that  the  value  thereof  hath 
been  tendered  and  refused;  or  where  it  shall 
appear  that  the  non-payment  thereof  hath  been 
owing  to  the  creditor;  or  where  other  circum- 
stances arise,  which,  in  the  opinion  of  the  court, 
before  whom  the  cause  is  brought  to  issue, 
would  render  a  determination  agreeable  to  the 
above  table  unjust;  in  either  case  it  shall  and 
mav  be  lawful  for  the  court  to  award  such 
judgment  as  to  them  shall  appear  just  and 
equitable. 

The  act  then  empowers  the  court  to  direct  at 
what  depreciation  any  judgment  shall  be  dis- 
charged on  a  verdict  given  for  damages,  be- 
tween the  first  day  of  January,  1777,  and  the 
first  day  of  January,  1782,  liaving  "regard  to 
the  original  injury  or  contract  on  which  the 
damages  are  founded,  and  any  other  proper 
circumstances  that  the  nature  of  the  case  will 
admit. 

13*]     *It  was  proved  in  the  cause,  that  the  I 
contracts  made  by  the  executors  of  John  Alex- 1 
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ander  excited  at  the  time  very  great  attention, 
and  were  the  subject  of  genemi  conversation. 
The  prevailing  opinion  amon^  the  bidders  was, 
that  the  rents  would  be  paid  in  paper  money  so 
long  as  paper  should  be  the  circulating  medium, 
after  which  they  would  be  paid  in  specie.  Such, 
too.  wa-s  the  opinion  of  Peter  Wise,  the  pur- 
chaser of  the  particular  lot  which  occasioned 
the  existing  controversy,  and  there  is  reason  to 
suppose  it  was  also  the  opinion  of  those  .who 
were  disposing  of  the  property;  it  was  alsfi 
thought  the  rent  reserved  was  low,  when  con- 
sidered as  payable  in  paper,  but  high  if  to  be 
paid  in  specie. 

It  was  further  proved,  that  a  lot  not  more 
valuable  than  that  which  occasioned  the  present 
contest,  was  sold  in  1774,  on  a  ground  rent  of 
182.  5«.  per  annum,  for  ever,  and  that  a  lot  less 
valuable  was  sold  in  the  year  1784,  on  a  ground 
rent  of  35/.  per  annum.  But  it  appear^  from 
other  parts  of  the  testimony,  that  the  lots  which 
were  sold  in  the  year  1784,  in  Alexandria,  on 
ground  rent,  were  contracted  for  so  much  above 
Uie  value  they  afterwards  |M>re,  that  the  lessors, 
in  veiT  man^  instances,  were  under  the  neces- 
sity of  reducing  the  rents  one  half  below  the 
sum  originally  stipulated,  and  in  some  instances 
the  reduction  was  still  greater. 

The  circuit  court  decreed  that  the  rents  which 
accrued  during  the  existence  of  paper  money, 
should  be  reduced  according  to  the  scale  for 
the  time  when  they  became  payable,  but  that 
the  subsequent  rents  should  be  paid  in  specie. 
From  this  decree  Faw  appealed,  and  the  case 
was  now  argued  by  Swann  and  Mason,  for  the 
appellant;  and  by  E.  J.  Liee,  Jones  and  Key, 
for  the  appellee. 

For  the  appellant,  it  was  contended, 

1.  That  this  was  a  contract  within  the  letter 
and  spirit  of  the  2d  section  of  the  act  of  assem- 
bly of  Virginia  before  mentioned,  passed  in 
November,  1781,  c.  22,  (Chancery  Revimon  of 
the  laws,  p.  147,)  and  entitled,  *'  An  act  direct- 
ing the  mode  of  adjusting  and  settling  the  pay- 
ment of  certam  debts  and  contracts,  and  for 
other  purposes;"  and,  therefore, 

♦1.  It  was  not  within  the  5th  section  of  [*14 
that  act. 

1.  This  is  a  contract  made  in  current  money 
of  the  state,  within  the  period  contemplated  by 
the  act,  payable  at  a  future  day  or  days,  for  the 
pa3rment  of  money,  and  is,  tnerefore,  within 
the  very  words  of  the  2d  section  of  the  act. 
This  point  was  decided  by  the  Court  of  Appeals 
in  Virginia,  in  the  case  of  Watson  and  Harts- 
home  V.  Alexander,  1  Wash.  SJfi,  The  object 
of  that  section  was  to  provide  for  contracts  in 
which  the  fact  of  depreciation  had  increased 
the  ideal  value  of  the  consideration  of  the  con- 
tract. It  is  proved  in  the  present  case,  that  the 
rent  was  high  if  payable  in  specie.  It  is,  there- 
fore, a  case  withm  the  spirit  as  well  as  within 
the  words  of  the  section;  for  it  is  reasonable  to 
presume  that  the  high  rent  was  agreed  to  be 
given  in  consequence  of  the  depreciated  state  of 
the  paper  currency. 

2.  The  5th  section  could  not  mean  to  provide 
for  cases  which  were  within  the  spirit  of  the 
2d ;  because  that  would  be  to  render  the  latter 
section  a  mere  nullity.  There  would  be  no  use 
in  fixing  a  scale,  if  the  court  were  to  make  a 
rule  according  to  the  ciraumstances  of  each  par- 
ticular case. 
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But  the  5th  section  was  intended  for  the  ben- 
efit of  debtors  only.  Every  case  of  equity 
in  fsTor  of  creditors  was  provided  for  by  the 
exception  in  the  2d,  The  only  two  cases  par- 
ticularly specified  in  the  5th  section  to  authorize 
the  equitable  interposition  of  the  court,  are, 
where  the  money  has  been  tendered  and  re- 
fused, or  where  the  non-payment  is  owing  to 
the  creditor.  In  both  these  cases,  the  equity  is 
in  favor  of  the  debtor.  The  act  then  proceeds, 
"or  where  other  circumstances  arise,  which  in 
the  opinion  of  the  court  would  render  a  de- 
termination according  to  the  above  table  unjust ; 
in  either  case  it  shall  be  lawful  for  the  court  to 
award  such  judgment  as  to  them  shall  appear 
ju.Ht  and  equitable."  The  two  cases  are  only 
put  by  way  of  example,  to  show  the  nature  of 
th<»e"othef  circumstances  which  will  justify  the 
court  in  departing  from  the  general  rule. 
15*]  *In  the  present  case  there  are  no  such 
other  circumstances  as  come  within  the  inten- 
tinn  of  the  legislature;  nothing  like  the  examples 
which  they  have  stated. 

The  act  of  assembly  is  founded  upon  the  idea 
that  every  contract  for  the  payment  of  current 
money  made  within  the  perioa  described,  is  to 
be  considered  prima  facie,  a  contract  for  the 
pyment  of  paper  mone^.  This  idea  is  founded 
in  reason,  because,  during  that  period,  it  was 
ahnoet  the  only  circulating  medium.  Gk)ld  and 
silver  were  scarcely  known. 

But  if  the  5th  section  was  intended  for  the 
benefit  of  creditors,  as  well  as  debtors,  still  it 
authorizes  the  court  to  interfere  only  in  cases 
attended  with  extraordinary  circumstances.  No 
^uch  circumstances  appear  in  the  present  case. 
It  was  an  ordinary  and  a  common  contract,  not 
differing  from  the  great  mass  of  cas^  which 
the  legislature  intended  to  subject  to  the  opera- 
tion or  the  scale. 

At  the  time  when  this  contract  was  made, 
May,  1779,  the  parties  could  have  had  no  idea 
of  \  scale  of  depreciation.  It  was  even  in  a 
manner  criminal  to  doubt  the  faith  of  the  money. 
It  might  have  appreciated  until  it  gained  the  par 
of  gold  and  silver.  It  was,  therefore,  natural 
that  they  should  have  had  an  expectation  that 
the  rents  would  at  some  f  utiu^  time  be  payable 
in  specie.  Such  must  also  have  been  the  ex- 
pectation of  all  those  who  made  contracts  for 
the  payment  of  current  money  at  distant  future 
period^,  and,  therefore,  that  circumstance  can- 
not vary  this  case  from  all  others,  where  the 
money  was  to  be  paid  in  future.  The  injurjr 
arising  from  that  expectation  was  the  very  evil 
which  the  legislature  intended  to  guard  against. 

Argument  for  the  appellee. 

1.  This  case  is  not  within  the  letter  or  the 
spirit  of  the  2d  section  of  the  act. 

2.  It  is  within  the  5th  section. 

1.  It  is  not  within  the  spirit  or  letter  of  the 
2d  section. 

16*]  *The  object  of  the  legislature  was  to 
prevent  injury  arising  from  the  depreciation  of 
paper  money  in  cases  where  the  contract  was 
not  made  with  a  view  to  that  currency,  and 
whi>re  the  parties  had  not  guarded  themselves 
from  the  effect  of  its  depreciation.  The  act 
was  not  expected  to  do  abstract  justice  in  each 
<u^.  but  to  fix  a  rule  which  should  produce  a 
general  good  effect.  It  was  predicated  upon 
the  idea,  that  an  equivalent  ou^ht  to  be  paid  for 
the  consideration  received.    The  consideration 
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was  presumed  to  pass  at  the  time  when  the  obli- 
gation was  given,  or  the  contract  entered  into; 
and  if  entered  into  between  certain  periods,  the 
value  of  the  consideration  was  supposed  to  have 
been  measured  by  the  paper  medium.  But 
where  any  thing  on  the  face  of  the  contract 
showed  that  paper  money  was  not  in  contempla- 
tion, then  the  rule  was  not  to  apply  as  where 
the  contract  was  made  for  gold  and  silver, 
tobacco,  or  other  specific  thinff.  A  contract, 
therefore,  in  which  the  parties  did  not  estimate 
the  value  of  the  consideration  by  the  paper 
medium,  was  not  a  contract  within  the  spirit  of 
the  2d  section  of  this  act  of  assembly.  So  if  the 
parties  themselves  had  provided  for  the  event 
of  the  depreciation  and  total  failure  of  paper 
money,  and  had  regulated  the  price  accordingly, 
the  case  would  be  out  of  the  spirit  of  the  law; 
for  the  parties  themselves  had  taken  care  to  do 
the  thing  which  the  law  supposed  them  to  have 
neglect^,  and  only  for  that  reason  provided  a 
remedy. 

Hence,  in  the  construction  of  this  act,  courts 
have  always  traced  the  contract  up  to  the  time 
when  the  consideration  first  moved  from  the 
plaintiff  to  the  defendant,  as  in  the  case  of 
Pleasants  v.  Bibb,  J  Wash.  8,  where  the  bond 
was  dated  1st  of  February,  1780,  with  condition 
to  pay  105/.  on  or  before  December  17,  1781, 
with  interest  thereon  from  the  16th  of  February, 
1779,  and  it  was  decided  that  the  debt  arose  m 
February,  1779,  and  was  to  be  reduced  by  the 
scale  for  that  month.  By  the  same  reason  if 
the  debt  had  been  stated  to  have  accrued  before 
January,  1777,  it  would  not  have  been  reduced 
at  all,  yet  it  would,  by  the  tender  law,  have 
been  payable  in  paper  money  during  its  exist- 
ence, but  if  not  actually  paid  or  tendered 
*in  paper  during  that  time,  it  would  not  [*17 
come  within  the  act  of  assembly  of  1781. 

Suppose  a  contract  made  in  1779,  when  the 
depreciation  was  twenty  for  one,  and  a  bond 
given  to  pay  20/.  current  money  on  delivery  of 
a  horse  worth  20/.  current  money  in  1785.  This 
is  another  case  not  within  the  spirit  of  the  act. 

Again,  suppose  a  contract  made  in  1777,  when 
the  market  price  of  wheat  was  20s.  a  bushel, 
payable  in  paper  money,  by  which  A.  should 
bind  himself  and  his  heirs,  to  deliver  to  B.  and 
his  heirs,  1,000  bushels  of  wheat  per  annum,  for 
1,000  years,  for  which  B.  agrees  for  himself 
and  his  heirs,  to  pay  ten  shillings  current  money 
of  Virginia  per  bushel  on  delivery.  Would  this 
contract  be  within  the  spirit  of  the  act? 

In  the  present  case  the  lease  creates  no  debt; 
it  is  only  inducement.  The  debt  arises  only 
from  the  enjoyment  of  the  property;  and  ml 
debet  is  a  good  plea,  which  it  would  not  be  if 
the  debt  was  due  by  specialty.  The  considera- 
tion of  the  rent  due  at  the  end  of  any  one  year 
was  the  enjoyment  for  that  year;  and  if  the 
tenant  shoula  be  evicted  by  a  paramount  title, 
the  rent  would  not  be  recoverable.  The  con- 
sideration for  all  the  rents  since  1781  has  ac- 
crued since  the  passage  of  the  law. 

If  the  debt  in  1800  arises  from  the  enjoyment 
of  the  preceding  year,  is  it  possible  to  measure 
the  value  of  that  enjoyment  by  the  depreciated 
paper  of  1779? 

Ko  consideration  passed  at  the  date  of  the 
deed,  and  no  debt  was  then  created. 

It  is  impossible  to  conceive  that  an  intermin- 
able contract,  when  a  new  debt  is  always  rising 
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from  a  new  enjoyment,  should  be  measured  by 
the  paper  money  and  the  enjoyment  of  1779. 

The  act  must  have  meant  temporary,  and  not 
mterminable  contracts. 

It  could  not  have  been  the  understanding  of 
the  parties  at  the  date  of  the  deed,  that  the  rent 
18*]  was  for  ever  *to  be  paid  in  the  currency 
of  1779;  which  is  the  construction  contend- 
ed for  by  the  appellant  in  his  answer  to  the 
bill.  No  person  had  an  expectation  that  paper 
money  would  la«t  for  ever.  It  was  not  in  the 
nature  of  things  that  it  should.  Nor  is  such  a 
construction  warranted  by  the  expressions  of 
the  deed.  The  words  are,  *  *  to  have  and  to  hold 
the  said  lot  unto  the  said  Abraham  Faw,  his 
heirs  and  assigns  for  ever,  yielding  and  paying 
for  the  same,  on  the  5th  day  of  August  next 
ensuing,  and  yearly  and  every  year,  for  ever, 
on  the  same  day  unto  the  said  William  Thorn- 
ton Alexander,  his  heirs  and  assigns,  the  sum  of 
twenty-six  pounds,  current  money  of  Virginia." 
And  the  covenant  of  Faw  is,  that  he  will "  year- 
ly and  every  year,  for  ever,  well  and  truly  pay 
the  aforesaid  sum  of  twenty-six  pounds,  Vir- 
ginia currency." 

This  can  only  mean  money  current  at  the 
times  the  rents  shall  become  payable.  It  can- 
not be  contended,  that  he  could  satisfy  the 
terms  of  the  lease  by  paying  the  rents  since  1782 
in  paper  money. 

As  this  case  is  not  within  the  spirit,  so  neither 
is  it  within  the  letter,  of  the  second  section  of 
the  act. 

The  words  are,  *'  all  debts  and  contracts  en- 
tered into  or  made  in  the  current  money  of  this 
state, or  of  the  United  States,""  within  the  period 
aforesaid,  now  remaining  due  and  unfulfilled, 
or  which  may  become  due  at  any  future  day  or 
days,  for  the  payment  of  any  sum  or  sums  of 
money,"  &c. 

At  the  date  of  the  deed  this  was  neither  a  debt 
nor  a  contract,  in  the  sense  in  which  those 
terras  are  used  in  the  act. 

The  whole  clause  must  be  taken  together. 
The  subsequent  words  explain  the  kind  of  debts 
and  contracts  intended. 

The  word  debts  means  debiia  in  prceaenti, 
golvenda  in  future;  such  as  debts  due  by  install- 
ments. But  in  the  present  case  there  was  no  debt 
at  the  date  of  the  deed.  If  Faw  had  l)ecome  bank- 
19*]  nipt,  the  rents  not  accrued  *at  the  time 
of  the  bankruptcy  could  not  be  proved  under 
the  commission ;  and  the  certificate  would  be  no 
bar  to  the  recovery  of  the  future  rents.  The 
reason  is  because  there  is  no  debt  until  after  en- 
joyment. Each  gale  of  rent  is  as  a  new  and 
separate  contract,  and  constitutes  a  new  and 
separate  debt. 

The  words  **  debts"  and  "  contracts"  are  not 
used  synonymously,  but  in  contradistinction  to 
each  other;  and  the  subsequent  epithets  are  to 
be  applied  distributively  reddenda  singula  sin- 
gulis. Thus  the  words  "  now  remaining  due, 
or  which  may  become  due  at  any  future  day  or 
days,"  are  to  be  referred  only  to  the  word 
"debts;"  and  the  expressions  "unfulfilled," 
and  ' '  for  the  payment  of  any  sum  or  sums  of 
money,"  are  only  applicable  to  the  word  "  con- 
tracts." The  meaning,  therefore,  is,  "debts 
now  remaining  due,  or  which  may  become  due 
at  any  future  day  or  days,"  and  "  contracts  for 
the  payment  of  any  sum  or  sums  of  money,  now 
remaining  unfulfilled." 
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It  is  clear,  then,  that  this  was  not  a  debt  with- 
in the  meaning  of  the  act. 

The  word  contract  evidently  means  such  a 
contract  as  might  be  fulfilled.  This  is  Implied 
by  the  words,  "  now  remaining  unfulfilled." 

It  must  not  only  be  a  contract  which  might 
be  fulfilled,  but  it  must  be  then  remaining  un- 
fulfilled. Now  this  is  not  a  contract  which  can 
ever  be  fulfilled,  strictly  speaking;  and  if  the 
rents  had  been  paid  up  to  the  time  of  passing: 
the  act,  it  would  have  been  fulfilled  as  far  as  it 
was  possible  ever  to  fulfil  it.  If  the  rents  should 
be  paid  for  a  thousand  years,  it  would  still  be 
as  far  from  being  fulfilled  as  it  was  the  day  of 
its  date.  But  as  the  rents  were  not  paid  up  to 
the  time  of  parsing  the  act,  there  wajs  sonic- 
thin^  for  the  act  to  operate  upon,  if  it  is  to  be 
considered  as  affecting  the  case  at  all.  The 
rents  then  accrued  constituted  a  debt  "  remain- 
ing due,"  and,  therefore,  perhaps,  they  were 
properly  subject  to  the  scale.  But  the  future 
rents  constituted  no  debt ;  and  the  contract  was. 
constantly  renovating,  and  never  could  be  dis- 
charged. 

*Tne  case,  then,  is  not  within  the  [*20 
statute.  But  if  it  is,  it  is  within  the  fifth  section. 

It  has  been  urged  that  this  section  is  for  the 
benefit  of  debtors  only.  But  surely  the  legisla- 
ture of  Virginia  would  not  so  violate  the  princi- 
ples of  justice,  as  to  provide  for  the  equity  ot 
debtors,  without  also  providing  forspecial  cases, 
in  favor  of  creditors.  The  case  of  Watiton 
and  HartsJiarne  «?.  AkxandeT^  1  Waoih.  340.  i.s 
full  in  our  favor  upon  this  point.  The  judg- 
ment in  that  case  was  not  reversed  on  the  merit j4, 
but  upon  a  supposed  impropriety  in  the  man- 
ner of  bringing  the  special  circumstances  of  the 
case  before  the  court  below.  But  here  it  is  not 
contended  that  the  facts  did  not  come  properly 
before  the  court. 

It  appears  that  the  rent  was  high  at  that  time, 
if  payable  in  specie :  but  low,  if  payable  in  paper 
money. 

The  deposition  of  Wise,  who  purchased  the 
lot  for  Sly,  states,  that  he  understood  at  the  time 
that  the  rents  would  be  payable  in  specie  when 
paper  should  cease  to  circulate. 

What  was  the  appellant's  own  opinion,  ap- 
pears by  his  having  received  from  Saunders  40(>?. 
m  specie,  for  a  breach  of  Saunders's  covenant 
to  extinguish  the  rent.  If  the  rent  is  to  be  re- 
duced to  the  sum  of  1/.  3».  Id.  according  to  the 
appellant's  idea,  he  will  have  received  more  than 
three  hundred  years'  purchase. 

But  the  parties  in  this  case,raade  their  contract 
with  a  full  knowledge  of  the  depreciation  of 
paper  money.   It  had  already  greatly  depreciat- 
ed, and  was  continuing  rapidly  to  depreciate. 

They  knew  they  were  forming  a  contract 
which  would  extend  far  beyond  the  possible 
existence  of  paper  money.  That  temporarv 
medium,  therefore,  could  not  have  had  much 
iniQuence  upon  either  of  them.  The  chance  of 
paying  his  rent,  for  some  time,  in  a  depreciated 
currency  might  have  been  some  small  tempta- 
tion to  the  appellant  to  give  a  little  higher  rent, 
but  It  does  not  appear  to  have  been  a  very  hi«i^li 
rent,  even  if  payable  in  specie,  provided  specie 
had  been  as  plenty  as  it  was  *before  the  [•21 
existence  of  paper  money.  The  small  increastj 
of  the  rent  which  the  existence  of  paper  money 
occasioned  was  compensated  to  the  appellant  by 
his  right  to  pay  it  in  a  depreciated  currency; 
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during  the  existence  of  that  currency  while  the 
same  increase  of  rent  was  a  compensation  to 
Alexander  for  his  loss  by  the  depreciation. 

It  was,  therefore,  a  fair  and  equitable  bar- 
irain.  in  which  the  subject  of  depreciation  was 
(i»mpletely  and  fairly  settled  by  the  parties 
themselves.  This  court,  therefore,  as  a  court 
t>f  e(|uity,  has  nothing  more  to  do  than  to  carry 
iato  effect  the  contract  as  it  was  understood  by 
the  parties  at  the  time,  by  reducing  to  the  scale 
the  rents  which  accru^  during  the  existence  of 
]Kiper  mone^,  and  by  compelling  a  payment  of 
the  residue  m  specie. 

The  intention  of  the  parties  constitutes  the 
(xintract;  especially  in  equity.  If  it  was  their 
intention  (as  seems  to  have  been  fully  proved) 
that  the  rent  should  be  paid  in  paper  money 
during  its  existence,  and  afterwards  in  specie, 
then  it  was  a  contract  to  p&y  the  rent  in  gold 
and  silver  after  a  certain  period;  which  period 
has  bv  subsequent  events  been  proved  to  be  the 
Lst  of  January,  1782.  As  to  all  the  rents,  there- 
fore, which  have  since  accrued,  it  was  a  con- 
tract for  gold  and  silver,  and,  therefore,  ex- 
pressly within  the  exception  of  the  2d  section  of 
the  act. 

Cpon  these  principles  the  decree  of  the  court 
below  is  founded,  and  if  the  court  Is  now  to 
form  an  equitable  adjustment  of  the  contract,  it 
cannot  be  formed  on  surer  ground  than  the  in- 
tentions of  the  parties  themselves,  deliberately 
entered  into,  with  a  full  knowledge  of  all  the 
circunostances,  and  without  even  an  allegation 
of  fraud,  mistake,  or  accident. 

In  repl^,  it  was  observed  that  the  nature  of 
the  consideration  makes  no  difference.  The 
case  is  not  varied  whether  the  consideration  be 
a  horse  or  land;  or  the  use  of  a  horse,  or  the  use 
of  land ;  or  whether  an  annuity  for  ever  be  grant- 
ed in  consideration  of  1,000^  paid  in  hand,  or 
whether  it  be  a  perpetu^  rent. 
22*]  *If  the  deed  did  not  create  a  debt,  yet 
it  created  a  contract.  It  contains  a  covenant  on 
tl»e  part  of  Faw  to  pay  every  year  26^.  Virginia 
currency.  This  is  a  contract  obligatory  upon 
him  without  enjoyment. 

The  intention  of  the  parties  has  been  resorted 
to.  That  intention  can  be  learned  only  from  the 
inhtniment  itself.  But  if  we  do  resort  to  extra- 
neous evidence,  it  appears  that  current  money 
was  intended,  and  that  paper  money  was  most 
naturally  within  the  contemplation  of  the  par- 
ties, because  there  was  little  specie  in  circula- 
tion. The  law  was  intended  to  carry  into  effect 
the  intention  of  the  parties. 

It  has  been  said  that  the  consideration  must 
be  a  past,  and  not  an  accruing  consideration. 

But  here  the  consideration  was  past.  The 
(rrantor  had  parted  with  his  whole  right  and  es- 
tate. 

In  an  action  of  debt  for  rent  upon  a  demise  by 
deed,  it  is  not  necessary  to  aver  occupation  and 
enjoyment.  The  deed  itself  is  the  consideration. 

February  14.  Marshall,  CA.  J.,  after  stating 
the  facts  of  the  case,  delivered  the  opinion  oi 
the  Court. 

This  suit  was  instituted  to  recover  the  rent  in 
arrear  under  the  deed,  executed  in  August,  1779, 
a  part  of  which  rent  had  accrued  during  the  cir- 
culation of  paper  money. 

The  circuit  court  decreed  that  the  rents  which 
l«came  payable  in  the  years  1780  and  1781  should 
be  adjusted  by  the  scale  of  depreciation,  when 
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they  respectively  became  due,  and  that  the  rents 
accruing  afterwards  should  be  discharged  in 
specie. 

From  this  decree  Faw  appealed  to  this  court, 
and  it  is  alleged  that  the  decree  of  the  court 
below  is  erroneous,  because, 

Ist.  The  contract  of  August,  1777,  is  within 
the  2d  section  of  the  act  of  the  Virginia  assem- 
bly, which  has  been  cited.     And,  if  so, 

*2d.  That  it  is  not  within  the  5th  sec-  [*23 
tion  of  that  act. 

The  descriptive  words  of  the  act  of  assembly 
are,  * '  all  debts  and  contracts  entered  into,  or 
made,  in  the  current  money  of  this  state,  or  of 
the  United  States,"  '*now*^remainingdue  and 
unfulfilled,  or  which  may  become  due,  at  any 
future  day  or  days,  for  the  payment  of  any  sum 
or  sums  of  money. "  These  words,  it  is  urged, 
comprehend  in  express  terms  the  very  contract 
now  before  the  court.  That  contract  is  an  en- 
gagement entered  into  within  the  time  specified 
by  the  act  to  j)ay  several  sums  of  current  money 
in  future.  To  make  the  case  still  stronger,  con- 
tracts for  gold  and  silver  coin,  tobacco,  or  any 
other  specific  property,  are  expressly  excepted 
out  of  the  operation  of  the  law.  When  those 
who  introduced  these  exceptions  were  so  very 
cautious  as  expressly  to  take  a  contract  for  to- 
bacco, or  other  specific  property,  out  of  the 
operations  of  a  law  made  solely  for  money  con- 
tracts, there  are  additional  inducements  to  be- 
lieve that  every  possible  contract  not  included 
within  the  exceptions,  was  designed  to  be  com- 
prehended in  the  general  rule. 

It  is  admitted  in  argument,  by  the  counsel  for 
the  appellee,  that  the  terms  used,  in  the  first  part 
of  the  section  are  such,  that  if  they  stood  alone, 
they  would  include,  in  their  letter,  the  case  at 
bar;  but  it  is  contended,  that  there  are  subsequent 
words  which  limit  those  just  quoted,  so  as  to 
restrain  their  operation  to  contracts  capable  of 
being  extinguished.  These  words  are,  that  upon 
payment  of  what  was  the  value  of  the  debt  or 
contract  at  the  time  it  was  entered  into,  **  the 
debtors  or  contractors  shall  be  for  ever  discharg- 
ed of  and  from  the  said  debts  or  contracts." 
These  words,  it  is  said,  can  only  apply  to  tem- 
porary contracts,  such  as  may  be  completely 
fulfilled,  and  from  which  the  debtors  or  contract- 
ors may,  in  the  language  of  the  law,  "  be  for 
ever  discharged." 

It  will  not  be  denied  that  there  is  much 
weight  in  this  argument ;  but  it  does  not  appear 
to  the  court  to  iS  strictly  correct.  In  searching 
for  the  literal  construction  of  an  act,  it  would 
seem  to  be  generally  true,  that  positive  and  ex- 
plicit provisions,  comprehending  in  terms  a 
♦whole  class  of  cases,  are  not  to  be  res-  [^24 
trained,  by  applying  to  those  cases  an  implica- 
tion drawn  from  subsequent  words,  unless  that 
implication  be  very  clear,  necessary,  and  irre- 
sistible. In  the  present  case,  the  implication 
does  not  appear  to  the  court  to  be  of  that  de- 
scription. A  contract  for  the  payment  of  distinct 
sums  of  money,  at  different  periods,  is  very  much 
in  the  nature  of  distinct  contracts.  An  action 
of  debt  lies  for  each  sum  as  it  becomes  due,  and 
when  that  sum  is  i)aid,  the  debtor  or  contractor 
is  for  ever  discharged  from  the  contract  to  pay 
it.  To  understand  in  this  sense  the  words  of 
the  act  which  are  considered  as  restrictive,  does 
not  appear  to  the  court  to  be  such  a  violence  to 
their  natural  import  as  to  be  inadmissible;  and 
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to  understand  them  in  this  sense  reconciles  the 
different  parts  of  the  clause  with  each  other. 

But  although  the  counsel  for  the  appellee  may 
not  have  estimlished  the  literal  construction  for 
which  they  insist,  yet  so  much  weight  is  admit- 
ted to  be  in  the  argument,  that  if  Uiey  succeed 
in  showing  the  case  to  be  out  of  the  mischief 
intended  to  be  guarded  against,  or  out  of  the 
spirit  of  the  law,  the  letter  would  not  be  deemed 
so  unequivocal  as  absolutely  to  exclude  the  con- 
struction they  contend  for. 

It  is  urged,  that  the  mischief  designed  to  be 
guarded  against,  is  confined  to  temporary  con- 
tracts, and  that  by  the  spirit  of  the  law,  and  the 
construction  it  has  received,  the  time  when  the 
consideration,  on  which  the  debt  is  foimded, 
moved  from  the  creditor,  is  the  real  date  of  con- 
tract. 

But  the  court  perceives  no  sufficient  around 
for  saying  that  this  case  is  taken  out  of  the  mis- 
chief or  spirit  of  the  law  by  either  of  the  cir- 
cumstances which  have  been  relied  on. 

The  only  real  reason  for  supposing  that  the 
law  might  not  be  designed  to  comprehend  inter- 
minable contracts  is,  that  as  paper  money  must 
unavoidably  cease  to  circulate  during  the  con- 
tinuance or  the  contract,  the  parties  must  have 
measured  their  agreement  by  a  more  permanent 
standard. 

25*]  *Very  great  respect  is  certainly  due  to 
this  argument,  but  it  cannot  be  denied  that  an 
agreement,  which  is  to  subsist  for  a  very  great 
length  of  time,  as  for  a  thousand  years,  would 
be  entered  into  with  precisely  the  same  senti- 
ments afi  an  agreement  to  subsist  for  ever.  The 
contracting  parties  would  be  as  confident  in  the 
one  case  ajs  in  the  other,  that  the  agreement 
would  subsist  after  the  paper  currency  would 
cease  to  circulate.  Yet  an  agreement  for  a  thou- 
sand years  would  be  within  the  very  words  and 
spirit  of  the  law,  which  plainly  comprehends 
engagements  for  different  sums  of  money,  to  be- 
come due  in  future  at  different  periods.  To 
suppose  a  distinction  to  have  been  contemplated 
between  two  such  cases,  is  to  suppose  a  course 
of  reasoning  too  unsubstantial,  and  too  finely 
drawn  for  the  regulation  of  human  action.  It 
seems  to  be  the  date,  and  not  the  duration  of 
the  contract,  which  was  regarded  by  the  legisla- 
ture. The  act  is  applied  directly  to  the  date  of 
contract,  and  the  motive  for  maKin^  it  was,  that 
contracts  entered  into  during  the  circulation  of 
paper  mone^,  ought  inpustice  to  be  discharged, 
by  a  sum  differing  in  mtrinsic  value,  from  the 
nominal  sum  mentioned  in  the  contract,  and 
that  when  the  le^slature  removed  the  delusive 
standard,  by  which  the  value  of  the  thing  ac- 
quired had* been  measured,  they  ought  to  pro- 
vide that  justice  should  be  done  to  the  parties. 

That  the  time  when  the  consideration  was 
received  constitutes  the  date  of  contract,  accord- 
ing to  the  intention  of  the  act,  seems  not  to  be 
a  correct  opinion;  nor,  if  correct,  would  it  af- 
fect the  present  case. 

If,  for  example,  a  contract  had  been  entered 
into  in  1779,  to  be  executed  in  1789,  where- 
by a  specific  sum  in  current  money  was  to 
be  given  for  property  then  to  be  delivered, 
no  doubt  would  be  entertained  but  that  the 
case  would  come  within  the  law,  although 
the  thing  sold  would  pass  out  of  the  vendor 
after  the  first  of  January,  1782;  yet  the  con- 
tract to  pay  the  money  was  entered  into  in 
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1779,  and  in  the  general  legislative  view  of  the 
subject,  the  value  of  the  money  at  the  date  of 
the  contract  is  supposed  to  have  regulated  the 
price  of  the  article. 

*If  in  the  case  of  rents,  this  argument  of  [*2G 
the  counsel  for  the  appellees  was  correct,  it  would 
follow  that  rents  accruing  during  the  circula- 
tion of  paper  money,  or  leases  made  before  the 
first  of  JanuaiT,  1777,  were  vnthin  the  operation 
of  the  act.  If  enjoyment  is  the  consideration 
for  which  the  rent  becomes  payable,  and  the  date 
of  the  consideration  is  in  the  spirit  of  the  act 
the  date  of  contract,  then  rents  accruing  be- 
tween the  first  of  January,  1777,  and  the 
first  of  January,  1782,  or  leases  made  prior  to 
the  former  period,  would  be  payable  according 
to  the  scale  of  depreciation,  and  rents  accruing 
after  the  first  of  January,  1782,  or  leases  made 
for  a  short  term  of  years,  when  depreciation 
was  actually  at  the  rate  of  500  for  one, 
would  be  payable  in  specie  at  their  nominal 
sum.  These  consequences  follow  inevitably, 
from  the  construction  contended  for,  and  yet  it  is 
believed,  that  no  person  would  admit  an  exposi- 
tion which  he  acknowledged  to  involve  them. 

The  position,  then,  that  the  value  of  the 
money  at  the  time  when  the  consideration  for 
which  it  was  to  be  paid  was  received,  is  the 
standard  by  which  the  contract  is  to  be  meas- 
ured, is  not  a  correct  one,  and  if  correct,  it 
would  not  apply  to  this  case,  because  the  real 
consideration  is  found  in  the  contract  itself,  by 
which  the  right  to  enjoy  the  premises  is  con- 
veyed from  the  grantor  to  the  grantee.  This 
right  was  defeated  by  subsequent  events,  but 
does  not  originate  in  those  events. 

This  case  cited  from  1  Wash.  8,  by  no  means 
conflicts  with  this  opinion.  In  that  case  it  was 
decided  that  where  a  written  instrument  dis- 
closes on  its  face  any  matter  which  proves  that 
the  contract  itself  was  of  a  date  anterior  to  the 
paper  by  which  it  is  evidenced,  as  when  a 
bond  carries  interest  from  a  past  day,  the 
contract  shall  be  considered  as  of  a  date 
antecedent  to  its  execution,  and  the  scale  of 
that  antecedent  date  shall  be  applied  to  it.  The 
reason  of  this  decision  is,  that  the  price  of  the 
article  sold  was  measured  in  nominal  money, 
according  to  its  value  at  the  date  of  the  original 
contract,  and  not  according  to  its  value  when 
the  ipstrument  of  writing  was  executed. 

*It  is,  then,  the  opinion  of  the  Court,  [*27 
that  the  contract  of  the  5th  of  August,  1779, 
comes  within  the  second  section  of  the  act 
"  directing  the  mode  of  adjusting  and  settling 
the  payment  of  certain  debts  and  contracts,  ana 
for  other  purposes." 

It  remains  to  inquire  whether  it  is  a  case 
proper  for  the  interposition  of  that  equitable 
power  which  is  conferred  on  the  court  by  the 
fifth  section  of  that  act,  and  if  so,  in  what  man- 
ner, and  to  what  extent,  that  power  ought  to  be 
interposed. 

It  is  contended  by  the  counsel  for  the  ap- 
pellant that  this  case  does  not  come  within 
the  fifth  section  of  the  act,  because, 

1st.  That  section  is  designed  only  for  the 
benefit  of  debtors. 

2d.  No  testimony  out  of  a  written  contract 
can  be  admitted  to  explain  it. 

3d.  If  the  testimony  be  admitted,  it  does  not 
prove  one  of  those  extraordinary  cases  which 
will  be  entitled  to  the  benefits  of  that  section. 
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1st.  The  fifth  section  is  designed  only  for  the 
benefit  of  debtors. 

That  the  provisions  of  an  act,  for  the  regula- 
tion of  contracts,  should  be  designed  uniformly 
to  tjenefit  one  of  the  parties  only,  is  at  first  view 
a  proposition  replete  with  so  much  injustice, 
that  the  person  who  would  maintain  it  must 
certainly  show,  either  that  the  words  of  the  act 
will  admit  fairly  of  no  other  construction,  or 
that  legislative  aid  on  one  side  only  was  requisite 
in  order  to  do  right  between  the  parties. 

The  counsel  for  the  appellants  endeavor  to 
maintain  both  these  propositions,  and  if  they 
succeed  in  either,  the  case  is  clearly  with  them. 

In  reasoning  from  the  words  of  the  law  they 
«ay,  that  the  two  cases  put  are  by  way  of  ex- 
2^*]  ample,  and  as  *they  are  both  cases  where 
the  scale  established  by  the  act  is  to  be  departed 
from,  for  the  benefit  of  the  debtor,  the  general 
power  afterwards  given  to  the  court  ought  to 
be  considered  as  designed  to  furnish  a  remedy 
in  other  similar  cases  not  occurring  at  the  time 
Xn  the  legislature. 

The  words  of  the  section  are,  "  that  where  a 
suit  shall  be  brought  for  the  recovery  of  the 
debt,  and  it  shall  appear  that  the  value  thereof 
hath  been  tendered  and  refused ;  or  where  it 
shall  appear  that  the  non-payment  thereof  hath 
been  owing  to  the  creditor;  or  where  other 
circumstances  arise,  which,  in  the  opinion  of 
the  court  before  whom  the  cause  is  brought  to 
isue.  would  render  a  determination  agreeable 
to  the  above  table  unjust;  in  either  case  it  shall 
and  may  be  lawful  for  the  court  to  award  such 
judgment  as  to  them  shall  appear  just  and 
equitable." 

The  terms  used  in  the  third  member  of  the 
sentence,  are  certainljr  very  comprehensive,  and 
their  general  natural  import  does  not  appear  to 
he  so  restrained  b^  their  connection  with  other 
parts  of  the  section,  as  necessarily  to  confine 
their  operation  to  cases  where  debtors  only  can 
derive  advantage  from  them. 

The  legislature  was  performing  a  very  extra- 
ordinary act.  It  was  interfering  in  the  mass  of 
contracts  entered  into  between  me  first  of  Jan- 
uary. 1777,  and  the  first  of  January,  1782,  and 
ascertaining  the  value  of  those  contracts  by  a 
rule  different  from  that  which  had  been  adopted 
by  the  parties  themselves.  Although  the  rule 
might  in  the  general  be  a  just  one,  yet  that  it 
would  often  produce  excessive  injury  to  one  or 
other  of  the  parties,  must  have  been  forseen. 
It  was.  therefore,  in  some  measiu*e  necessary  to 
vest  in  the  tribunals  applying  this  rule  a  power 
to  relax  its  rigor  in  such  extraordinaiy  cases. 
This  sentiment  might  produce  the  fifth  section, 
and  if  it  did,  the  general  terms  used  ought  to 
l)c  applied  to  the  relief  of  the  injured  party, 
whether  he  was  the  creditor  or  the  debtor. 

The  opinion  that  the  creditor  CQuld  not  in 
the  contemplation  of  the  legislature  be  the  in- 
29*]  jured  party,  because  ^he  scale  of  depre- 
ciation gave  liim  the  full  value  of  his  contract, 
does  not  seem  to  be  perfectly  correct.  Accord- 
ing to  the  law  of  the  contract,  all  moneys 
accruing  under  it,  which  were  not  received 
during  the  currency  of  paper,  would  be  payable 
in  such  other  money  as  might  be  current  at  the 
time  of  payment.  It  is  impossible  to  say  by 
any  general  rule  what  influence  the  knowledge 
of  tlus  principle  might  have  on  the  parties,  in 
every  case  where  the  contract  was  continuing, 

Cranch  2. 


and  was  to  be  fulfilled  at  future  very  distant 
periods.  Unless  the  rule  applying  to  such  cases 
possessed  some  degree  of  flexibility,  it  is  apparent 
that  the  one  or  the  other  of  the  parties  would 
often  be  injured,  by  the  interference  of  the 
legislature  with  their  contract,  and  this  injury 
would  most  generally  be  sustained  by  the 
creditor,  in  all  cases  like  that  at  bar,  be- 
cause in  all  such  cases  the  conviction  that  a 
more  valuable  medium  than  that  circulating  at 
the  time  would  return  during  the  continuance 
of  the  contract,  must  have  had  considerable  in- 
fluence on  the  parties  in  fixing  the  sum  of 
money  agreed  to  be  paid. 

There  appears,  therefore,  nothing  in  the  state 
of  the  parties  to  be  affected  by  the  fifth  section 
of  the  act,  which  should  prevent  its  application, 
either  to  creditors  or  debtors,  as  the  real  justice 
of  the  case  may  require. 

But  admitting  the  correctness  of  this  opinion, 
it  \b  contended  that  no  circumstances  can  be 
given  in  evidence  to  explain  a  written  contract, 
and,  therefore  it  is  said,  that  the  judgment  of 
the  court  in  this  case  must  be  governed  abso- 
lutety  by  the  deed  of  August,  1779,  unless  other 
subsequent  and  independent  events  should  con- 
trol that  deed. 

The  rule  which  forbids  a  deed  to  be  contra- 
dicted, or  explained  by  parol  testimony,  is  a 
salutary  one,  and  the  court  is  not  disposed  to 
impair  it.  The  application  of  that  rule  to  this 
case,  however,  is  not  perceived.  The  testimony 
which  brings  this  contract  within  the  fifth  sec- 
tion, neither  contradicts  nor  explains  the  deed. 
It  is  not  pretended  that  the  deed  was  not  ex- 
ecuted on  the  consideration  expressed  on  the 
face  of  it.  But  according  ♦to  the  law  [*30 
which  existed  when  the  deed  was  executed, 
that  consideration  would  be  payable  only  in 
gold  apd  silver  coin,  when  gold  and  silver  coin 
should  become  the  only  currency  of  the  coun- 
try. The  law  changing  the  nominal  sum  of 
money  by  which  the  debt  should  be  discharged, 
and  giving  a  general  rule  by  which  a  different 
sum,  from  that  agreed  on  by  the  parties,  is  to 
be  paid  and  received,  authorizes  a  departure 
from  the  rule  where  circumstances  shall  arise 
which  render  a  determination  agreeable  to  it 
unjust.  The  examination  of  these  circum- 
stances is  not  entered  into  for  the  purpose  of 
contradicting  or  explaining  the  deed,  but  for 
the  purpose  of  determining  which  of  two  rules 
given  by  the  statute  altermg  the  law  of  the 
contract  does  really  govern  the  case. 

The  argument  that  the  exception,  if  it  re- 
ceives the  construction  which  the  court  seems 
inclined  to  give  it,  would  destroy  the  rule, 
must  be  founded  on  a  supposition  that  in  every 
case  the  circumstances  would  be  looked  into, 
and  a  slight  injustice  in  the  application  of  the 
scale  of  depreciation  to  the  contract  would  be 
deemed  a  sufllcient  motive  for  departing  from 
it.  But  this  is  not  the  opinion  of  the  court, 
and  it  may  very  readily  be  perceived  that  the 
great  mass  of  contracts  made  during  the  circu- 
lation of  paper  money,  may  be  decided  by  a 
general  scale  estin^ting  the  value  of  those  con- 
tracts, although  there  may  be  very  strong  fea- 
tures in  some  few  cases,  which  distinguish 
them  as  of  such  peculiar  character,  that  they 
are  embraced  by  the  clause  which  measures 
their  value  by  the  standard  of  justice. 

But  although  the  just  construction  of  the 
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5th  section  of  the  law  admits  a  creditor,  who 
would  be  greatly  injured  by  the  application  of 
the  general  rule  to  his  case,  to  show  circum- 
stances which  authorize  a  departure  from  that 
rule;  it  is  contended  that  such  circumstances 
have  not  been  shown  in  the  cause  under  con- 
sideration. 

It  is  said  that  the  case  ought  to  be  an  extra- 
ordinary one;  that  the  circumstances  ought  to 
be  uncommon  which  would  warrant  a  £part- 
ure  from  the  general  principle  established  for 
the  government  of  contracts  generally. 
31*]  *This  is  true,  and  the  court  would  cer- 
tainly not  feel  itself  at  liberty  to  exercise  on  a 
common  occasion  a  discretionary  power,  limited 
only  by  the  opinion  entertained  of  the  naked 
justice  of  the  case. 

But  this  appears  to  the  court  to  be  an  extra- 
ordinary case.  The  evidence  goes  a  great  way 
in  proving  that  the  parties  to  the  contract  be- 
lieved that  the  sums  becoming  due  under  it, 
would  at  no  distant  pneriod  be  payable  in  specie 
only.  This  testimony  is  the  more  to  be  credited, 
because  it  is  not  easy  to  conceive  any  other 
motive  for  disposing  of  the  property  on  the 
terms  on  which  it  was  parted  with;  and  still 
more,  because  such  was  the  operation  of  the 
existing  law  on  the  contract  when  it  was  entered 
into.  Under  this  impression,  an  impression 
Warranted  by  the  law  of  the  land,  a  very  valu- 
able property  has  been  conveyed  away  for  what 
would  have  been,  under  the  then  existing  law, 
a  full  consideration,  but  which  a  subs^uent 
act  of  the  legislature  has  reduced  certainly  to  a 
tenth,  perhaps  to  a  twentieth,  of  the  real  value 
of  the  estate  disposed  of. 

Such  a  case  is,  in  the  opinion  of  the  court, 
an  extraordinary  case,  which  is  completely 
entitled  to  the  extraordinary  relief  furnished 
by  the  act  which  has  occasioned  the  nuschief , 

In  inquiring  to  what  extent  this  reliei  ought 
to  be  anorded,  or,  in  the  words  of  the  law, 
what  '*  judgment  will  be  just  and  equitable," 
the  court  can  perceive  no  other  guide  by  which 
its  opinion  ought,  in  this  case,  to  be  regulated, 
but  the  real  value  of  the  property  at  the  time  it 
was  sold.  The  record  does  not  furnish  satis 
factory  evidence  of  this  value.  It  is  proved 
that  a  lot  not  superior  to  that  which  occasioned 
the  present  contest,  rented,  in  the  year  1774, 
for  132.  5s,  per  annum,  and  that  other  lots, 
perhaps  not  equal  to  it,  rented  in  1784,  for  251. 
per  annum.  It  is  even  proved  that  a  small 
part  of  the  very  lots,  about  the  value  of  which 
the  inquiry  is  now  to  be  made,  rented  in  the 
year  1784,  on  a  ground  rent  for  ever,  for  252. 
16*.  per  annum.  These  are  very  strong  circum- 
stances in  support  of  the  decree  of  the  circuit 
court,  fixing  the  rent  at  262.  per  annum,  the 
32*]  *nominal  sum  mentioned  in  the  lease. 
But  a  majority  of  the  judges  are  of  opinion 
that  the  value  must  be  ascertained  by  a  less 
erring  standard. 

Neither  the  value  in  1774,  nor  in  1784,  ought 
to  regulate  the  rent.  The  value  at  the  date  of 
the  contract  must  be  the  sum  which  in  equity 
and  justice  the  lessee  ought  to  pay,  and  as  this 
value  is  not  ascertained  by  tne  testimony  in  the 
record,  it  ought  to  be  found  by  a  jury.  In 
finding  this  value,  however,  the  jury  ought  not 
to  be  governed  by  the  particular  difficulty  of 
obtaining  gold  ana  silver  coin  at  the  time,  but 
their  conduct  ought  to  be  regulated  by  the  real 
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value  of  the  property,  if  a  solid  equivalent  for 
specie  had  been  made  receivable  in  lieu  thereof. 
On  these  principles  the  court  has  directed  the 
following  decree: 

This  cause,  which  was  abated  by  the  death 
of  the  appellee,  and  was  revived  in  the  name 
of  his  aaministrator,  came  on  to  be  heard  od 
the  transcript  of  the  record,  and  was  fully 
argued  by  counsel.  On  consideration  whereof, 
the  court  is  of  opinion  that  there  is  error  in  the 
decree  of  the  circuit  court  in  this;  that  the 
rents  reserved  in  the  lease  in  the  proceedings 
mentioned,  bearing  date  the  5th  day  of  August, 
in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  seventy-nine,  and  which  were  in 
arrear  and  impaid,  were  decreed  to  be  paid  at 
their  value  according  to  the  scale  of  deprecia- 
tion when  the  same  became  due;  and  that 
those  rents  which  accrued  after  the  first  of 
January,  1782,  are  decreed  to  be  paid  according 
to  the  nominal  sum  mentioned  in  the  lease; 
whereas,  the  annual  rent  reserved  in  the  said 
lease  ought  to  be  reduced  to  such  a  sum  in 
specie,  as  the  property  conveyed  was,  at  the 
date  of  the  contract,  actually  worth ;  to  ascer- 
tain which,  the  evidence  of  the  cause  not  being 
sufficient  for  that  purpose,  an  issue  ought  to 
have  been  directed,  according  to  the  verdict, 
on  which,  if  satisfactory  to  the  court,  the  final 
decree  ought  to  have  been  rendered. 

This  court  is,  therefore,  of  opinion,  that  the 
decree  rendered  in  this  cause  in  the  circuit  court 
for  the  county  *of  Alexandria  ought  to  [*33 
be  reversed,  and  it  is  hereby  reversed  and  an- 
nulled; and  the  court,  proceeding  to  give  such 
decree  as  the  circuit  court  ought  to  have  given, 
doth  decree  and  order  that  an  issue  be  directed 
between  the  parties,  to  be  tried  at  the  bar  of 
the  said  circuit  court,  in  order  to  ascertain 
what  was  the  actual  annual  value  in  specie,  or 
in  any  other  money  equivalent  thereto,  of  the 
half -acre  lot  of  ground  which  was  conveyed, 
by  the  executors  of  John  Alexander,  deceased, 
to  Abraham  Faw,  on  the  5th  day  of  August, 
1779,  and  that  in  the  account  between  the  par- 
ties, in  order  to  a  final  decree,  the  representa- 
tives of  said  Philip  Marsteller  be  allowed  a 
credit  for  the  rent  which  has  accrued,  and 
which  remains  unpaid,  estimating  the  said 
annual  rent  at  such  sum  as  the  verdict  of  a 
jury,  to  be  approved  of  by  the  said  circuit 
court,  shall  ascertain  the  half-acre  lot  of  ground 
before  mentioned  to  have  been  fairly  worth,  at 
the  date  of  the  contract  under  which  the  same 
is  claimed  by  the  said  Abraham  Faw. 

CrlUcised-12  Wall.  648,  661. 


OGLE  V.  LEE. 

if  a  question  upon  which  the  judges  below  differ 
in  opinion  be  oertifled  to  this  oourt,  and  here  decid- 
ed, the  parties  are  not  precluded  from  a  writ  of 
error  on  the  final  Judfrment,  when  the  whole  cause 
will  be  before  the  court. 

THIS  cause  came  up  to  this  court,  upon  a 
question  on  which  the  opinions  of  the  judges 
of  the  circuit  court  were  opposed. 

It  was  made  a  question,  whether  this  court 
would  consider  the  whole  case,  or  only  tlie 
question  upon  which  the  court  below  divided. 

Cranch2. 
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The  Court  were  unanimously  of  opinion,  that 
tht>y  could  only  consider  the  single  c[uestion 
upon  which  the  judges  below  divided  in  opin- 
ion, but  that  the  parties  will  not  be  precluded 
from  bringing  a  writ  of  error  upon  the  final 
ucifirment  below;  and  the  whole  cause  will  then 
x>  before  the  court.  A  court  may  at  any  time 
reverse  an  interlocutory  decree. 

The  case  was  afterwards  settled  by  the  par- 
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PENNINGTON  v.  COXE. 

Su^ar  refined  but  not  sold  and  sent  out  of  the 
manufactory,  before  the  Ut  of  July,  1802,  is  not 
liable  to  any  duty  upon  being  sent  out  after  that 
day. 

THIS  was  a  feigned  i88ue,between  Tench  Coxe, 
a  citizen  of  the  state  of  Pennsylvania,  and 
Edward  Pennington,  a  citizen  of  the  state  of 
34*J  New  York,  to  try  the  question,  *whether 
sugar  actually  refined,  but  not  sold  and  sent  out 
of  the  manufactory,  before  the  Ist  of  July, 
1802,  is  liable  to  any  duty  to  the  United  States, 
upon  being  sent  out  after  that  day. 

This  question  arose  upon  the  act  of  Congress, 
entitled  *'  An  act  to  repeal  the  internal  taxes," 
paused  April  6,  1802,  vol.  6",  p.  58. 

The  declaration  was  upon  a  wager,  that  the 
United  States  were  entitled  to  collect  the  duty, 
and  stated  the  following  facts :  That  Penning- 
ton was  a  refiner  of  sugar,  within  the  meaning 
of  the  several  acts  of  Congress  imposing  a  dut^ 
on  refined  sugars;  that  he  had  refined  a  quanti- 
ty of  sugar  between  the  31st  of  March  and  the 
1st  of  July,  1802,  which,  if  the  act  for  repealing 
the  internal  taxes  had  not  been  made,  would  have 
been  liable  to  a  dutv,  exceeding  in  the  whole, 
the  sum  of  2,500  dollars;  that  he  did  from 
day  to  day  enter  in  a  book  or  paper  kept  for  that 
purpose,  all  the  su^r  refined  by  him  as  afore- 
said, but  that  he  did  not,  on  the  1st  of  October, 
1802,  render  any  account  of  the  surar  which  he 
had  HO  refined  to  any  officer  of  the  revenue, 
nor  did  he  produce  to  any  such  officer  (though 
required)  the  original  book  or  paper  whereon 
the  entries  from  day  to  day  were  made  as  afore- 
said, nor  did  he  on  the  said  1st  of  October,  nor 
at  any  time  before  or  since,  pay  or  secure  any 
duties  upon  the  said  quantity  of  sugar  so  re- 
fined by  him  as  aforesaid,  during  the  period 
aforesaid;  that  the  same  was  not  sent  out  of 
the  manufactory  before  the  Ist  of  July,  1802, 
but  that  the  whole  had  been  since  sent  out,  viz., 
on  the  30th  of  September,  1802.  To  this  decla- 
ration there  w&s  a  general  demurrer  and  joinder; 
and  it  was  agreed  that  no  advantage  should  be 
taken  of  want  of  form  in  the  proceedings. 

The  judgment  of  the  circuit  court  of  the  dis- 
trict of  Pennsylvania  was  for  the  plaintiff  be- 
low, and  the  defendant  brought  the  writ  of 
error. 

The  act  imposing  the  duty  was  passed  June 
5th,  1794,  vol,  8,  p.  OS,  and  is  entitled,  "An 
act  laying  certain  duties  upon  snuff  and  refined 
sugars." 

The  2d  section  enacts,  that  from  and  after 
the  80th  of  September,  1794,  •*  there  be  levied. 
35*1  collected,  and  paid,  *upon  all  sugar 
whicn  shall  he  refined  within  the  United  States, 
a  duly  of  two  cents  per  pound." 
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The  3d  section  directs,  "that  the  duties  afore- 
said shall  be  levied,  collected  and  accounted 
for,"  by  certain  officers  therein  described. 

The  5th  section  directs,  that  every  refiner  of 
sugar  shall  make  true  and  exact  entry  and  re- 
port in  writing,  at  the  ofiice  of  inspection,  of 
every  house  or  building  where  such  business 
shall  be  carried  on,  and  every  pan  or  boiler,  to- 
gether with  the  capacity  of  each ;  and  shall  also 
^ive  bond  in  the  sum  of  5,000  dollars,  with  con- 
aition  that  he  will  enter  in  a  book  or  pa^r,  to 
be  kept  for  that  purpose,  all  sugar  which  he 
shall  refine,  and  the  quantities  from  day  to  day 
sent  out  of  the  building,  where  the  same  shall 
have  been  refined;  and  shall  on  the  first  day 
of  January,  April.  July  and  October,  in  each 
year,  render  a  just  and  true  account  of  all  the 
refined  sugar  which  he  shall  have  sent  out,  from 
the  time  of  the  last  account  rendered,  produc- 
ing and  showing  therewith  the  original  book 
or  paper,  whereon  the  entries  from  day  to  day, 
to  be  made  as  aforesaid,  have  been  made;  "and 
he  shall,  at  the  time  of  rendering  each  account, 
pay  or  secure  the  duties  which  by  thLs  act 
ou^ht  to  be  paid  upon  the  refined  sugar  in  the 
said  account  mentioned." 

By  the  7th  section,  it  is  enacted,  that  every 
refiner  of  sugar  sha11»  yearly,  being  thereunto 
required  by  an  officer  of  inspection,  make  oath 
that  the  accounts  which  have  been  by  him  ren- 
dered of  the  quantities  of  refined  sugar  by  him 
sent  out  of  the  building,  have  been  just  and 
true. 

By  the  10th  section,  it  is  enacted,  "  that  all 
snuff  and  refined  sugar,  which  shall  have  been 
manufactured,  or  made  within  the  United  States, 
in  manner  aforesaid,  after  the  said  30th  day  of  ^ 
September  next,  whereof  the  duties  aforesaid* 
have  not  been  duly  paid  or  secured,  according  to 
the  true  intent  and  meaning  of  this  act,  shall, 
upon^default  being  made  in  the  paying  or  se- 
curing of  the  said  duties,  be  forfeitetf,  and  shall 
and  may  be  seized  as  forfeited,  by  any  officer 
of  the  inspection  or  of  the  customs." 

By  the  11th  section,  the  refiner  has  the  option 
to  pay,  upon  rendering  his  account,  "  the  du- 
ties which  shall  *thereby  appear  to  be  [*36 
due  and  payable,"  with  a  deduction  of  six  per 
cent,  for  prompt  payment,  or  to  give  bond  pay- 
able in  9  months. 

By.  the  11th  section  a  drawback  of  the  duties 
"  hereby  laid  upon  sugar  refined  within  the 
United  States  "  is  allowed  upon  exportation  to 
a  foreign  port. 

But  oy  the  16th  section,  such  allowance  is 
not  to  be  made,  unless  the  exporter  shall  make 
oath  that  the  duties  have  been  paid  or  secured. 

The  20th  section  declares  it  shall  be  lawful 
to  export  refined  sugar  directly  from  the  man- 
ufactor}%  free  from  duty. 

The  1st  flection  of  the  repealing  act  of  April 
6,  1802,  enacts,  "that  from  and  after  the  30th 
day  of  June  next,  the  internal  duties  on  stills 
and  domestic  distilled  spirits,  on  refined  suptrs, 
licenses  to  i^etailers,  sales  at  auction,  carriages 
for  the  conveyance  of  persons,  and  stamped  vel- 
lum, parchment  and  paper,  shall  be  discontin- 
ued, and  all  acts  and  parts  of  acts  relative  there- 
to shall,  from  and  after  the  said  30th  day  of 
June  next,  be  repealed. 

"Provided,  that  for  the  recovery  and  receipt 
of  such  duties  as  shall  have  accrued,  and  on  the 
day  aforesaid  remain  outstanding,  and  for  the 
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payment  of  drawbacks,  or  allowances  on  the 
exportation  of  any  of  the  said  spirits,  or  sugars 
legally  entitled  thereto,  and  for  the  recovery 
and  distribution  of  fines,  penalties  and  forfeit- 
ures, and  the  remission  thereof,  which  shall 
have  been  incurred  before  and  on  the  said  day, 
the  provisions  of  the  aforesaid  acts  shall  remain 
in  full  force  and  virtue." 

IngersoU,  for  the  plaintiff  in  error. 

By  the  repealing  act,  no  duties  upon  refined 
sugar  are  to  be  collected,  but  such  as  had  ac- 
crued and  remained  outstanding,  on  the  80th  of 
June,  1802.  The  sugars  in  question  were  re- 
fined before,  but  were  not  sent  out  until  after 
that  day;  and  the  question  is,  whether  the  duties 
upon  them  had  accrued  on  that  day,  and  then 
remained  outstanding.  We  contend  that  the 
37*]  dutv  is  to  be  collected  *on\j  upon  sugar 
sent  out  of  the  building  in  which  it  was  refined ; 
and  to  support  this  construction,  we  rely  upon 
the  general  tenor  of  the  act  which  imposed  the 
duty.  It  is  a  rule  of  construction  of  statutes, 
that  "every  act,  upon  consideration  of  all  the 
parts  thereof  together,  is  the  best  expositor  of 
itself."  4lmt.  325.  Audit  is  another  sound 
rule,  that  words  distributed  into  different  sec- 
tions, are  to  be  considered  as  if  all  were  in  one 
section.  By  this  rule  the  5th  section  of  the 
act  of  June  5th,  1794,  is  to  be  connected  with 
the  2d.  What  is  general  in  the  2d  is  thus  re- 
stricted and  qualified  by  the  5th.  The  2d  sec- 
tion enacts  that  the  duty  shall  be  levied,  col- 
lected and  paid,  upon  all  sugar  refined  in  the 
United  States.  If  this  section  stood  alone,  it  is 
admitted  that  it  would  be  conclusive  against  the 
plaintiff  in  error.  .  But  it  is  limited  by  the  5th 
section  not  accidentally,  but  with  a  clear  view 
*  to  collection,  and  that  it  might  not  operate  as  a 
tax  upon  labor,  but  upon  consumption.  By 
this  section  two  accounts  are  to  be  kept ;  one  of 
the  sugar  refined,  the  other  of  the  refined  sugar 
sent  out ;  but  the  duty  is  only  upon  that  con- 
tained in  the  latter. 

If  the  words  of  lK)th  sections  were  incor- 
porated into  one.  (and  they  are  to  be  construed 
as  if  they  were,)  it  would  read  thus;  upon  all 
sugar  refined  within  the  United  States,  and  sent 
out  of  the  building,  &c.  there  shall  be  levied, 
collected  and  paia,  a  duty  of  two  cents  per 
pound. 

The  account  of  sugar  refined,  but  not  sent 
out,  was  intended  merely  as  a  check.  It  was 
not  to  be  delivered,  but  shown,  to  the  ofl5cer, 
and  its  purpose  was  to  enable  him,  by  compar- 
ing the  amount  refined  with  that  sent  out,  and 
what  remained  on  hand,  to  estimate  the  correct- 
ness of  the  account  of  sugar  sent  out,  upon 
which  alone  the  duty  was  chargeable.  It  was 
clearly  the  intention  of  the  legislature,  that  the 
duty  should  be  paid  upon  sugar,  only  in  such 
circumstances  as  would  show  that  the  tax  would 
fall  upon  the  consumer,  and  not  on  the  manu- 
facturer. 

But  it  will  be  contended  that  there  is  a  distinc- 
tion between  levying  and  collecting.  That  the 
duty  is  levied  upon  the  whole,  but  is  payable 
only  on  such  as  shall  be  sent  out. 

But  for  this  distinction  there  is  not  even  an 
intimation  in  the  act  of  Congress. 
38*]  *It  w^ill  be  said  on  the  part  of  the  United 
States,  that  there  is  no  section  but  the  2d  which 
imposes  the  duty,  and  by  that  section  it  is  im- 
posed on  all  sugar  refined. 
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But  why  impose  a  duty,  which  is  not  to  be 
collected? 

It  is  agreed,  that  the  sending  out  is  a  prerequi- 
site to  the  payment.  What  use  can  there  be  in 
imposing  a  auty,  upon  an  article  in  circum- 
stances which  prevent  its  collection? 

If  the  duty  arises  from  the  act  of  refining 
only,  the  5th  section  might  be  expunged,  ana 
the  law  would  remain  the  same.  That  section 
is  of  no  use  unless  it  operates  upon  the  second. 

The  words  ''levied,  collected  and  paid,"  in 
the  2d  section,  are  commensurate,  though  not 
of  the  same  meaning.  The  word  "  levied  "  ap- 
plies to  the  act  of  tne  legislature  in  imposing' 
the  duty.  **  Collected,"  refers  to  the  act  of  the 
oflicer .  *  *  Paid, "  to  the  act  of  the  party.  '  *  Lev- 
ied," means  the  same  as  imposed. 

Each  verb  has  the  *Bame  subject.  The  same 
thinj?  is  to  be  levied,  collected  and  paid.  Noth- 
ing IS  levied  but  what  is  to  be  collected ;  noth- 
ing collected  but  what  is  to  be  paid;  and  noth- 
ing is  to  be  paid  but  on  the  sugar  sent  out. 
Hence  no  duty  is  levied  but  upon  sugar  sent 
out. 

There  is  no  analogy  between  this  duty  and 
that  upon  goods  imported.  There  the  duties  are 
payableon  the  landing  of  the  goods,  andare  paya- 
ble even  if  the  goods  are  destroyed  as  soon  as 
landed.  In  such  a  case  a  remission  of  the  du- 
ties is  matter  of  favor.  But  in  the  case  of 
refined  sugar  it  is  not  so.  The  legislature  did  not 
intend  that  the  manufacturer  should  be  the  suf- 
ferer. The  impost  laws  have  no  section  restrict- 
ingthe  general  imposition. 

The  bond  to  be  given  for  the  duties  on  sugar 
is  to  be  payable  in  nine  months  after  the  time 
of  sending  out,  not  of  refining. 

The  bond  ^ven  for  impost  is  payable  in  6 
months  after  importation. 

Hence,  if  any  analogy  exists,  the  argument 
derived  from  *it  is  in  favor  of  the  con-  [*3J> 
struction  that  the  duty  is  not  imposed  until  the 
sugar  is  sent  out. 

A  duty  not  to  be  paid,  is  no  duty. 

Suppose  the  refining  house  should  be  burnt, 
and  a  quantity  of  refined  sugar  destroyed,  no 
duty  could  be  collected  upon  it.  The  relation 
of  debtor  and  creditor  had  not  arisen  between 
the  manufacturer  and  the  United  States.  The 
duty  had  not  accrued. 

That  it  be  sent  out,  is  descriptive  of  the  sub- 
ject matter  of  the  tax.  It  fixes  a  certain  stage 
of  the  business  of  a  manufacturer,  at  which  the 
duty  shall  attach.  It  ascertains  the  quality 
and  degree  of  refining,  which  otherwise  might 
l)e  the  subject  of  much  litigation.  Sugar  may 
not  be  fit  to  send  into  the  market,  and  yet  it  may 
be  strictly  said  to  be  refined. 

The  penalties  and  the  duty  must  correspond. 
The  duty  of  the  manufacturer  cannot  exceed 
the  penalty.  The  doctrine  of  relation  will  not 
extend  to  create  a  penalty  or  a  forfeiture.  The 
provisions  of  the  old  law  are  continued  by 
the  repealing  law,  only  as  to  penalties  and  for- 
feitures, "which  shall  have  been  incurred 
before  or  on  the  80th  of  June.  1802."  As  no 
penalty  or  forfeiture  for  non-payment  of  the 
duty  could  be  incurred  until  after  the  sugar  was 
sent  out,  and  as  tlie  sugar  was  not  sent  out  until 
after  the  30th  of  June,  it  is  evident  no  penalty 
or  forfeiture,  as  to  that  sugar,  could  "have been 
incurred  before  or  on  that  day."  This  shows 
that  the  provisions  of  the  law  to  enforce  the 
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payment  of  duties  on  such  su^r  were  not  con- 
tinued, and  is  a  strong  indication  of  the  will  of 
the  leg^ature  that  none  should  be  paid. 

All  the  provisions  in  the  act  of  1794,  subse- 
quent to  the  5th  section,  mention  the  subject  of 
the  duty  as  being  sugar  refined  and  sent  out. 
Thus  the  oath  mentioned  in  the  7th  section  is  to 
the  truth  of  the  account  of  sugar  sent  out. 

The  drawback,  the  account  to  be  rendered, 
the  tax  to  be  collected,  and  the  bond  for  secur- 
ing the  duties,  refer  only  to  such  sugar  as  shall 
have  been  sent  out. 

If  there  had  been  no  express  provision  in  the 
repealing  act,  and  the  duty  had  been  repealed 
40*1  generally  on  the  30th  ♦of  June,  no  duty 
could  have  been  due  on  su^rs  then  refined  but 
not  sent  out.  The  repealmg  law  creates  no 
obligation  on  the  refiner  to  render  an  account 
of  sugars  refinc^l  before  and  sent  out  after  the 
30th  of  June.  If  the  duty  was  levied  upon  all 
sugars  refined  before  that  day,  and  payable  at 
any  future  indefinite  time  when  they  should  be 
sent  out,  it  would  be  necessary  to  keep  an  offi- 
cer in  pay  as  long  as  a  single  loaf  remained  in 
the  building.  All  parts  of  the  acts  were  to 
cease  after  the  SOth  of  June,  unless  saved  by 
the  proviso ;  and  that  r6lates  only  to  the  recovery 
and  receipt  of  all  such  duties  as  had  then  ac- 
crued ana  remained  outstanding,  and  such  pen- 
alties and  forfeitures  as  had  then  been  incurred. 

The  question  then  recurs,  had  these  duties 
accrued,  and  were  they  remaining  outstanding 
on  the  30th  of  June?  The  word  "accrued^ 
must  mean  arisen,  due;  at  least  due  at  present, 
payable  in  future.  But  if  they  were  due,  the 
oMcer  had  a  right  to  call  for  payment  or  security. 
It  cannot  be  said  to  have  accrued  until  it  is  to 
be  paid  or  secured.  But  the  words  "remain- 
ing oustanding  "  are  still  stronger.  "  Shall  have 
accrued  and  remain  outstanding,"  that  is, 
havinebefore  accrued,  shall  remam  outstand- 
ing. These  expressions  imply  that  the  duties 
had  been  fixed  and  their  amount  ascertained; 
that  the  relation  of  debtor  and  creditor  had 
aruten,  and  that  the  duties  remained  unpaid 
either  through  negligence  or  indulgence. 

The  effect  of  the  construction  contended  for 
on  the  part  of  the  United  States  would  be  to 
throw  the  whole  of  these  duties  upon  the  refiner, 
for  he  could  not  make  a  difference  in  price 
between  the  sugars  refined  before,  and  those 
manufactured  after  the  30th  of  June.  This 
effect  would  be  in  direct  hostility  to  the  general 
principle  of  the  leigslature  which  is  apparent 
through  the  whole  act,  and  which  was  to  tax 
consumption  and  not  labor. 

The  proviso  in  the  repealing  law  either  enacts 
or  declares.  It  is  evident  that  it  does  not  enact 
any  new  regulations,  but  merely  declares  the 
continuance  of  f orqter  provisions.  The  remedy 
given  by  the  former  act  was  only  by  action,  or 
lorfeiture.  But  no  action  would  lay,  nor  would 
any  forfeiture  be  incurred,  until  after  the  sugars 
were  sent  out.  It  is  a  rule,  that  upon  a  new 
statute  which  prescribes  a  particular  remedy, 
41*]  no  remedy  can  be  *taken  but  that  pre- 
scribed by  the  statute.    2  Burr.  1157,  Stevens  v. 

But  it  will  be  objected  that  the  duties  out- 
standing meant  only  those  not  bonded,  because, 
when  bonded,  the  debt  is  due  by  bond  and  not 
as  a  duty.  But  the  law  is  not  so;  for  a  debt 
due  by  act  of  Congress  is  at  least  of  equal 
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dignity  with  a  debt  due  by  bond,  and  cannot 
be  extmguished  by  it. 

Mr.  Ingersoll  cited  S  Burr.  IS41.  Tfie  Lend 
Ckmipafiy  v.  Richardson,  to  show  that  an  act  im- 
posing a  duty  is  not  to  be  extended  to  other  sub- 
jects than  those  expressly  described. 

Lincoln,  (Attorney  General  of  the  United 
States,)  and  Dallas,  for  the  defendant  in  error. 

The  whole  question  turns  on  the  operation  of 
the  repealing  act.  If  the  duty  had  accrued  and 
remained  outstanding  on  the  30th  of  June,  it 
was  unaffected  by  the  repeal. 

To  show  that  the  duty  accrued  on  the  act  of 
refining  the  sugar,  independent  of  the  act  of 
removing  it,  they  relied,  1st.  On  the  words  and 
spirit  of  the  act  of  1794;  and  2d.  On  the  ob- 
vious meaning  of  other  acts  in  pari  materia. 

1.  The  words  and  spirit  of  the  act. 

Every  revenue  system  consists  of  three  parts; 
1.  The  subject  of  the  tax.  2.  The  time  of  pay- 
ment ;  and,  3.  The  mode  of  collection. 

The  act  of  1794  discriminates  between  each 
of  these,  and  the  construction  must  not  con- 
found them. 

1.  The  subject  of  the  tax. 

The  title  of  the  act  is  general,  "duties  on 
snuff  and  refined  sugar,  not  on  the  quality  sold 
or  sent  out,  but  on  &e  sugar  refined. " 

The  2d  section  is  equally  general,  "upon  all 
sugar  which  shall  be  refined  within  the  United 
States." 

♦The  3d  section  directs  by  what  officers  [*42 
the  ' '  duties  aforesaid  "  shall  be  collected. 

The  2d  is  the  only  section  which  imposes  the 
duty,  the  3d  provides  for  its  collection,  and 
nothing  is  left  for  the  object  of  the  5th  but  to 
ascertain  the  time  of  the  payment. 

The  10th  section  contemplates  the  duty  as  at- 
taching on  the  act  of  refining,  and  subjects  the 
sugar  to  forfeit\ire  after  removal,  if  the  duty 
shall  ilbt  have  been  duly  paid  or  secured. 

The  subject  then  is  refined  sugar;  and  the 
process  of  refining  being  complete,  the  duty, 
accrues. 

Without  further  provision  there  could  be  no 
doubt  that  all  sugar  refined  between  the  30th  of 
September,  1794,  and  the  1st  of  July,  1802, 
would  be  liable  to  duty. 

Every  subsequent  provision  respecting  the 
time  and  manner  of  payment  is  consistent  with 
this  imposition  of  the  duty.  No  express  trans- 
fer is  made  of  the  duty  from  the  act  of  refin- 
ing to  the  act  of  removing;  no  substitution  of 
the  quantity  removed  for  the  quantity  refined; 
no  words  restricting  the  general  expression  "  all 
sugar  refined  Within  the  United  btates."  All 
the  subse<juent  clauses  respect  the  payment,  not 
the  imposition  of  the  duty. 

2.  Time  of  payment. 

The  duty  attaches  to  the  act  of  refining,  but 
the  fund  for  payment  is  created  by  the  act  of 
sale.  Hence  tfie  5th  section  directs  two  ac- 
counts to  be  kept,  one  of  the  whole  quantity 
refined,  the  other  of  such  as  shall  have  been  re- 
moved; and  that,  at  the  time  of  rendering  the 
latter,  the  refiner  *  •  shall  pay  or  secure  the  duties, 
which  by  this  act  ought  to  be  paid,  upon  the 
refined  sugar  in  the  said  account  mentioned." 
This  provision  evidently  is  intended  only  to  as- 
certain the  amount  which  shall  then  be  payable. 
The  duties  payable  by  this  act  are  on  all  the 
sugar  refined ;  if  on  all,  it  ought  in  strictness  to 
be  upon  every  part;  but  the  United  States  say, 
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we  will  accept  a  partial  payment,  in  considera- 
tion that  you  have  not  yet  sold  the  residue  of 
the  sugar.  The  quarterly  account  ascertains 
the  amount  of  this  partial  payment;  while  the 
43*]  other  regulations  are  intended  *to  enable 
the  officer  to  ascertain  the  gross  quantity  re- 
fined. 

The  t«rms  of  payment  show  how  and  when 
the  duty  shall  be  paid,  but  do  not  affect  the 
subject  of  the  tax. 

The  legislature  had  power  to  give,  or  to  re- 
f  ase  a  credit ;  but  the  modification  of  the  time 
or  terms  of  payment  does  not  create,  and  can- 
not discharge,  the  obligation  to  pay.  It  is  but 
the  common  case  of  d^itum  in  presenti,  mlrtn- 
dum  infuturo. 

By  the  20th  section,  sugar  may  be  exported 
directly  from  the  manufactory  "free  from 
duty."  This  shows  that  the  duty  had  attached, 
but  was  not  to  be  exacted. 

2.  The  mode  of  collection  must  conform  to  the 
primary  and  secondary  objects  of  the  law. 
These  were,  1st.  A  revenue  from  all  refined 
sugars;  2d.  Accommodation  in  payment. 

For  the  primary  object,  it  takes'measures  to 
ascertain  the  gross  quantity  refined.  For  the 
secondary  object,  it  takes  measures  to  ascertain 
the  quantity  removed  in  each  quarter.  For  the 
first,  it  obliges  the  manufacturer  to  enter  and 
report  his  house,  and  implements,  with  all  ad- 
ditions made  thereto,  unaer  a  penalty  and  for- 
feiture; and  to  give  a  bond  of  5,000  dollars,  to 
keep  an  account  of  all  sugar  refined,  which  is 
to  be  quarterly  producea  to  the  collecting 
officer. 

For  the  2d  it  obliges  him  to  keep,  and  i-ender 
quarterly  to  the  olficer,  a  daily  account  of  re- 
fined sugar  removed,  which  is  to  be  substantiated 
by  an  oath  if  required. 

"Thus  all  the  provisions  of  the  act  harmonize 
with  each  other;  but  by  an  opposite  construc- 
tion, the  duty  is  made  incident  to  the  time  of 
.  payment,  and  not  the  time  of  payment  incident  to 
the  duty.  If  what  a  man  sells,  and  not  what  he 
refines,  is  the  subject  of  the  tax,  the  provision 
to  ascertain  the  gross  quantity  refined  is  useless 
and  vexatious. 

It  is  true,  that  the  two  circumstances  of  re- 
fining and  removing  are  necessary  before  pay- 
44*]  ment  can  be  demanded,  *or  a  forfeiture 
for  non-payment  incurred;  but  the  obligation 
to  pay  is  co-eval  with  the  act  of  refining;  the 
duty  had  then  accrued,  and  must  remain  out- 
standing until  the  removal  of  the  sugar.  The 
two  circumstances  are  distinct  in  words  and  in 
purpose;  the  one  creates  the  duty,  the  other 
fixes  the  time  of  payment.  To  connect  them  is 
to  amplify,  not  only  the  words,  but  the  sense 
of  the  legislature ;  but  to  keep  them  separate 
preserves  the  intention  of  the  law  in  consistency 
with  its  language. 

H^'pothctical  arguments,  extreme  cases,  and 
arguments  ctb  %ncont>enienti,  cannot  alter  the  law. 
Such  are  the  cases  of  the  sugar  being  destroyed 
in  the  house ;  the  necessity  of  keeping  officers 
to  collect  the  tax,  and  the  sales  of  refin^  sugar, 
made  in  contemplation  of  their  being  free  of 
<luty,  &c.  If  the  sugar  is  destroyed  before  re- 
moval, it  is  no  longer  refined  su^r;  and  the 
duty  being  attached  to  the  the  thing  itself,  is 
destroyed  with  it.  The  argument  drawn  from 
the  supposed  intention  of  the  legislature  to  tax 
consumption,  and  not  labor,  applies  only  to 
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the  collection,  not  to  the  imposition,  of  the  duty. 
The  act  of  sending  out  does  not  necessarily  im- 
port sale.  A  manufacturer  may  remove  the 
sugar  to  his  own  stores,  separate  from  the  man- 
ufactory, and  would  be  liable  to  the  duty.  The 
legislature  did  not  intend  that  a  sale  should  . 
precede  the  imposition  of  the  tax. 

There  is  a  case  in  1  Anst.  450,  (558,)  in  which 
it  was  decided,  that  the  duty  had  attac^hed  on 
the  distillation  of  spirits,  although  the  building 
and  materials  were  destroyed  before  the  process 
was  complete. 

The  words  and  spirit  of  the  act  are  thus  rec- 
onciled, and  they  are  in  unison  with  the  repeal- 
ing act,  which  meant  to  put  all  the  internal 
taxes  upon  the  same  footing  up  to  the  20th  of 
June.  By  the  3d  section  of  the  latter  act,  the 
owners  of  stills,  of  snuff  mills,  the  banks,  retail 
ers  of  wine  and  spirits,  and  the  owners  of  car- 
riages, are  to  pay  the  taxes  up  to  that  day ;  and 
if  sugar  refiners  are  to  be  excepted,  it  seems  to 
be  an  exception  without  any  adequate  reason. 
The  objection  which  has  been  raised,  that  the 
duty  upon  sugars  refined  before  and  delivered 
after  the  80th  of  June,  1802,  would  fall  upon 
the  refiners,  cannot  avail  them,  because  they 
received  the  duty  upon  sugars  refined  after  the 
6th  of  June,  17H  and  before  *the  30th  [♦45 
of  September  in  that  year,  without  being  ac- 
countable for  it. 

2.  The  construction  contended  for,  is  sup- 
ported by  the  obvious  meaning  of  the  words  of 
other  acts,  in  pari  materia. 

The  analogy  exists  in  the  terms  of  imposing 
the  duty;  in  the  accommodation  of  credit,  and 
in  the  security  for  collection. 

In  the  following  acts,  imposing  duties  on  im- 
ported articles,  the  words  which  create  the  im- 
position are,  "levied,  collected  and  paid,"  viz.. 
August  10,  1790,  §  i,  wl.  1,  p.  24S.  June  7, 
1794,  §  i,  vol.  S,  p.  108,  and  Jan.  29,  1795,  w/. 
3,  p.  154. 

In  other  acts  the  words  are  *'  laid,  levied  and 
collected,"  viz.,  March  3,  1797,  §  1.  &  3,  w?.  3. 
p.  397.  July  8,  1797,  §  i,  vol,  4,  p.  35,  andMav 
13,  1800,  g  1,  vol.  5,  p.  201. 

In  all  these  acts,  the  imposition  of  the  tax 
necessarily  precedes  the  collection;  hence  we 
may  infer,  that  when  the  legislature  used  the 
same  words  in  the  act  of  1794,  they  intended 
that  the  tax.  should  be  laid  before  the  time  of 
collection,  and  that  from  the  time  of  the  impo- 
sition, until  paid  or  secured,  the  duty  should  be 
considered  as  outstanding.  An  outstanding 
duty  can  mean  nothing  more  than  a  duty  lai<C 
but  not  collected  or  secured.  As  to  bonded  du- 
ties, it  was  not  necessary  that  the  provisions  of 
the  act  of  1794  should  be  continued  in  force, 
because  a  suit  might  have  been  maintained  on 
the  bond,  notwitlwtanding  ihe  repeal ;  hence  it 
is  evident  that  by  the  expression  "  duties  which 
shall  have  accrued  and  remain  outstanding," 
the  le^slature  could  not  mean  bonded  duties. 
What  IS  the  situation  of  the  duties  upon  goods 
imported  before  bond  given?  They  have  at- 
tached upon  the  goods,  and  remain  outstand- 
ing. A  debt  has  accrued.  The  relation  of 
debtor  and  creditor  has  arisen  between  the  im- 
porter and  the  United  States. 

There  is  no  difference  between  the  case  of 
the  refiner  of  sugar  and  the  distiller  of  spirits. 
In  the  latter,  the  act  of  distillation  furnishes  the 
subject  of  the  tax ;  the  removal  *de8ig-  [*40 
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nates  the  time  of  payment.  Between  the  dis- 
tillation and  removal,  the  duty  remains  out- 
standing. Laica  U.  8.  vol.  1,  p.  SOI,  810,  %.  U 
and  27.  Tlie  inspector  Is  to  estimate  the  gross 
quantity,  by  which  he  is  to  regulate  the  penalty 
of  the  bond,  but  the  condition  is  to  pay  in  nine 
months  the  duties  upon  such  part  as*  shall  be 
removed  in  three  months  from  the  date  of  the 
bond.  Had  not  the  duties  accrued  when  the 
iMind  was  given?  And  yet  does  not  the  pay- 
ment in  fact,  and  in  amount,  depend  on  the  re- 
moval within  three  months? 

In  the  case  of  sales  at  auction.  Laws  U.  8. 
T^ff.  S,  p.  122,  the  duty  accrues  at  the  time  of 
sale,  to  be  paid  at  the  end  of  the  quarter.  So 
in  the  instance  of  the  carriage  tax,  vol.  S,  p. 
•i:l.  Why,  then,  should  it  not  attach  on  the 
sugar  as  soon  as  refined,  when  in  all  other 
cases,  it  attaches  at  a  period  antecedent  to  the 
time  of  payment? 

In'the  act  laying  duties  upon  goods  improt- 
ed,  JxH.  i,  p,  £48,  853,  §  6,  the  duties  are  said 
to  accrue  from  the  time  specified  for  their  com- 
mencement, not  from  the  time  when  they  were 
JO  be  paid  or  secured. 

Again,  in  the  case  of  snuff,,  the  terms  and 
conditions  are  the  same  as  in  the  case  of  sugar. 
Bv  the  first  section  the  duty  is  laid  on  snuff 
manufactured  for  sale,  not  on  snuff  sold ;  and 
by  the  fourth  section  the  account  of  the  quan- 
tity manufactured  is  to  be  exhibited.  By  a 
5«ubsequent  act  (vol.  3,  p.  196,)  the  duty  is  trans- 
ferred from  the  snuff  to  the  mill.  A  license  is 
to  be  granted,  and  a  bond  ^ven  for  payment  of 
the  annual  rate  of  the  tax,  m  three  installments. 
This  act  shows  that  the  employment  of  the 
mill,  and  not  the  sale  of  the  snud  was  the  ob- 
ject of  the  tax.  The  first  section  sa^s  that  the 
former  duty  shall  cease  on  the  last  day  of 
3£arch,  and  shall  not  thenceforth  be  collected, 
and  the  16th  section  provides  for  the  recovery 
of  such  duties  as  shall  then  have  accrued.  Yet 
the  snuff  then  manufactured,  although  not  sent 
out,  in  fact,  paid  the  duty;  and  in  law,  what 
could  be  referred  to  but  snuff  manufactured 
and  not  removed?  There  could  be  no  idea 
tliat  the  repeal  of  the  duty  applied  to  a  bond 
given  which  had- extinguished  the  duty. 

Upon  the  whole,  then,  we  find  the  repealing 
act  perfectly  correspondent  to  the  words  and 
spirit  of  the  imposing  act,  and  to  analogous 
provisions  in  pari  materia. 
47*]  *The  refiner  was  bound  to  pay,  or  se- 
<iu^,  before  removal.  But  a  bond  was  tanta- 
mount to  a  payment  of  the  duty ;  it  was  a  mat- 
ter of  option  with  the  refiner.  It  released  the 
hugar  from  a  specific  lien,  or  liability  to  forfeit- 
ure; and  it  changed  the  nature  of  the  debt  and 
the  remedy.  A  discontinuance  of  the  duty 
could  not  cancel  the  bond,  nor  render  a  provi- 
sion to  recover  it  necessary.  The  proviso, 
therefore,  was  not  more  calculated  for  a  bond 
payment  than  for  a  cash  payment.  But  it  is 
consistent,  operative  and  necessary,  if  we  sup- 
IKJse  the  legislature  contemplated  the  recovery 
and  receipt  of  duties  which  had  accrued  when 
the  su^ar  was  refined,  but  which,  according  to 
pre-existing  arrangements,  must  remain  out- 
standing as  duties,  and  which  were  not  to  be 
paid  or  secured  until  removal  of  the  sugar. 

The  duty  to  be  paid  was  upon  all  sugar  re- 
tined.  But  the  duty  on  refined  su^ar  was  not 
<iiHcontinued  until  after  the  30th  of  June.     The 
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sugar  in  question  was  refined  sugar  before  the 
30th  of  June.  To  exempt  it  from  duty,  there- 
fore, is  to  discontinue  the  duty  before  tlie  day 
of  the  repeal. 

There  can  be  no  question  as  to  the  remedy ; 
for  if  the  duty  had  accrued,  all  the  pre-existing 
remedies  were  continued. 

If,  then,  we  consider  the  words  and  spirit  of 
the  imposing  act,  the  general  natinre  and  opera- 
tion of  a  revenue  system,  the  analogy  of  pro- 
visions in  pari  materia,  and  the  words  and 
spirit  of  the  repealing  act,  little  doubt  can  re- 
main that  the  legislature  meant  to  impose  the 
duty  on  the  act  of  refining,  and  not  the  act  of 
removing  the  sugar,  and,  therefore,  that  the 
duties  upon  the  sugar  in  question  had  accrued 
and  remained  outstanding  on  the  30th  of  June, 
1802. 

Harper  and  Martin,  in  reply. 

The  question  has  been  truly  stated  to  be,  at 
what  time  did  the  duties  upon  refined  sugar  ac- 
crue? To  ascertain  this,  all  the  provisions  of 
the  imposing  act  are  to  be  considered  in  one 
view.  This  is  the  general  rule  of  construction 
of  all  written  instruments,  and  results  from  the 
principle  that  such  instruments  are  only  the 
evidence  of  the  will  of  the  maker. 

•General  expressions  may  be  restricted  [*4S 
by  other  parts  of  the  instrument,  or  by  its  gen- 
eral import. 

It  is  true  that  the  2d  section  lays  a  duty  upon 
all  sugar  which  shall  be  refined  within  the 
United  States,  to  be  levied,  collected  and  paid 
after  the  30th  of  September,  1794.  If  no  time 
is  fixed  for  the  commencement  of  an  act,  it 
operates  from  the  time  of  passing.  By  the 
strict  construction  of  this  section,  it  applies  as 
well  to  those  sugars  refined  after  the  passing 
of  the  act,  and  before  the  30th  of  September,  as 
to  those  refined  after  that  day.  But  it  is  evi- 
dent from  the  subsequent  provisions  of  the  act, 
that  such  was  not  the  intention  of  the  legisla- 
ture. The  act,  therefore,  cannot  be  construed 
strictly;  and  resort  must  be  had  to  the  other 
parts  to  ascertain  its  meaning. 

If  the  duty  was  to  be  levied  upon  all  sugar 
refined,  the  legislature  would  have  directed  a 
bond  to  be  given  for  the  duties  on  all  such. 
Why  should  an  account  be  rendered  to  the  offi- 
cer of  all  the  sugar  sent  out,  and  not  of  all  re- 
fined? 

The  general  system  of  the  excite  laws  was  to 
tax,  not  the  means  of  living,  but  the  consump- 
tion of  the  article. 

In  respect  to  the  impost,  the  duties  are  not 
due  while  the  goods  are  in  the  ship  on  the  pas^ 
sage.  The  analogy  is  between  goods  landed, 
and  refined  sugar  sent  out.  This  is  the  decisive 
act  which  evidences  that  the  sugar  is  for  con- 
sumption. 

The  expressions  *•  recovery  and  receipt,"  in 
the  rcpeahng  law,  are  not  applicable  to  an  un- 
ascertained auty ;  the  term  in  such  a  case  would 
have  been  collection.  In  the  revenue  system 
this  difference  is  taken. 

There  is  no  analogy  to  the  other  cases  men- 
tioned, because  the  legislature  have  used  differ- 
ent expressions,  and,  therefore,  it  is  reasonable 
to  infer  that  they  meant  to  enact  different  pro- 
visions. 

Wherever  they  meant  that  the  duty  should 
be  laid  at  the  time  of  the  manufacture,  they 
have  so  expressly  declared. 
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In  the  case  from  Atutrulker,  the  duty  was 
laid  upon  wash,  totidem  verbis,  and,  therefore, 
49*}  although  the  wash  *was  destroyed  before 
the  process  of  distillation  was  complete,  vet  the 
court  decided  that  the  duty  had  attached. 

But  here  we  contend  that  no  duty  is  laid 
upon  refined  sugar  not  sent  out.  The  only  in- 
ference from  the  case  is  that  the  court  judged 
from  the  general  purview  of  the  act;  and  that  is 
what  we  contend  ought  to  be  done  in  our  case. 

It  is  an  important  consideration  that  the  pen- 
alties and  forfeitures  apply  only  to  the  sugar 
sent  out.  Hence  it  may  be  strongly  inferred 
that  the  duty  was  laid  only  on  such.     . 

The  entry  and  report  of  the  house,  the  num- 
ber and  capacity  of  the  pans,  boilers,  &c.,  and 
the  daily  account  of  sugar  refined,  were  only 
provisions  enabling  the  officer  to  check  the  ac- 
count of  the  quantity  sent  out. 

It  is  said  that  every  revenue  system  consists 
of  three  parts;  the  subject  of  the  tax,  the  time 
of  payment,  and  the  mode  of  collection. 

All  these  parts  would  be  included  in  the  5th 
section,  if  the  words  "two  cents  per  pound" 
had  been  introduced.  It  contains  the  subject 
of  the  tax,  and  provisions  for  the  collection 
and  payment. 

As  to  the  title,  it  is  no  part  of  the  law,  and  is 
not  to  be  considered  in  construing  the  act. 
But  if  it  was,  it  is  so  general  and  indefinite,  no 
argument  can  be  derived  from  it. 

The  act  ought  to  be  construed  favorably 
for  the  manufacturer. 

Penal  laws,  and  laws  giving  costs,  are  to  be 
construed  strictly. 

Multitudes  of  cases  are  to  be  found  where 

general  words  shall  be  construed  in  favor  of 
im  on  whom  a  penalty  is  imposed,  but  never 
against  him. 

No  argument  can  be  drawn  from  the  14th 
section,  because  the  drawback  is  allowed  only 
upon  sugars  which  have  paid  the  duty,  and  no 
duty  is  to  be  paid  but  upon  sugars  sent  out. 

So  in  the  10th  section  the  forfeiture  is  only  of 
50*]  sugars  on  *which  the  duty  has  not  been 
duly  paid ;  but  no  duty  is  payable  but  upon 
sugar  removed. 

But  it  is  said  that  the  contrary  construction 
harmonizes  the  system.  If  the  duties  are  pay- 
able upon  sugars  refined  but  not  removed,  why 
not  render  an  account  of  those  refined  as  well 
as  of  those  Sent  out?    Why  do  none  of  the 

{>ena]ties  apply  to  the  former,  but  all  to  the 
atter? 

As  to  the  idea  of  debitum  in  presenti,  sohen- 
dum  in  futuro;  if  the  sending  out  is  a  condi- 
tion precedent,  no  debt  accrues  until  the  sugar 
has  been  sent  out. 

If  I  am  bound  to  A.  to  pay  a  sum  when  A.  shall 
return  from  Rome,  it  is  not  a  debt  until  he  has 
returned ;  and  if  he  never  returns,  it  is  no  debt. 

In  the  case  of  impost,  the  duties  accrue  at  the 
moment  when  they  become  payable.  They 
must  be  paid  or  secured  when  application  is 
made  for  a  permit  to  land  them.  If  they  are 
destroyed  before  landing,  or  application  for  the 
permit,  no  duties  have  accrued,  and  none  are 
to  be  paid. 

With  regard  to  distilled  spirits,  the  bond  is 
to  pay  the  duty  upon  all  such  spirita  as  shall 
be  removed  during  the  next  three  months.  If 
no  spirits  are  removed  during  that  time,  noth- 
ing IS  due  upon  the  bond. 
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The  duty  upon  sales  at  auction  does  not  ac- 
crue until  the  purchase  money  is  paid.  It  is  a 
part  of  the  price. 

The  carnage  tax  accrues  at  the  time  of  pay- 
ment; and  if  not  duly  entered,  and  the  duty 
paid,  a  penalty  is  incurred. 

As  to  snuff,  the  construction  of  the  4th  sec- 
tion of  the  act  of  June  6,  1794;  ought  to  be  the 
same  as  that  of  the  5th  section  respecting  sugar. 
There  has  been  no  legislative  construction,  or 
judicial  decision,  that  the  duties  upon  snuff 
manufactured  after  the  8d  of  Much,  1795,  (the 
date  of  the  repealing  law  as  to  snuff,)  and  before 
the  30th  of  March,  (when  the  duty  was  to  cease.) 
and  not  sent  out  until  after  the  BOth  of  March, 
were  payable.  The  gentlemen  have  said  that 
those  duties  have  been  paid;  the  fact  may  be 
so,  but  that  cannot  alter  the  law. 

*As  the  penalties  and  forfeitures  [*51 
respecting  sugars  not  then  sent  out,  ceased  on 
the  80th  of  June,  the  legislature  must  have 
meant  to  provide  for  the  recovery  and  receipt 
of  such  duties  only  as  could  be  collected  with- 
out penalties  and  forfeitures.  These  could  only 
be  upon  sugar  removed  before  that  elay. 
.  Feb.  22.  Marshall,  Ch.  J.,  delivered  the 
opinion  of  the  Court. 

In  this  case  a  single  point  is  presented  to  the 
court.  The  plaintiff  m  error  was  a  refiner  of 
sugar,  in  the  city  of  Philadelphia,  and  had  a 
large  quantity  of  refined  sugars  in  his  refinery 
on  the  1st  of  July,  1802. 

In  April,  1802,  Congress  passed  an  act  to  re- 
peal the  internal  taxes.  The  first  section  of  the 
repealing  law  enacts  "That  from  and  after  the 
30th  day  of  June  next,  the  internal  duties,"  &c. 

To  recover  the  duty  on  sugars  refined  before 
the  80th  of  June,  and  sent  out  afterwards,  this 
action  was  brought.  The  single  question  is, 
whether  the  duty  had  then  accrued,  and  was 
on  that  day  outstanding?  This  is  adniitted  on 
both  sides ;  and  the  repealing  law  is  to  be  con- 
strued, as  if  it  had  passed  on  the  80th  of  June, 
to  take  effect  inunediately,  and  the  proviso  liad 
been  expressed  in  words  of  the  present  tense, 
thus;  "provided,  that  for  the  recovery  and  re- 
ceipt of  such  duties  as  have  now  accrued,  and 
now  remain  outstanding,  the  provisions  of  the 
aforesaid  act  shall  remain  in  full  force  and  vir- 
tue." 

Had  the  duty  accrued,  and  was  it  outstanding, 
in  contemplation  of  the  legislature,  on  sugars 
refined,  but  not  sent  out  of  the  building  in 
which  the  operation  was  performed? 

The  solution  of  this  question  depends  on  the 
construction  of  the  act  by  which  the  duty  was 
imposed. 

This  act  passed  in  June,  1794,  and  is  entitled 
"  An  act  laying  certain  duties  on  snuff  and  re- 
fined sugars. "  The  first  section  imposes  a  duty 
on  snuff,  which  shall  be  manufactured  after  thTe 
80th  of  September  then  next  ensuing,  and  the 
second  section  is  in  these  words:  "And  be  it 
further  enacted,  that  from  and  after  the  said 
30th  day  of  September  next,  there  be  levied, 
collected  *and  paid,  upon  all  sugar  which  [*52 
shall  be  refined  within  the  United  States,  a  duty 
of  two  cents  per  pound." 

The  fourth  section  of  the  act  contains  provis- 
ions respecting  the  duty  on  snuff,  and  the  fifth 
section,  after  making  several  regulations  re- 
quiring the  refiner  of  sugars  to  report  the  build- 
ing and  utensils  to  be  employed  in  the  manu- 
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facture,  and  to  give  bond  with  condition  that 
he  shaU  keep  books  in  which  he  shall  enter 
daily  the  sugars  refined,  as  well  as  those  sent 
out,"  proceeds  to  enact,  ''  that  he  shall,  on  the 
1st  day  of  January,  April,  July,  and  October,  in 
each  year,  render  a  just  and  true  account  of  all 
the  refined  sugar  which  he  or  she  shall  have 
sent  out,  or  caused,  or  procured  to  be  sent  out, 
from  the  first  time  of  his  or  her  entry,  and  report 
aforesaid,  until  the  day  which  shall  first  ensue, 
of  the  days  above  mentioned,  for  the  rendering 
of  such  account,  and  thenceforth  successively, 
from  the  time  when  such  account  ought  to 
have  been,  and  up  to  which  it  shall  have  been , 
last  rendered,  until  the  day  next  thereafter,  of 
the  days  above  mentioned,  for  the  rendering  of 
such  account,  producing  and  showing  there- 
with the  origmal  book  or  paper,  whereon 
the  entries  from  day  to  day,  to  be  made  as  afore- 
said, have  been  made :  and  he  or  she  shall,  at 
the  time  of  rendering  each  account,  pay  or  se- 
cure the  duties,  which,  by  this  act,  ought  to  be 
paid  upon  the  refined  sugar  in  the  said  account 
mentioned." 

Other  8ections  of  this  act  have  been  relied  on 
by  the  counsel  on  both  sides,  and  the  phrase- 
ology of  the  law,  in  other  acts  said  to  be  m  pari 
fttateria  has  been  brought  into  view.  They  have 
not  been  imnoticed  by  the  court  in  forming  the 
opinion  now  to  be  aelivered;  but  as  the  case 
depends  principally  on  the  just  construction  of 
the  sections  which  have  been  quoted,  those  sec- 
tions only  are  stated  for  the  present. 

That  a  law  is  the  best  expositor  of  itself;  that 
every  part  of  an  act  is  to  be  taken  into  view  for 
the  purpose  of  discovering  the  mind  of  the  leg- 
islature; and  that  the  details  of  one  part  may 
contain  regulations  restricting  the  extent  of 
general  expressions  used  in  another  part  of  the 
same  act,  are  among  those  plain  rules  laid  down 
by  common  sense  for  the  exposition  of  statutes 
^3*1  *which  have  been  uniformly  acknowl- 
edged. If  by  the  application  of  these  rules  it 
shall  appear  that  the  duty  on  refined  sugars  did 
"accrue,  and  was  outstanding,"  before  the  ar- 
ticle was  sent  out  of  the  building,  then  the  re- 
finer is  unquestionably  liable  to  pay  it,  notwith- 
standing the  repeal  of  the  law  by  which  it  was 
imposed. 

To  support  the  proposition  that  the  duty  did 
accrue,  the  words  of  the  second  section  of  the  act 
for  imposing  it  have  been  relied  on.  These 
words  are,  "  That  from  and  after  the  30th  day 
of  September  next,  there  be  levied,  collected 
and  paid,  upon  all  sugar  which  shall  be  refined 
within  the  United  8tates,  a  dut^  of  two  cents 
per  pound."  These  words,  it  is  said,  contain 
an  express  charge  upon  all  the  sugars  to  be  re- 
fined within  the  United  States. 

It  is  admitted  by  the  counsel  for  the  plaintiff 
in  error,  that  such  would  be  the  operation  of 
the  section  if  unexplained,  and  not  restrained 
by  other  parts  of  the  law. 

In  order  to  determine  the  influence  which 
other  sections  must  necessarily  have  on  this,  it 
Is  proper  to  ascertain  with  precision  the  import 
of  the  words  which  have  been  stated. 

"  There  shall  be  levied,  collected  and  paid," 
&c.  Each  of  these  words  implies  a  charge  upon 
the  article,  and  if  either  of  them  had  been  used 
singly,  no  doubt  could  have  been  entertained 
that  the  article  would  have  been  burdened  with 
the  tax.    They  present  to  the  mind  distinct 
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ideas,  and  when  used  together  seem  to  designate 
distinct  actions  required  by  the  law. 

It  would  not,  perhaps,  be  assuming  more 
than  is  warranted  to  say,  that  either  of  them 
exclusively  imports  the  creation  and  imposition 
of  the  duty.  The  word  "  levy"  is  selected  for 
this  purpose;  and  yet,  in  the  succeeding  sec- 
tion, the  term  is  again  used  with  a  reference  to 
that  now  under  consideration,  and  very  plainly 
designates  the  duty  of  the  officer,  not  the  oper- 
ation of  the  act.  The  words  of  the  third  sec- 
tion are,  "that  the  duties  aforesaid  shall  be 
levied,  collected  and  accounted  for  by  the  same 
officers,"  &c.  The  meaning  *of  the  term  P54 
in  this  sectk)n  is  by  no  means  equivocal,  and 
there  docs  not  appear  sufficient  ^ound  for  say- 
ing that  it  was  used  by  the  legislature  in  the 
preceding  section  in  a  different  sense.  Unques- 
tionably the  requisition  that  a  duty  shall  be 
levied,  collected  or  paid,  implies  the  existence 
of  that  duty:  it  seems  to  be  as  clearly  implied 
by  the  one  term  as  by  the  other.  But,  however 
this  may  be,  they  act  on  the  same  subject,  and 
at  the  same  time.  The  object  of  each  verb  is 
precisely  the  same.  "There  shall  be  levied" 
— on  what?  On  "all  sugars  to  be  refined  within 
the  United  States."  There  shall  be  "  collected 
and  paid  " — from,  and  on  what?  "  all  sugars  to 
be  refined  within  the  United  States."  It  has, 
then,  been  very  correctly  said,  that  these  words, 
though  not  synonymous,  are  certainly,  as  they 
stand  in  the  sentence,  co-extensive  in  their  oper- 
ation. They  reach  and  embrace  the  same  article 
at  the  same  time.  If,  then,  the  other  parts  of 
the  act  demonstrate  that  the  words  collected 
and  paid,  have  not  for  their  object  all  sugars  to 
be  refined,  this  section  is  necessarily  restrained 
in  its  operation  by  those  which  follow  and  des- 
slgnate  more  particularly  what  is  in  the  first 
instance  expressed  in  general  tenns. 

That  such  is  the  real  effect  of  the  law  is 
acknowledged.  It  is  admitted  by  the  counsel 
for  the  defendant  in  error,  that  the  duties  are 
not  to  be  collected  and  paid  on  all  sugars  to  be 
refined,  but  on  all  sugars  to  be  refined  and  sent 
out  of  the  building.  It  follows,  then,  that  the 
general  terms  of  the  second  section  were  intend- 
ed by  the  legislature  to  be  understood  in  like 
manner,  as  if  their  intent  had  been  expressly 
qualified,  by  adding  the  words  "  according  to 
the  regulations  heremafter  prescribed;"  or  other 
words  of  similar  import. 

But  admitting  this  view  of  the  case  to  be  cor- 
rect, the  great  difficulty  remains  to  be  solved. 
It  is  contended  by  the  defendant  in  error,  that 
the  fifth  section  neither  imposes  a  duty,  nor 
restrains  to  a  more  limited  object  the  duty 
which  was  before  imposed,  and  that  its  only 
effect  is  to  prescribe  the  time  of  payment ;  that 
the  duty  on  the  article,  taking  the  two  sections 
together,  constitutes  a  present  debt  to  be  paid 
in  future. 

On  the  other  hand,  the  plaintiff  in  error 
insists  that  *the  general  terms  of  the  [*56 
second  section  are  defined  and  restricted  by  the 
fifth,  as  well  with  respect  to  the  object  of  the 
tax  as  to  the  time  of  its  collection  ana  payment. 

The  Court  has  felt  great  difficulty  on  this 
point.  It  is  one  on  which  the  most  correct 
minds  may  form  opposite  opinions,  without 
exciting  surprise.  After  the  most  attentive 
examination  of  the  laws,  and  the  arguments  of 
counsel,  a  judgment  has  at  length  b^n  formed, 
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differing  from  tliat  rendered  in  the  circuit 
court. 

The  object  of  the  act  imposing  the  duty 
being  revenue,  and  not  to  discourage  manu- 
factures, it  Ls  reasonable  to  suppose  that  the 
attention  of  the  legislature  would  be  devoted 
to  the  article  in  that  state  in  which  it  was  de- 
signed to  be  productive  of  revenue.  There 
could  be  no  motive  for  imposing  a  duty  never 
to  be  collected,  or  for  imposing  it  on  the  article 
in  that  condition,  in  which  it  might  remain  for 
ever,  without  yielding  a  cent  to  the  treasury. 
The  duty  not  being  progressive,  but  complete 
in  the  instant  of  its  commencement,  being  one 
entire  thing,  no  purpose  was  to  be  effectSl  by 
charging  it  on  an  object  from  which  it  was  not 
afterwards  to  be  drawn. 

If,  therefore,  we  find  the  whole  attention  of 
the  le^lature  directed  to  the  article  in  one 
state;  if  we  find  it  productive  only  in  one  state; 
there  is  no  reason  for  supposing,  imless  the 
words  require  that  construction,  that  the  duty 
was  imposed  upon  it  in  a  different  state. 

All  those  provisions  of  the  act,  which  are 
calculated  to  bring  the  money  arising  from  this 
tax  into  the  treasury,  or  to  create  any  liability 
in  the  person  who  is  to  pay  it,  apply  exclusively 
to  sugsirs  sent  out  of  the  building. 

Of  those  sugars  only  is  an  account  to  be  ren- 
dered: on  those  only  are  the  duties  to  be  paid 
or  secured.  It  can  scarcely  be  imagined  that 
the  legislature,  if  imposing  a  duty  on  all  sugars 
refined,  should  entirely  neglect  to  take  any 
means  whatever  to  secure  the  collection  of  that 
duty,  and  should  postpone  those  means  until  a 
subsequent  event  should  happen,  which  might 
never  occur. 

56*]  *It  is  argued  by  the  counsel  for  the  de- 
fendant in  error,  that  the  happening  of  this 
event  was  certidn,  and  that  it  was  unnecessair 
for  the  legislature  to  perform  any  act  which 
might  occasion  it,  because  the  interest  of  the 
refiner  was  a  sure  pledee  for  his  sending  out 
the  sugars  he  had  refined. 

This  is  true;  but  the  argument  is  not  less 
strong  when  urged,  to  prove  that  the  legis- 
lature micht  rely  on  this  mterest  to  produce  the 
state  of  things  which  would  create  the  charge. 
If  this  interest  was  relied  upon  for  the  fact  on 
which  a  duty  should  become  payable,  it  mi^ht 
well  be  relied  upon  to  produce  the  fact  on  which 
the  article  should  be  chargeable  with  the  duty ; 
and  it  is  unquestionably  in  the  common  course 
of  legislative  proGeedinp;s  on  the  subject  of  rev- 
enue, to  obtain  security  for  the  payment  of 
duties,  at  the  first  convenient  time  s^ter  they 
shall  have  accrued. 

If ,  as  is  contended  for  the  defendant  in  error, 
the  act  of  refining  the  sugar  creates  a  debt  to  be 
paid  when  sent  out  of  the  building,  then  the 
refiner  becomes  immediately  the  debtor  of  the 
government,  and  his  situation  by  sending  out 
the  sugar,  is  changed  in  no  other  respect  what- 
ever, than  that  the  debt  before  created  does  by 
that  fact  become  payable.  The  position  to  be 
proved  is  that  A.,  the  refiner  of  sugars,  becomes 
the  debtor  of  the  United  States  to  the  full 
amount  of  the  sugars  refined,  which  debt  does 
not  accrue,  but  only  becomes  payable  on  the 
fact  of  their  bein^  sent  out  of  the  building. 

Let  this  proposition  be  examined. 

If  A.  becomes  the  debtor  by  the  mere  act  of 
refining,  then  he  remains  the  debtor  until  he 

206 


shall  be  legally  discharged.  Suppose  him  to  part 
with  his  manuf actorv  and  his  capital  stock,  there 
being  at  the  time  oi  transfer  a  quantity  of  re- 
flnea  sugars  in  the  building,  which  pass  with  it 
to  the  purchaser.  If,  by  the  act  of  refining,  A. 
became  the  debtor  of  the  government,  w^hich 
debt  became  payable  whenever  the  sugars  should 
be  sent  out  of  the  building,  then  A.  would  re- 
main  the  debtor  notwithstanding  his  sale,  and 
would  be  liable  for  *tho8e  duties,  if  the  [*67 
purchaser  should  send  them  out  without  ren- 
dering any  account  of  them,  or  securing  their 
payment. 

Yet  this  construction  would  be  admitted  to 
conflict  with  the  obvious  meaning  of  the  law. 
Not  only  the  person  who  sends  out  the  sugars, 
is  to  account  and  pay  for  them,  but  if  he  lailft 
to  do  so,  the  consequences  of  his  failure  fall 
entirely  on  himself.  The  sugar  is  forfeited,  and 
if  lost  to  the  purchaser,  his  recourse  could  only 
be  against  the  person  from  whom  he  purchased. 

But  let  it  be  supposed  that  A.  sends  out  his. 
sugars,  and  parts  with  his  building,  before  the 
day  on  which  the  account  is  to  be  rendered, 
and  the  duties  paid  or  secured.  Who  then  would 
be  the  debtor  of  the  government?  Who  in  that 
case  would  be  liable  tor  the  duties  that  had  thus, 
accrued?  It  is  believed  that  only  one  answer 
could  be  given  to  this  question.  The  person 
who  sent  out  the  sugars  would  unquestionably 
be  liable  for  the  duties  on  them,  and  if  they 
should  be  seized  for  the  non-payment  of  them, 
the  purchaser  would  have  recourse  to  him  for 
compensation. 

If  these  positions  be  correct,  it  would  seem  to- 
be  a  plain  and  necessary  deduction  from  them, 
that  the  fact  of  sending  out  the  sugars,  not  the 
fact  of  refining  them,  created  the  debt,  and 
that  the  person  sending  them  out  became  the 
debtor. 

It  has  been  argued  that  the  provision  of  the 
5th  section,  which  requires  a  daily  entry  to  be 
made  on  the  books,  of  the  quantity  of  sugars, 
refined,  evidences  an  intention  in  the  legislature, 
to  impose  a  tax  on  the  article  immediately. 
But  this  argument  did  not  appear  to  be  much 
relied  on,  and  it  is  too  apparent  that  the  regula- 
tions of  the  5th  section  were  desired  to  fur- 
nish the  means  of  detecting  any  fraud  which 
might  be  attempted,  in  the  account  of  sugars 
sent  out  of  the  building,  to  require  that  the 
court  should  employ  any  time  in  demonstrating^ 
the  correctness  of  that  construction. 

The  argument  drawn  from  tlie  3d  section, 
which  uses  the  expression  "  the  duties  afore- 
said," does  not  ♦appear  to  operate  more  [*5S 
in  favor  of  the  construction  contended  for  by 
the  counsel  for  the  defendant  in  error.  The 
section  is  emploved  not  in  designating  the  tax 
to  be  collected,  but  the  person  to  collect  it,  and 
the  words  have  the  same  import,  as  if  instead 
of  "the  duties  aforesaid,"  the  langua^  had 
been  changed,  and  the  words  ' '  the  duties  im- 
posed by  this  act"  had  been  used. 

The  sections  respecting  drawbacks  have  been 
relied  on  by  both  plaintiff  and  defendant,  as 
completely  supporting  his  own  construction  of 
the  act,  but  the  court  can  perceive  nothing  in 
those  sections  in  any  degree  affecting  the  case. 

It  has  been  stated  byboth  parties,  that  all  the 
revenue  acts  of  the  United  States  inay  be  consid- 
ered as  in  pari  rtuUeria,  as  forming  one  con- 
nected system,  and  therefore  to  be  compared 
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together,  when  any  one  of  them  is  to  be  con 
strued. 

In  pursuance  of  this  doctrine  they  have  been 
re4orted  to  by  the  defendant  in  error,  to  show 
that  the  tenns  used  in  the  2d  section  of  the  act 
under  consideration  are  such  as  in  all  those  acts 
import  the  imposition  of  a  duty. 

This  is  not  questioned.  It  is  not  denied  that 
a  tax  is  imposed,  nor  would  this  have  been  de- 
nied if  two  of  the  three  words  used  in  the  act  had 
been  omitted.  It  is  the  general  phraseology  of 
laws  enacted  for  the  purpose  of  raising  money ; 
but  to  reason  by  way  of  analogy,  from  the  acts 
(juoted  to  that  under  consideration,  it  would 
be  necessary  to  show  that  these  general  terms 
had  been  construed  to  be  more  extensive  than  the 
particular  regulations,  which  follow  for  the 
purpose  of  carrying  them  into  execution.  It 
IS  not  recollectedl  that  this  has  been  attempted. 

It  has  been  argued  that  the  duty  on  spirits  of 
the  home  manufactory,  is  laid  on  their  distilla- 
tion, not  on  their  removal,  and  that  the  legisla- 
ture must,  therefore,  be  presumed  also  to  have 
imposed  the  duty  on  sugars,  on  the  act  of  refin- 
ing them,  and  not  on  the  act  of  removal. 
59*]  *But  the  force  of  this  argument  is  not 
admitted.  Those  political  motives  which  in- 
duce the  legislature  to  selecft  objects  of  revenue, 
and  to  tax  them  under  particular  circumstances, 
are  not  for  judicial  consideration.  Where  the 
legislature  distinguishes  between  different  ob- 
jects, and  in  imposing  a  duty  on  them  evidences 
a  will  to  charge  them  in  dinerent  situations,  it 
is  not  for  the  courts  to  beat  down  these  distinc- 
dons  on  the  aUegation  that  they  are  capriciously 
made,  and  therefore  to  be  disregarded.  It  is  the 
duty  of  the  court  to  discover  the  intention  of 
the  legislature,  and  to  respect  that  intention. 
Where  the  provisions  of  two  acts  are  so  unlike 
each  other,  that  the  comparison  exhibits  only 
a  contrast,  instead  of  saying  that  their  opposing 
regulations  were  designed  to  be  similar,  it 
would  seem  much  more  reasonable  to  say  that 
the  one  act  exhibits  a  legislative  mind  materially 
variant  in  the  particulars  where  the  difference 
exists  from  what  is  exhibited  by  the  other. 

Every  relation  of  the  act  imposing  a  duty 
on  spints  distilled  within  the  United  States,  re- 
spects exclusively  the  time  of  distillation,  and 
they  are  all  essentially  variant  from  the  regula- 
tions of  the  act  imposing  a  duty  on  snuff  and 
refined  sugars. 

The  duty  on  spirits  is  to  be  paid  or  secured 
previous  to  their  removal.  That  on  sugars  is 
not  to  be  paid  or  secured  until  after  their  re- 
moval 

The  credit  for  the  duties  on  distilled  spirits  is 
allowed  from  the  date  of  a  bond,  to  be  q|uarter 
annually  given  for  all  the  spirits  distilled 
whether  removed  or  not,  so  that  the  credit  is  as 
near  as  possible  from  the  date  of  distillation. 

The  credit  for  the  duties  on  refined  sugars  is 
allowed  from  the  date  of  a  bond  quarter  an- 
nually given  for  all  the  sugars  removed  from 
the  buiuluig,  so  that  the  credit  is  as  near  as  pos- 
sible from  the  date  of  the  removal. 

Spirits,  having  a  duty  imposed  on  them  at 
the  time  of  dlstiuation,  are  liable  to  seizure  and 
confiscation  if  removed  without  paying  or  se- 
curing the  duty. 

60*]  *Sugars  not  being  liable  for  the  duty 
till  removed  are  not  seizable  nor  confiscable  un- 
less the  refiner,  after  removal,  shall  have  failed 
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to  pay  or  secure  the  duties  which  became  paya- 
ble at  a  given  day  after  their  removal. 

With  respect  to  country  stills,  the  tax  is  laid 
on  the  capacity  of  the  still,  and  is  to  be  paid 
without  regard  to  the  quantity  distilled,  but  if 
this  tax  should  become  oppressive,  it  may  be 
discharged  by  paying  the  duty  on  the  quantity 
actually  distilled.  In  this  case  no  respect  what- 
ever is  paid  to  the  removal  of  the  spirits.  Their 
distillation  alone  attracts  the  attention  of  the 
lerfslature. 

With  respect  to  all  refined  sugars  no  duty 
can  ever  be  demanded,  unless  the  demand  be 
predicated  on  the  fact  of  removal. 

Spirits  being  chargeable  with  the  duty  when 
distilled  cannot  be  removed  without  a  permit. 

Sugars  being  only  chargeable  when  sent  out, 
may  be  removed  at  the  will  of  the  refiner. 

It  is  ^oing  very  far  indeed  to  ar^e  a  same- 
ness of  intention  from  these  dissimilar  regula- 
tions.  The  court  thinks  it  much  more  correct 
to  say  that  the  intention  of  the  legislature  with 
respect  to  these  different  objects  was  entirely 
dinerent,  and  that  in  the  case  of  spirits  the  du- 
ty was  imposed  on  the  distillation,  while  in  the 
case  of  sugars  the  duty  was  imposed  on  the 
removal. 

It  is  not  improbable  that  the  difference  in  the 
progress  made  in  the  two  pursuits,  and  the  great- 
er degree  of  forbearance  required  by  the  one 
than  by  the  other;  or  that  the  difference  in  the 
facility  with  which  frauds  might  be  practiced 
in  the  two  cases,  might  occasion  this  apparent 
difference  in  the  time  of  imposing  the  duty  on 
the  article.  But  this,  it  is  repeated,  is  a  legis- 
lative, not  a  judicial  inquiry;  and  if  the  differ- 
ence exists  it  must  be  respected,  whatever  may 
be  the  motives  which  produced  it. 

Some  arguments  have  been  drawn  from  the 
repealing  law  which  have  too  much  weight  to 
be  unnoticed. 

*It  has  been  said  that  the  provisions  in-  [*61 
tended  as  a  guard,  to  prevent  frauds  in  the  col- 
lection of  duties  on  sugars  sent  out  of  the 
buildmg,  are  dispensed  with  so  far  as  respect» 
sugars  refined  before  the  30th  of  June,  but  sent 
out  after  that  day,  and  from  thence  it  is  argued 
that  the  legislature  could  not  have  supposed 
sugars  under  such  circumstances  to  be  liable  to 
a  duty.  The  weight  of  this  argument,  if  sup- 
ported by  the  fact,  is  so  apparent  that  the  coun- 
sel for  the  defendant  in  error  controverts  the 
fact  itself,  and  not  the  inference  drawn  from 
that  fact,  if  it  be  correctly  stated. 

It  is  and  must  be  admitted,  that  the  first  part 
of  the  first  section  of  the  repealing  law  does 
awav  any  forfeiture  which  was  to  Iw  produced 
by  the  future  operation  of  the  act  repealed.  If, 
therefore,  such  forfeiture  is  retained,  it  must  be 
by  virtue  of  the  saving  in  the  subsequent  part 
01  the  section.  That  saving  clause  is  in  these 
words.  '•  Provided,"  &c.  It  is  contended  that 
the  forfeiture  of  sugars  sent  out  after  the  30th 
of  June,  1802,  and  refined  before  that  period, 
is  preserved  by  this  proviso. 

But  this  construction  is  deemed  totally  and 
clearly  inadmissible.  The  forfeiture  of  the 
thing  is  not  the  recovery  and  receipt  of  a  duty, 
but  a  punishment  for  the  non-payment  of  it, 
and  is  never  to  be  protected  by  a  proviso  ex- 
tending only  to  remedies  given  for  the  recovery 
of  the  duty  itself.  To  render  this  point  still 
more  clear,  the  proviso  in  express  terms  com- 

207 


61 


Supreme  Court  op  the  United  States. 


1804 


m 

prises  fines,  penalties  and  forfeitures  incurred 
before  the  30th  of  June.  It  is  impossible  to 
suppose  they  would  not  have  deemed  it  equally 
necessary  to  provide  expressly  for  the  preserva- 
tion of  those  which  might  afterwards  be  in- 
curred, if  it  was  contemplated  that  the  state  of 
things  introduced  by  the  act  admitted  of  such 
•subsequent  forfeitures. 

The  force  of  this  argument,  therefore,  re- 
mains imdiminished. 

It  haa  very  properly  been  observed  at  the  bar, 
that  it  was  most  apparently  the  object  of  the 
lejarislature,  through  their  whole  system  of  im- 
€J2*]  posts,  duties  and  excises,  *to  tax  expense 
and  not  industry,  and  that,  in 'the  particular 
ca.se  of  the  duty  now  in  question,  this  intent  is 
manifested  with  peculiar  plainness.  The  re- 
finer of  sugars  never  hazards  the  payment  of 
the  duty  himself,  because  he  is  never  to  pay  it 
until  they  are  presumed  to  be  sold,  by  being 
sent  out  of  the  building  in  which  they  have 
been  refined.  In  most  other  cases  it  has  been 
deemed  sufficient  to  secure  this  object  by  a 
credit,  which  will  allow  time  for  the  sale  of  the 
article,  after  which  the  duty  must  be  paid 
whether  the  article  be  sold  or  not.  But  in  the 
case  of  refined  sugars,  the  refiner  never  can  be 
liable  for  the  duty,  but  on  a  fact  which  is  con- 
sidered, and  properly  considered,  as  evidencing 
a  sale,  after  which  a  credit  for  the  collection  of 
the  duty  is  still  allowed  him.  With  respect  to 
the  refiner  of  sugars,  then,  it  must,  on  an  in- 
spection of  the  act,  emphatically  be  said  that 
the  legislature  designed  him  to  collect  the  duty 
from  the  consumer,  but  never  to  pay  it  from 
the  manufacture ;  that  the  tax  should  mf alliblv 
be  imposed  on  expense,  and  never  on  labor.  If 
this  proposition  be  true,  it  fumish&s  an  addi- 
tional argument  in  favor  of  that  construction 
which  is  believed  to  be  correct. 

If  the  duty  is  payable  on  sugars  refined  be- 
fore the  30th  of  June,  1802,  whenever  they 
may  be  sent  out,  that  duty  will  fall  on  the  re- 
finer himself,  because  sugars  refined  before  the 
30th  of  June,  must  come  into  the  market  at  the  j 
same  price  with  those  refined  afterwards,  and  j 
cannot  sell,  in  consideration  of  the  duty  with 
which  they  are  burdened,  at  a  higher  price 
than  sugars  admitted  not  to  he  chargeable  with 
that  duty.  So  far  as  this  effect  would  be  pro- 
duced by  the  repealing  law,  it  would  occasion 
an  oppression  which  the  enacting  law  has  man- 
ifested a  particular  solicitude  to  avoid. 

This  effect,  it  is  said,  is  produced  in  the  case 
of  those  distilled  spirits  which  are  subjected  to 
a  duty  on  the  quantity  distilled  or  removed, 
and,  therefore,  the  refiner  of  .sugars  ought  to 
be  considered  as  receiving  the  same  measure. 

But  it  has  already  been  shown  that  a  differ- 
ence is  made  in  the  first  creation  of  the  tax  be- 
tween the  distiller  and  the  refiner;  and  the 
same  difference  may  be  perceived  throughout. 
^3*]  But  if  they  were  viewed  with  *precisely 
the  same  degree  of  favor,  yet  there  is  a  differ- 
ence between  relinquishing  a  right  which  was 
complete,  when  the  law  under  which  it  accrued 
ceased  to  operate,  and  one  depending  on  a  fact 
afterwards  to  happen. 

The  argument  which  controverts  the  propo- 
sition, that  the  legislature  designed  in  no  in- 
stance to  subject  the  refiner  of  sugars  to  the 
tax  on  the  article  till  a  sale  should  take  place,  is 
founded  on  the  circumstance,  that  the  refiner 
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may  be  himself  a  retailer,  and  may  remove  his 
sugars  from  the  building  to  his  retail  store,  and 
thus  become  liable  for  the  tax  before  the  sale. 

But  the  fallacy  of  this  ar^ment  is  immedi- 
ately detected.  A  person  acting  in  two  distinct 
characters  must  in  many  respects  be  considered 
as  two  distinct  persons.  The  refiner,  who  is, 
in  a  different  place,  the  retailer  of  sugars,  must 
be  considered  as  selling  them  from  the  manu- 
factory, when  he  sends  them  out  of  it  to  his 
retail  store.  The  law  contemplates  the  fact 
exactly  in  the  same  manner,  and  must  give  to 
it  the  same  effect,  as  if  they  had  been  sent  to 
the  retail  store  of  a  different  person,  and  con- 
siders them  as  sold. 

It  has  also  been  contended,  that  the  proviso 
in  the  act  would  be  unnecessary,  and  absolutely 
inoperative,  unless  it  be  construed  to  apply  to 
the  duties  on  the  sugars  remaining  in  the  build- 
ing on  the  80th  of  June.  Those  duties  which 
were  bonded,  cannot,  it  is  said,  be  the  object  of 
the  proviso,  because  they,  in  contemplation  of 
law,  are  not  outstanding;  they  are  paid  by  the 
bond  given  by  the  debtor,  and  there  remains 
only  the  duty  on  sugars  not  sent  out,  which  is 
outstanding,  and  is  to  be  preserved  by  this  part 
of  the  act. 

It  requires  but  a  very  slight  attention  to  the 
subject,  to  perceive  that  this  argument  is  not 
entitled  to  the  weight  which  has  been  attrib- 
uted to  it. 

The  act  imposing  the  duty,  does  in  terms 
speak  of  its  being  ^nded  in  contradistinction 
to  its  being  paid.  The  duty  is  either  to  be  paid, 
or  secured  bv  bond.  To  say,  then,  that  a  duty 
secured  by  bond  was  not  outstanding  in  con- 
templation of  the  legislature,  but  was  paid, 
would  be  to  violate  the  very  words  of  the  act. 

*In  addition  to  this  circumstance,  it  [*04: 
ought  to  be  observed,  that  the  repeal  takes 
effect  at  the  close  of  the  30th  of  June,  and  Uie 
law  has  no  existence  on  the  Ist  of  July.  Yet 
the  duties  on  sugars  sent  out  during  the  last 
Quarter  are  to  be  secured  or  paid  on  9ie  Ist  of 
July.  All  admit  that  there  was  no  disposition 
to  relinquish  these  duties.  Of  consequence,  if 
the  proviso  could  be  necessary  in  any  possible 
construction  of  the  law,  it  was  necessary  in  this 
case. 

After  the  most  attentive  consideration  of  the 
acts  of  Congress  and  the  arguments  of  counsel, 
the  Court  is  of  opinion,  that  the  duties  on  re- 
fined sugars  remaining  in  the  building  on  the 
1st  of  .July,  1802,  had  not  then  accrued,  and 
were  not  then  outstanding.  The  judgment  of 
the  circuit  court,  which  was  in  lavor  of  the 
plaintiff  below,  must,  therefore,  be  reversed, 
and  judgment  rendered  for  the  plaintiff  in 
error. 

Cited-l  Blatchf.  84;  8  How.  666;  UWaU.  68;  6 
Otto,  m. 


ALEXANDER  MURRAY,  Esq., 
SCHOONER  CHARMING  BETSY. 

An  American  veesel  sold  in  a  Danish  island,  to  a 

Eerson  who  was  born  io  the  Uaited  States,  but  who 
ad  bona  fide  become  a  buraher  of  that  island,  and 
sallingr  from  thence  to  a  French  island,  in  June, 
1800,  with  a  new  carffo  purchased  by  her  new  owner, 
and  under  the  Danish  flag,  was  not  liable  to  seizure 

Cranch2. 


^ 


IJ!«)4 


MuRR-VY  V.  Schooner  Charjcino  BetsV. 


64 


n  ruler  the  non-interooune  law  of  27th  of  February, 

If  there  was  no  reasonable  g'round  of  suspicion 
ttiat  she  was  a  vessel  tradingr  contrary  to  that  Jawr, 
Che  commander  of  a  United  Btates  ship  of  war,  who 
M*i«s  and  sends  her  in,  is  liable  for  damasres. 

rbe  report  of  the  assessors  appointed  by  the 
coun  of  admiralty  to  assess  the  damaj^es  ougrht  to 
!»tate  the  principles  on  which  It  Is  founded,  and  not 
a  gross  sum  witnout  explanation. 

An  American  citizen  residinsr  In  a  foreign  coun- 
try may  acc]uire  the  commercial  priyileg:es  at- 
tached to  his  domicile :  and  by  making  himself  the 
subject  of  a  foreign  power,  he  places  himself  out 
of  the  protection  of  tne  United  States,  while  within 
the  terrltorv  of  the  sovereign  to  whom  he  has 

9wom  alleflruQce* 

{luivre,  wnether  a  citizen  of  the  United  States  can 
flivest  himself  absolutely  of  that  character  other- 
wise than  in  such  manner  as  may  be  prescribed  by 
Jaw? 

Whether,  by  becoming  the  subject  of  a  foreign 
P43wer.  be  is  rescued  from  punishment  for  a  crime 
i^niin8t  the  United  States? 

What  degree  of  arming  constitutes  an  armed 
vessel? 

THE  fact8  of  this  ca^e  are  thus  stated  by  the 
dirtrict  judge  in  his  decree. 

•"The  libel  in  this  cause,  Is  founded  on  the 
act  entitled  *'An  act  further  to  suspend  the  com- 
men-ial  intercourse  between  the  United  States 
and  Prance,  and  the  dependencies  thereof;" 
c^'V.  5,  e.  10,  p.  15,  passed  February  27,  1810,) 
and  states  that  the  schooner  sailed  from  Balti- 
more, after  the  passing  of  that  act,  owned, 
bireti  or  employed,  by  persons  resident  within 
ihi'  United  States,  or  by  citizens  thereof  resi- 
'It'iit  elsewhere,  bound  to  Guadaloupe,  and  was 
taken  on  the  high  seas,  on  the  1st  of  June. 
1800,  by  the  libellant,  then  commander  of  the 
public  armed  ship  the  Constellation,  in  pursu- 
HDoe  of  instructions  ^ven  to  the  libellant,  by 
I  he  President  of  the  Lnited  States,  there  being 
reason  to  suspect  her  to  be  engaged  in  a  traffic, 
or  commerce  contrary  to  the  said  act,  &c. 

"The  claim  and  answer,  replication  and  re- 
joinder, are  referred  to  for  a  further  statement 
65*1  of  the  proceedings  *in  this  case,  on  all 
whicii  I  ground  my  decree. " 

"  On  a  careful  attention  to  the  exhibits  and  tes- 
tunony  in  this  cause,  and  after  hearing  of  coun- 
v>l,  I  am  of  opinion,  that  the  following  facts 
are  either  acknowledged  in  the  proceedings,  or 
satisfactorily  proved. 

•That  on  or  about  tlie  10th  of  April,  1800, 
the  whooner,  now  called  the  Charming  Betsy, 
but  then  called  the  Jane,  sailed  from  Baltimore, 
in  the  district  of  Maryland,  an  American  bot- 
tom, duly  registered  according  to  law,  belong- 
in?  to  citizens  of,  and  resident  in,  the  United 
States,  and  regularly  documented  with  Ameri- 
<'an  papers;  that  ^e  was  laden  with  a  cargo  be- 
longing to  citizens  of  the  United  States;  that 
her  destination  was  first  to  St.  Bartholomew's, 
where  the  captain  had  orders  to  effect  a  sale  of 
both  vessel  and  cargo;  but  if  a  sale  of  the 
"tcbooner  could  not  be  effected  at  St.  Bartholo- 
mew's, which  was  to  be  considered  the  '*  pri- 
mary' object "  of  the  voyage,  the  captain  w&s 
to  proceed  to  St.  Thomas's,  with  the  vessel  and 
^nch  part  of  the  flour  as  should  be  unsold,  where 
he  was  to  accomplish  the  sale.  That  although 
a  sale  of  the  cargo,  consisting  chiefly  of  flour, 
was  effected  at  St.  Bartholomew's,  yet  the  ves- 
^'J  could  not  there  be  advantageously  disposed 
of.  and  the  captain  oroceeded,  according  to  his 
ui«truction8,  to  St.  'thomas's,  where  a  bona  fide 
Mie  was  accomplished,  by  Captain  James  Phil- 
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lips,  on  behalf  of  the  American  owners,  for  a 
valuable  consideration,  to  a  certain  Jared  Shat- 
tuck,  a  resident  merchant  in  the  island  of  St. 
Thomas's. 

That  although  it  is  granted  that  Jared  Shat- 
tuck  was  born  m  Connecticut,  before  the  Ameri- 
can revolution,  yet  he  had  removed  long  before 
any  differences  with  France,  in  his  early  youth, 
to  the  island  of  St.  Thomas,  where  he  served 
his  apprenticeship,  intermarried,  opened  a  house 
of  trade,  owned  sundry  vessels,  and,  as  it  is 
said,  lands;  which  none  but  Danish  subiects 
were  competent  to  hold  and  possess.  About 
the  year  1706,  he  became  a  Danish  burgher,  in- 
vested with  the  privileges  of  a  Danish  subject, 
and  owing  allegiance  to  His  Danish  Majesty. 
The  evidence  on  ♦this  head  is  sufficient  to  [*60 
satisfy  me  of  these  facts;  though  some  of  them 
might  be  more  fully  proved.  It  does  not  ap- 
pear that  Jared  Shattuck  ever  returned  to  tlu^ 
United  States  to  resume  citizenship,  but  con- 
stantly resided,  and  had  his  domicile,  both  be- 
fore and  at  the  time  of  the  purchase  of  the 
schooner  Jane,  at  St.  Thomas's.  That  although 
the  schooner  was  armed  and  furnished  with 
ammunition,  on  her  sailing  from  Baltimore, 
and  the  cannon,  arms  and  stores  were  sold  to 
Jared  Shattuck,  by  a  contract  separate  from 
that  of  the  vessel,  she  was  chiefly  dismantled  of 
these  articles  at  St.  Thomas's,  a  small  part  of 
the  ammunition,  and  a  trifling  part  of  the  small 
arms  excepted.  That  the  name  of  the  said 
schooner  was  at  St.  Thomas's  changed  to  that 
of  the  Charming  Bet^y,  and  she  was  document- 
ed with  Danish  papers,  as  the  property  of  Jared 
Shattuck.  That  so  being  the  bona  fide  prop- 
erty of  Jared  Shattuck,  she  took  in  a  cargo  be- 
longing to  him,  and  no  other,  as  appears  by 
the  papers  found  on  board,  and  delivered  to  this 
court. 

"  That  she  sailed,  with  the  said  cargo,  from 
St.  Thomas's  on  or  about  the  25th  day  of  June, 
1800,  commanded  by  a  certain  Thomas  Wright, 
a  Danish  burgher,  and  navigated  according  to 
the  laws  of  Denmark,  for  aught  that  appears  to 
the  contrary,  bound  to  the  island  of  Guada- 
loupe. 

"That  on  or  about  the  first  of  July  last, 
1800.  she  was  captured  on  her  passage  to 
Quadaloupe,  by  a  French  privateer,  and  a  prize- 
master  and  seven  or  eight  hands  put  on  board; 
the  Danish  crew  (except  Captain  Wright,  an 
old  man  and  two  bovs)  being  taken  off  by  the 
French  privateer.  I'hat  on  the  tSd  of  the  same 
July,  she  was  boarded  and  taken  possession  of 
by  some  of  the  officers  and  crew  of  the  Constel- 
lation, und«r  the  orders  of  Captain  Murray,  and 
sent  into  the  port  of  St.  Pierres,  in  Martinique, 
where  she  arrived  on  the  5th  of  the  same  month 
of  July.  I  do  not  state  the  contents  of  a  paper 
called  a  prtjees  rerbcU,  which,  however,  will 
appear  among  the  exhibits,  because,  in  my 
opmion,  it  contains  statements,  either  contrary 
to  the  real  facts,  or  illusory;  and  calculated  to 
serve  the  purposes  of  the  French  *captor8.[*67 
Nor  do  I  detail  the  number  of  cutlasses,  a  mus- 
ket and  a  small  quantity  of  ammunition,  found 
on  board  when  the  schooner  was  boarded  by 
Captain  Murray's  orders.  The  Danish  papers 
were  on  board,  and,  except  the  proee$  wrbul 
formed  by  the  French  captors,  no  other  ship's 
papers.  The  instructions  to  Captain  Murray 
from  the  President  of  the  United  States  com- 
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prehend  the  case  of  a  vessel  fomid  in  the  pos- 
KeHsion  of  French  captors,  but  then  it  should 
seem  that  it  must  be  a  vessel  l)elouging  to  citi- 
zens of  the  United  States.  It  does  not  appear 
that  Captain  Murray  had  any  knowledi^e  of 
•Tared  Shattuck  being  a  native  of  Connecticut, 
or  of  any  of  the  United  States,  until  he  was 
informed  by  Captain  Wright  at  Martinique. 

•*  It  is  unnecessary  to  go  into  any  disquisition 
about  the  instructions  to  the  commandei-s  of 
public  armed  ships,  whether  they  were  direct- 
ory to  C'aptain  Murray  in  the  case  in  question ; 
and  if  so,  whether  they  were,  or  not,  strictly 
conformable  to  law  does  not  finally  justify  ah 
act  which  on  investigation  turns  out  to  be  ille- 
gal, either  as  it  respects  the  municipal  laws  of 
our  country  or  the  laws  of  nations.  Captain 
Murray's  respectable  character,  both  as  an  offi- 
cer and  a  citizen,  forbids  any  idea  of  his  inten- 
tion to  do  a  wanton  act  of  violence  towards 
either  a  citizen  of  the  United  States,  or  a  sub- 
ject of  another  nation.  Ue,  no  doubt,  thought 
it  his  duty  to  send  the  vessel  in  question  to  the 
United  States  for  adjudication.  He  had  also 
reasons  prev&iline  with  him,  to  sell  Jared  Shat- 
tuck's  cargo  in  Martinique.  His  sending  the 
schooner  to  Martinique  was  evidently  proper, 
and  serviceable  to  the  owner,  as  she  had  not  a 
sufficient  number  of  the  crew  on  board  to  navi- 
gate her.  But  the  further  proceeding  turns 
out,  in  my  opinion,  wrong.  Whatever  prob- 
able cause  might  appear  to  Captain  Murray  to 
justify  his  conduct,  or  excite  suspicion  at  the 
time,  he  runs  the  risk  of,  and  is  amenable  for, 
consequences. 

"  On  a  full  consideration  of  the  facts  and  cir- 
cumstances of  this  case,  I  am  of  opinion,  that 
the  schooner  Jane,  being  the  same  in  the  libel 
08*]  mentioned,  did  *uot  sail  from  the  United 
States  with  an  intent  to  violate  the  act,  for  a 
breach  whereof  the  libel  is  filed.  That  she  did 
not  belong,  when  she  sailed  from  St.  Thomas 
for  Guadaloupe,  to  a  citb^n  of  the  United 
States,  but  to  a  Danish  subject.  Jared  Shat- 
tuck either  never  wai»  a  citizen  of  the  United 
States  under  our  present  national  arrangement, 
or,  if  he  should  at  an^  time  have  been  so  con- 
sidered, he  had  lawnilly  expatriated  himself, 
and  became  a  subject  of  a  friendly  nation.  No 
fraudulent  intent  appears  in  his  case,  either  of 
eluding  the  laws  of  the  United  States  in  carry- 
ing on  a  covered  trade  by  such  expatriation,  or 
that  he  became  a  Danish  burgher  for  any  pur- 
poses which  are  considered  as  exceptions  to  the 
general  rule  which  seems  established  on  the 
subject  of  the  right  of  expatriation.  That,  be- 
ing a  Danish  burgher  and  subjeot,  he  had  a 
lawful  right  to  trade  to  the  island  of  Guada- 
loupe, any  law  of  the  United  States  notwith- 
standing, in  a  vessel  bona  fide  purchased,  either 
from  citizens  of  the  United  States,  or  any  other 
vessel  documented  and  adopted  by  the  Danish 
laws.  I  do  not  rely  more  than  it  deserves,  on 
the  circumstance  of  Jared  Shattuck's  burgher- 
ship,  of  which  the  best  evidence,  to  wit,  the 
brief,  or  aa  authenticated  copy,  has  not  been 
produced.  I  know  well  that  this  brief  alone, 
unaccompanied  by  the  strong  Ingredients  in  his 
case,  might  be  fallacious.  I  take  the  whole 
combination  to  satisfy  me  of  his  being  bona  fide 
a  Danish  adopted  subject;  and  altogether,  it 
amounts,  in  my  mind,  to  proof  of  expatriation. 
The  Captain    (Wiight)  pixxluces  his    Daniidi 
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burgher's  brief.     He  is  a  native  of  Scotland. 
But  even  the  British  case  of  Pollard  r.  Bfl/,  s 
T.  R.  4^5,  to  which  I  have  been  referred,  shows 
that,  with  all  the  infiexibility  evidenced  in  the 
British  coiie,  on  the  point  of  expatriation,  a  ves- 
sel was  held  to  l)e  Danish  property,  if  dwu- 
mented 'according  to  the  Danish  laws,  though 
the  captain,  who  had  obtained  a  Danish  l)ur«fli- 
er's  l)rief,  was  a  Scotchman.     It  shows,  tcK). 
that,  in  the  opinion  of  the  British  judges,  (wlio 
agree,  on  this  point,  with  the  general  current  of 
opinions  of   civilians  and  writers  on   general 
law,)  the  municipal  laws  or  ordinance's  of   a 
country  do  not  control  the  laws  of  nations. 
The  British  courts  have  gone  great  lengths  to 
modify  their  ancient  *feudal  law  of  alle-  [*OS> 
glance,  so  as  to  moderate  its  rigor,  and  adapt  it 
to  the  state  of  the  modem  world,  which  has 
become  most  generally  commercial.    They  hold 
it  to  be  clearly  settlea,  that  although  a  natural 
bom  subject  cannot  throw  off  his  allegiantie  to 
the  king,  but  is  always  amenable  for  criminal 
acts  against  it,  yet  for  commercial  purposes  be 
may  acquire  the  rights  of  a  citizen  of  another 
country.      Cinn.  Rep.  677,  689.     I  cite  British 
authorities  because  they  have  l)een  peculiarly 
tenacious  on   this  subject.     Naturalization    iii 
this  country  may  sometimes  l)e  a  mere  cover : 
so  may,  and,  no  doubt,  freqiiently  are,  burgli- 
ers'  briefs.     But  the  case  of  bhattuck  is  accom- 
panied with    so  many  corroborating    circum- 
stances, added  to  his  brief,  as  to  render  it  if  not 
incontrovertibly  certain,  at  least  an  unfortunate* 
case  on  which  to  rest  a  dispute  as  to  the  general 
subject  of  expatriation.      I  am  not  disposed  tcv 
treat  lightly  the  attachment  a  citizen  of  thi* 
United  States  ought  to   bear  to  his  country. 
There  are  circumstances  in  which  a  citizen 
ought  not  to  expatriate  himself.      He  never 
should  be  considered  as  having  changed    his 
allegiance,  if  mere  temporary  objects,  fraudu- 
lent designs,  or  incomplete  change  of  domicile, 
appear  in  proof.     If  there  are  any  such  in  Bhat- 
tuck's  case,  thejr  do  not  appear,  and.  therefore, 
I  must  take  it  tor  granted  tliat  they  do  not  ex~ 
ist.     That,  therefore,  the  ultimate'  destruction 
of  his  voyage,  and  sale  of  his  cargo,  are  illegal. 

"  The  vessel  must  be  restored,  and  th<^ 
amount  of  sales  of  the  cargo  paid  to  the  claim- 
ant, or  his  lawful  agent,  together  with  cost.*^. 
and  such  damages  as  shall  be  assessed  by  thc^ 
clerk  of  this  court,  who  is  hereby  directed* to  in- 
quire into  and  report  the  amount  thereof.  And 
for  this  purpose  the  clerk  is  directed  to  associate 
with  himself  two  intelligent  merchants  of  this 
district,  and  duly  inquire  what  damage  Jared 
Shattuck,  the  owner  of  the  schooner  Chamiin«r 
Betsy  and  her  cargo,  hath  sustained  by  reaM>u 
of  the  premises.  Should  it  be  the  opinion  of 
the  clerk,  and  the  assessors  associated  with 
him,  that  the  officers  and  crew  of  the  Const  el - 
ladon  benefited  the  owner  of  the  Charming- 
Betsy,  by  the  rescue  from  the  French  captors, 
they  ^should  allow,  in  the  adjustment,  [*70 
reasonable  compensation  for  this  service. 
(Signed)  **  Richard  Petkrs. 

••28th  April,  1801.  * 

On  the  15th  of  May  following,  upon  the  re- 
port of  the  clerk  and  assessors,  a  final  decree* 
was  entered  for  20,594  dollars  and  16  ceno^ 
damages,  with  costs. 

From  this  decree  the  libellant  appealed  to  tho 
circuit  court,  who  adjudged,  "  that  the  decree 
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uf  the  district  court  be  affirmed  so  far  as  it 
directs  restitution  of  the  vessel,  and  payment  to 
the  claimant  of  the  net  proceeds  of  the  sale  of 
the  cargo  in  Martinique,  deducting  the  costs 
and  charges  there,  according  to  the  account 
exhibitecf  by  Captain  Murray^  agent,  being  one 
of  the  exhibits  in  this  cause;  and  that  the  said 
decree  be  reversed  for  the  residue,  each  party 
to  pay  his  own-  costs,  and  one  moiety  of  the 
fust4>dy  and  wharfage  bills  for  keeping  the  ves- 
sel until  restitution  to  the  claimant." 

From  this  decree  both  parties  appealed  to  the 
Supreme  Court. 

The  cause  was  argued  at  last  term,  by  Mar- 
tin. Key,  and  Mason,  for  the  claimant. 
No  counsel  was  present  for  the  libellant. 
For  the  claimant  it  was  contended,  that  the 
hale  of  the  schooner  to  Shattuck  was  bona  fide, 
:tod  that  he  was  a  Danish  subject.  That  al- 
though she  was  in  possession  of  French  mariners, 
she  was  not  an  armed  French  vessel  within  the 
acts  of  Congress,  which  authorized  the  captiu'e 
of  such  vessels.  That  neutrals  are  not  bound 
to  take  notice  of  hostilities  between  two  nations, 
unless  war  has  been  declared. 

That  the  right  of  search  and  seizure  is  incident 
only  to  a  state  of  war.  That  neutrals  are  not 
bound  to  take  notice  of  our  mimidpal  regula- 
tions. That  the  non-intercourse  act  was  simply 
tt  municipal  regulation,  binding  only  upon  our 
own  citizens,  and  had  nothing  to  ao  with 
71*]  *the  law  of  nations :  it  could  give  no  right 
to  search  a  neutral.  That  in  all  cases  where 
H  seizure  is  made  under  a  municipal  law, 
probable  cause  is  no  justiilcation,  unless  it  is 
made  so  by  the  municipal  law  under  which  the 
^eizuTe  is  made. 

As  to  the  position  that  the  sale  was  bona  fide 
the  counsel  for  the  claimant  relied  on  the  evi- 
dence, which  came  up  with  the  transcript  of  the 
record,  which  was  very  strong  and  satisfactory. 
Upon  the  question  wnether  8hattuck  was  a 
Danish  subject  or  a  citizen  of  thcrUnited  States, 
it  was  said,  that  although  ^^^as  born  in  Con- 
necticut, yet  there  was  (o  evidence  that  he 
had  ever  resided  in  the  VJnited  States,  since 
their  separation  from  Great  Britain.  But  it  ap- 
pears by  the  testimony  that  he  resided  in 
bt.  Thomas's  during  his  minority,  and  served 
bin  apprenticeship  there.  That  he  had  mar 
ried  into  a  family  in  that  island;  had  resided 
there  ever  since  the  year  1789;  had  complied 
with  the  laws  which  enabled  him  to  become  a 
burgher,  and  had  carried  on  business  as  such, 
and  had  for  some  years  been  the  owner  of  vessels 
and  Unds.  Even  if  by  birth  he  had  been  a  citi- 
zen of  the  United  States,  he  had  a  right  to  expa- 
triate himself.  He  had  at  least  the  ^hole  time 
nf  his  minority  in  which  to  make  his  election 
of  what  country  he  would  become  a  citizen. 
Every  citizen  oi  the  United  States  has  a  right 
to  expatriate  himself  and  become  a  citizen  of  any 
other  country  which  he  may  prefer,  if  it  be 
done  with  a  bona  fide  and  honest  intention,  at  a 
proper  time,  and  in  a  public  manner.  While 
we  are  inviting  all  the  people  of  the  earth  to 
become  citizens  of  the  United  States,  it  surely 
docs  not  become  us  to  hold  a  contrary  doctrine, 
and  deny  a  similar  choice  to  our  own  citizens. 
Circumstances  may  indeed  show  the  intention 
to  be  fraudulent  and  collusive,  and  merely  for 
the  purpose  of  illicit  trade,  &c.  But  such  cir- 
cumstances do  not  appear  in  the  present  case. 

Cnuch  3. 


Shattuck  was  fairly  and  bona  fide,  domiciliated 
at  St.  Thomas's  before  our  disputes  arose  with 
France.  The  act  of  Congress,  '  *  further  to  sus- 
pend," &c.  cannot,  therefore,  be  considered  as 
operating  upon  such  a  person.  The  first  act  to 
suspend  the  intercourse  was  passed  on  the  18th 
of  June,  1798,  vol.  ^,  p,  1^9,  and  expired  with 
the  end  of  the  next  session  of  Congress.  The 
next  act,  *'  further  to  suspend,"  *&c.  was  [*72 
passed  on  the  9th  of  February,  1799,  vol.  4,  p. 
2^,  and  expired  on  the  3d  of  March,  18(X). 

The  act  upon  which  the  present  libel  is 
founded,  ana  which  has  the  same  title  with  the 
last,  was  passed  on  the  27th  of  February,  1800, 
td.  5,  p.  15.  All  the  acts  are  confined  in  their 
operations  to  persons  resident  within  the  United 
States,  or  under  their  protection. 

She  was  not  such  an  armed  French  vessel  as 
comes  within  the  description  of  those  acts  of 
Congress,  which  authorized  th^  hostilities  with 
France.  She  had  only  one  musket,  twelve 
ounces  of  powder,  and  twelve  ounces  of  lead. 
The  only  evidence  of  other  arms  arises  from  the 
deposition  of  one  M'Farlan.  But  he  did  not  go 
on  board  of  her  till  some  days  after  the  capture, 
and  his  deposition  is  inadmissible  testimony,  be- 
cause he  was  entitled  to  a  share  of  the  prize 
money  if  the  vessel  should  t)e  condemned ;  and 
although  a  release  from  him  to  Captain  Murray 
appears  among  the  papers,  yet  that  release  was 
not  made  until  after  the  deposition  was  taken : 
and  the  fact  is  expressly  contradicted  by  oth- 
er testimony.  The  mere  possession  by  nine 
Frenchmen  did  not  constitute  her  an  armed  ves- 
sel. She  was  unable  to  annoy  the  commerce  of 
the  United  States,  which  was  the  reason  of  the 
adjudiciition  of  this  court,  in  the  case  of  the 
Amelia.  (See  1  Graneh,  J,  Talbot  v.  Seenmn.) 
The  proces  verbal  is  no  evidence  of  any  fact  but 
its  own  existence.  If  she  had  arms  they  ought 
to  have  been  brought  in,  as  the  only  competent 
evidence  of  that  fact.  No  arms  are  hbelled. 
and  none  appear,  by  the  account  of  sales,  to 
have  been  sold  in  Martinique. 

It  being,  then,  a  neutral  unarmed  vessel. 
Captain  Murray  had  no  right  to  seize  and  send 
her  in.  A  right  to  search  a  neutral  arises  only 
from  a  state  of  public  known  war,  and  not  from 
a  municipal  regulation.  In  time  of  peace  the 
flag  is  to  be  respected.  Until  war  is  declared, 
neutrals  are  not  bound  to  take  notice  of  it. 

The  decrees  of  both  the  courts  below  have 
decided,  that  the  vessel  was  not  liable  to  cap- 
ture. The  only  question  is,  whether  the  claim- 
ant is  entitle  to  damages?  Captain  Murray 
has  libelled  het  upon  the  non-intercourse  act. 
He  does  not  state  that  he  seized  her  because 
she  was  a  French  armed  vessel,  although  he 
^states  her  to  be  armed  at  the  time  of  cap- P73 
ture.  It  has  also  been  decided  by  both  the 
courts  that  she  is  Danish  property.  If  an 
American  vessel  had  been  illegally  captured  by 
Captain  Murray,  he  would  have  been  liable  for 
damages;  a  fortiori  in  the  case  of  a  foreign  ves- 
sel, wnere,  from  motives  of  public  policy,  our 
conduct  ought  not  only  to  be  just  but  liberal. 

In  cases  of  personal  arrest,  if  no  crime  has  in 
fact  been  committed,  probable  cause  is  not  a 
justification,  unless  it  Ihb  made  so  by  municipal 
law.  As  in  the  case  of  hue  and  cry,  he  who 
raises  it  is  liable  if  it  be  false. 

If  the  sheriff  has  a  writ  against  A.,  and  B.  is 
shown  to  him  as  the  person,  and  he  arrests  B. 
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instead  of  A.,  he  is  liable  to  an  action  of  tres- 
pass at  the  suit  of  B.  1  BuU.  149,  Wale  v. 
Hill.  So  if  he  replevies  wrong  goods,  or  takes 
the  goods  of  one  upon  a  Ji.  fa.  against  another. 
In  these  cases  it  is  no  justification  to  the  officer 
that  he  was  informed,  or  believed,  he  was  right. 
He  must  in  all  cases  seize  at  his  peril.  So  it  is 
with  all  other  officers,  such  as  those  of  the  rev- 
enue, (fee. ;  probable  cause  is  not  sufficient  to 
justify,  unless  the  law  makes  it  a  justification. 
If  the*  information  is  at  common  law  for  the 
thing  seized,  and  the  seizure  is  found  to  have 
been  illegal Ijr  made,  the  injured  party  must 
bring  his  action  of  trespass,  but  by  the  course  of 
the  admiralty,  the  captor,  being  in  court,  is  lia- 
ble to  a  decree  against  him  for  damages.  S  Bob. 
202,  {77ie  Fabim.)  The  case  of  Wale  v.  HiU,  in 
1  Buls.  149,  shows  that  where  a  crime  has  not 
been  committed,  there  probable  cause  can  be 
no  justification^  But  where  a  crime  has  been 
committed,  the  party  arresting  cannot  justify  by 
the  suspicion  of  others;  it  must  be  upon  his  own 
suspicion. 

In  the  case  of  PapiUon  v.  Btickner,  Hardr. 
478,  although  the  goods  seized  had  been  con- 
demned by  the  commissioners  of  excise,  yet  it 
was  not  held  to  be  a  good  justification.  In  1 
DaU.  182,  PurvianM  v.  Anaus,  it  was  held  that 
an  error  in  judgment  would  not  excuse  an  ille- 
gal capture;  and  in  Leglieev.  Champante,  2 
74*]  *Str.  820,  it  is  adjudged  that  probable 
cause  of  seizure  will  not  justify  the  officer.  * 

In  3  Anster.  896,  is  a  case  of  seizure  of  hides 
where  no  provision  was  made  in  the  law  that 
probably  cause  should  be  a  justification.  This 
case  cites  7  T.  B.  53y  Pickeriivg  v.  Truete.  For 
what  reason  do  the  revenue  laws  provide  that 
probable  cause  shall  be  a  justification, if  it  would 
be  so  without  such  a  provision?  In  these  cases 
the  injury  hj  improper  seizures  can  be  but  small 
compared  with  those  which  might  arise  under  the 
non-intercourse  law.  Great  Britain  has  never 
made  probable  cause  an  excuse  for  seizing  a  neu- 
tral vessel  for  violating  her  municipal  laws.  A 
neutral  vessel  is  only  liable  to  your  municipal 
regulations  while  in  your  territorial  jurisdiction. 
But  as  soon  as  she  gets  to  sea,  you  have  lost 
your  remedy.  You  cannot  seize  her  on  the 
high  seas.  Even  in  Great  Britian,  if  a  vessel 
gets  out  of  the  jurisdiction  of  one  court  of  ad- 
miralty, she  cannot  be  seized  in  another.  It  is 
admitted  that  a  law  may  be  passed  authorizing 
such  a  seizure,  but  then  it  becomes  a  question 
between  the  two  nations.  If  the  present  cir- 
cumstances are  sufficient  to  raise  a  probable 
cause  for  the  seizure,  and  if  such  probable  cause 
is  a  lustification,  it  will  destroy  the  trade  of  the 
Damsh  islands.  The  inhabitants  speak  our 
language,  they  buy  our  ships,  &c.     It  will  be 

1.— The  ChUf  Justice  observed,  that  this  oaae  was 
overruled  two  years  afterwards,  in  a  case  oited  in 
a  note  to  OwiUim's  edition  of  Bac.  Abr.  ♦  The  case 
oited  In  a  note  is  from  12  Vtn.  178,  tit.  Evidence^  P. 
b.  6,  in  which  it  is  said  '*tbat  Lord  Ch.  Baron  Bury, 
Montague  and  Pa^e,  a^rainst  Price,  held  that  where 
an  officer  had  made  a  selzurt,  and  there  was  an  In- 
formation upon  it,  Ac.  which  went  in  favor  of  the 
party  who  afterwards  brinars  trespass,  the  showing 
these  proceedlnffs  was  sufacient  to  excuse  the  of- 
ficer; It  was  competent  to  make  out  a  probable 
eause  for  his  doing:  the  act.    Mich.  6  Geo." 

*Tbe  case  of  Legliae  v.  Champante  was  in  2  Oeo. 
IT.  That  oited  in  the  note  to  Bac.  Abr.  referred  to 
by  the  Ch.  J.  was  in  6  Geo.  /.  The  mistake  arises 
from  the  note  in  Gwillim's  edition  not  mentionlngr 
the  date  of  the  case  cited  from  Viner. 
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highly  injurious  to  the  interests  of  the  United 
States;  and  this  Court  will  consider  what  cause 
of  complaint  it  would  furnish  to  the  Danish 
nation.^  If  a  private  armed  vessel  had  made 
this  seizure,  the  captain  and  owners  would  have 
been  clearly  liable  on  .their  bond,  which  the  law 
obliges  them  to  give.  The  object  of  this  act 
of  Congress  was  more  to  prevent  our  vessels  fall- 
ing into  the  hands  of  the  French,  than  to  make 
it  a  war  measure  by  starving  the  French  is- 
lands. 

*Even  if  a  Danish  vessel  should  carry  [*7I5 
American  papers  and  American  colors,  it  would 
be  no  lustification.  In  a  state  of  peace  we  have 
no  right  to  say  they  shall  not  use  them  if  they 
please.  In  time  of  war,  double  papers,  or 
throwing  over  papers,  are  probable  causes  of 
seizure,  but  this  does  not  alter  the  property ;  it 
is  no  cause  of  condemnation.  The  vessel  is  to 
be  restored,  but  without  damages. 

The  mode  of  ascertaining  the  damages  adopt- 
ed by  the  district  court,  is  conform^le  to  the 
usual  practice  in  courts  of  admiralty.  See  Mar- 
riotfs  Bep.  and  in  the  same  book,  p.  184*  in  the 
case  of  The  Vanderlee,  liberal  damages  were 
given. 

In  the  revenue  laws  of  the  United  States,  vol. 
4,  p.  S91,  probable  cause  is  made  an  excuse  for 
the  seizure;  but  no  such  provision  is,  or  ought 
to  have  been,  made  in  the  non-intercourse  law. 
The  powers  given  were  so  liable  to  abuse,  that 
the  commander  ought  to  act  at  his  peril. 

The  Chief  Justice  mentioned  the  case  of  the 
Sally,  Captain  Joy,  in  2  Bob.  185,  (Amer.  edit.) 
where  a  court  of  vice-admiralty  had  decreed, 
in  a  revenue  case,  that  there  was  no  probable 
cause  of  seizure. 

This  cause  came  on  again  to  be  argued  at  this 
term,  by  Dallas,  for  the  libellant,  and  Martin 
and  Key,  for  the  claimant. 

Dallas,  as  a  preliminary  remark,  observed, 
that  the  judge  of  the  distnct  court  had  referred 
to  the  clerk  and  his  associates  to  ascertain 
whether  any  and  what  salvage  should  be  allow- 
ed. This  was  an  improper  delegation  of  his 
authority,  not  warrant^  by  the  practice  of 
courts  of  admiralty,  or  by  the  nature  of  his  of- 
fice. Although  they  haa  not  reported  upon 
this  point,  yet'  he  submitted  it  to  the  Court  for 
their  consideration. 

After  stating  the  facts  which  appeared  upon 
the  record,  and  such  as  were  either  admitted  or 
proved,  he  divided  his  argument  into  three  gen- 
eral points. 

1.  That  Jared  Shattuck  was  a  citizen  of  the 
United  States,  at  the  time  of  capture  and  re- 
capture; and,  therefore,  *the  vessel  was  [*70 
subject  to  seizure  and  condemnation,  under  the 
act  of  Congress  usually  called  the  non-inter- 
course act. 

2.  That  she  was  in  dancer  of  condemnation 
by  the  French,  and  therefore,  if  not  liable  to. 
condemnation  under  the  act  of  Congress,  Cap- 
tain Murray  was  at  least  entitled  to  salva^. 

3.  That  if  neither  of  the  two  former  positions 
can  be  maintained,  yet  Captain  Murray  had 
probable  cause  to  seize  and  bring  her  in,  and, 
therefore,  he  ought  not  to  be  decreed  to  pay 
damages. 

1.  The  vessel  was  liable  to  seizure  and  con- 
demnation under  the  non-intercourse  act,  Shat- 
tuck being  a  citizen  of  the  United  States  at  the 
time  of  recapture. 
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Captain  Murray's  authority  to  capture  the 
Charming  Bctsj,  depends  upon  the  municipal 
laws  of  the  United  States,  expounded  by  his  in- 
Mnictions,  and  the  law  of  nations. 

Before  the  non-intercourse  act,  measures  had 
iicen  taken  by  Congress  to  prevent  and  repel 
the  injuries  to  our  commerce  which  were  daily 
{)er{)etrated  by  French  cruisers. 

By  the  act  of  28th  May,  1798,  vol,  4,  p.  1^0, 
authority  was  given  to  capture  "  armed  vessels 
Niiling  under  authority,  or  pretence  of  authority, 
from  the  republic  of  France,"  &c.  and  to  retake 
auycaptunMl  American  vessel. 

The  act  of  28th  June,  1798,  td.  4,  P.  153, 
re:;ulates  the  proceedings  against  such  vessels 
when  captured,  ascertains  the  rate  of  salvage 
for  vessels  recaptured,  and  provides  for  the  con- 
tinement  of  prisoners.  &c. 

The  act  of  July  9,  1798,  vol.  4,  p.  16S,  au- 
ihorizes  the  capture  of  armed  French  vessels 
anywhere  upon  the  high  seas,  and  provides  for 
the  granting  commissions  to  private  armed  ves- 
M'b,  &c. 

The  right  to  retake  an  armed,  or  unarmed 
neutral  vessel  in  the  hands  of  the  French,  is 
nowhere  expressly  given;  but  is  an  incident 
77*J  growing  out  oi  the  state  of  war;  *and  is 
imphed  in  several  acts  of  Congress.  This  was 
decided  in  the  case  of  Taibot  v.  Seetnan,  in  this 
court  at  August  term,  1801.' 

The  right  of  recapture,  carrying  with  it  the 
right  of  salvage,  gave  the  right  of  bringing  into 
IK>rt ;  and  that  port  must  be  a  port  of  the  captor. 

The  first  non-intercourse  act  was  pa.ssed  June 
13.  1798,  vol.  4,  p.  129.  A  similar  act  was  passed 
Feb.  9,  1799,  vol.  4,  p.  ^44- 

The  act  upon  which  the  present  libel  is  found- 
» J  was  passed  Feb.  27,  1800,  vol.  5,  p.  15. 

These  are  not  to  be  considered  as  mere  munic- 
ipal laws  for  the  regulation  of  our  own  com- 
riierce,  but  as  a  part  of  the  war  measures  which 
it  was  found  necessary  at  that  time  to  adopt.  It 
was  qwMid  hoc  tantamount  to  a  declaration  of 
war. 

Happily  there  is  not,  and  has  not  been,  in  the 
practice  of  our  government,  an  established  form 
of  declaring  war. 

Congress  have  the  power,  and  may  by  one 
{general  act,  or  by  a  variety  of  acts,  place  the 
nation  in  a  state  of  war.  As  far  as  Congress 
have  thought  proper  to  legislate  us  into  a 
^ate  of  war,  the  law  of  nations  in  war  is  to 
apply. 

By  the  general  laws  of  war,  a  belligerent  has 
a  right  not  only  to  search  for  her  enem)',  but  for 
luT  citizens  trading  with  her  enemy,  ti  author- 
ities for  this  position  were  necessary,  a  variety 
Hf  cases  decided  by  Sir  William  Scott  might  be 
riled. 

Ah  to  the  present  case,  France  was  to  be  con- 
^iilered  as  our  enemy.  The  non-intercourse  act 
of  1800  prohibits  all  commercial  intercourse 
"  l)eiween  any  person  or  persons  resident  within 
the  United  States,  or  under  their  protection,  and 
any  )>eT8on  or  persons  resident  within  the  terri- 
tones  of  the  French  republic,  or  anv  of  the 
<lependencies  thereof."  And  declares  that  "any 
^hip  or  vessel,  owned,  hired,  or  employed,  in 
whole,  or  in  part,  by  any  person  or  persons  res- 
ilient within  the  United  States,  or  any  citizen  or 
78*]  *citizen8  thereof  resident  elsewhere,"  &c. 

1.— Ante  vol.  1«  p.  38. 
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**  shall  be  forfeited,  and  may  be  seized  and  con- 
demned." 

A  citizen  of  the  United  States,  resident '  'else- 
where," must  mean  a  citizen  resident  in  a  neu- 
tral country.  If  Shattuck  was  such  a  citizen, 
the  case  is  clearly  within  the  statute.  It  is  not 
necessary  that  the  vessel  should  be  registered  as 
an  American  vessel ;  it  is  sufficient  if  owned  by 
a  citizen  of  the  United  States.  Registering  bi 
only  necessary  to  give  the  vessel  the  privileges 
of  an  American  ]k>ttom.  Nor  is  it  necessary 
that  she  should  have  been  built  in  the  United 
States. 

By  the  8th  section  of  the  act  of  27th  Feb. 
1800,  vol.  6,  p.  ^0,  reasonable  suspicion  is  made 
a  justification  of  seizure,  and  sending  in  for  ad- 
judication. The  officer  is  bound  to  act  upon 
suspicion,  and  that  suspicion  applies  both  to  the 
character  of  the  vessel,  and  to  the  nature  of  the 
voyage. 

Although  the  act  of  Congress  mentions  only 
vessels  of  the  United  States,  still,  from  the  nature 
of  the  case,  the  right  to  seize  and  send  in  must 
extend  to  apparent  as  well  as  real  American  ves- 
sels. 

Such  is  the  cotemporaneous  exposition  given 
by  the  instructions  of  the  executive." 

The  words  of  these  instructions  are:  "You 
are  not  only  to  do  all  that  in  you  lies  to  prevent 
all  intercourse,  whether  direct  or  circuitous,  be- 
tween the  ports  of  the  United  States  and  those 
of  France  and  her  dependencies,  in  cases  where 
the  vessels  or  cargoes  are  apparently,  as  well  a-* 
really  American,  and  protected  by  American 
papers  only,  but  you  are  to  be  vi^hmt  that  ves- 
sels or  *cargoes  really  American,  but  cov-  [*79 
ered  by  Danish  or  other  foreign  papers,  and 
bound  to  or  from  French  ports,  do  not  escape 
you." 

The  law  and  the  instructions  having  thus 
made  it  his  duty  to  act  on  reasonable  suspicion, 
he  must  be  safe,  though  the  ground  of  suspicion 
should  eventually  be  removed. 

Under  our  municipal  law,  therefore,  the  fol- 
lowinjg  propositions  are  maintainable. 

1.  That  a  vessel  captured  by  the  French  sails 
under  French  authority ;  and  if  armed,  is,  quoad 
hoCy  a  French  armed  vessel.  The  degree  oi  arm- 
ing is  to  be  tested  by  the  capacity  to  annoy  the 
unarmed  commerce  of  the  United  States.  " 

2.  The  right  to  recapture  an  unarmed  neutral 
is  an  incident  of  the  war,  and  implied  in  the  reg- 
ulations of  Congress. 

8.  The  non-intercourse  law  justifies  the  seizure 
of  apparent,  as  well  as  of  real  American  vessels. 

Nor  does  this  doctrine  militate  with  the  law  of 
nations.  A  war  in  fact  existed  l)etween  the  Unit- 
ed States  and  France.  An  army  was  raised,  a 
navy  equipped,  treaties  were  annulled,  the  inter- 
course was  prohibited,  and  commissions  were 
granted  to  private  armed  vessels.  Every  instni- 

2.— Upon  Mr.  Dallas's  offerinir  to  read  the  instruc- 
tions. 

Chase,  J.,  said  he  was  always  aifainst  reading:  the 
instructions  of  the  executive ;  because,  if  they  ^o 
no  further  than  the  law,  they  are  unnccetssiiry ;  if 
thev  exceed  it,  they  are  not  warranted. 

31ABSHALL,  Ch.  J.,  T  understand  it  tc>  Ik*  admitted 
by  both  parties,  that  the  instructions  are  part  of  the 
record.  The  construction,  or  the  effect  tnoy  are  to 
have,  will  be  the  subject  of  further  consideration. 
They  may  be  read. 

Chase,  J.,  I  can  only  say  I  am  afralnsit  it,  and  I 
wish  it  to  be  generally  known.  I  think  it  a  bad  prac- 
tice, and  shall  alwa^'s  grlve  my  voice  aipainst  it. 
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meat  of  war  was  employed ;  but  its  operation 
was  confined  to  the  vessels  of  war  of  France 
upon  the  high  seas. 

So  far  as  the  war  was  allowed,  the  laws  of  war 
attached. 

That  it  was  a  public  war,  was  decided  in  the 
case  of  Bcum  t.  Tingey,  in  this  court,  Feb.  term, 
1800. 

No  authorities  are  necessary  to  show  that  a 
state  of  war  may  exist  without  a  public  declara- 
tion. And  the  right  to  search  follows  the  state 
of  war.  Vatid,  b.  3,  e,  7,  s.  II4.  1  Bob.  304. 
{The  Maria.)  8  Term  Rep.  234.  Oarrels  v.  Ken- 
dngton.  Whether  the  vessel  was  American  or 
Danish,  she  was  taken  out  of  the  hands  of  our 
enemy. 

80*J  *The  law  of  nations  in  war  gives  not 
only  the  right  to  search  a  neutral,  but  a  right  to 
recapture  from  the  enemy.  On  this  point  the 
case  of  Talbot  v.  Seenuin  is  decisive,  both  as  to 
the  law  of  nations,  and  as  to  the  acts  of  Con- 
gr&ss,  and  that  the  rule  applies  as  well  to  a  par- 
tial as  to  a  general  war. 

Captain  Murray's  authority,  then,  was  derived 
not  only  from  our  municipal  law,  and  his  in- 
structions, but  from  the  law  of  nations.  If  he 
has  pursued  his  authority  in  an  honest  and  rea- 
sonable manner,  although  he  may  not  be  entitled 
to  reward,  yet  he  cannot  deserve  punishment. 

It  remains  to  consider  whether  the  vessel  was, 
in  fact,  liable  to  seizure  and  condemnation. 

What  were  the  general  facts  to  create  suspi- 
cion at  the  time? 

1.  The  vessel  was  originally  American.  The 
transfer  was  recent  and  since  the  non-intercourse 
law.  The  voyage  was  to  a  dependency  of  the 
French  Republic,  and  therefore  prohibited,  if 
she  was  really  an  American  vessel. 

2.  The  owner  was  an  American  by  birth.  The 
captain  was  a  Scotchman.  The  crew  were  not 
Danes,  but  chiefly  Americans,  who  came  from 
Baltimore. 

8.  The  proces  verbal  calls  her  an  American 
vessel ;  which  was  corroborated  by  the  declara- 
tions of  some  of  the  crew. 

4.  The  practice  of  the  inhabitants  of  the  Dan- 
ish islands  to  cover  American  property  in  such 
voyages. 

What  was  there,  then,  to  dispel  the  cloud  of 
su.spicion,  raised  by  these  circumstances? 

1.  The  declarations  of  Wright,  the  captain, 
whose  testimony  was  interested,  inconsistent 
with  itself,  and  contradicted  by  others. 

2.  The  documents  found  on  board. 

These  were  no  other  than  would  have  been 
found,  if  fraud  had  been  intended.  These  were, 
81*]  *1.  The  sea-letter  or  pass  from  the 
Governor  General  of  the  Danish  islands,  who 
did  not  reside  at  St.  Thomas's,  but  at  St.  Croix. 
It  states  only  by  way  of  recital  that  the  vessel 
was  the  property  of  Jared  Shattuck,  a  burgher 
and  inhabitant  of  St.  Thomas's.  It  does  not 
state  that  he  was  naturalized  or  a  subject  of 
Denmark. 

2.  The  muster-roll,  which  states  the  names 
and  number  of  the  captain  and  crew,  who  were 
ten  besides  the  captain,  viz.,  Wm.  Wright, 
captain,  David  Weems,  John  Robinson,  Jacob 
Davidson,  John  Lampey,  John  Nicholas.  Fred- 
erick Jansey,  George  Williamson,  William 
George.  Prudentio,  a  Corsican,  and  David 
Johnson,  a  Norwegian.  There  is  but  one  for- 
eign name  in  the  whole.     Wright,  in  his  de- 
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position,  says  that  three  were  Americans,  one  a 
Norwegian,  and  the  rest  were  Danes,  Dutch  and 
Spaniards. 

The  muster-roll  was  not  on  oath,  but  was  the 
mere  declaration  of  the  owner, 

3.  The  invoice,  which  only  says  that  Shat- 
tuck was  the  owner  of  the  cargo.  ' 

4.  The  bill  of  lading,  which  says  that  be  wa.«< 
the  shipper. 

5.  The  certificate  of  the  oath  of  property  of 
the  cargo,  states  only  by  way  of  recital,  that 
ShattucK,  a  burgher,  inhabitant  and  subject. 
&c.  was  the  owner  of  the  cargo,  but  says 
nothing  of  the  property  in  the  vessel. 

By  comparing  this  certificate  with  the  oath 
itself,  it  appears  that  the  word  "subject"  has 
been  inserted  by  the  oflScer,  and  was  not  in  tin* 
original  oath. 

6.  Shattuck's  instructions  to  Captain  Wright. 

7.  The  bill  of  sale  by  Phillips,  the  agent  of 
the  American  owners,  to  Shattuck;  but  his 
authority  to  make  the  sale  was  not  on  board. 
To  show  what  little  credit  such  documents 
are  entitled  to,  he  cited  the  opinion  of  Sir  W, 
Scott,  in  the  case  of  The  Vigilantia,  1  Bob.  6,  7, 
8,  Amer.  ed.,  and  in  the  case  of  The  Odin,  I 
Bob.  $08,  Sll. 

The  whole  evidence  on  board  was  a  mere 
custom-house  affair,  all  depending  upon  his  own 
oath  of  property.  His  ♦burgher's  brief  [*82 
was  not  on  boara,  nor  did  it  appear  even  by  his 
own  oath  that  Shattuck  was  a  burgher.  And 
no  document  is  yet  produced  in  wnich  he  un- 
dertakes to  swear  that  he  is  a  Danish  subjectt. 

Such  documents  could  not  remove  a  reanon- 
able  suspicion  founded  upon  such  strong  facts. 

There  could  never  be  a  seizure  upon  suspicion, 
if  this  was  not  warrantable  at  the  time. 

What  has  appeared  since  to  remove  the  siik- 
picion,  and  to  prove  Shattuck  to  be  a  Danish 
subject? 

All  the  original  facts  remain,  and  the  case 
rests  on  Shattuck's  expatriation,  whence  arise 
two  inquiries. 

1.  As  to  the  right,  in  point  of  law,  to  expa- 
triate. 

2.  As  to  the  exercise  of  the  ri^ht,  in  fact. 
1.  As  to  the  rij^ht  of  expatriation. 

He  was  a  native  of  Connecticut,  and,  for 
aught  that  appears  in  the  record,  remained  here 
until  the  year  1789,  when  we  first  hear  of  him 
in  the  Island  of  St.  Thomas's.  This  was  after 
the  revolution,  and,  therefore,  there  can  be  no 
question  as  to  election,  at  lea^t  there  is  no  proof 
of  his  election  to  become  a  subject  of  Den- 
mark. 

If  the  account  of  the  case  of  Isaac  WilliamK 
{1  Tuck.  Bl.  part  i,  App.  p.  4S6,y  is  correct,  it 

1.— The  state  of  the  case,  and  the  opinion  of  Cb. 
J.  Bllflworth,  as  extracted  by  Judire  Tucker  from 
''The  National  Magazine^"  No,  8,  p.  254,  are  as 
follows : 

On  the  trial  of  Isaac  Williams,  in  the  District  (qu. 
Circuit)  Court  of  Connecticut,  Feb.  27,  1797.  for  ac- 
ceptingr  a  commission  under  the  French  republic, 
and  under  the  authority  thereof  committlnir  acta 
of  hostility  aflrainst  Great  Britain,  the  defendant 
alleged,  and  offered  to  prove,  that  he  had  expatxi- 
ated  himself  from  the  United  States  and  become  a 
French  citiaen  before  the  commencement  of  the 
war  between  Franco  and  Bngland.  This  produced 
a  question  as  to  the  riflrht  of  expatriation,  when 
Judsre  BUsworth,  then  Chief  Justice  of  the  United 
States,  is  said  to  have  delivered  an  opinion  to  the 
following  effect. 

'*The  common  law  of  this  country  remains  the 
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HH*]  was  *the  opinion  of  Ch.  J.  Ellsworth, 
that  a  citizen  of  the  Unitefl  States  could  not 
expatriate  himself.  That  learned  judge  is  re- 
(Mirted  to  liave  said  in  that  case,  that  the  com- 
mon law  of  this  country  remains  the  same  as  it 
wa*i  liefore  the  revolution. 

But  in  the  case  of  Jansoti  v.  Talbot,  3  DcUl. 
/•'./.  this  court  inclined  to  the  opinion  that  the 
rijarlit  exists,  but  the  difficulty  was,  that  the 
law  had  not  pointed  out  the  mode  of  election 
and  of  proof. 

It  must  l)e  admitted  that  the  right  does  ex- 
Ut,  but  its  exercise  must  be  accompanied  by 
three  circumstances. 

1.  Fitness  in  point  of  time. 

2.  Fairness  of  intent. 

H^*]    *S.  Publicity  of  the  act. 

But  the  right  of  expatriation  has  certain 
characteristics,  which  distinguish  it  from  a 
locomotive  right,  or  a  right  to  change  the 
4lomicile. 

By  exi)atriation  the  party  ceases  to  be  a  citi- 
yjt^a  and  becomes  an  alien,  tf  he  would  again 
l>eoome  a  citizen,  he  must  comply  with  the 
terms  of  the  law  of  naturalizsation  of  the  country, 
although  he  was  a  native. 

Hut  by  a  mere  removal  to  another  country 
for  purposes  of  trade,  whatever  privileges  he 
may  acquire  in  that  country,  he  does  not  cease 
to  be  a  citizen  of  this. 

With  respect  to  other  parties  at  war,  the  place 
of  domicile  determines  his  character,  enemy,  or 
neutral,  as  to  trade.    But  with  respect  to  his 

same  as  it  was  before  the  revolution.  The  present 
question  is  to  be  decided  by  two  grreat  principles ; 
one  id,  that  aii  the  members  of  a  civil  community 
Hre  bound  to  each  other  by  compact ;  the  other  is, 
that  one  of  the  parties  tc  this  compact  cannot  dis- 
solve it  by  his  own  act.  The  compact  between  our 
crimm  unity  aDd  its  members  is,  that  the  community 
)*hiiU  protect  its  members ;  and  on  the  part  of  the 
members,  that  they  will  at  all  times  be  obedient  to 
the  laws  of  the  community,  and  faithful  to  its  de- 
fence. It  necessarily  results  that  the  member  can- 
not dinolve  the  compact  without  the  consent  or 
(lefaalt  of  tbeoommuuity.  There  has  been  no  con- 
^nt.  no  default.  Bxpre^  consent  is  not  claimed  ; 
but  it  is  arffued  that  the  consent  of  the  community 
n  implied,  by  its  policy,  its  condition,  and  its  acts. 
In  countries  so  crowded  with  inhabitants  that  the 
means  of  sutieistence  are  difficult  to  be  obtained,  it 
is  reason  and  policy  to  permit  emigrration ;  but  our 
lioHcy  is  different,  for  our  country  is  but  scarcely 
settled,  and  we  have  no  inhabitants  to  spare.  Con- 
sent has  been  arfrued  from  the  condition  of  the 
i-ountry,  because  we  are  in  a  state  of  peace.  But 
rhougrh  we  were  in  peace,  the  war  had  commenced 
in  Europe ;  we  wished  to  have  nothing  to  do  with 
the  war,  but  the  war  would  have  something  to  do 
with  us.  It  has  been  difficult  for  us  to  keep  out  of 
the  war ;  the  progrress  of  it  has  threatened  to  involve 
us.  It  has  been  necessary  for  our  (rovernment  to 
lie  vigilant  in  restraining  our  own  citizens  from 
those  acts  which  would  involve  us  in  hostilities. 

*'The  most  visionary  writers  on  this  subject  do 
not  contend  for  the  principle  in  the  unlimited  ex- 
tent, that  a  citizen  may  at  any,  and  at  all  times,  re- 
nounce bis  own,  and  Join  himself  to  a  foreign 
i'ountry. 

**  Consent  has  been  argued  from  the  acts  of  our 
government  permitting  the  naturalization  of  for- 
<*igner8.  When  a  foreigner  presents  himself  here, 
we  do  not  inquire  what  his  relation  is  to  his  own 
<'Ountry ;  we  nave  not  the  means  of  knowing,  and 
the  inquiry  would  be  indelicate;  we  leave  him  to 
judge  of  that.  If  he  embarrasses  himself  bv  con- 
traOTng  contradictory  obligations,  the  fault  and 
folly  are  his  own :  but  this  Implies  no  consent  of 
the  government  that  our  own  should  also  expatriate 
themselves.  It  is,  therefore,  my  opinion,  that 
these  facts,  which  the  prisoner  offers  to  prove  in 
his  defence,  are  totally  irrelevant,"  &c.  The  pris- 
oner was  accordingly  found  guilty,  fined  and  im- 
prisoned. 
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own  country,  the  change  of  place  alone  does  not 
justify  his  trading  with  her  enemy ;  and  he  is 
still  subject  to  such  of  her  laws  as  apply  to 
citizens  residing  abroad.  1  Bob.  165.  {TJw 
IIoop.)  1  Term  Rep.  S4y  Gist  "o.  Maaon,  and 
particularly  8  Term  Rep.  54S,  Potts  v.  BeU, 
where  this  principle  is  advanced  by  Doct. 
NichoU,  the  king's  advocate,  in  p.  555,  admitted 
by  Doct.  Stoabep,  in  p.  561,  and  decided  by  the 
court. 

This  principle  of  general  law  is  fortified  by 
the  positive  prohibition  of  the  act  of  Congress. 

In  France  the  character  of  French  citizen  re- 
mains until  a  naturalization  in  a  foreign  country. 
In  the  United  States  we  require  an  oath  of  ab- 
juration, before  we  admit  a  person  to  be  natur- 
alized. 

If  he  w&s  naturalized,  he  has  done  an  act  dis- 
claiming the  protection  of  the  United  States, 
and  is  no  longer  bound  to  liis  allegiance.  But 
if  he  has  acquired  only  a  special  privilege  to 
trade,  it  must  be  subject  to  the  laws  oi  his 
country. 

2.  But  has  he  in  fact  exercised  the  right  of 
expatriation?  And  is  it  proved  by  legal  evi- 
dence? 

His  birth  is  prima  facie  evidence  that  he  is  a 
citizen  *of  the  United  States  and  throws  the  [*86 
burden  of  proof  upon  him.  No  law  has  been 
shown  by  which  he  could  be  a  naturalized  sub- 
ject of  Denmark,  nor  has  he  himself  ever  pre- 
tended to  be  more  than  a  burgher  of  St.  Thom- 
as's. What  is  the  character  of  burgher,  and 
what  is  the  nature  of  a  burgher's  brief? 

It  is  said  that  to  entitle  a  person  to  own  ships, 
there  must  have  been  a  previous  residence;  but 
no  residence  is  necessary  to  enable  a  man  to  be 
a  captain  of  a  Danish  vessel. 

It  is  a  mere  license  to  trade;  a  permit  to  bear 
the  flag  of  Denmark;  like  the  freedom  of  a  cor- 
poration. It  implies  neither  expatriation,  an 
oath  of  allegiance,  nor  residence.  1  Rob.  13.K 
Ths  Argo.  8  Term  Rep.  4,U,  Pollard  r.  Bell. 
These  cases  show  with  what  facility  a  man  may 
become  a  burgher;  that  it  is  a  mere  matter  of 
purchase,  ana  that  it  is  a  character  which  may 
be  taken  up  and  laid  aside  at  pleasure,  to  an- 
swer the  purposes  of  trade. 

But  there  is  no  evidence  that  he  ever  obtain- 
ed even  this  burgher's  brief.  He  went  from 
Connecticut,  a  lad,  an  apprentice  or  clerk  in 
1788  or  1789.  He  was  not  seen  in  business 
there  until  1795  or  1796.  In  going  in  1789, 
he  had  no  motive  to  expatriate  himself,  as  there 
was  then  no  war.  We  find  him  first  trading  in 
1796,  after  the  war,  and  the  law  of  Denmark 
forbids  a  naturalization  in  time  of  war. 

At  what  time,  then,  did  he  become  a  burgher? 
If  he  ever  did  become  such  in  fact,  and  it  was 
in  time,  he  can  prove  it  by  the  recorti.  Wright's 
burgher's  brief  is  produced,  and  shows  that  they 
are  matters  of  record.  The  brief  itself,  then, 
or  a  copy  from  the  record  duly  authenticated. 
is  the  best  evidence  of  the  fact,  and  is  in  the 
power  of  the  party  to  produce. 

Why  is  it  withheld,  and  other  ex  parte  evi- 
dence picked  up  there,  and  witnesses  examined 
here?  All  the  evidence  they  have  produced  is 
merely  matter  of  inference.  They  have  exam- 
ined witnesses  to  prove  that  he  carried  on  trade 
at  St.  Thomas's,  owned  ships  and  land,  married, 
and  resided  there.  By  the  depositions  they 
prove  that  a  man  is  not  by  law^  permitted  to  do 
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these  things  without  being  a  burgher;  and  hence 
they  infer  his  burgherahip. 
80*]      *These  facts  are  equivocal  in  them- 
selves, and  not  well  proved. 

Certificates  of  citizenship  are  easily  obtained, 
but  are  not  always  true.  This  is  noticed  by  Sir 
W.  Scott,  in  the  cases  before  cited.  A  case 
happened  in  this  country,  2  DaU.  370,  United 
Sintes  T.  Oallaio,  where  a  person  having  taken 
the  oath  of  allegiance  to  Pennsylvania,  agree- 
ably to  the  naturalization  act  of  that  state,  ob- 
tained a  certificate  from  a  magistrate,  confirmed 
by  the  attestation  of  the  supreme  executive  of 
the  state,  that  he  was  a  citizen  of  the  United 
States.  But  upon  a  trial  in  the  circuit  court  of 
Pennsylvania,  it  was  adjud^d  that  he  was  not  a 
citizen.  Captain  Barney  also  went  to  France, 
became  a  citizen,  took  command  of  a  French 
ship  of  war,  returned' to  this  country,  and  is 
now  certified  to  be  a  citizen  of  the  United  States. 
So  in  the  case  of  the  information  against  the 
ship  John  and  Alice,  Captain  Whitesides,  he 
was  generally  supposed  to  he  a  citizen  of  the 
United  States. 

On  the  trial,  evidence  of  his  citizenship  was 
called  for,  when  it  appeared  that  his  father 
brought  him  into  this  country  in  the  year  1784, 
and  remained  here  until  1792,  when  the  father 
died.  Neither  he  nor  his  father  were  natural- 
ized and  the  vessel  was  condemned.  These  in- 
stances sliow  the  danger  of  crediting  such  cus- 
tom house  certificates. 

Ail  these  certificates  in  the  present  case  do  not 
form  the  l)est  evidence,  because  better  is  still  in 
the  possession  of  the  party,  and  he  ought  to 
produce  it. 

The  general  and  fundamental  rules  of  evi- 
dence are  the  same  in  courts  of  admiralty  as  in 
courts  of  common  law.  If  they  appear  to  re- 
lax, it  is  onl^  in  that  stage  of  the  business  where 
they  are  obliged  to  act  upon  suspicion. 

In  the  present  case  the  opinion  of  merchants 
only  is  taken  as  to  the  laws  of  Denmark.  No 
judicial  character,  not  even  a  lawyer,  was  ap- 
plied to.  Certificates  of  merchants  are  no  evi- 
dence of  the  law.  I.  Bob.  58,  (The  Sania 
Crux.) 

The  evidence  offered  is  both  ex  parte  and  ex 
post  fact4>.  Fraud  is  not  to  be  presumed,  but 
87*1  why  was  not  the  burgher's  *brief  pro- 
duced, as  well  as  the  other  papers,  such  as  the 
oath  of  property,  &c.  when  it  was  certainly  the 
most  important  paper  in  the  case? 

The  only  reason  which  can  1^  given  is,  that 
it  did  not  exist.  It  was  a  case  like  that  of  Cap- 
tain Whitesides,  where  people  w^ere  led  into  a 
mistake  from  the  length  of  his  residence,  and 
from  having  seen  him  there  from  the  time  of 
his  youth. 

Upon  the  whole,  then,  we  have  a  ri^ht  to 
conclude  that  Jared  Shattuck  was  not  a  Danish 
subject:  or  that  if  he  was,  the  fact  is  not  pi-oved, 
and,  therefore,  he  remains  a  citizen  of  the 
United  States,  in  the  words  of  the  act  of  Con- 
gress, *' residing  elsewhere." 

The  consequence  must  be  a  condemnation  of 
the  vessel. 

II.  She  was  in  danger  of  condemnation  in  the 
French  courts  of  admiralty,  and  therefore  Cap- 
tain Murray  is  entitled  to  salvage. 

This  depends,  1.  On  the  right  to  retake;  2. 
On  the  degree  of  danger:  and,  3.  The  service 
rendered. 
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1.  He  had  a  right  to  retake,  on  the  ground  of 
suspicion  of  illicit  trade,  in  violation  of  thenon- 
intercourse  law,  as  well  as  on  the  ground  of  her 
being  a  vessel  sailing  under  French  authority, 
and  so  armed  as  to  &  able  to  annoy  unarmed 
American  vessels.  He  had  also  a  right  to 
bring  her  in  for  salvage,  if  a  service  was  ren- 
dered. 

If  his  right  to  retake  depends  upon  the  sus- 
picion of  illicit  trade,  or  u])on  her  being  a  French 
armed  vessel,  he  could  take  her  only  into  a  port 
of  the  United  States. 

The  point  of  illicit  trade  has  already  been 
discussed.  That  the  vessel  was  sailing  under 
French  authority  is  certain :  the  only  question 
is,  whether  she  was  capable  of  annoying  our 
commerce. 

She  had  port-holes,  a  musket,  powder  and 
balls,  and  *eight  Frenchmen,  who,  prob-  [*8S- 
ably,  as  is  usual,  had  each  a  cutlass.  Vessels 
have  been  captured  without  a  single  musket. 
Three  or  four  cutlasses  are  often  found  sufli- 
cient. 

The  vessel  was  suflSciently  armed  to  justify 
C/sptain  Murray,  under  liis  instructions,  in 
bringing  her  in. 

If,  then,  the  taking  was  lawful,  has  she  been 
saved  from  such  danger  as  to  entitle  Captain 
Murray  to  salvage? 

There  is  evidence  that  Captain  Wright  re- 
quested Captain  MuiTay  to  take  the  vessel  to 
prevent  her  falling  into  the  hands  of  the  En- 
glisli.  He  consented  to  be  carried  into  Martin- 
fque.  He  protested  only  against  the  privateer, 
not  against  Captain  Murray.  His  letter  tc>- 
Captain  Murray  does  not  complain  of  the  recap- 
ture, but  of  the  detention.  The  taking  was  an 
act  of  humanity,  for  if  Captain  Murray  had 
taken  out  the  Frenchmen,  and  left  the  vessel 
with  only  Captain  AVright  and  tlie  boy,  they 
could  not  have  navigated  her  into  port,  and  she 
must  have  l)een  lost  at  sea,  or  fallen  a  prey  to 
the  brigands  of  the  islands.  This  alone  was  m 
service  which  ought  to  be  rewarded  with  sal- 
vage. 

But  she  was  in  danger  of  condemnation  in 
the  French  courts  of  admiralty. 

The  case  of  Talbot  t.  Seeman  has  confirmetl 
the  principle  adopted  by  Sir  W.  Scott,  in  the 
case  of  The  War  Oruikan,  2  Rob.  240,  that  the 
departure  of  France  from  the  general  principles 
of  the  law  of  nations,  varied  tne  rule  that  sal- 
vage is  not  due  for  the  recapture  of  a  neutral 
out  of  the  hands  of  her  friend;  and  that  the 
general  conduct  of  France  was  such  as  to  ren- 
der the  recapture  of  a  neutral  out  of  her  hands 
an  essential  service  which  would  entitle  the  re- 
captors  to  salvage.  If  she  had  been  carried  in- 
to a  French  port,  how  unequal  would  have  been 
the  conflict?  Who  would  have  been  believed, 
the  privateer  or  tlie  claimant?  The  Danish 
papers  would  have  been  considered  only  as  a 
cover  for  American  proi)erty.  The  danger  is 
shown  by  the  apprehensions  of  Captain  W  right 
and  his  crew ;  by  the  declarations  of  the  priva- 
teer; by  the  procen  wrbal;  and  by  the  actual 
imprisonment  of  the  crew. 

*But  independent  of  the  general  mis-  [*8I> 
conduct  of  France,  there  are  several  French 
ordinances  under  wliich  she  might  have  l>een 
condemned.  The  case  of  PolUird  v.  BcU,  s 
Term.  Rep.  444,  shows  that  such  ordinances 
may  justify  the  condemnation.     The  case  of 
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Bnmrdi  c.  Afotteau:r,  Daug.  575,  shows  that 
ihe  French  courts  actually  do  proceed  to  con- 
demnation upon  them,  as  in  the  case  of  throw- 
in?  over  papers,  &c.  So  in  the  case  of  Mayne 
r.  Walter,  Prtrk  on  Inmranee,  414,  {363,)  the 
condemnation  was  because  the  vessel  had  an 
English  Bupen^rgo  on  board. 

By  the  ordinances  of  France,  (Jode  den  prices, 
rM.  1,  p.  S06,  ^.  .9,  "allforeiffn  vessels  shall  be 
eood  prize  in  which  there  shall  lie  a  supercargo, 
tx>mmis8ary  or  chief  officer  of  an  enemy's 
country ;  or  the  crew  of  which  shall  be  com- 
|)08ed  of  one-third  sailors  of  an  enemy's  state; 
or  which  shall  not  have  on  board  the  roUs 
d  equipage  certified  by  the  public  officers  of  the 
neutral  places  from  whence  the  vessels  shall 
have  sailed. " 

And  by  another  ordinance,  1  Code  dee  prises, 
.UKi,  §.  6\  "  No  regard  is  to  be  paid  to  the  pass- 
ports granted  by  neutral  or  allied  powers  to 
the  owners  or  masters  of  vessels,  subject  of  the 
enemy,  if  they  have  not  been  naturalized,  or  if 
they  shall  have  not  transferred  their  domicile  to 
the  states  of  the  said  powers  three  months  be- 
fore the  Ist  of  September  in  the  present  year; 
nor  shall  the  said  owners  and  masters  of  vessels, 
su}>jectH  of  the  enemy,  who  shall  have  obtained 
^uch  letters  of  naturalization,  enjoy  their  effect, 
if.  after  they  shall  have  obtained  them,  they 
shall  return  \o  the  states  of  the  enemy,  for  the 
purpose  of  there  continuing  their  commerce;" 
and  by  the  next  article,  *'  vessels,  enemy  built, 
or  which  shall  have  been  owned  by  an  enemy, 
^ha^  not  be  reputed  neutral  or  allied,  if  tliere 
are  not  found  on  board  authentic  documents, 
executed  before  public  officers  who  can  certify 
their  date,  and  prove  that  the  sale  or  transfer 
thereof  had  been  made  to  some  of  the  subjects 
of  an  allied  or  neutral  power,  before  the  com- 
mencement of  hostilities;  and  if  the  said  deed 
or  transfer  of  the  property  of  an  enemy  to  the 
•subject  of  the  neutral  or'  ally  sliall  not  have 
U>«n  duly  enregistered  before  the  principal 
officer  of  the  place  of  departure,  and  signed  by 
the  owner,  or  the  person  by  him  authorized." 
90*]  *In  violation  of  these  ordinances,  the 
chief  officer.  Captain  Wright,  was  a  Scot,  an 
enemy  to  France:  for  although  he  had  a  bur- 
.j:her*8  brief,  yet  it  did  not  appear  that  he  had 
resided  three  months  before  he  obtained  it; 
and  we  have  before  seen  that  a  previous  resi- 
dence was  not  necessary  by  the  laws  of  Den- 
mark to  entitle  him  to  a  burgher's  brief  for  the 
ptirpoJie  of  being  master  of  a  vessel.  In  the 
next  place,  the  whole  number  of  the  crew  with 
the  captain,  being  eleven,  and  three  of  the  crew 
\K\ng  Americans  and  the  captain  a  Scot,  more 
than  one-third  of  the  crew  were  enemies  of 
France.  The  muster  roll  did  not  describe  the 
plac«  of  nativity  of  the  crew.  The  vessel  was 
purchased  after  the  commencement  of  hostili- 
ties between  France  and  the  United  States. 
And  there  was  no  authoritv  on  board  from  the 
American  owners  to  Phiflips,  the  agent  who 
made  the  sale,  in  violation  of  the  regulation  of 
17th  February,  17^4,  a^t.  4,  ;i  Code  des  prises, 
p-  14*  which  declares  "the  vessel  to  he  good 
prize,  if  being  enemy  built,  or  belonging  origin- 
al !y  to  the  enemy,  tfie  neutral,  the  aUied,  or  the 
French  proprietor,  shall  not  be  able  to  show,  by 
authentic  documents  found  on  board,  that  he  had 
Inquired  his  right  to  her  Ijef  ore  the  declaration  of 
war. "  See  also  if  Valin,  249,  s.  .9.  €51,  s.  12  and  244. 
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What  chance  of  escape  had  this  vessel,  under 
all  these  ordinances  which  the  French  courts 
were  bound  to  enforce?  The  case  of  Folia rd  r. 
Bell,  8  Term  Rep.  4^4>  is  precisely  in  point. 
The  vessel  in  that  case  was  Danish,  and  had  all 
the  papers  usually  carried  by  Danish  vessels. 
But  she  was  condemned  in  the  highest,  court  of 
appeal  in  France,  because  the  captain  was  a 
Scot  who  had  obtained  a  Danish  burgher's 
brief  subsequent  to  the  hostilities. 

Has  there,  then,  been  no  service  rendared? 

It  is  no  objection  to  the  claim  of  salvage  that 
it  is  not  made  in  the  libel.  Salvage  is  a  con- 
demnation of  part  of  the  things  saved.  The 
prayer  for  condemnation  of  the  whole  includes 
the  part.  It  may  be  made  by  petition,  or  even 
ore  tenus. 

The  means  used  for  saving  need  not  be  used 
with  that  sole  view.     Talboi  v.  Se^^nian. 

*As  to  the  quantum  of  salvage,  he  re-  *[9 1 
ferred  to  the  opinion  of  Sir  W .  Scott,  in  the 
case  of  TJie  SaraJi.  1  Rob.  ;^6;i. 

III.  But  if  the  Charming  Betsy  is  not  liable 
to  condemnation  under  the  non-intercoursi* 
law,  and  if  Captain  Murray  is  not  entitled  to 
salvage,  yeX  the  restitution  ought  to  be  made  of 
the  net  proceeds  of  the  sale  only,  and  not  with 
damages  and  costs. 

In  maritime  cases  probable  cause  is  always  a 
jastification.  The  grounds  of  suspicion  in  the 
present  instance  have  been  already  mentioned ; 
and  when  to  these  are  added  the  circumstances 
that  it  was  at  Captain  Wright's  request,  that 
Captain  Murray  took  posseasion  of  the  vessel ; 
that  he  consented  to  be  carried  into  Martinique ; 
that  if  he  had  taken  out  the  Frenchmen  and 
left  the  vessel  in  the  midst  of  the  ocean  with 
only  Captain  Wright  and  his  boy,  the}^  would 
have  been  left  to  destruction ;  that  part  of  the 
cargo  was  damaged,  part  rifled,  and  all  perish- 
able; and  that  Captain  Murray  offered  to  re- 
lease the  vessel  and  cargo,  on  security,  there 
can  hardly  be  a  stronger  case  to  save  him  from 
a  decree  for  damages. 

In  the  case  of  the  Two  SustinmiJis,  JiBAib.  110, 
it  is,  by  Sir  W.  Scott,  taken  as  a  principle  that 
a  seizure  is  justified  by  an  order  for  further 
proof,  and  he  decreed  a  restitution  of  the  pro- 
ceeds only,  it  not  being  shown  that  the  captors 
conducted  themselves  otherwise  than  with  fair 
intentions. 

In  the  present  ease  there  is  no  pretence  that 
Captain  Murray  did  not  act  from  the  purest 
motives,  and  from  a  wish  faithfully  to  execute 
his  instructions. 

Key,  contra. 

1.  The  schooner  Charming  Betsy  and  her 
cargo  were  neutral  property,  and  not  liable  to 
capture  under  the  non-intercourse  law. 

2.  When  recaptured  she  was  not  an  armed 
French  vessel  capable  of  annoying  our  com- 
merce, and,  therefore,  not  liable  under  the  ju;ts  of 
Congress  authorizing  the  capture  of  such  vessels. 

*3.  She  was  not  in  imminent  danger  PO!J 
when  recaptured,  and,  therefore,  Captain  Mur- 
ray is  not  entitled  to  salvage. 

4.  Under  all  the  circumstances  of  the  ca.se 
he  acted  illegally,  and  is  liable  for  damages, 
which  have  Ixien  "properly  assessed. 

I.  As  to  the  neutral  character  of  the  vessel 
and  cargo,  he  contended, 

1.  That  Jared  Shattuck  never  was  an  Ameri- 
can citizen. 
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2.  That  if  he  was,  he  had  expatriated  him- 
tjolf ,  and  had  become  a  Danish  subject. 

3.  That  if  not  a  Danish  subject,  yet  he  was 
not  a  citizen  of  the  United  States. 

The  evidence  is,  that  he  was  bom  in  Con- 
necticut, but  before  the  declaration  of  inde- 
pendence, and  was,  therefore,  a  natural  bom 
subject  of  Great  Britain.  He  was  in  trade  for 
himself  in  St.  Thomas's  in  1704.  This  he 
could  not  do  until  he  was  21  years  of  age, 
which  «¥ill  carry  back  the  dat€  of  his  birth  to 
the  year  1773.  He  was  an  apprentice  at  St. 
Thomas's  in  the  j-ear  1788  or  1789.  There  is 
no  evidence  of  his  being  in  the  United  States 
since  the  declaration  of  independence.  But  if 
he  had  been,  yet  he  went  away  while  a 
minor,  and  he  could  not  make  his  election  dur- 
ing his  minority.  There  is  no  evidence  that 
his  parents  were  citizens  of  the  United  States. 
Being  a  natural  born  subject  of  Great  Britain, 
he  could  not  l)ecome  a  citizen  of  the  United 
Slates  unless  he  was  here  at  the  time  of  the  revo- 
lution, or  his  parents  w^ere  citizens,  or  unless  he 
l>ecame  naturalized  according  to  law. 

It  is  incumbent  upon  Captain  Murray  to  prove 
him  to  be  a  citizen  of  the  United  States.  It  is 
sufficient  for  us  to  show  that  he  was  born  a  sub- 
ject of  Great  Britain.  They  must  show  how  ht 
becjime  a  citizen.  This  is  a  highly  penal  law, 
and  every  thing  must  ]>e  proved  which  is  neces- 
sary to  bring  the  case  within  the  penalty. 

3.  But  if  he  ever  was  a  citizen  of  the  United 
States,  he  had  expatriated  himself. 
93*]  *That  every  man  has  a  right  to  expa- 
triate himself,  is  admitted  by  all  the  writers  upon 
general  law;  and  it  is  a  principle  peculiarly  con- 
genial to  those  upon  which  our  constitutions 
an:  founded. 

Some  of  the  states  of  the  union  have  express- 
ly recognized  the  right,  and  even  prescribed  the 
form  of  expatriation.  But  where  the  form  is 
not  prescribed,  nothing  more  is  necessary  than 
that  it  l)e  accompanied  with  fairness  of  inten- 
tion, fitness  of  time,  and  publicity  of  election. 

In  the  present  instance,  all  th^  circumstan- 
C€»«  concur. 

No  time  could  have  been  more  fit  than  the 
yt«ir  1788  or  1789,  when  all  Europe  and  Ameri- 
ca were  in  a  state  of  profound  peace.  His  coun- 
try had  then  no  claim  to  his  service. 

The  fairness  of  intention  is  evidenced  by  its 
having  been  carried  into  effect  by  an  actual 
bona  fide  residence  of  10 or  11  years;  by  serving 
an  apprenticeship ;  by  actual  aomiciliation ;  by 
marriage;  by  becoming  a  burgher;  byacquir- 
ing^lands,  and  by  owning  ships. 

The  publicity  of  election  is  witnessed  by  the 
same  acts,  and  by  taking  the  oath  of  allegiance 
to  Denmark. 

The  United  States  have  prescribed  no  form  of 
expatriation.  All  that  he  could  do  to  render  the 
act  public  and  notorious  has  been  done. 

It  is  said  a  man  cannot  cease  to  be  a  citizen  of 
one  state  until  he  has  become  a  citizen  or  subject 
of  another.  But  a  man  may  become  a  citizen  of 
the  world ;  an  alien  to  all  the  governments  on 
earth.  •  It  is  in  evidence  that  by  the  laws  of 
Denmark,  a  man  cannot  become  a  subject  and 

1.— C/i.  J,  There  can  be  no  doubt  of  that. 

Dallas  said  he  had  been  misunderstood.  He  only 
said  that  the  act  of  becoming- a  citizen  of  another 
state  was  the  most  public  act  of  expatriatiout  and 
the  best  evidence  oi  the  fact. 

218 


carry  on  trade,  without  being  naturalized:  that 
an  oath  of  allegiance  and  an  actual  domicile  are 
necessary  to  naturalization ;  but  that  a  domicile 
is  not  necessary  to  *become  a  burgher  for  [*04 
the  purpose  of  navigating  a  Danish  vessel. 

In  the  two  cases  citea  from  1  Hob,  13S,  The 
Argo,  and  8  Term  Rep,  434,  Pollard  v.  Bell,  the 
question  was  only  as  to  the  national  character 
of  the  master  01  the  vessel,  not  of  the  owner; 
and,  therefore,  they  do  not  apply  to  the  present 
case. 

The  burgher's  brief  of  Captain  Wright  is  dated 
19th  May,  1794,  and  certifies  that  he  had  taken 
the  oath  of  fidelity  to  His  Danish  Majesty,  and 
was  entitled  to  all  the  privileges  of  a  subject. 

3.  But  if  the  facts  stated  in  the  record  are  not 
sufiicient  to  prove  Shattuck  to  be  a  Danish  sub- 
ject, yet  they  do  not  prove  him  to  be  a  citizen 
of  the  United  States,  and  if  he  is  not  a  citizen 
of  the  United  States,  it  is  immaterial  of  what 
country  he  is  a  subject. 

By  tile  law  of  nature  and  nations  a  man  may. 
by  a  bona  fide  domicile,  and  long  continued  resi- 
dence in  a  country,  acquire  the  character  of  a 
neutral,  or  even  of  an  enemy.  In  the  case  of 
Scott  V.  Schwartz,  drmyns'  liep.  677 y  it  was  de- 
cided that  residence  in,  and  sailing  from,  Russia, 
gave  the  mariners  of  a  Russian  ship  the  charac- 
ter of  Russian  mariners,  within  the  meaning  of 
the  British  navigation  act;  and  in  the  case  of 
The  Harmony,  2  Rob,  S64,  Sir  W.  Scott  con- 
demned the  goods  of  an  American  citizen,  be- 
cause, by  a  residence  in  France  for  four  years,  he 
had  acquired  a  domicile  in  that  country  which 
had  given  his  property  the  character  of  the  goods 
of  an  enemy.  In  the  case  of  WHion «?.  Marryatt, 
8  Term  Rep.  31,  it  was  adjudged  that  a  natural 
bom  British  subject  might  acquire  the  character 
of  a  citizen  of  the  UnitSd  States  for  commercial 
purposes. 

II.  The  Charming  Betsy  was  not  a  French 
armed  vessel,  capable  of  annoying  our  com- 
merce, and,  therefore,  not  liable  to  capture  or 
condemnation,  by  virtue  of  the  limited  war 
which  existed  between  the  United  States  and 
France. 

In  supporting  this  proposition  it  is  not  intend- 
ed to  interfere  *with  the  decision  of  this  r*05 
court  in  the  case  of  Talbot  v.  Seeman,  There 
is  a  great  difference  between  the  force  of  the 
Amelia,  in  that  case,  and  that  of  the  Charming 
Betsy.  The  Amelia  had  eight  cannon,  was 
manned  by  twelve  Frenchmen,  and  had  been  in 
possession  of  the  French  ten  days,  and  must  be 
admitted  to  have  been  such  an  armed' French 
vessel  as  came  within  the  meaning  of  the  acts 
of  Confess. 

But  in  the  present  case,  the  vessel  was  built 
at  Baltimore,  and  owned  by  citizens  of  the 
United  States.  When  she  sailed  from  Baltimore 
she  had  four  cannon,  a  number  of  muskets,  &c. . 
which  Shattuck  was  obliged  to  purchase  with 
the  vessel,  and  which  he  afterwards  sold  at  a 
considerable  lass. 

The  captain  swears  that  at  the  time  of  recap- 
ture she  had  only  one  ipusket,  a  few  balls,  and 
twelve  ounces  of  powder;  and  although  M'Far- 
lan  deposes  to  a  greater  quantity  of  arms,  yet  it 
appears  that  he  did  not  go  on  board  of  her  until 
eight  days  after  the  recapture. 

If  arms  w^ere  on  boanl,  they  ought  to  have 
been  brought  in  with  the  vessel.  This  is  par- 
ticularly required  by  the  act  of  Congress.     No 
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arn»  are  mentioned  in  the  account  of  sales.  It 
18  to  be  presumed,  as  none  were  brought  in,  that 
none  were  on  board.  The  captain  expressly 
swear»  that  the  French  put  no  force  or  arms  on 
hoard  when  they  took  her. 

Hhe  could  not,  therefore,  be  such  an  armed 
vessel  as  was  intended  by  the  acts  of  Congress. 

in.  She  was  not  in  imminent  danger  when 
Recaptured,  and  therefore  the  recaplors  are  not 
entitled  to  salvage. 

It  is  a  general  principle  that  the  recapture  of 
a  neutral  does  not  entitle  to  salvage. 

It  is  not  intended  to  question  the  correctness 
of  the  decision  of  this  court  in  the  case  of  Tal- 
ht4  t.  Seenian,  nor  that  of  Sir  W.  Scott,  in  the 
case  of  the  War  Onskan.  Those  cases  were 
exceptions  to  the  general  rule,  because  the  con- 
duct of  France  was  in  violation  of  the  law 
06*]  *of  nations,  and  because  neutral  vessels 
tiad  no  chance  of  escaping  the  rapacity  of  the 
French  prize  courts.  This  system  of -depreda- 
tion upon  neutral  commerce  continued  during 
the  years  1798  and  1799.  The  Amelia  was  re- 
captured by  Captain  Talbot  in  September,  1799, 
while  the  arret  of  18th  Januarv,  1798,  so  inju- 
rious to  neutral  commerce,  and.  the  violences  of 
the  prize  courts,  were  in  full  operation. 

The  Charming  Betsv  was  recaptured  by  Cap- 
tain Murrav  on  the  3d  of  July,  1800.  During 
this  interval  great  events  had  occurred  in  France. 

On  the  9th  of  November,  1799,  Bonaparte  was 
placed  at  the  head  of  the  government,  and  a 
new  order  of  thin^  commenced. 

On  the  24th  of  December,  1799,  the  arret  of 
the  council  of  five  hundred  of  18th  January, 
1798,  which  made  the  character  of  neutral  ves- 
sels dependent  upon  the  quality  of  the  cargo, 
and  declared  gooa  prize  all  those  laden  in  whole 
or  in  part  with  the  productions  of  England  or 
her  possessions,  was  repealed,  and  by  a  new 
decree  the  onlinance  of  1778  was  re-established. 
The  govemmefit  adopted  a  more  enlightened 
and  liberal  policy  towards  neutrals. 

On  the  26th  of  March,  1800,  a  new  tribunal 
of  prizes  was  erected,  at  the  head  of  which  was 
placed  the  celebrated  Portalis,  author  of  the 
CHvil  Code. 

On  the  29th  of  May.  1800,  their  principles 
were  tested  in  the  case  of  the  Pigou.  an  Ameri- 
can ship  belonging  to  Philadelphia.  This  case 
was  a  public  declaration  to  all  the  world  that 
they  began  to  entertain  a  proper  respect  for  the 
law  of  nations,  and  from  this  time  the  mle  of 
salvage,  as  established  in  the  case  of  the  War 
Oruihin,  cea.sed. 

The  Pigou  had  been  condemned  in  an  inferior 
tribunal. 


On  an  appeal  to  the  council  of  prizes,  Por- 
talis, with  a  degree  of  liberality  and  correctness 
which  would  confer  honor  upon  any  court  in 
the  world,  declared  that  ***  excepting  the  [*97 
case  when  a  prize  is  evidently  and  actually 
enemv's  property,  all  questions  about  the 
validity  or  invalidity  of  prizes,  come  to  the 
examination  of  a  fact  of  neutrality."  And  in 
discussing  the  question,  as  to  the  necessitv  of  a 
role  d'equijMtge,  he  says,  "  I  will  begin  wfth  the 
principle  that  all  questions  about  neutrality  an* 
what  are  called  in  law,  questions  bona  fide,  in 
which  due  regard  is  to  be  had  to  facts,  and 
weigh  them  properly  without  adhering  to 
triflmg  appearances."  '*But  it  would  be  a 
gross  error  in  believing  that  the  want  of,  or  the 
least  irregularity  in,  one  of  these  papers,  could 
operate  so  far  as  to  cause  the  vessel  to  be  ad- 
judged good  prize. 

**  Sometimes  regular  papers  cover  an  enemy's 

firoperty,  which  other  circumstances  unmask, 
n  other  circumstances  the  stamps  of  neutrality 
break  through  omissions  and  irregularities  in 
the  forms,  proceeding  from  mere  negligence,  or 
grounded  on  motives  free  from  fraud. 

•*  We  must  speak  to  the  point;  and  in  these 
matters  as  well  as  in  those  which  are  to  be  de- 
termined, we  must  decide  not  by  mere  strict 
forms,  but  bv  the  principles  of  good  faith;  we 
must  say  with  the  law,  that  mere  omissions  or 
mere  irregularities  in  the  forms,  cannot  prej- 
udice the  truth,  if  it  is  stated  by  any  other 
ways :  and  m  aliquid  ex  ffoternnilms  defiriat,  cum 
equitoH  posdt,  sulnieniendum  eat.*'  "The  main 
point  in  every  case  is,  that  the  judge  may  l)e 
satisfied  that  the  property  is  neutral  or  not." 
He  then  cited  a  case  decided  upon  the  6th 
article  of  the  regulation  of  the  21st  of  October. 
1744;  by  which  article  the  act  of  throwing 
over  papers  is  made  a  substantive  eround  of 
condemnation.  But  it  was  decided  that  the 
papers  ought  to  be  of  such  a  nature  as  to  prove 
the  property  to  be  enemy's. 

The  two  grounds  upon  which  the  Pigou  wa** 
condemned  in  the  inferior  tribunal,  were,  that 
she  was  armed  for  war,  without  any  commission 
or  authority  from  the  United  States,  and  that 
there  was  on  board  no  role  d'egmpage  attested 
by  the  public  officers  of  the  port  of  departure. 
She  mounted  ten  guns,  and  was  provided  with 
muskets  and  other  warlike  stores. 

*Upon  the  first  point  it  was  decided  in  [*98 
the  council  of  prizes  that  elie  was  not  armed 
for  war,  but  for  lawful  defence;  and  on  the 
second  that  a  role  d'equipage  was  not  absolutely 
necessary,  if  the  property  appeared  otherwise 
clearly  to  be  neutral.' 


1.— There  to  so  much  reason,  Justice  aud  gwid 
fiemve  VLpnearing  throuRh  a  bad  translation  of,  prob- 
ably, not  a  very  accurate  account  of  this  cose,  that 
it  Is  with  pleasure  transcribed  as  It  has  been  publish- 
ed in  this  country  from  the  London  public;  prints. 

<  opinion  of  Portalis.  After  hiivinK  read  the  opin- 
ion of  commiaaioners  of  the  jrovornment,  left  In 
writing  on  the  table,  which  is  us  follows : 

It  appeam  that  a  judmnent  of  the  tribunal  of 
oi»mmerce  at  L'Orient,  had  granted  Captain  Orccn 
the  replevy  of  his  vessel  and  part  of  the  groods  and 
9pede  which  composed  the  c&rtgo ;  and  that  on  the 
appeal  entered  by  the  comptroller  of  marine  at 
L'Orient  against  that  judgment,  the  tribunal  of  the 
deiiartment  of  Morbihan  declared  the  vessel  and 
caivo  a  good  prize. 

Toe  grounds  on  which  rested  the  decision  of  the 
tribunal  of  Morbihan  were,  that  the  vessel  was 
armed  for  war  without  any  commission  or  author- 
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ir4itIou  from  the  American  govennnent ;  and  that 
there  was  on  tntard  no  role  d'equ,ipa{tt  attested  by 
the  public  officers  of  thfi  port  of  his  departure. 

The  captured  claim  the  nullity  of  the  prize,  and 
that  the  vessel  be  reinstated  in  the  situation  she 
was  in  when  x-apturud,  and  that  she  be  delivered  up 
as  well  as  her  carsro,  and  the  dollars  which  were  on 
board,  and  also  the  papers,  with  damages  and  in- 
terest adequate  to  the  lf)sses  they  had  sustained. 

To  be  able  to  determine  on  the  respective  de- 
mands, we  must  first  fix  upon  the  validity  or  in- 
validity of  the  prize,  excepting  the  case  when  a 
prize  is  evidently  and  actually  enemy's  property, 
all  questionsabout  the  validity  or  invalidity  of  prizes 
come  to  the  examination  of  a  fact  of  neutralitv. 

In  this  case  was  the  tribunal  of  Morbihan  author- 
ized to  determine  that  the  ship  Pigou  was  in  such 
circumstances  as  to  be  prevented  from  being 
acknowledged  and  respected  as  neutral  ? 
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99*]  *In  another  case,  (The  Statira,)  which 
was  decided  very  shortly  after  that  of  tlie 
100*J  Pigou,  by  the  same  council  *of  prizes, 
wo  questions  arose,  1st.  Whether  the  Statira, 
eing  an  American  vessel  captured  bv  a  British 
lOl*]  ship  and  *recaptured  by  a  French  pri- 
vateer, was  liable  to  confiscation  on  the  ground 
of  her  being  in  the  hands  of  an  enemy;  and 
3d.  Whether  her  cargo  was  ground  of  condem- 
nation? 


On  the  first  point  it  was  held,  that  the  mere 
capture  does  not,  before  condemnation,  vest  the 
property  in  the  captor,  so  as  to  make  it  trans- 
ferable to  the  recaptor,  and  therefore  no  ground 
of  confiscation. 

On  the  2d  there  were  two  inquiries:  1st. 
Whether,  in  point  of  law.  the  character  of  the 
vessel,  neutral  or  not,  should  be  determined  by 
the  nature  of  the  cargo?  2d.  Whether  the 
cargo  consisted  of  contraband? 


It  is  said  the  vessel  was  anned  for  war,  and  without 
any  authorization  from  her  8:overnment ;  that  she 
mounted  10  fruns  of  different  rates,  and  that  mus- 
kets and  warlike  stores  have  been  found  in  her. 

The  captured  reply,  that  the  vessel  being  bound 
to  India,  was  anqed  for  her  own  defense,  and  that 
the  warlike  ammunition,  the  muskets  and  gruns,  did 
not  exceed  what  is  usual  to  have  on  board  for  long 
voyages ;  for  my  part-,  I  think  it  is  not  for  having 
arms  on  board  onlv,  that  a  vessel  can  be  said  to  be 
armed  for  war.  The  warlike  armament  is  merely 
of  an  offensive  nature ;  it  is  deemed  so  when  there 
is  no  other  end  than  attacking,  or  at  least  when 
every  thing  shows  that  attack  lis  the  main  point  of 
the  armament ;  then  a  vessel  is  reputed  inimical  or 
pirate  if  she  has  no  oommiaelon  or  papers  which 
may  remove  the  suspicion.  But  defense  is  of 
natural  right,  and  every  means  of  defense  is  lawful 
in  voyages  at  sea,  as  in  every  other  dangerous  oc- 
currence of  life. 

A  vessel  consisting  but  of  a  small  crew,  and 
whose  cai-go  in  goods  amounted  to  a  considerable 
sum,  was  evidently  intended  for  trade,  and  not  for 
war.  The  arms  found  on  board  were  not  to  commit 
plunder  and  hostility,  but  to  avoid  them :  not  for 
attack,  but  for  defense.  The  pretense  of  armament 
for  war,  in  my  opinion,  cannot  be  founded. 

I  am  now  to  discuss  the  second  argument  against 
the  captors  on  the  want  of  a  role  d'equipage,  attest- 
ed by  the  public  officers  of  the  place  of  her  depart- 
ure. 

To  support  the  validity  of  the  prize,  they  allege 
the  regulations  of  the  21st  October,  1774,  of  the  28th 
of  Jul\',  1778,  and  the  decree  of  the  directory  of  the 
12th  ventose,  6th  year,  which  require  a  role 
(VMUipage. 

The  captured,  on  their  part,  claim  the  execution 
of  the  treatj'  of  commerce  between  France  and 
the  United  states  of  America,  of  the  6th  Febru- 
ary, 1778;  they  contend  that  general  regulations 
could  not  derogate  from  a  si)ecial  treaty,  and  that 
the  directory  could  not  infringe  the  treaty  by  an 
arbitrary  decree. 

It  is  a  fact  that  the  regulations  of  1774  and  1778 
and  the  decree  of  the  directory  require  a  role 
d'equipoife  asserted  by  the  public  officers  of  the 
place  of  departure.  It  is  also  a  fact  that  the  role 
d*eguipage  is  not  mentioned  in  the  treaty  of  the  6tb 
February,  as  one  of  the  papers  requisite  to  estab- 
lish neutrality,  but  I  believe  I  am  not  under  the 
necessity  of  discussing  whether  the  treaty  is 
superior  to  the  regtilations,  or  whether  the  regula- 
tions are  superior  to  the  treatv. 

I  will  begin  with  the  principle  that  all  questions 
about  neutrality,  aife  what  are  called  In  law,  ques- 
tions boTui  Me^  in  which  due  regard  is  to  be  had  to 
facte  which  are  to  be  properly  weighed,  without 
adhering  to  trifling  appearances. 

Neutrality  is  to  be  proved ;  for  this  reason,  the 
regulation  of  marine  of  1681,  article  9,  on  prizes, 
states,  that  vessels  with  their  cargoes,  which  shall 
not  have  on  board  charter-parties,  bills  of  lading, 
nor  invoices,  shall  be  considered  as  good  prize. 

From  the  same  motives,  the  regulations  of  1774 
and  1778  put  the  commanders  of  neutral  vessels 
under  obUgation  of  proving  at  sea  their  property 
being  neutral,  by  passports,  biUs  of  lading.  Invoices, 
and  vessels'  papers. 

The  regulation  of  1774,  whose  enacting  parts  have 
been  renewed  by  the  directory,  literally  expresses, 
among  the  mpers  requisite  to  prove  neutral  prop- 
erty, that  there  must  be  a  role  d'equipa/ge  in  due 
form. 

But  it  would  be  a  gross  error  to  suppose  that  the 
want  of,  or  the  least  Irregularity  in,  one  of  these 
papers,  could  operate  so  far  aa  to  cause  the  vessel 
to  be  adjudged  good  prize. 

Sometimes  regular  papers  cover  an  enemy's 
property,  which  other  circumstances  unmask.  In 
other  circumstances  the  stamps  of  neutrality  break 
through  omissions  and  irregularities  in  the  forms, 
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proceeding  from  mere  negligence,  or  grounded  on 
motives  free  from  fraud. 

We  must  speak  to  the  point,  and  In  these  matters 
as  well  as  on  those  which  are  to  be  determined,  we 
must  decide  not  by  mere  strict  forms,  but  by  the 
principles  of  good  faith ;  we  must  say  with  the  law  » 
that  mere  omissions,  or  mere  irregularities  in  the 
forms,  cannot  prejudice  the  truth,  if  it  is  stated  bv 
any  other  ways ;  and  «i  alUjaid  ex  mUmnihua  den- 
cint^  cum  equiias  pof*cit^  tnUlwenUndum  etA. 

Therefore,  the  regulation  of  the  26th  July,  177H, 
art.  2,  after  having  stated  that  the  masters  of 
neutral  vessels  shall  prove  at  sea  their  property 
being  neutral,  by  passports,  bills  of  lading,  in> 
voices,  and  other  vessel-papers,  adds,  one  of  which 
at  least  shall  establish  the  property  being  neutral, 
or  shall  contain  an  exact  description  of  It. 

It  is  not  then  necessary  in  every  case  to  prove  the 
property  neutral  by  the  simultaneous  concurrence 
of  all  the  papers  enumerated  in  the  regulations. 
But  it  is  sufficient,  according  to  the  circumstances, 
that  one  of  these  papers  establish  the  property,  if  It  is 
not  opposed  or  destroyed  by  more  peremptory  cir- 
cumstances. 

The  main  point  in  every  case  is,  that  the  judge 
may  be  satisfied  that  the  property  is  neutral  or  not. 

We  have  a  precedent  of  what  I  asseil  in  art.  6  of 
the  regulation  of  the  21st  October,  1774 ;  by  that 
article  every  vessel  belonging  to  w^hat  nation 
soever,  neutral,  enemy  or  any,  from  which  papers 
shall  be  proved  to  have  been  thrown  overboard, 
shall  be  adjudged  good  prize,  on  the  prcx)f  only  of 
the  papershaving  been  thrown  overboard ;  nothing 
can  be  more  explicit. 

Some  difficulties  arose  on  the  execution  of  that 
severe  clause  of  the  law,  which  has  been  renewed 
by  the  regulation  of  1778. 

On  the  13th  November,  1779,  the  King  wrote  to  the 
admiral  that  he  left  entirely  to  him  and  to  the  com  - 
missioners  of  the  council  of  prizes  to  apply  the 
rigidity  of  the  decree,  and  of  the  regulation  of  the 
28th  July,  or  to  moderate  their  clauses  as  peculiar 
circumstances  would  re(]uire  it  in  their  opinion. 

A  judgment  of  the  council  of  the  27th  ueoember, 
in  the  said  year,  rendered  between  Pierre  Brande- 
bourg,  master  of  the  Swedish  ship  Fortune,  and  M. 
de  la  Kogredourden,  captain  of  the  King's  xebec 
the  Fox,  uberated  the  said  vessel  notwithstanding 
some  papers  had  been  thrown  overboard.  It  was 
determined  that  to  ground  an  adjudication  of  the 
vessel  on  the  papers'  being  thrown  overboard,  they 
ought  to  be  of  such  nature  as  to  prove  the  property 
enemy's,  and  that  the  captain  ought  to  have  had  a 
conoem  in  throwing  his  papers  overboard ;  w^hich 
was  not  the  case  with  the  Swedish  captain. 

In  this  case  without  discussing  whether  American 
captains  are  obliged  or  not  to  exhibit  a  role  d'egtii- 
pa<7e,  att^ted  by  the  public  officers  of  the  place  of 
their  departure,  I  observe  that  this  role  Is  supplied 
by  the  passport,  and  that  the  captured  allege  the 
impossibility  for  them  to  have  their  role  d'  equipatje 
attested  by  public  officers  In  Philadelphia,  since  the 
intercourse  was  forbidden,  under  pain  of  deat-h. 
with  Philadelphia,  yrhere  a  most  tremendous  epi- 
demic was  raging ;  I  must  add,  that  the  passport, 
the  invoice,  and  all  the  vessel's  papers,  establish 
evidently  the  property  of  the  vessel  and  cargo  b€5lng 
neutral ;  none  of  these  papers  have  ever  been  dis- 
puted. Thus  the  invalidity  of  the  capture  is  ol>- 
Wous;  whence  it  follows  that  every  thing  which 
has  been  taken  from  them  ought  to  be  restored,  in 
kind,  or  by  a  just  indemniflcanon. 

As  to  their  claim  for  damages  and  interest,  I  must 
observe,  that  such  a  claim  is  not  in  every  case  the 
sequel  of  the  invalidity  of  the  capture. 

Suspicious  proceedings  of  the  captured  may  occa- 
sion the  mistake  of  the  captors.  But  when  the  in- 
justice on  the  part  of  the  captors  cannot  be  excused, 
the  captured  have  a  right  to  damages  and  interest. 

Let  us  apply  these  principles  to  the  cause.  Could 
the  captors  entertain  any    grounded  suspicions 
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As  to  the  first,  the  commissaiy,  (Portalis)  re- 
views the  laws  upon  this  subiect  prior  to  the 
arret  of  the  council  of  500,  of  the  29th  of  Ni- 
102*]  vose,  year6,  (Januar}-  18,  1798,) 'the 
severity  of  which  he  condemns  ;  but  as  the  Sta- 
lim  was  captured  while  it  was  in  force,  the 
captor  was  entitled  to  have  the  capture  tried  by 
it.  He  observes  that  such  regulations  are  im- 
properly styled  laws,  and  they  are  essentially 
variable  pro  temporibus  eteausin;  that  they  should 
always  be  tempered  by  wisdom  and  equity.  He 
adverts  to  the  words  in  whole  or  in  part,  by 
which,  he  says,  ought  to  be  understood,  a  ^reat 
{)Hrt.  according  to  the  judicial  maxim  parum 
prff  nihUi)  hitbetur.  Upon  this  principle  he  is  of 
opinion,  that  a  ship  ought  not  to  be  subject  to 
confiscation,  even  under  the  law  of  the  29th 
Nivose,  unless  such  a  part  of  the  cargo  comes 

ajcaiost  the  captain  of  the  ship  Pigt)u  ?  was  not  the 
ii(>utrality  of  the  ship  proved  by  her  bein?  an  Ainer- 
i-aii  built  fihip,  by  her  fla^,  by  her  destinution,  by 
the  crew  l)einsr  composed  of  Americans,  by  her  car- 
io>  consLstioK  of  American  goods,  without  auy  con- 
traband articles,  by  the  name  and  the  charactc^r  of 
Captain  Green,  very  well  known  by  services  he  i-en- 
dored  to  the  French  nation,  by  the  register,  the 
iKiartport,  the  invoice,  by  the  papers  on  board,  tlmUly, 
by  the  place  where  she  was  captured,  which 
w8«  far  from  any  suspicious  destination?  It  was 
tlien  impossible  for  the  captors  to  make  any  mis- 
take ;  the  vessel  struck  her  colors  at  the  first  sum- 
mons, the  officers  and  crew  made  faithful  declara- 
rions ;  they  answered  plainly  in  tiieir  examination ; 
nil  pretense  whatever  was  left  to  the  captors ;  they 
don  t  appear  to  have  ol)served  the  forms  prescrit)ed 
by  the  retrulation.  Some  very  heavy  charges  are 
uttered  against  them ;  but  I  think  it  is  not  tmiu  yet 
to  take  notice  of  them ;  they  will  be  discussed  when 
the  articles  captured  are  restored. 

In  those  circumstances,  I  am  of  opinion,  that  a 
more  absolute  and  full  replevy  be  granted  to  Cap- 
tain Green  of  the  American  ship  Pigou  and  her  car- 
tro,  as  well  as  the  papers  found  on  Board ;  as  to  the 
claim  of  damages  and  interest,  made  by  Captain 
Oreen,  that  the  former  be  granted  to  him,  and  they 
Hhall  be  settled  by  arbitrators  in  the  usual  form. 
(Signed)  Poutalis. 

Paris,  6  Prairlal,  8th  year. 

The  council  declare  that  the  capture  of  the  ship 
Pigou  and  her  cargo  Is  nuU  and  of  no  effect;  there- 
fore, grant  a  full  and  absolute  replevy  of  the  vessel, 
rigging  and  apparel,  together  with  the  papers  and 
cargo  to  Captain  John  Green ;  as  to  the  damages  and 
Interest  claimed  by  Captain  Green,  the  council  grant 
them  to  him,  and  they«hall  be  settled  by  arbitrators 
in  the  usual  forms. 

Done  at  Paris,  on  the  9th  Prairial,  8th  year  of  the 
republic. 

Present, 

citizkn  piub8ident8. 

Rkoon,  Niou  Cantk, 

morkac,  montiony, 

MONPLACID,  BARENNBS, 

DrsAiTB,  Pareval, 

Ghakdmaison,  Touunacher. 


1.— The  following  account  of  the  case  of  The  8ta- 
tira  is  extracted  from  London  papers  of  June  1800. 

We  stated  to  our  readers  some  time  ago  the  prln- 
dples  upon  which  the  new  council  of  prizes  at  Paris 
proceeded  with  respect  to  neutral  vessels,  and  we 

S.ve  the  decision  at  length  upon  the  American  ship 
gou,  which  was  ordered  to  be  restored  with  costs. 
That  decision  showed  that  a  greater  degree  of  8>'s- 
tem  had  been  established,  and  that  the  loose  and  fre- 
<iuently  unjust  principles  u}H)n  which  the  directory 
acted  with  respect  to  captures  of  neutral  ships, 
were  meant  to  be  atMindoned.  The  following  is  the 
decision  of  the  council  on  another  case,  that  of  The 
Sutira. 

The  Statira,  Captain  Seaward,  an  American  ship, 
had  been  captured  by  an  English  vessel,  and  recap- 
tured by  ^e  French  privateer  the  Hazard. 

The  first  point  which  the  commissary  considers  is, 
the  effect  which  the  Statira  having  been  in  the  p<M)- 
<«cfi^on  of  the  English  ought  to  have. 
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under  the  description  of  what  is  there  made 
contraband,  as  ought  to  excite  a  presumption  of 
fraud  against  all  the  rest. 

The  question  of  contraband  related  to  40  bar- 
rels of  pitch,  part  of  the  cargo  of  the  Statira. 
He  observed  that  pitch  was  not  made  contraband 
by  the  treaty  of  1778,  but  as  France  was  by  that 
treaty  entitled  to  all  the  advantages  of  the  most 
favored  nation,  and  as  by  a  subsequent  treaty  be- 
tween the  United  States  and  Great  Britain, 
pitch  was  among  the  enumerated  articles  of 
I  contraband,  it  necessaril}^  became  such  in  re- 
'  gard  to  Prance.  . 

He  however  decides  the  quantity  to  be  too 
small  to  justify  condemnation,  even  upon  the 
principle  of  the  law  of  24th  {quwre  29th)  Nixoife. 
And  the  ship  was  restored. ' 

•These  cases  are  read  to  show  that  [*103 

He  ot)serves,  that  if  the  vessel  captured  and  re- 
covered had  been  French,  and  recaptured  by  a  na- 
tional vessel,  there  would  have  been  nothing  due 
to  the  recaptor,  because  this  is  only  the  exercise  of 
that  protection  which  the  state  owes  to  all  its  sub- 
jects in  all  circumstances.  If  it  had  been  recaptured 
by  a  privateer,  the  French  regubition  gives  the  prop- 
erty of  the  vessel  to  the  recaptor,  on  account  of 
the  risk  and  danger  of  privateering.  It  might  be  an 
act  of  generosity  to  restore  the  vessel  to  the  origi- 
nal owner,  but  it  is  not  of  right  that  it  should. 

In  the  next  place,  he  considers  the  case  of  a  neu- 
tral recaptured  from  the  enemy.  If  really  neutral 
he  says  the  vessel  must  be  released.  The  ground  of 
this  higher  degree  of  favor  for  a  neutral  he  states  to 
be,  that  the  French  vessel  must  have  been  lost  in  the 
country.  But  it  is  not  certain  that  the  neutral  cap- 
tured by  an  enemy  may  not  be  released  by  the  ad- 
miralty courts  of  the  enemy.  The  mere  capture 
does  not  vest  the  property  immediately  in  the  cap- 
tor, so  as  to  make  it  transferable  to  the  recaptor. 
The  commlssarv  considers  the  property  not  vested 
in  the  captor  till  sentence  of  condemnation. 

We  believe  this  is  much  milder,  and  more  favor- 
able for  neutrals  than  our  practice.  The  being  a 
certain  time  In  the  enemy's  custody,  or  intra  mtxnia 
transfers  the  property  to  the  captor.  This  was  held 
in  the  late  well  known  case  of  the  Spanish  prize, 
captured  by  the  French,  and  recaptured  by  the 
English.  It  is  to  be  observed,  however,  that  a  prin- 
ciple of  reciprocity  is  pursued,  and  that  we  give  the 
same  indulgence  to  the  neutral  which  they  would 
have  given  us  in  a  similar  case. 

Having  proved  that  the  Statira  was  not  liable  to 
confiscation,  on  the  ground  of  her  being  in  the 
hands  of  an  enemy,  the  commissary  considers 
whether  her  cargo  was  ground  of  confiscation. 

Upon  this  point  he  considers  two  questions :  1st. 
Whether,  in  point  of  law.  the  character  of  the  ves- 
sel, neutral  or  not,  should  be  determined  by  the  na- 
ture of  the  cargo  ?  2d.  Whether  the  cargo  consisted 
of  contraband  ? 

He  then  reviews  all  the  laws  upon  this  head.  He 
shows  that  till  the  decree  of  the  29th  Nivose,  (year  «,) 
January  18, 1798,  the  regulation  states,  "  His  Majes- 
ty prohibits  all  privateers  to  stop  and  bring  into  the 
ports  of  the  kingdom  the  ships  of  neutral  powers, 
even  though  coming  from,  or  bound  to,  the  ports  of 
the  enemy,  with  the  exception  of  those  carrying 
suppUes  to  places  blockaded,  invested  or  besieged. 
Witn  regard  to  the  ships  of  neutral  states  laden  with 
contraband  commodities  for  the  enemy,  they  may 
be  stopped,  and  the  said  commodities  shall  be  seized 
and  confiscated,  but  the  vessels  and  the  residue  of 
their  cargo  shall  be  restored,  unli^ss  the  said  contra- 
band commodities  constituted  three  fourths  of  the 
value  of  the  cargo,  in  which  case  the  ship  and  cargo 
shall  be  wholly  confiscated.  His  Majesty,  however, 
reserves  the  right  of  revoking  the  privilcjges  above 
granted,  if  the  enemy  do  not  grant  a  reciprocal  in- 
dulgence in  the  course  of  six  months  from  the  date 
hereof." 

The  law  of  the  29th  Njvoec  (year  6)  overturned  all 
this  system,  and  enacted,  **That  the  state  of  ships, 
in  regard  to  their  being  neutral  or  hostile,  should 
be  determined  by  their  cargo;  that  accordingly 
every  vessel  found  at  sea,  laden  in  whole  or  in  part 
with  commodities  coming  from  England  or  its  pos- 
sessions, should  be  declared  good  prize,  whoever 
might  be  owners  of  their  articles  and  oommodi- 
Ues." 
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France  had  abBtained  from  those  violations  of 
104*]  the  hiw  of  nations,  which  had  *caused 
the  rule  in  the  case  of  the  War  Otiskan;  and  to 
bring  the  present  case  within  the  principles  es- 
tablished by  the  court  in  the  case  of  Talbot  c. 
Seernun. 

105*]  *The  general  conduct  of  France  hav- 
ing been  changed,  it  is  to  be  presumed  she 
would  have  been  released  with  damages  and 
costs;  if  not  upon  the  principles  of  justice,  good 
faith,  and  the  law  of  nations,  vet  upon  those  of 
policy.  France  was  at  war  with  Great  Britain ; 
partial  htijstilities  existed  with  the  United  States. 
The  non-intercourse  law  prevented  our  vessels 
from  trading  with  France  or  her  dependencies; 
and  the  French  West  Indies  could  only  be  sup- 

Elied  from  the  Danish  islands.  It  is  not  to  be 
elieved,  therefore,  that  they  would,  by  con- 
demning this  vessel,  (coming  to  them  with  those 
very  supplies  which  they  wanted,)  embarrass  a 
trade  so  necessary  to  their  very  existence. 

But  independent  of  the  general  misconduct 
of  France  towards  neutrals,  the  captors  rely 
upon  three  points  arising  under  F^nch  ordi- 
nances. 

1.  That  the  role  d^ equipage,  wants  the  place 
of  nativity  of  the  crew.  But,  according  to  the 
opinion  of  Portalis,  this  is  not  a  fatal  defect, 
nor  is  it,  of  itself,  a  sufficient  ground  for  con- 
demnation. 

106*]  *2.  That  more  than  one-third  of  the 
crew  were  enemies  of  France.  The  word  mate- 
lot,  in  the  ordinance  of  1778,  means  a  sailor,  in 
contradistinction  to  the  captain  or  master.  Ex- 
clude the  captain,  and  there  were  only  10  per- 
sons on  board,  and  only  three  of  those  are  pre- 
tended to  be  enemies;  so  that  one  third  were 
not  enemies  within  the  meaning  of  the  ordi- 
nance. 

But  these  three  pretended  enemies  were 
Americans.  The  hostilities  which  existed  be- 
tween France  and  the  United  States  amounted 
at  most  to  a  partial,  limited  war,  according  to 
the  decision  or  this  court  in  the  case  of  Baas  v. 
Tinges/.  It  was  only  a  war  against  French 
armed  force  found  on  the  high  seas. 

It  did  not  authorize  private  hostiUlies  be- 


tween the  citizens  of  the  two  countries.  Indi- 
viduals are  only  enemies  to  each  other  in  a 
general  war.  The  war  extended  only  to  those 
objects  pointed  out  in  the  acts  of  Congi*ess ;  as 
to  every  thing  else,  the  state  of  the  two  nations 
was  to  be  considered  as  a  state  of  peace.  It  was 
a  war  only  qiioad  hoc.  The  individuals  of  the 
two  nations  were  always  neutral  to  each  other. 
A  citizen  of  the  United  States  could  only  be 
considered  as  an  enemy  of  f^nce  while  in  amis 
against  her;  the  neutrality  was  the  counterpart, 
or  (to  use  a  mathematical  expression)  the  com> 
plement  of  the  war.  A  citizen  of  the  United 
States,  peaceably  navigating  a  neutral  vessel, 
could  not  be  burdened  with  the  cliaract4?r  of 
enemy. 

8.  The  captain  was  a  Scot  by  birth. 

The  ordinance  cited  from  1  Code  den  prineit, 
303,  8,  6,  in  support  of  this  objection,  is  in  the 
alternative.  The  master  of  the  vessel  must  be 
naturalized  in  a  neutral  country,  or  must  have 
transferred  his  domicile  to  the  neutral  country 
three  months  before  the  first  of  September  in 
that  year.  Naturalization  is  not  necessary  if 
there  be  such  a  transfer  of  the  domicile;  and  tlie 
domicile  is  not  necessary  if  the  party  be  natural- 
ized. 

But  the  authoritv  of  Portalis  shows  that  these 
decrees  are  not  to  be  considered  as  laws  but  trub 
modo. 

*They  are  only  regulations  made  at  [*107 
particular  times,  for  particular  purposes. 

If  the  same  evidence  had  been  produced  at 
Guadaloupe  which  has  been  brought  here,  (and 
the  same  would  have  been  more  easily  obtauied 
there,)  there  can  be  no  doubt  the  vessel  would 
have  been  restored. 

It  is  in  evidence  that  other  vessels  of  Mr. 
Shattuck  had  been  released. 

No  salvage  can  be  allowed  unless  the  danger 
was  imminent,  not  problematical. 

IV.  Under  all  the  circumstances  of  the  case. 
Captain  Murray  acted  illegally,  and  is  liable  for 
damages;  which  have  been  properly  assessed. 

His  subsequent  conduct  rendered  the  transac- 
tion tortious  al)  initio.  If  he  was  justified  in 
rescuing  the  vessel  from  the   hands   of    the 


The  severity  of  this  regulation  the  commissary 
condemns,  but  as  the  Statira  was  captured  while  ft 
was  in  force,  the  captor  was  entitled  to  have  the 
capture  tried  by  it. 

He  examines  next  how  the  reifulation  applies, 
premisiuMT  his  opinion  that  such  regulations  are  im- 
)roperiy  styled  laws,  and  thev  are  essentially  varia- 
)le  prt)  ltmp*yritm»  el  causin ;  that  they  should  always 
je  tempered  by  wisdom  and  equity.  He  adverts  to 
the  words  in  whole  or  in  nart.  By  the  whole,  he 
say's.  ouKht  to  be  understood  a  erreat  part,  according 
to  the  judicial  maxim  parum  pro  niJiuo  haJbeiur. 
Upon  this  principle,  then,  he  is  of  opinion  that  a 
ship  ouffht  not  to  be  subject  to  confiscation  even 
unaer  the  law  of  the  20th  Kivose,  unless  such  a  part 
of  the  cargo  comes  under  the  description  of  what 
is  there  made  contraband,  as  ouvht  to  excite  a  pre- 
sumption of  fraud  against  all  the  rest.  What  that 
part  should  be  is  not  capable  of  definition,  but 
should  be  left  to  the  enUgntened  equity  and  sound 
discretion  of  the  judge.  The  Statira  had  on  board 
sixty  barrels  of  turpentine,  and  forty  barrels  of 
pitch.  The  captor  contended  that  these  were  con- 
traband; Uie  captured  said,  that  by  the  treaty,  of 
1778  with  the  Americans  they  were  not  enumerated 
as  contraband. 

But  the  commissary  shows  that  the  Americans  by 
the  treaty  were  bound  to  admit  the  French  to  ail 
the  advantages  of  the  most  favorite  nations ;  that 
having,  in  a  subsequent  treaty  with  England,  made 
pitch  contraband,  with  respect  to  the  latter,  neces- 
sarily it  became  contrabana  with  regard  to  France. 
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The  learned  commiisary,  however,  thinks,  that 
even  upon  the  principle  of  the  law  of  the  Sith  Ki- 
vose, the  quantity  of  pitch  was  too  small  to  Justify 
confiscation. 

In  the  next  place  the  captor  alleged  that  2,911 

Sieces  of  Campeachy  wood,  part  of  the  cargo  of  the 
tatira,  was  tne  produce  of  £ngUsh  possessions. 

This  i>oint,  however,  had  not  been  regularly  as- 
certained, as  the  report  on  the  subject  was  made 
without  the  captured  being  called  as  a  party. 

The  commissary  states,  however,  strong  ciroum- 
stances  of  suspicion  on  this  head.  The  captured 
had  not  appealed  against  the  confiscation  of  the 
cargo.  The  point  came  under  the  consideration  of 
the  court  on  the  appeal  of  the  captor,  who  wanted 
to  get  both  ship  and  cargo. 

The  commissary,  therefore,  saw  no  reason  for 
condemning  the  ship,  which  was  clearly  neutral : 
but  on  account  of  the  suspicions  against  the  char- 
acter of  the  cargo,  he  thought  no  Indemnification 
whatever  was  due  to  the  captured. 

Judgment  was  pronounced  accordingly. 

The  piratical  decree  of  the  29th  Ni%'ose,  (year  6,) 
mentioned  above  with  so  much  severity  by  Porta liiu 
has  been  repealed,  and  things  have  been  placed  up- 
on the  footing  of  the  regulation  of  1778;  that  is,  the 
French  are  to  treat  neutrals  in  regard  to  contra- 
band in  the  same  way  in  which  they  are  treated  by 
us ;  they  will  not  allow  the  Americans  to  carry  into 
England  a  commodity  which  the  English  would 
seise  as  contraband  going  into  the  courts  of 
France. 
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French,  his  subeequent  detention  of  the  ve^el, 
and  the  sale  of  the  cargo  at  Martinique  by  his 
own  a^nt,  without  condemnation,  were  un- 
authorized acts  in  violation  of  the  rights  of 
neutrality. 

The  libel  says  nothing  of  the  cargo.  It  is 
first  mentioned  in  the  replication.  The  libel 
only  prays  condemnation  of  the  vessel,  on  the 
ground  of  violation  of  the  non-intercourse  law. 

By  law  he  was  bound  to  brin^  the  vessel  and 
cargo  into  a  port  of  the  United  States  for 
adjudlcsition,  and  had  no  authority  to  sell  the 
cargo  before  condenmation.  As  to  the  pretense 
of  her  being  an  armed  French  vessel,  he  ought 
to  have  sent  the  arms  into  port  with  the  vessel 
as  the  only  evidence  of  their  existence. 

The  commander  of  the  French  privateer,  in 
his  commission  to  the  prize-master,  calls  her  the 
l>:mish  schooner  Charming  Betsy,  William 
Wright,  master. 

There  was  no  evidence  to  impeach  the  cre- 
dence due  to  the  papers  found  on  board  of  her, 
108*]  and  which  at  that  *time  had  every  ap- 
pearance of  fairness,  and  which  have  since  been 
iucontestably  proved  to  be  genuine. 

The  facts  stated  in  the  proce^  verbal  are,  that 
she  had  no  log-book;  that  the  mate  declared 
himself  to  be  an  American ;  that  the  flag  and 
l)endant  were  American ;  that  the  Danish  flag 
had  been  made  during  the  chase,  which  was 
confirmed  by  the  two  l^ys,  and  that  she  had  no 
pass  from  the  French  consul.  Whatever  weight 
might  be  given  to  these  facts,  if  true,  yet  the 
outrageous  and  disorderly  conduct  of  the  crew 
of  the  privateer  entirely  destroys  the  credit  of 
the  proee»  verbal^  and  at  best  it  would  be  only 
the  declaration  of  interested  plunderers. 

But  it  is  said  that,  by  the  law  of  nations, 
proliable  cause  is  a  sufficient  excuse;  and  that 
this  law  operates  as  the  law  of  nations. 

In  revenue  laws,  probable  cause  is  no  justifi- 
cation, unless  it  is  made  so  by  the  laws  them- 
Nclves. 

This  is  not  a  war  measure.  If  the  United 
States  were  at  war  it  was  unnecessary,  because 
the  act  of  trading  with  an  enemy,  is  itself  a 
ground  of  condemnation.  This  law  was  paE»ed 
because  the  United  States  were  not  at  war,  and 
wished  to  avoid  it,  by  showing  their  power  over 
the  French  colonies  in  the  West  Indies.  It  is  a 
municipal  regulation,  as  well  suited  to  a  state 
of  peace  as  of  war.  It  affects  our  own  citizens 
only.  It  is  no  part  of  the  law  of  nations.  What 
would  othei*  nations  call  it,  were  they  bound  to 
notice  it?  It  can  give  no  right  to  search  and 
seize  neutrals.     It  could  not  affect  their  rights. 

He  who  takes  must  take  at  his  peril.  The 
law  only  gives  authority  to  seize  vessels  of  the 
United  States.  If  he  takes  the  vessel  of  another 
nation,  he  must  answer  it. 

As  to  the  damages.  Nothing  can  justify 
Captain  Murray;  but  it  was  a  mistake  of  the 
head,  not  of  Uie  heart.  His  intentions  were 
honest  and  correct,  but  he  suffered  his  sus- 
picions Xo  carry  him  too  far.  If  it  was  an  error 
m  judgment,  shall  he  have  salvage?  If  an  in- 
juiT  has  been  done  to  the  innocent  and  unfor- 
lOd*]  tunate  *owner,  shall  he  have  no  redress? 
The  consequences  to  him  were  the  same,  what- 
ever might  have  been  the  motive.  The  damages 
have  been  properly  assessed  in  the  district  court. 
If  damages  are  to  be  given  they  ought  not  to  be 
less  than  the  original  cost  of  vessel  and  cargo, 
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with  the  outfit,  insurance,  interest  and  expenws ; 
and  upon  calculation  it  will  be  found  that  the 
damages  assessed  do  not  exceed  the  amount  of 
these.' 

Dallas.  It  is  said  that  Mr.  Shattuck  never 
was  a  citizen  of  the  United  States. 

What  is  averred  and  admitted  need  not  l)e 
proved. 

Mr.  Soderstrom,  in  his  rejoinder,  exprt^ssly 
admits  that  he  was  once  a  citizen  of  the  LFnited 
States  by  alleging  that  he  had  transferred  his 
allegiance  from  the  government  of  the  United 
States  to  His  Danish  Majesty. 

Mr.  Shattuck 's  burgher's  brief  is  at  length, 
for  the  first  time,  produced  and  admitted  to  lx» 
made  a  part  of  the  record.  It  bears  date  on  the 
10th  of  April,  1797.  It  may  here  l)e  remarked 
that  some  of  the  witnesses  have  testified  that  he 
became  a  burgher  in  1795.  This  shows  how 
little  reliance  ought  to  be  placed  upon  their  tes- 
timonv.  If,  then,  Mr.  Shattuck  did  expatriate 
himself,  it  was  not  until  April,  1797.  It  ha« 
been  conceded  that  a  man  cannot  expatriate' 
himself  unless  it  be  done  in  a  fit  time,  with  fair- 
ness of  intention,  and  publicity  of  act. 

As  to  the  fitness  of  the  time*.  What  was  the 
situation  of  this  country  and  France  in  the 
year  1797. 

In  1795  the  British  treaty  had  excited  the 
jealousy  of  France.  In  1796  she  passed  several 
edicts  highly  injurious  to  our  commerce.  Mr. 
Pinckney  had  been  sent  as  an  envoy  extraor- 
dinary, and  was  refused.  France  had  gone  on 
m  a  long  course  of  injury  and  insult,  which  at 
*length  roused  the  spirit  of  the  nation.  [*1  lO 
On  the  14th  of  June,  1797,  the  act  of  Congress 
was  passed,  prohibiting  the  exportation  of  arms; 
on  the  28d,  the  act  for  the  defense  of  the  portj^ 
and  harbors  of  the  United  States;  on  the  d4th 
the  act  for  raising  80, 000  militia;  on  the  1st  of 
July,  the  act  providing  a  naval  armament;  on 
the  13th  of  June,  1798,  the  first  non-intercourse 
bill  was  passed,  and  on  the  7th  of  July,  the 
treaties  with  France  were  annulled. 

These  facts  show  that  the  time  when  Mr. 
Shattuck  chose  to  expatriate  himself,  was  a  time 
of  approaching  hostilities,  and  when  every  thing 
indicated  war. 

As  to  the  fairness  of  his  intention.  The  same 
facts  show  what  that  intention  was.  It  was  to 
carry  on  that  trade  which  every  thing  tended 
to  show  would  soon  become  criminal  by  the 
laws  of  war,  and  from  the  exercise  of  which 
the  other  citizens  of  the  United  States  were 
about  to  be  interdicted. 

The  act  of  Congress  points  to  this  very  case. 
It  was  to  prevent  transactions  of  this  nature, 
that  the  word  "  elsewhere  "  was  inserted. 

But  why  was  not  this  burgher's  brief,  or  a 
copy  of  it,  put  on  board  the  vessel?  The  answer 
is  obvious,  because  it  would  have  discovered 
the  time  of  expatriation,  which  would  have  in- 
creased the  suspicions  excited  by  the  origin  of 
the  vessel,  by  the  recent  transfer,  by  the  nature 
of  the  cargo,  and  by  the  character  of  the  crew. 

Domicile  in  a  neutral  country  gives  a  man 

1.— Marshall,  Ch,  J,  What  would  have  been  the 
law  as  to  probable  oause«  if  there  had  been  a  public 
greneral  war  between  France  and  the  United  States, 
and  the  vessel  had  been  taken  on  suspicion  of  be- 
infr  a  vessel  of  the  United  States,  trading  with  the 
enemy,  contrary  to  the  laws  of  war?  Would  prob- 
able cause  excuse,  in  such  a  case,  if  It  should  turn 
out  that  she  was  a  neutral? 
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only  the  rights  of  trade:  it  will  not  justify  him 
in  a  violation  of  the  laws  of  his  country. 

If,  then,  Mr.  Shattuck  could  not  expatriate 
himself,  or  if  he  has  not  ex|>atriated  himself, 
.he  is  bound  to  obey  the  laws  of  the  United 
States.  A  nation  has  a  right  to  bind,  by  her 
laws,  her  own  citizens  residing  in  a  foreign 
country' ;  as  the  United  States  liave  done  in  the 
act  of  Congress  resj^ecting  the  slave  trade,  and 
In  the  non-Intercourse  law. 

The  question,  whether  the  vessel  was  capable 
of  annoying  our  commerce,  depends  upon  mat- 
lll*]'ter  of  fact,  of  which  *the  court  will 
judge.  The  numlier  of  men  was  sufficient;  the 
testimony  respecting  the  cutlasses  is  supported 
by  the  nature  of  the  transaction,  and  by  the 
usage  in  such  cases.  Some  arms  were  neces- 
sary to  prevent  Captain  Wright  and  his  boys 
from  rising  anfl  rescuing  the  vessel.  Circum- 
stances are  ds  strong  as  oaths,  and  are  generally 
more  satisfactory. 

The  vessel,  having  port-holes,  was  constructed 
for  war,  and  in  an  hour  after  her  arrival  at 
Guadaloupe  might  have  been  completely  eauip- 
iwd.  Upon  the  principles  of  the  case  of  IcUlwt 
r.  St^mnn,  Captain  Murray  was  bound  to  guard 
against  this,  and  he  would  have  been  culpable 
if  he  had  suffered  her  to  escape. 

But  it  is  siud  that  she  was  not  in  danger  of 
condemnation  by  the  French,  because  Prance 
had  ceased  from  her  violation  of  the  laws  of 
nations,  because  she  had  repealed  the  obnoxious 
arret  of  18th  January,  17§8,  and  because  one 
third  of  the  crew  were  not  her  enemies.  Admit- 
ting all  this,  yet  if  one  ground  of  condemnation 
remained,  she  would  have  been  condemned. 

The  vessel  was  transferred  from  an  enemy  to 
a  neutral  during  the  heat  of  hostilities.  This 
alone  was  a  sufficient  ground  of  condemnation 
under  the  ordinance  already  cited  from  1  Code 
des prises,  SOJ^,  art.  7.  In  the  case  of  Talbot  v. 
Herman,  the  ground  of  salvage  was,  that  the 
vessel  was  liable  to  condemnation  under  a 
French  arret.  And  that  the  courts  of  France 
were  bound  to  carry  the  arret  into  effect. 

The  conduct  of  Captain  Murray  was  not  ille- 
gal. He  was  bound  by  law,  as  well  as  by  his 
instructions,  to  take  the  vessel  out  of  the  hands 
of  the  French.  It  was  with  the  consent,  if  not 
at  the  request,  of  Captain  Wright;  and  it  was 
in  itself  an  act  of  humanity.  Ills  conduct  was 
fair,  upright  and  honorable  in  the  whole  trans- 
action. He  offered  to  take  security  for  the 
vessel  and  cargo.  The  cargo  was  perishable:  if 
it  had  been  brought  to  the  United  States  it 
would  not  have  been  in  a  merchantable  condi- 
tion ;  or  if  it  had  been,  it  would  not  have  sold 
so  high  here  (being  chiefly  articles  of  American 
produce)  as  at  Martinique.  The  sale  was  fair, 
and  the  proceeds  brought  to  the  United  States 
to  wait  the  event  of  the  trial. 

Probable  cause  is  a  thing  of  maritime  juris- 
diction; and  authorities  in  point  may  be  found 
even  at  common  law. 

112*]  *If  it  is  a  municipal  regulation,  it  is 
one  w^hich  affects  the  whole  world.  It  is  en- 
^fted  upon  the  law  of  nations.  It  is  munic- 
ipal only  as  it  emanates  from  the  municipal 
authority  of  the  nation.  But  the  whole  world 
Sa  bound  to  notice  a  law  which  affects  the  inter- 
ests of  all  nations  in  the  world. 

As  to  the  damages;  the  principles  upon  which 
they  are  assessed  do  not  appear  from  the  report 
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of  the  assessors,  but  the  probability  is,  that  they 
were  founded  upon  the  estimates  of  the  proba- 
ble profits  of  the  voyage,  as  stated  in  the  testi- 
mony of  some  of  the  witnesses.  In  a  case  of 
this  kind,  where  the  purity  of  intention  is  ad- 
mitted, it  can  never  be  projjer  to  give  specula- 
tive or  vindictive  damages.  * 

Martin,  in  reply. 

1.  As  to  the  national  character  of  Shattuck. 

He  was  born  before  the  revolution;  probably 
in  1773  or  1774;  at  least  21  years  before  Apnl 
10th,  1797,  which  will  bring  it  before  the  dec- 
laration of  independence. 

In  Duaiie's  Case,  it  was  decided  that  even  if 
it  had  been  proved  that  he  was  born  in  New 
York,  yet  his  birth  being  before  the  revolution, 
and  having  been  carried  to  Ireland  during  his 
minority,  he  was  an  alien. 

The  rejoinder  of  Mr.  Soderstrom  does  not 
admit  the  fact,  that  Shattuck  was  a  citizen  of 
the  United  States;  but  if  it  did,  it  is  coupU^d 
with  an  express  allegation  that  he  had  duly  ex- 
patriated himself;  and  if  part  is  taken,  the 
whole  must  be  taken.  The  words  of  the  rt*- 
joinder  are,  "and  this  party  expressly  alleges 
and  avers  that  the  said  Jared  ShattucK,  at  the 
several  times  and  periods  above  mentioned,  and 
lon^  bc^fore,  and  in  the  intermediate  times 
which  elapsed  between  the  said  several  times  or 
periods,  had  been,  then  was,  ever  since  hath 
been,  and  now  is,  a  subject  of  His  Majesty  the 
Kinff  of  Denmark,  owing  allegiance  to  His 
•said  Majesty,  and  to  no  oSier  prince,  [*1 13 
potentate,  state  or  sovereignty  whatever;  and 
that  he  the  said  Jared  Shattuck  had,  long  be- 
fore his  said  purchase  of  the  said  schooner, 
duly  expatriated  himself  from  the  dominions  of 
the  United  States,  to  those  of  His  said  Majest^^ ; 
and  transferred  his  allegiance  and  subjection 
from  the  said  United  States  and  their  govern- 
ment, to  His  said  Majesty  and  his  government.*' 
The  whole  purport  of  which  is,  that  if  he  was 
ever  a  citizen  of  the  United  States  he  had  ex- 
patriated himself. 

Even  if  it  was  an  admission  of  the  fact,  yet  it 
could  not  prejudice  Mr.  Shattuck,  as  the  re- 
joinder is  by  Mr.  Soderstrom  in  character  of 
consul  of  Denmark,  and  as  the  representative 
of  the  nation. 

If  he  was  bom  before  the  revolution,  he  nev- 
er owed  natural  allegiance  to  the  United  States; 
and  if  he  remained  hoere  after  the  revolution,  dur- 
ing part  of  his  minority,  he  owed  only  a  tempo- 
rary and  local  allegiance ;  during  the  existence  of 
which,  if  he  had  taken  up  arms  against  the 
United  States,  he  would  have  been  guilty  of 
a  treason;  but  that  allegiance  continued  only 
while  he  was  a  resident  of  the  country;  he  had 
a  right  Id  transfer  such  temporary  allegiance 
whenever  he  pleased.  Fbsler's  Or,  Law,  18S, 
185. 

That  he  acted  with  a  fair  and  honest  intention 
Lb  proved  by  his  bona  fide  residence  and  domi- 
cile for  10  or  11  years.  S  Brown's  Civil  atid 
Admiralty  Law,  3SS. 

The  navigation  act  of  Great  Britain  is  a 
municipal  law,  and  yet  a  bona  fide  domicile  and 


1.— Id  answer  to  an  inquiry  by  the  Chief  Justice 
for  authorities  to  support  the  position  that  protMi- 
ble  cause  is  always  a  justiflcation  in  maritime 
cases,  Mr.  Dallas  referred  venenUly  to  Broim's 
CivU  ai\d  AdmiraUy  Law^  anato  the  deeigUms  of  Sir 
Wm.  SeoU, 


Cranch2. 


1804 


Murray  v.  Schooner  Charming  Betsy. 


118 


residence  of  forei^ers  were  held  sufficient  to 
bring  the  personB  within  its  provisions.  Comyn*8 
Rep.  677,  Scott,  qui  tain,  v.  Schwartz,^ 
1 1 4*]  *But  a  stronger  case  than  that  is  found 
in  ;  Bo$.  <fc  PaU,  J^'iO,  Marryatt  v.  Wilson,  in  the 
wchequer  chamber,  on  a  writ  of  error  from  the 
king's  bench. 

In  that  case  a  natural  bom  British  subject, 
oaturalized  in  the  United  States  since  the  peace, 
was  adjudged  to  be  a  citizen  of  the  united 
States  withm  the  treaty  and  navigation  acts  of 
Oreat  Britain,  so  as  to  carrv  on  a  direct  trade 
from  England  to  the  Britisn  East  Indies. 

The  opinion  of  Eyre,  Ch.  J.,  beginning  in  p. 
pu,  \s  very  strong  in  our  favor. 

There  is  no  prooability  that^jie  vessel  would 
have  been  condenmed  at  Guadaloupe.  Mr. 
Shattuck,  and  his  course  of  trade,  were  well 
known  there,  and  they  had*  already  released 
some  of  his  vessels.  Another  reason  is,  that 
Bonaparte  was  at  that  time  negotiating  with  the 
northern  powers  of  Europe,  to  form  a  coalition 
to  support  the  principle  that  free  ships  should 
naake  iree  goods;  and  he  would  have  succeeded, 
but  for  Uie  able  negotiations  of  Lord  Nelson  at 
Copenhagen. 

In  Park  on  Insurance,  363,  it  is  said:  "  If  the 
.ground  of  decision  appear  to  be,  not  on  the 
want  of  neutrality,  but  upon  a  foreign  ordinance 
manifestly  uniust,  and  contrary  to  the  law  of 
nations,  and  the  insured  has  onl^  infringed  such 
a  partial  law ;  as  the  condemnation  did  not  pro- 
ceed on  the  point  of  neutrality,  it  cannot  applv 
to  the  warranty  so  as  to  discharge  the  insurer. 
And  in  support  of  this  position  he  cites  the 
case  of  Mayne  v.  WaMer.      « 

There  is  no  ordinance  of  France,  which, 
upon  the  principles  established  in  the  case  of 
the  Pigou,  would  have  been  a  sufficient  ground 
of  condemnation. 

1 1 5*]  *The  circumstances  required  by  those 
ordinances  are  only  evidenced  of  neutrality, 
which  is  always  a  question  of  bona  fide.  A 
condemnation  upon  either  of  these  ordinances 
alone  would  have  been  contrarv  to  the  law  of 
nations;  but  if  they  are  consiaefed  as  only  re- 
<iuiring  certain  circumstances  tiding  to  es- 
tablish the  fact  of  neutrality,  the^are  perfectly 
c-onsistent  with  that  law.  This  is  tlie  light  in 
which  they  have  been  considered  by  Portalis. 

The  FYench  have  never  considered  our  ves- 

L— The  case  of  Scott  v.  Schwartz  was  an  Informa- 
tion against  the  Kueelnn  ship.  The  Constant,  be- 
cause the  master  and  three-fourths  of  the  mariners 
were  not  of  that  ooantrv  or  place,  acoordlng  to  the 
statute  of  12  Car,  II,  c.  18,  s.  8.  The  ship  was  built 
in  Uuflria,  and  the  cargo  was  the  product  of  that 
couDtrjr.  The  master  was  bom  out  of  the  Russian 
duininiona,  but  In  1733  was  admitted,  and  ever  since 
continued,  a  burger  of  Riga;  and  had  been  a  resi- 
dent there  when  not  engaged  in  foreign  voyages, 
and  traded  from  thence  9  years  before  the  seizure. 
There  were  only  11  mariners  on  board,  of  whom  4 
were  bom  in  Russia,  Morgan,  a  fifth,  was  bom  In 
Ireland,  and  there  bound  apprentice  to  the  master, 
and  as  such  went  with  him  to  Riga,  and  for  three  or 
four  years  before  the  seizure,  served  on  t>oard  the 
aame  ship  and  sailed  therein  from  Riga,  on  this 
And  former  voyages.  The  other  6  were  born  out 
of  the  dominions  of  Russia,  but  Stephen  Hanson, 
%ne  of  them,  bad  resided  at  Riga  8  years  next  t>e- 
fore  the  seizure.  Hans  Yaspero  years.  RelnStcin- 
irrave  4  years,  and  Derrick  Andrews,  the  cook,  7 
years,  and  these  4,  during  those  years,  had  sailed 
f  mm  Riga  in  that  and  other  vessels. 

It  was  adjudged  that  these  people  were  of  that 
country  or  place,  within  the  meaning  of  the  stat- 
ute, and  the  vessel  properly  manned  and  navi- 
gated. 
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sels  as  the  vessels  of  an  enemy.  Our  vessels 
have  not  been  condemned  by  them  as  enemy 
property;  but  their  sentences  have  always  been 
grounded  upon  a  pretended  violation  of  some 
particular  ordinance  of  France.  Hence  it  ap- 
pears that  they  would  not  have  considered  an 
American  vessel,  sold  to  a  Dane,  as  an  enemy's 
vessel  transferred  to  a  neutral  during  a  state  of 
war. 

But  the  claim  of  salva^  is  an  afterthought. 
It  was  not  necessary  to  bnng  her  to  the  United 
States  to  obtain  salvage.  Salvage  is  a  Question  of 
the  law  of  nations,  and  may  1%  decided  by  the 
courts  of  any  civilized  nation.  Instead  of  render- 
ing a  service,  he  has  done  a  tenfold  injury.  Cap- 
tam  Murray's  intentions  were  undoubtedly  cor- 
rect and  honorable,  and  we  do  not  wish  vindic- 
tive damages;  but  Mr.  Shattuck  will  be  a  loser, 
even  if  he  gains  his  cause,  and  recovers  the 
damages  already  assessed. 

Prooable  cause  cannot  justify  the  taking  and 
bringing  in  a  neutral;  but  it  may  prevent  vmdic- 
tive  damages. 

February  22.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court.  The  Charming  Betsy 
was  an  American  built  vessel,  belonging  to  cit- 
izens of  the  United  States,  and  sailea  from  Bal- 
timore, under  the  name  of  the  Jane,  on  the  10th 
of  April,  1800,  with  a  cargo  of  flour  for  St.  Bar- 
tholomew's; she  was  sent  out  for  the  purpose  of 
being  sold.  The  cargo  was  disposed  of  at  St.  Bar- 
tholomew's, but  finding  it  impossible  to  sell  the 
vessel  at  that  place,  the  captain  proceeded  with 
her  to  the  island  of  St.  Thomas,  where  she  was 
disposed  of  to  Jared  Shattuck,  who  changed 
her  ftame  to  that  of  the  Charming  Betsy, 
*and  having  put  on  board  her  a  car^o  [*1 16 
consisting  of  American  produce,  cleared  her 
out  as  a  Danish  vessel  for  the  island  of  Guada- 
loupe. 

On  her  voyage  she  was  captured  by  a  French 

Erivateer,  and  eight  hands  were  put  on  board 
er  for  the  purpose  of  taking  her  into  Quada- 
loupe  as  a  prize.  She  was  afterwards  recapture 
by  Captain  Murray,  commander  of  the  Constel- 
lation frigate,  and  carried  into  Martinique.  It 
appears  that  the  captain  of  the  Charming  Bet- 
sy was  willing  to  betaken  into  that  island;  but 
when  there,  he  claimed  to  have  his  vessel  and 
cargo  restored,  as  being  the  property  of  Jared 
Shattuck,  a  Danish  burgher. 

Jared  Shattuck,  was  born  in  the  United 
States,  but  had  removed  to  the  island  of  St. 
Thomas  while  an  infant,  and  was  proved  to' 
have  resided  there  ever  since  the  year  1789  or 
1790.  He  had  been  accustomed  to  carry  on 
trade  as  a  Danish  subject;  had  married  a  wife 
and  acquired  real  property  in  the  island,  and 
also  taken  the  oath  of  allegiance  to  the  crown 
of  Denmark  in  1797. 

Considering  him  as  an  Amencan  citizen  who 
was  violating  the  law  prohibiting  all  intercourse 
between  the  United  States  and  France  or  its 
dependencies,  or  the  sale  of  the  vessel  as  a  mere 
cover  to  evade  that  law.  Captain  Murrav  sold 
the  cargo  of  the  Charming  Betsy,  which  con- 
sisted of  American  produce,  in  Martinique,  and 
brought  the  vessel  into  the  port  of  Philadelphia, 
where  she  was  libelled  under  what  is  termed  the 
non-intercourse  law.  The  vessel  and  cargo  were 
claimed  by  the  Consul  of  Denmark  as  being  the 
bona  fide  property  of  a  Danish  subiect. 

This  cause  came  on  to  be  heard  before  the 
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judge  for  the  district  of  Pennsylvania,  who  de- 
clared the  seizure  to  be  illegal,  and  that  the  ves- 
sel ought  to  be  restored  ancl  the  proceeds  of  the 
cargo  paid  to  the  claimui>t  or  his  lawful  agent, 
together  with  costs  and  such  damages  as  should 
be  assessed  by  the  clerk  of  the  court,  who  was 
directed  to  inquire  into  and  report  the  amount 
thereof;  for  which  purpose  he  was  also  directed 
to  associate  with  himself  two  intelligent  mer- 
chants of  the  district,  and  duly  inquire  what 
damage  .Tared  Shattuck  had  sustained  by  rea- 
son of  the  premises.  If  they  should  be  of  opinion 
117*]  that  the*officer8  and  crew  of  the  Con- 
stellation had  conferred  any  benefit  on  the 
owners  of  the  Channiug  Betsy  by  reining  her 
out  of  the  hands  of  the  French  captors  they 
were,  in  the  adjustment,  to  allow  reasonable 
compensation  for  the  service. 

In  pursuance  of  this  order  the  clerk  associat- 
ed with  himself  two  merchants,  and  reported 
that  having  examined  the  proofs  and  vouchers 
exhibited  in  the  cause,  they  were  of  opinion 
that  the  owner  of  the  vessel  and  cargo  had  sus- 
tained damage  to  the  amount  of  20,594  dollars 
and  16  cenl«,  from  which  is  to  be  deducted  the 
sum  of  4,363  dollars  and  86  cents,  the  amount  of 
moneys  paid  into  court  arising  from  sales  of  the 
cargo,  and  the  further  sum  qf  1,300  dollars, 
being  the  residue  of  the  proceeds  of  the  said 
sales  remaining  to  be  brought  into  court,  5,663 
dollars  and  86  cent«.  This  estimate  is  exclusive 
of  the  value  of  the  vessel,  which  was  fixed  at 
3,000  dollars. 

To  this  report  an  account  is  annexed,  in  which 
the  damages,  without  particularizing  the  items 
on  which  the  estimate  was  formed,  were  «tated 
at  14,930  dollars  and  30  cents. 

No  exceptions  having  been  taken  to  this  re- 
port, it  was  confirmed,  and,  by  the  final  sen- 
tence of  the  Court,  Captain  Murray  was  ordered 
to  pay  the  amount  thereof. 

From  this  decree  an  appeal  was  prayed  to  the 
circuit  court,  where  the  decree  was  affirmed  so 
far  as  it  directed  restitution  of  the  vessel  and 
payment  to  the  claimant  of  the  net  proceeds  of 
the  sale  of  the  cargo  in  Martinique,  and  reversed 
for  the  residue. 

From  this  decree  each  party  has  appealed  to 
this  court. 

It  is  contended  on  the  part  of  the  captors  in 
substance, 

1st.  That  the  vessel  Charming  Betsy  and 
cargo  are  confiscable  under  the  laws  of  the 
United  States.     If  not  so, 

2d.  That  the  captors  are  entitled  to  salvage. 
If  this  is  against  them, 

3d.  That  they  ought  to  be  excused  from 
1 1 8*]  damages,  *because  there  was  probable 
cause  for  seizing  the  vessel  and  bringing  her  into 
port. 

1st.  Is  the  Charming  Betsy  subject  to  seizure 
and  condenmation  for  having  violated  a  law  of 
the  United  States? 

The  libel  claims  this  forfeiture  under  the  act 
passed  in  February,  1800,  further  to  suspend 
tlie  commercial  intercourse  between  the  United 
States  and  France  and  the  dependencies  thereof. 

That  act  declares  ' '  that  all  commercial  inter- 
course," &c.  It  has  been  very  properly  obsen^- 
ed,  in  argiunent,  that  the  building  of  vessels  in 
the  United  States  for  sale  to  neutrals,  in  the 
islands,  is,  during  war,  a  profitable  busi- 
ness, which  Congress  cannot  be  intended  to  have 
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prohibited,  unless  that  intent  be  manifested  by 
express  words,  or  a  very  plain  and  necessiiry 
implication. 

It  has  also  been  observed  that  an  act  of  Con- 
gress ought  never  to  be  construed  to  violate  the 
law  of  nations  if  any  other  possible  construction 
remains,  and,  consequently,  can  never  be  con- 
strued to  violate  neutral  rights,  or  to  affect  neu- 
tral commerce,  further  than  is  warranted  by  the 
law  of  nations  as  understood  in  this  country. 

These  principles  are  believed  to  be  correct, 
and  they  ought  to  be  kept  in  view  in  construing 
the  act  now  under  consideration. 

The  first  sentence  of  the  act  which  describes 
the  persons  whose  commercial  intercourse  with 
France  or  her  dependencies  is  to  be  prohibited, 
namas  any  perilon  or  pei-sons  resident  within 
the  United  States,  or  under  their  protection. 
Commerce  carried  on  by  persons  within  thi^. 
description  is  declared  to  be  illicit. 

From  persons  the  act  proceeds  to  things,  and 
declares  explicitly  the  cases  in  which  the  vessels- 
employed  m  tliis  illicit  commerce  sliall  be  for- 
feited. Any  vessel  owned,  hired  or  employed, 
wholly  or  in  part,  by  any  person  residing  within 
the  United  States,  or  by  any  citizen  thereof  re- 
siding elsewhere,  which  shall  perform  certain 
*acts  recited  in  the  law,  becomes  liable  [*1 11> 
to  forfeiture.  It  seems  to  the  court  to  be  a  cor- 
rect construction  of  these  words  to  say,  that  the 
vessel  must  be  of  this  description,  not  at  the 
time  of  the  passage  of  the  law,  but  at  the  time^ 
when  the  act  of  forfeiture  shall  be  committed. 
The  cases  of  forfeiture  are,  l«t.  A  vessel  of 
the  description  mentioned,  which  shall  be  vol- 
untarily carried,  or  shall  be  destined,  or  per- 
mitted to  proceed*lo  any  port  within  the  French 
republic.  8he  must,  when  carried,  or  destined, 
or  permitted  to  proceed  to  such  port,  be  a  vessel 
within  the  description  of  the  act. 

The  second  class  of  cases  are  those  where  ves- 
sels shall  be  sold,  bartered,  intrusted,  or  trans- 
ferred, for  the  purpose  that  they  may  proceed 
to  such  port  or  place.  This  part  of  the  "Section 
makes  the  crime  of  the  sale  dependent  on  tlie 
purpose  for  which  it  was  made.  If  it  was  in- 
tended that  any  American  ves.sel  sold  to  a  neu- 
tral should,  ip  the  possession  of  that  neutral, be 
liable  to  the  commercial  disabilities  imposed  on 
her  while  she  belonged  to  citizens  of  the  United 
States,  such  extraordinary  intent  ought  to  have 
been  plainly  expressed ;  and  if  it  was  designed 
to  prohibit  the  sale  of  American  vessels  to  neu- 
trals, the  words  placing  the  forfeiture  on  the  in- 
tent with  which  the  sale  was  made  ought  not  to 
have  been  inserted. 

The  third  class  of  cases  are  those  vefssels 
which  shall"  be  employed  in  any  traffic  by  or  for 
any  person  resident  within  the  territories  of  the 
French  republic,  or  any  of  its  dependencies. 

In  these  cases  too,  the  vessels  must  be  within 
the  description  of  the  act  at  the  time  the  fact 
producing  the  forfeiture  was  committed. 

The  Jane  having  been  completely  transferred 
in  the  island  of  St.  Thomas  by  a  bona  fide  sale 
to  Jared  Shattuck,  and  the  forfeiture  alleged  to 
have  accrued  on  a  fact  subsequent  to  that'trans- 
f er,  the  liability  of  the  vessel  to  forfeiture  must 
depend  on  the  inquiry  whether  the  purcha.ser 
was  within  the  description  of  the  act. 

Jared  Shattuck  having  been  bom  within  tlie 
United  *States,  and  not  being  proved  to  f*120 
have  expatriated  himself  acconding  to  any  fonn 
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pn-scribed  by  law,  is  said  to  remain  a  citizen, 
entitled  to  the  benefit,  and  subject  to  tlie  dis- 
ahilitiesi  imposed  upon  American  citizens; and, 
therefore,  to  come  expressly  within  the  de- 
K  ription  of  the  act  which  comprehends  Ameri- 
ctin  citizens  residing  elswhere. 

Whether  a  person  born  within  the  United 
States,  or  becoming  a  citizen  according  to  the 
established  laws  of  the  country,  can  devest 
bimself  absolutely  of  that  character  otherwise 
than  in  such  manner  as  may  be  prescribed  by 
law,  is' a  question  which  it  is  not  necessary  at 
present  to  decide.  The  cases  cited  at  bar,  and 
the  arguments  drawn  from  the  general  con- 
duct of  the  United  States  on  this  interesting 
>iubject,  seem  completely  to  establish  the  princi- 
ple that  an  American  citizen  may  ac(^uire,  in  a 
forei;rn  country,  the  commercial  privileges  at- 
tached to  his  domicile,  and  be  exempted  from 
the  operation  of  an  act  expressed  in  such  gen- 
eral terma  as  that  now  under  consideration. 
Indeed  the  very  expressions  of  the  act  would 
i-eem  ia  exclude  a  person  under  the  circum- 
siances  of  Jared  Shattuck.  He  is  not  a  person 
under  the  protection  of  the  United  States.  The 
American  citizen  who  goes  into  a  foreign  coun- 
try, although  he  owes  local  and  temporary  al- 
le^ance  to  that  countir,  is  yet,  if  he  performs 
no  other  act  changing  his  condition,  entitled  to 
the  protection  of  ma  own  government;  and  if, 
without  the  violation  of  any  municipal  law,  he 
should  be  oppressed  im justly,  he  would  have  a 
ri<;ht  to  claim  that  protection,  and  the  inter- 
pc^tion  of  the  American  government  in  his 
favor  would  be  considered  as  a  justtiable  in- 
terposition. But  his  situation  is  completely 
changed,  where  by  his  own  act  he  has  made 
hiiaself  the  subject  of  a  foreign  power.  Al- 
though this  act  may  not  be  sufficient  to  rescue 
him  from  punishment  for  any  crime  commit- 
ted against  the  United  States,a  point  not  intend- 
ed to  be  decided,  yet  it  certainly  places  him  out 
of  the  protection  of  the  United  States  while 
within  the  territory  of  the  sovereign  to  whom 
he  has  sworn  allegiance,  and,  consequently, 
takes  him  out  of  the  des(*ription  of  the  act. 

It  is,  therefore,  the  opinion  of  the  Court,  that 
121*]  the  *Charming  Betsy,  with  her  cargo, 
^K'ing  at  the  time  of  her  recapture  the  bona  fide 
property  of  a  Danish  burgher,  is  not  forfeita- 
ble, in  consequence  of  her  being  employed  in 
earning  on  trade  and  commerce  with  a  French 
i'^Iand. 

The  vessel  not  being  liable  to  confiscation, 
the  Court  is  brought  to  the  second  question, 
which  is, 

2d.  Are  the  recaptors  entitled  ^o  salvage? 

In  the  case  of  the  Amelia'  it  was  decided,  on 
m^iture  consideration,  that  a  neutral  armed  ves- 
«'!  in  possession  of  the  French,  might,  in  the 
then  existing  state  of  hostilities  between  the 
two  nations,  be  lawfully  captured;  and  if  there 
were  well  founded  reasons  for  the  opinion  that 
Aw  was  in  imminent  hazard  of  being  con- 
<lemned  as  a  prize,  the  recaptors  would  he  enti- 
tled to  salvage.  The  Court  is  well  satisfied 
with  the  decision  given  in  that  case,  and  con- 
flders  it  as  a  precedent  not  to  be  departed  from 
in  other  cases  attended  with  circumstances  sub- 
•?tantially  similar  to  those  of  the  Amelia.  One 
of  these  circumstances  is,  that  the  vessel  should 

1.— -4nt«,  vol.  1,  p.  1. 
Cranch  2. 


be  in  a  condition  to  annoy  American  commerce. 

The  degree  of  arming  which  should  bring  a 
vessel  within  this  description  has  not  been  as- 
certained, and  perhaps  it  would  be  diflftcult  pre- 
ciselv  to  mark  the  limits,  the  passing  of  which 
would  bring  a  captured  vessel  within  the  de- 
scription of  the  acts  of  Congre.*<s  on  this  subject. 
But  although  there  may  he  difficulty  in  some 
cases,  there  appears  to*  be  none  in  this.  Ac- 
cording to  the  testimony  of  the  case,  there  was 
on  board  but  one  musket,  a  few  ounces  of  pow- 
der, and  a  few  balls.  The  testimony  respecting 
the  cutlasses  is  not  considered  as  showing  that 
they  were  in  the  vessel  at  the  time  of  her  recap- 
ture. The  capacity  of  this  vessel  for  offense 
appears  not  sufficient  to  warrant  the  capture  of 
her  aa  an  armed  vessel.  Neither  is  it  proved 
to  the  satisfaction  of  the  Court,  that  the  Charm- 
ing Betsy  was  in  such  imminent  hazard  of  be- 
ing condemned  as  to  entitle  the  recaptors  to 
salvage. 

*It  remains  to  inquire  whether  there  [*1 22 
was  in  this  case  such  probable  cause  for  send- 
ing in  the  Charming  Betsy  for  adjudication  as 
will  justify  Captain  Murray  for  having  broken 
up  her  voyage,  and  excuse  him  from  the  dam- 
ages sustain^  thereby. 

To  effect  this  there  must  have  been  substan- 
tial reason  for  believing  her  to  have  been  at  the 
time  wholly  or  in  part  an  American  vessel, 
within  the  description  of  the  act;  or  hired,  or 
employed  by  Americans;  or  sold,  bartered,  or 
trusted  for  the  purpose  of  carrying  on  trade  to 
some  port  CFr  place  belonging  to  the  French 
Republic. 

The  circumstances  relied  upon  are,  princi- 
pally, 

1st.  The  proces  verbal  of  the  French  captors. 

2d.  That  she  was  an  American  built  vessel. 

8d.  That  the  sale  was  recent. 

4th.  That  the  captain  was  a  Scotchman,  and 
the  muster-roll  showed  that  the  crew  were  not 
Danes. 

5th.  The  general  practice  in  the  Danish  is- 
lands of  covering  neutral  property. 

1st.  The  proc€tt  verbal  contains  an  assertion 
that  the  mate  declared  that  he  was  an  Ameri- 
can, and  that  their  flag  had  been  American, 
and  had  been  changed,  during  the  cruise,  to 
Danish,  which  declaration  was  confirmed  by 
several  of  the  crew. 

If  the  mate  had  really  been  an  American,  the 
vessel  would  not  on  that  account  have  been  lia- 
ble to  forfeiture,  nor  would  that  fact  have  fur- 
nished any  conclusive  testimony  of  the  charac- 
ter of  the  vessel.  The  proces  rerbai,  however, 
ought  for  several  reasons  to  have  been  suspect- 
ed. The  ^neral  conduct  of  the  French  West 
India  cruisers,  and  the  very  circumstance  of 
declaring  that  the  Danish  colors  were  made 
during  the  chase,  were  sufficient  to  destroy  the 
credibihty  of  the  proces  verbal.  Captain  Mur- 
ray ought  not  to  have  believed  that  an  Ameri- 
can vessel  trading  to  a  French  port  in  the  as- 
sumed character  of  a  Danisli  bottom,  would 
have  been  without  Danish  colors. 

*That  she  was  an  American  vessel.  [*123 
and  that  the  sale  was  recent,  cannot  be  admit- 
ted to  furnish  just  cause  of  suspicion,  unless 
the  sale  of  American  built  vessels  had  been  an 
illegal  or  an  unusual  act. 

That  the  captain  was  a  Scotchman,  and  that 
the  names  of  the  crew  were  not  generally  Dan- 
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iah,  are  circumstances  of  small  import,  when  it 
is  recollected  that  a  very  great  proportion  of 
the  inhabitants  of  St.  Thomas's  are  British  and 
Americans. 

The  practice  of  covering  American  property 
in  the  islands  might  and  would  justify  Captain 
Murray  in  giving  to  other  causes  of  suspicion 
more  weight  than  they  would  otherwise  be  en- 
titled to,  but  cannot  be  itself  a  motive  for  seiz- 
ure. If  it  was,  no  neutral  vessel  could  escape, 
for  this  ground  of  suspicion  would  be  applicable 
to  them  all. 

These  causes  of  suspicion  taken  together 
ought  not  to  have  been  deemed  sufficient  to 
counterbalance  the  evidences  of  fairness  with 
which  they  were  opposed.  The  ship's  papers 
appear  to  have  been  perfectly  correct,  and  the 
information  of  the  captain,  uncontradicted  by 
those  belonging  to  the  vessel  who  were  taken 
with  him,  corroborated  their  verity.  No  cir- 
cumstance existed  which  ought  to  have  discred- 
ited them.  That  a  certified  copy  of  Shattuck's 
oath,  as  a  Danish  subject,  was  not  on  board,  is 
immaterial,  because,  being  apparently  on  all 
the  papers  a  burgher,  and  it  being  unknown 
that  he  was  bom  in  the  United  States,  the  ques- 
tion, whether  he  had  ceased  to  be  a  citizen  of 
the  United  States,  could  not  present  itself. 

Nor  was  it  material  that  the  power  given  by 
the  owners  of  the  vessel  to  their  captain  to  seU 
her  in  the  West  Indies,  was  not  exhibited.  It 
certainly  was  not  necessary  to  exhibit  the  in- 
structions under  which  the  vessel  was  acquired, 
when  the  fact  of  acquisition  was  fully  proved 
by  the  documents  on  board,  and  by  other  testi- 
mony. 

Although  there  does  not  appear  to  have  been 
such  cause  to  suspect  the  Charming  Betsy  and 
her  cargo  to  have  been  American,  as  would 
justify  Captain  Murray  in  bringing  her  in  for 
adjudication,  yet  many  other  circumstances 
combine  with  the  fairness  of  his  character  to 
124*]  'produce  a  conviction  that  he  acted 
upon  correct  motives,  from  a  sense  of  duty; 
for  which  reason  this  hard  case  ought  not  to  be 
rendered  still  more  so  by  a  decision  in  any  re- 
spect oppressive. 

His  oraers  were  such  as  might  well  have  in- 
duced him  to  consider  this  as  an  armed  vessel 
within  the  law,  sailing  imder  authority  from 
the  French  Republic;  and  such  too  as  might 
well  have  induced  him  to  trust  to  very  light 
suspicions  respecting  the  real  character  of  a 
vessel  appearing  to  belong  to  one  of  the  neutral 
islmds.  A  public  officer  intrusted  on  the  high 
seas  to  perform  a  duty  deemed  necessary  by  his 
country,  and  executing  according  to  the  best  of 
his  judgment  the  orders  he  has  received,  if  he 
is  a  victim  of  any  mistake  he  commits,  ou^ht 
certainly  never  to  be  assessed  with  vindictive 
or  speculative  damages.  It  is  not  only  the 
duty  of  the  Court  to  relieve  him  from  such 
when  they  plainly  appear  to  have  been  im- 
posed on  him,  but  no  sentence  against  him 
ought  to  be  lUfirmed,  where,  from  the  natiu^ 
of  the  proc^Klings,  the  whole  case  appears 
upon  the  record,  unless  those  proceedings  are 
such  as  to  show  on  what  the  decree  has  been 
founded,  and  to  support  that  decree. 

In  the  case  at  bar  damages  are  assessed  as 
they  would  be  by  the  verdict  of  the  jury,  with- 
out any  specification  of  items  which  can  show 
how  the  account  was  made  up,  or  on  what 
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principles  the  sum  given  as  damages  was  as- 
sessed. This  mode  of  proceeding  would  not 
be  approved  of  if  it  was  even  probable  from 
the  testimony  contained  in  the  record  that  the 
sum  reportea  by  the  commissioners  of  the  dis- 
trict court  was  really  the  sum  due.  The  dis- 
trict court  ought  not  to  have  been  satisfied  with 
a  report  giving  a  gross  sum  in  damages,  unac- 
compani^  by  any  explanation  of  the  principles 
on  which  that  sum  was  given.  It  is  true  Cap- 
tain Murray  ought  to  have  excepted  to  this  re- 
port. His  not  naving  done  so,  however,  does 
not  cure  an  error  apparent  upon  it,  and  the 
omission  to  show  how  the  damages  which  were 

fiven  had  accrued,  so  as  to  enable  the  judge  to 
ecide  on  the  propriety  of  the  assessment  of  his 
commissioners,  is  such  an  error. 

Although  the  Court  would  in  any  case 
disapprove  of  this  mode  of  proceeding,  yet 
in  order  to  save  the  parties  the  costs  of  fur- 
ther prosecuting  this  business  in  the  circuit 
*court,  the  error  which  has  been  stated  [*12& 
might  have  been  passed  over,  had  it  not  appeared 
probable  that  the  sum,  for  which  the  decree  of 
the  district  court  was  rendered,  is  really  greater 
than  it  ought  to  have  been  according  to  the  prin- 
ciples by  which  the  claim  should  be  adjusted. 

This  Court,  therefore,  is  not  satisfiea  with 
either  the  decree  of -the  district  or  circuit  court, 
and  has  directed  me  to  report  the  following 
decree: 

Decree  of  the  Court. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  circuit  court,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  is  adjuaged,  ordered  and  decreed,  as  fol- 
lows, to  wit:  That  the  decree  of  the  circuit 
court,  BO  far  as  it  affirms  the  decree  of  the  dis- 
trict court,  which  directed  restitution  of  the 
vessel,  and  payment  to  the  claimant  of  the  net 

Sroceeds  of  the  sale  of  the  cargo  in  Martinique, 
educting  the  costs  and  charges  there,  accord- 
ing to  amoimt  exhibited  by  Captain  Murray's 
agent,  being  one  of  the  exhibits  in  the  cause, 
and  so  far  as  it  directs  the  parties  to  bear  their 
own  costs,  be  affirmed;  ana  that  the  residue  of 
the  said  decree,  whereby  the  claim  of  the  owner 
to  damages  for  the  seizure  and  detention  of  his 
vessel  was  rejected,  be  reversed. 

And  the  Cburt  proceeding  to  give  such 
further  decree  as  the  circuit  court  ought  to  have 
given,  doth  further  adjudge,  order,  and  decree, 
that  so  much  of  the  decree  of  the  district  court 
as  adjudges  the  libellant  to  pay  costs  and  dama- 
ges, be  amrmed;  but  that  the  residue  thereof, 
by  which  the  said  damages  are  estimated  at 
20,594  dollars  and  16  cents,  and  by  which  the 
libellant  was  directed  to  pay  that  sum,  be  re- 
versed and  annulled.  And  this  Court  does 
further  order  and  decree,  that  the  cause  be  re- 
manded to  the  circuit  court,  with  directions  to 
refer  it  to  commissioners,  to  ascertain  the  dama- 
ges sustained  by  by  the  claimants,  in  consequence 
of  the  refusal  of  the  libellant  to  restore  the  ves- 
sel and  cargo  at  Martinique,  and  in  consequence 
of  his  sending  her  into  a  port  of  the  United 
States  for  adjudication;  and  that  the  said  com- 
missioners be  instructed  to  take  the  actual  prime 
cost  of  the  cargo  and  vessel,  with  interest  there- 
on, including  *the  insurance  actually  [*126 
paid,  and  such  expenses  as  were  necessarily  sus- 
tained in  cons^uence  of  bringing  the  vessel 
into  the  United  States,  as  the  standard  by  which 

CranchS. 


1804 


Cafbon  v.  Van  Noordek. 


126 


the  damages  ought  to  be  measured.  Each  party 
to  pay  his  own  costs  in  this  court,  and  in  the 
circuit  court.  All  which  is  ordered  and  de- 
creed accordingly. 

A  true  copy, 

E.  B.  Caldwell, 

Clerlt  Sup.  Court  U.  8. 

Captain  Mnmy  was  retmburaed  his  damaffes,  in- 
terest and  chaives,  out  of  the  treasury  of  the  United 
Statee,  by  an  act  of  Gonffrees,  January  31, 1805.. 

Cited— 3  Cranch  506;  1  Wheat.  65;  10  Wbeat  486  ; 
1  Bald.  143;  2  Ben.  50;  6  Ben.  282;  7  Ben.  125 ;  1  Gall. 
Wt;  1  Mason  27. 102;  8  Mason  123;  Newb.  407  ;  14 
BIatchf.480;  7  Otto  60. 


CAPRON  V.  VAN  NOORDEN. 

A  plaintitr  may  assign  for  error  the  want  of  Juris- 
diction in  that  cx>urt  to  which  he  has  chosen  to  re- 
sort. 

A  party  may  take  advantage  of  an  error  in  his  fa- 
vor, if  It  be  ao  error  of  the  court. 

The  courts  of  the  United  States  have  not  Jurisdic- 
tion unleas  the  record  shows  that  the  parties  are 
citizens  of  different  states,  or  that  one  is  an  alien,  &c. 

ERROR  to  the  circuit  court  of  North  Caro- 
lina. The  proceedings  stated  Van  Noorden 
to  be  late  of  IMtt  county,  but  did  not  alleare 
Capron,  the  plaintiff,  to  be  an  alien,  nor  a  citi- 
zen of  any  state,  nor  the  place  of  his  residence. 

Upon  the  general  issue,  in  an  action  of  trespass 
on  the  case,  a  verdict  was  found  for  the  defend- 
ant, Van  Noorden,  upon  which  judgment  was 
rendered. 

The  writ  of  error  was  sued  out  by  Capron, 
the  plaintiff  below,  who  assigned  for  error, 
among  other  things,  first,  "that  the  circuit  court 
aforesaid  is  a  court  of  limited  jurisdiction,  and 
that  by  the  record  aforesaid  it  doth  not  appear,  as 
it  ougnt  to  have  done,  that  either  the  said  George 
('apron,  or  the  said  Hadrianus  Van  Noorden,  was 
an  alien  at  the  time  of  the  commencement  of 
<aid  suit,  or  at  any  other  time,  or  that  one 
of  the  said  parties  was  at  that  or  any  other  time, 
a  citizen  of  the  state  of  North  Carolina  where 
the  suit  was  brought,  and  the  other  a  citizen  of 
another  state;  or  that  they  the  said  George  and 
Hadrianus  were,  for  any  cause  whatever,  per- 
^Tia  within  the  jurisdiction  of  the  said  court, 
and  capable  of  suing  and  being  sued  there." 
127*1  'And,  secondly,  '*  that  bv  the  record 
aforesaid  it  manifestly  appeareth  that  the  said 
circuit  court  had  not  any  jurisdiction  of  the 
cause  aforesaid,  nor  ought  to  have  held  plea 
thereof  or  given  judgment  therein,  but  ought  to 
have  dismissed  the  same,  whereas  the  said  court 
hath  proceeded  to  final  judgment  therein." 

Harper,  for  the  plaintiff  m  error,  stated  the 
only  question  to  be  whether  the  plaintiff  had  a 
riffht  to  assign  for  error  the  want  of  jurisdic- 
tion in  that  court  to  which  he  had  chosen  to  re- 
sort. 

It  is  true,  as  a  general  rule,  that  a  man  cannot 
reverse  a  judgment  for  error  in  process  or  dela^, 
unless  he  can  show  that  the  error  was  to  his  dis- 
adrantage;  but  it  is  also  a  rule,  that  he  may 
reverse  a  judgment  for  an  error  of  the  court, 
fven  though  Tt  be  for  his  advantage.  As  if  a 
verdict  be  found  for  the  debt,  damages,  and 
eoRts,  and  the  judgment  be  only  for  the  debt 
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and  damages,  the  defendant  may  assign  for 
error  that  the  judgment  was  not  also  for  costs, 
although  the  error  is  for  his  advantage. 

Here  it  was  the  duty  of  the  court  to  see  that 
they  had  jurisdiction,  for  the  consent  of  parties 
could  not  give  it. 

It  is  therefore  an  error  of  the  court,  and  the 
plaintiff  has  a  right  to  take  advantage  of  it. 
e  Bac.  Abr.  tU.  Error.  (K.  4.)  8  Co.  69.  a. 
Beecher^s  Gcue.  1  Boll.  Ahr.  759.  Moor,  69£. 
1  LefD.  289,  Bemurd  t.  Bernard. 

The  defendant  in  error  did  not  appear,  but 
the  citation  bavin?  been  duly  served,  the  judg- 
ment was  reversed. 

ated-«  Pet.  116;  16  How.  840;  10  How.  4S&,  666, 
567;  Id.  430,  518;  Id.  473;  6  How.  99;  4  Bias.  126;  7 
Blatchf.441;  1  Abb.  U.  S.  579 ;  Hemp.  4384;  1  Woods 
630;  4  Wash.  4^;  1  Wood.  &  M.  406;  2  Wood.  &  M. 
80 ;  1  Sawy.  156.   See  AnU  pa«e  0. 


HEAD  &  AMORY 

«. 

THE  PROVIDENCE   INSURANCE  COM- 
PANY. 

If  the  insured  make  a  proposition  to  the  under- 
writers to  cancel  the  policy,  which  proposition  is 
rejected;  if  the  underwriters  afterwards  assent  to 
the  proposition,  but  before  information  of  such 
assent  reaches  the  insured,  they  have  notice  of  the 
loss  of  the  vetwel  Insureo,  such  proposition  and 
assent  do  not  in  law  amount  to  an  agreement  to 
cancel  the  policy. 

A  corporate  body  can  act  only  in  the  manner 

f>rescribed  by  the  act  of  incorporation  which  irives 
t  existence.    It  is  the  mere  creature  of  law,  and 
derives  all  its  powers  from  the  act  of  incorporation. 

THIS  was  an  action  on  the  case  brought  by 
the  plaintiffs  in  error,  upon  two  policies  of 
insurance,  in  the  circuit  court  of  the  first  cir- 
cuit, holden  at  Providence,  in  the  district  of 
Rhode  Island, '  in  which  action  judgment  was 
rendered  at  April  term,  1802,  for  the  plaintiffs 
in  error,  upon  one  of  the  policies  only,  viz.,  that 
upon  the  vessel. 

*The  declaration  consisted  of  four  [*128 
counts. 

1.  A  special  count  upon  a  policy  dated  Sep- 
tember 12,  1799,  by  which  the  defendants  in 
error  insured  the  plaintiffs  *'  ten  thousand  dol- 
lars on  merchandise  on  board  the  Spanish  brig 
Nueva  Empressa,  at  and  from  Malaga  to  Vera 
Cruz,  and  at  and  from  thence  to  her  port  of 
discharge  in  Spain;  the  property  being  ship- 
ped in  the  name  of  Spaniards,  and  the  assured 
not  appearing  as  owners  in  any  of  the  papers," 
"  be^ning  the  adventure  upon  the  said  mer- 
chandise at  Malaga  as  aforesaid,  and  to  continue 
durins  the  voyage  aforesiiid,  and  until  said  ves- 
sel shall  be  amvcd  and  moored  at  anchor  twenty- 
four  hours  in  safety." 

2.  A  special  count  on  another  policy  dated 
April  5,  1800.  on  the  vessel,  at  and  from  Cuba, 
to  her  port  of  discharge  in  Si)ain,  by  which  the 
defendants  insured  the  plaintiffs  tlie  sum  of  six 
thousand  dollars. 

3.  A  count  for  money  had  and  received. 

4.  A  count  for  money  paid,  laid  out,  and  ex- 
pended. 

1.— Under  the  act  of  congress  of  February,  13, 
by  which  sixteen  circuit  J  udfres  were  appointed. 
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The  defendants  pleaded  the  general  issue, 
and  the  defense  set  up  at  the  trial  wa8»  that 
the  first  policy  (viz.  on  the  merchandise)  was 
discharged  by  a  subsequent  agreement  between 
the  plaintiffs' and  defendants. 

The  jury  returned  the  following  verdict: 
'*  We  find  on  the  first  count  of  the  plaintiffs' 
declaration,  that  the  defendants  did  not  promise 
in  manner  and  form  as  set  forth  in  the  declara- 
tion. On  the  second  count  we  find  the  de- 
fendants did  promise  in  manner  and  form  as 
set  forth  in  the  declaration,  and  assess  damages 
for  the  plaintiffs  in  the  sum  of  fifteen  hundred 
and  forty -two  dollars  and  five  cents,  being  the 
sum  due  on  said  policy  after  deducting  the 
amount  of  the  premium  notes  due  on  both  said 
policies  with  cost." 

A  bill  of  exceptions  was  taken  by  the  plaint- 
iffs at  the  trial,  which  stated  that  they  ^ve  in  evi- 
dence a  copy  of  the  act  of  incorporation  of  the 
129*]  said  company,  and  the  *two  policies  of 
insurance,  w^hich  were  admitted  by  the  defend- 
ants' counsel  to  have  been  duly  executed  in 
behalf  of  the  company.  That  the  defendants' 
counsel  "further  agreed  and  confessed  before 
the  said  court  and  jury,  that  the  plaintiffs  had 
interest  in  the  said  vessel,  callea  the  Nueva 
Empressa,  and  the  cargo  on  board  the  same,  to 
the  full  amount  of  the  dums  assured  aforesaid 
in  said  policies ;  and  that  the  same  were  captured 
in  and  upon  the  prosecution  of  the  voyage 
mentioned  in  said  policy,  on  the  first  day  of 
August,  1800,  and  afterwards  on  the  80th  day 
of  said  month  of  August,  were  condemned  by 
the  court  of  vice-admiralty  at  St.  John's,  New- 
foundland, as  prize  of  war  to  the  ofiScers  and 
crew  of  the  British  ship  of  war  called  the  Pluto, 
who  captured  the  same  as  aforesaid,  whereby 
the  property  insured  as  aforesaid  was  utterly  lost 
to  the  plaintiffs.  Whereupon  the  said  defend- 
ants, by  their  counsel,  did  contend  and  in- 
sist before  the  said  court  and  jury,  that  the 
force,  effect  ai^l  obligation  of  said  policy  on 
said  cargo,  was  settled  and  discharged  by  a  sub- 
sequent agreement,  which  they  alleged^to  have 
been  made  between  the  plaintiffs  and  the  said 
ProTidence  Insurance  Company,  and  thereup- 
on read  and  gave  in  evidence  to  the  jury  on  the 
trial  aforesaid,  a  certain  letter  from  the  said 
Head  &  Amory  to  Nicholas  BroWn  and  Thomas 
P.  Ives,  merchants,  doing  busine.ss  under  the 
firm  of  Brown  &  Ives,  bearing  date  the  21st  of 
Aupust,  1800,  which  letter  was  admitted  by  the 
plamtiffs,"  and  is  as  follows. 

Boston,  August  21,  1800. 
Messrs.  Brown  &  Ives, 
Genileuien: 

We  have  your  favor  under  the  18th 
inst.  The  brig  Nueva  Empressa  is  still  detain- 
ed at  the  Ilavanna:  having  expected  a  convoy, 
and  the  place  being  closely  watched  by  British 
cniisers,  the  master  has  thought  it  prudent  for 
all  concerned  not  to  proceed  to  sea ;  we  have  no 
direct  advices  from  him,  but  we  learn  by  an 
American  master  from  thence,  that  the  vessel 
is  very  much  eaten  by  the  worms,  and  was  so 
1 30*]  leaky  that  *great  repairs  must  be  made 
and,  perhaps,  it  will  be  necessary  to  reship  the 
effects  in  some  other  Spanish  bottom.  We  are 
about  making  the  attempt  to  have  the  voyage 
terminated  at  the  Havanna,  which  can  only  be 
done  by  the  consent  of  the  oflicers  of  the  Span- 
ish government  there,  and  that  gained  by  a  con- 
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siderable  douceur,  but  before  we  make  this  at- 
tempt, we  wish  to  know  at  what  rate  we  can 
vsettle  with  the  underwriters  on  the  merchan- 
dise; and  if  we  can  make  it  for  our  interest,  and 
permission  as  aforesaid  can  be  obtained,  we 
would  terminate  the  adventure  at  the  Havanna. 
Some  of  the  concerned  have  made  an  agree- 
ment with  their  underwriters  in  this  town  to 
return  twenty-five  per  cent,  and  finish  the  risk 
on  the  above  conditions,  the  hazard  of  her  ^*t- 
ting  safe  to  Spain,  free  from  capture,  being 
very  great;  we  wish  a  conditional  permission 
from  our  underwriters  to  end  the  voyage,  if  we 
can  effect  it,  and  the  rate  of  premium  they 
will  in  such  case  return.  We  are,  &c. 

Head  &  Amory. 
The  bill  of  exceptions  then  states  that  the  de- 
fendants' counsel  lurther  offered  and  gave  in 
evidence  to  the  jury  the  following  papers. 

1.  A  letter  from  Brown  &  Ives  to  the  plaint- 
iffs, dated  August  26th,  1800,  in  which  they 
say,  *•  Your  letter  to  us  on  the  subject  of  that 
veasel  (The  Nvevu  Empregsft)  was  laid  before 
the  Insurance  Company,  and  the  secretary  says. 
"If  Messrs.  Head  &  Amory  are  disposed' to 
make  a  settlement  and  cancel  the  policies,  the 
directors  will  agree  to  return  26  per  cent.,  but 
they  are  not  disposed  to  make  any  conditional 
agreement." 

2.  A  letter  from  the  plaintiffs  to  Brown  & 
Ives,  dated  Boston,  August  28, 1800,  as  follows: 
*•  We  have  your  favor  under  the  26th  instant. 
We  note  the  answer  of  The  Providence  Insur- 
ance Company  to  our  proposal ;  we  are  sorry 
they  w^ill  not  accede  to  our  proposition  for  mak- 
ing the  agreement  conditional.  On  reflection 
we  conclude  to  accept  their  offer  and  cancel 
our  policy,  they  giving  up  our  note  on  our  pay- 
ing one  half  the  *amount  of  the  same,  [*13"l 
and  the  risk  to  cease  at  the  Havanna." 

3.  A  letter  from  Brown  &  Ives  to  the  plaint- 
iffs, dated  Providence,  September  2d,  1800, 
which  says,  "  Your  letter  tons  saying  that  you 
would  settle  the  policy  on  the  Spanish  brig,  on 
a  return  of  25  per  cent,  was  shown  to  the  com- 
pany, and  we  have  received  the  following  note. 

J^r&mdence  Lmirance  Office,  Sept.  I,  180O. 
Gentlenurn, 

"The  Providence  Insurance  Company  will 
agree  to  settle  both  of  the  policies  upon  the 
Spanish  brig  Nueva  Empressa,  &c.  at  the  Ha- 
vanna, and  to  return  25  per  cent,  upon  the 
first,  and  81,  83  1-8  per  cent,  on  the  last,  hut 
they  decline  making  a  partial  settlement  of  one 
without  the  other.  The  premium  note  for  the 
first  policy,  say  5,002  dollars  and  75  cents,  will 
fall  due  at  bank  12th  instant. 

"Yours,  &c. 

"John  Mason,  Pres't. 
"  Mestrrs.  Broitn  <fe  Tws. 

"  You  will  please  to  give  us  your  instruction. 
The  other  company  will  settle  at  the  same  rate, 
say  retain  1  1-2  per  cent." 

4.  A  letter  from  the  plaintiffs  to  Brown  «& 
Ives,  dated  Boston,  Sept.  8d,  1800,  as  follows: 
"  We  have  your  favor  under  the  2d  instant, 
handing  us  a  copy  of  a  note  received  from  the 
President  of  the  Providence  Insurance  Com- 
pany. When  we  consented  to  their  proposi- 
tion of  settling  the  policy  by  paying  25  |>er 
cent,  it  was  not  because  it  was  most  agreeahle 
to  us.  We  wish  to  make  it  conditional,  as  haa 
been  done  in  this  town;  and  we  had  a  right  to 

(branch  2. 


INW 


Head  akd  Amort  v.  Providknce  Insurance  Co. 


131 


<«iippo6e  when  we  consented  to  their  terms,  the 
])usiness  was  settled.  If  we  can  succeed  with 
1 32*]  the  Spanish  government,  the  policies  *on 
vpsisel  and  freight  will  be  withdrawn  of  course 
at  the  asual  custom;  but  we  do  not  think  it 
ri<;ht  to  make  one  the  condition  of  the  other. 
If  we  make  this  settlement,  we  shall  make  every 
effort  by  money  and  interest  to  have  the  adven- 
ture terminate  at  the  Havanna,  and  the  sooner 
we  know  the  better.  By  the  last  accounts  the 
vt's^iel  was  very  much  eaten  by  the  worms,  and 
wante<l  verj'  great  repairs.  This,  we  hope,  will 
induce  them  to  grant  us  the  permission.  The 
temw  we  acced^  to  were  very  favorable  to  the 
company,  as  it  was  paying  tnem  at  the  rate  of 
iiT)  per  cent,  for  the  outwara  premium." 

5.  A  letter  from  Brown  &  Ives  to  the  plaint- 
iffs, dat«d  Providence.  September  9th,  1800,  as 
follows:  "Oentlemen.  your  letter  of  the  3d 
instant  was  laid  before  the  directors  of  the  Prov- 
idence Insurance  Company,  and  they  have  re- 
turned the  following  note : 

'*  September  6th,  1800. 

'*  As  there  appears  to  have  been  a  misunder- 
standing in  the  business  as  it  respects  the  first 
propositions  of  the  company,  the  directors  are 
willing  to  accede  to  Messrs.  Head  &  Araory's 
proposition  (viz.)  to  settle  the  policy  on  the 
merchandise,  at  25  per  cent. ,  although  it  was 
their  intention  and  expectation  to  have  both 
policies  included  in  the  settlement.  Messrs. 
ll(;ad  &  Amory  will  please  to  forward  the  pol- 
icy and  have  it  canceled  immediately.  Premi- 
um note  due  12-15  September. 

'  *  You  will  please  to  govern  yourself  accord- 
ingly, and  we  will  attend  to  your  wishes." 

0."  A  letter  from  the  plaintiffs'  clerk  to  Brown 
&  Ives,  dated  Boston,  Sept.  12th,  1800,  viz. : 
••  Gentlemen,  this  is  to  acknowledge  the  receipt 
of  your  favor  of  the  9th  instant,  containing  the 
not€  fn>m  the  directors  of  the  Providence  In- 
surance Company.  Mr.  Head  is  absent  on  a 
joiu-ney,  he  will  return  on  Tuesday  or  Wednes- 
day next,  when  your  letter  will  be  delivered 
him." 

7.  A  letter  from  the  plaintiffs  to  Brown  & 
Ives,  dated  Boston,  Sept.  17th,  1800,  as  fol- 
lows: "Gentlemen,  we  have  this  day  seen  your 
133*]  letter  of  the  9th  instant  containing  *the 
propositions  of  the  Insurance  Company  to  can- 
cel the  policy  on  merchandise  on  board  the  brig 
Nueva  Empressa  at  25  per  cent.  Previous  to 
our  seeing  this  letter,  intelligence  had  arrived 
«>f  the  capture  of  this  vesseH  and  of  course  it 
prevents  any  further  negotiation  on  that  sub- 
ject. This  circumstance  you  may  suppose  was 
quite  unex])ected  by  us,  but  unfortunately  there 
in  direct  proof  of  it;  a  Spaniard  being  now  in 
town  who  came  from  Newfoundland,  and  saw 
the  brig  there,  being  perfectly  acquainted  w^ith 
Captain  Zevallos,  ana  he  knows  the  vessel  and 
car^o  were  condemned,  and  the  master  has 
gone  to  Lisbon. 

"  As  the  office  is  now  in  our  debt,  we  pre- 
sume they  will  not  desire  us  to  pay  the  note 
for  the  premium,  but  deduct  it  when  the  loss  is 
paid.  You  will  of  course  mention  this  loss  to 
the  office.  The  news  reached  town  a  day  or  two 
l)efore  the  return  of  our  I.  Head.     We  are, "  (fee. 

8.  The  note  or  letter  of  the  defendants  re- 
ferred to  in  Brown  &  Ives's  letter  of  26th  of 
August,  1800.  signed  by  William  H.  Mason, 
fiwrretan'  of  the  company. 
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9.  The  note  or  letter  of  the  defendants  re- 
ferred to  in  Brown  &  Ives's  of  Sept.  2d,  signed 
by  John  Mason,  president  of  the  company,  and 
dated  Sept.  1, 1800. 

10.  The  note  or  letter  of  the  defendants  of 
the  6th  Sept.  1800,  referred  to  in  Brown  & 
Ives's  letter  of  9th  Sept.  1800,  not  signed  but 
written  in  the  handwritinjj  of  the  secretary  of 
said  company,  and  by  him  delivered  at  the 
counting  house  of  Brown  &  Ives  as  the  answer 
of  the  board  of  directors  of  said  compan}';  all 
of  which  notes  or  letters  of  the  defendants 
were  handed  to  Brown  &  Ives  by  the  secretary 
of  the  company,  and  were  answers  to  the  let- 
ters of  the  plaintiffs. 

The  bill  of  exceptions  also  states,  that  it  was 
proved  by  the  testimony  of  Mr.  Brown,  of  the 
house  of  Brown  &  Ives,  that  he  delivered  the 
plaintiffs'  letter  of  the  8d  of  Sept.  1800,  to  the 
secretaiT  of  said  company  at  their  office  on  the 
4th  of  Sept.  That  the  board  of  directors  did 
not  meet  of  course  until  the  meeting  of  the  6th, 
when  the  said  note  bears  date.  That  the  fol- 
lowing day  (that  *is  the  7th)  was  Sun-  [*134 
day.  That  Brown  went  from  Providence  into 
the  country  in  the  afternoon  of  the  6th,  and 
continued  absent  from  Providence  until  10 
o'clock  in  the  forenoon  of  Monday  the  8th; 
when  he  returned  and  received  the  same  note 
of  the  6th,  which  had  been  left  at  the  counting 
house  as  before  mentioned,  and  that  he  for- . 
warded  the  same  to  tiie  plaintiffs  on  the  next 
post  day,  as  is  stated  in  Brown  &  Ives's  letter 
of  Sept.  9th,  and  that  it  went  in  the  mail,  and 
came  in  due  course  to  the  hands  of  the  plaint- 
iffs' clerk,  at  their  usual  place  of  doing  busi- 
ness on  the  10th  or  11th  of  Sept. 

It  further  states  that  Richard  Jackson,  Jun. 
of  Providence,  president  of  another  marine  in- 
surance company,  was  also  sworn  as  a  witness 
and  testified  "that  in  effecting  insurance,  or 
settling  a  policy,  or  making  any  adjustment  or 
agreement  about  insurance,  tbe  absent  of  the 
parties  to  doing  a  thing,  was  in  all  respects  as 
binding  on  the  parties  as  the  thing  done,  ac- 
cording to  the  usage  and  practice  among  under- 
writers. 

The  bill  of  exceptions  then  proceeded  as  fol- 
lows: "The  above  correspondence  was  offered 
by  the  defendants  as  evidence  of  a  proposal  on 
the  part  of  the  plaintiffs  acceded  to  by  the  de- 
fendants, and  it  was  contended  by  tlie  defend- 
ants' counsel  that  the  effect  of  the  said  corre- 
spondence, accompanied  with  the  testimony  of 
the  said  Nicholas  Brown,  and  of  the  said  Rich- 
ard Jackson,  jun.  as  aforesaid,  was  a  good  de- 
fence against  the  plaintiffs'  claim  on  the  policy 
on  the  cargo.  And  the  said  plaintiffs  did,  by 
their  counsel,  object  to  the  admittance  of  said 
papers  purporting  to  be  notes  or  letters  from 
the  said  Providence  Insuiimce  Company  as  evi- 
dence of  any  proposal  or  agreement  on  their 
part;  more  especially  to  the  said  note  of  the  6th 
of  Sept.,  1800;  by  reason  that  the  said  Provi- 
dence Insurance  Company  could  not  make  any 
agreement  but  by  an  instrument  made  and 
signed  by  the  president  of  said  company,  or 
some  other  person  specially  appointed  to  sign 
the  same  according  to  the  provisions  of  the  act 
aforesaid.  Also  that  no  evidence  was  given  of 
any  record  or  entry  in  the  books  or  papers  of 
the  said  Providence  Insurance  Company  rela- 
tive to  the  said  supposed  agreement. 

2di 


185 


Supreme  Coubt  of  the  United  States. 


1804 


135*]  *"  The  counsel  for  the  plaintiffs  did 
also  contend  and  insist  before  the  said  court 
and  jury,  that  the  said  Head  &  Amory  were 
not  bound,  or  obliged,  by  the  letters  signed  by 
them  as  aforesaid,  to  discharge  the  said  policy 
on  the  said  cargo,  and  that  the  same  policy, 
notwithstanding  the  letters  aforesaid,  was  in 
full  force  and  effect. 

"  But  the  said  court,  notwithstanding  all  the 
objections  aforesaid,  did  admit  and  allow  the 
said  notes  and  letters  from  the  said  Brown  & 
Ives,  and  the  said  Providence  Insurance  Com- 
pany, in  manner  aforesaid,  to  be  given  in  evi- 
dence to  the  said  jury  on  the  trial  suoresaid. 

"  And  the  said  honorable  John  Lowell, 
chief  judge  of  said  court,  who  alone  addressed 
the  jury  in  the  said  cause,  did  then  and  there 
declare  and  deliver,  as  the  opinion  of  the  court, 
to  the  jury  aforesaid,  that  the  said  correspond- 
ence oi  the  parties  contained  in  the  letters  and 
notes  aforesaid,  according  to  the  usage  of  mer- 
chants and  underwriters,  did  import  an  agree- 
ment on  the  part  of  the  plaintiffs  to  settle  and 
discharge  the  said  policy  on  the  cargo  on  the 
terms  proposed  and  acceded  to  in  said  corre- 
spondence ;  and  that,  in  the  opinion  of  the  court, 
nothing  remained  to  be  done,  after  the  said 
note  of  the  6th  of  September,  1800,  to  discharge 
the  said  policy,  but  that  the  same  ought  to  be 
considered  as  settled  and  terminated  in  conse- 
quence of  the  plaintiffs'  proposal,  and  the  sub- 
sequent agreement  thereto  on  the  part  of  the 
defendants,  as  contained  in  said  correspondence. 

'*  The  said  chief  judge  -further  stated  to  the 
jury,  that  if  they  concurred  with  the  court  in 
this  opinion,  above  expressed,  on  the  le^l  ef- 
fect OI  said  correspondence,  and  other  evidence 
adduced  as  aforesaid,  they  ought  to  find  for  the 
defendants  on  the  first  count  in  the  plaintiffs' 
declaration,  and  for  the  plaintiffs  on  the  second 
count  for  tlie  damages  therein  demanded,  de- 
ducting the  premium  notes.  But  if  the  jury 
were  oi  opinion  that  anything  further  remained 
to  be  done  after  the  said  note  of  the  6th  of 
Sept.  to  close  and  complete  the  contract  pro- 
posed on  the  part  of  the  plaintiffs  for  canceling 
136*]  *said  policy,  then  they  pught  to  find  for 
the  plaintiffs  on  the  first  and  second  counts  in 
said  declaration. 

"  The  reduction  of  the  said  premium  note  by 
the  jury  was  done  by  consent  \)f  parties. 

*'  And  the  said  jury  then  and  there  gave  their 
verdict  for  the  plaintiffs  only  on  the  second 
count  in  said  declaration,  and  assessed  the  de- 
fendants in  damages  fifteen  hundred  and  forty- 
two  dollars  and  five  cents,  the  said  jury,  by  the 
consent  of  parties,  first  deducting  from  the 
damages  on  the  said  second  count,  and  which 
were  not  disputed,  the  amount  of  the  premium 
notes,  and  which  deduction  was  made  by  con- 
sent of  the  parties ;  and  as  to  the  said  first  count 
on  the  said  policy  upon  the  said  cargo,  the  jury 
found  that  the  defendant's  did  not  promise;  all 
which  was  in  consequence  of  the  evidence  ad- 
mitted as  aforesaid,  against  the  objections  of 
the  plaintiffs,  and  from  the  direction  given  to 

1.— The  circuit  court  was  holden  by  Lowell,  Chief 
Judsre,  and  ^ourne,  Assiatant  Judg^e.  The  bill  of 
exceptloDS  was  dated  April  7th,  1802,  and  was  sealed 
only  by  Jiidfre  Bourne,  who  annexed  to  It  the  fol- 
lowing: certificate : 

I,  Benjamin  Bourne,  one  of  the  aforenamed  Jus- 
tices, do  hereby  certify,  that  the  exceptions  con- 
tained in  the  foroffoing  bill  wore  made  at  the  trial 
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the  jury  by  the  honorable  court  aforesaid.  "^ 
Whereupon  the  plaintiffs  excepted  to  the  said 
evidence,  and  to  the  opinion  and  direction  of 
the  court  given  as  aforesaid.  * 

The  case  was  now  argued  by  J.  Q.  Adams, 
of  Massachusetts,  and  Mason,  attorney  for  the 
District  of  Columbia,  on  behalf  of  the  plaintiffft 
in  error;  and  by  Hunter,  of  Rhode  Island,  and 
Martin,  attorney  general  of  Maryland,  for  the 
defendants.  $ 

Adams,  for  the  plaintiffs  in  error. 

The  errors  assigned  are, 

♦1.  That  judgment  was  given  for  the  [*13T 
defendants,  on  the  first  count,  when  it  ought  to 
have  been  given  for  the  plaintiffs. 

2.  That  the  evidence  referred  to  in  the  bill  of 
exceptions  ought  not  to  have  been  admitted. 

8.  That  the  court  ought  to  have  directed  the 
jury  that  the  evidence  proved  no  contract  of 
the  plaintiffs  to  discharge  the  first  policy. 

4.  That  if  the  evidence  did  prove  a  contract, 
it  should  have  been  given,  not  in  this,  but  an- 
other action. 

6.  That  the  judgment  and  proceedings  were 
altogether  erroneous. 

The  first  and  last  of  these  assignments  of  er- 
ror, being  of  a  general  nature,  will  be  noticed 
only  so  far  as  to  submit  to  the  court  a  question 
arising  from  the  face  of  the  proceedings,,  and 
which  cannot  come  within  the  purview  of  the 
three  intermediate  and  specific  assignments. 

The  declaration  consists  of  four  counts;  two 
upon  the  policies;  the  third  for  money  had  and 
received;  the  fourth  for  money  paid,  laid  out 
and  expended. 

There  is  but  one  issue  (the  general  issue) 
joined  upon  the  four  counts.  The  verdict  findn 
for  the  defendants  upon  th^  first  count ;  for  the 
plaintiffs  upon  the  second,  and  says  nothing  of 
the  two  others. 

A  part  of  the  issue  only  is,  therefore,  found 
by  the  verdict. 

We  shall  not  make  this  a  subject  of  argu- 
ment, but  merely  read  one  or  two  authorities  in 
point.  Trials  per  pais,  63.  "  If  upon  an  issue 
all  the  matter  be  not  fully  inquired,  a  rent  re 
faeias  de  novo  shall  issue."  In  the  same  book, 
p.  287.  "  A  verdict  that  finds  part  of  the  issue^ 
and  finding  nothing  for  the  rest,  is  insufllcient 
for  the  whole,  because  they  have  not  tried  the 
whole  issue  wherewith  they  are  charged."  1 
Inst.  SS7.  a. 

♦The  2d  error  assi^ed  is,  that  the  [*13S 
evidence  referred  to  in  the  bill  of  exceptions 
ought  not  to  have  l)een  admitted. 

The  grounds  upon  which  we  support  this  al- 
legation depend  in  some  degree  upon  the  state 
of  the  cause  when  this  evidence  was  offered. 

It  appears  from  the  bill  of  exceptions  that  the 
plaintiffs  had  then  substantially  proved  their 
demand  upon  both  the  policies.  The  contract, 
the  interest,  the  loss,  were  all  proved,  and  the 
claim  of  the  plaintiffs  wa^  in  the  same  condition 
upon  both. 

The  evidence  of  the  defendants  excepted  to 

of  the  said  cause,  and  then  substantially  reduced 
to  wrltintr.  And  after  the  form  was  settled  as 
aforesaid,  and  a«rreed  to  by  the  honorable  John 
Lowell,  chief  Jud^e  of  the  said  court,  but  before  he 
put  his  seal  thereto,  he  died. 

Witness  my  band  and  seal  thl8  90th  June,  A.  D. 
1802.  Bbnj.  Bourne,  J udg-e        (a«AT  ) 

of  the  Circuit  Court.   (S*^**) 
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was  produced  to  prove  a  subsequent  agreement 
of  the  parties  to  discharge  the  obligation  of  the 
policy  upon  the  cargo. 

This  evidence  ought  not  to  have  been  ad- 
mitted, 

1.  Because  it  was  all  evidence  of  a  supposed 
parol  agreement. 

2.  Because  part  of  it  was  given  as  proof  of 
the  acts  of  a  corporation. 

3.  Because  another  part  was  testimony  to  a 
point  of  law. 

The  whole  mass  of  this  evidence  consisting, 
1st.  Of  letters  from  the  plaintif&s  to  Messrs. 
Brown  &  Ives;  2d.  Of  notes  purporting  to  be 
a^'tsof  the  defendants;  3d.  Of  the  testimony 
of  Mr.  Brown;  and,  4th.  Of  that  of  Richard 
Jackson,  president  of  another  Insurance  Com- 
pany in  Providence,  was  combined  together  to 
prove  one  point;  a  contract  of  the  plaintiffs  to 
discharge  the  contested  policy.  If,  therefore, 
any  part  of  it  was  improper,  the  whole  was  so. 

i.  Parol  evidence. 

It  is  not  denied  that  there  are  cases  in  which 
evidence  of  a  parol  agreement  may  be  admitted 
to  discharge  the  obhgations  of  a  written  con- 
tract; but  as  this  is  a  deviation  from  a  very  gen- 
139*]  eral  and  important  principle  of  *law,  it 
has  never  been  done  but  where  it  was  necessary 
to  prevent  fraud  on  the  part  of  the  party  claim- 
ing the  benefit  of  the  written  contract,  and 
where  the  parol  ageeement  has  been  executed. 
There  \s  no  instance  where  an  executory  parol 
contract,  or  mere  mutual  promises,  have  been 
allowed  to  discharge  the  obligation  of  a  written 
executed  contract. 

2.  Acts  of  the  corporation. 

By  the  rules  of  the  common  law  the  acts  of  a 
corporation  can  be  proved  only  by  instruments 
under  their  seal.  By  the  charter  and  constitu- 
tion of  the  Providence  Insurance  Company, 
they  are  authorized  to  make  policies  and  otlier 
instruments  under  the  signature  of  their  presi- 
dent, countersigned  by  their  secretary,  in  the 
evidence  excepted  against,  there  are  three  let- 
ters or  notes  which  were  admitted  as  proofs  of 
the  company's  acts,  neither  of  which  is  authen- 
ticiited  either  by  their  seal,  which  alone  could 
make  them  vahd  at  common  law,  or  by  the 
double  signature  of  the  president  and  secretary, 
as  required  by  the  charter  and  constitution  of 
the  companv.  One  of  them  is  signed  by  the 
president  alone;  one  by  the  secretary  alone, 
and  the  third  is  not  signed  at  all. 

The  reasons  upon  which  these  rules  are 
founded,  appear  m  1  Bl.  Com.  475.  6  Viner. 
^*yS,  f^,  288.  Kyd  an  Carjx/ratiwis,  i,  449, 
45ff.  259,  268. 

3.  As  to  Richard  Jackson's  testimony. 

This  was  the  most  exceptionable  testimony 
admitted,  because  it  was  evidently  to  a  point  of 
law,  and  not  to  fact.  Usage  is  in  its  nature 
matter  of  fact.  But  whether  the  fact  of  usage 
\Mt  binding  is  in  its  nature  a  point  of  law.  This 
ie>iiraonv  seems  to  have  b^n  the  hinge  upon 
which  t^e  whole  cause  turned;  and  it  is  the 
more  important  as  it  was  the  ground  upoA 
which  the  court  below  adopted  it  as  law.  It  is 
all  abstract  proposition;  large  and  liberal  in- 
deed; but  altogether  principle,  without  refer- 
ence to  any  fact.  Among  underwriters,  says 
be,  promise  is  in  all  respects  as  binding  as  per- 
formance. 1  Bl.  Com.  75,  76. 
1 40*]     *The  third  assignment  of  error  is,  tliat 
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the  court  should  have  directed  the  jury  that  the 
evidence  proved  no  contract  of  the  plaintiffs. 

As  this  point  embraces  most  essentially  the 
merits  of  the  controversy,  it  is  proper  to  exam- 
ine the  particular  nature  of  the  traasaction. 

What  was  the  ultimate  object  of  the  parties? 

On  the  part  of  the  plaintiffs  it  was  to  cancel/ 
the  policy,  on  certain  conditions. 

On  the  part  of  the  defendants  the  intention 
was  different  in  every  one  of  their  notes;  but 
still  the  ultimate  object  of  cancelling  was  con- 
tained in  all.  From  the  tenor  of  the  whole 
correspondence  there  is  no  evidence  of  an  in- 
tention by  either  of  the  parties  to  make  a  con- 
tract for  canceling  the  policies.  On  both  sides, 
it  was  meant  to  consummate  the  thing,  and  not 
to  make  a  new  bargain  for  discharging  that 
which  existed. 

In  the  first  letter  of  the  plaintiffs  there  is,  in- 
deed, an  inquiry  whether  the  defendants  would 
make  a  conditional  contract,  to  depend  upon 
the  contingency  of  their  obtaining  leave  from 
the  Spanish  government  at  the  Uavanna  to  ter- 
minate the  adventure  there;  where  they  sup- 
posed the  vessel  still  to  be.  But  this  was  ex- 
plicitly denied  by  the  defendants:  and  this  de- 
nial itself  serves  strongly  to  show  that  they 
were  determined  not  to  leave  the  business  in 
the  unsettled  state  of  a  new  contract;  but 
either  to  adhere  to  that  which  existed,  or  to 
finish  the  business  in  the  usual  and  obvious- 
way,  by  canceling  the  instrument  in  which  it 
was  contained. 

The  whole  transaction,  therefore,  must  be 
considered  in  the  light  of  a  negotiation ;  mere 
communications  between  the  parties  which 
could  be  consummated  on  one  side  only  by 
canceling  the  policy ;  and  on  the  other  by  giv- 
ing up  the  premium  notes. 

A  circumstance  which  further  corroborates, 
this  view  of  the  thing  is,  that  neither  of  the 
parties  ever  indicated  a  time  for  finishing  Uie 
business.  Had  it  been  in  the  *contem-  r*l41 
plation  of  either  to  make  a  bargain  for  dis- 
charging the  existing  obligations  Ixjtween  them,, 
this  would  naturally  have  been  one  of  the 
most  important  points  to  be  settled.  For  until 
thev  had  agreed  upon  the  time  when  their  new 
reciprocal  obligations  should  commence,  what 
would  have  been  their  situation?  The  policy 
was  in  the  hands  of  the  plaintiffs;  the  note  waa 
in  possession  of  the  defendants;  and  both  were 
negotiable  instruments.  It  is  expressly  laid 
down  in  the  books  that  mutual'  promises  must 
be  made  at  the  same  time.     Until  the  new  bar- 

fain  was  completed  the  defendants  were  bound 
y  the  risks  of  the  policy;  and  it  would  have 
been  very  material  to  both  parties  to  fix  the 
moment  when  their  obligation  to  these  risks 
should  cease. 

Let  us  go  further  and  inquire,  if  these  papers 
can  be  construed  into  a  mutual  engagt^ment. 
when  they  became  so. 

The  first  letter  of  the  plaintiffs  contained 
only  an  inquiry,  and  manifested  a  desire  to  set- 
tle conditionally  one  of  the  policies. 

The  note  of  the  defendants  in  answer,  con- 
tained in  the  letter  of  Brown  «fc  Ives  of  26th 
August,  refuses  to  make  a  conditional  settle- 
ment ;  but  offers  to  cancel  the  policies,  retain- 
ing 2h  per  cent,  of  the  premium  uix)n  both. 

Let  It  here  be  remarked,  that  althousch  the 
defendants  made  this  offer,  supposing  It  l)ot- 
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tomed  on  the  intimations  of  the  plaintiffs'  first 
letter,  vet  it  was  founded  upon  a  gros8  mistake 
of  the  insurance  company,  not  onrr  as  to  those 
intimations,  but  as  to  the  state  of  the  two  policies 
at  that  time.  They  have  in  their  third  note  ex- 
pressly declared  that  their  intention  and  expec- 
tation in  the  first  was  to  cancel  both  the  poli- 
cies; and  on  the  same  terms. 

The  first  policy  was  for  10,000  dollars  on  the 
cargo  of  the  vessel,  on  a  double  voyage,  from 
Malaga  to  Vera  Cruz,  and  from  thence  back  to 
Spain;  at  a  premium  of  50  per  cent.  The  out- 
ward voyage  insured  by  this  instrument  had 
been  safely  performed.  'The  return  voyage  had 
commenced ;  and  in  its  progress  the  vessel  had 
142*]  been  *driven  into  the  Havanna,  where 
the  plamtilfs  supposed  she  still  remained. 

The  second  policy  was  for  6,000  dollars  on 
the  vessel,  made  after  the  plaintiffs  knew  she 
was  at  the  Havanna.  It  was  for  a  single  voy- 
age, at  and  from  the  Havanna  to  Europe,  and 
the  premium  was  at  3^  per  cent. 

On  the  first  policy  the  outward  voyage  was 
completed,  and  the  homc^vard  vojage  had 
commenced.  No  apportionment  oi  the  pre- 
mium was  possible.  The  plaintiffs  could  not 
■cancel  the  contract  but  with  the  consent  of  the 
defendants;  and  the  terms  upon  which  they 
naturally  and  reasonably  wished  to  settle  were 
to  give  the  defendants  one-half  of  the  amount 
of  the  premium  as  a  compensation  for  the  risk 
thev  had  incurred. 

(5n  the  second  policy  the  risk  had  barely  com- 
menced, as  they  supposed.  Their  intention  was, 
if  they  could  obtain  permission  from  the  govern- 
ment at  the  Havanna,  to  break  up  the  voyage, 
and  terminate  the  adventure  there.  Had  they 
done  so  they  might  have  withdrawn  the  policy, 
and  obtained  a  restoration  of  the  whole  pre- 
mium, with  the  customary  deduction  of  half  per 
cent. 

For  this  they  did  not  want  the  consent  of  the 
<lefendants;  it  was  their  right  so  to  do. 

This  circumstance  is  important  in  two  points 
of  view. 

First.  It  laid  the  foundation  of  the  mistake  of 
the  plaintiffs  in  their  answer  to  this  offer  of  the 
defendants;  and  of  all  the  subsequent  mistakes 
and  differences  between  the  parties. 

It  is  impossible  to  suppose  that  the  defendants 
meant  to  trifle  with  the  plaintiffs.  They  intended 
to  make  a  serious  offer;  and  the  fairest  construc- 
tion Is,  that  they  made  it  without  attending  to 
the  subject  matter;  without  looking  into  their 
own  records  to  see  the  different  situation  of  the 
two  policies;  and  without  adverting  to  the 
plaintiffs'  letter,  which  expressly  limited  the 
negotiation  to  the  policy  on  the  cargo. 
1 43*]  *In  the  second  place,  it  furnishes  a 
violent  presumption  that  the  defendants  had  at 
the  time  no  idea  that  they  were  engaged  in  the 
serious  and  deliberate  employment  oi  making  a 
contract ;  a  contract,  too,  which  they  now  con- 
tend must  dissolve  an  instrument  so  serious  in 
its  nature,  so  forcible  in  its  operation,  so  various 
in  its  details,  so  precise  and  specific  in  all  its  con- 
ditions, and  so  minute  and  discriminative  in  the 
effect  of  all  its  stipulations,  as  a  policy  of  insur- 
ance. An  individual  underwriter,  when  he 
pledges  himself  by  his  signature  to  indemnify  a 
merchant  for  the  numerous  and  deplorable  ca- 
lamities to  which  navigation  is  liable,  must  feel 
himstjlf  bound  by  all  the  ties  of  duty  to  himself 
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and  his  fellow  creatures,  to  act  with  caution, 
and  with  a  knowledge  of  the  right  he  acquires, 
and  of  the  duty  he  incurs.  A  corporation,  by 
their  essential  character  and  constitution,  are 
under  obligations  of  a  still  higher  nature  to  do 
nothing  inconsiderately.  They  are  a  delil)era- 
tive  body.  The  members  who  act  in  their  behalf, 
bind  not  only  themselves  but  their  associates. 
They  are  responsible  not  only  to  themselves  and 
their  families,  but  to  the  public,  to  the  legisla- 
ture under  whose  sanction  their  proceeding  are 
regulated,  and  to  their  country,  which  is  mter- 
ested  in  the  accuracy  of  th^ir'  transactions.  Is 
it,  then,  possible  to"  suppose  that  such  a  body 
should  have  conceived  themselves  performing 
solemnly  one  of  the  acts  for  which  they  were 
intrusted  with  all  the  powers  and  attributes  of  a 
corporation,  when  they  accomplished  it  with 
such  utter  ignorance  of  the  whole  subject  upon 
which  they  were  engaged ;  with  such  ^ross  neg- 
ligence as  in  the  eye  of  the  law  is  equivalent  to 
fraud?  For  the  honor  of  the  defendants  we 
hope  not. 

But  the  present  inquiry  is,  at  what  time  this 
supposed  solemn  contract  to  discharge  a  perfect 
claim  to  indemnity  took  place;  and  certamly,  if 
the  defendants  did  consider  themselves  as  con- 
tracting, this,  at  least,  is  not  the  time  when  the 
obligation  of  the  parties  took  effect.  The  real 
offer  to  settle  both  policies  oil  the  same  terms 
was  certainlv  such  as  the  defendants  ought  not 
to  have  made;  and  such  as  the  plaintiff  could 
not  accept.  Indeed  its  absurdity  furnishes  a  full 
apology  for  the  mistake  of  the  plaintiffs  which 
appears  in  their  reply  of  the  28th  of  August,  and 
in  which  they  manifest  their  acceptance  of  what 
*they  supposed  the  offer  to  be.  That  is,  [*14:4r 
to  settle  one  policy;  the  policy  on  the  merchan- 
dise. But  in  accepting  it  the  plaintiffs  add  con- 
ditions, and  there  is  no  evidence  that  these  con- 
ditions were  ever  assented  to  by  the  defendants. 
It  is  clear,  therefore,  that  no  agreement  binding 
upon  the  parties  can  be  found  at  the  date  of  this 
letter  of  the  plaintiffs.  Here  was  a  mere  mis- 
take. 

This  mistake  on  the  .part  of  the  plaintiffs  was 
very  natural.  They  either  did  not  perceive  the 
«,  at  the  end  of  the  word  policy,  in  the  answer 
of  the  defendants  communicatea  in  the  letter  of 
Brow^n  &  Ives ;  or  if  they  did,  they  might  well 
suppose  it  was  an  eiTor  in  the  copy,  especially 
as  that  \B  not  the  usual  orthography  of  the  plu- 
ral of  the  word  policy.  They  might  have  taken 
it  for  a  comma,  or  a  careless  stroke  of  the  pen, 
but  could  not  suppose  that  it  contained  the  whole 
substance  of  the  defendants'  offer. 

Hitherto,  then,  there  is  nothing  like  a  eon- 
tract.  There  was  nothing  but  mistake  on  both 
sides. 

The  next  of  these  papers  is  the  second  letter 
signed  by  the  president  of  the  Insurance  Com- 
pany, dated  September  1,  directed  to  Brown  & 
Ives,  and  inclosed  by  them  in  their  letter  to  the 
plaintiffs  of  2d  September. 

This  makes  a  proposal  entirely  new.  That 
the  company  will  agree  to  settle'  both  the  poli- 
cies at  the  Havanna,  and  return  25  per  cent,  on 
the  first,  and  31,  83  1-3  percent,  on  the  last,  but 
they  decline  making  a  partial  settlement  of  one 
without  the  other.  This  note,  as  well  as  the 
former,  evidently  shows  that  the  company  had 
no  idea  of  having  agreed  to  anything.  In'  both 
they  say  they  will  agree,  necessarily  implying  a 
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farther  act  on  their  part  to  complete  the  settle- 
ment, even  if  their  offers  had  been  accepted. 

We  come  now  to  the  plaintiffs'  letter  of  Sep- 
tember 3,  which,  in  the  opinion  of  the  learned 
and  lamented  judge  who  tried  the  cause,  con- 
tained a  proposal  to  the  defendants,  which,  by 
their  acceptance  on  the  6th,  became  a  complete 
contract  betw^een  the  parties,  and  by  the  custom 
of  merchants  and  underwriters,  sufficient  of  it- 
self to  dissolve  the  policy.  With  the  utmost 
deference  for  his  opinion,  and  the  highest  re- 
spect for  his  memory,  we  apprehend  there  was  , 
145*]  *error  both  m  regard  to  his  idea  of  this 
letter,  and  of  the  operation  of  the  laws  of  insur- 
ance in  this  particular.  In  the  first  part  of  this 
letter,  it  is  true,  the  expressions  imply  a  strong 
degree  of  disappointment  on  the  part  of  the 
plaintiffs  at  finding  the  directors  had  receded 
from  what  the  plaintiffs  had  supposed  was  their 
flret  offer.  But  in  the  second  part  they  explicitly 
decline  the  last  offer  of  the  company.  They 
say  that  if  they  can  succeed  with  the  Spanish 
government,  the  policies  on  vessel  and  freight 
will  of  course  be  withdrawn  at  the  usual  custom. 
But  they  will  not  make  one  the  condition  of  the 
other.  And  in  the  next  sentence,  they  most 
unequivocally  show  that  they  had  abandoned  all 
idea  of  holding  the  defendants  to  their  supposed 
offer,  and  were  only  desirous  of  having  it  made 
in  reality.  '  *  If  we  make  this  settlement, "  '  'the 
sooner  we  know  the  better."  "  The  terms  we 
acceded  to  were  very  favorable  to  the  compa- 
ny." Each  of  these  expressions  indicates  that 
they  considered  the  former  transactions  as  given 
up;^  and  that  they  had  no  idea  of  binding  them- 
selves to  a  settlement,  before  they  coi^d  know 
whether  the  defendimts  would  agree  to  make 
one. 

Let  us  now  consider  the  force  and  effect  of 
the  unsigned  note  of  the  6th  of  September.  The 
opinion  of  the  court  below,  as  expressed  in  the 
bill  of  exceptions  is,  that  after  this  note  nothing 
remained  to  be  done;  but  that  the  policy  was 
settled  and  discharged. 

What  says  the  note? 

It  begins  by  acknowledging  that  there  had 
l)een  a  misunderstanding  in  the  business,  &s  re- 
^pected  the  first  propositions  of  the  company, 
and  by  admitting  that  this  misunderstanding 
was  justly  imputable  to  them ;  for  it  makes  that 
the  inducement  upon  which  the  directors  ex- 
press their  willingness  lo  accede  to  the  plaint- 
iffs* propositions.  It  does  not  say  the  directors 
have  acceded,  nor  even  that  they  do  accede, 
but  they  are  willing  to  accede.  And  to  what 
proposition?  To  settle  the  policy  on  the  mer- 
<'handiBe  at  25  per  cent.  Nothing  is  said  about 
when  or  where  the  risk  should  cease ;  nor  about 
taking  up  the  note  on  the  payment  of  one-half. 
Is  this  the  language  proper  for  the  final  comple- 
tion of  a  solemn  bargain?  They  were  willing  to 
accede  to  a  proposition ;  they  go  on  to  specify 
146*]  that  proposition,  *and  in  specifying  it 
they  leave  out  half  the  particulars,  especially 
that  important  one  which  the  proposition  con- 
tained, the  cessation  of  the  risk. 

It  may  be  said  this  is  scnitinizing  with  hyper- 
critical nicety  the  expressions  of  a  loose  note, 
the  terms  of  which  were  not  so  accurately 
weighed;  and  which  w^as  not  drawn  up  by  a 
.special  pleader.  But  it  may  be  asked,  is  it  just, 
rational,  or  proper,  that  such  unguanled  imma- 
ture notes  as  this  should,  by  the  solemn  sane- 
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tion  of  law,  be  adjudged  to  be  of  a  force  and 
obligation  paramount  to  that  of  a  policy  of  in- 
surance ;  an  instrument,  in  the  printed  parts  of 
which,  there  is  scarcely  the  cross  of  a  t,  or  the 
dot  of  an  i,  but  has  had  its  comment  and  its 
adjudication.  Lord  Mansfield  has  observed  that 
the  merchants  seldom  introduce  a  written  clause 
into  a  policy,  but  it  ends  in  a  lawsuit.  And  we 
are  now  told  by  Mr.  Jackson  that  a  succession 
of  blunders,  under  the  name  of  an  assent  of 
parties,  is  to  overthrow  the  whole  force  and  ef- 
fect of  an  important  instrument,  which  has 
gone  through  the  crucible  of  three  hundred 
years'  experience. 

The  parties  never  could  intend  that  these  in- 
considerate, shapeless  approximations  to  a  settle- 
ment, should  of  themselves  operate  as  a  final 
settlement. 

At  tlie  close  of  this  note  it  is  said,  **  Messrs. 
Head  &  Armory  will  please  to  send  the  policy 
immediately  to  be  canceled,"  and  after  it,  "pre- 
mium note  due  12-15  September."  If  nothing 
remained  to  be  done,  why  were  the  directors  so 
anxious  to  have  the  policy  sent  immediately  to 
be  settled?  Why  were  they  so  accurate  and 
precise  in  noting  both  the  day  and  the  day  of 
grace  when  the  note  would  become  due?  Why, 
but  because  they  were  sensible,  that  the  most 
important  part  of  the  business  stiU  remained  to 
be  done?  Why,  but  because  they  were  con- 
scious that  the  plaintiffs  still  had  their  option, 
either  to  send  the  policy  to  be  canceled,  or  to 
pay  the  note  at  its  day  of  payment.  Loose  as 
these  notes  are ;  hasty  and  inartificial  as  their 
lanp^uage  is,  some  meaning  must  be  given  to 
their  contents;  and  when  we  see  the  defend- 
ants so  solicitous  to  have  the  policy  canceled, 
and  so  punctilious  to  mark  the  days  of  payment 
for  the  note,  we  can  give  their  words  no  possi- 
ble construction,  importing  on  their  part  that 
the  policy  was  settled ;  that  nothing  remained 
to  be  done. 

*We  are  still  seeking  for  the  time  [*147 
when  this  supposed  contract  of  dissolution  took 
effect.  By  all  the  laws  in  the  world  but  those 
of  Mr.  Jackson,  mutual  promises  are  consider- 
ations of  each  other. 

Both  parties  must  be  bound  to  the  perform- 
ance of  their  respective  promises.  One  prom- 
ise cannot  be  binding  and  the  other  remain  in- 
valid. To  find  this  time  we  have  sought  in 
vain  throu^^h  the  whole  corrrespondence  of  the 
parties.  It  is  equally  vain  to  seek  it  in  the  opin- 
ion of  the  court,  which  is,  that  nothing  re- 
mained to  be  done  after  the  said  note  of  the  6th 
September,  1800.  Here  also  is  a  want  of  pre- 
cision in  conveying  the  idea  of  time,  and  it  is  a 
defect  which  lies  in  the  nature  of  the  thing. 
The  words  *'  after  the  said  note  of  the  6th  of 
September,"  are  not  a  designation  of  time. 
Had  the  court  said  after  the  signing  of  the  note, 
(and  as  we  conceive,  all  the  promises  of  the 
company  ought  by  their  charter  to  be  signed,) 
the  time  would  have  been  fixed  at  the  date  of 
the  signature.  But  this  they  could  not  say; 
the  note  is  unsigned.  Had  the  court  said,  af- 
ter the  writing  of  the  note;  tlien  the  engage- 
ment of  the  company  would  have  been  con- 
tracted, not  by  the  note  of  the  directors,  but  by 
the  hand-writing  of  the  clerk.  Had  the  court 
said  after  the  delivery  of  this  note,  the  question 
would  recur,  delivery  to  whom?  And  to  whom 
could  it  be  but  to  the  plaintiffs?    This  would 
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doubtless  have  altered  the  state  of  the  question ; 
for  if  the  reciprocal  engagements  were  binding 
only  from  the  time  of  delivery,  or  notice  of 
this  note,  then  they  were  dissolved  by  an  ex- 
ternal event  before  they  were  formed.  The 
whole  superstructure  had  crumbled  to  atoms. 
For  the  plaintiffs  had  received  information  of 
the  loss  of  the  vessel  and  cargo.  I  say  dissolved 
before  they  were  formed;  ana  the  absurditjr  of 
the  expression  is  only  the  genuine  mirror  oi  the 
impossibility  of  the  thing. 

The  meaning  of  the  court  must  have  been, 
that  the  note  of  the  directors  on  the  6th  of  Sep- 
tember, constituted  the  assent  of  the  company, 
as  they  considered  the  plaintiffs'  letter  of  tne 
3d  September  as  proof  of  their  assent.  The 
plaintiffs,  then,  must  be  considered  as  having 
made  their  promise  on  the  8d,  when  they 
wrote  their  letter;  and  the  correspondent  prom- 
ise of  the  defendants  as  having  been  made  on 
the  6th  by  the  note  of  the  directors.  If  so,  the 
plaintiffs  were  bound  from  the  3d,  and  the  de- 
fendants from  the  6th,  of  September.* 
148*J  *The  promises  were  not  made  at  the 
same  tune ;  both  parties  were  not  equally  bound ; 
for  one  was  bound  three  days  sooner  than  the 
other.  Will  it  be  said  that  the  offer  and  the 
acceptance  must  be  considered  as  one  transac- 
tion, because  it  was  impossible  it  should  be 
completed  at  once,  the  parties  residing  more  than 
forty  miles  distant  from  each  other?  This  is  an 
additional  proof  that  the  consummation  of  the 
thing,  the  canceling  of  the  policy,  and  the 
taking  up  of  the  note,  was,  ana  alone  could  be, 
the  intent  of  the  parties,  and  until  that  was  ef- 
fected the  original  instruments  must,  in  the 
nature  of  things,  retain  all  their  validity. 

Consider  how  unequal  the  situation  of  the 
parties  was  if  the  plaintiffs  were  boimd  on 
the  3d  and  the  defendants  only  on  the  6th. 
From  the  moment  the  plaintiffs  became  obli- 
gated by  the  new  engagement,  the  risk  of  the 
policy  was  transferred  from  the  defendants  to 
them;  yet  their  obligation  to  pay  the  whole 
premium  note  had  not  ceased;  nor  could  it 
cease  until  the  defendants  had  decided  whether 
they  would  accept  or  reject  the  offer.  On  the 
other  hand,  the  defendants,  from  the  3d  of 
September,  must  have  been  de  facto  released 
from  all  the  risks  of  the  policy,  and  at  the 
same  time  entitled  to  recover  the  whole  of  the 
premium  note  from  the  plaintiffs.  During  all 
this  interval,  the  plaintiffs  must  have  been  at 
once  liable  to  all  the  risks  of  the  policy,  and  to 
the  payment  of  the  whole  premium,  while  the 
defendants  were  discharged  from  t.ie  risk  and 
entitled  to  the  premium.  Is  there  tmy  measure 
of  equal  justice,  or  common  equity,  which  can 
sanction  such  a  state  of  things  as  this? 

But  this  is  not  all.  From  the  moment  when 
the  plaintiffs  sent  their  letter  of  the  3d  Septem- 
ber to  the  post  office,  their  promise  was  out  of 
their  power.  According  to  this  system  of  jus- 
tice, they  had  no  longer  the  right  or  the  power 
to  retract  from  this  offer.  Their  word  and 
their  property  were  pledged;  yet  the  defend- 
ants retained  the  right  of  adhenng  to  the  policy 
and  the  premium,  or  of  dissolving  them  on  the 
terms  of  the  offer.  The  plaintiffs  were  entirely 
at  their  mercy.  The  policy,  it  is  true,  re- 
mained in  their  hands  uncanceled,  but  it  had 
lost  all  itfi  force  and  effect.  The  unsigned  note 
of  the  secretary,  like  the  ghost  of  paper  money 
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in  M'Fingal,  had  turned  it  back  to  rags  again. 
But  this  was  unknown  to  the  *plaint-  [*jL4d 
iffs;  and  before  they  knew  it  they  had  received 
information  of  the  loss,  and  had  acquired  a 
perfect  right  to  indenmity. 

Hitherto  the  argument  has  proceeded  upon 
the  supposition  that  the  plaintiffs'  letter  did 
really  contain  a  certain  proposal,  and  the  im- 
signed  note  an  acceptance  of  that  proposal.  It 
has  been  endeavored  to  prove  that,  even  ad- 
mitting this,  they  did  not  constitute  an  tLffr&d- 
ment  sufficient  to  dissolve  the  policy.  The 
necessity  of  fixing  a  time  when  the  mutual  en- 
gagements of  the  parties  could  take  effect  must 
be  obvious.  The  necessity  of  notice  to  both 
parties,  that  the  new  engagement  had  supersed- 
ed that  of  the  policy,  must  be  equally  clear.  But 
neither  the  time  nor  the  notice  can  be  fotmd, 
until  after  the  perfect  right  to  the  indemnity 
secured  by  the  policy  was  vested  in  the  plaintiffs. 

Let  us  now  consider  the  subject  in  another 
point  of  view.  One  of  the  principal  reasons  which 
must  always  give  a  contract,  written  and  signed 
with  deliberate  solemnity,  a  more  powerful 
sanction  than  a  verbal  agreement  is  its  superior 
certainty.  There  is  no  instrument  reduced  to  a 
greater  degree  of  certainty  than  a  policy  of  in- 
surance. It  is  a  general  maxim  of  law,  as  well 
as  an  obvious  dictate  of  reason,  that  every  con- 
tract requires  the  same  power  to  effect  its 
dissolution  as  to  effect  it«  creation.  The  whole 
system  of  law  founded  upon  the  statute  of 
frauds  is  built  upon  a  principle  that  a  con- 
tract in  writing,  and  signed  by  the  party  con- 
tracting the  engagement,  is  more  forcible  and 
binding*  in  its  nature,  than  an  engagement 
verballv  made,  or  agreed  to,  without  being^ 
reduced  to  that  form.  The  circuit  court  seems 
to  have  been  of  opinion  that  this  supposed 
agreement  of  the  parties  was  something  more 
than  a  parol  agreement;  and  indeed  it  did  pass, 
whatever  it  was,  in  the  form  of  letters  and  notes. 
But  if  certainty  is  one  of  the  characters  of  a 
written  contract,  this  was  far  from  possessing- 
that  req^uisite. 

A  written  agreement,  in  contemplation  of  law. 
as  well  as  in  the  common  understanding  of  man- 
kind, must  be  a  paper  containing  the  whole 
meaning  of  the  parties,  and  signed  by  them,  or 
at  least  by  one  of  them.  When  the  contract  is 
altogether  executory,  containing  merely  promise 
for  promise,  it  seems  equally  to  require  the  sig- 
nature *of  both.  A  pohcy  of  insurance,  [*lSO 
for  instance,  is  signed  only  by  one  of  the  parties, 
but  that  is  because  its  existence  depends  upon 
performance  by  the  other.  It  commences  only 
by  the  paj-ment  of  the  premium.  It  is  difficult 
to  conceive  how  a  contract  which  must  be  pick- 
ed out  piecemeal  from  nine  or  ten  letters  and 
notes,  and  spliced  by  the  verbal  testimony  of 
two  witnesses  in  open  court,  can  be  considered 
as  a  written  agreement. 

If,  however,  these  papers  could  be  grappled 
and  dovetailed  into  an  agreement,  as  between 
individuals,  we  ask  whether  this  can  be  done 
when  one  of  the  parties  is  a  corporation  aggre- 
gate ?  By  the  principles  of  the  common  law,  the 
promises  of  a  corporation  can  be  authenticated 
only  by  a  record,  or  by  their  seal.  By  the  char- 
ter of  "the  Providence  Insurance  Company,  the 
signature  of  their  president  and  secretary  are 
necessary  to  give  validity  to  their  policies,  and 
other  instruments.    The  act  of  the  company, 
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which  constituted,  as  we  are  told,  their  assent 
to  the  propositions  of  the  plaintUSs,  was  done  at 
a  weekly  meeting  of  the  directors.  Yet  of  this 
act  (in  their  own  view  higher  in  its  nature  than 
the  act  of  making  a  policy)  no  record  was  made ; 
no  instruments  deliverea  to  the  plaintiffs,  or 
ever  drawn  up,  excepting  this  note  of  the  secre- 
tary, unsignea,  undirect^,  and  not  even  indic- 
ative of  the  subject  to  which  it  relates,  other- 
wise than  in  the  general  terms  of  ' '  the  busi- 
ness." 

If  the  intelligence  received  by  the  plaintiffs 
on  the  14th  of  September  had  been,  not  that  the 
vestel  was  lost,  but  that  she  had  arrived  safe  in 
Spain,  would  the  defendants  have  been  content- 
ed with  half  the  premium  ?  They  must  now 
say  so  to  support  ueir  present  ground ;  but  they 
would  tlien  have  discovered  that  while  the 
policy  remained  uncanceled,  and  the  premium 
note  m  their  hands,  something  did  remain  to  be 
done.  They  would  have  called  upon  the  plaint- 
iffs for  payment  of  the  whole  note,  and  if  pay- 
ment had  been  refused,  would  have  sued  them. 
What  defense  could  the  present  plaintiffs  have 
had  against  their  action  ?  Could  they  have  pro- 
duced all  this  mass  of  evidence  on  their  side  ? 
Would  not  the  companv  then  have  said,  we 
never  meant  to  consider  these  as  the  final  trans- 
actions, and  ^ou  knew  it;  we  never  entered  so 
much  as  a  minute  of  them  on  our  records;  we 
never  did  an  act  to  authenticate  them  as  all  our 
acts  must  be  authenticated ;  we  considered  our- 
151*]  *selves  bound  until  the  policy  should  be 
canceled.  You  knew  we  could  not  be  bound 
by  a  written  agreement,  unless  signed  and 
countersigned  as  our  charter  requires,  and  you 
shall  not  produce  in  evidence,  to  dischar^  the 
debt  you  justly  owe  us,  these  notes,  which  we 
purposely  made  irregular,  to  prevent  your  sup- 
posing they  could  dissolve  the  force  of  a  previous 
contract.  Surely  the  court  would  have  admit- 
ted the  weight  of  these  objections. 

They  would  not  have  suffered  such  shapeless 
nothings  as  these  notes,  to  be  shown  as  the  form- 
al release  of  a  corporation.  The  defendants 
might  have  added  that  the  notes  themselves  did 
not  fully  meet  the  propositions  of  the  plaintiffs. 
It  is  true,  they  agreed  to  settle  the  policy  at  25 
per  cent,  but  they  had  not  promised  to  deliver 
up  the  note,  llie  plaintiffs,  therefore,  could 
not  have  produced  those  papers  to  prove  the 
promise  of  the  defendants,  and  of  course  there 
WHS  no  consideration  for  the  bar«iin;  and  the 
defendants  would  have  said  it  was  little  less  than 
fraud,  if  the  plaintiffs,  after  the  arrival  of  their 
vessel  had  attempted  by  such  means  to  evade 
the  payment  of  half  the  premium  note.  The 
subject  has  been  presented  in  this  light  to  en- 
force the  objection  against  these  papers,  as 
evidence  of  the  acts  of  a  corporation.  In  point 
of  equity,  the  case  is  infinitely  stronger  on  the 
side  of  the  plaintiffs  than  it  would  have  been  on 
the  side  of  the  defendants.  If  it  was  an  agree- 
ment at  all,  the  defendants  were  not  bound  by 
it  until  three  days  later  than  the  plaintiffs,  and 
when  the  company  bound  themselves,  it  was 
with  the  full  knowledge  that  the  plaintiffs  were 
bound  too.  The  de^ndants  did  not  remain 
from  the  3d  to  the  17th  of  September  without 
l^nowing  whether  the  agreement  was  made  or 
not. 

It  has  thus  been  endeavored  to  prove  that 
this  transaction  was  not,  and  could  not  possibly 
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be,  an  agreement  between  the  parties,  of  force 
and  effect,  to  dissolve  the  obligations  of  the 
policy. 

1.  Because  the  object  of  the  negotiation  was 
to  act,  and  not  to  promise;  to  cancel,*  and  not 
to  make  an  agreement  for  canceling. 

2.  Because  the  business  was  transacted  much 
too  loosely  on  both  sides,  and  especially  on  that 
of  the  company,  to  show  any  intention  to  make 
a  bargain,  paramount  in  force  to  the  policy. 

*8.  Because  it  is  impossible  to  fix  any  [*162 
one  time,  or  even  any  one  day,  upon  which  the 
agreement  became  binding  on  both  parties. 

4.  Because  if  understock  as  an  agreement,  its 
operation  was  altogether  unequal  upon  the  two 
parties;  all  the  benefit  being  on  one  side,  and  all 
the  burden  on  the  other. 

5.  Because  in  point  of  form,  it  could  not  be 
an  agreement ;  one  of  the  parties  being  a  corpora- 
tion ;  and  no  authentication  of  its  assent  being 
given. 

In  opposition  to  all  this,  what  is  said?  That 
in  agreements  about  insurance,  the  assent  of  the 
parties  to  the  doing  of  a  thing,  is  in  all  respects 
as  binding  as  the  thing  done. 

As  we  apprehend  the  fallacy,  upon  which 
the  defendants  prevailed  in  this  cause  before 
the  circuit  court,  lies  in  this  opinion  of  Mr. 
Jackson,  we  shall  examine  it  with  some  atten- 
tion, and  hope  to  show  that,  in  its  only  possible 
application  to  this  cause,  it  is  a  great  mistake; 
that  in  the  most  punctilious  court  of  honor  it 
would  not  be  true;  and  that.  Instead  of  accord- 
me  with  the  usage  and  practice  of  underwriters, 
it  IS  in  direct  opposition  to  the  whole  system  of 
insurance  law. 

In  the  first  place,  the  assent  of  the  parties  to 
the  doing  of  a  thing  must  be  founded  upon  a 
certain  state  of  things  and  relations  between  the 
parties  at  the  time  when  the  assent  is  given.  If 
before  the  thing  is  done,  that  state  of  thin^  is 
totally  changed  by  external  events,  the  basis  of 
the  agreement  has  failed,  and  the  assent  of 
parties  cannot  bind  them  as  much  as  the  thing 
done. 

*  I  write  to  Mr.  Jackson,  "  Sir,  your  word  is 
as  good  as  your  deed ;  so  is  mine.  I  have  a  ship 
at  Newport  that  I  wish  to  sell  for  ten  thousand 
dollars,  will  you  buy  it?  If  so,  I  will  execute 
the  bill  of  sale,  and  you  shall  pay  me  the 
money."  Mr.  Jackson  answers  me,  "  I  will 
buy  your  ship  on  the  terms  you  propose."  After 
Mr.  Jackson  has  written  this  letter,  and  before 
I  receive  it,  my  ship  is  burnt.  Is  there  any 
court  of  honor  which  will  say,  because  his  word 
is  as  good  as  his  deed,  that  he  is  bound  to  take 
my  bill  of  sale  of  a  ship  which  no  longer 
♦exists,  when  he  gave  me  his  word  to  r*lo3 
take  my  bill  of  sale  of  a  ship  which  did"  exist? 
Is  their  any  court  of  equity  which  would  decree 
that  I  should  make  the  conveyance,  and  that  he 
should  pay  me  the  money?  Examine  to  this 
point  S  Viner,  509,  506,  5U,  517,  5S6. 

Let  us  now  apply  the  principle  to  cases  of  in- 
surance. Mr.  Jackson's  testimony  is,  that  this 
assent  of  parties  to  the  doin^  of  a  thing  is  as 
binding  as  the  thing  done,  m  effecting  insur- 
ance, as  much  as  in  discharging  a  policy. 

Let  us  suppose  that  this  whole  negotiation 
between  the  parties  had  been,  not  to  cancel,  but 
to  make  a  policy. 

The  plaintiffs'  first  letter  to  Brown  &  Ives 
would  have  said,  we  want  insurance  for  10,000 
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dollars  done  on  the  brig  at  and  from  the  Ha- 
vanna  to  Spain.  The  same  risk  has  been  insured 
here  at  25  per  cent. ;  what  can  you  do  it  for  at 
the  Providence  Insurance  Company?  They 
say,  "  we  will  insure  on  the  brig  and  cargo  at 
25  per  cent,  but  not  conditionally.  The  plaint- 
iffs mistake  this  for  an  offer  to  insure  on  the 
brig  alone,  and  write  *'  we  accept  this  offer, 
and  will  send  a  premium  note  in  due  time." 
On  receiving  this,  the  defendants  find  there  has 
been  a  mistake.  They  make  a  new  offer  to  in- 
sure the  brig  at  ^  P^^i"  cent,  and  the  cargo  at  an- 
other premium.  The  plaintiffs,  on  receiving 
this,  say,  "we  thought  the  matter  settled;  we 
have  insured  on  the  cargo  elsewhere ;  we  say  again 
we  want  insurance  on  the  brig.  If  we  make 
this  insurance  we  shall  order  the  brig  to  sail  at 
once,  and  the  sooner  we  know  the  l)ett€r."  This 
is  exactly  their  letter  of  the  8d  September,  only 
supposing  it  was  a  policy  to  be  made,  and  not  a 
policy  to  be  discharged. 

On  the  6th  of  September,  the  directors  say, 
"as  there  appears  to  have  been  a  misunder- 
standing, we  are  willing  to  make  insurance  on 
the  brig  alone  at  25  per  cent,  though  we  meant, 
and  expected,  to  insure  both  brig  and  cargo. 
Messrs.  H.  and  A.  will  please  to  send  their  pre- 
nuum  note  immediately  and  we  will  have  the 
policy  made." 

Now  put  the  case  on  both  sides.  Before  the 
154*]  plaintiffs  ^receive  this  note  they  have  had 
information  that  their  vessel,  which  they  sup- 
posed at  the  Havanna,  had  sailed  and  was  safe- 
ly arrived  in  Spain.  Before  that  insurance,  to 
which  both  parties  had  assented,  could  be  done, 
there  was  no  insurance  to  do.  Will  any  one 
say  that  the  defendants  coxild,  in  such  a  case, 
have  recovered  from  the  plaintiffs  the  premium 
of  a  policy  never  made,  merely  because  it  had 
been  agreed  to  be  made?  In  what  form  of  ac- 
tion eiUier  at  law  or  in  equity,  could  they  have 
called  upon  the  plaintiffs  to  pay  a  premium  up- 
on an  adventure  known  to  be  terminated  before 
the  risk  could  be  incurred? 

Again.  Suppose  that  before  the  plaintiffs 
receive  this  note,  the^  have  had  information 
that  the  vessel  bad  sailed  and  was  lost,  what 
would  the  defendants  have  said  if  the  plaintiffs 
had  written  them  thus:  "  Qentlemen,  the  ves- 
sel yoU  have  agreed  to  insure  is  lost,  we  have 
never  paid  you  the  premium,  nor  even  given  a 
note  for  it ;  but  the  assent  of  the  parties  to  the 
doing  a  thing  is  as  binding  as  the  thing  done; 
pay  us  10, (KW  dollars  for  our  loss."  Would 
not  the  defendants  have  justly  replied,  "you 
have  never  paid  orsecuredT  to  us  our  premium. 
Before  the  transaction  could  be  completed  you 
knew  your  vessel  to  be  lost.  How  can  you 
call  upon  us  for  an  indemnity  we  never  under- 
took?"   ' 

The  assent  of  the  parties  is  so  far  from  plac- 
ing an  agreement  about  insurance  out  of  the 
reach  of  external  events,  that  it  does  not,  even 
in  numerous  instances,  prevent  the  parties  them- 
selves from  retracting.  The  contract  of  insur- 
ance is  perhaps  of  all  others  that  of  which  the 
obligation  most  forcibly  depends  upon  perform- 
ance, in  contradistinction  to  mere  assent.  To 
evince  this,  I  will  refer  to  a  very  ingenius  writer 
upon  the  subject.    MiUer,  110,  383, 434,  534. 

I  have  dwelt  so  entirely  upon  this  thinl  as- 
signment of  error,  which  apj)ears  to  me  to  em- 
brace the  vitals  of  the  cause,  that  I  have  noth- 
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ing  left  to  say  upon  the  fourth,  which  is,  that 
if  the  evidence  aid  prove  a  contract,  it  ought 
not  to  have  l>een  produced  in  this,  but  another 
action. 

*As  to  the  objections  of  form;  the  in-  [*155 
complete  verdict  of  the  jury ,  the  inadmis-^ibility  of 
the  evidence,  the  incapacity  of  a  corporation  to 
contract,  but  by  instruments  peculiarlv  authen- 
ticated, and  the  insufficiency  of  this  aefense  to 
meet  this  action ;  without  feeling  myself  author- 
ized to  abandon  them,  I  hope  I  have  wasted  no 
time  in  maintaining  them.  But  the  plaintiffs 
in  this  action  are  not  only  my  clients,  they  are 
my  friends.  Their  letters  subsequent  to  the 
time  when  the  dispute  arose,  very  explicitly 
declare  that  they  considered  the  whole  pro- 
ceedings as  mere  conununications,  and  that 
they  never  considered  themselves  or  the  com- 
pany as  discharged  from  the  obligations  of  the 
policv,  and  of  the  premium  note.  I  have  there- 
fore been  anxious  to  show  that  upon  principles 
of  law,  of  justice,  of  equity  and  of  honor,  their 
opmion  was  well  founded;*  that  the  policy  was 
not  discharged ;  that  tliey  were  and  still  are  en- 
titled to  the  indemnity,  which  they  had  pur- 
chased with  so  heavy  a  premium ;  and  of  course 
that  there  was  error  in  the  proceedings  and 
judgment  of  the  circuit  court.  If  the  object  of 
the  parties,  to  cancel  conditionally  the  policy, 
was  never  completed,  if  the  company,  by  their 
egregious  mistake  in  the  first  instance,  and  by 
their  dilatory  proceedings  in  the  last,  were  the 
real  cause  why  it  was  never  completed,  it 
seems  to  me  they  have  no  reason  to  pre- 
tend that  the  plaintiffs  ought  to  be  bound  by  an 
unfinished  project  of  settlement  which  cannot 
be  carried  mto  effect  without  discarding  the 
most  established  rules  of  law,  and  the  most  un- 
equivocal dictates  of  equity. 

Himter,  contra. 

The  question  is,  was  there  a  bargain  made? 
Does  the  correspondence  prove  an  agreement? 

The  objection  to  the  form  of  the  verdict  is 
cured  by  the  act  of  congress  of  24th  September, 
1789.      Vol.  1,  p.  72,  %  32. 

1.  It  is  objected  that  there  can  be  no  con- 
tract because  it  is  not  under  the  corporate  seal, 
nor  signed  by  the  president,  and  countersigned 
by  the  secretary. 

If  the  intention  of  the  parties  is  clear,  and 
the  substance  of  the  agreement  has  been  re- 
duced to  writing,  it  is  sufldcient. 

♦The  doctrine  that  a  corporation  can-  r*15S 
not  act  but  bv  its  seal,  may  answer  lor  the 
transactions  of  bishops,  deans  and  chapters,  ab^ 
bots  and  monks,  but,  according  to  modern  de- 
cisions, does  not  apply  to  mercantile  corpora- 
tions, and  mercantile  transactions.  2  Bac.  Abr, 
13,  Ghcillim's  edition.  The  bank  of  England, 
the  £a£it  India  Company,  and  similar  coipora- 
tions  may,  by  an  a^nt,  make  promissory  notes, 
draw  and  accept  bills  of  exchange,  and  make 
all  kinds  of  contracts  and  promises,  like  natural 
persons.  It  will  be  presumed  that  the  author- 
ity so  given  to  the  agent  is  matter  of  record,  or 
under  the  corporate  seal. 

The  Providence  Insurance  Company  are,  by 
their  charter,  empowered  to  make  policies,  and 
other  instruments  without  seal.  The  second 
section  declares  "  that  all  policies  of  assurance 
and  other  instruments  made  and  signed  by  the 
president  of  said  company,  or  any  other  oflScer 
thereof,  according  to  the  ordinances,  by-laws, 
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and  regulations  of  said  company,  or  of  their 
board  of  directors,  shall  be  good  and  effectual 
in  law,  to  bind  and  oblige  the  said  company  to 
the  performance  thereof  in  manner  as  set  forth 
ID  the  constitution  of  said  com^mny  hereinafter 
recited  and  ratified." 

The  fifth  article  of  their  constitution  provide*,. 
that  **  The  directors  shall  meet  statedly  once  in 
every  week,  and  at  such  other  times  as  the  pres- 
ident, or  board  of  directors  shall  think  neces- 
sar^\  The  president,  with  two  directors  in  ro- 
tation, shall  assemble  daily  at  the  insurance 
office  for  the  dispatch  of  business,  agreeably 
ro  the  rules  and  regulations  of  the  general  meet- 
ins^  of  stockholders,  and  of  the  board  of  direc- 
tors." •*  The  president,  with  the  two  drectors 
iu  rotation,  shall  have  full  power  and  author- 
ity, in  behalf  of  the  company,  to  make  insur- 
ances upon  vessels  and  property  laden  therein." 
"  And  all  policies  thereon  shall  be  subscribed 
by  the  president,  as  president  of  the  Provi- 
dence Insurance  Company,  and  countersigned 
by  the  secretary;  and  the  president  and  com- 
mittee of  attending  directors  shall  ascertain  and 
agree  for  the  premiums,  and  the  security  of  the 
fui\ment  thereof,  as  they  shall  think  proper." 
'*  All  losses  arising  on  any  policy,  subscribed  as 
aforesaid,  shall  be  adjusted  by  the  president 
and  lK)ard  of  directors." 
157*]  *If  the  great  object  of  their  institution 
may  be  accomplished  without  seal,  a  fortiori 
may  be  the  means  for  attaining  that  object ;  mnne 
uuijus  continet  in  se  minm.  The  provision  in 
the  charter  that  they  might  make  policies  and 
other  instrument's  without  seal  was  introduced 
for  their  ease  and  benefit;  but  it  would  be  of 
no  advantage  to  them  if  all  their  preliminary 
acts  must  still  be  under  the  corporate  seal. 

2.  As' to  the  rule  eo  Ugamiru,  »&c.,  it  does  not 
always  apply  to  mercantile  instruments.  A 
charier  party  may  be  dissolved  by  parol.  Ab- 
Ix/tt  on  Shipping^  260.  And  less  solemnity  is 
rctjuired  in  dissolving  than  in  completing  a 
mer(»ntile  contract.  However  strict  the  rule 
may  be  at  law  in  other  cases,  yet  it  does  not 
prevail  in  equity;  and  in  questions  of  insur- 
ance, which  is  a  contract  founded  upon  broad, 
equitable  principles,  courts  of  common  law  are 
l)ound  by  the  same  rules  of  decision  as  courts 
of  equity.     Park,  S. 

But  in  the  present  case  the  agreement  to  dis- 
solve the  policy  was  made  by  the  same  author- 
ity which  made  the  policy.  By  the  constitution 
of  the  company,  the  president  and  two  direc- 
tors have  power  to  make  insurance:  and  the 
agreement  to  dissolve  was  also  by  the  president 
and  directors.  The  note  of  the  oth  of  Septem- 
lier  was  in  the  hand- writing  of  the  secretary,  who 
was  acknowledged  by  both  parties  as  tte  au- 
thorized agent  of  the  company  to  signify  their 
assent,  and  wajs  by  him  delivered  to  Brown  & 
Ives,  the  authorized  agents  of  the  plaintiffs.  It 
contains  the  names  of  the  directors,  and  pur- 
p^>rts  to  l)e  by  their  authority ;  and  although  the 
authority  of  the  secretary  doe^  not  appear  to  be 
under  the  corporate  seal,  or  on  record,  yet  it  is  to 
lie  presumed  that  he  was  so  appointed.  Thus  in 
the  case  of  Rtx  v.  Bigg,  3  P.  Wms.  4J9,  which 
was  an  indictment  for  erasing  an  indorsement 
from  a  note  of  the  bank  of  England  signed  by 
one  Adams,  their  cashier,  it  was  contended 
tliat  it  was  not  a  note  of  the  bank,  because  not 
under  the  corporate  seal,  and  the  jury  found 

Cranch  2. 


that  Adams  was  not  authorized  by  the  bank 
under  their  seal  to  sign  notes  for  them,  but  was 
intrusted  and  employed  by  them  for  that  pur- 
pose. Upon  that  indictment  the  prisoner  was. 
convicted ;  which  shows  that  even  in  a  cai)ital 
case  it  *was  held  that  a  corporation  ag-  [*15S 
gregate  may  act  by  an  agent  although  not  au- 
thorized under  the  corporate  seal. 

But  the  plaintiffs  have,  by  their  bill  of  ex- 
ceptions,  admitted  the  note  of  the  6th  of  Sep- 
tember, to  be  the  answer  of  the  company  to 
their  letter  of  the  3d,  and  therefore  cannot  now 
deny  the  authority  of  the  secretary.  Eap.  Hep. 
Neid  V.  Irvin. 

If  the  defendants  had  insisted  upon  the 
whole  premium,  this  correspondence  would 
have  been  a  complete  defense  for  the  plaintiffs. 

It  is  not  necessary  that  the  note  should  have 
been  signed.  Their  charter  authorizes  the 
company  to  contract  without  signature.  Sig- 
nature is  required  only  to  policies  and  other  in- 
struments. It  is  not  contended  that  this  cor- 
respondence can  be  called  an  instrument,  and 
yet  it  may  be  evidence  of  a  contract.  Even 
under  the  statute  of  frauds,  which  requires  a 
note  in  writing  signed  by  the  part}'  charged,  it 
is  not  necessary  that  the  signature*  should  be  at 
the  bottom  of  the  note.  It  is  sufiicient  if  the 
name  of  the  party  be  written  by  him  in  any 
part  of  it.     1  PoweU  on  ContracU,  286. 

It  has  been  said  that  mutual  promises  mast 
be  made  at  the  same  time,  or  both  will  be  nuda 
pacta.  This  is  true,  but  not  applicable  to  the 
case.  In  making  an  agreement  it  is  not  neces- 
sary that  the  proposition  on  one  part,  and  the 
assent  on  the  other,  should  be  both  made  at  the 
same  time.  The  aasent  may  be  either  preced- 
ent, concomitant,  or  subsequent.  1  PoweU,  131. 

3.  It  is  objected  that  the  intention  of  the 
parties  was  not  to  contract,  but  to  act;  that 
there  was  no  agreement,  and  that  the  corre- 
spondence amounts  only  to  an  incomplete  ne- 
gotiation for  canceling  the  policy. 

Nothing  more  is  necessary  to  make  an  agree- 
ment or  contract  than  the  assent  of  both  par- 
ties. In  this  case  the  plaintiffs  requested,  and 
the  defendants  gave  their  assent.  The  assent 
of  the  plaintiffs  was  precedent,  and  required  noth- 
ing more  to  be  done  on  their  part.  When  the 
defendant,s  assented  to  the  proposition  of  the 
plaintiffs,  the  *l)argain  was  closed,  and  [*15d 
neither  could  retract.  Nothing  more  was  neces- 
sary to  be  done;  or  if  any  thing  remained  it 
was  only  what  ought  to  be  done  according  to 
the  agreement,  and,  therefore,  it  is  to  be  con- 
sidered as  if  done. 

If  notice  was  necessary,  it  was  given  to 
Brown  &  Ives,  the  agent*  of  the  plaintiffs,  and 
from  that  time  at  least,  the  bargain  was  fin- 
ished. • 

There  is  no  objection  in  the  record  to  the  testi- 
mony of  Mr.  .Ta^cksou.  It  was  only  evidence 
of  the  usiige  and  custom  of  underwriters  in 
this  country;  and  it  is  every  days  prsictice  to 
produce  witnesses  as  to  the  eastern  of  mer- 
chants, and  the  usages  of  trade,  3  Keh.  444, 
Stanley  v.  Ayleji.  ^  Stra.  1000,  Lumley  r. 
Painter.    AWtott,  133,  140. 

As  to  the  citations  from  Millar,  they  apply 
only  to  the  commencement  of  a  contract  of  in- 
surance, not  to  its  dissolution;  and  we  hope 
our  case  is  to  be  decided  by  English  law,  and 
not  by  Scotch  metaphysics. 
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But  even  if  we  go  to  the  civil  law,  here  was 
the  precise  fonn  of  Roman  stipulation.  Pro- 
mittisl    Promitto.     Spcnvdeat    Spondeo. 

Martin,  on  the  same  side. 

The  question  is,  what  was  excepted  to  on  the 
trial? 

The  letter  of  21  st  of  August,  which  was  the 
beginning  of  the  correspondence,  was  admitted 
by  the  plaintiffs  to  be  read.  The  other  letters 
were  in  answer,  and  were  only  a  continuation 
of  the  correspondence,  and  therefore  ^ere 
properly  admitted  by  the  court.  There  is  no 
objection,  in  the  bill  of  exceptions,  to  Mr. 
Jackson's  testimony.  He  was  examined  only 
to  the  usage  of  insurance  companies,  and  as  to 
the  manner  in  which  such  agreements  are  con- 
sidered among  underwriters.  That  this  is  usual 
appears  from  the  case  of  HenkU  v.  Roy,  Ex. 
Assurance  Company,  1  Vez.  317,  which  case 
also  states  the  principle,  that  equity  will  con- 
sider that  as  done,  which  ought  to  be  done.  In 
mercantile  cases  the  rule  of  law  is  the  same  as 
that  of  equity.  5  T.  R.  229,  Tooke  v.  Holing- 
worth;  BuUer' 8  opinion. 

160*1  *Brown  &  Ives  were  the  agenta  of  the 
plaintiffs,  and  are  to  be  considered  as  the  plaint- 
iffs themselves. 

The  words  of  the  note  of  September  6th  are 
not  in  the  future  tense,  as  has  been  alleged,  but 
in  the  present.  They  are,  "The  directors  are 
wilUng." 

The  last  words  of  the  note,  mentioning  the 
time  when  the  premium  note  would  become 
due,  are  relied  upon.  But  they  prove  nothing, 
because  at  all  events  the  plaintiffs  were  bound 
to  provide  for  half  of  that  note,  and  therefore 
it  was  proper  to  give  them  that  information. 

The  words  of  the  learned  judge  who  tried  the 
cause,  are  that  "nothing  remained  to  be  done 
after  the  said  note  of  the  6th  of  September, 
1800,  to  discharge  said  policy;  but  that  the 
same  ought  to  be  considered  as  settled  and  ter- 
minated in  consequence  of  the  plaintiffs'  pro- 
posal and  subsequent  agreement  thereto  on  the 
part  of  the  defendants,  as  contained  in  said  cor- 
respondence." 

We  admit  that  notice  of  accepting  a  contract 
must  be  in  reasonable  time.  But  the  rule  re- 
specting bills  of  exchange,  as  to  the  shortest 
possible  time,  does  not  apply.  It  was  the  duty 
of  Brown  &  Ives  to  have  had  some  person  at 
their  counting  house  to  receive  the  answer  and 
transmit  it  to  the  plaintiffs;  and  the  absence  of 
Mr.  Brown  cannot  be  imputed  as  laches  to  the 
defendants. 

The  time  when  the  contract  was  complete 
was  when  the  note  of  the  6th  was  delivered  at 
the  counting  house  of  Brown  &  Ives. 

The  effect  of  that  note  was  to  discharge  the 
plaintilTfe  from  one-half  of  the  premium  note, 
and  if  the  vessel  had  ari^Ked  safe,  the  defend- 
ants could  have  recovered  cV'y  the  other  half. 

Pothier,  in  his  TreoUae  on  Obl^ationg,  vol. 
i.,  p.  4,  5,  defines  an  agreement  to  be  **  the  as- 
sent of  two  or  more  persons,  to  form  an  engage- 
ment between  them,  or  to  dissolve  or  modify 
one  already  formed.  Duarum  vel  plurimn  in 
idem  placUum  cowtenmu."  "A  contract  in- 
101*]  *clude8  a  concurrence  of  the  will  of 
two  persons  at  least,  one  of  whom  makes,  and 
the  other  accepts,  the  promise."  In  the  pres- 
ent case  the  assent  of  the  plaintiffs  is  proved 
by  their  continued  anxiety  and  wish  to  have 


that  done  which  the  defendants  at  length  agreed 
to  do. 

Mason,  in  reply. 

The  question  upon  the  merits  of  this  case  is 
very  simple.  Does  the  evidence  prove  a  con- 
tract  to  cancel  this  policy;  or  does  it  only  prove 
a  negotiation  on  foot,  with  a  view  to  that  sub- 
ject, not  terminated? 

We  hold  the  latter. 

Brown  &  Ives  were  not  the  agents  of  the 
plaintiffs,  but  odly  the  instruments  of  com- 
munication. They  had  no  power  to  contract, 
and  the  defendants  knew  it.  As  well  may  the 
postman  who  carries  the  letter  be  called  an 
agent. 

The  plaintiffs'  letter  of  2l8t  of  August  con- 
tains no  proposition,  but  merely  asks  for  one. 

Tlie  first  offer  is  made  in  the  note  of  ^th  of 
August,  signed  by  the  secretair. 

The  letter  of  the  plaintiffs  ot  the  38th  accepts 
what  they  mistook  for  the  real  offer.  But  the 
reply  of  the  president,  of  September  Ist,  cor- 
rects the  mistake  and  makes  a  new  offer,  and 
rejectj)  the  terms  contemplated  by  the  plaintiffs. 
Here,  then,  the  thing  ends.  Did  the  plaintiffs* 
letter  of  the  Sd  renew  the  proposition?  It  con- 
tains no  proposition;  nor  does  it  authorize 
Brown  &  Ives  to  make  one.  It  is  merely  a  let- 
ter of  complaint. 

They  say  "if  we  make  this  settlement," 
thereby  clearly  showing  that  they  reserved  to 
themselves  an  option  to  renew  the  negotiation 
or  not,  as  they  should  judge  proper.  The 
worm-eaten  state  of  the  ship  Sr  alleged  as  the 
reason  for  their  hope  that  the  Spanish  govern- 
ment would  permit  them  to  terminate  the  voy- 
age at  the  Havanna;  *not  that  the  de-  [*162 
fendants  would  permit  them  to  cancel  the 
policy. 

Suppose,  then,  the  letter  of  the  3d  of  Sep- 
tember as  out  of  the  question,  would  the  note 
of  the  6th  make  a  contract,  the  former  negotia- 
tion having  ended?  The  renewal,  or  acceding 
by  the  defendants  to  a  proposition  which  they 
had  before  refused,  and  which  the  plaintiffs 
considered  as  rejected  did  not  revive  the  propo- 
sition of  the  plaintiffs,  (if  such  it  may  be  call^,) 
contained  in  their  letter  of  the  28th  of  August ; 
and  they  could  not  be  bound  without  a  new 
assent. 

The  case  is  analogoas  to  that  of  Cooke  c.  Ox- 
ley,  3  Term  Rep.  663,  where  Oxley  having  pro- 
posed to  sell  to  Cooke,  266  hogsheads  of  tobac- 
co, at  a  certain  price,  gave  him  a  certain  time, 
at  his  request,  to  determine  whether  he  would 
buy  them  or  not.  Cooke,  within  the  time,  de- 
termined to  buy  them,  and  gave  notice  thereof 
to  Oxley;  yet  Oxley  was  held  not  liable  in  an 
action  for  not  delivering  them;  for  Cooke  not 
Iwing  bound  by  the  original  contract,  there  was 
no  consideration  to  bind  Oxley. 

Thus  far  on  the  effect  of  these  communica- 
tions as  between  man  and  man.  We  shall  now 
endeavor  to  show  that  the  defendants  have 
done  nothing  in  the  course  of  this  negotiation 
which  was  binding  on  them,  and,  therefore, 
the  plaintiffs  cannot  be  bound  on  their  part. 

It  is  not  pretended  that  a  simple  contract  can- 
not be  dissolved  by  a  parol  agreement;  but  we 
say  it  must  be  such  a  parol  agreement  as  will 
bind  both  parties. 

The  note  of  the  6th  is  neither  an  act,  nor  a 
declaration  of  the  company.    All  the  powers  of 
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a  corporation  aggregate  are  derived  either  from 
ilic  crnnmon  law,  or  from  statute  law.  By  the 
statute  the  seal  is  dispensed  with,  but  other 
sf)l(nimities  are  substituted,  with  which  they 
mast  comply.  They  can  act  as  a  corporate 
•hkIv  only  in  the  mode  prescribed.  There  is 
no  law  or  by-law  which  gives  authenticity  to 
^m*h  a  note.  The  president  and  directors  may 
>{H'Hk  tLS  natural  persons,  and  sa^  what  they 
will  do  in  their  corporate  capacity,  but  they 
imnot  bind  the  corporation  but  by  the  means 
163*]  provided  *by  law.  They  may  make 
|)ielimmarv  arrangements,  but  they  can  con- 
dude  nothing.  That  this  was  their  own  under- 
siandin^,  is  evident  by  their  not  having  made 
iiiiy  rpcord  of  these  transactions  upon  their 
iMjoks,  and  leaving  everything  upon  this  loose, 
iin<i«;ned,  note  of  their  secretary. 

It  has  Xyeen  said  that  there  was  no  exception 
lothc  testimony  of  Mr.  Jackson;  but  the  fact 
i*  not  so.  The  words  of  the  bill  of  excep- 
ijous  are,  "whereupon  the  counsel  for  the  said 
Head  ife  Amory  did  except  to  the  aforesaid 
<vidonce."  which  includes  the  whole  evidence 
offerwi  on  the  part  of  the  defendants. 

Customs  are  of  two  kinds;  general  and  spe- 
cial. The  latter  only  are  the  proper  subjects  of 
ornl  pnK)f ;  but  then  they  must  be  proved  by 
ta<ts,  and  not  by  opinions.  In  this  case  the 
U'stimony  was  not  as  to  fact  or  opinion,  but  as 
lo  the  law.     B  Burr.  121G,  1220,  Edie  v.  K  1. 

February  25th.     Marshall,  Ch.  J.,  deliv- 

<  tt'd  the  opinion  of  the  Court. 

This  is  a  declaration  on  a  policy  of  iusiir- 
'inci\  and  the  only  question  in  the  case  is, 
whether  the  policy  was  vacated  by  a  subse- 
quent agreement  between  the  parties.  This 
<|uestion  depends  entirely  on  the  legal  opera- 
tion of  certain  written  communications  between 
ilj<'m,  which  appear  in  the  record. 

M<*><sr8.  Head  &  xVinory,  of  Boston,  had  ob- 
u»ine<l  insurance  through  their  correspondents, 
.Messrs.  Brown  &  Ives,  of  Providence,  on  the 
<"trsro  of  the  Spanish  brig,  the  Nueva  Empressa, 
V.  and  from  Malaga  to  Vera  Cruz,  and  at  and 
from  thence  to  her  port  of  discharge  in  Spain. 
An  iaxurance  was  afterwards  obtained  on  the 
J»rig,  at  and  from  Cuba,  (she  having  been 
rl»;is<Hi  into  the  Havanna  by  British  cruisers,) 
to  her  port  of  delivery  in  Spain. 

The  vessel  having  been  detained  in  port, 
<l«jsely  watchcHl  by  cruisers  till  she  was  worm- 
wit  en.  Head  &  Amory  became  desirous  of  termin- 
1 04*]  ating  their  risk  at  the  Havanna,  *which 
••ould  only  be  effected  by  permission  of  the 
innemment  ut  that  place,  which  was  not  to  be 
obtained  but  with  considerable  expense.  They 
therefore  applied  to  the  insurance  company, 
through  their  corre8f>ondents,  Brown  &  Ives, 
by  a  letter  dated  Boston,  the  2l8t  August,  1800, 
to  know  whether  a  conditional  permission  could 
1h*  obtained  from  the  underwriters,  to  terminate 
the  voyage  at  the  Havanna,  provided  the  con- 
yi\i  01  the  government  could  be  obtained;  and 
if  >o.  on  what  terms  that  conditional  permission 
Would  be  granted. 

Th<'  underwriters  refused  to  make  any  con- 
ditional agreement,  but  offered  to  vacate  both 
P'>li<ue8  on  terms  mentioned  in  a  letter  signed 
\v  their  president.  Misunderstanding  the  letter 
HA  a  proposition  for  vacating  the  policy  on  the 
'arzo  on^,  the  terms  proposed  were  acceded 
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to,  and  a  letter  was  written  from  Head  & 
Amory  to  Brown  &  Ives,  declaring  their  ac- 
ceptance of  the  proposition,  understood  to  be 
made  by  the  insurance  company,  in  such  a 
manner  as  very  clearly  to  show  the  mistake 
under  which  is  was  written.  On  seeing  this 
letter,  the  misapprehension  of  the  parties  was 
discovered  and  explained,  and  the  agreement 
considered  as  not  being  made;  at  the  same  time 
a  new  proposition  was  made  for  settling  both 
policies.  To  this  letter,  declining  absolutely 
any  agreement  respecting  either  policy  singly, 
and  proposing  specific  terms  on  which  they 
would  settle  both,  Head  &  Amory  returnea 
an  answer  dated  the  dd  of  Septeml)er,  1800. 
which  was  adressed  to  Brown  &  Ives,  and  Ls  in 
these  words,  (tkeante,  p.  131.) 

This  letter  was  laid  by  Brown  &  Ives  before 
the  company,  and  their  secretary  returned  the 
following  note  without  a  signature. 

(See  the  note  of  September  6th,  1800,  ante, 
p.  Ki2.) 

This  note  was  forwarded  by  Brown  &  Ives 
to  Messrs.  Head  &  Amory,  but  before  they  re- 
ceived it,  intelligence  came  to  hand  that  the 
Nueva  Empressa  had  sailed  from  the  Havanna, 
and  had  been  captured,  and  was  condemned  as 
a  prize,  late  in  the  month  of  August.  Head 
&  Amory,  therefore,  insisted  on  their  policy. 

*Every  thin^  respecting  the  delavs  [*165 
in  the  communications  is  laid  out  of  the  case, 
because  they  do  not  appear  to  the  court  in  any 
manner  to  affect  it. 

Kichard  Jackson,  the  president  of  another 
niHi'ine  insurance  company,  was  also  examined, 
and  testified  that  in  effecting  insurance,  or 
settling  a  policy,  or  making  tiny  adjustment  or 
agreement  about  insurance,  the  assent  of  the 
parties  to  doing  a  thing  was  in  all  respects  as 
binding  on  the  parties,  as  the  thing  done,  ac- 
coniing  to  the  usage  and  practice  among  under- 
writers. 

Upon  this  testimony,  the  court  instructed  the 
jury  that  the  agreement  to  cancel  the  policy 
tor  the  cargo  was  fully  proved,  and  they  ought 
to  find  for  the  defendants  on  that  count.  The 
jury  accordingly  found  for  the  defendants,  and 
the  plaintiffs  have  sued  out  a  writ  of  error  to 
bring  the  cause  into  this  court. 

The  opinion  and  instructions  of  ^e  iudges 
of  the  circuit  court  to  the  jury  are  said  to  Ix? 
erroneoas,  because. 

The  communications  which  have  been  cited 
do  not  import  a  contract.  They  were  negotia- 
tions preparatory  to  an  agreement,  but  not  an 
agreement  itself. 

The  letter  of  the  3d  of  September,  certainly 
manlflests  some  degree  of  disappointment,  at 
finding  that  the  agreement  supposed  to*" have 
been  concluded  had  not  really  l)een  made;  and 
also  proves  their  opinion  that  the  negotiation 
was  not  absolutely  broken  off,  but  was  yet 
pending.  "If  we  make  this  settlement,"  say 
thev,  "  we  shall  make  every  effort  by  money 
ana  interest  to  have  the  adventure  terminated 
at  the  Havanna,  and  the  sooner  we  know  the 
better."  '*  The  terms  we  acceded  to  were  very 
favorable  to  the  company,  as  it  was  paying 
them  at  the  rate  of  35  per  cent,  for  the  outward 
premium." 

Yet  the  letter  contains  no  directicm  to  make 
any  specific  propositions  to  the  company,  and 
may  l)e  construed  either  tis  a  mere  inquiry 
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whether  the  company  would  cancel  the  policy 
for  the  insurance  on  the  cargo  singly,  on  the 
terms  which  had  before  been  understood  to 
have  l)een  offered,  or  as  a  new  and  positive 
proposition,  the  accreptance  of  which  would 
complete  the  contract. 

IGO*]  *It  is  also  very  qiiestionable  whether  the 
unsigned  note  delivered  by  the  secretary  is  such 
an  acceptance  as  to  form,*  when  taken  with  the 
letter  of  the  8d  of  September,  an  absolute  agree- 
ment obligatory  on  the  company. 

It  is  a  j^enei-al  rule  that  a  corporation  can 
only  act  m  the  manner  prescribed  by  law. 
When  its  agents  do  not  clothe  their  proceed- 
ings with  those  solemnities  which  are  required 
by  the  incorporating  act,  to  enable  them  to 
bind  the  company,  the  informality  of  the  trans- 
action, as  has  been  very  properly  urgecl  at  the 
bar,  is  itself  conducive  to  the  opinion,  that 
such  act  was  rather  considered  as  manifesting 
the  terms  on  which  they  were  willing  to.  bind 
the  company,  as  negotiations  preparatory  to  a 
conclusive  agreement,  than  as  a  contract  obli- 
gatory on  both  parties. 

The  communications  stated  in  the  record, 
lead  to  an  event  which  might  have  been  so 
readily  completed,  that  it  might  have  l)een,  and 
probably  was,  supposed  unnecessary  to  pass 
through  the  previous  solemnities  of  a  contract 
binding  themselves  to  do  that  which,  if  really 
the  wish  of  both  parties,  might  so  speedily  Imj 
accomplished;  so  short  a  space  of  time  was 
requisite  to  have  the  policy  delivered  up  and 
canceled,  that  the  forms  of  completing  a  con- 
tract to  cancel  it  might  have  deemed  useless. 
On  this  account,  and  on  account  of  the  known 
incapacities  of  a  Ixniy  corporate  to  act  or  speak 
but  m  the  manner  prescribed  by  law,  it  may 
well  be  doubted  whether  communications  which 
between  individuals  would  really  constitute  an 
agreement,  were  viewed  by  the  parties  before 
the  court  in  any  other  light,  than  as  ascertain- 
ing the  terms  on  which  a  contract  might  be 
formed. 

This  course  of  reasoning  relative  to  the  in- 
tent of  the  parties,  is  plainly  founded  on  the 
idea  that  the  note  of  the  6th  of  September  is, 
in  its  legal  operation,  a  mere  informal  paper, 
which  may  perhaps  amount  to  notice  of  an  act, 
if  such  act  was  really  performed,  but  which  is 
not  in  itself  an  act  of  any  legal  obligation  on 
the  company.  That  if  the  proposition  con- 
tained in  the  letter  of  the  3d  of  September  had 
been  regularly  accepted,  this  not€  might  pos- 
167*]  sibly  have  been  considered  as  notice  *of 
that  acceptance,  but  is  not  in  itself  an  accept- 
ance. If  this  idea  be  incorrect,  so  is  the  reason- 
ing founded  on  it.  If  it  be  correct,  then  it 
follows,  that  no  contract  was  made,  because 
the  proposition  of  the  3d  of  September,  if  it 
really  was  one,  was  not  accepted  by  the  com- 
pany before  it  was  withdrawn  by  Head  & 
Amory.    This  leads  us  to  inquire, 

Whether  the  unsigned  note  of  the  6th  of 
September  be  a  corporate  act  obligatory  on  the 
company? 

Without  ascribing  to  this  l)ody,  which,  in 
its  corporate  capacity,  is  the  mere  creature  of 
the  act  to  which  it  owes  its  existence,  all  the 
qualities  and  disabilities  annexed  by  the  com- 
mon law  to  ancient  institutions  of  this  sort,  it 
may  correctly  be  said  to  l>e  precisely  what  the 
incorporating  act  has  made  it,  to  derive  all  its 
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powers  from  that  act,  and  to  be  capabh*  of  ex- 
erting its  faculties  only  in  the  manner  which 
that  act  authorizes. 

To  tills  source  of  its  being,  then,  we  must 
recur  to  ascertain  its  powers,  and  to  determine 
whether  it  can  complete  a  contract  by  such 
communications  as  are  in  this  record. 

The  act,  after  incorporating  the  stockholder^i. 
by  the  name  of  The  Providence  Insurance  Com 
pany,  and  enabling  them  to  perform  by  that 
name. those  things  which  are  necessary'' for  a 
corporate  body,  proceeds  to  define  the  maimer 
in  which  those  things  are  to  l)e  perfoniie<l. 
Their  manner  of  acting  is  thusdelined:  *'  Bi* 
it  further  enacted,  that  all  policies  of  assurance 
and  otlier  instruments,  made  and  signed  by  the 
president  of  the  said  company,  or  any  other 
officer  thereof,  according  to  the  ordinances,  by- 
laws and  regulations  of  the  said  company,  c)r  of 
their  board  of  direc^tors,  shall  be  good  and 
effectual  in  law,  to  Wnd  and  oblige  the  said 
company  to  the  performance  thereof,  in  man- 
ner as  set  forth  m  the  constitution  of  the  Siii<l 
company,  hereinafter  recited  and  ratitied. " 

An  instrument,  then,  to  bind  the  company 
must  be  .signed  by  the  president,  or  some  otlier 
officer,  according  to  the  ordinances,  by-laws  and 
regulations  of  the  company  or  l)oard"of  dirc-rt 
ors. 

*A  contract  varying  a  policy  is  as  much[*  1  OH 
an  instrument  as  the  policy  itself,  and,  there 
fore,  can  only  be  executed  in  the  mannnr  pre- 
scribed by  law.  The  force  of  the  policy  might 
indeed  have  been  terminated  by  actually  can- 
celing it,  but  a  contract  to  cancel  it  is  &s  solemn 
an  act  as  a  contract  to  make  it.  and  to  become 
the  act  of  the  company  must  be  executed  ac- 
cording to  the  forms  in  which  by  law  they  an* 
enabled  to  act. 

The  original  constitution  of  the  company, 
which  is  engrafted  into  the  act  of  incorporation 
does  not  aid  the  defendants.  That  agreement 
does  not  appear  to  dispense  with  the  solemnities 
which  the  law  is  supposed  to  require.  It  de- 
mands the  additional  circumstance  that  a  policy 
should  be  countersigned  by  the  secretary. 

It  appears  to  the  Court,  that  an  act  not  {per- 
formed according  to  the  requisites  of  the  law 
cannot  be  considered  as  the  act  of  the  company, 
in  a  case  relating  to  the  formation  or  disssohi- 
tion  of  a  policy. 

If  the  testimony  of  Mr.  Jackson  is  to  Ih*  un- 
derstood as  stating  that  an  assent  to  the  forma- 
tion or  dissolution  of  a  policy,  if  manifestetl  ac- 
cording to  the  forms  required  by  law,  is  as  biini- 
ing  as  the  actual  performance  of  the  act  agreed 
to  be  done,  it  is  probable  that  the  practice  lie- 
alludes  to  is  correct.    But  if  he  mean  to  s^iy 
that  this  assent  may  be  manifested  by  parol.  th\> 
practice  cannot  receive  the  sanction  of  tlii.-^ 
Court.     It  would  be  to  dispense  with  the  for 
malities  required  by  law  for  valuable  purposses. 
and  to  enable  these  artificial  bodies  to  act,  and 
to  contract,  in  a  manner  essentiidly  different 
from  that  prescribed  for  them  by  the  legislature. 

Nor  do  the  cases  which  have  been  cited  l>y 
the  gentlemen  of  the  bar  appear  to  the  court  x\> 
apply  in  principle  to  this. 

An  individual  has  an  original  capacity    to 
contract  and  bind  himself  in  such  manner  as  he 
pleases.     For  the  general  security  of  society, 
however,  from  frauds  and  perjuries,  this  geri 
eral  power  is  restricted,  and  he  is  disabled  from 

Cranch  2. 


1804 


Little  et  al.  v.  Barreme  et  al. 


168 


making  certain  contracts  by  parol.  This  dis- 
ahlincr'act  has  received  constructions  which  take 
160*]  *out  of  its  operation  several  cases  not 
within  the  mischief,  but  which  might  very 
{x>tfidbly  be  demanded  within  the  strict  letter  of 
the  law  He  who  acts  by  another  acts  for  him- 
self. He  who  authorizes  another  to  make  a 
writing  for  him,  makes  it  himself;  but  with 
these  bodies  which  have  only  a  legal  existence, 
it  is  otherwise.  The  act  of  incorporation  is  to 
them  an  enabling  act;  it  gives  them  all  the  pow- 
er they  possess;  it  enables  them  to  contract,  and 
when*  it  prescribes  to  them  a  mode  of  contract- 
ing, they  mtist  observe  that  mode,  or  the  in- 
struments no  more  creates  a  contract  than  if  the 
Ijody  had  never  been  incorporated. 

It  is,  then,  the  opinion  of  this  Court,  tliat  the 
drcuit  court  erred  in  directing  the  jurj'  that 
the  communications  contained  in  the  record  in 
this  case  amounted  to  a  contract  obligatory 
on  the  parties,  and,  therefore,  the  judgment 
must  he  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Chase,  J.  I  concur  with  my  brethern  as  to 
the  operation  of  the  testimony  given  by  the 
Providence  Insurance  Company  m  evidence  to 
the  jury,  and  that  it  created  no  legal  obligation 
on  the  company:  but  I  am  also  oi  opinion  that 
the  testimony  given  by  them  in  evidence  was 
inadmissible,  and  that  the  circuit  court  ought 
not  to  have  permitted  the  same  to  have  been 
given  in  evidence  to  the  jury. 

The  judgment  of  reversal  was  as  follows, 
viz: 

This  cause  came  on  to  be  heard  on  the  trans- 
cript of  the  recqrd  of  the  circuit  court,  and 
was  argued  by  counsel;  on  consideration  where- 
of, the  Court  is  of  opinion,  that  there  is  error  in 
the  proceedings  and  judgment  of  the  said  cir- 
cuit court  in  this,  that  the  court  gave  it  in 
(har;^  to  the  jury,  that  the  several  written  pa- 
pers in  the  record  contained,  and  the  testimony 
of  Richard  Jackson,  in  the  said  record  also 
stated,  did  in  law  amount  to  full  proof  of  a  con- 
tract entered  into  between  the  plaintiffs  and 
defendants,  which  was  obligatory  on  both  p>ar- 
ties;  whereas  it  is  the  opinion  of  this  court,  that 
the  instruments  of  writing  and  testimony  afore- 
Kiud,  do  not  in  law  amount  to  a  contract.  It  is 
170*]  therefore  considered  *bv  the  Court, 
that  the  judgment  aforesaid  be,  for  this  cause, 
reversed  and  annulled,  and  that  the  cause  be 
remanded  to  the  said  circuit  court  to  be  again 
tried,  with  direction  that  the  testimony,  in  the 
said  record  contained,  does  not  amount  to  evi- 
dence of  a  contract  concluded  between  the  par- 
ties and  that  the  defendants  do  pay  to  the  plaint- 
iffs their  costs. 

Cttad.— 12  Wheat.  68, 98, 101;  10  Pet.  380  (n) ;  13  Pet. 
587;  6  How.  3SS;  Id.  837;  9  Id.  184: 21  Id.  444;  3  Wall. 
fia9;  4  Btw.  41;  .5  Bonk.  Be^.lOO;  5  McLean  197;  3  Wood. 
&  M.  112; «  Otto  346: 9  Id.  IIA. 


LITTLE  et  al,  v.  BARREME  et  al. 

A  commander  of  a  sfalp  of  war  of  the  United 
States*  in  obcyinff  his  instmotions  from  the  Presi- 
dent of  the  United  States,  acts  at  his  peril.  If 
thooe  instructions  are  not  strictly  warranted  by  law, 
he  ill  answerable  in  dama^res  to  any  person  injured 
by  their  execution. 

The  act  of  the  9th  of  February,  1799*  did  not  au- 
thorise the  seizure  upon  the  hiff  n  seas  of  any  vessel 
sailing  from  a  French  port;  and  orders  of  toe  Free- 
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ident  of  the  United  States  could  not  Justify  such  a 
Hcizure. 

Qu.  whether   probable  cause  will  excuse  from 
damages? 


ON  the  2d  of  December,  1799,  the  Danish 
brij^antine  Flying  Fish  was  captiired,  near 
the  island  of  Hispaniola,  by  the  United  States 
frigates  Boston  and  General  Greene,  upon  sus- 
picion of  violating  the  act  of  Congress,  usualh* 
termed  the  non-intercourse  law,  passed  on  the 
9th  of  February,  1799,  wl.  4, ;;.  i.^^4,  by  the  1st 
section  of  which  it  is  enacted,  **  That  from  and 
after  the  first  day  of  March  next  no  ship  or  ves- 
sel owned,  hire<d  or  employed,  wholly  or  in 
part,  by  any  person  resident  within  the  United 
States,  and  which  shall  depart  therefrom,  shall 
be  allowed  to  proceed  directly,  or  from  any 
intermediate  port  or  place,  to  any  port  or  place 
within  the  territory  of  the  French  republic,  or 
the  dependencies  thereof,  or  to  any  place  in  the 
West  Indies,  or  elsewhere  under  the  acknowl- 
edged government  of  France,  or  shall  be  em- 
ployed in  any  traffic  or  commerce  with  or  for 
any  person,  resident  within  the  jurisdiction  or 
under  the  authority  of  the  French  republic. 
And  if  any  ship  or  vessel,  in  any  voyage  there- 
after commencing,  and  before  her  return  within 
the  United  States,  shall  lx»  voluntarily  carried 
or  suifered  to  proceed  to  any  French  port  or 
place  as  aforesaid,  or  shall  l)e  employed  as  afore- 
said contrary  to  the  intent  hereof,  every  such 
ship  or  vessel,  together  with  her  cargo,  shall  be 
forfeited ;  and  shall  accrue,  the  one-half  to  the 
use  of  the  United  Sttites,  and  the  other  half  to 
the  use  of  any  person  or  persons,  citizens  of  the 
United  States,  who  will  inform  and  prosecute 
for  the  same;  and  shall  be  liable  to  be  seized, 
and  may  be  prosecuted  and  condemned,  in 
any  circuit  or  district  court  of  the  United 
States,  which  shall  be  holden  within  or  for  the 
district  where  the  neizure  shall  be  made. " 

*And  by  the  5th  section  it  is  enacted,  P17 1 

"  That  It  shall  be  lawful  for  the  President  of 
the  United  States  to  give  instructions  to  the 
commanders  of  the  public  armed  ships  of  the 
United  States,  to  stop  and  examine  any  ship  or 
vessel  of  the  United  States  on  the  high  ^^as,  which 
there  may  be  reason  to  suspect  to  be  engaged  in 
any  traffic  or  commerce  contrary  to  the  true  tenor 
hereof;  and  if,  upon  examination,  it  shall  ap- 
pear that  stich  ship  or  vessel  is  bound  or  sailing 
to  any  port  or  place  within  the  territory  of  the 
French  repubhc,  or  her  dependencies,  contrary 
to  the  intent  of  this  act,  it  shall  be  the  duty  of 
the  commander  of  such  public  armed  vessel  to 
seize  every  such  ship  or  vassel  engaged  in  such 
illicit  commerce,  and  send  the  same  to  the  near- 
est port  in  the  United  States;  and  every  such 
ship  or  vessel,  thus  bound  or  sailing  to  any  such 
port  or  place,  shall,  upon  due  proof  thereof,  be 
liable  to  the  like  penalties  and  forfeitures  as  are 
provided  in  and  by  the  first  section  of  this  act." 

The  instructions  given  in  consequence  of  this 
section,  bear  date  the  12th  of  March,  1799,  and 
are  as  follows : 

"Sir — Herewith  you  will  receive  jm  act  of 
Congress  further  to  suspend  the  commercial  in  • 
tercourse  between  the  United  States  and  France, 
and  the  dependencies  thereof,  the  whole  of 
which  requires  your  attention.  But  it  is  the 
command  of  the  President  that  you  consider 
particularly  the  fifth  section  as  part  of  your 
instructions,  and  govern  yourself  accordingly. 
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*  *  A  proper  discharge  of  the  important  diities 
enjoined  on  you,  arising  out  of  this  act,  will  re- 
quire the  exercise  of  a  sound  and  impartial 
judgment.  You  are  not  only  to  do  all  that  in 
you  lies  to  prevent  all  intercourse,  whether  di- 
rect or  circuitous,  between  the  ports  of  the  Unit- 
ed States  and  those  of  France  and  her  depen- 
dencies, in  cases  where  tlie  vessels  or  cargoes 
are  apparently,  as  well  as  really,  American,  and 
protected  by  American  papers  only;  but  you 
are  to  be  vigilant  that  vessels  or  cargoes  really 
American,  but  covered  by  Danish  or  other  for- 
eign papers,  and  bound  to  or  from  French  ports, 
do  not  esciye  you. 

1 7 2*]  **  *  Whenever,  on  just  suspicion,  you 
send  a  vessel  into  port  to  be  dealt  with  accord- 
ins  to  the  aforementioned  law,  besides  sending 
with  her  all  her  papers,  send  all  the  evidence 
you  can  obtain  to  support  your  suspicions, 
and  effect  her  condemnation : 

*'  At  the  same  time  that  you  are  thus  atten- 
tive to  fulfil  the  objects  of  the  law,  you  are  to 
be  extremely  careful  not  to  harass  or  injure  the 
trade  of  foreign  nations  with  whom  we  are  at 
peace,  nor  the  fair  trade  of  our  own  citizens." 

In  the  district  court  of  Massachusetts,  the 
vessel  and  cargo  were  ordered  to  be  restored, 
without  damages  or  casts.  Upon  the  question 
of  damages,  the  honorable  Judge  Lowell  de- 
livered the  following  opinion. 

"  This  libel  is  founded  on  the  statutes  of  the 
United  States,  made  to  suspend  the  commercial 
intercourse  between  the  United  States  and 
France,  and  the  dependencies  thereof.  The 
libel l{ints  not  having  produced  sufficient  proof 
to  bring  this  vessel  and  cargo  so  far  within  the 
provisions  of  these  statutes  as  to  incur  a  forfeit- 
ure thereof,  the  same  has  been  decreed  to  be 
delivered  to  the  claimants. 

"The  question  remaining  to  be  decided  is, 
whether  the  claimants  are  entitled  to  damages, 
which  they  suggest  to  have  arisen  to  them,  or 
those  for  whom  they  claim,  by  the  capture  and 
detention. 

"  The  facts  which  appear  and  are  material  to 
this  question  are,  that  the  vessel  was  owned, 
and  her  catgo,  by  Samuel  Goodman,  a  Prus- 
sian by  birth,  but  now  an  inhabitant  of  the 
Danish  island  of  St.  Thomas;  that  the  master 
was  born  in,  and  is  now  of,  the  same  island, 
but  for  several  years  had  been  employed  in  ves- 
sels of  citizens  of  the  United  St4ites,  and  sailed 
out  of  our  ports;  that  he  speaks  our  language 
perfectly,  in  the  accent  of  an  American,  and 
IniH  the  appearance  of  being  one.  The  mate  is 
a  citizen  of  the  United  States,  born  here,  and 
having  always  continued  such.  The  rest  of 
the  seamen  are  Englishmen,  Portuguese  and 
Negroes.  The  supercargo  a  Frenchman.  The 
1 73*]  vessel  had  carried  *a  cargo  of  provis- 
ions and  dry  goods  from  St.  Thomas's  to  Jere- 
mie,  and  was  returning  thither,  loaded  with 
coffee  when  captured.  That  during  the  chase 
by  the  American  frigates,  the  master  threw 
oVerl)oard  the  log-book,  and  certain  other 
papers.  That  there  was  on  board  a  protest 
signeii  by  the  master,  supercargo  and  several 
seamen,  in  which  they  declared  that  the  vessel 
had  been  bound  from  St.  Thomas's  to  Port-au- 
Prince,  and  was  compelled  by  Rigaud's  vessels 
to  go  into  Jeremie.  which  was  false  and  totally 
unfounded;  and  that,  after  the  capture,  the 
master  inquired  of  his  seamen  whether  they 
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would  stand  by  him  respecting  this  pretense. 

"  That  the  statutes  of  the  United  States  pro- 
hibiting intercourse  with  France  and  its  de- 
pendencies had  been  long  before  known  at  St. 
Thomas's,  and  that  it  had  been  since  a  common 
practice  there  to  cover  American  property  for 
the  purpose  of  eluding  the  law. 

"If  a  war  of  a  common  nature  had  existed 
between  the  United  States  and  France,  no  ques- 
tion would  be  made  but  the  false  papers  found 
on  board,  the  destruction  of  the  log-book  and 
other  paper,  would  be  a  sufficient  excuse  for  the 
capture,  detention  and  consequent  damages. 
It  is  only  to  be  considered  whether  the  same 
principles,  as  they  respect  neutrals,  are  to  be  ap- 
plied to  this  case. 

"  My  mind  has  found  much  difficultv  in  set- 
tling this  question.  It  is  one  altogether  new 
to  me,  and  arises  from  the  peculiar  imperfect 
war  existing  at  this  time  between  the  United 
States  and  France.  I  have  embraced  an  opin> 
ion  with  much  diffidence,  and  am  happy  that 
it  may  be  revised  in  the  superior  courts  of  the 
United  States. 

"  On  what  principles  is  the  right  of  belliger- 
ent powers  to  examine  neutral  vessels  and  the 
duty  of  neutrals  to  furnish  their  ship  with 
proper  papers,  and  to  avoid  such  conduct 
as  may  give  cause  to  suspect  they  are  other 
than  they  pretend  to  be,  founded?  Do  they 
not  necessarily  result  from  a  compromise  of 
their  respective  rights  in  a  state  of  war? 
Neither  of  the  belligerent  *powers  have  [*1 74: 
an  original  and  perfect  right  to  capture  the 
property  of  neutrals,  but  they  have  a  right,  tin- 
less  restrained  by  treaty,  however  disguined  or 
covered  by  the  aid  of  neutrals.*  It  is  a  breach 
of  neutrality  to  attempt  to  defeat  this  right. 
The  practice  of  nations,  therefore,  for  many 
ages  has  been,  on  the  one  hand  to  exercise,  and 
on  the  other  to  prevent,  this  examination,  and 
to  establish  a  principle  that  neutral  vessels  shall 
be  furnished  with  the  usual  documents  to  prove 
their  neutral  state;  shall  destroy  none  of  their 
papers,  nor  shall  carry  false  papers,  under  the 
hazard  of  being  exposed  to  every  inconvenience 
resulting  from  capture,  examination  and  deten- 
tion; except  the  eventual  condemnation  of  the 
property;  and  even  this,  bv  some  writers,  has 
been  held  to  be  lawful,  and  enforced  by  some 
great  maritime  powers.  Every  maritime  nation 
must  be  involved  in  the  war  on  the  side  of  one 
or  the  other  of  the  belligerent  powers,  but  from 
the  establishment  of  these  principles.  It  is  not 
the  edicts,  statutes  or  regulations  of  any  partic- 
ular nation  which  confer  these  rights,  or  im- 
pose these  duties.  They  are  the  result  of  com- 
mon practice,  long  existing,  often  recognized, 
and  founded  on  pacific  principles.  Whenever 
a  state  of  war  exists,  these  rights  and  duties 
exist. 

"It does  not  appear  to  me  to  be  material 
what  is  the  nature  of  the  war,  general  or  limit- 
ed. Nothing  can  be  required  of  neutrals  but 
to  avoid  duplicity.  Sufficient  notice  to  neu- 
trals of  the  existing  state  of  hostilities  is  all  that 
is  necessary  to  attach  to  them  the  duties,  and 
to  belligerent  nations  the  rights,  resulting  from 

1.— It  is  believed  that  there  has  been  an  error  in 
oopyinr  this  passa^.  It  is,  however,  printed  ver- 
hatim  from  the  transcript  of  the  record.  The 
words  to  be  supplied  probably  are,  "  to  search  for 
and  seize  the  property  of  their  enemies  "  to  be  in- 
serted after  the  word  **  treaty." 
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a  state  of  war.  This  notice  is  given  in  differ- 
ent ways,  by  proclamations,  heralds,  statutes 
published,  and  even  by  the  n)ere  existence  of 
hostilities  for  a  length  of  time.  As  the  island 
of  St.  Thomas,  being  a  dependency  of  a  neutral 
nation,  situated  near  the  dependencies  of  the 
belligerent  power  with  whom  the  United  States 
had  prohibited  intercourse,  and  having  had  long 
an<i  full  knowledge  of  the  state  of  tilings,  its 
1 75*J  Inhabitants  were,  *as  I  conceive,  bound 
not  to  interfere  or  attempt  to  defeat  the  mea- 
•iures  taken  by  our  government  in  their  lim- 
itwl  war.  We  find,  however,  that  these  at- 
tempts have  been  frequent;  that  American  ves- 
^'U  have,  in  many  instances,  been  covered  in 
that  island,  and  the  trade  which  our  govern- 
ment has  interdicted  has  been  thus  earned  on. 
It  Ijehooved,  then,  those  of  its  inhabitants  who 
would  avoid  the  inconveniences  of  restraint  to 
act  with  openness,  and  avoid  fraud  and  its  ap- 
pearances. 

"  This  construction  of  the  state  In  which  the 
United  States  are,  (although  I  am  of  opinion 
that,  abstractedly  from  other  considerations,  it 
would  give  them  the  rights  of  belligerent  pow- 
ers,) places  the  neutral  powers  in  no  new  pre- 
dicament, nor  imposes  the  necessity  of  any  new 
documents,  or  other  conduct  than  they  were 
obliged  to  from  the  pre-existing  state  of  war 
between  m06t  of  the^reat  naval  powers. 

"On  the  whole,  I  am  of  opinion  that  no 
damages  are  to  be  paid  the  claimants  for  the 
capture  and  detention,  and  do  so  decree,  and 
that  each  p«rty  bear  their  own  costs." 

From  this  decree  the  claimants  appealed  to 
the  circuit  court,  where  it  was  reversed,  and 
8.504  dollars  damages  were  given. 

The  following  is  the  decree  of  the  circuit 
court. 

•'This  court  having  fully  heard  the  parties 
on  the  said  appeal,  finds  the  facts  stated  in  the 
said  decree  to  be  true,  and  that  the  said  Little 
had  in.struction8  from  the  Prasident  of  the 
United  States,  on  which  the  action  in  the  said 
libel  is  founded,  a  copy  of  which  instructions 
is  on  file.  And  it  fiulher  appearing  that  the 
Haid  brigantine  and  her  cargo  were  Danish,  and 
neutral  property,  and  that  the  said  George 
Little  knew  that  the  said  brig  at  the  time  of 
the  said  capture  was  bound  and  sailing  from 
Jeremie  to  St.  Thomas's,  a  Danish  and  neutral 
port,  and  not  to  any  French  port ;  this  court  is 
of  opinion  that  although  Captain  Little  had 
a  right  to  stop  and  examine  the  said  brig,  in 
176*]  case  of  suspecting  *her  to  be  engaged 
in  anv  commerce  contrary  to  the  act  of  the 
9th  of  February,  1799,  yet  that  he  was  not 
warranted  by  law  to  capture  and  send  her  to 
a  port  of  the  United  States.  That  it  was  at  his 
risk  and  peril  if  the  property  was  neutral ;  and 
that  a  probable  cause  to  suspect  the  vessel  and 
cargo  American  will  not,  in  such  case,  excuse 
a  capture  and  sending  to  port. 

'*  It  is,  therefore,  considered,  adjudged,  and 
decreed  by  this  court,  that  the  said  decree 
respecting  damages  and  costs  be,  and  it  is  here- 
by reverb,  and  that  the  said  claimants  re- 
cover their  damages  and  costs." 

The  damages  being  a&sessed  by  assessors  ap- 
p«jinted  by  the  court,  a  final  sentence  was  pro- 
nounced, from  which  the  captors  appealed  to 
this  court. 

The  cauae  was  argued  at  December  term, 
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1801,  by  Dexter,  for  the  appellants,  and  by 
Martin  and  Mason,  for  the  claimants. 

February  27.  Marshall,  Ch.  ,/.,  now  de- 
livered the  opinion  of  the  Court. 

The  Flying  Fish,  a  Danish  vessel,  having  on 
board  Danish  and  neutral  propertv,  was  ciip- 
tured  on  the  2d  of  December,  179^,  on  a  voy- 
age from  Jeremie  to  St.  Thomas's,  by  the 
United  States  frigate  Boston,  commanded  by 
Captain  Little,  and  brought  into  the  port  oY 
Boston,  where  she  was  libelled  as  an  American 
vessel  that  had  violated  the  non-intercoursi* 
law. 

The  judge  before  whom  the  cause  was  tried, 
directed  a  restoration  of  the  vessel  and  cargo 
as  neutral  property,  but  refused  to  award 
damages  for  the  capture  and  detention,  be- 
cause, in  his  opinion,  there  was  probable  cause 
to  suspect  the  vessel  to  he  American. 

On  an  appeal  to  the  circuit  court  this  sen- 
tence was  reversed,  because  the  Flying  Fish 
was  on  a  voyage  from,  not  to,  a  French  port, 
and  was,  therefore,  had  she  even  been  an 
American  vessel,  not  liable  to  capture  on  the 
high  sea8. 

♦During  the  hostilities  between  the  P177 
United  States  and  France,  an  act  for  the  sus- 
pension of  all  intercourse  between  the  tAvo 
nations  was  annually  passed.  That  under 
which  the  Flying  Fish  was  condemned,  de- 
clared every  vessel  owned,  hired  or  emploved, 
wholly  or  in  part,  by  an  American,  w^hich 
should  be  employed  in  any  traftic  or  comraenie 
with  or  for  any  person  resident  within  the 
jurisdiction,  or  under  the  authority,  of  the 
French  Republic,  to  be  forfeited  together  with 
her  cargo ;  the  one  half  to  accnie  to  the 
United  States,  and  the  other  to  any  person  or 
persons,  citizens  of  the  United  States,  who 
will  inform  and  prosecute  for  the  same. 

The  5th  section  of  this  act  authorizes  the 
Pre.sident  of  the  United  States  to  instruct  the 
commanders  of  armed  vessels  "to  stop  and 
examine  any  ship  or  veasel  of  the  United 
States  on  the  high  seas,  which  there  may  be 
reason  to  suspect  to  be  engaged  in  any  traftic 
or  commerce  contrary  to  the  true  tenor  of  the 
act,  and  if  upon  examination  it  should  appear 
that  such  ship  or  ve.s.sel  is  bound,  or  sailing  tr), 
any  port  or  place  within  the  t4?rritory  of  the 
French  republic  or  her  dependencies,  it  is  ren- 
dered lawful  to  seize  such  vessel,  and  send  her 
into  the  United  States  for  adjudication. 

It  is  by  no  means  clear  that  the  President  of 
the  United  States,  whose  high  dtity  it  is  to 
"take  care  that  the  laws  Ik?  faithfully  ex- 
ecuted," and  who  is  commander  in  chief  of 
the  armies  and  navies  of  the  United  States, 
might  not,  without  any  special  authority 
for  that  purpose,  in  the  then  existing 
state  of  things,  have  emi>owered  the  ofli- 
cers  commanding  the  armed  vessels  of  the 
United  States,  to  seize  and  send  into  port  for 
adjudication,  American  vessels  which  were  for- 
feited by  being  engaged  in  this  illicit  com- 
merce. But  when  it  is  observed  that  the  gen- 
eral clause  of  the  first  section  of  the  "act, 
which  declares  that  such  vessels  may  be  seized, 
and  may  be  prosecuted  in  any  district  or  cir- 
cuit court,  which  shall  l)e  holden  within  or 
for  the  district  where  the  seizure  shall  be 
made,"  obviously  contemplates  a  seizure  within 
the  United  States ;  and  that  the  5th  section  gives 
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a  Hix'cial  authority  to  seize  on  the  high  seas,  and 
limits  that  authority  to  the  seizure  of  vessels 
bound,  or  sailing  to,  a  French  port,  the  legis- 
178*]  lature  seems  to  have  prescril)ed  *that 
the  manner  in  which  this  law  shall  be  carried 
into  execution,  was  to  exclude  a  seizure  of  any 
vessel  not  bound  to  a  French  port.  Of  conse- 
quence, however  strong  the  circumstances 
might  1)0,.  which  induced  Captain  Little  to  sus- 
pect the  Flving  Fish  to  be  an  American  vessel, 
they  could  not  excuse  the  detention  of  her, 
since  he  would  not  have  been  authorized  to 
detain  her  had  she  been  really  American. 

It  was  so  obvious,  that  if  only  vessc'ls  sailing 
to  a  French  port  could  be  seized  on  the  higli 
seas,  that  the  law  would  be  very  often  evaded, 
that  this  act  of  Congress  appears  to  have  re- 
ceived a  different  construction  from  the  ex- 
ecutive of  the  United  States;  a  construction 
nmch  belter  calculated  to  give  it  effect. 

A  copy  of  this  act  was  transmitted  by  the 
Secretary  of  the  Navy,  to  the  captains  of  the 
armed  vessels,  who  were  orderea  to  consider 
the  5th  section  Jia  a  part  of  their  instructions. 
The  same  letter  contained  the  following  clause : 
'•  A  proper  discharge  of  the  important  duties 
enjoined  on  you,  arising  out  of  this  act,  will 
require  the  exercise  of  a  sound  and  an  impar- 
tial jud^ent.  You  are  not  only  to  do  all  that 
in  you  lies  to  prevent  all  intercourse,  whether 
direct  or  circuitous,  between  the  ports  of  the 
United  States  and  those  of  France  or  her  de- 
pendencies, where  the  vessels  are  apparently 
as  well  as  really  American,  and  protected  by 
American  papers  only,  but  you  are  to  be  vigi- 
lant that  vessels  or  cargoes  really  American, 
but  covered  by  Danish  or  other  foreign  papers, 
and  bound  to  or  from  French  ports,  do  not 
escape  you." 

These  orders  given  by  the  executive  under 
the  construction  of  the  act  of  Congress  made 
by  the  department  to  which  its  execution  was 
assigned,  enjoin  the  seizure  of  American  ves- 
sels sailing  from  a  French  Port.  Is  the  officer 
who  obeys  them  liable  for  damages  sustained 
by  this  misconstruction  of  the  act,  or  will  his 
orders  excuse  him?  If  his  instructions  afford 
him  no  protection,  then  the  law  must  take  its 
course,  and  he  must  pav  such  damages  as  are 
legally  awarded  against  him ;  if  they  excuse  an 
act  not  otherwise  excusable,  it  would  then  be 
necessary  to  inquire  whether  this  is  a  case  in 
179*]  which  the  probable  cause  *which  ex- 
isted to  induce  a  suspicion  that  the  vessel  was 
American,  would  exciLse  the  captor  from  dam- 
ages when  the  vessel  appearea  in  fact  to  be 
neutral. 

I  confess  the  first  bias  of  my  mind  was  very 
strong  in  favor  of  the  opinion  that  though  the 
instructions  of  the  executive  could  not  give  a 
right,  thev  might  yet  excuse  from  dama^.  I 
was  much  inclined  to  think  that  a  distinction 
ought  to  be  taken  between  acts  of  civil  and 
those  of  militar)'^  officers;  and  between  proceed- 
ings within  the  body  of  the  country  and  those 
on  the  high  seas.  That  implicit  obedience 
which  military  men  usual Iv  pay  to  the  orders 
of  their  superiors,  which  indeed  is  indispensably 
necessary  to  every  military  system,  appeared  to 
me  strongly  to  imply  the  principle  that  those 
orders,  if  not  to  p)erform  a  prohibited  act,  ought 
to  justify  the  person  whose  general  duty  it  is  to 
ol)ev  them,  and  who  is  placed  by  the  laws  of 
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his  country  in  a  situation  which  in  general  n*- 
quires  that  he  should  obey  them.  I  was  strongly 
inclined  to  think  that  where,  in  consequence  of 
orders  from  the  legitimate  authority,  a  vessel  is 
seized  with  pure  intention,  the  claim  of  the  in- 
jured party  for  damages  would  be  against  that 
government  from  which  the  orders  proceeded, 
and  would  be  h  proper  subject  for  negotiation. 
But  I  have  been  convinced  that  I  was  mistaken, 
and  I  have  receded  from  this  first  opinion.  I 
acquiesce  in  that  of  my  brethren,  which  is,  that 
the  instructions  cannot  change  the  nature  of 
the  transaction,  or  legalize  an  act  which,  with- 
out those  instructions,  would  have  been  a  plain 
trespass. 

It  becomes,  therefore,  unnecessary  to  inquire 
whether  the  probable  cause  afforded  by  the 
conduct  of  the  Flying  Fish  to  suspect  her  of 
being  an  American  would  excuse  Captain  Litth* 
from  damages  for  liaving  seized  and  sent  her 
into  port,  since,  had  she  &en  an  American,  thi* 
seizure  would  have  been  unlawful? 

Captain  Little,  then,  must  be  answerable  in 
damages  to  the  owner  of  this  neutral  vessel, 
and  as  the  account  taken  by  order  of  the  circuit 
court  is  not  objectionable  on  its  face,  and  hax 
not  been  excepted  to  by  counsel  before  the 
proper  tribunal,  this  court  can  receive  no  ob- 
jection to  it. 

There  appears,  then,  to  be  no  error  in  the 
judgment  of  the  circuit  court,  and  it  must  Ix* 
affirmed  with  costs. 

Dlstlnffuishod— 3  Oranch  C.  C.  400,  401. 
Cited^4  How.  149:  1  Mason  103;  8  Mason  123;  2 
Cranch  C.  C.  545;  4  Cliff.  411. 


*DUNLOP  &  CO.  V,  BALL.     ['ISO 

To  induce  a  presumption  of  pavment  from  the 
age  of  a  bond,  fn  years  must  have  elapsed  exclusive 
or  the  period  of  the  plaintiff^s  disability. 

hegal  impediments  to  the  recovery  of  Biitb*h 
debts  existed  in  Virgrinia  until  the  year  1716. 

THIS  was  a  writ  of  error  to  the  circuit  court 
of  the  District  of  Columbia,  sitting  in  Alex- 
andria. The  only  question  in  the  case  arose 
upon  the  following  bill  of  exceptions: 

'*  In  this  case  the  plaintiffs  were  admitted  to 
be.  and  always  to  have  been,  British  subjects, 
residing  in  Great  Britain,  and  the  defendant  to 
be,  and  have  been,  a  native  and  always  a  citi- 
zen of  the  now  state  of  Virginia,  and  this  suit 
was  commenced  on  the  day  of  ,  in 

the  year  1802.  The  debt  was  contracted  in 
1778,  in  Virginia,  at  which  time  the  bond  was 
executed  on  which  the  suit  was  brought.  It 
was  also  admitted  that  the  plaintiffs  had  an 
agent  authorized  to  collect  their  debts,  so  far  at% 
the  plaintiffs  could  authorize  the  same  to  bv 
collected,  during  the  whole  time  from  the  date 
of  the  bond  to  this  day;  which  agent  resided  in 
the  county  in  which  the  defendant  lived ;  also 
open  war  subsisted  between  Great  Britain  and 
Virginia,  from  the  19th  day  of  April.  1775,  un- 
til September,  1788. 

"Further  to  repel  the  presumption  of  pay- 
ment, the  plaintiffs  produced  the  following  ac^ts 
of  the  general  assembly  of  Virginia  upon  tbo 
subject  of  British  debts  contracted  before  th<* 
peace,  which  acts  are  in  the  words  following:*' 
(Here  were  inserted  the  acts  dated  in  Marcli, 
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1:85,  ami  Dec.  1787;  May,  1781,  and  Nov. 
1 781 ;)  '  *  And  the  fourth  article  of  the  treaty  of 
t>ejice  of  1783,  and  the  6th  article  of  the  treaty 
of  pt^ce  of  1794,  l)etween  Great  Britain  and  the 
Uuiteii  States."  The  plaintiffs  also  gave  evi- 
<Ience  that  William  Wilson,  their  agent,  deliv- 
ered over  the  bond  to  William  Hunter,  Jun.  in 
1776.  to  be  collected,  at  which  time  he  (Will- 
iam Wilson)  went  to  Europe.  .  And  when  he 
returned,  in  1784,  he  received  back  the  bond 
fn>m  W.  Hunter.  Some  time  after  the  year 
1789,  he  delivered  the  said  bond  to  James  John- 
M»u  for  collection,  who  returned  it,  and  neither 
of  thoise  persons  stated  that  the  money,  or  any 
pjirt,  wiiH  collected;  that  Johnson  died  in  1797. 

Whereupon  the  counsel  for  the  defendant 
prsiyed  the  court  to  instruct  the  jury,  that  from 
tht*  length  of  time  they  ought  to  presume  pay- 
ment of  the  aforesaid  bond.  Upon  which 
the  court  instructed  the  jury  that  from  the 
181*]  *lengthbf  time  stated  in  the  facts  above 
agreed  on,  the  Dond,  in  law,  is  presumed  satis- 
fies!, unless  they  should  find  from  the  evidence 
tliat  interest  was  paid  on  the  bond  within  20 
years  from  the  5th  of  September,  1775,  (the 
lime  of  the  last  payment,)  or  that  a  suit  or  de- 
mand was  made  on  the  said  bond  within  20 
years  from  the  last-i^entioned  time,  exclu.sive 
<in  both  case-s)  of  five  years,  five  months,  and 
twenty  days,  taken  out  of  the  act  of  limita- 
tions. 

To  which  opinion  of  the  Court  the  plaintiffs, 
by  their  counsel,  except,  &c. 

The  defendant  relied  on  the  plea  of  payment, 
-jind  on  the  length  of  time  to  support  it. 

E.  J.  Lee,  for  the  plaintiffs  m  error,  relied 
principally  upon  the  legal  impediments  which 
vxisted  in  Virginia,  to  repel  the  presumption 
ari-Hing  from  the  lapse  of  time. 

He  contended  that  the  rule  that  the  lapse  of 
*M)  years  shall  induce  a  presumption  of  payment 
4>f  a  l>ond,  is  not  an  absolute  and  arbitrary 
rule,  but  at  most  is  only  prima  facie  evidence, 
and  induces  nothing  more  than  a  presumption. 

Any  clrcum-stances  which  can  reasonably  ac- 
<*<>imt  for  the  delay  of  the  plaintiffs  in  prose- 
<!uting  their  right,  without  supposing  the  bond 
to  lie  satisfied,  may  be  given  in  evidence  to  de- 
"^troy  that  presumption. 

Prom  the  year  1774  to  1791,  the  plamtiffs 
were  incapacitated  to  maintain  a  suit,  and  to 
HTOver  the  money  by  legal  process. 

The  first  impediment  was  caused  by  the  ex- 
piration of  the  fee  bill  on  the  12th  of  Decem- 
lier,  1774,  whereby  the  courts  of  justice  were 
shut  against  all  persons.  This  impediment  was 
!;t'neral,  and  continued  until  the  commence- 
ment of  the  war,  on  the  19th  of  April,  1775. 

Prom  this  period  until  the  peace,  in  Septem- 
Ikt,  1783,  the  state  of  war  prevented  British 
>ubject»  from  bringing  suits  in  our  courts,  if  no 
other  impediment  had  existed.  The  first  act  of 
ju<sembly  of  Virffinia,  applying  to  British  cred- 
itors in  imrticular,  is  that  pa.ssed  in  October, 
182*]  1777.  sequestering  *Briti8h  property, 
and  suspending  executions,  until  the  further 
4)nler  of  the  legislature,  in  all  cases  where  a 
British  subject  was  plaintiff,  and  a  citizen  of 
The  commonwealth  defendant.  Chancery  re- 
riMil  of  Lair>s,  p.  64. 

The  2d  act  of  impediment  is  that  of  Novem- 
Iht,  1781,  c.  ^^,  8,  Sy  p.  147,  to  suspend  execu- 
tions in  certain  cases. 
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The  8d  is  the  act  of  May,  1782,  e.  44,  s.  S,  p. 
165,  to  repeal  so  much  of  a  former  act  as  sus- 
pends the  issuing  executions  upon  certain  judg- 
ments until  December,  1783. 

The  4th  is  the  act  of  October,  1782,  to  amend 
an  act  entitled  an  act  to  repeal  so  much  of  a 
former  act  as  suspends  the  iasuing  of  execu- 
tions on  certain  judgments  until  December, 
1788. 

The  5th  is  the  act  of  December,  1788,  c.  45, 
p.  IS/i,  to  revive  and  continue  in  force  the  sev- 
eral acts  of  assembly  for  suspending  the  issuing 
of  executions  on  certain  judgments  until  De- 
ceralHjr,  1783,  p.  218.  This  last  act  expired  in 
July,  1784. 

If  the  legal  impediments  had  ceased  in  the 
year  1784  with  the  expiration  of  this  act,  we 
should  still  have  been  in  time  with  our  suit:  for 
it  is  brought  within  twenty  years  from  that  time. 
But  these  impediments  did  not  cease  at  that 
period,  but  were  still  continued  by  the  acts  of 
1785  and  1787. 

In  addition  to  these  le^l  impediments,  creat- 
ed by  the  acts  of  the  legislature,  were  the  deci- 
sions of  juries  and  courts  of  law  who  supported 
the  plea  in  bar  that  the  plaintiff  was  a  British 
subject  for  several  years  afterwards. 

The  report  of  the  commissioners  under  the 
6th  art.  of  the  treaty  with  Great  Britain  men- 
tions a  number  of  cases  decided  in  the  courts  of 
Virginia  to  that  effect,  from  which  two  only  are 
supposed  necessary  to  be  cit«d. 

The  first  is  the  case  of  Warwick* %  Administra^ 
tors  V.  Gaskin»,  in  Lancaster  county,  upon  the 
plea  that  the  testator  was  a  British  subject;  the 
suit  was  dismissed  in  Marcli,  1788. 

*The  next  case  is  that  of  Oibson,  Von-  r*183 
cUdtton  dt  Hamilton,  plaintiffs,  against  Bannis- 
ter*8  Executors,  defendants,  in  Prince  George's 
county,  August,  1791,  in  which  the  plea  that  the 
plaintiffs  were  British  subjects  was  sustained. 

The  fact  is  notorious  that  it  was  the  general 
opinion  of  the  inhabitants  of  the  8tat«,  and  of 
juries,  that  a  British  debt  could  not  be  recover- 
ed. This  is  acknowledged  to  be  the  case  in  Mr. 
Chancellor  Wythe's  report  of  the  case  of  Page 
V.  Braxton,  p,  1^7,  in  the  year  1793,  which  was 
the  first  in  which  it  had  been  decided  in  any  of 
the  superior  courts  that  a  British  debt  was  re- 
coverable. 

Marshall,  Ch.  J.  There  can  be  no  doubt  of 
this  fact.  The  only  diflSculty  is,  to  show  that 
it  requires  20  years  after  the  removal  of  the  im- 
pediments, to  create  the  presumption  of  pay- 
ment. It  may  be  a  doubt,  whether  the  same 
time  after  the  removal  of  the  impediments  is 
necessary  to  raise  the  presumption,  as  if  the 
bond  had  borne  date  at  the  time  of  such  re- 
moval. 

Swann,  for  the  defendant,  contended,  that  the 
time  between  the  19th  of  April,  1775,  and  Sept. 
1783,  being  deducte<i  from  the  age  of  the  bond 
when  put  in  suit,  the  residue  being  about  20 
vears  and  6  months,  should  be  considered  as  the 
lapse  of  time  which  was  to  induce  the  presump- 
tion that  the  disability  of  the  plaintiff  cea.sed  on 
the  ratification  of  the  Jlreaty  of  peace.  There 
are  no  cases  decided  in  the  superior  courts  of 
Virginia,  in  wliich  the  plea  of  disability  of  the 
plaintiff,  as  being  a  British  subject,  has  been  al- 
lowed since  the  peace.  The  cases  cited  are  coun- 
ty court  ames,  and  do  not  appear  in  the  record. 
They  are  facts  which  this  court  cannot  notice. 
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But  if  we  travel  out  of  the  record,  other  caseB 
may  be  cited  from  other  counties,  in  which  con- 
trary decisioHB  have  taken  place.  It  is  a  fact 
that  in  Fairfax  county,  where  the  defendant 
always  resided,  British  debts  could  always  be 
recovered  since  the  year  1783..  If  the  cases  cited 
against  us  are  admitted  to  rebut  the  presumption, 
this  fact  is  equally  strong,  and  ought  to  be  ad- 
mitted to  support  it. 

Lee,  in  reply.  Although  it  waA  stipulated  by 
184*]  the  treaty  *that  all  legal  impediments 
to  the  recovery  of  debts  shouldbe  removed,  yet 
that  did  not  alter  the  existing  state  of  things. 
The  obnoxious  laws  remained  in  full  force  in 
practice.  The  fact  was,  that  the  legal  impedi- 
ments were  not  removed.  We  are  not  now  to 
consider  what  the  law  ought  to  have  been,  but 
what  it  was  in  practice.  For  if  the  impossibil- 
ity of  recovering  the  debt  still  remained,  it  de- 
stroyed all  presumption  arising  from  the  lapse 
of  time. 

February  28.  Marshall,  Ch.  J. ,  delivered 
the  opinionof  the  Court.  The  only  circumstance 
which  could  create  a  question  in  this  case  is, 
that  20  years  had  not  elapsed,  exclusive  of  the 
period  during  which  the  plaintiffs  were  under  a 
legal  disability  to  recover,  before  the  action  was 
brought. 

The  principle,  upon  which  the  presiimption 
of  payment  arises  from  the  lapse  of  time,  is  a 
reasonable  principle,  and  may  be  rebutted  by 
any  facts  which  destroy  the  reason  of  the  rule. 

That  no  presumption  could  arise  durinjj  a 
state  of  war,  in  which  the  plaintiff  was  an  alien 
enemy,  is  too  clear  to  admit  of  doubt.  But  it 
is  not  so  clear  that,  upon  a  bond  so  old  as  this, 
the  same  length  of  time  after  the  removal  of  the 
disability  is  necessary  to  raise  the  presumption, 
as  would  be  required  if  the  Iwnd  had  borne  date 
at  the  time  of  such  removal. 

It  ap])ears,  from  the  decisions  of  the  courts  of 
Virginia,  from  the  pleas  in  bar  in  the  federal 
courts,  and  particularly  from  the  observations 
of  the  Chancellor  of  Virginia,  in  the  case  cited, 
that  it  was  the  general  understanding  of  the  in- 
habitimts  of  that  state,  that  British  debtA  could 
not  be  recovered:  And,  until  the  ye«ir  1798,  there 
was  no  decision  of  the  superior  courts  that  such 
debts  were  recoverable. 

The  only  question  is,  whether,  in  case  of  an 
old  debt,  the  same  time  is  required  to  raise  the 
presumption,  as  in  the  ca.se  of  a  debt  accruing 
since  the  impediments  have  been  removed. 

In  such  a  case  it  is  not  easy  tp  establish  a  new 
185*]  rule,  and  *the  Court  think  it  best  to  ad- 
here to  the  old  decisions,  that  twenty  years  must 
have  elapsed  exclusive  of  the  period  of  the 
plaintiff's  disability;  and  are  of  opinion  that  the 
circuit  court  erred  in  directing  the  jury  that  pay- 
ment ought  to  be  presumed. 

The  judgment  of  the  (-ourt  is  entered  upon 
the  minutes  in  the  following  terms: 

The  Court  having  heard  the  arj?uments  of 
counsel,  and  maturely  considered  the  same,  is 
of  opinion  (and  do  adjudge,  ortler,  and  decree 
accordingly)  that  the  circuit  court  erred  in  in- 
structing the  jury,  *  *  that  from  the  length  of  time, 
they  wen?  to  presume  the  bond,  in  the  record 
mentioned,  to  be  satisfied,  unless  they  siiould 
find,  from  the  evidence,  that  interest  was  paid 
on  the  bond  within  twenty  years  from  the  5th 
of  September,  1775,  the  time  of  the  last  pay- 
ment,) or  that  a  suit  or  demand  was  made  on 
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said  bond  within  twenty  yejjrs  from  the  last 
mentioned  time,  exclusive,  in  both  case's,  of  tiv** 
years,  five  months,  and  twenty  days,  taken  out 
of  the  act  of  limitations;"  there  being  circuiu 
stances  in  this  c»se  which  oppose  the  presump- 
tion which  would  have  arisen  from  the  length 
of  time  which  htw  elapsed  since  the  date  of  the 
bond. 

And  this  Court  doth  further  a<ijudc:e,  ortler. 
and  decree,  that  this  cause  be  remandwl  to  the 
said  circuit  court,  to  be  there  tried,  with  dinn*- 
tions  that  there  is  no  presumption  of  paymc'iit 
of  the  said  bond,  as  directed  by  the  said  circuit 
court. 

Cited— 8  Pet.  420 :  4  MoLean  284. 


BLAKENEY  r.  EVANS. 

If  a  man  agrees  to  do  certain  work,  and  be  doef^ 
It  jointly  with  another,  he  is  still  entitled  to  recover 
upon  the  agreement. 

A  SPECIAL  action  of  a.ssumpsit  was  brought . 
in  the  circuit  court  of  the  District  of  Colum- 
bia, sitting  at  Alexandria,  by  Evans  against 
Blakeney,  upon  the  following  written  agree- 
ment : 

"  I  will  rent  of  Mr.  Evans  thirty-one  feet  of 
ground  on  King  street,  by  one  liundred  feet 
deep  to  a  ten  feet  alley,  for  which  lot  I  will  i>ay 
him  13/.  lOiJ.  per  annum,  in  yearly  payments, 
the  rent  commencing  from  tfie  1st  day  of  N<>- 
vember,  1799. 

*"  I  will  also  agree  to  find  work  and  [*lHO 
materials  in  my  line  for  Mr.  Evans's  houses,  pr«»- 
vided  he  will  find  the  same  in  his  line  for  my 
house  I  intend  to  build  on  the  above  descrribeJi 
lot,  each  work  and  materials  to  be  measunnl 
and  valued  agreeably  to  the  customary  mode  in 
Alexandria,  and  whatever  balance  there  may  1k' 
on  either  side  at  any  time  they  choose  to  have 
the  work  and  materials  valued,  is  to  be  paid  in 
cash  on  demand."  Signed  •'Abel  Blakenev. 
Joh  n  Evans.     September  8d,  1 799. " 

The  action  was  brought  to  recover  a  balanee^ 
due  upon  this  valuation.  The  defendant  pleadini 
the  general  issue. 

The  plaintiff  produced  in  evidence  the  follow- 
ing writing:  "Alexandria,  March  24kl,  1802. 
We,  the  subscribers,  being  called  on  by  Messrs. 
Evans  and  Burford,  on  the  on/s  part,  and  Al>el 
Blakeney  on  the  other,  to  measure  and  value 
sundry  jobs  of  work  done  by  the  parties,  each 
for  the  other,  and  have  done  the  same  to  the 
Ixjst  of  our  knowledge,  and,  upon  comparing 
the  accounts,  find  a  balance  in  favor  of  Evans 
and  Burford,  of  fifty-two  pounds,  ten  sliilling^i, 
and  one  penny."  Signed  "Daniel  Bishop, 
Isaac  McLean ;  and  proved  by  the  said  Isaac 
McLean,  that  the  work  and*  materials  were 
measured  and  valued  agreeablv  to  the  custom- 
ary mode  in  Alexandria,  and  that  acconling  to 
such  measure  and  value,  that  balance  was  due 
from  the  defendant  to  the  plaintiff.  That  he 
and  the  .said  Bishop  were  called  upon  by  Evans^ 
and  Blakeney,  and  not  by  the  said  Burford ;  but 
that  he  was  present,  and  the  witness  understocxl 
from  all  the  parties  that  he  was  interested  in 
the  work.  To  the  admission  of  this  evidence, 
the  defendant  took  a  bill  of  exceptions,  »m\ 
brought  a  writ  of  error. 
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March  Ist.  The  transcript  of  the  record  was 
submitted  to  the  court  without  argument,  who 
aflinned  the  judgment,  with  ten  per  cent,  dam- 
ages, and  costs,  observing,  that  the  meaning  of 
the  agreement  was,  that  each  party  should  pro- 
cure the  work  to  be  done,  and  not  that  they 
should  do  it  personally. 


187*]  »CHURCH  t.  HUBBART. 

'^  i8i  If  it  be  inserted  in  a  policy,  that  *'  the  insurers 
15  MS  Are  act  liable  for  seizure  by  the  Portueruese  for  illicit 

-. trade,"  and  the  vessel  be  seized  and  condemned  for 

an  attempt  to  trade  illicitly,  the  underwriters  are 
not  liable  for  the  loss. 

The  right  of  a  nation  to  seize  vessels,  attempting 
an  Itlicit  trade,  is  not  confined  to  their  harbors,  or 
to  the  range  of  their  batteries. 

Foi-eign  laws  must  be  proved  like  other  facts. 
They  must  be  verified  by  oath,  or  by  some  other 
such  bigh  authority  that  the  law  respects  not  less 
than  the  oath  of  an  Individual. 

The  certificate  of  a  consul  of  the  United  States, 
under  his  seal,  is  not  sufficient.  A  certificate  of  the 
nrooec^dings  of  a  court  under  the  seal  of  a  person 
who  states  himself  to  be  the  secretary  of  foreign 
affairs  in  Portugal,  Is'not  evidence. 

If  the  decrees  of  the  Portugese  colonies  are 
transmitted  to  the  seat  of  government,  and  regis- 
tered in  the  department  of  state,  a  certificate  of 
that  fact,  under  the  great  seal,  with  a  copy  of  the 
decree  authenticatedi  in  the  same  manner,  would 
be  sufficient  prima  fade  evidence. 

ERBOR  from  the  circuit  court  for  the  district 
of  MassachusettB,  in  an  action  on  the  case, 
upon  two  policies  of  assiirance,  whereby  John 
Barker  Church,  Jun.  caased  to  be  insured 
twenty  thousand  dollars  upon  the  cargo  of  the 
brigantine  Aurora,  Nathaniel  Shaler,  master, 
at  and  from  New  York  to  one  or  two  Portu- 
^lese  ports  on  the  coast  of  Brazil,  and  at  and 
from  thence  back  to  New  York.  At  the  foot 
of  one  of  the  policies  was  the  following  clause : 
**  The  insurers  are  not  liable  for  seizure  by  the 
Portuguese  for  illicit  trade;"  and  in  the  body 
i)f  the  other  was  inserted  the  following:  "  N . 
B.  The  insurers  do  not  take  the  risk  of  illicit 
trade  with  the  Portuguese." 

The  vessel  was  cleared  out  for  the  Cape  of 
Good  Hope,  and  Mr.  Church  went  out  in  her 
as  .Mupercargo.  On  the  18th  of  April  she  ar- 
rived at  Rio  Janeiro,  where  she  obtained  a  per- 
mit to  remain  fifteen  days,  and  where  Mr. 
Church  sold  goods  to  the  amount  of  almut  700 
dollars,  which  were  delivered  in  open  day,  and 
in  the  presence  of  the  guard  which  had  been 
previously  put  on  board,  and  to  all  appearance 
with  the  approbation  of  the  officers  of  the  cus- 
toms. On  the  6th  of  May  she  sailed  from  Rio 
Janeiro  bound  to  the  port  of  Pani,  on  the  coast 
of  Brazil,  and  on  the  12th,  fell  in  with  the 
Kcliooner  Four  Sisters,  of  New  York,  Pel  eg 
Barker,  master,  bound  to  the  same  port,  who 
agreed  to  keep  company;  and  on  the  12th  of 
J  line  they  came  to  anchor  about  four  or  five 
leagues  m)m  the  land,  off  the  mouth  of  the 
river  Para,  in  the  bay  of  Para,  about  west  and 
by  north  from  Cape  Baxos,  and  alwut  two 
miles  to  the  northward  of  the  cape  **  on  a  me- 
ridian line  drawn  from  east  to  west."  The 
land  to  the  westward  could  not  be  observed 
from  the  deck,  but  might  be  seen  from  the 
inast-head. 

The  destination  of  the  vessel  after  her  depart- 
ure from  Rio  Janeiro,  was  by  the  masti^r  kept 
x«!ret  from  the  crew,  at  the  request  of  Mr. 
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Church,  and  the  master  jissigned  as  a  rejison 
why  they  came  to  anchor  off  the  river  Pani, 
that  they  were  in  want  of  water  and  w^ood, 
which  was  truly  the  case,  the  greater  part  of 
the  water  on  board  having  been  caught  a  nii^ht 
pr  two  before,  and  the  crew  had  been  on  an  al- 
lowance of  water  for  ten  days. 

♦After  the  vessels  had  come  to  anchor,  [*188- 
Mr.  Church  with  two  of  the  seamen  of  the  brig, 
and  the  mate  of  the  schooner  with  two  of  her 
seamen,  went  off  in  the  schooner's  long  Iwat  to 
speak  a  l)oat  seen  in  shore,  to  endeavor  to  ol»- 
tain  a  pilot  to  carry  the  vessels  tip  the  river, 
that  they  might  procure  a  supply  of  wood  and 
water,  and,  if  permitted,  sell  their  cargo. 

Shortly  after  the  long  boat  had  left  the 
schooner,  the  latter  got  under  way.  (the  master 
of  the  brig  having  first  gone  on  board  of  her,) 
proceeding  towards  shore;  and  observing  a 
schooner-rigged  ves.sel  coming  from  the  west- 
ward, from  whom  they  expected  to  get  a  pilot, 
they  fired  a  shot  ahead  of  her  to  brmg  her  to, 
but  not  regarding  the  first  shot,  a  second  was 
fired,  when  she  came  to,  and  her  master  came 
on  board  apparently  much  alarmed,  as  if  he 
supposed  the  schooner  and  brig  to  l)e  French. 
Tlie  persons  in  the  Portuguese  boat  got  off  in  a 
squall  of  wind  and  rain,  leaving  their  captain 
on  board  the  Four  Sisters. 

Mr.  Church,  and  the  others  who  went  on 
shore  with  him,  as  well  as  the  second  mate  of 
the  schooner,  who  was  sent  on  shore  with  the 
master  of  the  Portuguese  vessel,  and  in  search 
of  Mr.  Church,  were  seized  and  imprisoned; 
and  on  the  14th  of  June,  both  the  brig  and 
schooner  were  taken  possession  of  by  a  IxkIv  of 
armed  men,  on  board  of  three  armed  boats,  and 
carried  into  Para.  The  masters  and  crews  were 
imprisoned,  and  underwent  several  examina- 
tions, the  principal  object  of  which  seemed  to 
be  to  ascertain  whether  they  were  not  employed 
by  some  of  the  belligerenf  powers  to  examine 
the  coast,  &c.  whether  they  had  not  come  with 
intention  to  trade;  whether  thej'had  not  traded 
at  Rio  Janeiro,  and  why  they  had  kept  so  close 
along  the  coast.  They  denied  the  intention  to 
trade,  but  allegetl  that  they  were  obliged  to  put 
in  for  wood  and  water,  and  to  refit.  On  the 
28th  of  July,  the  master  of  the  brig  was  put  on 
board  a  vessel  for  Lisljon,  but  was  taken  on  the 
passage  by  a  Spanish  vessel,  and  sent  to  Porto 
Rico,  from  whence  he  obtained  a  passjige  to  the 
United  States.  The  brig  Aurora  was  armed 
with  two  carriage  guns  mounted,  and  about 
one  hundred  weight  of  powder. 

It  was  in  evidence  also,  that  when  vessels  l)e- 
longing  to  foreigners  go  into  Rio  Janeiro,  they 
allege  a  pretense  of  *Avant  of  repairs,  [^*18il 
want  of  water,  or  something  of  that  kmd.  on 
representing  w^hich,  they  obtain  leave  to  sell 
part  of  their  cargo  for  re'i>airs,  and  to  remain  a 
certain  time,  usually  twenty  days,  and  then,  by 
making  presents  to  the  officers,  they  are  not 
prevented  from  selling  the  whole;  but,  without 
those  pre*»ehts,  they  would  probably  l>e  in- 
formed against.  Such  trade  is  a  prohibited  tra<le. 
but  it  is  frequently  done  without  a  bribe. 

The  defendant,  to  prove  that  the  trade  was 
illicit,  offered  a  copy  of  a  law  of  Portugal, 
entitled  "A  law  by  wiiich  foreign  vessels,  are 
prohibited  from  entering  the  ports  of  India, 
Brazil,  Guinea,  and  Islands. and  other  provinces 
of  Portugal,"  which,  after  reciting  a  prior  law 
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of  1591,  prohibiting  foreign  vesseln,  and  for- 
eigners of  whatever  station  or  quality,  to  go, 
either  from  the  porUs  of  Portugal,  or  from  any 
other  ports  whatever,  to  the  conquests  of  Bra- 
zil, without  special  license  of  the  king,  ordains, 
*  *  That  from  the  day  of  the  publication  hereof, 
no  vessel  whatever,  of  anv  foreign  nation,  shall 
be  permitted  to  go  to  India,  Bmzil.  Guinea,  or 
Islands,  nor  to  any  other  province  or  islands  of 
my  couciuests,  efther  already  discovered,  or 
that  may  be  discovered  hereafter."  (The  Azores 
and  Madeira  are  excepted.)  "  and  I  am  further 
pleased  to  order,  that  no  stranger  whatever  shall 
1k»  permitted  to  go  in  any  vessels  belonging  to 
my  subjects,  even  thougli  he  be  an  inhabitant 
of  my  kingdoms. "  '  *  And  any  foreign  vessel 
that  shall  hereafter  go  to  any  of  the  said  ultra- 
marine i)orts  against  the  contents  of  this  my 
law,  I  am  pleased  to  order,  that  it  shall  tie 
seized  with  all  the  cargo,  as  well  that  of  the 
master  and  proprietors  of  the  said  vessel,  as  of 
any  other  persons;  and  further,  that  all  those 
who,  on  board  of  said  foreign  vessels,  shall  load 
any  goods  or  merchandise,  shall  lose  all  what- 
ever else  they  possess,  and  they  shall  be  banished 
for  life  to  Africa,  without  remission,  and  no 
p<'tition  for  pardon  shall  be  received  from  them, 
nor  shall  it  be  valid  even  if  dispatched;  and 
any  foreigner  who,  in  any  ship  of  his  own,  or 
any  other,  or  in  any  ship  or  vessel  of  my  sub- 
jects, shall  go  to  said  ports  contrary  to  this  my 
law,  besides  incurring  the  loss  of  all  his  prop- 
erty, shall  likewise  incur  the  penalty  of  death, 
which  shall  be  put  in  execution  against  him 
without  appeal,  by  order  of  any  governor,  cap- 
tain or  judge  before  whom  thev  are  accused, 
lOO*]  even  if  such  execution  *in  other  cases 
tihrmld  not  come  within  their  authority ;  and  the 
.same  penalty  of  deiith  .shall  he  incurred  by  any 
of  my  subjects  who  shall  freight  said  vessels,  or 
by  any  other  manner  send  them  either  on  their 
own  account,  or  on  any  other  person's  account, 
to  said  ultramarine  passeasions,  which  sliall  be 
put  into  execution  against  them  in  the  manner 
above  mentioned,  without  appeal.  And  all 
those  who  in  any  manner  shall  go  against  this 
my  law,  may  be  denounced  by  any  person  what- 
ever, and  the  denouncer  shall  be  entitled  to,  and 
n'ceive,  one-half  the  goods  appertaining  to  the 
a(tcused,and  the  other  half  shall  be  foneited  to 
my  treasurj'.  And  I  am  further  pleased  to 
order,  that  all  those  who  from  henceforth  shall 
in  any  manner  act  against  the  said  law  made  by 
the  king  my  father,  whom  God  keeps,  or  shall 
change  their  voyage,  or  cause  the  same  to  be 
done,  shall  be  accused  in  the  manner  above 
mentioned  by  any  person  whatever.  And  I 
hold  as  strong  and  valid  all  the  contents  of  this 
mj'  law,  and  order  that  it  should  be  fully  com 
plied  with  and  observed,  notwitlistanding  any 
contrary  laws,  orders,  gifts,  privileges,  contracts, 
or  any  grants  either  general  or  particular,  being 
all  hereby  repealed,  as  if  each  one  in  particular 
was  herein  mentioned.  And  this  law  shall  be 
as  valid  as  any  letter  made  in  my  name,  signed 
l\v  myself,  and  pas.Hed  through  chancery,  not- 
witlLstanding  the  ordinance  of  book  the  second, 
title  the  40th,  which  orders  the  contrary.  And 
that  the  knowledge  of  the  contents  hereof  should 
1k'  made  manifest  to  all,  I  order  the  High  Chan- 
cellor to  cause  it  to  be  published  in  chancery, 
and  to  pass  a  certificate  of  tlie  same  on  the  back 
hereof,  and  have  it  registered  in  the  books  of 
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my  exchequer  court,  India  house,  custom  house 
of  this  city  of  Lisbon,  and  in  all  other  parts  of 
the  kingdom  of  Portugal;  for  which  purpose 
the  comptroller  of  my  exchequer  shall  send 
copies  hereof  to  the  .said  ports,  and  similar  ones 
to  all  the  ports  in  India,  Brazil,  Guinea,  and 
Islands,  to  the  end  that  this  my  law  be  there 
published  and  registered,  and  reach  to  the 
knowledge  of  all.  Made  in  Valladolid,  the  18lh 
of  March,  1605. 

"The  Secretary' Luis  de  Figueiredo  had  it 
written. 

(Signed)  "King." 

**•  I,  William  Jarvis,  Consul  of  the  [*191 
United  States  of  America,  in  this  city  of  Lis- 
bon, &c.  do  hereby  certify  to  all  whom  it  may 
or  doth  concern,  that  the  law  in  the  Portugueai 
language,  hereunto  annexed,  dated  the  18th 
March,  1605,  is  a  true  and  literal  copy  from  the 
original  law  of  this  realm  of  that  dat«,  prohibit- 
ing the  entry  of  foreign  vessels  into  the  colonies 
of  this  kingdom,  ana  as  such,  full  faith  and 
credit  ought  to  he  given  it  in  courts  of  judi- 
cature or  elsewhere.  I  further  certify,  that  the 
foregoing  is  a  just  and  true  translation  of  the 
aforesaid  law. 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  aiiixed  my  seal  of  office,  at  Lisbon, 
this  12th  day  of  April,  1808. 

(Signed)  "Wllliam  Jarvib." 

Another  law  was  produced,  said  to  be  made 
at  Lisbon,  on  the  8th  of  Februair,  1711,  certi- 
fied in  the  same  manner,  entitled,  "  A  law  in 
which  is  determined  the  non-admission  of  for- 
eign vessels  into  the  ports  of  the  conquests  of 
this  kingdom,"  which  directs,  "That  ordern 
should  Iw  given  to  tlie  governors  of  the  con- 
quests, not  to  admit  into  any  of  their  ports  the 
vessels  of  any  foreign  nation,  unless  they  went 
in  with  the  neets  of  this  kin^om,  and  returned 
with  the  same,  in  conformity  to  treaties,  or 
obliged  by  tempestuous  weather,  or  for  want 
of  provisions;  in  which  cases,  providing  them 
with  the  necessaries  they  require,  they  ought  to 
be  ordered  out  again,  without  permittingthem  to 
do  any  business ;  and,  as  this  cannot  be  done 
without  the  consent  and  tolerance  of  the  govern- 
ors, which  requires  a  speedy  and  efficacious 
remedy  on  account  of  the  consequences  which 
may  result  from  a  toleration  and  overlooking  of 
this  traffic,  and  the  equity  of  justice  requiring 
that  so  great  an  injury  should  be  avoided,  and 
the  inflicting  a  punishment  on  those  who  should 
in  any  way  he  concerned  in  such  an  illicit  trade 
with  foreigners;  I  am  pleased  to  order  tliat  the 
persons  who  shall  traffic  with  them,  or  shall 
consent  that  such  traffic  shall  be  carried  on, 
or,  knowing  it,  shall  not  hinder  it,  such  person, 
being  a  governor  of  any  of  the  ultramarine 
conquests,  *shall  incur  the  penalty  of  [*192 
paying  to  my  treasury  the  three  doubles  of  the 
salary  which  he  receives,  or  may  have  received, 
by  such  office  of  governor,  besides  losing  all  the 
gifts  he  holds  from  the  crown,  and  remain- 
ing inhibited  from  ever  being  employed  in 
any  other  offices  or  governments  for  tiie  future: 
such  person  being  an  officer  in  the  army,  or  of 

i'ustice,  or  any  other  private  person,  being  a 
'ortuguese  and  a  subject  of  this  kingdom, 
shall  incur  the  penalty  of  confiscation  of  ail  his 
goods  and  possessions,  one-half  for  the  denoun- 
cer, and  the  other  half  for  my  royal  treasury." 
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Tlu*n  follow  other  provisions  for  the  detection 
and  punishment  or  offenders  against  the  law; 
and  an  onier  to  all  governors  of  the  uhramarine 
conquests  to  carry  it  into  execution,  and  that  it 
shiiuld  be  published  and  rc«ri8tered  in  all  neces- 
sary places. 

to  prove  that  the  vessel  was  seized  for  illicit 
trade,  the  defendant  prtnluced  the  following 
pvfj)<jr,  purporting  to  l>e  a  copy  of  "the  sentence 
of  the  governor  of  the  capital  of  Para,  on  the 
brig  Aurora." 

'*  In  consequence  of  the  acts  of  examination 
made  on  board  the  brig  Aurora,  (questions  put 
to  Xathaniel  Shaler,  who  it  is  said  is  the  cap- 
lain  of  her,  and  to  those  said  to  be  the  officers 
and  crew,  and  according  to  the  act  of  examin- 
ation, made  in  the  journal  annexed,  which 
they  present  as  such  passport  and  dispatches, 
toirether  with  other  papers;  I  think  the  motives 
hereby  alleged  for  having  put  into  a  port  of 
this  (^tabUshment  are  unprecedented  and  in- 
admissible, and  the  causes  a&signed  cannot  be 
proved.  I  therefore  lx*lieve  it  to  be  all  ^ected 
for  the  purpose  of  introducing  here  commercial 
and  contraband  articles  of  wuich  the  cargo  is 
composed;  (if  there  are  not  other  motives  be- 
sides these,  of  which  there  is  the  greatest  pre- 
sumption;) Ist.  Because  it  cannot  be  supposed 
that  an  involuntary  want  of  water  and  wood 
would  take  place  in  thirty-four  days*  voyage 
from  Rio  Janeiro,  where  the  said  vessel  was 
provided  with  every  necessary,  until  she  passed 
the  Salmas,  without  alleging  and  proving  an 
unforeseen  accident  when  there  was  none  in 
sixty-four  days*  passage  from  New  York  to 
saitfport  of  Rio  Janeiro,  and  it  appears  by  these 
1 93*]  papers,  and  by  the  information  *froin 
the  commanders  of  registry  or  guani  at  the 
Salinas,  and  it  is  not  to  be  believed  that  they 
did  not  see  that  land  at  the  hour  of  the  morn- 
iuyr  which  they  passed  it  on  the  9th  day  of  the 
pn^sent  month,  as  well  as  they  were  seen;  and 
«  hen  it  ought  to  be  supposed  that  they  should 
have  solicited  immediately  the  remedy  for  such 
urgent  necessity  as  they  wished  to  make  it.  2d. 
Becaiusc,  after  Ihev  were  in  sight  and  opposite 
U)  the  village  of  Vigia  on  the  12th  of  tlie  said 
month,  having  also  got  clear  and  passed  safely 
by  the  shoals,  and  alter  by  violent  meann  hav- 
ing l)oarded  and  obligee!  different  vessels  to 
lK>ard  him,  it  does  not  appear  that  any  of  those 
that  were  brought  to  the  village  as  prisoners, 
allesjed  the  want  of  water  as  a  motive  for  com* 
injT  m,  nor  that  thev  had  made  the  least  en- 
deavors,  or  demanded  to  be  supplied  with  such 
want;  it  l)eing  ven*  well  known,  on  the  con- 
trary, that  all  thefr  endeavors  were  to  obtain 
Pratic,  and  to  proceed  to  this  capital,  alleging 
the  pretext  of  l)eing  leaky,  but  which,  from 
the  examination  made  on  l>oard  by  the  masters 
of  the  arsenal,  did  not  appear  to  be  true  3d. 
And,  finally,  because  in  the  space  of  eight  or 
ten  days  from  the  time  they  passed  the  cape 
of  Ht.  Agostiuho,  till  they  passed  by  the  Sali- 
na»<,  should  their  want  of  water  l)e  true,  they 
might  have  supplied  themselves  with  it.  in  any 
of  the  numennis  ports  on  the  northern  coast  of 
the  Brazils  till  that  of  Pernambuco,  or  they 
would  have  directed  their  course  directly  for 
the  destined  port  of  Martinico  and  Antilles  as 
they  .say :  it  appearing  very  strange  they  should 
come  to  sound  all  the  coast,  the  excuse  of  the 
wimls  not  being  admissible.     But  by  the  stime 
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informer's  journal  it  appears  that  from  the  28th 
of  May,  when  by  observation  they  were  north- 
ward of  St.  Agostinho,  they  had  constantly  the 
trade  winds  upon  the  quarter  until  the  3d 
instant,  with  which  they  steered  always  along 
the  coast,  when  they  ought  only  to  have  gone 
to  this  latitude  to  have  continued  the  same 
winds  to  the  said  islands,  and  to  have  got  clear 
of  the  calms  and  currents  of  the  coast ;  if  it  had 
not  been  their  only  intention  to  look  for  the 
same  coast  and  to  this  port  for  business  and 
smuggling,  which  he  could  not  perform  at  the 
Kio  Janeiro  for  the  rea.son  which  is  specified 
in  the  letters  annexed  to  folio — ;  it  being  pre- 
sumed that  the  master  of  this  brigantine 
*ought  to  be  understood  as  having  the  [*104 
same  disposition  as  that  of  the  schooner  Four 
Brothers,  with  which  he  sailed  and  fell  into 
conversation. 

"  Therefore,  I  command,  that  in  amformity 
to  the  law  made  on  the  5th  October,  1715,  the 
observance  of  which  has  been  so  repeatedly  rec- 
ommended and  revived  to  me  by  government, 
let  their  papers  be  brought  to  the  house  of  jus- 
tice to  be  continued  as  prescribed  in  the  same 
law  and  laws  of  the  kingdom,  (they  remaining 
in  prison  until  the  final  decision,)  for  which 
they  gave  cause  by  the  hostile  means  which 
they  practiced, 

"  Palace  of  Para,  the  27th  June,  1801. 

*'  D.  FrancMcode  Soma  Cautinho.'' 

"  On  the  27th  June,  1801,  these  deeds  were 
given  to  me  by  his  excellencv  the  Governor 
and  Captain  General  of  State,  6.  Francisco  de 
Souza  Coutinho,  with  his  sentence  ut  s^tpra,  of 
which  I  made  this  term;  and  I,  Joseph  Damazo 
Alvares  Bandlera,  wrote  and  finished  the  same. 

"  It  is  hereby  determined  by  the  court,  &c. 
that  in  the  certainty  of  it  being  affected  and 
unprecedented  that  the  brig  Aurora,  Captain 
Nathaniel  Shaler,  putting  into  this  port  as  in 
the  decision  fol.  48;  as  it  is  justly  declared  and 
adopted  for  the  same  incontestable  causes  there 
specified,  that  in  consequence  thereof,  and  of 
the  respective  laws  thereto  applying,  she  ought 
to  be  condemned,  they  concurring  to  convince 
that  it  was  the  project  of  the  said  captain  (if  he 
had  no  other  reason  besides  these,  of  which 
there  is  suspicion)  to  look  for  a  market  for  the 
merchandise  which  were  found,  not  only  as  it 
appears  by  the  letters  hereto  annexed,  but  in 
the  societ}^  and  conversation  in  which  he  sailed 
with  the  .schooner  Four  Brothers,  which  cap- 
tain is  convicted,  by  very  clear  proofs,  of  such 
an  intention,  and  the  same  specious  pretext 
with  which  he  pretends  to  color  the  cause  for 
putting  into  this  port,  manifesting  in  this  man- 
ner that  he  was  not  ignorant  of  the  laws  of  the 
state  C(mccrning  coming  in  and  doing  business 
therein, 

*"  Therefore,  they  declare  him  to  [*196 
have  incurred  the  transgression  of  the  order 
fol.  1  to  107,  and  decree  of  the  18th  March, 
1605,  and  they  order  that  after  proceeding  in 
the  sequester  on  the  vessel  and  cargo,  to  send 
the  captain  as  prisoner,  with  the  necessary  in- 
formation by  the  competent  secretary,  that  his 
Royal  Highness  may  Ik?  pleased  to  determine 
alH)ut  him,  as  may  be  his  royal  pleasure. 

*•  Para,  27th  June,  1801.  D.  Jono  de  Almei- 
da de  Mello  de  Castro,  of  the  C/Ouncil  of  State 
of  the  Prince  Regent  our  Lonl,  and  his  minister 
and  Secretary'  of  State  of  the  foreign  affairs  and 
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war  department,  &c.  do  hereby  certify  that  the 
present  is  a  faithful  copy  taken  from  the 
original  deed  relative  to  the  brig  Aurora.  In 
witness  whereof,  I  order  this  attestation  to  be 
passed  and  goes  by  me  signed  and  sealed  with 
the  seal  of  my  anns.  Lisl)on,  the  27th  Jan- 
uary, 1803. 

"Signed, 

B.  J<mo  de  Almeida  de  Mello  de  Caatro." 

*'  I,  William  Jarvis,  Consul  of  the  United 
States  of  America,  in  this  city  of  Lisbon,  &c, 
do  hereby  certify  unto  all  whom  it  may  con- 
cern, that  the  foregoing  is  a  true  and  just 
translation  of  a  copy  from  the  proceedings 
against  the  brig  Aurora,  Nathaniel  Shaler 
master,  at  Para,  in  the  Brazils,  which  is  here- 
to annexed  and  attested  by  His  Excellency 
Don  Jono  de  Almeida  de  Mello  de  Castro, 
whose  attestation  is  dated  the  27th  January, 
1803. 

"  In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  affixed  my  seal  of  office,  in  Lis- 
bon, this  16tli  day  of  April,  one  thousand 
eight  hundred  and  three. 

"William  Jarvis." 

The  bill  of  exceptions,  l^esides  the  foregoing, 
stated  a  variety  of  dispositions,  papers  and 
other  evidence,  'which  it  is  deemed  unnecessary 
here  to  insert,  and  then  proceeded  as  follows : 

"  Whereupon  the  said  plaintiff  did  then  and 
there  insist,  before  the  said  court,  that  the  said 
paper  writings  offered  in  evidence  as  aforesaid, 
190*]  by  the  defendant  ought  *not  to  be  ad- 
mitted and  allowed  to  be  given  in  evidence  to  the 
jury  on  the  said  trial,  in  behalf  of  said  defend- 
ants; but  the  said  judges  did  then  declare  and 
deliver  their  opinions,  that  the  same  paper 
writings  ought  to  be  admitted  in  evidence  to 
the  jury. 

"Whereupon  the  said  counsel  for  the  said 
defendant,  did  then  and  there  insist,  before  the 
said  judges,  that  the  said  several  matters  so 
produc(?a,  and  given  in  evidence  on  the  part  of 
the  said  defendant  as  aforesaid,  were  sufncient, 
and  ought  to  be  admitted  and  allowed  &s  suffi- 
cient evidence,  to  prove  that  the  loss  of  the  said 
brig  and  cargo  was  by  a  peril  within  the  ex- 
ception made  in  the  aforesaid  policies  respect- 
ing seizure  by  the  Portuguese  for  illicit  trade; 
and,  therefore,  that  the  said  Church  ought  to 
be  barred  of  his  aforesaid  action,  and  the  said 
defendant,  acquitted  thereof.  And  thereupon 
the  said  defendant  by  his  counsel,  did  then 
and  there  pray  the  said  judges  to  admit  and 
allow  the  said  matters  and  proof,  so  produced 
and  given  in  evidence  for  the  defendant  afore- 
said, to  be  sufficient  evidence  to  bar  the  said 
Church  of  his  action  aforesaid. 

"  But  to  this  the  counsc*!  of  said  John  Bar- 
ker Church,  Jun.  on  behalf  of  said  Church,  did 
insist  before  the  said  court,  that  the  matters 
and  evidence  aforesaid,  so  produced  and  proved 
on  the  part  of  the  said  defendant  were  not 
sufficient,  nor  ought  to  be  admitted  or  allowed, 
to  bar  the  plaintiff  of  his  action,  and  that  it 
did  not  prove  the  loss  of  the  said  brig  and  car- 
go to  be  by  a  peril  within  the  exception  con- 
tained in  said  policies,  respecting  seizure  by 
the  Portuguese  for  illicit  trade,  but  that  the 
evidence,  on  the  part  of  the  plaintiff,  did  prove 
the  same  loss  to  have  happened  through  a  peril 
for  which  the  underwriters  on  said  policies 
were  liable,  by  the  terms  thereof. 
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"And  the  said  William  Cushing,  Esq.  did 
then  and  there  deliver  his  opinion  to  the  jury 
aforesaid,  in  the  words  following,  to  wit: 

"The  first  objection  to  this  action  is  that  it 
is  brought  in  the  name  of  John  B.  Church, 
Jun.  when  the  contract  was  not  made  with  him, 
but  with  his  father,  John  B.  *Church.  [♦197 
But  from  the  evidence  of  Mr.  Samuel  Blagf£e, 
it  is  plain  the  policy  was  made  for  the  son,  in 
pursuance  of  the  express  application  and  di- 
rection of  the  witness.  The  property  of  ship  and 
cargo  is  proved  to  be  in  the  plaintiff. 

"  The  principal  question  is,  whether  the  brig 
Aurora  and  cargo  (insured  by  these  policit*^) 
were  seized  by  the  Portuguese  for  (or  on  ac- 
count of)  illicit  trade?  If  so  seized,  the  insurer 
is  not  liable;  if  not  seized  for  illicit  trade,  the 
defendant  must  answer  for  the  sums  by  him 
insured. 

"  The  brig  went  to  Brazil  for  the  purpose  of 
trade;  first  to  Rio  Janeiro,  where,  with  leave, 
part  of  the  cargo  was  sold,  then  proceeded  to 
Para.  It  is  prettv  well  understood  that » trade 
there  is  illicit  anfi  prohibited,  unless  particular 
license  can  be  obtained;  sometimes  it  is  ol>- 
tained,  sometimes  not;  and  in  want  of  leave 
seizures  have  been  made. 

'  *  It  seems  that  the  seizure  and  sequestration 
which  took  place  at  Para,  were  on  account  of 
attenopting  to  trade  there.  The  sentence  of  the 
governor  of  Para  appears  to  me  decisive  as  to 
this  point,  that  there  was  an  attempt  to  trade, 
and  that  was  against  the  effect  of  the  Portu- 
guese law  referred  to  in  the  decree.  It  is  con-, 
tended  that  this  vessel  was  not  within  the 
Portuguese  dominions,  and,  therefore,  not  in 
violation  of  any  of  their  laws. 

"It  appears  that  the  vessel  waa  hovering  on 
the  coast  of  Para,  and  anchored  upon  that 
coast,  and  that  the  plaintiff,  with  others  from 
the  vessel,  went  on  shore  in  the  boat  among  the 
inhabitants. 

"It  is  said  that  this  sentence  has  no  appear- 
ance of  an  admiralty  decree;  but  there  dot* 
not  appear  any  other  authority  at  Para  to  con- 
denm  for  illicit  trade  than  that  of  the  govern* 
or.  The  governor  does  undertake  to  decide, 
and  I  do  not  know  that  he  had  not  authority, 
according  to  their  modes  of  colony  government, 
so  to  do.  One  thing  seems  certain,  that  is,  that 
the  property  was  seized  and  sequestered  and 
taken  away,  by  *the  governor's  sen-  [*10S 
tence  on  account  of  prohibited  trade;  m  part 
at  least. 

"As  to  a  design  against  the  coimtry.  it  is 
said  there  were  suspicions.  It  does  not  seem 
probable  that  the  government  of  Para  could 
seriously  think  the  country  endangered  by  a 
few  Americans  coming  with  a  car«)  for  trade. 

"I  am,  therefore,  of  opinion,  that  it  falls 
within  the  meaning  and  true  intent  of  the  ex- 
ceptions in  the  policies,  viz. :  '  that  the  insureni 
should  not  be  liable  for  seizure  by  the  Portu- 
guese for  iUicit  trade,'  and  that  you  ought  to 
find  for  the  defendant." 

"  Whereupon  the  said  counsel  for  the  plaint- 
iff did  then  and  there,  in  behalf  of  the  plaint- 
iff, except  as  well  to  the  said  opinion  of  the 
said  judges  in  relation  to  the  said  paper  writ- 
ings, as  to  the  opinion  of  the  said  Cushing, 
delivered  to  the  said  jun',"  &c. 

Stockton,  for  plaintiff  in  error,  contended 
that  the  circuit  court  had  erred,    1st.  On  the 
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jrim»nil  merits  of  the  case;  and,  2d.  In  admit- 
tiujf  improper  evidence  togo  to  the  jury. 

1st.  Aft  to  the  merits.  Tne  exception  in  the 
policies*  is  of  the  case  of  seizure  for  illicit 
imde,  not  of  seizure  for  an  attempt  to  trade. 
TIm^  latter  case  is  within  the  policy,  and  is  one 
of  the  risks  which  the  underwriters  have  taken 
upon  themselves.  Actual  trade,  and  a  conse- 
quent seizure  therefore,  must  both  concur  in 
order  to  protect  the  imderwriters.  The  evi- 
dence stated  in  the  record,  if  it  proves  any 
thing,  does  not  show  that  the  seizure  was  for 
any  act  of  illicit  trade.  To  make  the  most  of 
it  would  be  to  say  that  it  was  a  seizure  on  sus- 
picion. But  it  rather  seems  to  Ixj  an  act  of 
violence,  a  marine  trespass,  not  warranted  even 
bv  the  law  which  the  defendant  has  produced. 
it  appears  in  the  record  that  the  trade  has  been, 
ircnerally  speaking,  interdicted  ever  since  the 
vrar  1591,  and  that  this  fact  was  known  to 
^Nrfh  parties.  Every  general  history  of  the 
eiKintrv  proves  the  general  prohibition  of  the 
tntde,  but  that  it  is  sometimes  permitted.  The 
intent  to  trade  is  not  an  illicit  trade.  The 
mil  import  of  the  policy  is  this,  "we  know 
the  general  prohibition  of  the  trade,  but  that 
()ermi8sion  is  sometimes  granted.  Go  on  with 
109*]  the  voyage,  *try  to  get  permission,  but 
"••e  that  you  do  not  trade  without  leave ;  if  you 
do,  it  is  not  at  our  risk.  Underwriters  are  al- 
ways presumed  to  know  the  nature  of  the  voy- 
.W,  and  the  course  of  the  trade.  "In  gen- 
eral.'* says  Lord  Mansfield,  in  Pelley  v.  Royal 
Kr.  Insurance  Co,  Park,  j£,  43,  {47,)  "  what  is 
usually  done  by  such  a  ship  in  such  a  voyage, 
is  understood  to  be  referred  to  by  every  policy, 
and  to  make  a  part  of  it,  as  much  as  if  it  were 
expressed."  The  same  principle  is  recognized 
in  AoWtf  V.  Kennoway,  Park,  (49,)  44,  Doug. 

No  objection  can  be  taken  to  the  policy  be- 
cause it  was  upon  a  voyage  for  a  trade  illicit  by 
the  Uiws  of  Portugal,  altiiough  a  policy  upon 
a  trading  voyage  made  illegal  by  our  own  laws, 
might  be  vacated.  Park,  268,  (236,)  Delmada 
r.  JioUeux.  PUinehe  t.  FletcJier,  and  Lerer  p. 
Ftetfher. 

The  intention  to  trade  can  never  be  construed 
an  actual  trading.  The  difference  between  the 
intent  and  the  act,  in  the  case  of  a  deviation, 
is  taken  in  Park,  359,  (314,)  Foster  r.  WHf/i^r, 
and  Carter  v.  Royal  Ex,  Irumrance  Co. 

If  the  intention  could  t>e  taken  for  the  act, 
the  vesHel  might  have  been  seized  by  the  Portu- 
ifuese  on  the  very  dav  she  left  New  York,  and 
the  underwriter  would  be  discharged. 

The  sentence  does  not  go  on  the  ground  of 
illicit  tmAe.  At  most  it  only  expresses  a  sus- 
picion. Besides,  the  vessel  was  seized  five 
leagues  from  the  land,  at  anchor  on  the  high 
9ota.  The  seizure  was  not  justified  by  their 
ovrn  laws.  She  was  not  within  their  territorial 
jurisdiction.  By  the  law  of  nations  territorial 
jurifldiction  can  extend  only  to  the  distance  of 
cannon  shot  from  the  shon\  Vatttl,  b.  /,  e.  2,'i, 
*.  280,  £89.  A  vessel  has  a  right  to  hover  on 
the  coast.  It  is  no  cause  of  condemnation.  It 
can.  at  most,  justify  a  seizure  for  the  purpose 
of  obtaining  secunty  that  she  will  not  violate 
the  laws  of  the  country.  The  law  which  is 
produced  forbids  the  vessel  to  enter  a  port,  but 
dtx^  not  authorize  a  seizure  upon  the  op(>n  sea. 
('feat  Britain,  the  greatest  commercial  nation 
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in  the  world,  has  extended  her  revenue  laws 
the  whole  length  of  the  law  of  nations,  to  pre- 
vent smuggling.  But  she  authorizes  seizures 
of  vessels  only  within  the  limits  of  her  ports, 
or  *within  two  leagues  of  the  coast;  [*200  ' 
and  then  only  for  the  purpose  of  obtaining 
security.  4  Bae.  Abr.  543. 

The  rea.son  that  the  supercargo  went  on  shore 
was  the  want  of  water;  and  the  evidence  proves 
that  the  want  was  real.  For  this  purpose  he 
had  a  right  to  go  on  shore,  and  although  he 
thereby  placed  his  person  in  their  power,  yet 
that  did  not  bring  the  vessel  into  port. 

The  sentence  is  not  evidence  of  the  facts 
which  it  recites.  It  is  conclusive  only  as  to  the 
verjr  point  of  the  judgment.  Ptake's  Late  of 
Ei^idence,  46,  47.  It  ^hows  on  its  face  that  the 
seizure  was  made,  not  for  an  actual  trading, 
but  on  suspicion  of  an  intention  to  trade. 

2d.  The  circuit  court  erred  in  admitting  the 
evidence  which  was  objected  to. 

1.  It  did  not  appear  to  l)e  the  sentence  of  a 
court  having  competent  jurisdiction.  4  Rob. 
55,  The  Ilenrick  and  Maria.  "A  legal  sen- 
tence must  be  the  result  of  legal  proceedings, 
in  a  legitimate  court,  armed  with  competent 
authority  upon  the  subject  matter,  and  upon 
the  parties  concerned;  a  court  which  has  the 
means  of  pursuing  the  proper  inquiry,  and  of 
enforcing  its  decisions." 

The  court  may,  perhaps,  take  judicial  notice 
of  the  proceedings  of  a  court  of  admiralty,  but 
this  cannot  apply  to  the  sentence  of  a  governor. 
The  circuit  judge  declared  the  sentence  to  be 
evidence,  becaase  he  did  not  know  that  there 
was  any  other  tribunal.  But  the  jurisdiction 
of  the  court  ought  to  appear.  The  laws  which 
are  produced  do  not  show  the  authority  of  the 
governor  to  condemn.     Peuke's  L.  E.  47,  48. 

2.  But  lAie  laws  themselve^s  are  not  sufficiently 
authenticated.  They  are  only  certified  by  a 
sccn^tary  of  state  with  his  sign  manual  and 
private  seal.  They  ought  at  least  to  l)e  certified 
under  the  great  seal.  A  private  act  of  this 
country  must  be  proved  by  a  sworn  copy  com- 
pared with  the  roll.  So  of  foreign  laws.  They 
must  be  proved  as  facts,  by  testimony  in  court. 
1  P.  Wim.  431,  FrertfWfdt  v.  Dedire.  Cowp.  174, 
Mo»t.yn  r.  Fabiigas.  £  Eaat,  260,  27^,  273,  Collet 
V.  D}rd  Keith. 

*Il  appears  by  the  testimony  in  the  [*201 
record  that  the  vessel  was  not  seized  for  an  at- 
tempt to  trade  but  captured  on  suspicion  of  be- 
ing an  enemy,  or  Jis  a  spy  sent  by  the  French. 

8.  The  st^ntence  is  not  duly  authenticated. 
Is  a  sc'cretarj'  of  state  a  proper  certifying  officer 
of  a  judgement  of  a  court  in  the  cofonies?  To 
ascertain  what  is  a  sufiicient  mode  of  authenti- 
cation, the  principles  of  the  common  law  must 
be  our  guide.  By  that  law  there  are  only  three 
modes.  1.  Exemplification  under  the  great  seal ; 
2.  A  sworn  copy  proved  by  a  person  who  has 
compared  the  copy  with  tlie  original;  3.  The 
certificate  of  an  officer  specially  authorized  ad 
hoc. 

It  has  not  even  the  seal  of  the  court.  If  the 
court  hiui  no  seal,  that  fact  ought  to  have  lKH.'n 
prove<l.  Wliv  was  it  not  certified  under  the 
great  seal?  One  nation  will  take  notice  of  the 
national  seal  of  another.  Why  was  not  the 
Americ^an  consul  sworn?  Of  what  validiU'  is 
the  certificate,  or  the  seal  of  a  consul?  Why 
have  they  not  produced  a  sworn  copy  of  the 
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proceedings?  An  American  consul  is  not  a 
certifying  officer.  The  court  can  take  no  more 
ynotice  of  his  certificate  tlian  of  that  of  a  private 
j^erson.  There  is  no  case  to  be  found  in  a  court 
of  common  law  where  it  has  ever  been  received 
as  evidence.  BuU.  N.  P,  226,  227,  228,  229, 
10  Co.  93,  IjeyfieMtt  Cane.  9  Mod.  66,  Anon,  1 
Mod.  117,  Greene  p.  Proude.  2  Show.  232,  HivgJies 
r.  Cornelian.  2  fxtrd  Raym.  S63,  Green  o.  WaJjcer. 
Peake*»  L.  E.  43. 

Adams,  for  defendant. 

From  the  papers  which  have  been  read  to  the 
court,  and  from  the  statement  of  the  case  made 
by  the  gentleman  who  opened  the  cause  in  be- 
half of  the  plaintiff  in  error,  it  becomes  un- 
necessary to  make  any  preliminary  observations 
to  possess  the  court  of  the  questions  between 
the  partien  now  to  be  decideci.  The  verdict  of 
tlie  jury,  and  the  sentence  of  the  court  being 
in  favor  of  the  defendant,  the  underwriter  on 
the  two  policies,  the  judgment,  it  is  presumed, 
will  of  course  be  affirmed,  unless  the  objections 
stat<*d  against  it  by  the  plaintiff  in  error  should 
l)e  deemed  by  this  court  sufficiently  substanti- 
ated, and  of  such  a  conclusive  character  as 
203*]  necessarily  to  require  a  reversal.  It  *is, 
therefore,  incuml^ent  on  us,  only  to  meet  the 
exceptions  taken  by  the  plaintiff's  counsel 
against  the  judgment  of  the  circuit  court; 
which  exceptions  are  two:  1st.  Against  the 
construction  given  by  the  circuit  judge  to  the 
policies;  and,  2d.  Against  the  evidence  admit- 
ted for  the  defendant ;  the  one  of  substance, 
the  other  of  form.  The  one  involving  the 
merits  of  the  only  question  upon  which  the 
issue  of  this  litigation  can  depend,  and  the  other 
only  pointed  at  the  weight  and  authenticity  of 
the  evidence  admitted  by  the  circuit  court. 
The  one  founded  on  the  position,  that  the  de- 
fendant has  no  good  bar  to  the  claftn  of  the 
plaintiff  against  him ;  the  other  resting  on  the 
basis,  that  strong  and  unanswerable  as  his  de- 
fense may  be,  the  proof  that  supports  it  was  not 
clothed  with  that  official  solemnity  which  could 
alone  entitle  it  to  credit,  and  that  it  wanted  that 
most  powerful  of  all  tests  of  truth — ^a  bit  of 
sealing  wax, 

I  shall  iisk  the  liberty  of  inverting  the  course 
of  argument  adopted  by  the  gentleman  who 
c>penc*id  the  cause,  because  in  point  of  time  the 
objection  against  the  admission  of  the  evidence 
naturally  precedes  the  discussion  on  its  legal 
operation.  He  certainly  was  aware  of  tWs, 
and  it  is  presumable  tliat  he  himself  inverted 
the  natural  order  of  his  argument,  only  because 
lie  wished  to  reserve  for  the  last,  the  point  upon 
which  he  placed  his  principal,  perhaps  his  only, 
reliance  for  success.  A  similar  motive,  however, 
must  produce  the  contrary  effect  upon  me,  and 
induce  me  to  return  into  that  direct  road,  that 
broad  highway,  from  which  he  deviated,  only 
because  the  wmding  path  gave  him  a  shorter 
passa^  to  the  term  at  which  he  was  desirous 
to  arrive.  For  my  own  part,  though  confident, 
as  before  the  decision  of  this  court  I  ought  to 
be,  that  the  objections  against  the  evidence  are 
not  so  powerful  as  that  gentleman's  eloquence 
represented  them,  thougli  persuaded  that  this 
court  will  concur  rather  with  the  opinion  of 
the  circuit  court,  than  with  that  of  the  plaint- 
iff's counsel,  even  upon  this  point,  yet  I  will 
candidly  confess  that  I  feel  more  sanguine  upon 
the  question  to  the  merits,  than  upon  the  ques- 
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tion  to  the  forms;  for  if  the  evidence  can  but 
show  its  face  in  the  cause,  we  think  it  must  re- 
quire the  utmost  refinements  of  ingenuity  to 
raise  the  shadow  of  a  doubt  upon  its  oi)eni- 
tion. 

The  objection  against  the  evidence  divides 
itself  into  two  branches: 

*1.  Against  the  two  Portuguese  laws.  [*203 

2.  Against  the  sentence  of  condemnation  by 
the  governor  at  Para. 

Before  I  examine  the  reasons  and  authorities 
upon  which  these  papers  are  respectively  quc^s- 
tioned,  I  must  make  one  remark,  which  will 
be  alike  applicable  to  the  attacks  upon  lM>th. 
All  the  arguments  by  which  tliey  are  assaikMl. 
rest  only  upon  the  rules  and  not  upon  the* 
principles  of  evidence.  I  do  not  mean  to  ^iiy 
that  the  rules  of  evidence  are  not  founded  upon 
principles.  I  know  them  to  be  founded  upon 
the  soundest  principles;  but  the  operation  of 
the  rule  which  is  positive,  and,  in  some  sc»rt, 
arbitrary,  is  not  always  conformable  to  the 
principles  upon  which  it  is  founded.  Tims 
written  evidence  is  in  its  nature  of  superior 
weight  to  mere  parol  testimony,  for  terba  volant, 
litera  ttcripta  manet;  words  barely  spoken  are 
fleeting,  but  when  written  become  permanent. 
From  this  principle  is  derived  the  rule  timt 
parol  testimony  shall  not  control  the  operation 
of  a  written  instrument ;  yet  it  often  happens 
from  various  causes,  that  parol  testimony  is 
stronger  than  written  evidence,  and  in  such 
cas<»8  it  is  the  practice  of  all  courts  to  receive  it 
in  contradi(;tion  to  the  general  rule.  Thus,  as 
ali  the  positive  rules  of  evidence  are  deriv<^i 
from  some  principle,  so  in  their  operation  they 
are  always  governed  by  this  principle  at  once 
of  reason  and  of  humanity,  that  no  man  can  be 
required  to  perform  impossibilities.  Hence  all 
the  positive  rules  and  gradations  of  evidencie 
are  subject  to  this  exception,  and  both  in  courts 
of  law  and  of  equity  no  party  can  be  required 
to  produce  evidence  of  a  higher  order  than  lie 
can  obtain.  It  cannot  possibly  be  necessary  to 
produce  the  authorities,  with  which  the  books 
teem,  of  cases  in  which  evidence  of  a  lower 
order  has  been  admitted,  when  the  higher  evi- 
dence, appropriate  to  the  cause,  was  not  ac- 
cessible to  the  party.  But  if  the  principle  it*elf 
be  recognised,  1  trust  it  will  be  in  our  power  to 
show  tlmt  the  defendant  comes  within  the  rule 
of  its  application,  and  that  this  testimony  was 
the  best  which  it  was  in  his  power  to  obtain. 

These  observations  will  furnish  an  answer  to 
the  rules  and  authorities  which  the  gentleman 
adduced  in  support  *of  his  objections,  [♦204- 
both  against  the  laws,  and  against  the  sentence 
of  conaemnation. 

First,  as  to  the  laws. 

We  are  told  that  foreign  laws  must  be  proved : 
and  what  the  foreign  law  is;  and  the  autnorities 
alleged  in  support  of  this  assertion  are,  Cmtp. 
174,  and  2  East,  260,  273. 

This  we  are  not  at  all  disposed  to  deny ;  thougb 
reasons  mi^ht  be  given  why  the  rule  ought  not 
to  be  adnutted,  in  its  fullest  latitude,  in  this 
country. 

This  question  is,  however,  quite  immaterial 
to  us  in  the  present  case;  because  we  did  ati- 
duce  proof  of  these  foreign  laws,  and  the  only 
point  to  settle  is,  whether  it  was  good  and  suf- 
ficient proof. 

It  is  said  that  foreign  laws  must  bo  put  on 
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the  footing  of  private  laws,  and  must  be  au- 
Uienticated,  Ist.  By  an  exemplification  under 
the  great  seal ;  or.  2d.  By  a  sworn  copy  from 
the  rolls. 

To  this  we  answ^er, 

First,  that  the  rules  for  the  proof  of  foreign 
laws  ought  not  to  be  put  upon  the  footing  of 
private  laws;  for  this  plain  reason,  that  every 
subject  can  obtain,  of  right,  an  exemplification 
under  the  great  seal,  or  a  sworn  copy,  from  the 
rolls,  of  a  private  act  of  parliament.  But  it  is 
not  the  practice  of  all  foreign  governments  to 
issue  exemplifications  und(;r  the  great  seal ;  or 
to  keep  their  laws  in  rolls  of  parchment.  It  is 
not  the  practice,  for  instance,  in  Portugal,  as  is 
apparent  from  these  laws  themselves.  The 
practice  appears  to  be  to  register  the  laws  in 
sundry  public  oflSces,  and  one  of  them,  the 
comptroller  of  the  exchequer,  is  required  to  send 
copies  to  the  possessions  abroad ;  but  it  does  not 
appear  that  any  subject,  much  less  any  foreigner, 
can  obtain  copies  of  them  by  application  to  any 
officer  whatsoever.  The  first  law  is  dated  at 
Valladolid.  waa  made  by  a  king  of  Spain,  while 
Portugal  was  under  the  dominion  of  that  king- 
dom, and  was  a  public  law.  To  require,  there- 
fore, an  exemplification,  or  a  copy  from  the 
rolls  of  thi^,  would  be  as  if  a  party,  in  these 
205*]  *United  States  should  be  called  upon  to 
produce  an  exemplification,  under  the  great  seal 
of  £ngland,  or  a  copy  from  the  rolls  of  parlia- 
ment, of  a  public  act  of  parliament,  passed  in 
the  reign  of  Queen  Elizabeth,  in  order  to  prove 
it  a  law  in  this  country.  A  copy  from  the  rolls, 
therefore,  where  there  are  no  rolls  to  copy ;  an 
exemplification  under  the  great  seal  of  Portugal, 
of  records  in  the  chancery  of  Spain,  are  impos- 
sible things;  a  party  can  never  be  required  to 
produce  them,  and  the  authentication  of  these 
foreign  laws,  at  least,  cannot  be  put  on  a  foot- 
ing with  that  of  private  statutes  in  Great  Britain. 

Yet  even  if  the  rules  relative  to  private  statutes 
were  applicable  to  the  case,  we  should  certainly 
come  within  the  exceptions  which  have  been 
allowed  in  the  British  courts.  The  rule  itself 
is  founded  rather  on  a  quaint  and  artificial  pro- 
cess of  reasoning,  than  upon  a  fair  and  liberal 
principle;  and  when  the  object  of  a  private 
statute  is  in  any  degree  public,  or  is  of  a  nature 
to  be  notorious,  the  English  judges  do  relax 
from  the  rigid  mascle  of  the  common  law,  and 
receive  the  printed  statute  book  as  evidence. 
2  Bae.  Abr.  609,  GhciUim's  edUion,  and  the  au- 
thorities there  cited. 

If  the  principles  recognized  in  these  authori- 
ties are  just,  they  apply  eminently  to  this  case. 
Here  is  a  law,  public  in  its  nature,  known  to 
all  the  world  for  these  two  centuries,  and  con- 
fessedly known  to  both  the  parties  in  the  present 
action.  On  principle,  therefore,  a  printed  copy 
would  be  admissible ;  and  if,  by  the  rejisoning 
of  the  English  pudges,  the  printed  statute  book 
derives  authenticity  from  the  types  of  the  king's 
printer,  surely  this  copy  of  a  forei^  law  must 
be  allowed  to  derive  more  authenticity  from  the 
official  certificate  of  so  respectable  an  officer  as 
a  consul. 

But  with  all  submission  to  the  opinion  of  the 
court,  I  contend,  that  under  the  circumstances 
of  this  case,  the  certificate  of  the  consul  was 
the  best  evidence,  which  in  the  nature  of  the 
thing  could  be  produced,  of  these  laws.  To 
whom  else  could  the    parties  have  applied? 
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Even  in  England,  a  copy  of  public  acts  of  par- 
liament, from  the  rolls,  would  not  Ik»  furninhed 
to  individual  applicants.  In  Portugal  then*  is 
every  reason  to  presume  no  such  copy  could  be 
obtained.  As  it  respects  the  first  law,  made  by 
*a  king  of  Spain  two  hundred  veaiN  [*200 
ago,  it  may  be  considered  as  Jeinonstrated. 
The  jealousy  of  the  country  with  reganl  to  any 
intercourse  between  foreigners  and  their  colo- 
nies, might,  and  probably  would,  have  ma<h'  it 
dangerous  for  any  foreigner  to  apply  for  a  copy, 
under  the  great  seal,  or  with  any  extraordinary 
authentication,  of  these  laws.  And  after  all, 
when  obtained,  would  the*  great  seal  of  Portu- 
gal, or  the  signature  of  the  Chancellor  of  Portu- 
gal, have  been  so  well  known  to  (his  court  jik 
the  seal  and  signature  of  an  officer  of  our  own 
government  residing  then*? 

We  are  asked  for  an  office  copy,  certified  bv 
an  officer  intrust<Hi  ad  hoc.  But  why  is  credit 
given  to  office  copies?  Because  the"  officer  is 
publicly  known;  because  his  business  to  keep 
the  records  is  equally  notorious,  and  courts  of 
justice  will  take  notice  of  it.  Surely  this  can 
give  no  credit  to  the  office  copy  of  a  Portuguese* 
clerk  or  secretary.  Surely  neither  the  nanu*. 
nor  office,  nor  trust,  nor  duty  of  a  scribe  in  the 
chancery  at  Lisbon,  can  be  so  well  known  to 
this  court,  as  the  consul  commissioned  by  the 
executive  government  of  our  own  country' 

We  are  called  upon  for  a  .sworn  copy ;  but  by 
whom  should  the  affidavit  be  made?  By  thV 
consul,  said  the  gentleman.  And  before  whom? 
This  he  did  not  say,  but  it  could  be*  only  be- 
fore a  Portuguese  magistrate.  And  who  is  to 
authenticate  the  magistrate's  certificate  of  the 
oath?  The  consul.  So  that  in  the  end  the 
authenticity  of  the  whole  transaction  must  de- 
pend upon  the  consul's  certificate.  The  magis- 
trate, who  administers  oaths,  is  a  person  of 
notoriety  to  his  own  government;  but  to  make 
him  equally  known  to  the  tribunals  of  foreign 
nations,  requires,  in  general  practice,  the  att^-st- 
ation  of  some  officer  recognized  by  the  law  of 
nations.  Such  an  officer  is  a  consul ;  and  where 
no  public  agent  of  a  higher  rank  from  the  same 
nation  is  resident,  I  cannot  imagine  any  attesta- 
tion of  the  laws  of  one  countiy,  to  the  courts 
of  another,  so  well  entitled  to  credit,  as  that  of 
the  consul  from  the  nation  to  whose  courts  the 
attestation  is  to  be  made. 

I  have  observed,  that  by  the  Portuguese  prac- 
tice the  laws  are  registered,  and  not  enrolled. 
There  is  an  express  authority  that  a  copv  at- 
tested by  a  notary  public  *of  an  agree-  [*5i07 
ment  registered  in  Holland,  may  be  given  in 
evidence ;  and  if  a  public  notary's  certificate  is 
sufficient  to  authenticate  a  registered  agreement, 
I  see  not  why  a  consul's  certificate  should  not 
be  equally  well  adapted  to  authenticate  a  regis- 
tered law.     i;?  Viner,  V^S. 

Let  me  add,  that  in  this  country  there  are 
peculiar  reasons  for  unscrewing  the  most  rigor- 
ous positive  rules  for  the  forms  of  evidence,  in 
these  cases  where  transactions  beyond  seas  are 
to  be  ascertained.  The  intercourse  of  European 
nations  with  one  another  is  carried  on  by  a  con- 
tinual and  almost  daily  interchange  oi  mails. 
In  six  weeks  a  communication  and  its  return 
may  be  accomplished  from  one  extremity  of 
Europe  to  the  other.  Defects  of  forms  in  ob- 
taining evidence  may  be  repaired  within  the 
term  of  a  court  in  session,  or  at  most  from  one 
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quarterly  tcmi  to  another.  An  accident  by  the 
loss  of  papers  ininsmitted  by  the  post  offices  sel- 
dom happens  and  happening,  can  speedily  be 
n'medied.  The  delay  and  expense  to  the  party 
is  not  necessjirily  of  material  importance  to  him, 
even  if  he  is  compelled  to  renew  an  experiment 
to  obtain  pai>ers  properly  authenticated.  The 
same  inflexibility  of  rule  must,  in  the  nature  of 
things,  much  more  powerfully  check  and  retard 
the  pace  of  justice  in  this  country.  There  is  no 
re.ifular  and  periodical  (communication  of  mails; 
for  instance,  between  the  United  States  and 
Portugal.  Instructions  to  get  evidence  can  be 
sent,  and  answers  rc^ceived,  only  by  the  occa- 
sional conveyance  of  commercial  navigation. 
Six  moutlis,  on  an  average,  is  the  shortest  period 
of  time  within  which  answers  to  letters  can  be 
received.  If  any  of  the  accidents*  of  the  seas 
happen  to  the  orders  transmitted,  or  to  the 
documents  returned,  the  time  requisite  to  re- 
ceive them  is  more  than  doubled.  This  court, 
the  court  of  final  resort  for  most  cases  in  wh(;h 
these  rules  of  evidence  can  apply  to  the  matter 
in  dispute,  sits  but  once  a  year.  It  is  remote 
from  many  of  the  cities  where  causes  requiring 
evidence  from  abroad  must  in  general  arise,  fl 
an  end  of  litigation  is  an  object  of  importance 
to  the  public  welfare;  if  it  be  of  the  greatest  in- 
terest to  all  individual  suitors,  everj'  induce- 
ment, public  and  private,  must  combine  to  pre- 
scribe rules  of  facility,  and  not  rules  of -ngor 
for  the  mere  f  onnalities  of  evidence  to  be  brought 
208*]  from  be^^ond  the  Atlantic.  *If.  then, 
the  unbending  maxims  of  the  common  law 
really  required  for  foreign  laws  a  different 
authentication  than  the  certificate  of  a  consul, 
there  would  still  be  the  most  cogent  reasons  for 
admitting  it  as  sufficient  in  this  couotry. 

The  same  reasons  apply  still  more  forcibly  to 
tlie  sentence  of  the  governor  of  Para. 

How  is  it  possible  to  require  that  a  suitor 
should  produce  an  exemplification,  a  sworn 
copy,  or  an  office  copy,  of  a  document,  when 
he  IS  forbidden,  on  pain  of  death  and  confisca- 
tion, to  set  his  fcK)t  in  the  country  where  alone 
those  modes  of  authentication  could  be  obtained  ? 
The  practice  of  the  Portuguese  government  ap- 
pears upon  the  face  of  these  papers.  The  gov- 
ernor transmits  to  the  Secretary  of  State  at  Lis- 
bon the  original  sentence  oi  condemnation, 
with  the  proceedings  upon  which  it  was  found- 
wl.  And  the  Secretarj'  of  State,  who  remains 
in  possession  of  these  original  papers,  furnishes, 
under  his  hand  and  seal,  a  copy  of  them  to  the 
public  agent  of  the  nation  to  which  the  con- 
demned vessel  and  cargo  belonged.  If  this  evi- 
dence is  not  of  sr)  high  a  nature  as  an  exempli- 
fication under  the  broad  seal,  it  derives,  from 
the  high  and  important  station  of  the  attesting 
officer,  a  higher  credit  than  a  mere  office  copy, 
or  even  than  a  copv  attested  by  the  affidavit  of 
an  oUscure  indivitfual.  S  DaUas,  19-4^,  Bing- 
ham V.  Cabot. 

The  laws,  therefore,  and  the  sentence  of  the 
governor  are  authenticated  by  the  best  evidence 
which,  in  the  nature  of  things,  was  attainable 
by  the  party ;  and  if  this  court,  should  be  of 
opinion  that  it  ought  to  have  been  rejected,  I 
should  Ik?  altogether  at  a  loss  to  instnicl  my 
client,  where  or  how  to  apply  for  better,  unle^ 
the  court  would  themselves  condescend  to  give 
their  directions;  the  methods  suggested  by  the 
plaintiff 'scounsel  l)eingal together  impracticable. 
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But  it  is  said  the  sentence  was  not  of  a  court 
of  competent  jurisdiction  upon  the  subject  mat- 
ter; and  we  are  called  upon  to  prove  the  juris- 
diction of  the  court. 

This  objection  was  made  by  the  gentleman 
before  he  questioned  the  evidence  as  to  the  law 8 ; 
and  he  appealed  *to  the  laws  themselves  [*201> 
to  support  it.  He  said  the  laws  themselves 
speak  of  judges:  that  this  court  will  not  pre- 
sume the  jurisdiction  of  the  governor  of  a  prov- 
ince ;  and  that  it  is  not  like  a  court  of  admiral- 
ty, which  is  a  court  for  all  the  world. 

But,  first.  The  laws  do,  in  many  places  give, 
by  necessary  implication,  and  in  express  words, 
jurisdiction  to  the  governor. 

Secondly.  Tlie  second  law  does  speak  of  other 
judges;  but  they  are  appointed  for  the  trial  of 
the  governors  themselves,  and  of  Portuguese 
subjects  offending  against  the  laws,  and  not  of 
foreigners.  Indeed,  most  of  the  penalties  of  the 
second  law  are  pointed  against  the  subjects  of 
Portugal  engaging  in,  or  conniving  at,  the  for- 
bidden traffic,  as  those  of  the  first  law  are  chief- 
ly directed  against  the  foreigner.     And. 

Thirdly.  The  comparison  between  the  gov- 
ernor's court  and  a  court  of  admiralty  is  inap- 
plicable, for  the  very  reason  which  the  gentle- 
man suggests.  A  court  of  admiralty  is  a  court 
for  all  nations;  and  no  such  court  can  exist, 
where  all  nations  but  one  are  excluded  upon 
the  most  vindictive  penalties.  The  gentleman's 
argument's  against  the  colonial  jurisdiction  of  a 
governor  might  be  of  weight,  addressed  to  the 
court  of  Lisbon,  to  persuade  them  to  open  the 
ports  of  their  colonies  to  all  the  world,  and  es- 
tablish coiu-ts  of  admiralty  in  the  i)ort8  of  Bra- 
zil ;  but  they  cannot  take  from  the  governor  the 
jurisdiction  given  by  the  laws,  and  further  rec- 
ognized by  the  attestation  of  the  Portuguese 
Secretary  of  State  to  the  papers  transmitt^.by 
him. 

2.  I  shall  now  return  to  the  first  point  of  the 
gentleman's  argument,  and  considering  the  evi- 
dence as  duly  authenticated,  examine  bis  objec- 
tions against  the  opinion  of  the  circuit  judfge, 
relative  to  the  construction  of  the  policies. 

The  opinion  of  the  judge  was,  that  the  loss 
came  within  the  exceptions  in  the  policies,  and, 
therefore,  that  the  underwriter  was  not  liable. 

*The  plaintiff  by  his  coimsel,  says  that  [*2 1 0 
the  loss  was  not  within  the  exceptions,  and  that, 
therefore,  the  underwriter  was  liable. 

The  question,  therefore,  is  a  question  of  con- 
struction upon  the  tnie  intent  and  meaning  of 
the  exceptions  contained  in  the  policies;  and  it 
will  be  proper  to  state  the  words,  in  which  the 
exceptions  are  couched,  and  then  apply  to  them 
the  facts  in  evidence,  and  the  proper  rules  of 
construction  adopted  in  similar  cases. 

The  words  in  one  policy  are, 

1.  '  *  The  insurers  are  not  liable  for  seizure  by 
the  Portuguese  for  illicit  trade." 

In  the  other, 

2.  "  N.  B.  The  insurers  do  not  take  the  risk 
of  illicit  trade  with  the  Portuguese." 

In  both  instances  the  wonfa  are  within  the 
body  of  the  policy,  and  in  their  effect  are  in  the 
nature  of  a  warranty  quoad  hoe.  The  meaning 
appears  to  be  exactly  the  same  in  both  instances, 
and  had  the  words  been,  "  warranted  against 
seizure  by  the  Portuguese  for  illicit  trade," 
their  force  and  meaning  would  have  been  exact- 
ly the  same. 
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If  there  can  be  a  reasonable  doubt  as  to  the 
<'onstruction  of  these  words,  we  must  recur  to 
the  ordinary  rules  of  construction,  which  govern 
the  cases  of  warranties  and  exceptions.  There 
w  no  rule  more  universally  known  than  that,  as 
for  what  the  underwriter  takes  upon  him  in  the 
p<)licy,  a  large  and  liberal  construction  must  be 
given  to  his  words,  to  favor  the  assured,  so  for 
what  ia  excepted  out  of  the  policy,  or  warranted 
by  the  assured,  a  rigorous  and  strict  construc- 
tion must  be  given,  to  favor  the  underwriter; 
upon  the  reasonable  and  reciprocal  principle, 
that  words  introduced  for  the  benefit  of  either 
party  shall  receive  the  construction  most  f avor- 
able'to  the  interest  of  that  party.  Hence,  if  the 
meaning  of  these  words  were  in  either  case 
■e«iuivocal,  tliat  construction  which  would  be 
2 1 1*J  most  *favorable  to  the  underwriter,  for 
whose  benefit  they  were  introduced,  ought  to 
prevail. 

I  apprehend,  however,  that  there  will  be  no 
<K*casion  for  resorting  to  this  rule  of  construc- 
tion. To  me  the  meaning  of  the  parties  appears 
w  obvious  in  the  expressions  used,  that  they  are 
Masceptible  only  of  one  construction. 

It  must  be  remembered  that  this  was  profes- 
>**dly  a  voyage  for  the  purpose  of  illicit  trade. 

The  voyage  itself  was  illegal  according  to  the 
Portuguese  Taws,  and  known  to  be  so  by  both 
parties.  The  vessel,  though  bound  to  two  Por- 
tugueseport«,  was  cleared  out  for  the  Cape  of 
O^i  Hope,  a  deception  not  intended  to  be 
pratjticed  on  the  underwriters,  but  on  the  Por- 
tuguese, and  proving  to  demonstration,  the  full 
knowledge  on  the  part  of  the  plaintiff,  that  the 
mere  act  of  going  to  Brazil  was  a  violation  of  the 
Portuguese  trade  laws,  subjecting  his  vessel  and 
<'5irgo  to  seizure  and  confiscation.  Indeed,  the 
gentleman  who  opened  the  cause  for  the  plaint- 
iff, in  one  part  of  his  argument,  admitted,  and 
strenuously  urged,  this  knowledge  of  the  ille- 
irality  of  the  voyage,  and  most  in;^eniously  at- 
tempted to  draw  from  it  a  deduction  in  favor 
of  >ir.  Church's  claim.  I  shall  notice  this  here- 
of ler;  at  present  I  shall  only  remark,  that  the 
directly  opposite  inference  appears  to  me  the 
true  oiie.  It  appears  by  the  papers  that  the  in- 
structions to  >lr.  Blagge,  in  Boston,  the  a^ent 
who  effected  the  insurance,  were  to  obtain  it  at 
the  Marine  Insurance  Office  in  preference.  Yet 
the  insurance  was  not  effected  there,  nor  at  the 
other  incorporated  office  then  existing  in  Bos- 
ton. They  never  make  insurance  of  any  kind 
on  voyages  known  to  be  illegal.  Mr.  Church's 
ascent,  therefore,  could  obtain  insurance  only  at 
th»^  private  offices  of  individual  underwriters, 
and  that  on  the  express  condition  that  they 
would  take  no  risk  for  illicit  trade,  nor  answer 
for  seizure  on  that  account. 

Tlie  exception,  therefore,  is  not,  and  could 
not  I)e,  agaiiLst  illicit  trade;  for  this  was  intend- 
t"*!;  and  it  would  have  been  absurd  to  warrant 
ni^Tiinst  what  was  the  sole  object  of  the  voyage. 
Bill  this  was  a  risk  which  the  underwriters 
would  not  assume;  and  their  language  in  the 
212*]  *policy  is,  we  will  insure  you  against 
the  usual  risks  of  an  ordinary  voyage,  and  al- 
though you  clear  out  for  the  Cape  of  Good 
Hope,  you  shall  go  to  one  or  two  ports  of  Brazil ; 
but  &»  your  voyage  by  the  laws  of  that  country 
is  ille^l,  we  will  liear  none  of  the  perils  which 
this  circumstance  may  lead  you  into  with  the 
Portuguese.  Your  profits  from  the  voyage  may 
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be  enormous;  but  you  may  get  into  trouble,  and 
those  chances  you  must  take  entirely  upon  your- 
self. 

The  language  in  the  exceptions  is  conform- 
able to  this  idea.  It  refers  entirely,  not  to  the 
act  of  the  party,  but  to  the  acts  of  the  Portu- 
gese. It  excepts,  not  against  the  illicit  trade 
Itself,  but  against  seizure  on  that  account;  and 
against  the  risk  with  which  it  must  be  attended. 

So  that  if  there  had  been  no  sentence  of  con- 
demnation, but  merely  an  order  for  seizure,  on 
account  of  illicit  trade,  by  the  governor  of  Para, 
the  underwriters  would  have  been  discharged. 
There  is  some  analogy  between  this  exception 
and  an  ordinary  warranty  of  neutrality;  but 
this  is  a  much  stronger  case.  To  falsify  a  war- 
ranty of  neutrality,  the  sentence  of  a  court  of 
admiralty  is  necessary,  because  that  alone  can 
decide  the  question  of  neutral  or  not.  But  a 
warranty  against  detention  for  not  being  neu- 
tral, or  against  capture  as  enemy's  property, 
would  resemble  this;  and  such  a  warranty 
would  undoubtedly  discharge  the  underwriters, 
from  the  moment  of  the  detention  or  capture 
on  that  account,  without  needing  the  sentence 
of  a  court  of  admiralty  on  the  question  of 
prize  or  not. 

The  gentleman,  in  the  principal  part  of  his 
argument  on  this  point,  urged,  however,  that 
the  exception  was  not  against  the  risk  of  illicit 
trade,  not  against  seizure  for  illicit  trade,  but 
against  illicit  trade  itself;  that  is,  against  the 
sole  object  of  the  voyage.  He  Siiys  the  lan- 
guage of  the  underwriters  is,  go  and  get  per- 
mission to  trade  if  you  can ;  but  take  care  not 
to  tnide  without  permission,  and  he  has  laid 
great  stress  upon  the  depositions,  to  show  that 
all  nations  do  trade  there  with  permission.  But 
the  whole  weight  of  this  reasoning  rests  upon 
the  idea,  that  the  permission  to  trade,  by  the 
governor,  *would  have  made  the  trade  [*213 
legal,  and  that  the  plaintiff  did  not  intend  to 
trade  illegally. 

This  contradicts  the  whole  tenor  of  the  gen- 
tleman's argument,  founded  upon  the  known 
illegality  of  the  trade.  It  contradicts  the  words 
of  both  exceptions  which  explicitly  refer,  not 
to  the  trade,  but  to  its  perils,  and  it  contradicts 
the  whole  tenor  of  the  testimony,  as  well  as 
what  is  known,  and  what  I  shall  prove,  that 
permission  could  not  make  the  trade  legitimate. 

We  are  told,  however,  that  the  voyage  alone 
could  not  be  within  the  policy,  because  it  was 
at  and  from  New  York  to  one  or  two  Portu- 
guese ports  in  Brazil ;  and  authorities  have  been 
cited  to  show  that  underwriters  arc  bound  to 
know  the  course  of  the  trade. 

The  voyage  alone  was  not  without  the  policy, 
in  respect  to  all  the  perils  undertaken;  but  it 
was  without  the  policy  in  respect  to  the  perils 
excluded  by  the  exception.  Thus,  although  the 
vessel  was  cleared  out  for  the  Cape  of  Good 
Hope,  and  the  course  from  Rio  Janeiro  to  Para 
was  as  wide  as  possible  from  that  of  such  a 
destination,  yet  it  w^as  within  the  policy,  and 
the  underwriters  could  not  have  discharged 
themselves  on  the  ground  of  deviation.  Thus 
far  they  were  bound  to  know  the  course  of 
the  trade ;  and  they  did  know  it,  for  they  ex- 
pressly declared  the}-  would  take  no  risk  aris- 
ing from  the  peculiar  character  of  the  trade 
on  which  the  vessel  was  bound.  As  to  the 
authorities  which  the  gentleman  has  read  to 
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show  that  no  nation  takes  notice  of  the  revenue 
laws  of  another,  and  that  underwriters  may  be 
bound  by  insurance  on  a  trade  illicit  by  the 
laws  of  the  country  where  it  is  carried  on,  I 
shall  not  dispute  them ;  but  they  seem  altogeth- 
er inapplicable.  The  difference  between  the 
case  of  Leter  v.  Fletcher  and  ours,  is,  that  there 
the  underwriters  had  not  thrown  the  risk  of 
illicit  trade  out  of  the  policy  bv  any  express 
exception.  In  ours  they  have.*  ifad  our  policies 
been  without  this  exception,  undoubtedly  the 
underwriters  must,  and  would,  have  paid  for 
this  loss.  But  can  any  one  imagine  that  if  in 
that  case  of  Leter  v.  Pletch^  the  words  of  our 
exception  had  been  in  the  policy.  Lord  Mans- 
field would  have  told  the  jurj'^  that  the  under- 
writer might  be  liable  for  a  risk  of  illicit  trade, 
which  they  had,  in  so  many  words,  excluded? 
214*]  *It  is  said  that  all  nations  do  trade 
with  permission ;  and  to  this  I  liave  replied  that 
even  such  permission  does  not  legitimate  the 
trade.  This  is  proved  by  the  deposition  of  one 
of  the  plaintiff's  witnesses,  who  testifies,  "  that 
when  vessels  go  into  liio  Janeiro,  belonging  to 
foreigners,  they  allege  a  pretense  of  want  of 
repairs,  want  of  water,  or  something  of  that 
kind,  on  representing  which  they  obtain  leave 
to  sell  part  of  the  cargo  for  repairs,  and  to  re- 
main a  certain  time,  usually  20  days,  and  then 
by  making  presents  to  the  officers  they  are  not 
prevented  from  selUng  the  whole,  but  without 
those  presents  they  would  probably  be  informed 
against.  Such  trade  is  a  prohibited  trade,  but 
it  is  frequently  done  without  a  bribe." 

From  this  process,  which  is  confirmed  by 
hLstorical  testimony,  it  is  apparent  that  the 
Portuguese  governors  have  no  authority  to 
license  the  trade.  The  same  thing  is  equally 
clear  from  the  most  ancient  of  these  laws. 

The  principles  of  the  Spanish  and  Portuguese 
governmentJi  have  always,  from  the  earliest 
periods  of  their  colonial  establishments,  been 
founded  on  this  total  exclusion  of  strangers. 
In  the  autumn  of  the  year  1604,  a  treaty  of 
peace  was  concluded  between  Philip  III.  of 
Spain,  and  James  I.  of  England.  These  two 
nations  had,  before  that  time,  been  for  many 
years  at  war,  and  just  then  their  political  inter- 
ests attracted  them  towards  a  close  alliance  to- 
gether. In  the  negotiations  for  the  peace  this 
jealousy  of  the  Spaniards  against  any  commer- 
cial intercourse  between  foreipiers  and  their 
colonies  formed  one  of  the  pomts  upon  which 
the  greatest  difficulties  occurred.  Spain  in- 
sisted, not  only  that  British  subjects  should  be 
excluded  from  all  trade  to  the  Indies,  but  that 
James  should  expressly  prohibit  them  from  en- 

fa^ing  in  such  trade  by  his  royal  proclamation, 
'his  the  British  government  peremptorily  re- 
fused. The  parties  were  for  some  time  on  the 
point  of  breaking  off  at  this  veiy  knot ;  and 
they  finally  could  meet  on  no  other  terms  than 
those  of  total  silence  on  the  subject.  Spain, 
therefore,  as  a  substitute  for  negotiation,  im- 
mediately afterwards  issued  this  decree,  which 
has  never  since  been  repealed ;  and  when  Por- 
tugal, some  forty  years  afterwards,  asserted 
and  maintained  her  independence,  she  adopted, 
and  has  ever  since  practiced  on  the  siime  law. 
But  in  times  when  the  mother  country  has  been 
at  war,  and  unable  to  superintend,'  with  the 
216*]  usual  keenness  of  observation,  *the 
conduct  of  the  colonial  governors;  when  she  is 
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unable,  from  the  obstructions  in  her  navijja- 
tion,  to  furnish  the  colonit»s  with  the  supplies 
they  are  accustomed  to  receive  from  her  in 
peaceable  times;  when  the  demand  for  thc»si- 
supplies  swells  the  pricei*  of  articles  to  exorbi- 
tant rates,  and  the  governors  are  at  once  as- 
sailed by  the  impulse  of  opportunity,  of  nt^ces- 
sity,  and  of  temptation,  they  have  always  oc- 
casionally yielded  to  the  force  of  those  induce- 
ments, and  in  various  modes  have  sa(!rificed  the 
severity  of  official  duty  to  the  sweets  of  profit- 
able corruption.  They  shut  their  eyes  andoiH'ii 
their  palms.  They  connive  at  the  trade,  and 
secure  to  themselves  a  large  portion  of  it«  ad- 
vantages. But  the  modes  of  transacting  thi** 
business  are  themselves  the  most  decisive  proofs 
of  its  illegality.  To  show  this,  and  as  a  com- 
ment upon  the  depositions  which  have  been 
read  in  this  case,  I  must  ask  peimission  to  read 
a  short  passage  from  RaynaVs  Jlist.  of  the  In- 
dies, r.  6,  p.  326. 

"The  illicit  trade  of  Jamaica  was  carried  on 
in  a  very  simple  manner.  An  English  vessel 
pretended  to  be  in  want  of  water,  wood  or  pro- 
visions; that  her  mast  was  broken,  or  that  she 
had  sprung  a  leak,  which  could  not  be  diwov- 
ered  or  stopped  without  unloading.  The  gov- 
ernor permitted  the  ship  to  come  into  the  harbor 
to  refit.  But  for  form's  sake,  and  to  excul- 
pate himself  to  his  coun,  he  ordered  a  seal  to 
be  affixed  to  the  door  of  the  warehouse  where 
the  goods  were  deposited ;  while  another  door 
was  left  unsealed,  through  which  the  merchau- 
disc  that  was  exchanged  in  this  trade  was  car- 
ried in  and  out  by  stealth.  When  the  whole 
transaction  was  ended,  the  stranger,  who  was 
always  in  want  of  money,  requested  that  \\v 
might  be  permitted  to  sell  as  much  as  would 
pay  his  charges,  and  it  would  have  been  too 
cruel  to  refuse  this  permission.  It  was  neces- 
sary that  the  governor,  or  his  agents,  might 
safely  dispose  in  public  of  what  they  had  previ- 
ously bought  in  secret ;  as  it  would  always  Ix* 
taken  for  granted  that  what  they  sold  could  be 
no  other  than  the  goods  that  were  allowed  to  hv 
bought. 

"In  this  manner  were  the  greatest  cargoes 
disposed  of. " 

Thus  we  see  that  the  modes  of  procedure  in 
these  cases  are  uniform,  and  lience  we  mav 
duly  estimate  the  real  secret  both  of  Mr.  Churches 
and  Captain  Barker's  want  of*water  [*210 
and  of  wood.  The  fuel,  of  which  they  stood  in 
need,  was  the  produce,  not  of  the  forests,  but 
of  the  mines.  The  thirst  they  suffered  was  Xhv 
thirst  of  gold;  and  as  the  clown  in  the  play 
says  that  Carolus  must  be  the  Latin  for  one  and 
twenty  shillings,  so  here,  as  from  time  im- 
memorial, want  of  wood  and  water,  on  the* 
coast  of  Brazil,  is  the  Portuguese  for  want  t>f 
money. 

The  fact,  therefore,  that  foreig^ners  do  some- 
times trade  in  Brazil,  cwn  be  of  httle  avail  to  tlu» 
plaintiff's  cause.  Truly  they  do  trade;  M  greiit 
hazard,  and  sometimes  with  great  success.  But 
tus  Mr.  Church  took  the  chance  of  this  succex:- 
upon  himself,  so  he  must  l)e  content  to  beur 
the  consequences  of  its  hazards,  it  l)eing  ex- 
pressly so  stipulated  in  the  contract  with  the 
undei-writers. 

His  counsel,  however,  has  endeavored  to  ji in- 
sist him  with  another  distinction  between  trati*- 
and  an  attempt  to  trade.     "  There  is,  '*  says  ho. 
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"  no  exception  in  the  policies  against  an  attempt 
to  trade; "  now  here  was  no  actual  trading;  for 
the  seizure  and  confiscation  took  pl{K;<^  before 
that  could  be  accomplished. 

If  this  be  a  solid  diHtinction,  and  can  1x*ar  at 
all  upon  this  caase,  it  is  very  certain  that  the 
words  of  the  exceptions  in  both  the  policies 
were  very  insignificant  and  immaterial,  both  to 
Mr.  Church  and  to  the  underwriters.  If  the 
perils  which  they  so  cautiously  excluded  from 
the  policy  were  only  such  as  could  arise  from 
actual  trading,  after  bargain  and  sale  of  the 
cargo,  the  exceptions  themselves  were  not 
worth  the  ink  with  which  they  were  writ- 
ten. The  only  risk  of  the  trade,  the  only  peril 
of  .seizure  for  the  trade,  to  which  Mr.  Church 
could  possibly  be  exposed,  was  before  he  could 
effect  his  sales.  Could  he  once  have  got  over 
the  danger  of  going  to  the  port,  and  of  landing 
his  goods,  there  was  no  danger  of  any  subse- 
quent seizure  for  illicit  trade.  To  say,  there- 
fore, that  an  attempt  to  trade  is  not  within  the 
exceptions,  is  to  say  that  the  exceptions  meant 
nothing  at  all;  that  they  were  precautions 
against  misfortunes  which  could  never  happen ; 
anxious  guards  against  impossible  contingen- 
cies; it  is  to  remove  the  railing  of  security  from 
the  borders  of  the  precipice  which  needs  it,  to 
the  middle  of  a  plain  where  it  can  have  no  use. 
Strange  indeed  must  be  the  construction  which 
supposes  parties  so  keen  to  penetrate,  and 
217*]  *fence  themselves  against  a  peril  which 
could  not  befall,  and  so  blind  to  the  foresight 
of  the  very  thing  that  did  happen,  and  was 
most  likely  to  happen.  It  is  the  attempt  to 
trade  whicn  constitutes  the  offense  punishable 
with  seizure  and  confiscation.  When  the  trade 
is  once  effected,  the  danger  is  removed ;  the  gov- 
ernor's connivance  is  secured;  the  laws  are 
Koundly  slumbering  under  the  specific  opiate  of 
corruption,  and  the  governor,  instead  of  seizing 
the  property,  is  satisfied  with  partaking  of  its 
proceeds. 

It  is,  then,  manifest  that  the  voyage  itself, 
especially  when  accompanied  with  the  actual 
landing  of  persons  from  the  vessel,  constitutes 
the  illicit  trade.  So  it  is  there  understood,  and 
M)  it  is  understood  by  the  trade  laws  of  our 
own,  and  of  all  other  countries.  The  gentleman 
has  taken  the  definition  of  smuggling  from  the 
English  law  books,  and  has  arj^ed  as  if  all 
illicit  trade  were  synonymous  with  it.  Smug- 
gling is  indeed  said  to  be  the  landing  or  running 
of  goods  contrary  to  law ;  but  in  the  British 
Revenue  laws,  and  our  own,  there  are  many  acts 
of  illicit  trade  which  subject  to  seizure  and  con- 
fiscation without  the  landmg  of  the  goods.  Latcs 
U.  8.  wl.  4,  p.  426,  g  84.  and  p.  439,  %  103. 

The  gentleman  to  illustrate  his  distinction 
l)etween  an  attempt  to  trade,  and  actual  trade, 
compared  it  to  the  case  of  deviation,  and  has 
reatl  an  authority.  Park,  S59,  361,  (  ) 

to  *ihow  that  an  intended  deviation,  never  car- 
ried into  effect,  does  not  vacate  a  policy,  though 
an  actual  deviation  does.  But  deviation  con- 
sists of  a  single  fact,  and  the  intent  can  never 
l»e  taken  for  tlie  thing.  Trading  consists  of  a 
jrreat  variety  of  acts,  each  of  which  constitutes 
[Wirt  of  the  thing.  Navigation  is  trade ;  fishery 
1*^  trade;  bargain  and  sale  of  goo<ls  is  trade,  an^ 
the  attempt  to  accomplish  this,  in  the  revenue 
aod  colonial  laws  of  all  countries,  is  equivalent 
to  the  last  act  of  bargain  and  sale. 
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The  intent  to  deviate  is  so  totally  distinct 
from  its  accomplishment,  that  there  can  be  no 
such  thing  as  an  attempt  at  deviation.  As  to 
trade,  carrying  goods  fn)m  one  place  to  an- 
other is  as  much  an  act  of  trade  as  selling  the 
§ood8  carried.  We  say  of  a  ship  that  she  is  a  Lon- 
on  or  an  Indian  trader.  An  important  branch 
of  our  business  is  the  carrying  trade.  The  word 
itself,  like  many  others,  *has  various  [*2 18 
meanings,  and  must  be  understood  in  the  sense 
dictated  by  the  subject  matter  to  which  it  re- 
lates. Thus,  by  the  Portuguese  laws,  going  to 
Brazil  for  the  purpose  of  trade,  is  itself  illicit 
trade;  as  by  our  collection  laws,  a  false  entry 
of  goods  for  the  benefit  of  a  drawback,  or  an 
importation  of  beer  or  spirits  in  casks  or  ves- 
sels different  from  those  prescribed  by  law, 
would  be  acts  of  illicit  trade  in  our  own  coun- 
try. 

The  second  ground,  upon  which  the  gentle- 
man alleges  that  the  loss  was  within  the  policy 
is,  that  this  was  not  a  legal  seizure  for  illicit 
trade;  but  a  mere  marine  trespass;  a  violent, 
outr^eous  trespass  committed  by  the  govem- 
I  or.  This,  he  says,  appears,  1.  From  the  testi- 
j  mony;  and,  2.  tipon  the  face  of  the  sentence. 

If  the  meaning  of  the  exceptions  be  such  as  I 
have  contended,  and  as  tlieir  express  words  im- 
port, this  question  might  fairly  be  laid  out  of 
the  C4ise.  If  the  exceptions  were  meant  against 
seizure,  and  the  risk  of  illicit  trade,  the  only 
fact  the  underwriters  can  be  required  to  estab- 
lish is,  that  the  property  was  seized  for  illicit 
trade.  Whether  the  seizure  was  legal  or  not, 
is  not  for  them  to  prove,  as  Mr.  Church  re- 
served that  peril  for  himself.  Let  us,  however, 
examine  whether,  either  from  the  testimony  or 
from  the  sentence,  it  was  so  outrageous  a  pro- 
ceeding on  the  part  of  the  governor  of  Para. 
That  it  was,  on  the  contrary,  conformable  both 
to  the  law  of  nations  and  to  the  Portuguese 
laws,  will,  I  think,  not  be  very  difficiSt  to 
prove. 

It  is  said  that  the  testimony  proves  that  the 
vessel  was  at  anchor  five  leagues  from  the 
shore.  That  by  the  law  of  nations,  cannon 
shot  is  the  lioundary  of  territorial  jurisdiction. 
And,  therefore,  that  the  governor  of  Para  had 
no  authority  to  seize  and  condemn  the  vessel 
and  cargo. 

Firat,  as  to  the  fact.  It  will  be  found  upon 
examining  and  comparing  the  depositions,  that 
they  were  manifestly  drawn  up  with  a  view  to 
taking  this  ground.  The  distance  and  the 
bearings  from  Cape  Baxos,  the  extreme  south 
and  east  point  of  land  at  which  the  Bay  of 
Para  pours  into  the  Atlantic,  is  laid  down  m  all 
the  depositions  with  most  minute  attention,  and 
three  depositions  rejieat  *not  only  the  [*219 
distance  at  which  the  vessels  lay  from  that 
Cape,  but  also  the  exact  distance  northward  of 
it  by  a  meridian  line  drawn  due  east  and  west. 
Captain  Shaler,  however,  only  undertakes  to 
say  the  distance  from  Cape  Baxos  was  four  or 
five  leagues,  and  he  candidly  confesses  that,  at 
the  time,  both  he  and  Captiiin  Barker  did  call 
the  place  where  they  were  anchored  the  Bay  of 
Para.  Now  it  is  very  apparent  from  their  geo- 
graphical l)earing.  so  precisely  laid  down,  which 
was  west  and  by  north,  about  four  or  five 
leagues  distant,  and  only  two  miles  north,  that 
they  called  it  by  its  right  name,  or  that  they 
were  at  least  within  a  bay. 
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Thus,  then,  stands  the  fact.  They  were  about 
four  or  five  leagues  from  Cape  Baxos,  and 
within  the  bay. 

Secondly,  as  to  the  law.  The  gentleman 
read  a  passage  from  Vattel,  to  show  that  can- 
non shot  from  the  coast  is  by  the  law  of  nations 
the  utmost  bound  of  territorial  jurisdiction.  B. 
i,  8.  289. 

This  passage  is  evidently  restricted  to  the  ex- 
tent to  which  the  rights  of  a  neutral  territory 
extend  in  time  of  war.  The  rule  Is  apparently 
laid  down  for  the  sake  of  the  inference  from  it, 
that  a  belligerent  vessel  cannot  be  taken  under 
the  cannon  of  a  neutral  fortress. 

It  is  a  very  indefinite  rule  indeed,  even  for 
the  purpose  to  which  it  extends,  for  it  makes 
the  extent  of  a  nation's  territory  depend  upon 
the  weight  of  metal,  or  projectile  force,  of  her 
cannon.  It  is  a  right  which  must  resolve  itself 
into  power;  and  comes  to  this,  that  territory 
extends  as  far  as  it  can  be  made  to  be  respected. 

But  this  principle  does  not  apply  to  the  right 
of  a  nation  to  cause  her  revenue  and  colonial 
laws  to  be  respected.  Here  all  nations  do  as- 
sume at  least  a  greater  extent  than  cannon 
shot ;  and  other  passages  from  Vattel  show  the 
distinctions  which  arc  acknowledged  on  this 
point.  B.  1,  s.  287,  288.  It  will  also  be  re- 
marked, that  the  territorial  rights  of  a  nation 
are  extended  in  the  utmost  latitude  to  bays. 
Thus,  then,  Mr.  Church's  vessel  was  complete- 
ly within  the  territorial  jurisdiction  of  Brazil. 

But  the  gentleman  read  an  authority  from  4 
220*]  Bac.  Abr.  HJ^,  upon  smuggling.  '*  The 
British  revenue  laws,"  says  he,  **  go  as  far  as 
the  law  of  nations  will  permit,  and  they  extend 
the  right  of  boarding  smugglers  only  to  two 
leagu&s." 

Instead  of  appealing  to  Bacon's  Abridgment, 
and  British  laws,  I  prefer  looking  into  our  own 
statute  book,  and  take  there  the  measure  which 
our  own  government  has  asserted  for  the  ex- 
tent of  our  jurisdiction.  Laws  U.  8.  vol.  4,  p. 
320,  8.  25,  26,  27,  and  p.  4S7,  s.  99.  Here  we 
see  the  principles  are  assiuned  of  exercising  this 
jurisdiction  four  leagues  from  the  coast,  and  at 
indefinite  distances  within  bays.  All  this  is 
perfectly  conformable  to  the  law  of  nations. 
But  it  proves  that  the  Aurora,  when  at  anchor 
within  the  Bay  of  Para,  and  four  or  five  leagues 
from  Cape  Baxos,  was  completely  within  the 
territorial  jurisdiction  of  the  governor  of  Para. 

IJhave  here  said  nothing  of  Mr.  Church's  go- 
ing on  shore  for  purposes  of  trade,  nor  oi  the 
imprudent  conduct  of  the  people  with  whom 
he  was  associated,  which  probably  occasioned 
the  exercise  of  the  governor's  authority. 

Either  of  these  facts,  however,  would  have 
warranted  the  governor  in  seizing  the  vessels, 
even  if  they  had  not  been  within  his  territorial 
jurisdiction.  Mr.  Church's  goin^  on  shore 
was,  under  these  laws,  an  act  of  hostility,  which 
undoubtedly  gave  the  governor  a  right  to  seize 
the  vessel  in  which  he  came,  as  well  as  his  per- 
son. But  a  much  more  offensive  act  of  hostili- 
ty was  committed  by  the  vessel  in  company 
with  which  Mr.  Church's  vessel  was.  For  it 
appears  from  the  testimony  that  they  had  forced 
a  Portuguese  schooner,  in  the  bay,  to  board 
them,  by  firing  two  guns  successively  to  bring 
her  to;  and  had  detained  the  master  of  that 
schooner  on  board  their  own  vessel,  because 
they  wanted  a  pilot.     The  people  in  the  Portu- 
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guese  schooner  were  excessively  alarmed;  nor 
18  it  surprising  they  should  be.  They  immedi- 
ately went  Into  port,  and  doubtless  complain- 
ed of  the  usage  they  had  received.  Now  I  ask, 
what  sort  of  Taws  they  would  be  which,  under 
such  circumstances,  should  deny  to  the  govern- 
ment of  a  country,  the  right  to  touch  a  ves- 
sel thus  conducting,  because  she  is  anchored 
*f our  or  five  leagues  distant  from  the  [*22 1 
shore?  I  cannot  dwell  upon  this  argument. 
The  governor  of  Para  knew  of  no  such  laws. 
The  next  day  he  sent  three  armed  gun-boats, 
which  took  possession  of  both  the  vessels.  And 
far  from  seeing  anything  outrageous  in  this 
procedure,  I  think  the  governor  would  have 
been  guilty  of  a  high  breach  of  duty  had  he 
done  otherwise. 

But  Mr.  Church  really  wanted  water,  and 
had  a  right  to  go  on  shore  to  procure  it.  After 
the  deposition  of  Van  Voorhies,  with  the  com- 
mentary of  Raynal,  it  is  scarcely  possible  to 
hear  this  allegation  without  a  smile.  It  is, 
however,  very  conclusively  answered  by  the 
governor's  sentence,  and  I  shall  notice  it  m  ex- 
amining the  objections  to  that.  The  court  wUl 
need  no  argument  to  show  that  if  Mr.  Church 
wanted  water,  it  was  his  own  fault,  and  in  con- 
sequence of  his  own  purpose.  But  further, 
the  testimony  is  expressed  that  he  went  for 
trade  as  well  as  for  water,  and  this  alone  made 
him  liable  to  the  loss  of  his  vessel  and  cargo. 

But  the  testimony  shows  the  seizure  was 
on  account  of  their  being  French  spies. 

When  these  vessels  and  their  force  wa« 
known,  there  could  be  very  little  occasion  to 
fear  them  as  enemies.  But  I  have  no  doubt 
questions  of  the  kind  were  put  to  the  witnesses 
as  they  state  in  their  depositions;  and  the  reason 
for  those  questions  is  explained  by  that  impru- 
dent firing  and  forcing  of  the  Portuguese 
schooner  to  board  them,  which  I  have  before 
noticed.  It  was  very  natural  that  the  people  of 
the  Portuguese  schooner  should  be  alanned; 
and,  on  goin^  ashore,  that  they  should  com- 
municate their  alarms,  which  would  of  course 
be  immediately  spread  with  exaggeration. 
Such  acts  of  direct  and  violent  hostility  within 
the  bay,  might,  and  in  all  probability  w^ould, 
be  imputed  to  French  cruisers,  and  not  to 
American  traders ;  to  a  nation  with  which  Por- 
tugal was  at  war,  and  not  to  a  people  with 
whom  she  was  at  peace.  Hence,  suspicions 
probably  at  first  existed  which  led  to  the  exam- 
ination of  the  witnesses  on  those  questions. 
But  when  the  truth  was  discovered,  the  gov- 
ernor gives  the  real  reasons  for  his  decision. 

*Thus  much,  to  justify  the  governor's  [♦222 
sentence,  from  the  testimony;  upon  which  I 
shall  conclude  with  one  more  observation.  It 
is  extremely  probable  that  this  firing  of  guns, 
and  the  violence  done  to  a  Portuguese  schoon- 
er, was  the  foundation  of  all  the  severity  used 
towards  Mr.  Church,  his  companions  and  their 
property.'  When  he  landed  in  the  evening, 
most  probably  the  people  of  the  Portuguese 
schooner  had  got  in  before  him.  They  had 
doubtless  entered  their  complaint,  and  repre- 
sented the  detention  of  their  captain  on  1x^^ 
the  American  vessel.  The  offense  was  irritat- 
ing to  the  highest  degree.  It  must,  in  any 
civilized  country,  have  alanned  the  sympathies, 
and  roused  the  resentments,  of  the  people.  It 
was  one  of  those  cases  which  call  in  a  voice  of 
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thunder  upon  the  ruling  power  of  a  eountnr  to 
exercise,  with  firmness  and  rigor,  all  its  K)rce 
for  the  protection  of  the  laws,  and  the  personal 
security  of  the  subject.  Let  tis,  but  for  a  mo- 
ment, suppose  one  of  our  own  coasting  vessels 
to  go  into  a  harbor  of  Chesapeake  or  Delaware 
bay  with  intelligence  that  she  had  been  forci- 
bly brought  to,  and  her  master  taken  from  her, 
by  a  vessel  at  anchor  within  four  or  ^ve  leagues 
oi  the  shore.  Is  there  a  governor  of  one 
of  these  states,  who,  upon  such  a  represen- 
tation made  to  him,  would  not  feel  it  his  duty 
to  use  the  strongest  arm  of  the  law  to  protect 
his  fellow  citizens,  and  to  punish  the  outrage? 
Surely  not.  He  would  inunediately  send  an 
armea  force  and  take  possession  of  the  vessel; 
and  if  upon  the  examination  it  should  appear 
that  the  vessel  itself  came  for  the  purpose  of 
prohibited  trade,  in  the  name  of  common 
!<ense,  and  common  justice,  what  indulgence 
could  the  supercargo  or  crew  of  such  a  vessel 
expect  at  the  hands  of  the  public  officers  of  the 
country?    If 

Tn  the  oorrttpted  currents  of  this  world 
Offense's  flrilued  hand  can  shove  by  justice, 

she  must,  in  truth,  gild  her  hand,  and  not  arm 
it  with  steel.  Had  the  governor  of  Para  been 
ever  so  much  disposed  to  grant  Mr.  Church  the 
permission  to  trade,  he  could  not  have  indulged 
his  inclination  after  what  had  taken  place. 

The  sentence  itself  seems  also  to  carry  its 
223*]  own  justification  *with  it.  The  order 
and  sentence  condemn  the  property  on  account 
of  their  having  put  into  a  port  of  the  establish- 
ment; and  of  their  havine  incurred  the  trans- 
gression of  the  decree  of  the  18th  Marc^,  1605. 

When  we  apply  the  facts  in  evidence  to  the 
law  of  18th  March,  1605,  we  find  that  Mr. 
Church  and  his  property  had  actually  incurred 
these  penalties.  They  certainly  had  put  into  a 
port  of  Brazil;  and  for  trading  purposes.  They 
had  even  traded  at  Rio  Janeiro;  and  although 
that  was  to  a  small  amount,  and  with  permis- 
sion, the  governor  of  Para,  comparing  their 
traffic  there  under  pretense  of  distress  with  their 
conduct  afterwards  in  coming  'within  his  own 
province,  might  justly  recur  to  that  former  act 
as  connected  with  the  present  one  in  constitut- 
ing the  offense  against  the  law. 

But  the  sentence  goes  further.  It  states  the 
reasons  upon  which  it  is  founded.  It  recites 
the  allegations  of  the  captain  in  his  defense, 
and  assigns  the  reasons  of  the  court  for  disbe- 
lieving them.  It  notices  in  a  special  manner 
the  pretense  of  wanting  water,  and  very  con- 
clusively disproves  it. 

First.  Because  they  were  only  84  days  from 
Rio  Janeiro;  and  had  suffered  no  want  of  wa- 
ter, in  a  voyage  of  double  that  time  from  New 
York  to  that  place.  The  reason  is  certainly 
logical  in  substance  if  not  in  form.  If  they 
were  supplied  with  water  for  more  than  60  days 
from  New  York,  whv  w^ere  they  not  supplied 
f<)r  an  eoual  length  of  time  from  Rio  Janeiro? 
Xo  accident  being  even  pretended  for  the  fail- 
ure of  their  supply. 

Secondly.  Because  they  had  neglected  to  sup- 
ply themselves,  as  they  might  have  done,  at 
various  places  along  the  coast. 

Thirdly.  Because  they  had,  at  their  first 
landing,  alleged  a  wish  to  traffic  and  not  to  ob- 
tain water. 

Fourthly.  Because  they  had  alleged  tliat  the 

Cranch  2. 


vessel  had  sprung  a  leak,  which,  upon  regular 
examination  of  the  ship,  had  proved  not  to  be 
the  case, 

♦Fifthly.  Because  they  were  steering  P224 
their  course  wide  from  the  pretended  destina- 
tion of  their  voyage,  and  had  neglected  to  sail 
for  the  trade  winds,  which  they  would  have 
wanted  for  that  destination. 

Sixthly.  Because  tliey  must  be  considered  as 
accessory  to  the  hostile  acts  of  the  vessel  with 
which  they  were  in  company;  against  which 
vessel  the  proofs  were  decisive.     And, 

Seventhly.  Because  these  false  allegations 
were  themselves  a  proof  that  the  person  who 
made  them  was  not  ignorant  of  the  laws  he 
had  violated. 

Far  from  considering  this  sentence,  therefore, 
as  an  outrageous  act,  I  cannot  avoid  expressing 
the  opinion,  that  it  indicates  a  sound  jud^ent, 
a  sincere  respect  for  the  rights  of  humanity  and 
of  innocence,  and  a  punctilious  adherence  to 
the  law  of  nations,  anci  the  duties  of  hospitality. 
Certain  it  is,  that  the  governor's  reasoning  led 
him  to  a  conclusion  which  was  just  in  fact;  for 
Captain  Shaler  tells  us  that  on  his  examination 
he  denied  that  trade  was  intended,  and  he  also 
tells  us  that  trade  was  intended.  The  govern- 
or, therefore,  had  not  learnt  the  truth  from 
him;  but  he  had  discovered  it  by  just  deduc- 
tions from  fair  premises,  though  in  direct  op- 
position to  Shaler's  declaration. 

The  regard  for  the  rights  of  humanity  and 
the  duties  of  hospitality  is  apparent  from  the 
anxious  care  with  which  the  governor  details 
his  reasons  for  believing  that  the  want  of  water 
was  falsely  alleged;  mere  pretense ;  mere  affec- 
tation; for  this  solicitude  to  disprove  the  fact, 
is  the  strongest  implication  that  had  he  believed 
the  want  oi  water  real,  and  unintentional,  he 
would  not  have  seized  the  vessel.  The  vari- 
ance between  the  professed  destination  of  the 
vessel  and  the  course  of  her  navigation,  would 
be  strong  presumptive  proof  in  any  judicial 
court.  The  company  kept  by  the  two  vessels 
together,  and  the  landing  of  the  two  parties 
from  them  in  the  same  boat,  and  at  one  and  the 
same  time,  would,  upon  the  principles  of  the 
common  law  itself,  have  made  each  party  a 
principal  to  the  hostile  and  illegal  acts  of  the 
other.  And  what  reasoning  can  be  better 
founded  *than  that  the  allegation  of  [*225 
falsehood  proves  the  knowledge,  the  conscious- 
ness of  illegal  conduct  in  the  person  guilty  of 
it.  .  The  order  of  seizure,  therefore,  contains  a 
charge  of  unlawful  acts,  knowing  them  to  be 
unlawful,  and  even  in  our  own  country,  where 
the  freedom  of  our  citizens  requires  that  everv 
accusation  should  be  direct,  precise  and  pointed, 
I  know  of  no  one  essential  ingredient  of  indict- 
ment which  is  not  contained  in  this  order  of 
seizure  by  the  governor  of  Para.  The  sentence 
of  condenmation  is  founded  upcm  it,  and  adopts 
its  conclusions.  It  has,  therefore,  all  the  ma- 
terial characteristics  of  a  legal  condemnation 
for  illicit  trade;  and  must  be  a  decisive  bar 
against  Mr.  Church's  claim  of  indemnity  upon 
these  policies. 

I  have  now  gone  through  the  examination  of 
the  grounds  upon  which  the  exceptions  of  the 
plaintiff  against  the  judgment  of  the  circuit 
court  were  attempted  to  be  supported  by  his 
counsel.  It  has  l)een  my  endeavor  to  show 
that  the  evidence  was  properly  admitted,  and 

261 


225 


Supreme  Court  of  the  United  States. 


1804 


that  lis  operation  was  justly  held  conclusive 
against  his  demand  in  this  action.  I  shall  not 
detain  the  court  with  any  further  argument, 
but  leave  the  remainder  of  my  client's  defense 
to  the  management  of  abler  hands. 

Mason,  on  the  same  side. 

It  is  objected  that  this  is  the  sentence  of  the 
governor,  and  it  does  not  appear  that  he  had 
admiralty  jurisdiction.  But  the  record  pro- 
duced does  not  state  the  condemnation  of  the 
vessel  to  have  been  made  by  the  governor,  but 
by  a  court.  The  governor  only  ordered  the 
vessel  to  be  seized,  the  captain  and  crew  im- 
prisoned, and  their  papers  to  be  sent  to  the 
house  of  justice.  But  the  condemnation  begins 
with  these  words:  "  It  is  hereby  determinea  by 
the  court,"  &c.,  and  goes  on,  *•  Therefore  they 
declare  him  to  have  incurred,"  &c. 

It  is  admitted  that  the  trade  is  illegal.  A 
permission  obtained  by  bribery  and  corruption 
cannot  make  it  lawful. 

But  it  is  said  that  two  things  must  concur  to 
bring  the  case  within  the  exception  to  the  poli- 
cy; an  act  of  trading,  and  a  seizure  for  that 
cause. 

226*]  *Why  should  the  underwriters  insure 
against  the  risk  of  attempting  to  trade,  and  yet 
refuse  to  insure  against  a  seizure  for  actual 
trade,  when  the  whole  risk  of  the  in.sured  was 
in  the  attempt?  For  after  the  water  and  the 
wood  are  gone,  and  the  vessel,  in  due  form, 
sprung  a  leak;  when  the  goods  are  landed,  and 
one  of  the  doors  of  the  warehouse  sealed,  and 
the  other  left  open,  all  risk  is  past;  foralthouj^h 
the  trade  does  not  become  lawful,  yet  a  security 
is  gained  against  prosecution. 

It  is  objected  that  the  Portuguese  had  no 
right,  by  the  law  of  nations,  to  legislate  respect- 
ing vessels  in  the  situation  in  which  this  vessel 
was  seized. 

But  every  nation  has  a  right  to  appropriate 
to  her  own  use  a  portion  of  the  sea  about  her 
shores;  and  to  legislate  respecting  vessels  com- 
ing within  that  hne.  A  vessel,  coming  within 
the  line,  contrary  to  the  municipal  laws  of  the 
country,  may  lawfully  he  seized.  Vattel,  b.  1, 
8.  287. 

The  insurers  did  not  take  the  risk  of  illicit 
trade;  that  is,  of  the  unlawfulness  of  the  trade. 
The  word  trade  cannot  be  contined  to  the  act 
of  landing,  or  of  selling  the  goods,  but  must 
mean  the  general  course  of  the  trade.  And  if 
any  risk  attended  the  attempt  to  land,  or  sell 
the  goods,  it  was  certainly  one  of  the  risks  of 
the  trade,  and  clearly  within  the  letter  of  the 
exception.  But  if  the  evidence  respecting  the 
laws  of  Portugal,  and  the  sentence,  ought  to 
have  been  rejected,  still  enough  renuuns  to 
show  that  the  loss  is  within  the  exception. 
For  it  is  admitted  that  the  trade  which  the  voy- 
age was  intended  to  effect,  was  illicit;  the  tes- 
timony shows  that  the  vessel  was  seized  by  the 
Portuguese,  and  the  jury  had  a  right  to  infer 
that  the  seizure  was  on  account  of  such  illicit 
trade. 

Martin,  in  reply,  made  two  points. 

1st.  That  the  evidence  was  not  admissible. 

2d.  That  if  admissible,  it  did  not  warrant  the 
instruction  given  by  the  judge  to  the  jury. 

Ist.  As  to  the  admissibility  of  the  eviaence. 
227*]  *Forei^n  laws  must  be  proved  as  pri- 
vate acts  of  parliament.  Public  laws  are  per- 
mitted to  be  read  from  the  statute  book,  not 
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because  that  is  evidence,  for  no  evidence  is 
necessary,  as  the  judges  are  presumed  to  know 
the  law,  but  the  statute  lx)ok  Is  permitted  to  be 
read,  to  refresh  their  memory.  Our  courts  are 
not  bound  to  notice  the  laws  of  Portugal ;  they 
must,  therefore,  be  proved  by  evidence.  And 
in  this,  as  in  every  other  case,  the  best  evidence 
which  the  nature  of  the  case  will  admit,  must 
be  produced;  that  is,  the  evidence  produced 
must  be  such  as  does  not  show  better  evidence 
in  the  power  of  the  party  producinjj  it. 

The  customs  and  usages  of  a  foreign  country 
may  be  proved  by  testimony  of  persons  ac- 
quainted with  them,  by  a  public  histoir,  or  by 
cases  decided.  But  an  edict,  registered  in  any 
particular  office  must  be  proved  by  a  copy,  au- 
thenticated in  one  of  three  modes. 

1st.  By  an  exemplification  under  the  national 
seal ;  and  this  is  admitted  as  evidence,  because 
one  nation  is  presumed  to  know  the  public  seal 
of  another.  Peak^'s  L.  of  Ev.  48. 

2d.  Under  the  seal  of  the  court,  which  seal 
must  be  proved  if  it  be  of  a  municipal  court,  or 

8d.  By  a  sworn  copy  collated  by  a  witness. 

An  exception  has  b€«n  allowed,  as  to  the  seal 
of  courts  of  admiralty,  in  cases  under  the  law 
of  nations,  because  they  are  courts  of  the  whole 
civilized  world,  and  every  person  interested  is 
a  party,    -i  Rob.  €96,  The  Maria. 

A  copy  certified  by  a  person  authorized  ad 
hoc,  is  good  in  his  own,  but  not  in  a  foreign  coun- 
try, without  evidence  of  his  being  such  an  offi- 
cer. 

Why  is  not  a  copy  of  the  law  produced,  cer- 
tified under  the  great  seal  of  Portugal?  In  ex- 
cuse f Of  not  producing  such  a  copy,  they  ought 
at  least  to  show  that  they  have  demanded  it,  and 
that  it  has  been  refusea. 

They  might  have  applied  to  the  officer  who 
kept  the  *original,  for  a  certified  copy.  [*228 
If  they  have  done  so,  and  have  been  refused, 
where  is  their  evidence  of  that  fact? 

They  might  have  got  a  witness  to  compare  a 
copy  with  the  original,  and  proved  it. 

The  laws  themselves,  if  authentic,  show  that 
there  is  a  place  where  they  are  registered,  and 
where  the  defendant  might  have  applied. 

The  certificate  of  the  consul  is  no  authenti- 
cation. He  was  not  an  officer  authorized  by 
the  laws  of  this  country  to  certify  that  the  mag- 
istrate of  the  foreign  country,  Ijefore  whom  an 
oath  has  been  taken,  was  a  magistrate  author- 
ized to  administer  such  an  oath.  He  was  not 
authorized  ad  hjoc;  and  his  certificate  is  not  bet- 
tert  han  that  of  any  other  person.  England,  a 
great  commercial  nation,  has  many  consuls  in 
foreign  countries,  yet  there  is  no  case  decided 
in  England,  in  which  the  certificate  of  one  of 
her  consuls  has  been  held  to  be  evidence  in  the 
courts  of  common  law. 

As  to  the  case  of  the  notarial  certificate,  cited 
from  IB  VtTwr,  a  notary  public  is  an  officer  of 
the  law  of  nations.  In  the  case  cited  he  was 
an  officer  of  Holland,  not  of  England ;  and  the 
reason  why  the  court  allowed  his  certificate  to 
be  evidence,  seems  to  have  been,  that  the  oppo- 
site party  had  also  taken  a  like  copy  from  the 
same  notary. 

The  common  mode  of  obtaining  evidence 
was  open  for  the  defendant,  and  he  ought  to 
have  availed  himself  of  it,  by  taking  a  commis- 
sion to  Portugal  to  examine  'witnesses  there. 

The  Ciise  of  Bingham  t.  Cabot,  from  S  DaUas, 

Cranch2. 


H(}4 


Church  v.  Hubs  art. 


228 


19,  is  not  in  point.  The  question  was  not  made 
as  to  the  validity  of  the  certificate  of  the  regis- 
ter of  the  court  of  admiralty,  respecting  tlie 
order  given  by  the  Marquis  de  Bouille,  nor  was 
I  lie  decision  of  the  court  given  upon  that  point. 

There  is  no  proof  that  the  law  of  1605  was 
229*]  ever  *adopted  by  Portugal ;  but  if  it 
was,  yet  that  is  not  the  law  upon  which  the 
jTovernor  proceeded,  for  he  himself  says  he  pro- 
n-eded  upon  the  law  of  15th  of  October,  1715. 

The  sentence  of  the  governor  was  not  a  sen- 
TpDce  of  a  court  of  admiralty.  It  was  not  con- 
clusive. The  decrees  of  courts  of  admiralty  are 
only  conclusive  when  deciding  upon  questions 
of  the  law  of  nations;  Peake's  L.  jE,  47.  When 
d«"ciding  upon  other  questions,  they  are  to  be 
<'on2«idered  as  mert^  municipal  courts.  This  was 
not  a  que*?tion  of  the  law  of  nations,  but  of  their 
own  municipal  law. 

Even  if  it  was  a  court  of  admiralty,  deciding 
uix)n  a  qu(^ion  of  the  law  of  nations,  no  evi- 
dence could  be  admitted  of  its  decree,  but  a 
copy  under  tlie  seal  of  the  court.  But  the 
judgment  of  a  municipal  court,  upon  a  muni- 
cipallaw,  must  be  proved  like  any  other  fact. 
Even  the  seal  of  the  court  would  not  be  suffi- 
cient, without  other  evidence,  that  there  was 
such  a  court,  having  such  a  seal. 

Another  objection  to  the  evidence  is,  that  the 
proceedings  at  large  ought  to  have  been  set 
forth,  not  the  sentence  alone;  and  even  the 
s«'nt<*nc«  is  not  complete,  for  it  refers  to  other 
pages  of  the  proceedings  which  are  not  pro- 
duced. Peakr's  L.  E.  m.  Loft's  OUbert,  24,  25, 
BnU.  y.  P.  228. 

It  has  been  said  that  in  this  country  the  rule 
of  evidence  ought  to  be  relaxed,  on  account  of 
the  distance  from  Europe,  and  the  difficulties 
in  procuring  testimony. 

Tliis  might  be  a  good  argument  before  a  leg- 
islature, but  it  cannot  alter  the  law  in  this 
court. 

The  rules  of  evidence  alreadv  established 
ought  to  be  strictly  guarded.  Tolireak  in  upon 
them  would  be  to  strike  out  every  star  and 
*'very  constellation  which  can  guide  us  through 
tlif  fempestuous  sea  of  legal  litigation. 

There  Is  no  evidence  that  the  original  pro- 
<et*<lings  were  sent  to  the  secretary  of  state  in 
230*J  Portugal.  There  is  no  *'certiftcate  of 
the  clerk  of  any  court.  If  it  is  a  copy  of  the 
original  proceedings,  they  appear  to  have  all 
taken  place  on  the  same  day.  The  judgment 
i<  onlv  an  interlocutorv  flecree,  and  is  not 
»«igne<f  by  any  body.  The  officer  who  certifies 
tliat  it  is  a  true  copy  resided  at  Lisbon,  and  not 
iit  Para.  There  is  no  evidence  that  he  was  au- 
thorized ad  hoc,  and  he  has  affixed  only  his  pri- 
vate seal. 

In  order  to  make  a  legal  sentence,  there  must 
l>e  legal  proceedings,  in  a  legitimate  court, 
armed  with  comi)etent  authority  upon  the  sub- 
ject matter,  and  upon  the  parties  concerned. 
4  Hffh.  $5,  The  Ilenrick  and  Marut, 

The  defendant  must  show^  the  law  which 
snves  the  court  of  Para  jurisdiction,  and  that  the 
authority  has  been  pursued. 

The  authority  of  the  court  does  not  appear; 
and  it  is  contrary  to  the  natural  principles  of 
ja«5tice  to  condemn  the  vessel  without  giving  the 
owner  an  opportunity  to  be  heard.  In  thiscase 
there  was  no  monition  issued.  No  forms  were 
I)iirsued  either  against  the  vessel  or  the  owner, 
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and  the  evidence  shows  that  he  had  no  notice. 
The  sentence,  if  it  proves  any  thing,  does  not 
show  that  the  condemnation  was  for  illicit 
trade,  or  even  for  an  attempt  to  trade ;  and  it 
cannot  be  evidence  of  any  collateral  fact. 

As  to  the  pretended  act  of  hostility,  it  was  bv 
another  person,  not  the  owner  or  master  of  this 
vessel.  It  was  in  its  nature  equivocal,  and  is 
explained  away  by  the  testimony. 

2d.  The  instruction  of  the  judge  to  the  jury 
ought  not  to  have  gone  further  than  that  if  they 
were  of  opinion  that  the  vessel  was  seized  for 
illicit  trade,  the  insurers  were  discharged;  but 
if  for  any  other  cause,  they  were  liable. 

If  any  ground  of  condemnation  can  be 
gathered  from  the  sentence,  it  is  that  of  being  an 
enemy,  and  not  illicit  trade.  Although  the 
trade  is  generally  prohibited,  yet  it  is  a  well 
known  fact  that  foreign  ships  do  trade  there, 
and  have  done  so  for  a  century.  It  is  not 
illegal  to  insure  smuggling  voyages  against  the 
risk  of  seizure  by  a  foreign  government.  There 
is  no  instance  of  a  vessel  being  seized  for  j^oing 
along  shore,  or  into  the  ports  of  the  colonies  of 
*Spain  or  Portugal  for  the  purpose  of  [*231 
trading,  if  they  could  gain  permission,  provid- 
ed they  did  not  actually  trade  without  permis- 
sion. There  must  be  some  act  done  more  than 
going  into  port.  This  must  be  the  construction 
of  the  law. 

Such  is  the  construction  given  to  the  English 
law  which  prohibits  foreign  vessels  from  ^oing 
into  their  ports.  They  are  not  liable  to  seizure 
unless  they  go  »Mi^./&.  Reeties*  Law  of  Ship- 
ping,  203, 

The  premium  is  20  per  cent.,  which  implies 
extraordinary  risks.  In  the.  case  of  Chratts  v. 
T/ie  lioston  Marine  Insurance  Company,  now 
pending  in  this  court,  the  premium  was  only 
20  per  cent.,  and  yet  no  such  exception  was 
made. 

The  exception  is  not  a  warranty.  Policies 
are  to  be  construed  in  favor  of  the  insured. 
The  exception  is  the  language  of  the  insurers, 
and  to  be  taken  most  strongly  against  them. 
It  means  only  legal  seizures.  A  warranty  against 
all  claims,  means  all  legal  claims.  The  general 
clause  of  the  policy  is  against  all  seizures ;  the 
exception,  therefore,  must  mean  all  legal  seiz- 
ures. 

No  act  of  trading  is  proved.  If  the  intention 
makes  the  offense,  a  Portuguese  vessel  might 
have  seized  the  Aurora  on  the  day  after  her 
leaving  the  port  of  New  York,  and  carried  her 
to  Portugal  and  condemned  her.  If,  then,  her 
sailing  with  the  intention  to  trade  was  not  an 
act  of  illicit  trade,  something  turther  was  neces- 
sary to  constitute  the  offense. 

The  policy  does  not  except  the  risk  of  seizure 
for  suspicion  of  illicit  trade.  It  is  a  general 
rule  that  words  are  to  be  construed  most  strong- 
ly against  the  person  using  them,  and  who 
ought  to  have  explained  himw^lf. 

If  the  evidence  respecting  the  laws  and  the 
sentence  be  rejected,  the  remaining  evidence 
will  only  show  that  a  seizure  was  made,  but 
not  that  it  was  lawful;  and  for  all  unlawful 
seizures  the  underwriters  are  liable.  Legal 
seizures  only  are  excepted.  To  make  it  a  law- 
ful seizure  it  must  be  for  some  act  done ;  not 
merely  upon  suspicion.  The  underwriters  meant 
that  the  plaintiff  should  go  and  *try  to  [*232 
get  permission  to  trade ;  but  if  he  attempted  to 
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trade  without  leave  they  would  not  take  tlie 
risk. 

March  5th.  Makbhall,  Ch.  J.,  delivered  the 
opinion  of  the  Court. 

If,  in  this  case,  the  court  had  been  of  the 
opinion  that  the  circuit  court  had  erred  in  its 
construction  of  the  policies,  which  constitute 
the  ground  of  action;  that  is,  if  we  had  con- 
ceived that  the  defense  set  up  would  have  been 
insufficient,  admitting  it  to  have  been  clearly 
made  out  in  point  of  fact,  we  should  have 
deemed  it  right  to  have  declared  that  opinion, 
although  the  caj^e  might  have  gone  off  on  other 
points ;  because  it  is  desirable  to  terminate  every 
cause  upon  its  real  merits,  if  those  merits  are 
fairly  before  the  court,  and  to  put  an  end  to 
litigation  where  it  is  in  the  power  of  the  court 
to  do  so.  But  no  error  is  perceived  in  the 
opinion  given  on  the  construction  of  the  policies. 
If  the  proof  is  sufficient  to  show  that  the  loss 
of  the  vessel  and  cargo  was  occasioned  by 
attempting  an  illicit  trade  with  the  Portuguese ; 
that  an  ouense  was  actually  committed  against 
the  laws  of  that  nation,  and  that  they  were 
condemned  by  the  government  on  that  account, 
the  case  comes  fairiy  within  tlie  exception  of 
the  policies,  and  the  risk  was  one  not  intended 
to  be  insured  against. 

The  words  of  the  exception  in  the  first  policy 
are,  "The  insurers  are  not  liable  for  seizure  by 
the  Portuguese  for  illicit  trade. " 

In  the  second  policy  the  words  are,  "The 
insurers  do  not  take  the  risk  of  illicit  trade  with 
the  Portuguese." 

The  counsel  on  both  sides  insist  that  these 
words  ought  to  receive  the  same  construction, 
and  that  each  exception  is  substantially  the 
same. 

The  Court  is  of  the  same  opinion.  The  words 
themselves  are  not  essentially  variant  from  each 
other,  and  no  reason  is  perceived  for  supposing 
any  intention  in  the  contracting  parties  to  vary 
the  risk. 

For  the  plaintiff  it  is  contended,  that  the 
terms  used  require  an  actual  traffic  between  the 
233*]  vessel  and  inhabitants,  *and  a  seizure 
in  consequence  of  that  traffic,  or  at  least  that 
the  vessel  should  have  been  brought  into  port, 
in  order  to  constitute  a  case  which  comes  with- 
in the  exception  of  the  policy.  But  such  does 
not  seem  to  be  the  necessary  import  of  the 
words.  The  more  enlarged  and  liberal  con- 
struction given  to  them  by  the  defendants,  is 
certainly  warranted  by  common  usiige;  and 
wherever  words  admit  of  a  more  extensive  or 
more  restricted  signification,  they  must  be  taken 
in  that  sense  which  is  required  by  the  subject 
matter,  and  which  will  best  effectuate  what  it 
is  reasonable  to  suppose  was  the  real  intention 
of  the  parties. 

In  this  case,  the  unlawfulness  of  the  voyage 
was  perfectly  understood  by  both  parties.  That 
the  Crown  of  Portugal  excluded,  with  the  most 
jealous  watchfulness,  the  commercial  inter- 
course of  foreigners  with  their  colonies,  was, 
probably,  a  fact  of  as  much  notority  as  that 
loreigners  had  devised  means  to  elude  this 
watchfulness,  and  to  carry  on  a  gainful  but 
very  hazardous  trade  with  those  colonies.  If 
the  attempt  should  succeed  it  would  be  very 
profitable,  but  the  risk  attending  it  was  neces- 
sarily great.  It  was  this  risk  \diich  the  under- 
writers, on  a  fair  construction  of  their  words, 
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did  not  mean  to  take  upon  themselves.  *  *  They 
are  not  liable,"  thev  say,  "  for  seizure  by  the 
Portuguese  for  illicit  trade. "  '  *  Thev  do  not  take 
the  risk  of  illicit  trade  with  the  Portuguese.'* 
Now  this  illicit  trade  was  the  sole  and  avowed 
object  of  the  voyage,  and  tlie  vessel  was  en- 
gaged in  it  from  the  time  of  her  leaving  the 
port  of  New  York.  The  risk  of  this  illicit 
trade  is  separated  from  the  various  other  perils 
to  which  vessels  are  exposed  at  sea,  and  ex- 
cluded from  the  policy.  Whenever  the  risk 
commences,  the  exception  commences  also,  for 
it  is  apparent  that  the  underwriters  meant  to 
take  upon  themselves  no  portion  of  that  hazard 
which  was  occasioned  by  the  unlawfulness  of 
the  voyage. 

If  it  could  have  been  presumed  by  the  parties 
to  this  contract,  that  the  laws  of  Portugal,  pro- 
hibiting commercial  intercourse  between  their 
colonies  and  foreign  merchants,  permitted  ves- 
sels to  enter  their  ports,  or  to  hover  off  their 
coasts  for  the  purposes  of  trade,  with  impunity,, 
and  only .  subjected  them  to  seizure  and  con- 
demnation *after  the  very  act  had  been  [*234: 
committed,  or  if  such  are  really  their  laws, 
then  indeed  the  exception  might  reasonably  be 
supposed  to  have  been  intended  to  be  as  limit- 
ed in  its  construction  as  is  contended  for  by 
the  plaintiff.  If  the  danger  did  not  commence 
till  the  vessel  was  in  port,  or  till  the  act  of 
bargain  and  stile,  without  a  permit  from  the 
governor,  had  been  committed,  then  it  would 
be  reasonable  to  consider  the  exception  as  only 
contemplating  that  event.  But  this  presumption 
is  too  extravagant  to  have  been  made.  If,  in- 
deed, the  fact  itself  should  be  so,  then  there  is 
an  end  of  presumption,  and  the  contract  will 
be  expoimded  by  the  law.  But  as  a  general 
principle,  the  nation  which  prohibits  com- 
mercial intercourse  with  its  colonies  must  be 
supposed  to  adopt  measures  to  make  that  pro- 
hibition effectual.  They  must,  therefore,  be 
supposed  to  seize  vessels  coming  into  their  har- 
bors, or  hovering  on  their  coasts,  in  a  condition 
to  trade,  and  to  be  afterwards  governed  in  their 
proceedings  with  respect  to  those  vessels  by  the 
circumstances  which  shall  appear  in  evidence. 
That  the  oflicers  of  that  nation  are  induced 
occasionallv  to  dispense  with  their  laws,  does 
not  alter  them,  or  legalize  the  trade  they  pro- 
hibit. As  they  may  l)e  executed  at  the  will  of 
the  governor,  thereis  always  danger  that  they 
will  be  executed,  and  that  danger  the  insurers, 
have  not  chosen  to  take  upon  themselves. 

That  the  law  of  nations  prohibits  the  exercise 
of  any  act  of  authority  over  a  vessel  in  the 
situation  of  the  Aurora,  and  that  this  seizure  is, 
on  that  account,  a  mere  marine  trespass,  not 
within  the  exception,  cannot  be  admitted. 
To  reason  from  the  extent  of  protection  a  na- 
tion will  afford  to  foreigners  to  the  extent  of  the 
means  it  may  use  for  its  own  security  does  not 
seem  to  be  perfectly  correct.  It  is  opposed  bv 
principles  which  are  univei-sally  acknowledged. 
The  authority  of  a  nation  within  its  own  terri 
tory  is  absolute  and  exclusive.  The  seizure  of 
a  vessel  within  the  range  of  its  cannon  by  a 
foreign  force  is  an  invasion  of  that  tcrritoiy, 
and  is  a  hostile  act  which  it  is  its  duty  to  re|)el. 
45ut  its  power  to  secure  itself  from  injury  may 
certainly  Ik>  exercised  Iwyond  the  limits  of  its 
territory.  Upon  this  principle  the  right  of  a 
belligerent  to  search  a  neutral  vessel   on   the 
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hiph  was  for  contraband  of  war  is  universally 
235*]  *admitted,  because  the  belligerent  has 
a  right  to  prevent  the  injury  done  to  himself 
by  the  assistance  intended  lor  his  enemy :  so, 
too,  a  nation  has  a  right  to  prohibit  any  com- 
merce with  its  colonies.  Any  attempt  to  vio- 
late the  laws  made  to  protect  this  right,  is  an 
injury  to  itself  which  it  may  prevent,  and  it 
htm  a  ri^ht  to  use  the  means  necessary  for  its 
prevention.  These  means  do  not  appear  to  be 
limited  within  any  certain  marked  boundaries, 
which  remain  the  same  at  all  times  and  in  all 
situations.  If  they  arc  such  as  unnecessarily 
to  vex  and  harass  foreign  lawful  commerce, 
foreign  nations  will  resist  their  exercise.  If 
they  are  such  as  are  reasonable  and  necessary 
to  secure  their  laws  from  violation,  they  will  be 
submitted  to. 

In  different  seas,  and  on  different  coasts,  a 
wider  or  more  contracted  range,  in  which  to 
exercise  the  vigilance  of  the  government,  will 
be  assented  to.  Thus  in  the  channel,  where  a 
very  great  part  of  the  commerce  to  and  from 
all  the  north  of  Europe,  passes  through  a  very 
narrow  sea,  the  seizure  of  vessels  on  suspicion 
of  attempting  an  illicit  trade,  must  necessarily 
be  restricted  to  very  narrow  limits;  but  on  the 
coast  of  South  America,  seldom  frequented  by 
vessels  but  for  the  purpose  of  illicit  trade,  the 
vigilance  of  the  government  may  be  extended 
Komewhat  further;  and  foreign  nations  submit 
to  such  regulations  as  are  reasonable  in  them- 
selves, and  are  reallv  neceasary  to  secure  that 
monopoly  of  colonial  commerce,  which  is  claim- 
ed by  all  nations  holding  distant  possessions. 

If  this  right  be  extended  too  far,  the  exercise 
of  it  will  l^  resisted.  It  has  occasioned  long 
and  frequent  contests,  which  have  sometimes 
ended  in  open  war.  The  English,  it  will  be 
well  recollected,  complained  of  the  right  claim- 
ed by  Spain  to  search  their  vessels  on  the  high 
seas,  which  was  carried  so  far  that  the  giiarda 
coata*  of  that  nation  seized  vessels  not  in  the 
neighborhood  of  their  coasts.  This  practice 
was  the  subject  of  long  and  fruitless  negotia- 
tions, and  at  length  of  open  war.  The  "right 
of  the  Spaniards  was  supposed  to  be  exercised 
unreasonably  and  vexatiously,  but  it  never  was 
contended  that  it  could  only  be  exercised  within 
the  range  of  the  cannon  from  their  batteries. 
236*]  Indeed,  the  *right  given  to  our  own  rev- 
enue cutters,  to  visit  vessels  four  leagues  from  our 
coast,  is  a  declaration  that  in  the  opinion  of  the 
American  government,  no  such  principle  as 
that  contended  for  has  a  real  existence. 

Nothing,  then,  is  to  be  drawn  from  the  laws 
or  usages  of  nations,  which  gives  to  this  part 
of  the  contract  before  the  court  the  very  limit- 
ed construction  which  the  plaintiff  insists  on, 
or  which  proves  that  the  seizure  of  the  Aurora, 
by  the  Portuguese  governor,  was  an  act  of  law- 
less violence. 

The  argument  that  such  act  would  be  within 
the  poUcy,  and  not  within  the  exception,  is  ad- 
mitted to  be  well  founded.  That  the  exclusion 
from  the  insurance  of  "  the  risk  of  illicit  trade 
with  the  Portuguese,"  is  an  exclusion  only  of 
that  risk,  to  which  such  trade  is  by  law  expos- 
ed, will  be  readily  conceded. 

It  18  unquestionably  limited  and  restrained 
by  the  terms  "illicit  trade."  No  seizure,  not 
justiliable  under  the  laws  and  regulations  est ab- 
lisbed  by  the  crown  of  Portugal,  for  the  re- 
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striction  of  foreign  commerce  with  its  depen- 
dencies, can  come  within  this  part  of  the  con- 
tract, and  every  seizure  which  is  justifiable  by 
those  laws  ana  regulations  must  be  deemed 
within  it. 

To  prove  that  the  Aurora  and  her  cargo  was 
sequestered  at  Para,  in  confonnity  with  the 
laws  of  Portugal,  two  edicts  and  the  judgment 
of  sequestration  have  been  produced  by  the 
defenaants  in  the  circuit  court.  These  docu- 
ments were  objected  to  on  the  principle  that 
they  were  not  properly  authenticated,  but  the 
objection  was  overruled,  and  the  judges  per- 
mitted them  to  go  to  the  jury. 

The  edicts  of  the  crown  are  certified  by  tlie 
American  consul  at  Lisbon  to  be  copies  from 
the  original  law  of  the  realm,  and  this  certifi- 
cate is  granted  under  his  official  seal. 

Foreign  laws  are  well  understood  to  be  facts 
which  must,  like  other  facts,  be  proved  to  exist 
before  they  can  be  received  in  a  court  of  justice. 
The  principle  *that  the  best  testimony  [*237 
shall  be  required  which  the  nature  of  the  thing 
admits  of;  or,  in  other  words,  that  no  testimony 
shall  be  received  which  presupposes  better  testi- 
mony attainable,  by  the  party  who  offers  it,  ap- 
plies to  foreign  laws  as  it  does  to  all  other  facts. 
The  simction  of  an  oath  is  required  for  their 
establishment,  unless  they  can  be  verified  by 
some  other  such  high  authority  that  the  law 
respects  it  not  less  than  the  oath  of  an  indi- 
vidual. 

In  this  ca.se  the  edicts  produced  are  not  veri- 
fied by  an  oath.  The  consul  lias  not  sworn;  he 
has  only  certified  that  they  are  truly  copied  from 
the  originals.  To  give  to  this  certificate  the 
force  o?  testimony,  it  will  be  necessary  to  show 
that  this  is  one  of  those  consular  functions, 
to  which,  to  use  its  own  language,  the  laws  of 
this  country  attach  full  faith  and  credit. 

Consuls,  it  is  siiid,  are  officers  known  to  the 
law  of  nations,  and  are  intrusted  with  high 
powers.  This  is  very  true,  but  they  do  not 
appear  to  lie  intrusted  with  the  power  of  authen- 
ticating the  laws  of  foreign  nations.  They  are 
not  the  keepei-s  of  those  laws.  They  can  grant 
no  official  copies  of  them.  There  appears  no 
reason  for  assigning  to  their  certificate  respect- 
ing a  foreign  law  any  higher  or  different  degree 
of  credit,  than  would  be  assigned  to  their  cer- 
tificates of  any  other  fact. 

It  is  very  truly  stated  that  to  require  respect- 
ing laws  or  other  transactions,  in  foreign  coun- 
tries that  species  of  testimony  which  their  insti- 
tutions and  usages  do  not  admit  of,  would  be 
unjust  and  unrea.sonable.  The  court  will  never 
require  such  testimony.  In  this  as  in  all  other 
cases,  no  testimony  Will  be  required  which  Is 
shown  to  be  unattainable.  But  no  civihzed  na- 
tion will  be  presumed  to  refuse  those  acts  for 
authenticating  instruments  which  are  usual, 
and  which  are  deemed  necessary  for  the  pur- 
poses of  justice.  It  cannot  Ik'  presumed  that 
an  application  to  authenticate  an  edict  by  the 
seal  of  the  nation  would  be  rejected,  unless  the 
fact  should  appear  to  the  court.  Nor  can  it  be 
presumed  that  any  difiiculty  exists  in  obtaining 
a  copy.  Indeed,  hi  this  very  cast^  the  very  testi- 
mony offered  would  contradict  such  a  iiresunip- 
tion.  The  paper  offered  to  the  *court  [-238 
is  certified  to  be  a  copv  compared  with  the 
original.  It  is  impos.sibfe  to  suppose  that  this 
copy  might  not  have  lx;en  authentiiated  bv  the 
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oath  of  the  consul  as  well  as  by  hie  certifi- 
cate. 

It  is  asked  in  what  manner  this  oath  should 
itself  have  been  authenticated,  and  it  is  supposed 
that  the  consuhir  seal  must  ultimately  hav^e  bc^en 
resorted  to  for  this  purpose.  But  no  such  neces- 
sity exists.  Commissions  are  always  granted 
for  taking  testimony  abroad,  and  the  commis- 
sioners have  authority  to  administer  oaths,  and 
to  certify  the  depositions  by  them  taken. 

The  eclicts  of  Portugal,  then,  not  having  lKH»n 
proved,  ought  not  to  have  been  laid  before  the 
jury. 

The  paper  offered  as  a  tnie  copy  from  the 
original  proceedings  against  the  Aurora,  is  cer- 
tified under  the  seal  of  his  arms  by  D.  Jono  de 
Almeida  de  Mello  de  Castro,  who  states  him- 
self to  be  the  Secretary  of  State  for  foreign  af- 
fairs, and  the  consul  certifies  the  English  copy 
which  accompanies  it  to  be  a  true  translation  of 
the  Portuguese  original. 

Foreign  judgments  are  authenticated, 

1.  By  an  exemplification  under  the  great  seal. 

2.  By  a  copy  proved  to  be  a  tnie  copy. 

8.  By  the  certificate  of  an  ofticer  authorized 
by  law,  which  certificate  must  itself  be  prop- 
erly authenticated. 

These  are  the  usual,  and  appear  to  be  the 
most  projjer,  if  not  the  only,  modes  of  verify- 
ing foreign  judgments.  If  they  be  all  beyond 
the  reach  of  the  party,  other  testimony  inferior 
in  its  nature  might  be  received.  But  it  does 
not  appear  that  there  was  any  insuperable  im- 
pediment to  the  use  of  either  of  these  modes, 
and  the  court  cannot  presume  such  impediment 
to  have  existed.  Nor  is  the  certificate  which 
has  been  obtained  an  admissible  substitute  for 
either  of  them. 

If  it  be  true  that  the  decrees  of  the  colonies 
239*]  are  transmitted  *to  the  seat  of  govern- 
ment, and  registered  in  the  department  of  state, 
a  certificate  of  that  fact  under  the  great  seal, 
with  a  copy  of  the  decree  authenticated  in  the 
same  manner,  would  be  sufficient  prima  facie 
evidence  of  the  verity  of  what  was  so  certified ; 
but  the  certificate  offered  to  the  court  is  under 
the  private  seal  of  the  person  giving  it,  which 
<'annot  be  known  to  this  court,  ana  of  conse- 
quence can  authenticate  nothing.  The  paper, 
therefore,  purporting  to  be  a  sequestration  of  the 
Aurora  and  her  cargo  in  Para  ought  not  to  have 
l»een  laid  before  the  jury. 

Admitting  the  originals  in  the  Portuguese 
language  to  have  been  authenticated  properly, 
yet  there  was  error  in  admitting  the  translation 
to  have  been  read  on  the  certificate  of  the  con- 
sul. Interpreters  are  always  sworn,  and  the 
translation  of  a  consul  not  on  oath  can  have  no 
greater  validity  than  that  of  any  other  respecta- 
ble man. 

If  the  court  erred  in  admitting  as  testimony 
papers  which  ought  not  to  have  been  received, 
the  judgment  is  of  course  to  be  reversed  and  a 
new  trial  awardeil.  It  is  urged  that  there  is 
enough  in  the  record  to  induce  a  jury  to  find  a 
verdict  for  the  defendants,  independent  of  the 
testimony  objected  to,  and  that,  in  saying  what 
judgment  the  court  below  ought  to  have  ren- 
den'd.  a  direction  to  that  effect  might  be  given. 
If  this  was  even  true  in  point  of  fact,  the  infer- 
ence is  not  correctly  drawn.  There  must  be  a 
new  trial,  and  at  that  new  trial  each  party  is  at 
liberty  to  produce  new  evidence.     Of  conse- 
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quence  this  court  can  give  no  instructioas  re- 
specting that  evidence. 

The  judgment  must  be  reversed  with  costs, 
and  the  cause  remanded  to  l>e  again  tried  in  the 
circuit  court,  with  instnictions  not  to  permit 
the  copies  of  the  edicts  of  Portugal  and  the 
sentence  in  the  proceedings  mentioned  to  go  to 
the  jury,  unless  they  be  authenticat<?d  accord- 
ing to  law.^ 

CIted-4  CraDCh  72;  8  Pet.  517,  618;  Id.ii23;  18  Pet. 
218;  U  How.  427;  1  lluld.  91;  1  GaU.  63;  3  Maaon  30; 
2  Sum.  350;  1  Wood.  &  M.  488;  2  Wash.  120. 


♦WILLIAM  MASON  AND  OTHERS,  [♦24tO 

LIBELLANTS, 

SHIP  BLAIREAU. 

One-third  part,  of  the  ^ross  value  of  the  ship  and 
cartfo  allowed  for  8alvaire«  and  on&-tbird  of  the  sal- 
vage decreed  to  the  owners  of  the  saving^  ship  and 
caryo. 

If  one  of  the  ealvoni  embezzles  part  of  the  goods* 
saved,  he  forfcitB  his  right  to  salvage. 

A  detention  at  sea  to  save  a  vessel  in  distress,  is 
such  a  de\iation  as  discharges  the  underwriters, 
and  the  owner  stands  his  own  insurer. 

If  a  vessel  in  distress  is  abandoned  ataeaby  the 
master  and  all  the  crew,  excepting  one  man,  who  is 
left  either  by  accident  or  dc^gn,  he  is  discharged 
from  his  contract  as  a  mariner  oif  that  vessel,  and 
entitled  to  salvage. 

If  apprentices  are  salvors,  their  masters  are  not 
entitled  to  their  share  of  the  salvage,  but  it  shall 
bepaid  to  the  apprentices  themselves. 

The  courts  of  the  United  States  have  Jurisdiction 
in  cases  where  all  the  parties  are  aliens. 

THIS  was  a  libel  for  salvage,  filed  in  the  dis- 
trict court  of  the  United  States  for  Marj-- 
land  district,  by  the  maKter,  officers,  crew, 
owner,  and  freighters  of  the  British  merchant 
ship  The  Firm,  against  the  French  ship  Le 
Blaireau. 

The  facts  stated  in  the  proceedings  and  evi- 
dence were  as  follows: 

The  ship  Le  Blaireau,  James  Anquetil,  mas- 
ter, on  a  voyage  from  Martinique  to  Bordeaux, 
laden  with  sugar,  on  the  30th  of  March,  1803, 
at  10  o'clock  at  night,  in  lat.  35.  46.  N.  long. 
46.  west  from  Paris,  was  run  down  by  a  Span- 
ish 64  gun  ship,  called  the  St.  Julien,  com- 
manded by  Francisco  Mondra^ora,  which 
struck  the  bow  of  the  Blaireau,  carried  away  her 
bowsprit  and  cutwater  close  to  the  seam  of  the 
stem,  started  three  planks  of  the  bends,  and  ail 
above  them,  and  crushed  to  pieces  the  larboard 
cathead.  Before  morning  there  were  three  and  a 
half  feet  of  water  in  the  hold,  and  the  Spanish 
commander  not  being  able  to  wait  for  an  at- 
tempt to  repair  The  Blaireau,  he  look  her  crew 
and  passengers  on  board  his  ship,  excepting  one 
man,  Thomas  Toole,  an  Irishman,  who  could 
not  be  found,  ai*  it  was  alleged  by  the  officers 
and  crew  of  The  Blaireau  in  their  protect,  but 

1.— In  the  argument  of  this  case,  a  question  was 
suggested  by  Chase,  J.,  whether  a  bill  of  exceptions 
would  lay  to  a  charge  given  by  the  judge  to  the 
Jury,  unless  it  be  upon  a  point  on  which  the  opinion 
of  the  court  was  pi-ayed;  and  doubted  whether  it 
would  within  the  statute  of  Westminster. 

Marshall,  C.  J.,  thought  that  it  would,  and  ob- 
served that  In  Erighind  the  correctness  of  the  In- 
struction of  the  Judge  to  the  Jury  at  niM  priiM,  usu- 
ally came  before  the  court  on  a  motion  for  a  new 
trial,  and  if  in  this  country  the  Question  could  not 
come  up  by  a  bill  of  exceptions,  the  party  would-be 
without  remedy. 
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who  was,  art  he  himself  alleged,  prevented  by 
force  from  getting  into  the  first  boat,  and  after- 
wards refii>«ed  to  go  in  the  second  boat,  being 
determined  to  remain  on  boani  The  BlaireatL 
Toole,  being  thus  left  alone,  cut  away,  as  he 
alleged  in  his  libel,  the  anchors,  and  the  bow- 
•^prit,  (which  had  been  left  hanging,)  to  lighten 
her  bows,  put  her  before  the  wind,  and  hoisted 
a  signal  of  dUtress.  In  this  situation  she  was, 
the  next  day,  found  and  boarded  by  the  ship 
Finn,  bound  on  a  voyage  from  Lisbon  to  Bal- 
timore. The  persons  on  board  of  The  Firm 
were, 
Charles  Christie,  one  of  the  charterers  of  the 

ship. 
William  Mason,  master. 

William  Stephenson,  mat«,  shipped  at  4/.  ster- 
ling per  month. 
241*]  *John  Falconer,  carpenter,  at  £5    5  0 
Daniel  Ross,  boatswain,     -  -  2  10  0 

George  Glaas,  cook,      -  -  -      2  10  0 

Samuel  Monk, 
.3{artin  Burk, 
John  Brown  Hall, 
John  Blackford, 
John  Wilson,  and 
Mark  Catlin, 
Joachim  Daysontas,  a  boy,  -  110 

John  Moat,  and  }  apprentices  to  the  owners  of 
John  M'Mon,       f  The  Firm,  and 
Xegro  Tom,  a  slave  of  the  Rev.  Mr.  Ireland. 

It  was  admitted  that  the  ship  Firm  is  about 
the  burden  of  380  tons,  carpenters'  measure, 
hut  500  tons  can  be  laden  on  board  of  her ;  that 
^he  is  of  the  value  of  ten  thousand  dollars,  and 
is  owned  by  John  Jackson,  of  London,  but 
chartered  to  Charles  B.  Young  and  Charles 
CTiristie,  who  had  a  CJirgo  of  salt  on  board,  of 
the  value  of  4.000  dollars.  The  proper  com- 
plement of  men  to  navigate  The  Blaireau  was 
at  least  sixteen  hands.  She  was  a  faster  sailer 
than  The  Firm.  They  laid  to  together  for  two 
or  three  days  during  the  bringing  in  The  Blair- 
eau, for  the  purpose  of  taking  out  part  of  her 
cargo,  and  rendering  assistance  from  The  Firm. 
The  sum  of  2,000^.  sterling  was  insured  upon 
The  Firm  U>  cover  her  value  and  freight. 

Upon  taking  pOvS.session  of  The  Blaireau  she 
liad  about  four  feet  of  water  in  her  hold,  and 
4'ould  not  have  swam  more  than  twelve  hours 
longer.    There  was  great  risk  and  f)eril  in  tak- 
ing charge  of  her.     She  was  brought  into  the 
Chesapeake  bay  after  a  navigation  of  nearly 
three  thousand  miles,  bv  six  persons  who  went 
<m  board  of  her  from  'f  he  Firm,  and  the  man 
who  was  found  on  board.     Part  of  her  cargo 
was  taken  out  to  lighten  her  forward,  and  put 
on  board  The  Firm;  and  part  of  it  shifted  aft. 
The  Blaireau  was  navigated  by  the  people  of 
The  Firm  without  boat  or  anchors.     She  was 
obliged  to  be  pumped  in  fair  weather  by  all 
hands  every  two,  three  or  four  hours,  half  an 
hour  at  a  time,  and  in  blowing  T^eather  every 
hour,  a  quarter  of  an  hour  at  a  time.     Her  bow 
was  secured  by  coverings  of  leather,   copper 
242*]  'and  sheet  lead  nailed  on,  and  pitch 
*md  turpentine  in  large  quantities  poured  down 
hot  between  the  planks  and  the  coverings.  The 
labor  of  working  The  Blaireau  by  the  men  on 
l)oard  was  great  and  severe,  and  they  had  fre- 
quentlv  thought  of  abandoning  her!  but  for- 
tunately persevered.     She  was  a  slight  built 
vessel,  and  constructed  without  knees,  and  was 
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very  weak.  The  forestay  was  gone,  and  the 
foremast  was  secured  by  passing  a  large  rope 
through  the  hawse  holes,  and  securing  it  to  the 
forema.st  head.  It  was  the  opinion  of  several 
experienced  sea  captains  that  the  bringing  in 
The  Blaireau  was  a  service  of  great  risk  and 
peril,  and  nearly  desperate,  and  such  as  they 
would  not  have  undertaken. 

The  persons  who  went  on  board  The  Blaireau 
from  The  Firm  were,  Charles  Christie,  super- 
cargo, and  one  of  the  charterers  of  The  Firm : 
William  Stevenson,  first  mate;  John  Brown 
Hall,  and  John  Wilson,  seamen;  John  Moat,  a 
boy,  and  Negro  Tom. 

Mason,  the  ma^ster,  and  Stevenson,  the  mate, 
were  the  only  persons  capable  of  taking  an  ob- 
servation and  navigating  the  vessels,  or  either 
of  them,  into  port. 

A  claim  was  put  in  by  the  French  consul  in 
behalf  of  the  owners  of  The  Blaireau.  It  ap- 
peared in  evidence  that  William  Mason,  the 
master  of  The  Firm,  had  embezzled  part  of  the 
cargo  of  The  Blaireau,  to  the  amount  of  at 
least  1,760  dollars  and  71  cents. 

On  the  14th  of  July,  1808,  His  Honor,  Judge 
Winchester,  made  the  following  decree : 

The  counsel  for  the  parties  respectively  inter- 
vening in  this  cause  were  heard  by  the  court, 
and  their  argument,  together  with  all  and  sin- 
gular the  proceedings  and  testimony  in  this 
cause,  were  by  the  court  maturely  considered : 

And  it  appearing  to  the  court  that  the  cir- 
cumstances of  extreme  danger  under  which  the 
salvage  of  the  ship  Blaireau  and  cargo  was 
effected,  require  a  salvaj^e  and  compensation  as 
liberal  as  is  consistent  with  precedents  and  le^l 
principles;  that  the  danger,  labor  and  service 
♦of  the  persons  actually  employed  in  [*243 
navigating  and  bringing  in  the  said  ship,  greatly 
exceeded  the  danger,  labor  and  senice  of  the 
persons  who  remained  on  board  the  ship  Firm; 
and  that  their  compensation  should  exceed  at 
the  rate  of  fifty  per  cent,  the  compensation  of 
those  who  remained  on  board  the  ship  Firm; 
that  among  the  persons  on  board  The  Blaireau, 
the  station,  trust  and  servicers  of  William  Ste- 
venson and  Charles  Christie,  entitle  them  to  a 
compensation  exceeding  that  of  seamen,  at  the 
rate  of  50  per  cent.,  and  that  the  apprentices, 
cook,  and  negro  slave  should  not  be  classed 
with  seamen,  nor  seamen  with  the  carpenter 
and  s(»cond  mate,  and  there  not  being  any  gen- 
eral rule  by  which  to  settle  the  proportions  of 
salvage  among  persons  of  those  different  sta- 
tions, but  that  the  same  must  depend  upon  the 
sound  discretion  of  the  court,  applied  to  the 
circumstances  of  every  particular  case:  that 
William  Mason,  captain  of  the  said  ship  Firm, 
having  fraudulently  embezzled  and  secreted, 
with  intent  to  appropriate  the  same  to  his  own 
use,  lace,  and  other  articles  of  a  large  value, 
which  constituted  a  part  of  the  cargo  of  the 
said  ship  Blaireau,  is  not  entitled  to  any  salvage 
or  other  compensation;  that  in  strictness  the 
officers  and  crew  are  the  only  salvors ;  and  the 
owners  of  the  ship  Firm  and  cargo,  a.s  such, 
can  only  come  in  for  any  share  of  salvage, 
ui>on  the  considerjition  of  the  risk  to  which 
their  property  was  exposed;  that  upon  these 
principles  salvage  should  be  paid  to  and  among 
the  persons  entitled  thereto,  at  the  rate  of  tlfree 
fifths  of  the  net  proceeds  of  the  wil(«  of  the 
said  ship  and  cargo;  and  that  of  this  sum  one- 
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ninth  part  of  the  net  salvage  will  be  a  just  and 
liberal  compensation  to  the  owners  of  that  ship 
and  her  cargo  for  any  hazard  to  which  their 
property  was  exposed. 

It  is,  this  14th  day  of  July,  1808,  by  me, 
James  Winchester,  judge  of  the  district  court 
of  the  United  States,  for  Maryland  district,  and 
by  the  power  and  authority  of  this  court,  or- 
dered, adjudged  and  decreed,  that  the  net 
amount  of  sales  of  the  said  ship  Blaireau,  her 
tackle,  apparel,  and  furniture  and  cargo,  (after 
deducting  the  costs  in  the  cause,  and  the  sum 
of  three  hundred  and  eighty-eight  dollars,  here- 
tofore decreed  by  consent  to  Charles  Christie 
for  expenses  and  disbursements  relative  to  the 
244*]  said  ship  Blaireau  and  cargo,)  •amount- 
ing, as  stated  by  the  clerk  of  this  court,  to  the 
sum  of  sixty  thousand  two  hundred  and  seven- 
ty-two dollars  and  sixty-eight  cents,  shall  be 
paid,  applied  and  disposed  of,  to  and  among 
the  persons,  and  in  the  manner  following,  to 
wit: 

To  the  owners  of  the  ship  Firm  and  cargo, 
the  sum  of  four  thousand  and  eighteen  dollars 
and  fourteen  and  three  quarter  cents,  to  be  di- 
vided between  them  in  the  proportions  of  their 
respective  interests  agreeably  to  the  admitted 
estimation  thereof,  to  wit: 

To  the  owners  of  the  ship  Firm,  for  the 
value  of  the  said  ship  and  freight  on  eighteen 
thousand  dollars;  and. 

To  the  owners  of  the  cargo  of  the  said  ship 
on  four  thousand  dollars. 

To  the  persons  on  board  the  said  ship  Blair- 
eau, as  follows,  to  wit : 

To  William  Stevenson,  the  sum  of  three 
thousand  four  hundred  and  three  dollars,  and 
sixtv-three  and  a  quarter  cents. 

To  Charles  Christie,  the  sum  of  three  thou- 
sand four  hundred  and  three  dollars  and  sixty- 
three  and  a  quarter  cents. 

To  Brown  Hall,  John  Wilson  and  Thomas 
Toole,  seamen,  each,  the  sum  of  two  thousand 
two  hundred  and  sixty-nine  dollars  and  eight 
and  three-quarter  cents. 

To  John  Moat,  an  apprentice  boy,  the  sum 
of  eleven  hundred  and  thirty-four  dollars  and 
flftv-four  and  three-quarter  cents. 

And  that  there  be  retained  a  like  sum  of 
eleven  himdred  and  thirty-four  dollars  and 
fifty-four  and  three  quarter  cents  in  this  court, 
to  and  for  the  benefit  of  such  person  or  persons 
as  may  hereafter  make  title  to  the  same  as 
owner  or  owners  of  the  said  Negro  Tom. 

To  the  persons  on  board  the  said  ship  Firm, 
as  follows,  to  wit: 

246*]  *To  John  Blackford,  second  mate, 
the  sum  of  eighteen  hundred  and  ninety  dol- 
lars and  ninety  and  three  quarter  cents. 

To  John  Falconer,  carpenter,  the  sum  of 
eighteen  hundred  and  ninety  dollars  and  ninety 
and  three  quarter  cents. 

To  George  Glass,  the  Cook,  and  John  M'Mon, 
an  apprentice,  each,  the  sum  of  seventeen  hun- 
dred and  fifty-six  dollars  and  thirty-six  and 
three  quarter  cents. 

To  Daniel  Ross,  Samuel  Monk,  Martin  Burk, 
Mark  Catlin,  and  Joachim  Daysontas,  (sailors 
of  The  Firm,)  the  sum  of  fifteen  hundred  and 
twelve  dollars,  and  seventy-three  cents  each. 

That  no  salvage  or  compensation  whatever 
shall,  for  the  cause  above  recited,  be  paid  to 
the  said  William  Mason,  but  that  the  libel  in 
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this  cause  filed,  so  far  as  it  relates  to  the  claim 
of  the  said  Mason  personally  and  onlv,  shall 
stand,  and  the  same  is  hereby  dismissed. 

And  it  is  by  these  presents  further  ordered,  ad- 
judged, and  decreea,  that  the  residue  of  the  pro- 
ceed of  the  sales  aforesaid  shall  be  deposited  in 
the  bank  of  Baltimore,  in  the  name  of  this  court, 
and  to  the  credit  of  this  cause,  to  the  use  and  the 
benefit  of  such  person  or  persons  as  may  in 
this  court  make  title  thereto,  as  owner  or  own- 
ers of  the  said  ship  Blaireau  and  cargo,  or  such 
person  or  persons  as  may  be  legally  authorized 
by  them  to  receive  the  same. 

(Signed,)  James  Winchester, 

Judge  Md,  Di^t. 

From  this  decree,  an  appeal  to  the  circuit 
court  was  prayed  by  William  Mason,  the  mas- 
ter of  The  Firm;  by  the  owner  of  The  Firm;  by 
the  claimants  of  The  Blaireau,  and  by  the 
charterers  of  The  Firm. 

Upon  the  appeal,  additional  testimony  was 
adduced,  in  the  circuit  court,  but  it  does  not 
seem"  to  affect  the  principles  upon  which  the^ 
rates  of  salvage  ought  to  be  awarded. 

♦On  the  27th  of  December,  1803.  the  [*24G 
circuit  court,  held  by  His  Honor,  Judge  Chase, 
decreed  as  follows: 

The  court  having  heard  the  parties  on  the^ 
appeal  in  this  cause,  by  their  counsel,  and  fuD y 
examined  the  evidence,  exhibits  and  proofs,  anfl 
maturely  considered  the  same,  do  order,  adjudge 
and  decree,  and  it  is  hereby  ordered,  adjudged 
and  decreed  by  the  said  court,  that  the  decree 
of  the  said  district  court  be,  and  hereby  is.  in 
all  things  affirmed,  (and,  with  respect  to  the 
said  Mason,  with  the  costs  of  his  appeal.)  ex- 
cept only  so  far  as  the  said  decree  shall  here- 
inafter, by  this  decree,  be  changed  or  altered. 

And  it  IS  now  further  ordered,  adjudged  and 
decreed  by  this  court  as  follows,  to  w^it : 

That  there  be  paid  to  John  Jackson,  of  St. 
Paul's  parish  in  the  county  of  Middlesex,  in 
the  united  kingdom  of  Great  Britain  and  Ire- 
land, (who  appears  to  this  court  to  be  the  owner 
of  the  ship  Firm,)  the  sum  of  two  thousand 
eight  hundred  and  seventy  dollars  twelve  cents 
and  eight  dimes,  on  the  amount  of  the  value  of 
the  said  ship  estimated  at  the  sum  of  ten  thou- 
sand dollars. 

That  there  be  paid  to  Charles  Bedford  Youn^. 
and  Charles  Christie,  Jun.  (who  appear  to  this 
court  to  be  the  owners  of  the  cargo  on  board 
the  said  ship  Firm)  the  sum  of  one  thousand 
one  hundred  and  forty-eight  dollars  and  five 
cents  on  the  amount  of  the  value  of  the  said 
cargo,  estimated  at  the  sum  of  four  thousand 
dollars. 

That  there  be  paid  to  William  Stevenson, 
the  sum  of  two  thousand  two  h'undred  and 
sixty-nine  dollars  eight  cents  and  nine  dimes. 

That  the  salvage  money  adjudged  by  the  dis- 
trict court,  and  affirmed  by  this  court,  io  be  paid 
to  John  Moat?(who  appears  to  this  court  to  be  an 
apprentice  to  the  above-named  John  Jackson, 
owner  of  the  ship  Firm,)  be  paid  by  the  clerk 
of  this  court  to  the  said  John  Moat,  or  to  his 
proctor  or  attorney  in  fact  for  the  use* and 
benefit  of  the  said  John  Moat;  and  that  the 
said  salvage  money  be  not  paid  to  the  said  John 
Jackson,  or  to  his  *attomey,  or  to  any  [♦247 
other  person  or  persons  whatsoever,  who  shall 
claim  the  said  salvage  money  as  owner  or  mas- 
ter of  the  said  apprentice;  and  that  the  said 
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salvage  money  remain  in  court  until  paid  ac- 
<-()niin|r  to  this  decree. 

That  the  siUvage  money  adjudged  by  the  dis- 
trict court,  and  affirmed  by  this  court,  to  be 
paid  to  John  M'Mon,  (who  appears  to  this 
<'<)urt  to  be  an  apprentice  to  the  above-named 
John  Jackson,)  be  paid  by  the  clerk  of  this 
court  to  the  said  John  M'Mon,  or  to  his  proc- 
tor or  attorney  in  fact,  for  the  use  and  benefit 
of  the  said  John  M'Mon ;  and  that  the  said  sal- 
vage money  be  not  paid  to  the  said  John  Jack- 
son, or  to  his  attorney,  or  to  any  other  person 
or  persons  whatsoever,  who  shall  claim  the 
^iiid  salvage  money  as  owner  or  master  of  the 
Kaid  apprentice;  and  that  the  said  salvage  mon- 
ey remain  in  court  until  paid  according  to  this 
decree. 

That  the  salvage  monev  adjudged  by  the  dis- 
trict court,  and  affirmed  by  this  court,  to  be  re- 
tained for  the  owner  of  Negro  Tom,  be  paid  to 
the  liev.  John  Ireland,  (late  of  this  state,  but 
now  of  the  united  kingdom  of  Great  Britain 
and  Ireland.)  who  appears  to  this  court  to  be 
the  owner  of  the  said  Negro  Tom,  or  to  the 
Rev.  Joseph  G.  I.  Bend,  and  Lewis  Atterbury, 
who  appear  to  this  court  to  be  the  attorneys  m 
fact  of  the  said  John  Ireland,  and  who  have 
expressed  in  writing  to  this  court,  that  they,  be- 
ing duly  authorized  by  the  said  John  Ireland, 
will  immediately,  on  the  receipt  of  the  said 
salvage  money,  manumit  the  said  Negro  Tom, 
according  to  the  law  of  the  state  of  Maryland, 
and  will  pay  the  said  Negro  Tom  one-fifth  part 
of  the  said  salvage  money,  and  have  consented 
that  the  same  may  be  retained  by  the  clerk  of 
iliis  court  for  the  use  of  the  said  Negro  Tom. 

And  it  Is  further  ordered,  adjudged  and  de- 
creed, that  the  appellants  (except  William  Ma- 
xm)  pay  no  costs  in  this  court  on  the  appeal. 
(Signed)  Samuel  Chase. 

Upon  this  judgment  separate  writs  of  error 
were  sued  out  bv  William  Mason,  the  master, 
248*]  John  Xackson,  ♦the  owner,  William 
Stevenson,  the  mate,  Charles  Christie  and 
('harles  B.  Young,  the  charterers  of  The  Firm, 
and  bv  the  French  claimants  of  The  Blaireau. 

William  Mason  assigned  for  error,  that  no 
part  of  the  salvage  was  decreed  to  him  for  his 
own  use,  on  account  of  his  merits  and  services. 

John  Jackson,  the  owner  of  The  Firm,  as- 
signed for  error,  that  he  was  not  allowed  a  rea- 
sonable proportion  of  salvage;  that  the  whole 
'^um  allowed  and  decreed  to  the  owner  and 
freighters,  ought  to  have  been  decreed  to  him : 
and  that  the  sums  decreed  to  the  two  apprentices 
ought  not  to  have  been  ordered  to  be  paid  to 
themselves  or  their  proctor  only. 

William  Stevenson,  the  mate,  assigned  for 
error,  that  the  share  assi^ed  him  was  inade- 
quate to  his  services,  merits  and  situation. 

Christie  and  Young,  the  freighters  of  The 
Firm,  alleged  that  the  proportion  allowed  to 
the  owner  and  freighters  of  The  Firm  was  too 
small,  in  proportion  to  their  risk;  and  that  the 
proportion  awarded  the  freighters  was  too 
small  compared  with  that  awarded  to  the  owner. 

The  case  was  now  argued  by  Harper,  for  the 
owners  of  The  Blaireau,  for  Christie  «&  Young, 
and  for  the  apprentices;  by  Ilollingsworth,  At- 
torney of  the  United  States  for  Maryland  dis- 
trict,'for  the  libellants  generally;  by  Martin, 
Attorney  G^uaeral  of  Maryland,  for  Jackson  the 
owner,  and  Mason  the  master,  of  The  Firm, 
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and  for  the  owners  of  The  Blaireau :  and  by 
S.  Chase,  Jun.  for  the  owners  of  The  Blaireau. 
As  this  was  the  case  of  a  French  ship  saved  by 
a  British  ship  and  brought  into  a  port  of  the 
United  States,  a  preliminary  question  was  sug- 
gested by  Martin,  whether  a  court  of  the  Unit- 
ed States  had  jurisdiction,  and  could  condemn 
a  part  as  salvage.  He  did  not  mean  to  urge  the 
point,  but  he  thought  it  his  duty  to  read  some 
authorities  for  the  consideration  of  the  court. 
He  believed  the  question  had  not  been  finally 
settled;  bat  his  *own  opinion  was  in  [*249 
favor  of  the  jurisdiction.  Sir  W.  Scott,  in  the' 
case  of  The  Tioo  Friends,  1  Bob.  23J^,  inclined  to 
the  same  opinion;  which  seems  also  to  be 
adopted  by  Browne,  in  his  View  of  the  Civil 
and  AdrrUraUy  Law,  vol.  £,  p.  278. 

To  carry  the  property  saved  into  the  ports  of 
the  salvor,  or  of  the  owner  of  the  property, 
would,  in  manv  cases,  be  impossible,  and  m 
most  cases  would  be  attended  with  great  diffi- 
culty and  inconvenience  to  the  salvors,  and 
would  expose  the  property  to  risk.  There  seems 
to  be  no  good  reason  why  the  question  of  sal- 
vage, which  is  a  question  of  the  jus  gentium, 
and  depending  upon  general  principles,  should 
not  be  decided  by  the  courts  of  admiralty  of 
any  civilized  nation. 

In  reply  to  the  doubt  suggested  respecting 
the  jurisdiction,  it  was  said  oy  HoUin^ worth, 
that  an  admiralty  court  may  have  jurisdiction 
by  submission,  where  it  may  be  withdrawn  by 
protest.  Here  all  th^  parties  have  submittea 
themselves  to  the  jurisdiction. 

The  claimants  of  The  Blaireau  assigned  for 
1st.  error.  That  the  whole  amount  of  salvage 
was  more  than  in  equity  and  good  conscience  the 
salvors  were  entitled  to,  and  that  it  ought  not 
to  have  exceeded  one-third  of  the  value  of  the 
ship  and  cargo. 

2d.  That  Toole  having  been  shipped  as  a 
mariner  on  board  The  Blaireau,  at  certain  wages, 
was  not  entitled  to  salvage. 

3d.  That  William  Stevenson  ought  not  to  be 
allowed  any  part  of  the  salvage  money,  because 
he  had  embezzled  a  part  of  the  property  on 
board  of  The  Blaireau,  and  had  also  concealed 
a  part,  with  intent  to  convert  it  to  his  own  use. 

I.  For  the  claimants  of  The  Blaireau,  it  was 
urged,  first,  That  three-fifths  of  the  value  of  the 
ship  and  cargo  was  too  great  a  proportion  for 
salvage. 

Secondly.  That  Mason's  share  of  the  salvage, 
and  the  reduction  made  by  the  circuit  court  in 
the  amount  of  *8teven8on*s  share,  [*250 
ought  to  go  to  the  use  of  the  claimants,  and 
not  to  the  benefit  of  the  other  salvors. 

Thirdly.  That  Toole  ought  not  to  have  salvage. 

Fourthly.  That  the  amount  of  embezzlement, 
over  and  above  what  was  proved  upon  Mason, 
should  be  deducted  out  of  the  general  sum 
allowed  for  salvage. 

1st.  That  the  salvage  is  too  high,  appears, 
1st,  from  general  usage ;  2d,  from  the  princi- 
ples of  reciprocity  between  the  courts  of  tliis 
country  and  those  of  Great  Britain ;  3d,  from 
analogy  to  ca.ses  of  recapture. 

1.  As  to  general  usage. 

Vessels  derelict  are  droits  of  the  admiralty, 
and  in  these  ca.ses  the  crown  is  liberal  in  its  re- 
ward of  the  salvors.  But  where  a  claim  inter- 
venes, it  becomes  a  question  of  qminium  meruit. 
A  vessel  totally  abandoned  is  in  much  more 
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danger  than  when  even  one  man  only  is  left  on 
board.  lie  may  hoist  a  signal  of  distress,  he 
may  cut  away  the  anchors,  or  he  may  even 
stop  a  leak.  Jieawe's  Lex  Mer.  158,  This,  then, 
is  a  case  less  meritorious  than  that  of  derelict. 
One  is  a  case  of  liberality,  the  otlier  of  justice. 
Yet  in  the  case  of  The  Aquila,  a  derelict,  /  Bob. 
38,  39,  only  two-flftlis  were  allowed  to  the  sal- 
vors. And  in  1  Bob.  2G3.  in  the  note,  Sir  Will- 
iam Scott  declares  the  liberal  principles  bv 
which  he  is  governed  in  cases  of  salvage.  If, 
then.  Sir  Wm.  Scott,  acting  upon  these  princi- 
•ples,  allowed  but  two-fifths  in  a  case  of  abso- 
lute derelict,  in  a  country  where  it  is  the  na- 
tional policy  to  encourage  adventurous  seamen, 
and  where  the  very  existence  of  the  nation  de- 
pends upon  its  maritime  spirit,  surely  three- 
fifths  is  too  much  to  be  allowed  in  a  case  of 
simple  salvage. 

The  case  of  The  Beaver,  in  3  Bob.  £37,  was 
more  desperate,  and  the  service  more  hazardous 
and  meritorious  than  the  present,  and  yet  only 
one-fourtU  was  allowed  for  salvage. 

The  lives  of  those  on  board  of  The  Firm 
were  in  very  little  danger.  They  were  a  little 
251*1  to  the  S.  W.  of  the  *Azores;  and  near 
the  trade  winds.  They  might  have  gone  to  a 
French  island,  or  to  the  Azores,  without  the 
least  danger.  What  hazard  was  there  to  those 
on  board  The  Blaireau?  They  were  nineteen 
days  in  company  with  The  Firm.  A  fact  which 
shows  what  idea  they  had  of  their  danger,  is, 
that  The  Blaireau,  bemg  the  fastest  sailer, 
parted  from  The  Firm  for  several  days,  when 
they  might  have  shortened  sail,  and  kept  in 
her  company. 

Of  late  the  English  courts  of  admiralty  have 
inclined  to  diminish  the  rate  of  salvage.  For- 
merly one-half  was  allowed  in  England,  in  cases 
of  derelict.  In  the  time  of  Colbert,  it  was 
fixed  \}y  France  at  one-third.  But  in  England 
it  has  since  varied,  and  now  depends  upon  the 
particular  circumstances  of  the  case;  but  in  no 
case  has  so  high  a  salvage  as  three-fifths  been 
allowed.  In  the  case  of  Tlie  William  Beckford, 
3  Bob.  ^86,  one-thirteenth  was  allowed;  and  in 
the  case  of  T/te  FrankUn,  4.  Bob.  I47,  only  one- 
sixteenth.  In  cases  of  recapture  it  has  been 
fixed  by  statute  at  one-sixth,  and  one- twelfth. 
In  the  case  of  T/ie  Mary  Ford,  3  Doll.  188, 
which  was  a  derelict,  only  one-third  was  given 
for  salvage. 

2d.  The  principles  of  reciprocity  will  not 
warrant  so  large  a  proportion  as  three-fifths. 

The  salvors  are  Bntish  subjects;  and  the 
courts  of  England  adopt  the  rule  of  reciprocity. 
If  no  rule  has  been  established  by  the  nation  of 
the  salvor,  they  make  a  rule. 

What  is  the  rule  in  the  English  courts?  Two- 
fifths  is  the  greatest  rate  of  salvage  allowed  by 
them  during  the  last  century,  and  if  the  salvors 
had  carried  The  Blaireau  into  their  own  coun- 
tiT,  this  IS  the  utmost  they  would  have  received. 
If  our  citizens  should  have  a  case  of  salvage  in 
their  courts,  they  will  not  be  allowed  more  than 
two-fifths.  Indeed,  there  is  only  one  case 
where  so  much  as  one-third  has  been  allowed, 
and  that  was  a  case  of  derelict. 

3d.  The  principles  of  analogy  to  cases  of  re- 
capture, will  not  justify  so  largea  proportion  for 
slavage  as  has  been  decreed  by  the  district  court. 
252*]  *By  the  Laws  of  the  United  States,  vol. 
6,  p.  39, 40,  one-eighth  only  is  allowed  for  recap- 
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tures  made  by  a  public  vessel  of  the  United 
States,  and  one-sixth  if  made  by  a  private  ves- 
sel. The  same  proportion  is  also  adopted  by 
England.     Abbott,  i^68. 

2d  point.  Mason's  share  of  the  salvage,  and 
the  reduction  made  by  the  circuit  court  in 
Stevenson's  share,  ought  to  go  to  the  benefit  of 
the  owners  of  The  Blaireau.  The  crime  of 
one  of  the  salvors  ought  not  to  enure  to  the 
benefit  of  the  others. 

8d  point.  Toole  is  not  entitled  to  salvage. 

When  seamen  save  their  own  vessel,  by  recap- 
ture, or  otherwise,  they  cannot  claim  salvage* 
for  the  same  reason  that  their  wages  are  refused 
in  case  of  wreck  or  capture.  To  reward  them 
for  saving  their  vessel  from  peril  would  be  a 
temptation  to  put  her  in  danger. 

Ii  Toole  had  volimtarily  remained  on  board 
for  the  purpose  of  endeavoring  to  save  the  ves- 
sel, after  she  had  been  abandoned  by  all  the 
rest  of  the  crew,  the  case  might  be  different. 
But  his  remaining  on  board  was  an  involuntary' 
act,  and  what  he  did  was  with  the  sole  view  of 
saving  his  own  life.  When  The  Firm  ap- 
proached him,  he  begged  to  be  taken  off  from 
the  wreck.  He  did  only  his  duty  in  continuing^ 
on  board  after  there  was  a  chance  of  saving 
her.  His  services  were  not  meritorious,  inas- 
much as  he  was  bound  to  do  every  thing  in  his 
power  to  save  the  vessel,  and  yet  he  is  put  upon 
a  par  with  the  seamen  of  The  Firm,  who  were 
volunteers,  and  under  no  obligation  to  do  any 
thing  towards  saving  The  Blaireau. 

While  a  sailor  remains  on  board,  contending^ 
with  no  other  enemies  than  the  elements,  he  iK 
entitled  onlv  to  his  wages.  No  case  can  be  pro- 
duced in  which  he  has  been  considered  as  en- 
titled to  salvage.  Salvage  does  not  consist  iu 
being  saved,  but  in  saving.  Beawe's  Lex  Mer. 
157,  158. 

The  reason  why  a  seaman  shall  lose  his  wages 
if  the  ship  be  lost  is,  that  he  may  be  induct  to 
use  his  utmost  'exertions  to  save  it;  [*253 
and  this  shows  that  he  is  obliged  to  hazard  his 
life  to  the  utmost  for  that  purpose.  And  even 
if  he  actually  loses  his  life,  and  the  ship  is  also 
lost  or  captured,  his  representatives  cannot  re- 
cover tiis  wages.  It  is  upon  the  same  principle 
that  a  common  carrier  is  answerable  for  the 
whole  value  of  the  goods  if  they  are  taken  from 
him  by  superior  force  of  robbers,  and  even  if 
he  should  lose  his  life  in  their  defense. 

When  did  Toole  lose  his  character  of  a 
mariner  of  that  vessel?  It  is  answered,  when 
the  captain  and  the  rest  of  the  crew  deserted 
her.  But  the^  could  not  discharge  him  from 
his  contract  with  the  owners.  They  lose  their 
wages,  but  Toole  does  not.  The  danger  may 
possibly  justify  them  in  quitting  the  vessel; 
but  because  he  was  left  alone,  he  did  not 
cease  to  be  a  mariner  of  the  ship.  Suppose  the 
rest  of  the  crew  had  died,  or  were  so  sick  as  to 
disable  them,  and  Toole  had  made  a  signal  of 
distress,  by  means  of  which  the  ship  should  be 
saved;  would  that  have  entitled  him  to  salvage? 
The  real  truth  of  the  case  is,  that  Toole  was 
saved,  not  a  salvor. 

The  cases  cited  from  19  Viner,  t75.  1  lA, 
Baym.  393,  and  2  Saik.  654,  to  prove  that 
mariners  are  entitled  to  salvage  by  saving  their 
own  ship,  do  not  warrant,  the  conclusion  at- 
tempted to  be  drawn  from  them.  The  only 
exception  to  the  general  rule  is  the  case  of 
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rescue.  In  that  c^se,  and  that  only,  it  is  ad- 
mitted that  the  mariners  are  entitled  to  Kal- 
vage. 

fih  point.  By  comparing  the  original  bill 
of  lading  of  The  Blaireau  with  the  account  of 
sales,  it  appeared  that  there  was  a  deficiency 
over  and  above  what  was  chargeable  to  the 
embezzlement  of  Mason  and,  it  was  contended, 
that  as  this  could  not  be  fixed  upon  any  one  of 
die  salvors,  it  ought  to  be  a  charge  against 
them  all.  But  it  did  not  appear  whether  a 
part  had  been  taken  on  board  of  the  Spanish 
ship. 

In  aaswer  to  these  arguments  in  behalf  of 
ihe  owners  of  The  Blaireau,  it  was  said  by  the 
counsel  for  the  salvors, 

254*]  *1.  As  to  the  general  rate  of  salvage; 
that  no  fixed  rate  of  salvage  has  yet  been  adopt- 
ed in  cases  of  this  kind,but  that  it  depends  upon 
the  sound  discretion  of  the  court  applied  to 
the  circumstances  of  each  particular  case.  S 
[MM.  190,  191.  M'Domugh  t.  The  Mary  Foi^d, 
J  Hob.  ;i!49.  "It  is  a  claim  upon  the  general 
'H'ound  of  qiuintum  meruit,  to  be  governed  by  a 
sound  dif^cretion,  acting  on  general  principles." 
/  Rob.  2.ilt,  :235,  The  Tiro  Friends.  And  in 
the  case  of  Tlu  Sarah,  1  Bob.  ^63,  Sir  W.  Seott 
thus  expresses  his  opinion.  "  I  do  not  think 
that  the  exact  service  performed  is  the  only 
proper  test  for  the  quantum  of  reward  in  these 
(uses.  The  general  interest  and  security  of 
navi^tion  is  a  point  to  which  the  court  will 
also  Took  in  fixing  the  reward.  It  is  for  the 
general  interest  of  commerce  that  a  consider- 
able reward  should  be  held  up;  and  as  ships 
are  made  to  pay  largely  for  light-houses,  even 
where  no  immediate  use  is  derived  from  them, 
from  the  general  convenience  that  there  should 
l)e  permanent  buildings  of  that  sort  provided 
for  all  occasions,  although  this  or  that  ship 
may  derive  no  benefit  from  them  on  this  or 
that  particular  occasion :  so  on  the  same  prin- 
ciple it  is  expedient,  for  the  security  of  naviga- 
tion, that  persons  of  this  description,  ready  on 
the  water,  and  fearless  of  danger,  shoidd  be 
encouraged  to  go  out  for  the  assistance  of  ves- 
»<eLs  in  distress;  and,  therefore,  when  they  Jire 
to  be  paid  at  all,  they  should  be  paid  liberally. 
It  is  on  these  general  considerations,  and  not 
merely  to  mete  out  the  payment  for  the  exact 
service  performed  in  the  particular  instance, 
that  the  rewards  should  be  apportioned  in  these 
cases;  and  it  is  in  this  view,  that  I  shall  always 
consider  them." 

It  does  not  depend  upon  principles  of  recap- 
lure,  or  of  reciprocity ;  nor  do  the  prize  acts 
constitute  any  rule  of  salvage  in  cases  not  with- 
in those  acts.     3  Bob.  849. 

There  can  be  no  general  rate  of  salvage 
stated  when  it  is  acknowledged  that  the  only 
nile  is  a  sound  discretion.  A  rule  which 
brings  all  cases  to  one  dead  level,  can  leave  no 
discretion.  How  can  we  make  reciprocity  the 
rule,  when  every  case  must  depend  on  its  own 
circumstances?  How  can  we  compare  dis- 
Kimllar  cases? 

255*]  *In  this  case  The  Blaireau  was  in 
imminent  danger.  It  is  a  fact  admitted  that  she 
could  not  have  swam  twelve  hours  longer. 
She  mast  have  been  totally  lost.  She  was 
derelict,  abandoned  by  the  captain  and  all  the 
cn»w,  except  Toole,  whom  they  did  not  know 
they  had  left  in  the  vessel.     As  they  could  not 
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find  him  they  supposed  he  must  have  fallen 
overboard.  The  ordinance  of  Louis  XIV^. 
allows  one-third  in  cases  of  wreck.  But  there 
can  be  no  wreck,  a<!cordiug  to  that  ordinance, 
if  any  claimant  appeai-s.  8o  that,  in  cases  like 
the  present,  neither  France  nor  England  has 
any  fixed  rate  of  salvage.  1  lit>b.  :^..i5.  The,  Two 
Friends. 

None  of  the  cases  cited  ecjuals  the  merit  of 
this.  Here  was  a  navigation  of  3,000  mile« 
with  death  constantly  staring  them  in  the  face;, 
and  a  great  part  of  the  time  almost  constantly 
at  the  pumps. 

In  the  ca.ses  of  The  AquHa,  and  of  Ihe  Mary- 
Ford,  the  two-fifths  of  the  one  and  the  one-third 
of  the  other,  were  of  the  gross  value;  but  in 
the  present  case,  the  three-fiftlis  awarded,  are 
of  the  net  amount  of  sales. 

It  is  denied  that  the  rates  of  salvage  have  of 
late  been  diminished.  In  the  case  of  the 
Dukh  East  Indianuin  at  Dunkirk,  mentioned 
in  Beaioe's  Ijex  Mer.  158,  one-half  was  given 
for  Kiilvage. 

As  to  Toole,  he  was  abandoned  by  his  com- 
mander, and  was  therefore  discharged  from 
the  service ;  he  was  no  longer  to  be  considered 
as  a  mariner  belonging  to  the  ship. 

No  general  deduction  can  be  made  from  the 
whole  amount  of  salvage  for  any  defalcation, 
if  it  be  not  fixed  upon  any  one  of  the  salvors; 
and  in  this  case  the  deficiency  is  so  small  that 
it  might  have  been  taken  on  lx>ard  the  Spanish 
ship. 

1  he  next  writ  of  error  was  by  the  owner  and 
freighters  of  The  Firm,  who  contended  that  one- 
ninth  part  of  the  whole  salvage  money  was  too 
small  a  share,  in  pro^wrtion  to  the  risk  of  the 
ship,  cargo  and  freight,  and  the  service  rend- 
ered by  the  ship. 

*In  the  case  of  The  Mary  Ford,  3  [♦250 
Dail.  191,  two-thirds  of  the  whole  salvage  were 
given  to  the  ownei-s  of  the  ship  George;  and  in 
the  Ciise  of  the  ship  WilHani  Beckford,  3  Bob. 
186,  ki89,  fifty  pounds  were  given  to  the  own- 
ers of  the  boats. 

In  the  case  of  Tlie  Bruise,  1  Bob.  ^^O,  one- 
third  of  the  salvage  was  given  to  the  owner. 
In  1  Bob.  ^55,  The  Ainor  Parentum,  some- 
thing less  than  one-lifth  of  the  salvage  was 
given  to  the  owner  of  the  Iwat ;  and  in  tlie  case 
of  J'he  San  Bernardo,  1  Bob.  151,  one-half 
was  given  to  the  owner. 

In  France  the  rule  is  two-thirds  to  the  own- 
ers, and  one-third  to  the  officers  and  crew;  the 
same  proportion  which  was  awarded  in  the 
case  of  The  Mary  Ford.  In  2  V^aUn,  392,  art. 
33,  of  the  French  ordinances,  the  words  are, 
•'  S'il  n'y  aucun  contrat  de  societe,  les  deux 
tiers  appartiendront  a  ceux  (lui  auront  fourni 
le  vaisseau  avec  les  munitions  et  vituailles,  et 
I'autre  aux  olliciers,  matelots.  etsoldats;"  and 
in  his  comments  upon  this  article,  in  page  395, 
he  stiys  the  siime  rule  is  also  laid  down  as  to 
private  unarmed  vessels. 

In  l)ehalf  of  the  freighters  of  The  Firm,  it 
was  urged  that  their  proportion  of  the  sum  to 
be  allowed  to  the  owner  and  freighters  ought 
to  be  increased,  l)ecause  they  became  liable  to 
the  owner  for  the  freight,  even  if  the  ship 
Firm  had  been  lost.  The  general  j)riuciple  is, 
that  the  freight  does  not  become  payable  if  the 
ship  is  lost,  unless  there  has  been  a  deviation 
by  the  freighters.     But  if  there  has  been  a 
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deviation  by  the  freighters  for  their  benefit, 
then  they  become  liable  for  the  freight,  wheth- 
er the  Rhip  arrives  or  not.  There  is  the  same 
law  upon  charter  parties  as  upon  policies  of 
insurance.  In  this  case  the  stopping  on  the 
ocean  two  days  for  the  purpose  of  saving  The 
Blaireau  was' a  deviation,  and  this  was  done 
with  the  assent  of  the  freighters  by  Charles 
Christie,  who  was  one  of  them,  whereby  they 
T)ecame  the  insurers  of  the  freight  to  Jackson, 
the  owner  of  The  Firm.  After  the  deviation 
the  whole  risk  of  the  freight,  to  the  amount  of 
8,000  dollars,  fell  upon  Cnrintie  &  Young,  and 
thejf  ought  to  have  salvage  in  proportion  to 
2o7*]  *that  risk;  whereas  it  has  been  allowed 
them  only  upon  the  amount  of  the  cargo  valued 
at  4,000  dollars. 

In  answer  to  these  arguments,  it  was  urged 
by  the  counsel  for  Jackson,  the  owner  of  The 
Firm,  that  he  clearly  risked  his  ship;  for  the 
underwriters  were  discharged  by  three  circum- 
stances: Ist.  By  the  stopping.*  which  was  a 
deviation  for  the  benefit  of  the  owners.  2d. 
By  taking  in  goods  from  on  board  The  Blair- 
•eau,  and  thereby  overloading  The  Firm ;  and, 
"8d.  By  diminishing  the  number  of  her  crew ; 
both  of  which  last  circumstances  increased  the 
risk,  and  violated  the  warranty  of  the  policy. 

But  Jackson,  the  owner,  not  only  risked  his 
ship,  but  his  fn^ight  also;  for  if  the  vessel  had 
been  lost  he  could  not  have  recovered  it  of 
Christie  &  Younff,  the  freighters.  The  assent 
-of  Christie  could  not  bind  his  partner.  It 
would  have  been  an  act  in  violation  of  the  part- 
nership. Nor  could  a  parol  agreement  alter  the 
charter  party,  or  dissolve  the  owner  from  the 
obligation  of  his  contract. 

Jackson  even  run  the  risk  of  the  cargo  as  well 
as  of  the  vessel  and  freight,  and  therefore  ought 
to  have  the  whole  share  of  salvage,  allotted  to 
the  owner  and  freighters.  For  if  Mason,  who 
w^as  the  master  of  the  vessel,  appointed  by  Jack- 
son, the  owner,  had  departed  from  the  terms  of 
the  charter-party,  and  thereby  hazarded  the 
cargo,  and  it  had  been  lost,  Jackson  would 
have  been  liable  to  Christie  &  Young  for  the 
value  of  the  cargo. 

A  stopping,  if  not  for  the  purpose  of  the  voy- 
age, is  a  deviation ;  and  it  cannot  be  barratry 
w^hen  the  act  is  for  the  benefit  of  the  owners. 
To  make  it  barratry  it  must  be  a  fraud  upon 
the  owners.  Park,  SS.  1  Post.  Diet.  1  Strange, 
258*]  5S1.  Knig/U  t.  Camhi-idge,  Coap.  *I43. 
Vallejo  V.  WhM4'r,  1  T.  R.  S2S.  Nutt  v.  Bour- 
dieu,  2  Htr.  I18,i.  Seaman  v.  Fonereau,  Park, 
90,  91,  9J.  0  T.  R  379.  Moss  v.  Byrom,  Park, 
299. 

In  reply,  it  was  said,  that  the  maxim  is  volen- 
ti 7um  Jit  injuria.  Christie  consented  to  the 
act  which  amounted  to  a  deviation,  and,  there- 
fore, could  maintain  no  action  against  Jackson 
grounded  upi^n  that  act.  The  question  is 
whether  the  freighters  had  not,  by  their  own  act, 
taken  the  risk  of  the  freight  upon  themselves. 
In  case  of  the  loss  of  the  vessel  and  cargo.  Jack- 

1.— The  Chief  Justice  observed,  that  althouffb  it 
was  admitted  by  counsel  that  the  stoppiogr  was  a 
deviation,  yet  that  was  not  to  be  considered  as  the 
opinion  of  the  court;  it  being  a  point  upfn  which 
they  had  ffreat  doubt;  for  if  a  stopping  to  relieve 
a  vessel  In  distress  would  discharge  the  under- 
writers, no  master  would  be  Justified  in  using  an 
exertion  to  save  a  vessel  in  the  most  imminent 
danger  of  perishing. 
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son  might  have  recovered  the  freight  from 
Christie  &  Young,  l)ecause  they  would  have 
been  the  cause  of  the  loss.  There  is  a  differ- 
ence between  an  assent  to  criminal  acts,  and  a 
mere  mercantile  assent.  It  is  not  necessary 
that  the  assent  should  be  under  seal.  It  was 
the  act  of  the  freighters,  and  not  a  parol  con- 
tract, which  would  have  been  the  ground  of 
Jackson's  defense  in  any  action  which  Christie 
&  Young  might  have  brought  against  him  for 
the  cargo,  in  case  of  a  loss;  and  which  also 
would  have  been  the  ground  of  his  action 
against  them  for  the  freight,  in  the  like  event. 

The  next  writ  of  error  was  that  brought  by 
William  Mason,  the  master  of  the  Firm;  in 
support  of  which  it  was  alleged  that  his  act  of 
embezzlement  ought  not  to  prevent  a  decree  in 
his  favor  for  a  share  of  the  salvage. 

It  is  not,  as  has  been  suggested,  to  reward 
him  for  his  crimes  that  he  asks  a  decree  in  his 
favor.  He  has  rendered  most  important  ser- 
vices, and  he  claims  his  quantum  meruU;  atust 
compensation  for  his  risk  and  his  labor.  This 
court  cannot  inquire  into  the  fact  of  his  crime. 
It  is  sittinif  here  to  decide  questions  upon  the 
law  of  nations,  and  has  no  power  to  punish  him 
for  a  crime  committed  after  the  service  was 
rendered.  He  was  the  master  of  the  ship,  and 
no  assistance  could  have  been  rendered  to  the 
Blaireau  without  his  permission. 

There  is  no  obligation  upon  salvors  to  apply 
to  a  court  of  admiralty.  If  the  property  saved 
is  in  their  possession,  they  have  a  good  right  to 
hold  it  against  all  the  *world  but  the  [*259 
owner;  and  he  cannot  recover  it  from  them 
without  tendering  reasonable  salvage.  The 
salvor  may  convert  the  thing  saved  to  his  own 
use,  and  no  one  can  prevent  him  but  the  owner, 
who  may  tender  reasonable  salvage,  and  bring 
his  action  of  trover. 

It  would  not  discharge  the  owner  from  the 
obligation  of  tendering  salvage,  to  say  that  the 
salvor  had  converted  the  thing  saved  to  his  own 
use;  aforHarihiQ  may  take  a  part  for  salvage, 
and  it  shall  be  deducted  out  of  his  reasonable 
share.  But  even  if  he  took  a  part  with  intent 
to  concejil  and  embezzle  it,  yet  this  cannot  de- 
prive him  of  reasonable  salvage.  The  most 
that  can  be  said  is,  that  after  being  the  sole 
means  of  saving  the  ship  and  cargo,  he  did  not 
discover  all  the  property,  but  intended  to  appro- 
priate a  part  to  his  own  use,  not  amounting  to 
one-half  his  share  of  the  salvage  money. 

The  service  rendered  was  complete.  What- 
ever I  have  Justly  earned  upon  a  ouanttim 
meruit  is  a  debt  due  to  me,  for  which  1  have  a 
clear  legal  claim.  If  I  labor  for  a  man,  and 
afterwards  commit  a  crime  upon  him  or  his 
property,  this  can  be  no  bar  to  my  action  for 
my  wages.  Suppose  I  la1)or  for  a  man,  earn 
my  wages,  and  then  set  upon  him  and  beat 
him,  I  am  not  thereby  deprived  of  my  wages. 
Suppose  a  wagoner  employed  to  carry  100  bar- 
rels of  flour;  he  carries  part,  and  takes  one  bar- 
rel to  his  own  use;  can  he  not  recover  for  what 
he  carried? 

When  it  is  necessary  to  resort  to  chancery, 
you  must  go  with  clean  hands;  but  that  is  lie- 
cause  you  have  not  a  clear  legal  right.  The 
salvor  has  a  clear  legal  right  to  retain  until  sal- 
vage is  paid.  He  does  not  go  into  a  court  of 
admiralty  as  a  court  of  chancery.  He  claims  a 
legal  debt,  a  certain  right. 
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But  C'aptain  Mason's  conduct  is  represented 
;is  H  crime.  However  improper  his  conduct 
iiuiy  have  been  there  is  no  law  which  can  pun- 
\sU  him  criminally  for  it.  When  a  man  finds, 
or  saves  a  thine  and  converts  it  to  his  own  use, 
lie  is  not  punishable  by  the  law  of  nations,  nor 
by  any  municipal  law,  unless  it  be  by  some 
jMwitive  statute. 

260*]  *But  if  he  has  committed  a  crime  he 
is  as  liable  to  punishment  after  having  been  de- 
prived of  his  salvage  as  he  was  before.  It  is 
t<»  punish  him  twice  for  the  same  offense.  You 
tirst  fine  him  3»000  dollars,  and  then  turn  him 
over  to  the  courts  of  common  law  to  be  pun- 
ished. If  he  has  not  committed  a  crime  pun- 
iNhablc  bv  law,  why  do  you  impose  upon  him 
tliis  fine  of  3,000  dollars? 

This  t;ourt  is  sitting  here  as  a  court  of  admir- 
alty to  d«^cide  questions  arising  upon  the  law  of 
nations,  or  upon  facts  committed  on  the  hi^h 
^•as.  But  the  offense  was  committed  withm 
the  body  of  a  coimty,  and  therefore  this  court 
<iinnot  (even  incidentally)  hold  jurisdiction 
of  it. 

If  a  man  refuses  to  give  up  a  thing  saved  on 
tender  or  salvage,  the  remedy  is  only  trover  or 
<letinue;  and  the  plaintiff  can  recover  only  the 
\  alue  after  deducting  reasonable  salvage. 

If  the  goods  saved  are  once  landed,  a  court 
<*i  admiralty  has  no  jurisdiction,  and  cannot 
dwree  salvage. 

The  principle  that  subsequent  conduct  shall 
make  a  man  a  trespasser  ab  luitio,  does  not  apply 
to  the  case  of  salvage.  It  is  applicable  only  to 
those  cases  where  a  man  has  a  particular  right 
to  go  upon  property  for  his  own  iHjneflt;  not 
where  the  entry  Is  for  the  benefit  of  the  other 
l^rty. 

To  these  arguments  in  favor  of  Mason,  it  was 
answered,  that  the  principal  objection  to  the 
decree,  as  it  relates  to  him,  is  the  want  of  iuris- 
diction,  because  the  embezzlement  was  on  land. 
But  this  does  not  appear  to  be  the  case.  The 
facts  stated  induce  a  presumption  that  it  was 
done  at  sea.  But  admitting  that  the  embezzle- 
ment was  on  land,  the  court,  have  jurisdiction 
of  the  principal  object,  salvage ;  and  salvage  is 
a  ckim  of  merit.  In  order  to  decide  it,  the 
court  must  judge  of  the  demerit,  as  well  as  of 
the  merit  of  the  salvor.  It  is  certainly  com- 
petent for  the  court  to  ascertain  quo  amr/w  he 
took  the  goods  on  board  at  sea.  It  is  admitted 
that  he  could  not  be  indicted  for  it;  or  if  he 
could,  that  this  court  could  not  try  it.  But  if 
261*]  he  took  them  not  animo  ^nalvaiidi,  but 
^mimo  furafuU,  it  is  clear,  upon  principles  of 
law  as  well  as  policy,  that  he  is  not  entitled  to 
salvage. 

Salvage  is  grounded  as  well  on  the  trust 
which  the  salvors  have  taken  upon  themselves, 
AH  on  their  risk  and  labor.  Should  they,  after 
,  >«ving  the  thing,  wantonly  destroy  it,  or  even 
"uffer  it  to  be  lost  by  gross  negligence,  they 
would  make  themselves  liable  to  the  owner. 
Hence  a  duty  and  trust  is  imposed  upon  them 
by  the  situation  in  which  they  have  placed 
them^Melves;  and  if,  regardless  of  that  duty,  and 
in  viohition  of  that  trust,  and  of  the  principles 
of  moral  rectitude,  they  attempt  to  plunder,  to 
rob,  to  embezzle  the  property,  they  lose  the 
character  of  salvors,  and  approach  towards  that 
of  robbers  and  pirates.  In  such  a  case  they 
'•ease  to  be  meritorious;  they  forfeit  whatever 
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right  they  mifi:ht  have  had,  and  to  award  them 
salvage  would  be  to  reward  their  crimes.  The}'^ 
ought  not  to  receive  salvage  upon  that  which 
they  did  not  mean  to  save  for  tjie  benefit  of  the 
owners,  but  to  appropriate  to  their  own  use. 

Salvage  is  given,  upon  principles  of  public 
policy,  to  encourage  enterprise,  honesty,  and 
humanity;  and  the  same  principles  of  public 
policy  will  refuse  it  w^here  these  are  wanting. 
The  interests  of  society  require  that  the  line  of 
distinction  should  be  accurately  marked  be- 
tween right  and  wrong,  virtue  and  vice,  merit 
and  demerit.  By  the  laws  of  Oleron,  if  any 
person  shall  take  any  part  of  tlie  goods  from 
shipwrecked  persons,  against  their  will,  and 
without  their  consent,  they  shall  be  excommu- 
nicated, and  suffer  the  punishment  of  thieves. 
kl^  Vin.  Abr.  537. 

In  reply,  it  was  said  by  the  counsel  for  Ma- 
son, that  the  goods  were  taken  from  The 
Blaireau  into  The  Firm,  animo  salrandi.  It 
was  done  openly.  They  were  sent  by  Mason 
from  The  Blaireau,  and  taken  into  The  Firm  by 
Stevenson,  the  mate.  It  seemed  to  be  the  ex- 
pectation of  all  that  they  were  saving  the  whole 
for  themselves.  But  their  being  mistaken  in 
this  respect  ought  not  to  prejudice  their  claim 
to  reasonable  salvage. 

The  next  point  was,  whether  Jackson,  the 
owner  of  The  Firm,  and  the  master  of  the  ap- 
prentices, is  not  entitled  to  receive  their  shares 
of  the  salvage;  and  in  behalf  *of  the  [^*262 
master,  it  wjis  contended,  that  he  is  entitled  to 
all  the  earnings  of  his  apprentices.  Harg.  Go. 
Litt.  117 y  a,  note  1;  6  Mod.  69,  Barber  t.  Den- 
nu;  12  Mod.  415;  1  Vez.  ^,  Merilon  v.  Horns- 
by;  1  Vez.  83,  UiU  p.  Alien.  In  these  cases 
from  Vi^zey,  it  was  adjudged,  that  the  master 
was  entitled,  even  in  equity,  to  prize  money 
earned  by  the  apprentice,  although  it  was  not 
earned  in  his  regular  business. 

In  England,  every  owner  of  a  ship  is  bound 
by  law  to  take  a  certain  number  of  apprentice's 
to  the  sea.  To  encourage  the  master,  the  law 
gives  him  the  whole  earnings  of  the  appren- 
tices. 

This  was  not  a  voluntary  act  of  the  appren- 
tices; they  were  bound  to  ooey  the  orders  of  the 
captain.  But  this  is  a  question  between  British 
subjects,  not  arising  upon  the  jus  gentium,  but 
upon  the  municipal  laws  of  England,  which 
this  court,  sitting  as  a  court  of  admiralty,  can- 
not decide. 

The  decree  is,  that  the  money  shall  be  paid 
to  the  apprentices  only,  or  their  proctors  or 
attorneys.  But  l)eing  under  age,  thev  cannot 
appoint  a  proctor  to  submit  to  the  jurisdiction 
of  this  court,  nor  an  attorney  to  receive  their 
share  of  the  salvage. 

In  answer,  it  was  said  in  behalf  of  the  ap- 
prentices, that  the  master's  right  attaches  onlv 
to  those  earnings  which  flow  from  their  ordi- 
nary occupation  and  industry,  and  not  to  any- 
thing given  as  a  reward  for  an  extraordinary 
and  voluntary  service  rendered.  When  an  ap- 
prentice goes  on  board  a  privateer,  his  business 
is  to  make  prizes;  it  then  becomes  his  ordinary 
occupation,  and  the  master  is  entitled  to  his 
share  of  prize  money. 

iSuppu.^'  a  gentleman  riding  out  in  his  car- 
riage; his  horses  take  fright,  and  run  away;  an 
apprentice  runs  out  of  his  master's  shop  and 
stops  the  horses,  for  which  service  the  gentle- 
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man  eivcH  him  100  dollars.  Can  it  be  con- 
tended that  the  master  has  a  right  to  the  mon- 
ey? There  \a  no  difference  between  that  case 
and  tlie  present. 

In  the  case  of  The  Bearer,  S  Bob.  239,  Sir  W. 
Scott  distinguished  between  the  master  and  his 
apprentice,  and  gave  a  share  expressly  to  the 
apprentice. 

203*]  *In  the  present  cast%  it  was  a  volun- 
tary act  on  the  part  of  the  apprentices.  The 
captain  had  no  right  to  conipel  them  to  risk 
their  lives  in  this  service.  It  was  not  within 
the  course  of  their  ordinary  business.  The 
cases  cil^d  only  show  that  the  master  is  entitled 
to  what  the  apprentice  earns  m  the  regular 
course  of  business,  whether  it  be  that  to  which 
he  was  bound,  or  that  in  which  he  chooses  to 
engage,  in  derogation  of  the  rights  of  his  mas- 
ter. But  salvage  is  not  a  regular  business;  it  is 
not  a  matter  of  contract.  A  mariner  or  an  ap- 
prentice is  bound  only  to  do  such  duty  as  ap- 
pertains to  the  ship  on  the  voyage.  If  the 
master  of  the  apprentices  is  entitled  to  their 
share  of  the  salvage,  because  they  are  subject 
to  the  orders  of  the  captain,  by  the  same  rule 
he  would  l)e  entitled  to  the  snares  of  all  the 
seamen,  for  they  are  all  equally  under  the 
command  of  the  captain. 

If  the  master  claims  a  compensation  for  the 
risk  of  the  loss  of  the  labor  of  his  apprentices,  his 
share  of  the  salvage  for  such  risk  ought  to  be 
much  less  than  the  shares  awarded  to  the  ap- 
prentices, which  were  founded  upon  their  ser- 
vices, and  the  hazard  of  their  lives. 

In  reply,  it  was  said  by  the  counsel  for  Jack- 
son, the  master  of  the  apprentices,  that  in  the 
case  of  The  louver,  Sir  William  Scott  did  not 
decide  whether  the  master  was  entitled  to  the 
share  of  his  apprentice,  or  not,  but  left  that 
question  to  be  determined  by  the  law^s  of  his 
country. 

The  case  of  a  gratuitous  gift  is  different  from 
that  of  a  right  which  has  accrued,  and  which 
can  be  enforced  by  law;  and,  therefore,  the 
case  stated  for  illustration  docs  not  apply. 

If  the  captain  has  no  right  to  send  his  seamen 
to  the  assistance  of  a  vessel  in  distress,  it  can 
never  be  in  his  power  to  render  a  service ;  and 
he  loses  all  command  over  those  who  remain, 
because  they  may  say,  we  were  only  bound  to 
labor  with  the  assistance  of  the  others. 

March  6th.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court. 
264*]  *In  this  case  a  preliminary  question 
has  been  made  by  the  counsel  for  the  plaintiffs, 
which  ought  not  to  be  disregarded.  As  the 
parties  interested,  except  the  owners  of  the  car- 
go of  The  Firm,  are  not  Americans,  a  doubt 
has  been  suggested  respecting  the  jurisdiction 
of  the  court,  and  upon  a  reiSrence  to  the  au- 
thorities, the  point  aoes  not  appear  to  have  been 
ever  settled.  These  doubts  seem  rather  founded 
on  the  idea,  that  upon  principles  of  general  pol- 
icy, this  court  ought  not  to  take  cognizance  of 
a  case  entirely  between  foreigners,  than  from 
any  positive  incapacity  to  do  so.  On  weighing 
the  considerations  drawn  from  public  conven- 
ience, those  in  favor  of  the  jurisdiction  ap- 
pear much  to  overbalance  those  against  it,  and 
it  is  the  opinion  of  this  court,  that,  whatever 
doubts  may  exist  in  a  case  where  the  jurisdic- 
tion may  be  objected  to,  there  ought  to  be  none 
where  tlie  parties  assent  to  it. 

274 


The  previous  question  being  disposed  of,  the 
court  will  proceed  to  consider  the  several  cases 
which  have  grown  out  of  the  lilx'l  tiled  in  the 
district  court. 

The  tirst  to  be  decided  S&  that  of  the  captain 
of  The  Firm,  who,  by  tlie  sentence  of  the  cir- 
cuit court,  was  declared  to  have  forfeited  his 
right  to  salvage,  by  having  embezzled  a  part  of 
the  cargo  of  The  Blaireau. 

The  fact  is  not  contested,  but  it  is  contended 
that  the  embezzlement,  proved  in  the  cause, 
does  not  affect  the  right  of  the  captain  to  sal- 
vage. 

The  arguments  in  support  of  this  position 
shall  very  briefly  be  reviewed.  It  is  insist^'d 
that  the  embezzlement  was  made  after  the  ves- 
sel was  brought  into  port,  and  this  seems  to  be 
considered  tu*  a  circumstance  material  to  the  in- 
fluence which  the  embezzlement  ought  to  have 
in  the  case.  So  far  as  respects  the  fact,  the  evi- 
dence is  that  the  articles  were  brought  on  board 
The  Firm  when  The  Blaireau  was  found  at  sea. 
and  the  fraud  was  detected  in  the  port  of  Bal- 
timore. When  the  concealment  took  place  does 
not  appear,  but  it  would  be  straining  very  hard, 
to  presume  that  it  took  place  after  arriving  in 
port.  It  is  not,  however,  perceived  that  this 
need  be  the  subject  of  very  minute  *in-  [*20o 
quiry,  since  the  fact  must  have  occurred  bt»f ore 
he  parted  with  the  possession  acquired  bv  the 
act,  on  the  merit  of  which  his  claim  to  stilvage 
is  founded. 

It  is  also  stated,  that  this  court  has  no  juris 
diction  of  the  crime  committed  by  tlie  captain, 
and  cannot  notice  it  even  incidentally. 

If  it  was  intended  merely  to  prove  tiiat  this 
court  could  not  convict  Captain  Mason  of  felcH 
ny,  and  punish  him  for  that  offense,  there  cer- 
tainly could  never  have  been  a  doubt  enter- 
tained on  the  subject ;  but  when  it  is  inferred 
from  thence,  that  the  court  can  take  no  notice 
of  the  fact,  the  correctness  of  the  conclusion  is 
not  perceived.  It  is  believed  to  be  universally 
true,  that  when  a  claim  of  any  sort  is  assertoil 
in  court,  all  those  circumstancs  which  go  to  de- 
fetit  the  claim,  and  to  show  that  the  person  as- 
serting it  has  not  a  right  to  recover,  may  and 
ought  to  be  considered.  The  real  question, 
therefore,  is,  whether  the  claim  for  salvage  i< 
affected  by  the  act  of  embezzlement ;  and  if  it 
is,  the  incapacity  of  this  court  to  proceed  crim- 
inally against  the  captain,  forms  no  objection 
to  their  examining  a  fact  which  goes  to  the 
very  foundation  of  his  right. 

The  legal  right  of  the  salvors  is  insisted  on, 
and  it  is  said,  that  in  trover  for  the  ship  ami 
cargo  by  the  ow^ners,  salvage  would  be  alloweti 
to  those  who  had  rendered  the  service,  and  then 
openly  converted  them  to  their  own  use. 

Yet  the  jury,  trying  the  action,  would  deter- 
mine on  the  right  to  salvage,  and  would  in- 
(]^ulre  into  any  fact  which  went  to  defeat  that 
right. 

Whatever  shape,  then,  may  be  given  to  the 
question,  it  still  resolves  itself  into  the  inquiry, 
whether  the  embezzlement  of  part  of  the  car^o 
does  really  intermingle  itself  with,  and  infe<'t« 
the  whole  transaction  in  suc^  a  manner  as  to 
destroy  any  claim  founded  on  it. 

The  counsel  for  this  plaintiff  contends,  that 
the  merits  of  Captain  Mason,  as  a  salvor,  are 
not  impaired  by  the  act  charged  upon  him,  l>e- 
cause  a  crime  is  no  offset  ^against  a  [*200^ 
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debt,  and  the  claim  for  salvage  is  in  nature  of  a 

riiiH  leads  to  an  inquiry  into  the  principles 
on  which  salvage  is  allowed.  If  the  property 
of  an  individual  on  land  be  exposed  to  the 
LTeatest  peril,  and  be  saved  by  the  voluntary 
exertions  of  any  persons  whatever;  if  valuable 
l'(xmLs  be  rescued  from  a  house  in  flames,  at  the 
imminent  hazard  of  life  by  the  salvor,  no  re- 
muneration in  the  shape  of  salvage  is  allowed. 
The  act  is  highly  meritorious,  and  the  service 
i>  as  srreat  as  if  rendered  at  sea.  Yet  the  claim 
for  salvage  could  not,  perhaps,  be  supported. 
It  is  certainly  not  made.  Let  precisely  the 
>ame  service,  at  precisely  the  same  hazard,  Ikj 
n-nderwl  at  sea,  and  a  very  ample  reward  will 
Iv  Ixfstowed  in  the  courts  of  justice. 

If  we  search  for  the  motives  producing  this 
a]>parent  prodigality,  in  rewarding  servicer*  ren- 
'I'-rfd  at  sea.  we  sliall  find  them  in  a  lil)eral 
ami  enlarged  policy.  The  allowance  of  a  very 
ample  compensation  for  those  services,  (one 
very  much  exceeding  the  mere  risk  encounter- 
[f\,  and  labor  employed  in  efifectinff  them,)  is 
intended  as  an  inducement  to  render  them, 
which  it  is  for  the  public  interests,  and  for  the 
<!vneral  interest  of  humanity,  to  hold  forth  to 
tho-^  who  navigate  the  ocean.  It  is  perhaps 
diliicult,  on  any  other  principle,  to  account  sat- 
i'^factorily  for  the  very  great  difference  which 
i<  made  between  the  retribution  allowed  for 
V  rvices  at  sea  and  on  land ;  neither  will  a  fair 
calculation  of  the  real  hazard  or  labor,  be  a 
foundation  for  such  a  difference ;  nor  w^ill  the 
Unefit  received  always  account  for  it. 

If  a  wise  and  humane  policy  he  among  the 
e^'iential  principles  which  induce  a  continuance 
in  the  allowance  of  that  liberal  com|)en8ation 
w  hicb  is  made  for  saving  a  vessel  at  sea,  we 
nmst  at  once  perceive  the  ground  on  which  it 
i<<  refused  to  the  person  whose  conduct  ought 
t(»  be  punished  instead  of  bein^  rewarded.  That 
•^me  policy  which  is  so  very  mfluential  in  pro- 
ducing the"  very  liberal  allowances  made  by  way 
of  salvage,  requires  that  those  allowances  should 
Ik'  withheld  from  persons,  who  avail  themselves 
207*]  of  the  opportunity  furnished  *them  by 
tlie  possetu«ion  of  the  property  of  another,  to 
emU^zzle  that  pn)perty.  While  the  general  in- 
i<  rests  of  society  require  that  the  most  power- 
ful inducements  should  be  held  forth  to  men  to 
'^ve  life  and  property  about  to  perish  at  sea, 
they  also  require  that  those  inducements  should 
likewi*^'  be  held  forth  to  a  fair  and  upright 
cfmduct  with  regard  to  the  objects  thus  prc- 
'^Tved.  This  would  certainly  justify  the  re- 
duction of  the  claim  to  a  bare  compensation  on 
the  principles  of  a  real  quarUum  meruit;  and 
the  losses  m  the  cargo,  which  may  be  imputed 
to  the  captain,  would  balance  that  account,  if, 
a>  is  contended  by  his  counsel,  the  court  could 
not,  on  principles  generally  received,  consider 
the  act  of  embezzlement  as  a  total  forfeiture  of 
»n  right  to  salvage. 

But  the  ca.se  of  a  mariner,  who  forfeits  his 
riffht  to  wages  by  embezzling  any  part  of  the 
^argo,  is  precisely  in  point.  That  case  stands 
on  the  same  principle  with  this,  and  is  a  full 
authority  for  this,  since  it  cannot  be  denied  that 
the  right  to  salvage  is  forfeited  by  the  same  act 
that  would  forfeit  the  right  to  wages. 

In  the  case  of  Mr.  Stevenson,  the  fact  is  not 
(h'arly  ascertained.     If  the  embezzlement  was 
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fixed  upon  him,  he  as  well  as  the  captain  ought 
to  forfeit  his  salvage.  But  it  is  not  fixed.  Yet 
there  are  circumstances  in  the  case,  which,  if 
he  stands  acquitted  of  the  charge  of  unfairness, 
do  certainly  so  implicate  him  in  that  of  care- 
lessness as  to  destroy  his  pretensions  to  superior 
compensation,  and  reduce  his  claim  to  a  level 
with  that  of  a  common  mariner. 

The  decree  of  the  circuit  court  being  ap- 
proved so  far  as  respects  Captain  Mason  and 
Mr.  Stevenson,  the  general  rate  of  salv^e  al- 
lowed by  that  decree  is  next  to  be  considered. 

There  is  certainly  no  positive  rule  which  gov- 
erns absolutely  the  rate  of  salvage.  Yet  in 
fixing  it,  the  common  usage  of  commercial  na- 
tions, and  especially  of  those  whose  subjects 
are  interested  in  the  particular  case,  ought  un- 
questionably to  be  regarded.  In  France,  it  ap- 
pears that  a  service  like  that  rendered  the  own- 
ers of  The  *Blaireau  would  have  been  [*268 
compensated  with  one-third  of  the  value  of  the 
vessel  and  cargo.  In  England  the  principle  of 
reciprocity,  if  not  adopted,  is  much  respected, 
and  to  juage  from  the  tenor  of  their  cases  on 
this  subject,  it  is  fairlj'  presumable  that  the  sal- 
vage which  would  he  allowed  in  an  English 
court  in  a  case  like  the  present,  w^ould  not 
greatly  vary  from  that  which  appears  to  be 
made  by  the  ordinances  of  France. 

This  is  unquestionably  a  case  of  great  merit, 
and  a  very  liberal  salvage  ought  to  be  allowed. 
Yet  that  allowed  both  by  the  district  and  circuit 
courts  appears  to  exceed  any  sum  which  those 
principles,  which  ought  to  be  resorted  to  as 
guides  in  the  cjise,  will  justify.  Amon^  the 
various  adjudications  of  the  courts  of  admiralty 
in  England,  to  which  country  the  salvors  belong, 
no  one  has  l)een  found  where  so  large  an  allow- 
ance has  been  made ;  and  in  France,  the  nation 
of  the  owners  of  the  property  saved,  a  positive 
ordinance  is  understood  to  regulate  this  subject, 
and  to  fix  the  salvage  at  one-third  of  the  gross 
value  of  what  has  lx?en  preserved. 

Taking  the  whole  subject  into  consideration, 
the  court  is  disposed  to  reduce  the  rate  of  sal- 
vage, and  to  allow  about  two-fifths  instead  of 
three-fifths  to  the  salvors.  The  vessel  arid  cargo 
will  then  be  really  charged,  in  consequence  of 
the  savings  produced  by  the  forfeiture  of  the 
captain's  claim,  and  the  reduction  of  thos<'  of 
the  mate  and  Mr.  Christie,  with  not  more  than 
one-third  of  the  gross  value  of  the  property. 

In  the  distribution  of  this  sum,  the  court  doe** 
not  entirely  approve  the  decree  which  has  lK*en 
rendered  in  the  circuit  court. 

The  proportion  allowed  the  owners  of  The 
Firm  and  her  cargo,  is  not  equal  to  the  risk  in- 
curred, nor  doe^s  it  furnish  an  inducement  to  the 
owners  of  vessels  to  permit  their  captains  to 
save  those  found  in  distress  at  sea,  in  any  degree 
proportioned  to  the  inducementa  offered  to  the 
captains  and  crew.  The  same  policy  ought  to 
extend  to  all  concerned,  the  same  rewards  for  a 
service  designed  to  be  encouraged,  and  it  is  sure- 
ly no  rew^ard  to  a  man,  made  his  own  insurer 
without  his  own  consent,  *to  return  him  [ *269 
very  little  more  than  the  premium  he  had  ad- 
vanced. 

The  common  course  of  decisions,  too,  has 
established  a  very  different  ratio  for  the  distri- 
bution of  salvage  money,  and  the  Court  is  of 
opinion  that  those  decisions  are  founded  on  sub- 
stantial considerations. 
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The  owners  of  vessel  and  cargo,  in  this  case, 
will  be  allowed  one-third  of  the  whole  amount 
of  salvage  decreed,  which  third  is  to  be  divided 
l)etween  them  in  the  proportion  established 
in  the  district  court,  it  being,  in  our  opinion, 
very  clear,  that  the  owner  of  the  vessel  continued 
to  risk  the  freight  after  as  much  as  before  the 
assent  of  Mr.  Christie  to  ihe  measures  necessary 
for  saving  The  Blaircau.  That  assent  coulU 
only  be  construed  to  charge  him  with  the  haz- 
ards to  be  encountered  by  the  cargo,  and  not  to 
vary  the  contract  respecting  the  freight. 

The  pi-oportions  established  by  the  decree  of 
the  circuit  court  between  those  who  navigated 
The  Firm,  and  those  who  navigated  The  Blair- 
cau, and  between  the  individuals  in  each  ship, 
are  all  approved  with  this  exception.  The  case 
exhibits  no  peculiar  merits  in  Mr.  Cliristie,  and, 
therefore,  his  allowance  is  not  to  exceed  that  of 
a  seaman  on  board  that  vessel. 

On  the  rights  of  Toole  and  the  apprentices, 
this  court  entirely  concurs  in  opinion  with  the 
district  and  circuit  courts. 

There  was  certainly  no  individual  who  assist- 
ed in  bringing  in  TheBlaireau,  that  contributed 
so  much  to  her  preservation  as  Toole.  Every 
principle  of  justice,  and  every  feeling  of  the 
heart,  must  arrange  itself  on  the  side  of  his 
claim. 

But  it  is  contended,  that  the  contract  he  had 
entered  into  lK>und  him  to  continue  his  endeav- 
ors to  bring  the  vessel  into  port,  and  that  the 
principles  of  general  policy  forbid  the  allowance 
of  salvage  to  a  mariner  belonging  to  the  ship 
which  has  been  preserved. 
270*]  *The  claims  upon  him,  on  the  ground 
of  contract,  are  urged  with  a  very  ill  grace  in- 
deed. It  little  becomes  those  who  devoted  him 
to  the  waves  to  set  up  a  title  to  his  further  ser- 
vices. The  captain,  who  was  intrusted  by  the 
owner  with  power  over  the  vessel  and  her  crew, 
had  discharged  him  from  all  further  duty  under 
his  contract,  as  far  as  any  act  whatever  could 
di.scharge  him,  and  it  is  not  for  the  owner  now 
to  revive  this  abandoned  claim. 

Those  principles  of  policy  which  withhold 
from  the  mariners  of  a  ship  their  wages  on  her 
Ix'ing  lost,  and  which  deny  them  salvage  for 
saving  their  ship,  however  great  the  peril  may 
be,  cannot  apply  to  a  case  like  this.  There  is 
no  danger  that  a  single  seaman  can  be  induced, 
or  enabled,  by  the  prospect  of  the  reward  given 
to  Toole,  to  prevail  on  the  officers  and  crew  of 
a  vessel  to  abandon  her  to  the  mercy  of  the  waves 
for  the  purpose  of  entitling  the  person  who  re- 
mains in  her  to  salvage,  if  she  should  be  fortu- 
njitely  preserved. 

The  claim  of  the  master  to  the  salvage  allow- 
ed his  apprentices,  is  one  which  the  court  feels 
no  disposition  to  support,  unless  the  law  of  the 
aise  be  clearly  with  him.  The  authorities  cited 
by  his  counsel  do  not  come  up  to  this  cjise.  The 
right  of  the  master  to  the  earnings  of  his  ap- 
prentice, in  the  way  of  his  business,  or  of  anv 
other  business  which  is  substituted  for  it,  is 
diflferent  from  a  right  to  his  extraordinary  earn- 
ings, which  do  not  interfere  with  the  profits  the 
ma.Hter  may  legitimately  derive  from  his  service. 
Of  this  Iatt«r  description  is  salvage.  It  is  an 
extra  benefit,  the  reception  of  which  does  not 
deduct  from  the  profits  the  master  is  entitled  to 
from  his  service.  But  the  case  cited  from  Robin- 
son, where  salvage  was  actually  decreed  to  an 

27(i 


apprentice,  is  in  point.  The  counsel  does  not 
appear  to  the  court  to  construe  that  case  correct- 
ly, when  he  says  that  it  does  not  determine  the 
right  as  between  the  master  and  the  apprentice. 
The  fair  understanding  of  the  case  is,  that  the 
money  was  decreed  to  the  apprentice,  and  was 
to  be  "paid  for  his  benefit. 

Considering  the  case  strictly  on  principle,  that 
portion  of  the  salvage  allowed  ought  to  be  paid 
to  the  master  which  would  compensate  him  for 
having  risked  the  future  service  of  his  appren- 
tice; but  as  this  would  not  amount  to  a  very 
considerable  sum,  and  as  a  liberal  salvage  has 
♦already  been  decreed  to  the  master,  this  [*  27 1 
further  allowance  will  not  be  made  in  this  case. 

Upon  these  principles  the  following  decree  is 
to  be  entered : 

' '  This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  circuit  court,  and  was 
ar^ed  by  counsel,  on  consideration  whereof, 
this  court  doth  reverse  the  sentence  of  the  cir- 
cuit court,  so  far  as  the  same  is  inconsistent  with 
the  principles  and  opinions  hereinafter  stated : 

"This  Court  is  of  opinion  thattoolar^a 
proportion  of  the  net  proceeds  of  the  ship  Buiir- 
eau  and  her  cargo  has  been  allowed  to  the  sal- 
vors, and  that  21,400  dollars  is  a  sufficient  retri- 
bution for  the  service  performed,  which  sum  is 
decreed  to  the  claimants,  except  Captain  Mason, 
whose  rights  are  forfeited  by  embezzling  a  part 
of  the  cargo,  in  full  of  their  demands.  In  dis- 
tributing the  sum  thus  allowed,  this  Court  is  of 
opinion  that  the  owners  of  The  Firm  and  her 
cargo  ought  to  receive  one-third  of  the  whole 
amount  thereof,  of  which  one-third  the  propor- 
tion of  the  owner  of  the  vessel  ought  to  be  to 
that  of  the  owner  of  the  cargo,  as  the  value  of 
the  vessel  and  freight  .is  to  the  value  of  the 
cargo;  that  is,  as  18  to  4. 

"  It  is  further  the  opinion  of  the  Court,  that 
the  remaining  two-thiixis  of  the  salvage  allowed, 
ought  to  be  divided  between  those  who  naviga- 
ted both  The  Firm  and  The  Blaireau,  excluding 
Captain  Mason,  in  the  proportions  directed  by 
the  circuit  court,  with  this  exception,  Uiat  the 
sum  to  be  received  by  Charles  Christie  is  to  be 
the  same  with  that  received  by  a  seaman  on 
board  The  Blaireau. 

' '  In  every  thing  not  contrary  to  the  principles 
herein  contained,  the  decree  of  the  circuit  court 
is  affirmed,  and  the  cause  is  remanded  to  the 
said  circuit  court  to  be  further  proceeded  in. 
according  to  the  directions  given.  The  parties 
are  to  pay  their  own  casts." 

Distinguished— Blatobf.  &,  H.  122;  1  Sum.  840;  1 
SpraRue  270. 

Cited— 2  Cranch  406 ;  1  Pot.  Adm.  09  (n) ;  2  Id.  376, 
382;  Id.282:  1  Id.  60,  63,  66 ;  10  Pet.  122;  5How.aT4: 
7  Id.  57 ;  16  Id.  106 :  8  Wall.  473 ;  Bald.  193 ;  Ben.  560  ; 
Beo  262 ;  Blatchf .  &  H.  48, 44 ;  Id.  29«  127 ;  Id.  134. 243 : 
Id.274:  Abb.  Adm.  322;  Id.  262;  1  Gall.  185;  2GaU. 
199;  1  Curt.  89  :  1  C11ff..229;  Gilp.  73 ;  1  Low  287 ;  2 
Mason 835  :  5  Id. 471 ;  lld.377:  Newb.  884,8»;  Id. 
421 :  Olcott  371 ;  2  Paine  141 ;  1  Spraflrue  96  ;  Id.  430, 
431;  1  Sum.  339:  Id.  426.  427;  3  Id^77 ;  1  Ware  43, 
381;  Id.  482;  31d.96;  2Wash.82;  4  Id.  147  ;  3  Wood. 
148. 


♦OGDEN,  Administrator  of  Cornbll,  r*2  7  2 

BLACKLEDGE,  Executor  of  Salter. 

The  ninth  section  of  the  act  of  assembly  of  North 
Carolina,  passed  in  1715,  which  directs  that  unlets 
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the  creditors  of  deceased  persons  shall  make 
their  cliiim  within  7  years  after  the  death  of  the 
debtor,  they  shall  be  barred,  was  repealed  by  the 
act  of  17S9,  c.  23.  notwithstandinir  the  act  of  1799, 
which  declares  the  contrary. 

A  legislature  cannot  declare  what  the  law  was, 
but  what  it  shall  be. 

The  act  of  limitation  was  suspended  as  to  British 
creditors  durlnir  the  war. 

THIS  was  a  case  certified  to  this  court  from 
the  circuit  court  of  North  Carolina,  under 
the  act  of  Con^rress,  of  29th  April,  1802,  vol.  6,  p. 
Sff.  *.  6,  which  provided  for  the  event  of  an  op- 
position in  the  opinions  of  the  two  judges,  who 
are  by  law  to  hold  the  circuit  court. 

The  certificate  is  in  the  following  fonn,  viz. : 

•  "  United  States  of  America, 
"  North  Carolina  District. 

"At  a  circuit  court  of  the  United  States, 
Wpin  and  held  at  Raleigh,  for  the  district  of 
Xorth  Carolina,  on  WtSlnesday,  the  twenty- 
ninth  of  December,  in  the  year  ot  our  Lord 
one  thousand  eight  hundred  and  two,  and  in 
ihc  twenty -seventh  year  of  American  independ- 
ence. 

"  Present,  the  Honorable  John  Marshall  and 
Henry  Potter,  Esquires. 

**  I?obert  Ogden,  administrator  de  bonds  non, 
with  the  will  annexed  of  Sfimuei  Cornell  v. 
Richard  Blaekledge,  executor  of  Robert  Salter, 
deceased. 

•*  State  of  the  pleadings. 

"  This  is  an  action  of  debt  upon  a  bond  giv- 
en by  the  defendant's  testator,  to  the  testator  of 
the  plaintiff,  on  the  2d  day  of  March,  1775. 

' '  The  defendant,  among  other  pleas,  pleads  in 
liar  an  act  of  the  general  assembly  of  the  state 
of  North  Carolina,  passed  in  the  year  1715,  en- 
titled, "  An  act  concerning  provmg  wills  and 
u'ranting  letters  of  administration;  and  to  pre- 
273*]  vent  frauds  in  the  management  of  *in- 
'estate  estates ;  the  ninth  section  of  which  is  in 
the  following  wonis : 

**  And  be  it  further  enacted  that  creditors  of 
uny  persons  deceas€>d,  shall  make  their  claim 
within  seven  years  after  the  death  of  said  debt- 
or, otherwise  such  creditors  shall  be  for  ever 
fwirred. 

*'  To  which  plea  the  plaintiff  replies,  in  sub- 
stance, that  the  plaintiff's  testator  was,  at  his 
death  a  British  subject,  and  the  debt  within  the 
true  intent  and  operation  of  the  fourth  article 
of  the  treaty  of  peace  concluded  between  the 
King  of  Great  Britain  and  the  United  States. 

**  To  this  replication  the  defendant  demurs, 
and  the  plaintiff  joins  in  demuirer. 

"  This  case  coming  on  to  be  argued  at  this 
term,  it  occurred  as  a  question,  whether  the  act 
i)f  assembly,  recited  in  the  plea  of  the  defend- 
ant, was,  under  all  the  circumstances  stated, 
an<l  the  various  acts  passed  by  the  legislature  of 
North  Carolina,  a  bar  in  this  action. 

"  On  which  question,  the  opinions  of  the 
ju(i.jre8  were  opposed. 

"  Whereupon,  on  a  motion  of  the  phiintiff,  by 
lii'4  counsel,  that  the  point  on  which  the  dis- 
uiniH'ment  hath  happened  may,  during  the  term, 
'k*  stated  under  the  direction  of  the  judges,  and 
notified,  under  the  seal  of  the  court,  to  the  Su- 
preme Court,  to  be  finally  decided. 

'*  It  is  ordered,  that  the  foregoing  state  of 
i)»e  pleadings  and  the  following  statement  of 
facts,  which  is  made  under  the  direction  of  the 
judges,  be  certified,  according  to  the  request  of 
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the  plaintiff,  by  his  counsel,  and  the  law  iu 
that  case  made  and  provided,  to  wit : 

"First.  That  Samuel  Cornell,  the  plaintiff's 
testator,  was,  and  until  his  death  continued  to 
be,  a  subject  of  the  Kmgof  Great  Britain;  and 
the  defendant's  testator  was,  and  till  his  death 
continued  to  be,  a  citizen  of  North  Carolina. 

"  ♦Second.  That  the  defendant's  testa-  [*274r 
tor  died  in  the  year  one  thousand  seven  hundred 
and  eighty;  and  the  defendant,  in  tlie  same 
year,  was  qualified  as  executor. 

"Third.     That  the  plaintiff  sued  out    his 
writ  in  this  suit,  on  the  fifth  day  of  Octol)er,  in 
the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-eight." 
"  United  States  of  America,      i 
**  North  Carolina  district,  jj" 

'*  I,   William   Henry  Haywood. 

clerk  of  the  circuit  court  for  the 

district  of  North  Carolina,  do  here- 

Sealof      by  certify  the  foregoing  to  be  a 

N^^rnr^mna  ^^y  ^^^^  the  minutes.   Given  un- 
*  dCT  my  hand  and  seal  of  office,  at 
Raleigh,  on  the  fifth  day  of  Janu- 
ary, m  the  year  of  our  Lord  one 
thousand  eight  hundred  and  two. 

"  W.  H.  Haywood,  Clerk."* 

Harper  and  Martin,  for  the  plaintiff. 

The  only  question  in  this  case  is,  whether  the 
plaintiff  is  barred  by  the  ninth  section  of  the 
act  of  assembly  of  North  Carolina,  passed  in 
1715.  {Iredell's  Digest  of  the  Laws  of  N-  Caro- 
litia,  p.  30.) 

1.  The  first  inquiry  involved  in  this  general 
question  is,  whether  that  section  was  repealed 
before  its  operation  upon  the  present  case.  We 
contend  that  it  was  repealed.  1st.  By  the  act 
of  assembly  of  North  Carohna,  passed  in  April. 
1784,  c.  S3,  p.  49e,^  which  makes  a*dif-  P275 
ferent  provision  on  the  same  subject.  Its  pre- 
amble refers  to  the  ninth  section  of  the  act  of 

1.— This  heing  the  first  case  under  the  late  act  of 
Contfress,  the  certificate  and  statement  are  copied 
as  a  precedent  which  may  he  of  use  in  future  prac- 
tice. 

2.— A  supplemental  act  to  an  act  entitled  an  act 
for  provingr  of  wills,  aod  ffrauting  administration, 
and  to  prevent  frauds  In  the  management  of  intes- 
tates' estates. 

I.  W^hereas  it  is  enacted  in  the  ninth  section  of 
the  said  act,  '*  That  creditors  of  any  person  ileceas- 
ed  shall  make  their  claims  in  seven  ^'ears  after  the 
death  of  such  debtor,  otherwise  such  creditor  shall 
be  for  ever  barred ;  and  if  it  shall  happen  that  any 
sum  or  sums  of  money  shall  hereafter  remain  in 
the  handsof  any  administrator  after  the  term  of 
seven  years  shall  be  expired,  and  not  recovered  by 
any  of  kin  to  the  deceased,  or  by  any  creditor  in 
that  time,  the  same  shall  be  paid  to  the  churchwar- 
dens and  vestry,  to  and  for  the  use  of  the  parish 
where  the  said  money  shall  remain."  And  as  there 
are  no  churchwardens  and  vestry  to  make  claim  in 
such  caiies 

II.  Be  it  therefore  enacted,  &c.  That  as  soon  as 
an  administrator  shall  have  finished  his  administra- 
tion on  such  estates,  and  no  creditor  shall  make 
any  further  demand,  the  residue  of  such  cftates 
shall  be  deposited  in  the  treasury,  and  there  re- 
main without  interest,  subject  to  the  claim  of 
creditors  and  the  lawful  representatives  of  such 
decedent,  without  being  subject  to  limitation  or 
time. 

HI.  And  be  It  further  enacted,  kc.  That  the 
treasurer  is  hereby  authorized  and  empowered,  in 
all  such  cases,  to  demand  payment  of  such  admin- 
istrator, and  on  refusal  or  delay,  to  f^ive  notice  in 
thirty  days  to  appear  and  show  cause  why  he  re- 
fuses or  delays  payment,  and  on  non-appearance  to 
enter  up  Judgment,  and  thereon  proceed  to  execu- 
tion for  the  imrposes  aforesaid. 
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1715,  and  the  second  section  makes  the  estate 
liable  to  creditors  without  being  subject  to  limi- 
tation or  time/'  which  is  a  negative  mode  of  ex- 
pression, and  clearly  repeals  the  former  pro- 
vision in  the  act  of  1715.  But  even  without 
such  negative  words,  a  statute  may  be  repealed 
by  a  subsequent  act  which  makes  a  different 
provision  on  the  same  subject.  4  Bcui.  Abr,  tit. 
Statute.  And  although  the  act  of  1784  men- 
tions only  administrators,  yet  it  evidently  ap- 
plies to  executors  also.  Indeed,  the  term  ad- 
ministrators comprehends  executors,  for  every 
executor  is  an  administrator;  they  both  plead 
2}len£  admtnisfravit,  and  Jhe  only  difference  be- 
tween them  is,  that  one  is  created  by  the  act  of 
law,  and  the  other  by  the  act  of  the  party. 
Even  the  statute  of  treasons,  ^5  Edw.  III.  stat.  5, 
c.  -?,  in  which  it  is  declared  to  be  petit  treason, 
**  where  a  servant  slayeth  his  master,"  has  al- 
ways been  construed  to  comprehend  a  servant 
who  kills  his  mistress,  or  his  master's  wife ;  a 
fortioH  in  a  remedial  statute  shall  the  term  ad- 
ministrator include  executor.  If^he  ninth  sec- 
tion of  the  act  of  1715  was  repealed  by  the  act 
of  1784,  the  former  was  no  bar  to  the  plaintiff's 
action;  for  the  seven  years  had  not  elapsed, 
after  the  death  of  the  defendant's  testator,  be- 
fore the  repeal  took  place. 

2d.  But  if  the  act  of  1784  did  not  operate  as 
a  repeal,  yet  it  is  contended  that  the  act  of 
1789,  c.  23,  {IredeW a  Digest,  p.  676,)  clearly  re- 
pealed the  clause  of  limitation  in  the  act  of 
1715.  The  6th  section  enacts,  '*  that  all  laws 
276*]  *and  parts  of  laws  that  come  within 
the  purview  and  meaning  of  this  act,  are  hereby 
declared  void  and  of  no  effect."  The  only 
question  upon  this  law  is,  whether  the  9th  sec- 
tion of  the  act  of  1715  comes  within  its  purview 
and  meaning;  and  to  show  that  it  does,  it  is 
only  necessary  to  read  and  compare  the  two 
acts  together.'' 

But  the  legislature  of  North  Carolina  passed 
a  law  in  1799,  (c.  S6,)  which  declares,  in  sub- 
stance, that  notwithstanding  the  6th  section  of 
the  act  of  1789,  the  9th  section  of  the  act  of  1715 
was  not  repealed.  This,  however,  cannot  affect 
the  present  case,  for  this  action  was  *brought 
2  7  7  *]  in  October,  1798,  before  the  law  of  1799 
was  passed.  But  even  if  it  had  been  brought 
after  the  law  of  1799,  that  act  could  not  alter 
the  past  law,  and  make  that  to  have  been  law 
which  was  not  law  at  the  time.  To  declare  what 


the  law  is,  or  has  been,  is  a  iudicial  power;  to 
declare  what  the  law  shall  be,  is  legislative. 
One  of  the  fundamental  principles  of  all  our 
governments  is,  that  the  legislative  power  shall 
be  separated  from  the  judicial. 

[The  Court  stopped  the  counsel,  observing 
that  it  was  unnecessary  to  argue  that  point.] 

The  act  of  1789,  by  making  a  provision  on 
the  same  subject,  dinering  from  that  of  1715, 
would  have  repealed  it  without  the  express 
clause  of  rei)eal  contained  in  the  6th  section. 

Should  it  be  said  that^thoue^h  the  9th  sec- 
tion of  the  act  of  1715  may  be  repealed,  yet  the 
present  action  is  within  the  4th  section  of  the 
act  of  1789,  and  barred  thereby;  the  answer 
is,  that  the  defendant  has  not  pleaded  that  art 
in  bar,  and  the  Court  will  not  notice  a  limita- 
tion unless  pleaded. 

2.  The  second  inquiry  involved  in  the  gen- 
eral question  is,  whether,  if  the  act  of  1789  re- 
pealed the  limitation  of  1715,  the  latter  had 
operated  upon  this  case  before  the  repeal. 

The  defendant's  testator  died  in  1780. 

The  plaintiff's  testator  was  a  British  subject, 
and  his  right  of  action  was  suspended,  not  only 
by  the  act  of  assembly  of  North  Carolina,  pass- 
ed in  1777,  c.  2,  9. 101.  (IredelTa  Digest,  p.  318, Y 
but  by  the  law  of  nations,  which  prohibits  an 
alien  enemy  from  maintaining  any  *ac-  [*27S 
tion  in  the  courts  of  the  nation  with  whom  his 
sovereign  is  at  war:  and  his  ri^ht  of  action 
was  not  restored  until  the  act  of  assembly  of 
1787,  c.  1,  {IredeWs  Digest,  p.  607,)  declared  the 
treaty  with  Great  Britain  to  be  the  law  of  the 


1.— An  act  for  eetabliBhlngr  courts  of  law,  and  for 
resrulating  the  proceedings  therein. 

"  6 101,  PROViDBDf  that  no  person  who  hath  ta- 
iLen,  or  shall  talce,  part  with  the  enemies  of  Ameri- 
ca, or  who  hath  or  shall  refuse,  when  lawfully  re- 
quired thereto,  to  take  the  oath  of  allegiance  and 
abjuration  required  by  the  laws  of  this  state,  or 
who  hath  or  shall  remove  from  this  state  or  any  of 
the  United  States,  to  avoid  flrlving  ttieir  assistance 
in  repellingr  the  invasions  of  the  common  eDfs> 
my,  or  who  hath  or  shall  reside,  or  be,  under  the 
dominion  of  the  enemies  of  America,  other  than 
such  as  are  detained  as  prisoners  of  war,  nor  any 
person  claiming  by  assignment,  representation  or 
otberwise,  by  or  under  any  such  person,  shall  have 
or  receive  any  benefit  of  this  act ;  but  all  right  of 
commencing  and  prosecuting  any  suit  or  suite,  ac- 
tion or  actions,  real,  personal  or  mixed,  shall  be, 
and  is  hereby  suspended,  and  shall  remain  suspend- 
ed, until  the  legislature  shall  make  further  provis- 
ion relative  thereto." 


1.— An  act  to  amend  an  act  entitled  an  act  con- 
cerning proving  of  wills  and  granting  letters  of  ad- 
ministration, and  to  prevent  frauds  in  the  manage- 
ment of  intestates'  estates. 

6  4.  **  And  be  it  further  enacted,  &c.  That  the 
creditors  of  any  person  or  persons  deceased,  if  he 
or  they  reside  within  this  state,  shall  within  two 
years,  and  If  they  reside  without  the  limits  of  this 
state,  shall  within  three  years,  from  the  qualifica- 
tion of  the  executors  or  administrators,  exhibit  and 
make  demand  of  their  respective  accounts,  debts 
and  claims  of  every  kind  whatever,  to  such  execu- 
tors or  administrators;  and  if  any  creditor  or 
credirors  shall  hereafter  fail  to  demand  and  bring 
suit  for  the  recovery  of  his,  her  or  their  debt  as 
above  specified,  within  the  aforesaid  time  limited, 
he,  she  or  they  shall  be  forever  debarred  from  the 
recovery  of  his,  her  or  their  debt  in  any  court  of 
law  or  equity,  or  before  any  Justice  of  peace  within 
this  state." 

There  is  a  saving  to  infants,  persons  non  compos^ 
and  femes  coverts,  and  a  proviso  that  the  delay  shall 
not  be  a  bar,  if  it  is  at  the  special  request  of  the 
defendant. 

II  6.  **  And  be  it  further  enacted.  That  all  laws 
and  parts  of  laws  that  come  within  the  purview 
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and  meaning  of  this  act  are  hereby  declared  void 
and  of  no  effect." 

An  act  to  explain  an  act  passed  in  one  thousand 
seven  hundred  and  eighty-nine,  entitled  an  aot  to 
amend  an   act  concerning  proving  of  wills   and 

f 'ran ting  letters  of  administration,  and  to  prevent 
rauds  in  the  management  of  intestates'  estates, 
passed  in  one  thousand  seven  hundered  and  fifteen, 
and  for  other  purposes. 

"  Whereas  doubts  have  been  entertained  whether 
that  part  of  the  ninth  section  of  the  said  act  passed 
in  one  thousand  seven  hundred  and  fifteen,  which 
requires  the  creditors  of  any  person  deceased,  to 
make  their  claims  within  seven  years  after  the  de- 
cease of  such  debtor,  or  be  forever  barred,  Is  or 
is  not  repealed  by  the  said  act,  passed  in  one  thou- 
sand seven  hundred  and  eighty-nine. 

*'  1.  Be  it  enacted,  Ac.  That  the  said  act  passed  in 
the  year  one  thousand  seven  hundred  and  etgrhtv- 
nine,  shall  not  be  considered  as  a  repeal  of  that 
part  of  the  ninth  section  of  the  act  passed  iu  the 
year  one  thousand  seven  hundred  and  fifteen  afore- 
said ;  but  that  the  same  shall  be  deemed,  held  and 
taken  to  be  in  full  force." 
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bind,  and  directed  the  courts  to  decide  accord- 
ingly. ' 

By  the  4th  article  of  the  definitive  treaty  of 
peace,  creditors  are  to  meet  with  no  lawful  im- 
pediment to  the  recovery  of  their  debts.  The 
limitation,  therefore,  could  not  begin  to  run  be- 
fore the  removal  of  all  such  lawful  impediments. 
The  treaty  was  ratified  on  the  14th  of  January, 
17?*4,  and*  even  calculating  from  that  date,  only 
live  years  had  elapsed  before  the  repeal. 

It  may  be  remarked  also  that  this  same  Samuel 
Cornell  is  one  of  the  persons  expressly  named 
in  the  act  of  confiscation  of  October,  1779,  c.  &, 
[IredtWHDigrnt,  p.  479,)  and  therefore  it  cannot 
be  contended  that  he  was  not  one  of  the  persons 
whose  risrhts  of  action  were  suspended  by  the 
act  of  17^7,  f.  2. 

At  the  time  of  the  repeal  the  plaintiff  was  en- 
titled to  bring  and  maintain  his  action.  No  right 
had  then  vested  in  the  defendant  under  the 
act  of  limitations,  and  therefore  the  principle 
does  not  apply,  that  the  repeal  shall  not  divest 
a  right. 

2  7  9*1  *  Acts  of  limitation  do  not  absolve  the 
debt ;  they  only  bar  the  remedy.  5  Burr.  Si628, 
Quantoek  c.  England.  They  arfe  nothing  more 
tlian  legal  impediments.  The  replication  of  the 
treaty  was  therefore  good. 

March  6th.  Cushinq,  J. ,  delivered  the  opinion 
of  the  Court,  which  was  entered  on  the  minutes 
as  follows: 

This  court  having  considered  the  question, 
whether  an  act  of  assembly  recited  in  the  plea 
of  the  defendant,  was,  under  all  the  circum- 
stances stated,  and  the  various  acts  passed  b^ 
the  legislature  of  North  Carolina,  a  bar  in  this 
action:  which  question,  in  consequence  of  an 
opposition  in  the  opinion  of  the  judges  of  the 
circuit  court  for  the  district  of  North  Carolina, 
was  certified  to  this  court  to  be  finally  decided, 
i<  of  opinion,  that  the  act  of  assembly  recited 
in  the  said  plea  is,  under  all  the  circumstances 
"Stated,  no  bar  to  the  plaintiff's  action,  the  same 
having  been  repealed  by  the  act  of  1789,  c.  23, 
at  which  time  seven  years  had  not  elapsed  from 
I  lie  final  ratification  of  the  treaty  of  peace  be- 
tween Great  Britain  and  the  United  States;  that 
l>eing  the  period  when  the  act  of  limitations  be- 
iran  to  run  against  debts  due  by  citizens  of  the 
L'nited  States  to  British  creditors. 

Cltcd-2  Peters,  413;  1  Dill.  38tt;  1  BIss.  H. 
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Qiu^e,  whether  a  person  born  In  the  colony  of 
New  Jersey  before  the  war  with  Great  Britain,  and 
who  resided  tbere  until  theyoar  17T7,  but  who  then 
Joined  the  British  army  in  Philadelphia,  and  af  ter- 

1.— An  act  declaring  the  treaty  of  peace  between 
the  United  States  of  America  and  the  Kingr  of  Great 
liritain,  to  t>e  part  of  the  law  of  the  land. 

**  1.  Be  it  enacted,  &o.  That  the  articles  of  the  de- 
finitive treaty  between  the  United  States  of  Amer- 
ica and  the  King  of  Great  Britain,  are  hereby  de- 
clared to  be  a  part  of  the  taw  of  the  land. 

**  3.  And  be  it  further  enacted,  &c.  That  the  courts 
uf  law  and  e<iuity  are  hereby  declared  In  all  causes 
and  question!)  cognizable  by  them  respecting  the 
said  treaty  to  Judge  accordingly." 

S.-Present,  Gushing,  Paterson,  Washington  and 
Johnsfjn,  Justices.  The  Chief  Justice  did  not  sit  in 
this  cau9e«httving  formed  a  decided  opinion  on  the 
principal  question,  while  his  interest  was  concern- 
ed. See  The  opinion  of  the  court  in  this  case,  post. 
^'  4,  p.  211. 
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wards  went  to  England,  where  he  has  ever  since 
resided,  and  who  has  always  claimed  to  be  a  British 
subject,  can  now  take  and  hold  lands  in  the  state 
of  New  Jersey,  by  descent  from  a  citizen  of  the 
United  States? 

Whether,  by  the  act  of  the  state  of  New  Jersey 
of  4th  October,  1776,  he  became  a  member  of  the 
new  goverment  against  his  will  ? 

Whether  he  could  expatriate  himself  after  the 
peace? 

Whether  by  expatriation  a  man  becomes  an  alien 
to  all  intents  and  purposes? 

ERROR  from  the  circuit  court  for  the  district 
of  New  Jersey,  to  reverse  a  judgment  giv- 
en for  the  plaintiff  below,  upon  a  special  ver- 
dict in  ejectment. 

The  material  facts  of  the  case  are  stated  in 
the  argument  of  W.  Til^hman. 

W.  Tilghman,  for  plaintiff  in  error. 

The  question  which  arises  in  this  case  is  of 
great  importance,  and  has  never  been  decided 
m  this  court,  nor  in  the  state  of  New  Jersey. 

It  is,  in  .substance,  whether  a  person  born  in 
the  United  States  while  they  were  British  colo- 
nies, and  who  took  no  part  m  favor  of  the  rev- 
olution, but  joined  the  British  army  in  an  early 
stage  of  the  war,  and  from  that  time  to  this,  by 
the  whole  tenor  of  his  actions  and  declarations, 
has  shown  his  election  not  to  be  a  citizen  of  the 
United  States,  but  to  adhere  to  the  British  Em- 
pire, was  capable  of  taking  land  in  New  Jersey 
by  descent  in  the  year  1802. 

There  is  uo  occasion  to  dwell  minutely  on 
the  title.  The  lessor  of  the  plaintiff  had  good 
title  if  Daniel  Coxe,  the  younger,  was  capable 
of  taking  by  descent  from  his  aunt  Rebecca 
Coxe,  who  died  in  1802;  that  is  to  say,  he  has 
title  to  a  certain  undivided  part,  according  to 
the  law  of  descents  in  New  Jersey  concernmg 
which  there  is  no  question. 

Family  disputes  are  always  unpleasant;  yet 
as  laws  regulating  descent  are  merely  of  mimi- 
cipal  creation,  no  one  has  a  right  to  complain 
if,  by  a  change  of  the  law,  he  now  receives  a  less 
portion  than  formerly,  or  even  if  he  receives  no 
portion  at  all. 

*By  the  law  of  New  Jersey,  before  the  r*28 1 
revolution  Daniel  Coxe  would  have  taken  all 
the  estate  of  his  aunt  I^becca,  not  only  to  the 
entire  exclusion  of  his  cousins,  the  children  of 
his  uncle  William  Coxe,  deceased,  but  of  his 
own  sister,  Mrs.  Kempe.  As  the  law  now  stands, 
we  suppose  he  is  entirely  excluded. 

In  tracing  the  conduct  of  Daniel  Coxe,  from 
the  commencement  of  the  revolution  to  the  year 
1802,  which  it  is  necessary  to  do  in  order  to  de- 
cide the  cause,  nothing  more  is  intended  than 
to  bring  into  view  those  facts  from  which  the 
law  must  arise.  It  is  far  from  our  minds  in 
doing  this,  to  pass  any  censure  on  his  conduct. 

In  revolutions  every  man  has  a  right  to  take 
his  part.  He  is  excusable,  if  not  bound  in  duty 
to  take  that  part  which  in  his  conscience  he 
approves. 

I  will  now  proceed  to  state  the  facts  necessary 
to  be  attended  to,  in  order  to  decide  the  cause. 

The  ejectment  is  brought  for  a  messuage  and 
200  acres  of  land  situated  in  Trenton,  in  New 
Jersey. 

Daniel  Coxe,  the  son,  conveyed  to  John  Red- 
man Coxe,  lessor  of  the  plaintiff,  who  had 
previous  notice  of  the  defendant's  claim. 

The  premises  are  part  of  the  estate  of  Rebecca 
Coxe,  deceased,  and  are  of  the  value  of  5,000 
dollars. 
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Rebecca  Coxe  died  at  Trenton,  in  1802,  seized 
in  fee  of  the  premises,  intestate  and  without 
issue. 

In  the  year  1783,  and  before  that  time,  she 
was  a  citizen  of  New  Jersey,  and  so  continued 
until  her  death.  She  left  no  brother  or  sister, 
but  there  were  children  of  her  two  brothers 
Daniel  and  William,  as  follows,  viz. : 

1.  Her  brother  Daniel,  who  died  about  47 
years  ago,  had  issue  Daniel  Coxe  (under  whom 
the  lessor  of  the  plaintiff  claims)  and  Grace 
Kempe,  (widow  of  John  Tabor  Eempe,  de- 
ceased,) both  now  living. 

282*]  *2.  Her  brother  WUliam,  who  died 
in  1801,  left  issue  5  children,  viz.,  John,  Tench, 
William,  Daniel  William,  and  a  daughter  Mary, 
all  now  living;  also  the  following  grandchildren, 
viz. ,  children  of  his  daughter  oarah,  deceased, 
(late  wife  of  Andrew  Allen,)  that  is  to  say,  Mar- 

firet,  wife  of  George  Hammond,  Ann,  Andrew, 
lizabetli,  Maria,  John  and  Thomas;  and  of 
his  daughter  Rebecca  M'llvaine,  deceased, 
named  Rebwjca  Coxe  MTlvaine. 

Daniel  Coxe,  who  conveyed  to  the  lessor  of 
the  plamtiff,  was  born  in  New  Jersey,  where 
he  resided  from  his  birth  until  some  time  in  the 
year  1777,  when  he  removed  to  the  city  of  Phil- 
adelphia while  or  shortly  before  it  was  in  the 
possession  of  the  British  troops. 

From  the  lime  they  took  possession  of  the  city 
in  1777,  he  has  never  resided  in  any  place  within 
the  iurikliction  of  the  United  States,  but  has 
resiaed  in  places  under  the  actual  jurisdiction 
and  government  of  the  King  of  Great  Britain, 
and  at  the  time  of  liebecca  Coxe's  death  he  was 
residing  and  domiciliated  with  his  wife  and 
four  children  at  London. 

In  the  year  1775,  and  long  before,  he  was 
more  than  twenty-one  years  of  age,  was  a  mem- 
ber of  the  king's  council  of  New  Jersey,  and  a 
colonel  of  the  provincial  militia. 

In  the  years  1778  and  1779  he  exercised  a 
civil  office  in  Philadelphia  under  the  authority 
of  the  King  of  Great  Britain. 

W^hen  the  army  evacuated  Philadelphia  he 
followed  it  to  New  York,  where  he  remained 
exercising  a  civil  office  under  the  king,  until  the 
final  evacuation  of  that  city  by  the  British 
troops  in  1783;  until  which  time  he  remained 
possessed  of  his  commissions  and  offices  of 
member  of  the  council  and  colonel  of  the  mili- 
tia, nor  does  it  appear  that  he  has  since  resigned 
either  of  them.  He  has  never  taken  an  oath  of 
allegiance  to  the  United  States,  or  either  of 
them,  or  of  abjuration  of  the  King  of  Great 
Britain,  nor  has  he  by  any  overt  act  ever  exhib- 
ited himself  as  a  citizen  of  the  United  States,  or 
either  of  them.  But  between  the  signing  of 
the  definitive  treatv  of  peace,  and  the  death  of 
Rebecca  Coxe,  he  nas  oone  the  following  acts, 
viz.: 

283*]  *1.  He  has  executed  diverse  writings 
stating  himself  to  be  of  Great  Britain,  or  of  some 
other  place  in  the  British  dominions. 

2.  He  has  for  several  years  carried  on  trade 
and  commerce  as  a  British,  and  not  as  an  alien, 
merchant,  with  all  the  rights  and  privileges  be- 
longing to  a  British  merchant,  by  the  laws  of 
Great  Britain. 

3.  He  has  held  lands  in  England  as  a  tnistee. 

4.  Before  and  since  the  death  of  Rebecca 
C^xe.  he  has  received  a  pension  from  the  King 
of  Great  Britain,  in  consideration  of  his  loyalty 
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and  attachment  to  the  British  king  and  govern- 
ment, and  of  his  losses  by  reason  thereof. 

5.  He  did,  soon  after  the  treaty  of  peace,  ai>- 
ply  .by  petition  to  the  commissioners  to  Inquire 
into  the  losses  by  loyalists,  &c.,  under  certain 
statutes,  viz. :  :i3  Qm.  III.  c.  80,  25  Geo.  III.  r. 
76,  27  Quo.  III.  e.  29,  28  Geo.  III.  c.  4u,  29  Gto. 
III.  c.  62,  or  some  or  one  of  them,  and  by  the 
said  petition  he  did  set  forth  that  he  was  a  Brit- 
ish sulrject,  who  had  suffered  for  his  adherence 
to  the  British  government,  and  prayed  compen- 
sation therefor,  &c.  And  he  did  receive  com- 
pensation for  his  losses  and  sufferings,  and  for 
his  estates  and  possessions,  as  a  loyalist  of  the 
1st  and  3d  titles  or  classes  of  the  statutes,  or 
some  or  one  of  them. 

6.  He  did  in  1795,  or  afterwards,  and  before^ 
the  death  of  the  said  Rebecca  Coxe,  apply,  as  a 
British  subject,  to  the  commissioners  under  the 
6th  article  of  the  treaty  of  amity,  &c.,  of  Idth 
November,  1794,  and  in  his  petition  styled  him- 
self "  Daniel  Coxe,  of  London,  in  the  kingdom 
of  Great  Britain,"  and  stated  that  ' '  he  then  was. 
and  from  his  birth  ever  had  been,  a  subject  of 
the  King  of  Great  Britain,  and  under  the  alle- 
giapce  of  the  said  king." 

An  inquisition  was  taken  in  the  county  of 
Hunterdon,  and  state  of  New  Jersey,  August 
1,  1778,  by  which  it  was  found  that  he  did, 
about  the  9th  of  April,  1778,  join  the  arms  of 
the  King  of  Great  Britain,  and  did  aid  and  abt*t 
them  by  acting  as  a  magistrate  of  police,  &c. . 
against  the  form  of  his  allegiance  to  the  state 
of  New  Jersey,  and  against  the  peace  of  the 
same.  Finaljudgment  was  entered  on  the  said 
inquisition  at  October  term,  1778,  whereby 
*all  his  real  and  personal  estate  in  the  [*294- 
county  of  Hunterdon  was  forfeited  and  vest-ed 
in  the  state  of  New  Jersey.  And  at  Febniarj* 
term,  1779,  process  was  ordered  to  be  issued  to 
the  commissioners  of  said  county  for  the  sale  of 
the  said  real  estate. 

Sometime  in  1778  or  1779,  he  was  attainted 
of  treason  against  the  state  of  Pennsylvania,  in 
consequence  of  not  surrendering  pursuant  to  a 
proclamation  issued  by  the  supreme  executive 
council  of  that  state,  dated  21st  July,  1778,  and 
of  the  said  treason  and  attainder  was  pardone<l 
on  the  6th  of  December,  1802,  by  the  Governor 
of  Pennsylvania. 

By  virtue  of  the  said  inquisition,  judgment, 
and  process  in  New  Jersey,  his  real  estate  in  the 
county  of  Hunterdon  was  seized  and  sold,  and 
is  now  held  by  the  purchasers  thereof  imder  that 
state. 

This  case  presents  three  subjects  for  consider- 
ation. 

1.  What  was  tlie  situation  of  Daniel  Coxe, 
with  respect  to  his  citizenship  or  alienage,  from 
the  commencement  of  the  revolution  to  the  de- 
finitive treaty  of  peace  between  Uie  UnittHi 
States  and  Great  Britain? 

2.  What  was  his  situation  from  the  time  of 
the  treaty  to  the  deatli  of  liebecca  Coxe  in 
1802? 

3.  Supposing  him  to  be  an  alien  in  1802,  is 
there  any  thing  particular  in  his  case  to  exempt 
him  from  the  general  incapacity  of  alien.^  to 
inherit  land? 

First.  What  was  his  situation  lietween  tlie 
commencement  of  the  revolution  and  the  treaty 
of  peace? 

He  was  an  officer  of  the  king's  govemraeni, 
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:i  member  of  the  council,  and  colonel  of  the 
militia,  and,  without  doubt,  under  a  positive 
oath  of  allegiance. 

He  never  owed  natural  allegiance  to  the  state 
of  New  Jersey.  When  the  revolution  was  pro- 
posed, he  had,  a  right  to  choose  his  side,  1  Ball 
.53,  Chapman* 9  Com,  which  was  decided  even 
in  the  verv  heat  of  the  revolution, 
285*1  '*He  did  choose  to  adhere  to  the  Brit- 
isli.  The  record  states  that  he  removed  to 
Philadelphia  before  or  while  it  was  in  posses- 
sion of  the  British,  and  has  adhered  to  them 
ever  since.  He  never  took  the  oath  of  abjura- 
tion of  the  King  of  Great  Britain,  or  of  allegi- 
ance to  the  United  States,  or  any  of  them;  nor 
lias  he  bv  anj  overt  act  exhibited  himself  a  cit- 
izen of  tte  Lnit^d  States,  or  of  either  of  them. 
His  remaining  in  New  Jersey  until  he  found  a 
safe  opportunity  of  Joining  the  British  ought 
not,  on  general' principles,  to  have  bound  him 
to  any  thing  more  than  that  local  allegiance  to 
which  even  foreigners  are  subject. 

But  it  may  be  objected  that  inasmuch  as  he 
n^mained  in  New  Jersey  till  the  year  1777,  and 
the  act  of  4th  of  October,  1776,  {2  WUnoiCn  N. 
J.  LawH,  4,)  declares^that  all  persons  then  abid- 
ing there,  not  only  owe  allegiance,  but  are  mem- 
iiers  of  the  then  government,  it  must  be  con- 
cluded that  he  was  a  citizen. 

I  shall  not  deny  the  right  of  the  state  of  New 
Jersey  to  take  such  precautions  as  they  thought 
proper  for  the  public  safety ;  but  at  all  events  their 
object  was  no  more  than  to  deter  persons  from 
joining  the  enemy  during  the  war,  under  fear 
of  death,  and  loss  of  property. 

They  who  joined  the  enemy  were  a  class  of 
people*  whom  they  did  not  wish  to  receive  again 
jw  citizens.  They  could  have  no  objection  to 
their  being  aliens  after  the  war.  All  such  per- 
sons (provided  they  were  convicted  of  treason, 
or  had  forfeited  their  estates)  were  for  ever  ex- 
cluded from  offices  of  trust  or  profit,  civil  and 
military,  and  from  voting  at  elections  of  repre- 
•^entatives,  &c. ,  by  the  act  of  the  11th  of  Decem- 
IxT.  1778.     2  WUs.  N.  J.  LmM,  75,  s.  2S. 

A.11  these  objects  are  answered  by  preventing 
Daniel  Coxe  from  choosing  his  side  after  the 
4th  of  October,  1776.  Accordingly,  Daniel 
Coxe  was  proceeded  against  with  a  view  to  the 
(X)nfiscation  of  his  property,  but  he  was  never 
attainted.  The  same  proceedings  might  have 
been  had  against  an  inhabitant  of  New  Jersey, 
who  joinea  the  British  between  the  19th  of 
April,  1775,  and  4th  of  October,  1776;  or  even 
a.^ainst  an  inhabitant  of  another  state  who 
280*]  *owned  property  in  New  Jersey.  Act 
of  nth  December,  1778.  2  Wils.  N.  J.  fxiws, 
p.  ^7,  *.  2,  and  p.  68,  s.  S. 

Granting,  then,  the  most  that  can  be  asked, 
that  Daniel  Coxe  could  not  divest  himself  of 
his  allegiance  during  the  war,  we  cannot  infer 
that  the  same  impediment  existed  after  the 
war. 

This  brings  us  to  the  second  consideration. 

2.  What  was  the  situation  of  Daniel  Coxe 
fn)ni  the  peace  to  the  year  1802? 

The  act  of  4th  of  October,  1776,  only  declares 
those  persons  to  be  subjects  who  were  then 
abiding  there.  All  danger  being  over  by  the 
treaty  of  1788,  a  new  era  began,  when  every 
man  had  a  right  to  leave  the  country  and  trans- 
fer his  allegiance  where  he  pleased.  This  is 
a  roost  important  right;  and  although  Daniel 
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Coxe  now  disclaims   it,   he  would  then  have 
thought  its  denial  cruel  and  unjust. 

Of  all  people  the  Americans  are  the  hist  who 
ought  to  call  in  question  the  right  of  expatria- 
tion. They  have  derived  infinite  advantaire 
from  its  exercise  by  others  who  have  left  Eu- 
rope and  settled  here.  It  is  denied  bv  the 
constitution  of  no  state,  nor  of  the  United 
States. 

It  is  positively  affirmed  by  the  constitutions 
of  some  of  the  states,  viz.,  Pennsylvania,  Ken- 
tucky and  Vermont,  and  by  an  act  of  assembly 
of  Virginia. 

The  right  is  also  asserted  by  the  best  writei*s 
on  the  laws  of  nature  and  nations.  Vattel,  h. 
U  <?.  19,  8,  218,  223,  224,  -^^,  ^'  1  Wyckefort, 
(L'Embasmdeur  et  Hesfonctioiu,)  117,  119. 

The  same  right  is  also  asserted  by  our  own  au- 
thors. 1  Judge  WUmn's  Works,  Sll-^17. 1  Tuck- 
er*»  Bl.  App.  426.  (in  a  note.)  Id.  vol.  1,  part  J, 
App.  ^. 

It  is  also  recognized  by  our  courts  of  justice. 
3  Doll.  163,  TaStot  v.  Jannon.  And  the  case  of 
the  Charming  *Betsy,  in  the  circuit  P287 
court  of  Pennsylvanfa,  26th  May,  1802.^ 

It  has  also  been  recognized  by  our  ^vern- 
ment,  who  have  received  and  accredited  in  pub- 
lic characters  from  England,  many  persons  who- 
resided  in  the  United  sftat^s  at  the  time  of  the 
revolution,  viz..  Sir  John  Temple,  of  Massa- 
chusetts, Phineas  Bond,  Esq.  of  Pennsylvania, 
T.  W.  Moore,  Esq.  and  Col.  T.  H.  Barclay,  of 
New  York. 

In  the  commissions  of  all  these  persons,  they 
are  said  to  be  of  London,  or  some  other  place 
in  the  English  territories. 

It  has  been  also  recognized  by  our  let^isia- 
ture,  who  in  their  act  of  naturalization  insist 
on  persons  coming  from  Europe  renouncing 
their  former  sovereign. 

It  is  recognized  by  England  where  other  na- 
tions are  concerned.  They  formerly  allowed 
naturalization  in  their  colonias  after  seven  years' 
j  residence.  They  allowed  it  to  offic^^rs  serving- 
'  four  years  in  the  royal  American  regiments,  and 
they  now  allow  it  to  persons  serving  three  years 
in  their  navy. 

Supposing,  then,  that  Daniel  Coxe  possessed 
this  right  of  expatriation,  does  it  appear  bj^  the 
record  that  he  exercised  it? 

If  he  did  not,  it  is  impossible  that  any  i>erson 
ever  can. 

To  prove  that  he  did,  his  conduct  during  tlie 
war  is  very  natural. 

The  offices  he  held  at  Philadephia  and  New 
York  show  that  he  risked  his  lift  and  fortum* 
with  the  British.  If  he  was  not  then  a  British 
subject  it  was  because  the  act'  of  New  Jersc'v 
of  4th  October,  1776,  estopped  him  from  that 
right.  Nothing  on  his  part  was  wanting.  Af- 
t^r  the  peace  he  removed  with  his  family,  and 
has  remained  in  England/ openly  avowing  him- 
self a  British  subject  evl*r  since. 

*But  to  be  mor«  particular.  [*288 

1,  He  has  carried  on  trade  and  commerce  a."* 
a  British,  not  an  alien  merchant.  On  this  head 
the  British  are  extremely  jealous;  none  but 
bona  fide  British  subjects  enjoy  this  privilege. 
No  American  pofifmUiM  is  allowed  to  hold  a 
ship  under  the  British  navigation  act;  nor  to 
trade  U>  the  British  colonies,  except  under  great 


1.— S.  C.  In  thte  court, see  antf,  p.  W. 
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restrictions ;  nor  to  be  exempt  from  alien  duties; 
nor  to  liold  East  India  stock. 

2.  He  has  been  pensioned  not  only  for  his 
losses,  but  for  Ids  loyalty  and  attachment  to  the 
British  government.' 

8.  He  did,  in  1795,  or  afterwards  apply  as  a 
British  subject  to  the  commissioners  under  the 
6th  article  of  the  treaty  of  19th  November, 
1794,  and  in  his  petition  asserted  that  he  then 
was,  and  from  his  birth  ever  had  been,  a  sub- 
ject of  the  King  of  Great  Britain,  under  the 
allegiance  of  the  said  king. 

This  treaty  affrees  to  make  compensation  on 
the  part  of  the  L' nited  States  to  Bntish  subjects 
who  have  lost  their  debts  by  legal  impediments. 

Daniel  C'oxe  might  have  returned  to  New 
Jersey  after  tlie  peace  and  become  a  citizen  by 
taking  the  oaths,  &c.  The  attainder  in  Penn- 
sylvania wjis  no  hmdrance,*  for  the  treaty  of 
peace  protected  him  from  prosecution. 

Thirdly.  Let  us  now  examine  whether  the 
alienage  of  Daniel  Coxe  is  attended  with  any 
particular  circumstances  enabling  him  to  take 
land  by  descent,  contrary  to  the  general  princi- 
ples of  alienage. 

On  the  execution  of  the  definitive  treaty  of 
p  ice.  the  United  States  and  Great  Britain  were 
seimrate,  independent  governments.  In  that 
treaty  ought  to  have  been  inserted  any  stipula- 
tion which  the  two  nations  wished  to  make 
touching:  the  right  of  property  to  be  held  by  in- 
dividuals. And  they  have  made  some  stipula- 
tions touching  debts,  and  property  both  real  and 
personal,  but  they  were  all  confined  to  the  se- 
curity of  property  then  held. 
280*]  *  With  regard  to  lands  there  was  to 
l>e  no  restitution;  but  Congress  were  to  recom- 
mend restitution  without  condition.  1st.  To 
real  British  subjects.  2d.  To  persons  resident  in 
<listricts  held  by  the  king,  and  who  had  not  borne 
arms  against  the  United  States.  As  to  all  other 
^*rsons,  they  were  allowed  to  go  to  the  United 
btates  and  remain  12  months  to  endeavor  to  get 
back  their  property , and  Conj^ess  were  to  recom- 
mend restitution,*. they  paymg  the  possessors 
the  l)ona  fide  co3f.  There  were  to  be  no  future 
confiscations,  aor  was  any  person  to  suffer  any 
future  loss  or  damage,  in  his  person,  liberty  or 
property.        ,i 

By  the  tre  >»y  of  1794,  British  subjects,  who 
then  held  hS  tX^  in  the  United  States,  were,  so 
far  as  regan^es'  gueh  lands,  not  to  be  considered 
as  aliens;  bfei  they,  their  heirs  and  assigns, 
were  permitte'O  to  hold,  enjoy  and  dispose  of  the 
same,  in  like  \nanner  as  ii  they  were  natives. 

The  general  principle,  that  aliens  cannot  hold 
lands,  has  been  adopted  by  New^  Jersey ;  but  by 
an  act  of  assembly  of  14th  Noveml)er,  1785, 
they  have  made  <in  exception  in  favor  of  mort- 
gagees. 

But  it  is  objected  f  hat  the  constitution  of  New 
Jersey  having  adopt eil  the  common  law  of  Eng- 
land, has  adopted  also  the  doctrine  of  antenati. 

The  adoption  of  the  c<»nimon  law  was  to 
secure  the  liberty  and  property  of  the  citizens 
of  New  Jersey,  without  regard  to  foreign  na- 
tions, and  not  with  a  vie\<*  of  enabling  British 
subjects  to  hold  lands  in  that  state.  It  was  not 
meant  to  adopt  those  parts  which  were  incon- 
venient, or  inconsistent  with  our  situation,  such 
as  that  the  king  can  do  no  wrong,  personal  and 
peri>elual  allegiance,  &c.  Besides,  the  consti- 
tution of  New  Jersey  expressly  excepts  such 
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parts  as  are  inconsistent  with  the  rights  and 
privileges  contained  in  that  charter. 

Now  that  charter  is  at  variance  with  the 
principle  of  antenati,  which  is  founded  on  the 
basis  that  natural  allegiance  cannot  be  shaken 
off;  whereas  the  constitution  of  New  Jersey 
declares  that  protection  and  allegiance  are  re- 
cipnxMil. 

*This  doctrine  of  antenoHin  founded  [*20O 
on  Octlvin's  Ca^,  which  was  determined  6  Jac.  /. 
when  the  ideas  of  the  royal  prerogative  were 
extravagant  and  absurd.  The  authority  of  that 
case  is  much  shaken  by  the  many  absurdities  it 
contains.  Some  of  its  principles'are  ridiculous, 
some  contrary  to  the  present  law  of  England, 
and  some  contrary  to  our  own  constitutions. 
As  instances  of  the  ridiculous,  may  be  cited  his 
4th  union,  which  is  of  the  three  lions  of  Eng- 
land and  that  of  Scotland  quartered  in  one 
escutcheon,  that  Moses  was  the  first  reporter, 
that  all  infidels  are  devils,  and  perpetual  ene- 
mies of  christians.  One  of  the  doctrines  con- 
trary to  the  present  law  of  England  is,  that 
natural  alle^nco  cannot  be  altered  by  the  law 
or  constitution  of  man,  but  is  something  celes- 
tial— dejure  divino.  Witness  theEngli£  revo- 
lution of  1688.  The  same  doctrine  is  also  con- 
trary to  our  constitutions.  Witness  our  own 
revolution ;  the  preamble  to  the  constitution  of 
New  Jersey;  and  the  naturalization  law.  which 
requires  an  oath  of  abjuration. 

WooddetKm,  vol.  i,  Itct,  14,  p.  382,  says,  "  When 
the  king  by  treaty,  ratified  by  act  of  parliament, 
cedes  a  country  to  another  state,  the  inhabi- 
tants, though  bom  under  his  protection,  become 
effectually  aliens,  or  liable  to  the  disabilities  of 
alienage  in  respect  to  their  future  concerns  with 
this  country;  and  similar  to  this  I  take  to  be 
the  condition  of  the  revolted  Americans,  since 
the  recognition  of  their  independent  common- 
wealth.'^ 

An  alien  may  take  by  purchase  or  devise,  but 
not  by  descent;  and  this  is  the  case- even  with 
a  denizen.      Vaiighan,  S78,  Craw  v.  BamMay. 

What  is  the  situation  of  the  people  of  Louisi- 
ana? They  have  been  transferred  from  Eng- 
land to  Spain,  from  Spain  to  France,  and  from 
France  to  the  United  States.  To  whom  do  they 
ow^e  allegiance? 

The  incapacity  of  aliens  to  hold  lands  Lh 
founded  in  public  good  and  convenience.  Bv 
suffering  them  to  hold  lands,  the  revenues  will 
be  transferred  to  strangers;  population  is  pre- 
vented, and  the  state  is  deprived  of  the  personal 
services  of  the  landholders. 

*But  it  is  said  we  should  act  upon  [*201 
principles  of  reciprocity.  That  the  Bntish  al- 
low us  to  hold  lands  in  England  upon  the  prin- 
ciples of  curtesy.  If  their  decisions  have  pro- 
ceeded upon  those  principles,  it  is  no  reason 
why  we  should  allow  the  British  to  hold  lands 
here.  It  may  be  their  policy  to  maintain  the 
principle,  but  it  is  not  ours.  They  had  fifteen 
millions  of  inhabitants,  we  had  only  three.  It 
was  their  interest  to  secure  their  claims  on  this 
country  by  mortgages  and  purchases  of  landH. 
But  our  courts  cannot  decide  upon  such  princi- 
ples. But  if  their  decisions  are  founded  in  law, 
there  was  no  use  in  the  stipulation  of  the  treaty 
respecting  the  right  to  hold  lands.  It  is  only 
by  admitting  that  the  inhabitants  of  the  two 
countries  were  aliens  to  each  other,  Uiat  any 
effect  can  be  given  to  the  treaty. 
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The  priDclple  of  natural  allegiance  does  not 
applv  as  to  this  country.  No  arUeruitus  ever 
owed  natural  allegiance  to  the  United  States. 
There  can  be  but  one  natural  allegiance,  and 
that  was  dut*  to  the  King  of  Great  Britain. 
American  nntenaH,  therefore,  may  hold  lands 
in  England,  because  they  were  born  imder  the 
allegiance  of  the  King  of  England ;  but  English 
tmUmtti  cannot  hold  lands  in  America.  l)ecause 
thev  were  not  bom  imder  the  allegiance  of  the 
United  States. 

It  is  said  in  TiLckefs  Btackntone,  vol.  2,  App. 
ftoU  C,  p.  54,  that  after  tlie  declaration  of  inde- 
pendence, according  to  the  principles  of  the 
laws  of  England,  which  we  still  retained,  the 
natives  of  both  countries,  bom  before  the  sepa- 
ration, retained  all  the  rights  of  birth,  i.  e.  of 
inheriting  lands,  &c. ,  yet  the  preamble  of  the 
Virginia  act  concerning  escheats,  &c.,  passed 
May,  1779,  B  Tuck.  Bl.,  App.  p.  5^,  asserts  that 
on  the  separation  of  the  United  States  from  the 
British  empire,  the  inhabitants  of  the  other 
parts  of  the  empire  became  aliens  and  enemies 
to  the  said  states,  and  as  such  incapable  of 
holding  the  real  or  personal  property  which 
thev  had  before  acquired  in  the  United  States. 

We  say,  then,  upon  the  whole,  1st.  That 
Daniel  Coxe  was  always  a  subject  of  the  King 
of  Great  Britain,  and  never  was  a  subject  or 
citizen  of  the  state  of  New  Jersey ;  and,  2d, 
That  if  he  was  by  force  a  subject  of  New  Jer- 
sey, he  had  a  right,  when  that  force  ceased  to 
292*]  *operate,  to  return  to  his  natural  alle- 
giance, and  sliake  off  the  compulsory  allegiance 
which  had  been  forced  upon  him  by  the  state 
of  New  Jersey,  and  which  he  always  refused 
to  acknowledge;  and  that  he  lias  done  so.  And 
lastly,  that  whether  he  was  always  an  alien  an 
to  the  slate  of  New  Jersey,  or  whether  he  is  to 
be  considered  as  an  expatriated  citizen,  he  is 
still  an  alien,  and,  therefore,  incapable  of  tak- 
ing lands  by  descent. 

Paterson,  J.  Suppose  he  expatriated  him- 
self since  the  peace,  what  is  the  consequence? 
Does  he  thereby  become  a  complete  alien,  so  as 
not  to  l)e  capable  of  taking  lands  by  descent 
afterwards? 

W.  Tilghman.   ^Sf)  I  contend. 

Rjiwle,  contra.  The  title  of  John  Rodman 
Coxe  is  good,  unless  Daniel  Coxe,  his  father, 
was  diisabhHl  to  take  by  descent  from  his  aunt, 
Rebecca  ('oxe. 

But  he  wa.s  capable  of  taking,  unless, 

1.  He  wjis  an  alien;  or, 

2.  Attainted  of  treason. 

The  latter  is  not  found  by  the  jury.  He  was, 
therefore,  not  attainted,  nor  incapabfe  by  reason 
of  any  crime. 

That  he  was  not  an  alien,  I  shall  endeavor  to 
demonstrate. 

1.  Evei3'  inhabitant  of  a  state  became,  at  the 
declaration  of  inde|X'ndence,  a  citizen  of  such 
stale ;  so  far  at  least  as  relates  to  the  right  of 
holding  real  estate. 

2.  He  theneby  owed  allegiance  to  such  state, 
and  acquired  capacity  to  take  and  hold  lands 
in  it. 

3.  Of  this  allegiance  he  could  not  divest  him- 
.ielf.  Of  this  capacity  he  cannot  be  deprived, 
except  in  the  course  of  punishment  for  crimes. 

If  allegiance  be  considered  as  a  contract, 
which  n^q Hires  the  consent  of  both  parties  to 
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make,  it  cannot  be  dissolved  but  by  the  consent 
of  both. 

*1.  The  first  po.sition  is  laid  down  in  [*293 
a  qualified  manner,  because  it  isunnecessaiyto 
take  a  wider  scope  than  the  nature  of  the  ques- 
tion requires.  It  is  unnecessary  to  consider  the 
entire  doctrine  of  allegiance,  and  its  incident 
treason. 

The  fullest  extent  to  which  I  shall  press  this 
first  position  is,  that  prior  to  the  declaration  of 
independence  we  were  all  British  subjects,  and 
as  such  had  the  capacity  to  take  and  hold  lands 
thi-oughout  the  Briti.sh  Empire.  That  the  renun- 
ciation of  allegiance,  the  change  of  government, 
did  not  divest  of  that  right,  even  those  individ- 
uals who  in  no  shape  recognized  or  adhered  to 
the  new  government.  1.  Because  it  was  not 
implied  from  the  nature  of  the  revolution;  and, 
2.  Because  it  was  necessary  to  its  safety  or  suc- 
cess. 

In  the  formation  of  a  new  government  or  so- 
ciety, the  acts  of  the  majority  (what  Buiherfard, 
vol.  2,  p.  18,  calls  the  natursd  majority)  bind  the 
whole. 

The  members  comprising  the  major  part,  are 
citizens  by  choice ;  the  minority  bv  force.  It 
did  not  authorize  the  majority  to  seize  the  prop- 
erty of  the  minority.  They  were  all  members 
of  the  new  state. 

But  by  tiie  opposite  argument,  the  immediate 
effect  of  the  revolution  was  to  commit  the  gross- 
est injustice  on  the  minority;  to  deprive  them 
of  their  possessions  because  they  differed  in 
opinion ;  to  render  them  aliens,  and  divest  them 
of  their  lands. 

Such  intentions  were  not  declared. 

The  independence  of  America  was  a  national 
act.  The  avowed  object  was  to  throw  off  the 
power  of  a  distant  country ;  to  destrojr  the  polit- 
ical subjection ;  to  elevate  ourselves  from  a  pro- 
vincial to  an  equal  state  in  the  great  community 
of  nations. 

It  was,  therefore,  a  political  revolution,  in- 
volving in  the  change  all  the  inhabitants  of 
Amenca;  rendering  them  all  members  of  the 
new  society,  citizens  of  the  new  states. 

*The  declaration  of  independence  was  [*294 
not  a  unanimous  act.  It  was  the  act  of  the  ma- 
jority. But  the  general  sentiment  of  the  day 
was,  that  it  bound  the  minority.  They  were  all 
equally  considered  as  citizens  of  the  United 
Stat&s.  This  principle  was  never  questioned. 
The  minority  were  never  considerea  as  aliens. 
Hence  the  penal  laws  of  that  time,  made  by  the 
states,  consider  some  of  that  minority  as  trai- 
tors. 

Such  intentions  were  not  implied. 

TIk;  people  of  the  colonies  were  absolved  from 
allegiance  to  the  British  crown.  The  political 
connection  between  the  people  of  America  and 
the  state  of  Great  Britain  was  dissolvetl ;  and  in 
the  language  of  the  declaration  of  independence, 
the  riglit  "to  levy  war,  conclude  peace,  con- 
tract alliances,  establish  commerce,  amd  do  all 
other  acts  which  independent  states  may  of  right 
do,"  was  solemnly  asserted,  and  publicly  estab- 
lished. 

To  this  distinguished  act  in  the  history  of  man, 
the  a.ssent  of  the  people  was  essential.  That 
assent  was  implied  from  the  assent  of  the  ma- 
jority. The  assent  of  the  people  could  only  l)e 
known  by  the  assent  of  the  states.  Not  a  state 
dissented. 
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New  Jersey  was  first.  Her  independent  form 
of  government  was  adopted  on  the  2d  of  July, 
1776.  But  the  divdsion  of  the  people  who  com- 
posed the  states,  and  the  disfranchisement  of 
any  part  of  them,  were  not  necessary  conse- 
quences of  that  assent.  Every  inhabitant  con- 
tmued  a  member  of  the  society.  Every  inhab- 
itant, therefore,  continued  to  retain  his  property, 
whether  real  or  personal. 

But  each  individual  state  had  to  form  its  own 
<^vernment,  and  establish  its  own  rules.  We 
must,  therefore,  seek  for  those  rules  in  the  con- 
stitution of  New  Jersey. 

The  1st,  2d  and  3d  articles  organize  the  leg- 
islature, (which,  bv  the  7th,  is  to  choose  the  gov- 
ernor,) the  4th  ana  18th  expressly  vest  the  pow- 
er of  choosing  officers  in  the  inhabitants,  who 
have  resided  m  the  county  for  12  months,  and 
who  have  property  to  a  certain  value.  Thus 
the  inhabitants,  without  distinction,  are  made 
members  of  the  society,  citizens  of  the  state. 
295*  1  Being  citizens,  all  the  *right8  of  acquir- 
ing and  enjoying  property  attached  to  them. 

But  Daniel  Coxe  was  then  an  inhabitant. 
Will  it  be  denied  that  he  then  was  a  member  of 
the  society?  that  he  could  then  hold  lands? 

The  legislature  of  New  Jersey  assembled  on 
the  27th  of  August,  1776,  and  on  the  4th  of  Oc- 
tober, passed  a  law  which  must  remove  all  doubt 
on  this  part  of  the  subject.  Every  person  "abid- 
ing "  within  the  state,  and  deriving  protection 
from  its  laws,  is  declared  to  owe  allegiance  to 
it,  and  to  be  a  member  of  it. 

But  every  man  who  abode  within  the  state 
received  protection  from  its  laws.  It  is  found  by 
the  special  verdict  that  Daniel  Coxe  did  at  that 
time  abide  within  the  state ;  he  therefore  owed 
allowance  to  it,  and  was  a  membejf  of  it. 

The  inquisitions  found  by  the  jury  were 
founded  on  two  acts  of  assembly  of  New  Jer- 
sey. By  those  acts  it  will  appear,  that  the  ob- 
jects of  such  proceedings  were,  and  only  could 
be,  persons  owing  allegiance  to  the  state.  The 
act  of  fifth  June,  1777,  (  Wil^n's  edition  of  Nmn 
Jeraey  Laws,  Appendix,  p.  5,)  offers  a  pardon  to 
*  *  such  subjects  "  of  the  state  as  had  been  sedaced 
from  their  allegiance  to  it,  and  had  joined  the 
enemy ;  and  enacts,  that  if  they  did  not  return 
by  the  first  of  August,  their  personal  estate 
should  be  forfeited,  and  that  if  perishable,  or 
likely  to  fall  into  the  hands  of  the  enemy,  it 
should  be  sold.  The  alienation  of  it  by  such 
I)erson8  was  declared  to  be  void.  But  it  did  not 
forfeit  the  real  estate. 

This  law  speaks  of  their  returning  to  their 
allegiance,  not  as  alien  enemies,  but  as  oiffend- 
ing  subjects. 

The  first  of  the  two  oaths,  required  by  that 
act,  is  in  these  words:  "I,  A.  B.,  do  sincerely 
profess  and  swear,  that  I  do  not  hold  myself 
bound  to  bear  allegiance  to  the  King  of  (Jreat 
Britain.  So  help  me  God. "  The  second  oath 
is,  "I,  A.  B.,  do  sincerely  profess  and  swear, 
that  I  do  and  will  bear  true  faith  and  allegiance 
296*]  *to  the  government  established  in  this 
state,  under  the  authority  of  the  people.  So 
help  me  God." 

The  effect  of  taking  these  oaths  was  a  pardon 
and  restoration  to  the  rights  of  a  subject ;  not  a 
naturalization  as  new  subjects,  but  restoration 
*'  to  all  the  rights  of  the  other  good  subjects  of 
this  state." 

The  subsequent  acts,  prescribing  the  form  of 
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inquest,  &c.,  refer  to  this  act,  and  are  foundc^d 
upon  the  delinquency  or  treason  of  the  offend- 
ers. 

Many  of  the  objects  of  that  law  having  failed 
to  avail  themselves  of  its  offered  clemency,  the 
act  of  18th  of  April,  1778,  was  passed.  \WiJ- 
8oti*8  Laws  of  New  Jersey,  p.  43.)  This  law  was 
founded  on  the  last,  and  expressly  refers  to  it. 
By  this  act  the  real  and  personal  estates  of  such 
persons  are  to  be  taken  into  possession;  the  per- 
sonal to  be  sold,  and  the  real  to  be  rented  out. 

The  preamble  is  in  these  words: 

'*  Whereas  many  of  the  offenders  mentioned 
and  described  in  an  act  of  free  and  general  par- 
don, and  for  other  purposes  therein  mentioned, 
have  neglected  to  avail  themselves  of  the  bene- 
fit thereof:    Therefore  be  it  enacted,"  &c. 

The  next  act  of  assembly  is  that  of  11th 
December,  1778.  By  this  act  the  estates  of  such 
*' fugitives  and  offenders  as  are  in  the  other  acts- 
described,  are  forfeited." 

The  first  section  relates  to  such  fugitives  and 
offenders,  i.  e.  to  inhabitants  owing  allegiance, 
&c. 

The  second  section  that  every  inhabitant  of 
the  state  who,  between  the  19th  of  April,  1775. 
and  the  4th  of  October,  1776,  joined  tlie 
enemy's  army,  or  took  refuge,  or  continued 
with  them,  or  endeavored  to  aid  them  by  coun- 
sel or  otherwise  and  hath  not  since  returned  and 
become  a  subject  in  allegiance  to  the  pri^sent 
government,  by  taking  the  oaths,  &c.  of  alU*- 
giance,  is  declared  guilty  of  high  treason. 

*This,  however,  does*  not  reach  the  [*207 
case  of  Daniel  Coxe,  who  did  not  join  the  Brit- 
ish army  until  the  year  1777. 

By  the  third  section  every  person,  not  an  in- 
habitant of  this  state,  but  of  some  other  of  the 
United  States,  seized  of  real  estate,  who,  since 
the  19th  of  April,  1775,  aided  or  assisted,  &e. , 
as  before  stated,  is  declared  guilty  of  hisrh 
treason  against  the  state  of  New  Jersey. 

In  both  cases  an  inquisition  finding  the  fact.s 
is  declared  to  amount  to  a  forfeiture  of  the 
offender's  real  and  personal  estate;  and  in  both 
cases  it  is  declared  that  such  conviction  shall 
not  in  any  instance  affect  the  person  of  any  such 
offender. 

It  is,  therefore,  only  and  uniformly  in  re- 
spect to  allegiance  to  a  breach  of  the  ifuties  of 
a  citizen  to  the  state  of  New  Jersey,  or  other  of 
the  United  States,  that  the  real  estates  are  for- 
feited; and  no  authority  can  be  collected  from 
any  of  the  laws,  to  proceed  against  real  estate 
held  by  an  alien ;  at  least  it  is  obvious  that  no 
such  proceedings  as  are  directed  by  these  laws 
could  be  supported  against  an  alien,  merely  as 
such. 

2.  That  as  a  recognized  inhabitant,  as  a  mem- 
ber of  the  civil  society,  and  a  person  owiiijr 
(and  permanently  owing)  allegiance  to  tlie  state, 
he  could  hold  lands  within  it,  is  a  position  too 
plain  to  be  disputed. 

The  rule  of  the  common  law  is,  that  all  per- 
sons may  hold  lands,  except  aliens.  1  Bl.  Com. 
371.  2  hi.  Com.  £49.  But  Daniel  Coxe  was  not 
an  alien.  Daniel  Coxe,  therefore,  may  hold 
lands. 

These  two  positions  are  supported  by  the  col- 
lateral effect  of  the  treaty  of  1783.  The  5tli 
article  recognizes  the  capacity  of  all  persons, 
who  have  been  the  subject  of  judicial  proceed- 
ings, to  hold  lands.     Congress  are  to  recom- 
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mend  to  the  legislatures  of  the  several  states,  to 
I>u88  laws  authorizing  those  persons  who  haci 
adhered  to  the  British  cause  to  return  to  Amer- 
ica, and  there  remain  for  12  months,  to  obtain 
restitution  of  their  estates. 

In  each  case,  therefore,  t  le  right  to  receive, 
aud  with  it  the  right  to  retain  and  hold  lands. 
298*]  are  recognized;  for  *it  would  be  absurd 
U)  suppose  that  he  who  is  to  receive  it  by  virtue 
of  the  treaty,  is  immediately  afterwards  to  have 
it  wrested  from  him,  as  an  alien. 

On  the  subject  of  restitution,  Congress  were 
only  to  recommend,  but  on  another,  the  treaty 
is  peremptory.  By  the  6th  article  there  were 
to  be  no  future  confiscations.  As  a  part  of  the 
former  proceedings,  or  connected  with  them, 
the  treaty  removes  that  obstacle  to  the  plaint- 
iff's recover)';  for  the  inquisition  could  only 
operate  on  what  Daniel  Coxe  was  then  seized  of 
or  entitled  to. 

It  h  contended  by  the  opposite  counsel  that 
tbe  treaty  authorizes  to  hold  only  such  lands  as 
could  be*  restored,  not  to  hold  new  acquisitions. 

But  if  our  own  laws  could  recognize  a  person 
as  a  citizen  in  part,  and  an  alien  in  part,  yet 
the  6th  article  gives  them  the  right  to  hold  new 
ac4juisitions  as  well  as  to  retain  what  they  held 
U'fore.  But  the  effect  of  the  9th  article  of  the 
treaty  of  1794  is  still  more  extensive.  It  goes 
to  exclude  escheats  pro  defectu  sanffutnu. 
Neither  they,  nor  their  heirs  or  assigns  shall  be 
considered  as  aliens.  If  Rebecca  Coxe  had 
lieen  a  British  subject,  the  plaintiff  below  could 
have  claimed  under  her  by  virtue  of  the  treaty. 
Shall  he  not  then  inherit  because  he  was  a  citi- 
zen of  the  United  States?  By  the  treaty  of 
1783,  arUeimti  co\i\^  retain  lands  in  both  coun- 
tries. That  of  1794  provides  also  for  postruiti. 
AntefiaU  may  not  only  hold,  but  pass  lands  to 
ptfStTintt'. 

3.  The  third  position  embraces  two  divisions. 

1.  Allegiance. 

2.  Capacity  to  hold  and  transmit  lands. 

1.  Daniel  Coxe  could  not.  by  his  own  act, 
.«et  rid  of  the  allegiance  he  owed  to  New  Jer- 
sey. 

2.  He  could  not,  except  in  the  case  of  punish- 
ment for  crimes,  be  deprived  of  his  capacity  to 
hold. 

This  point  might  be  carried  still  further;  and 
it  may  be  contended  that  if  he  had  expressly 
209*]  endeavored  to  devest  *himseli  of  a 
capacity  to  take  and  hold  lands,  yet  his  heiro, 
being  citizens  of  the  United  States,  might  claim 
under  liim.  But  this  is  not  now  necessary.  It 
in  sufficient  to  show  that  as  he  denies  any  dis- 
claimer of  his  capacity,  so  he  cannot,  by  lEhe  in- 
terested views  of  his  present  opponents,  be  de- 
prived of  it;  for  the  opjposition  is  not  now  made 
by  the  stMe,  but  by  pnvate  individuals  who  en- 
deavor to  blot  him  out  of  legal  existence  that 
they  may  double  their  portion  of  the  inherit- 
«noe. 

It  is  a  principle  of  the  common  law,  (which 
law  is  expressly  adopted  by  the  22d  section  of 
the  constitution  of  New  Jersej',)  that  no  man 
can  put  off  his  allegiance.  J/«7^'a  JL  P.  G.  68, 
i  Bl.  Cam.  369.  Foster'tt  Cr.  hm,  59.  WDtm- 
nld*s  Com. 

It  is  true  that  Blackstone  speaks  of  that  alle- 
pance  which  is  coeval  with  birth:  distinguish- 
ing it  from  local  allegiance,  arising  from  tempo- 
rary residence. 
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But  the  allegiance  due  from  Daniel  Coxe  wa.« 
not  of  the  latter  kind;  it  did  notarise  and  termi- 
nate with  his  residence  in  New  Jerst^y.  It 
sprung  from  his  inhabitancy  in  New  Jersey, 
when  It  created  itself  a  state,  from  his  being 
then,  in  common  with  all  around  him,  a  sub- 
ject of  the  king;  from  the  change  which  those 
around  him,  in  the  course  of  successful  resist- 
ance, made  in  the  form  of  their  political  society, 
by  acts  in  which  the  majority  must  compel  the 
acquiescence  of  the  smaller  number.  That  the 
minority  were  bound  by  the  acts  of  <he  majority, 
was  decided  by  Ch.  J.  Ellsworth,  in  the  circuit 
court  in  North  Carolina,  in  the  case  of  Hamil- 
ton V.  Eden. 

Birth  is  but  evidence  of  allegiance.  At  the 
time  of  a  revolution  residence  is  equally  evi- 
dence of  allegiance  to  the  new  government. 
Indeed  it  is  stronger  if  the  person  Ix?  of  mature 
age.  It  may  at  least  be  considered  as  a  new 
birth. 

It  was  a  natural  allegiance;  as  society  is 
natural  to  man,  and  allegiance  is  natural  to 
society. 

But  without  playing  on  the  word,  it  may  be 
characterized  as.permauent  allegiance ;  the  op- 
posite of  temporary. 

*It  is  said  that  he  never  was  to  be  [*300 
considered  as  a  citizen  of  New  Jersey,  or  if  he 
was,  that  he  expatriated  himself. 

1.  That,  like  Chapman,  he  made  his  election 
before  any  new  government  was  formed,  and 
on  the  dissolution  of  the  old  one;  and,  there- 
fore, never  was  a  subject  of  the  state  of  New 
Jersey.  But  the  distinction  between  these  two 
cases  will  be  wide  and  glaring. 

Chapman  left  Pennsylvania  the  26th  of  De- 
cember, 1776;  Coxe  not  till  September,  1777. 
Chapman  was  acquit te<l  because  he  had  left  the 
state  before  the  11th  of  February,  1777,  on 
which  day  the  laws  of  the  tlien  late  province 
were  to  be  revived,  according  to  an  act  passed 
on  the  28th  of  January,  1777;  and  on  which 
day  the  act  passed  declaring  what  should  be 
treason,  and  that  all  persons  ' '  now  inhabiting, 
ifec.  within  the  limits  of  the  state  of  Pennsyl- 
vania, do  owe  allegiance,"  &c.  It  was,  there- 
fore, declared  that  Tie  was  not  a  subject  at  the 
time  of  his  quitting  the  state  of  Pennsylvania ; 
and  the  Attorney  General  having  averred  that  he 
was  a  subject  and  inhabitant  of  the  common- 
wealth, it  was  held  that  the  issue  was  not  main- 
tained on  his  part.  If  Chapman  had  resided  in 
the  state  on  the  11th  of  February,  1777,  he 
would,  on  the  very  principles  of  his  own  de- 
fense, have  been  liable  to  indictment. 

But  Coxe  was  an  inhabitant  of  the  state  of 
New  Jersey  on  the  4th  of  Octolier,  1776,  when 
a  declaratory  law,  similar  to  that  of  Pensyl- 
vania,  was  passed.  After  which  it  was  too  late 
for  him  to  attempt  to  change  sides.  He  was 
then  fixed  as  a  subject,  and  liable  to  indi(!t- 
ment  for  treason.  Being  thus,  on  the  one  hand, 
subject  to  the  penalties  resulting  from  his  civil 
relation  to  the  commonwealth,  he  is,  on  the 
other,  entitled  by  natural  and  ecjual  justice  to 
the  benefits  of  that  relation. 

[W.  Tilghman  admitted  that  by  the  law  of 
New  Jersey,  Daniel  Coxe  was  to  be  considereri 
as  a  subject  of  New  Jersey  by  force;  and  that 
the  state  had  a  right  to  make  such  a  law.  He 
had  argued  only  upon  the  general  ground,  in- 
dependent of  the  law  of  New  Jersey.] 
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Rawle.  It  is  admitted,  then,  that  he  could 
not  make  his  election  until  the  peace  of 
301*]1783.  It  was  the  first  time  he  *ever 
leard  that,  after  an  arduous  conflict  has  suc- 
essfuUy  terminated,  by  means  of  the  energy 
and  exertions  of  a  majority  of  the  people,  each 
individual  of  the  minority  nad  a  right  of  election 
which  should  look  back  and  give  a  new  aspect 
to  his  conduct  through  the  period  of  the  strug- 
gle. 

[  W.  Tilghman  stated  that  he  did  not  contend 
for  such  an  election,  but  that  all  the  citizens  of 
the  United  States,  after  the  peace  of  1783,  had 
a  right  of  expatriation,  and  Daniel  Coxe  among 
the  rest.] 

Rawle.  Let  us,  then,  consider  this  supposed 
expatriation,  this  imaginary  dereliction  of  his 
country  and  his  rights,  this  abjuration  not  only 
of  allegiance,  but  capacity  to  inherit,  which  is  to 
operate  against  him  as  a  political  estoppel ;  or, 
like  the  ancient  confession  of  villenage,  is  to  de- 
prive him  at  once  of  all  power  to  take  by  de- 
scent or  purchase. 

It  is  perhaps  a  sufficient  answer  to  say  that 
expatriation  is  a  fact  which  ought  to  be  found. 

Our  opponents  have  piled  toj^ther  a  confused 
and  shapeless  mass  of  evidence  on  which  this 
court  cannot  act.  Since  even  if  expatriation 
had  been  allowed  by  the  constitution  or  laws  of 
New  Jersey,  all  the  difflerent  facts  put  together 
would  not  amoimt  to  the  technical  fact  of  ex- 
patriation ;  and  since  if  expatriation  be  not  al- 
lowed, they  are  of  no  more  importance  than 
finding  whether  Mr.  Coxe  wore  a  blue  coat  or  a 
brown  one. 

The  circumstances  most  relied  on  to  prove 
Daniel  Coxe's  expatriation,  is  his  carrying  on 
commerce  as  a  British  subject.  In  this  re8j)ect 
there  has  been  a  hberal  construction  of  the 
rights  of  citizens  of  the  United  States  in  the 
British  courts,  even  as  to  their  navigation  act. 
They  have,  for  the  purposes  of  commerce,  held 
that  a  person  might  be  a  British  subject  as  to  his 
duty  of  allegiance,  and  a  citizen  of  the  United 
States  as  to  his  conunercial  character.  Thus  in 
the  case  of  Marryat  v.  WUsan,  1  Bos.  and  Pull. 
J^iO,  44^,  it  was  held,  that  "both  characters 
may  stand  together;"  and  so  in  all  cases,  so  far 
as  there  are  no  conflicting  duties,  a  man  may  be 
a  subject  of  many  different  governments,  and 
may  enjoy  the  benefits  conferred  upon  him  by 
all.  The  right  of  Daniel  Coxe  to  hold  land 
302*]  *in  New  Jersey  does  not  conflict  with 
any  duty  which  he  owes  as  a  British  subject. 
His  becoming  a  subject  of  Great  Britain,  there- 
fore, as  to  purposes  of  commerce,  is  not  evi- 
dence that  he  had  renounced  his  rights  as  a  citi- 
zen or  subject  of  New  Jersey.  No»does  it  fol- 
low because  he  is  a  British  subject  that  he  is 
not  also  an  American  citizen.  1  Bl.  Com.  369, 
J76.   3  Dall.  169,  Talbot  v.  Jannon. 

What,  then,  is  expatriation?  It  is  said  to  be 
an  operation  by  which  a  citizen  is  made  an  alien. 
And  it  is  contended  that  although  Daniel  Coxe 
was  once  a  citizen  of  New  Jersey,  it  was  against 
his  will,  and  that  the  moment  he  had  it  m  his 
power  by  the  peace  to  throw  off  that  character, 
he  did  it,  and  by  becoming  a  subject  of  the 
King  of  Great  Britain,  he  became  an  alien  to 
New  Jersey,  and,  therefore,  not  capable  of  tak- 
ing lands  by  descent,  in  that  state. 

3lany  of  the  writers  upon  this  subject  have 
confounded  expatriation  with  emigration ;  and 
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hence  has  resulted  great  confasion.     But  the 
ideas  are  very  different  and  distinct. 

Expatriation  is  a  matter  of  municipal  regula- 
tion. 

Emigration  is  of  right.  It  cannot  be  restrain- 
ed without  injustice  and  even  violence.  Expa- 
triation cannot  be  effected  without  public  con- 
sent. 

Expatriation  dissolves  the  original  obligation 
of  the  citizen. 

Emigration  only  suspends  its  activitv. 

Expatriation  incapacitates  from  taking  lands 
in  future. 

Emigration  retains  that  capacity. 

Expatriation  renders  the  future  issue  aliens. 
Emigration  does  not  impair  the  right  to  be  re- 
ceived as  citizens. 

Expatriation  is  an  inconvenient  and  inflex- 
ible cieprivation. 

♦Emigration  destroys  no  rights,  but  fa-  [*303 
cilitates  the  commerce  and  improvement  of  man. 

Hence  in  no  states,  not  depressed  by  the  se- 
verest despotism,  is  emigration  prevented.  Id 
very  few  is  expatriation  even  known. 

Of  the  17  United  States,  one  only  (Virginia) 
has  recognized  or  provided  for  it  by  law.  In 
the  constitutions  of  the  other  states,  which  have 
been  cited,  it  is  the  right  of  emigration  only 
which  is  protected,  and  not  a  word  is  said  of  ex- 
patriation. In  the  laws  of  Great  Britain  there  is 
no  such  term,  or  idea,  as  expatriation.  It  is 
altogether  unknown. 

As  soon  as  a  man  has  expatriated  himself,  his 
lands  would  escheat,  and  he  would  be  divested 
of  all  the  rights  of  a  citizen.  There  has  l)een  yet 
no  case  in  practice  where  the  lands  of  an  expa- 
triated citizen  have  been  escheated. 

It  is  inconsistent  with  the  nature  of  expatria- 
tion, that  the  party  be  permitted  to  retire  from 
the  community  for  purposes  hostile  to  its  "wel- 
fare.  No  citizen  can  expatriate  himself  for  the 
purpose  of  committing  an  act  which  would  be 
treason  without  such  expatriation. 

There  ou^ht  also  to  he  some  municipal  regu- 
lation defining  the  evidence  and  the  mode,  and 
declaring  the  assent  of  the  government.  3  IkUl. 
133,  Timot  r.  Jan^on. 

If  Daniel  Coxe  had  set  up  this  defense  on  an 
indictment  for  treason,  it  would  not  have  avail- 
ed him. 

If,  then,  his  liabilities,  on  the  one  hand,  and 
his  rights  on  the  other,  remained  in  full  force  at 
the  time  of  his  departure ;  if  he  took  with  him 
the  capacity  as  well  as  the  responsibility  of  a 
citizen;  are  the  subsequent  events  of  his  life  to 
act  retrospectively  on  his  departure,  and  tear 
asunder  the  ties  which  bound  him  in  1777? 

If  such  an  effect  can  arise  from  these  causes, 
the  quo  ammo,  the  intention,  ought  to  have 
been  found,  especially  as  it  is  a  recognized  prin- 
ciple that  a  man  may  owe  allegiance  to  two 
countries  at  the  same  time,  and,  therefore. 
*may  lawfully  have  the  intention  of  [*30-^ 
owing  allegiance  to  both  Great  Britain  and  New 
Jersey.  The  court  cannot  decide  that  it  was 
with  intent  to  expatriate.  7  Co.  Calvin's  Ca«f, 
S7.  a.  and  b. ,  £  Tucker's  Blackstone,  App.  53. 
Kirbjf*8  reports  of  Ca«e*  Sup,  Court,  Conrurticitf^ 
p.  407,  Apthorp  V.  Backus. 

The  counsel  for  the  plaintiff  in  error  have  di- 
vided their  case  into  three  questions,  according 
to  three  periods  of  time,  in  the  solution  of 
which  they  have  employed  much  ingenuity. 
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1 .  From  the  beginning  of  the  revolution  to  the 
peac-e  of  1783. 

This  period  seems  to  be  nearly  conceded  ^t 
least  it  is  admitted  that  the  state  had  a  right  to 
compel  the  inhabitants  to  become  members  of 
I  be  new  state  or  society.  It  seems  to  be  ad- 
mitted also  that  there  is  a  sufficient  finding  of 
his  residence  in  New  Jersey  till  1777,  to  bring 
liim  within  all  the  laws  of  that  state.  The  test 
laws  of  1778  could  not  have  influenced  his  de- 
jMfture  in  1777;  nor  did  they  give  him  any 
right  to  dissolve  the  connection ;  because  the 
]X'nalties  imposed  were  the  consequences  of 
political  offense ;  the  punishment  of  treasonable 
tiight.  And  to  suppose  that  a  man,  by  staying 
away  to  avoid  the  punishment  of  the  law,  had 
a  right  to  dissolve  the  obligations  of  the  citizen, 
Is  to  lay  down  a  principle  tending  to  shelter 
ewry  fugitive  from  justice. 

It 'may  be  noticed  that  incapacity  to  hold 
lands  is'not  among  the  penalties  annexed  to  his 
disaffection.  There  are  two  legislative  declara- 
tions: 1.  By  making  him  a  citizen,  and  there- 
by giving  him  the  capacity;  2.  By  imposing 
other  penalties  on  the  offense,  but  reserving 
this  capacity. 

It  has  been  said  that  the  object  of  the  New 
Jersey  laws  was  merely  fiscal.  But  the  citizen- 
f^hip  of  Daniel  Ck)xe  does  not  depend  on  the  in- 
quisition, but  on  the  act  of  1776;  i.  e.  he  would 
have  been  a  citizen  by  virtue  of  that  law, 
although  no  inquest  had  been  taken  against  him. 
305*j  *It  has  also  been  said  that  the  act  of 
1778  includes  those  who  had  offended  against 
other  states,  and  had  never  been  inhabitants  of 
New  Jersey,  and,  therefore,  the  legislature  did 
not  mean  to  compel  them  to  become  citizens. 
The  answer  to  tliis  objection  is  found  in  the  case 
of  Camp  V.  LoektDood,  1  DaU.  393,  in  which  the 
offense  was  decided  to  be  an  offense  not  only 
against  the  particular  state,  but  against  all  the 
states. 

2.  The  2d  period  is  from  the  peace  to  the 
time  of  the  descent  cast  in  1802.  And  it  is  con- 
tended that  in  1783  Coxe  had  a  right  to  make 
his  election  and  choose  his  country. 

But  this  position  is  attempted  to  be  supported 
on  a  false  basis.  No  such  right  is  mentioned 
in  the  treaty.  On  the  contrary  the  5th  and  6th 
articles  manifest  a  mutual  understanding  that 
the  loyalists  were  to  return  home,  to  obtain 
restitution  of  their  estates,  intimating  plainly 
that  if  they  could  obtain  restitution  they  would 
be  entitled  to  hold. 

8.  The  provision  of  the  treaty,  "that  there 
shall  be  no  future  confiscations,"  settles  the 
point  of  a  capacity  to  take  at  present,  and  not 
in  future.  It  was  the  universal  understanding 
that  a  sale  after  the  treaty,  of  property  before 
confiscated,  was  no  breacn  of  the  treaty.  How, 
then,  can  there  be  a  future  confiscation  but  in 
consequence  of  a  future  takinj^?  And  he  who 
can  take  in  future  is  not  an  alien. 

Daniel  Coxe,  who  ought  to  know  the  qtto 
animo  of  all  the  acts  charged  against  him,  de- 
clares, bv  his  counsel,  that  he  never  meant  to 
give  up  his  capacity  to  take  and  hold  lands  by 
aescent  or  purchase:  and  his  counsel  declare 
that  if  such  was  his  intention,  he  could  not  do 
it.  These  are  two  distinct  propositions,  both 
of  which  must  \ye  established  by  our  opponents. 
They  must  prove  not  only  the  will  but  the 
power. 
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But  it  is  said  to  be  a  hardship  to  deny  the 
right  of  expatriation. 

*The  observations  made  upon  this  [*300 
point  apply  only  to  emijrration,  and  the  right 
to  emigrate  is  riot  denied. 

But  when  a  man  turns  his  arms  against  his 
native  country,  and  ungratefully  endeavors  to 
destroy  the  hand  which  fostered  and  fed  him, 
the  arm  of  justice,  though  severe,  is  not  misdi- 
rected. 

And  if  in  the  decline  of  life  he  wishes  to  re- 
turn to  the  bosom  of  his  surviving  friends, and  be 
buried  in  the  tomb  of  his  ancestors,  is  he  to  l)e 
received  only  as  an  alien  and  an  outcast ;  as  a 
modem  citizen  of  the  world ;  a  detached,  rota- 
tory, irresponsible  and  useless  being? 

fnconsistency  runs  through  the  whole  of  the 
argument  for  the  plaintiff  in  error.  The  coun- 
sel contend  for  the  rigid  doctrine,  peculiar  to 
feudal  tenures,  that  an  alien  cannot  hold  land, 
and  yet  discard  the  more  rational  concomitant 
feudal  principle,  which  has  been  engrafted  into 
the  common  law,  that  nemo  potest  ex  usre  patriam. 

The  authorities  which  have  been  cited  do  not 
support  the  principles  contended  for  by  the 
plaintiff's  counsel. 

All  the  American  constitutions  which  have 
been  referred  to,  speak  only  of  emigration. 
Virginia  alone  htis  provided  by  law  for  the  case 
of  expatriation ;  but  tliat  law  cannot  affect  landn 
in  New  Jersey. 

Vattel  speaks  only  of  emigration. 

Judge  W  ilson  uses  only  the  same  expression, 
and  gives  his  opinion  of  what  the  law  ought  to 
be,  not  what  it  is.  It  is  said,  too,  Uiat  he  de- 
cided a  case  in  Virginia,  of  a  claim  under  Lord 
i  Fairfax,  upon  principles  contrary  to  those  con- 
tended for  by  our  opponents..*  t^o  in  the  ca.«*e 
'.  of  Apthorp  V.  Backus,  Kirhy's  Jit  p.  407,  the 
i  *plaintiff  was  a  British  subject  before  [*307 
the  revolution,  and  yet  recovered  the  land  in 
the  year  1788.  * 

1.— Washington,  J".,  said  that  there  was  an  appeal 
in  that  case  to  the  supreme  Court,  which  was  not 
decided,  the  state  of  Virginia  having  compromisitd 
the  cause. 

2.— This  case  was  decided  by  the  Supreme  Court 
of  Connecticut,  before  Richard  Law,  Ch.  J.,  Oliver 
Ellsworth,  Roger  Sherman,  and  William  Pitkin, 
Justices,  and  was  as  follows: 

An  estate  was  mortgag^ed  by  Pitch  to  Stephen  Ap- 
thorp, then  of  Bristol,  in  England,  who  died  Janu- 
ary lat,  1773,  leaving  the  plaintiff  his  only  heir.  It 
was  moved  in  arrest  of  Judgment,  that  it  appears  by 
the  declaration  that  the  piulntiff  is  an  alien,  and« 
therefore,  cannot  by  law  hold  any  real  estate. 

By  the  Court.  A  state  may  eicclude  aliens  from 
acquiring  property  within  it  of  any  kind,  as  its  safe> 
ty  or  policy  may  direct;  as  England  has  done  with 
regard  to  real  property,  etaviug,  that  in  favor  of 
commerce,  alien  merchants  may  hold  leases  of 
houses  and  stores,  and  may,  for  recovery  of  their 
debts  extend  lands,  and  hold  them  and  upon  ouster 
have  an  assize.  Dyer, 2. 6.  Bac.  Ahr.  84.  But  it  would 
be  a^rainst  right  that  a  division  of  a  state  or  king- 
dom, should  work  a  forfeiture  of  property  previous- 
ly acquired  under  its  laws,  and  that  by  its  own  citi- 
zens; which  is  the  case  here. 

The  plaintiff's  titleto  the  laud  accrued  while  she 
was  not  an  alien,  nor  could  she  be  affected  by  the 
disability  of  an  alien,  but  was  as  much  a  citizen  of 
the  now  state  of  Connecticut,  as  any  person  at  pres- 
ent within  it,  and  her  descent  was  cast  under  its 
laws. 

Her  title  is  also  secured  by  the  treatv  of  peace, 
which  stipulates  that  there  shall  be  no  further  for- 
feitures or  confiscations  on  account  of  the  war.  up' 
on  either  side.  The  subsequent  statute  of  this  state, 
declaring  aliens  incapable  of  purchasing  or  holding 
lands  in  this  state,  does  not  affect  the  plaintiff's  title, 
otherwise  than  by  recognizing  and  enforcing  it,  for 
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Whyckefort  reasons  upon  general  principles, 
on  the  subject  of  expatriation;  but  expressly 
reooirnizes  the  law  to  be  otherwise  in  England. 
808*J  *In  the  case  of  TalhtH  v.  Janwn,  the 
( Vmrt  was  of  opinion  that  the  tight  could  DOt  be 
cxerc^ised  without  an  act  of  the  legislature. 

The  case  of  The  Charming  Betgy^  in  this 
court  at  the  laM  term,  did  not  decide  the  pres- 
ent question.  For  the  question  now  is,  whether, 
bv  becoming  a  subject  of  another  sovereign,  he 
is  to  all  intents  and  purposes  an  alien. 

Wocxideson  probably  means  only  posinati  of 
America,  if  he  had  any  clear  idea  at  all  upon 
the  subject. 

February  18.     Stockton,  on  the  same  side. 

There  is*  but  a  single  objection  to  the  title  of 
the  lessor  of  the  plaintiff,  which  is,  that  Daniel 
C'oxe.  under  whom  he  claims,  was  before  and 
at  the  time  of  the  descent  and  conveyance, 
an  alien,  and,  therefore,  could  neither  receive 
nor  transmit  any  estate  in  the  premises  in  ques- 
tion. This  I  shall  deny,  Ist.  Because  Daniel 
C'oxe  was  bom  under  the  same  legiance  with 
the  other  subjects  of  New  Jersey;  2d.  Be- 
cause the  legislature  of  New  Jersey,  after  the 
organization  of  their  independent  government, 
in  the  exercise  of  constitutional  powers  derived 
from  the  people,  by  statute  declared  him  a  sub- 
ject of  the  new  government;  exacted  from  him 
the  duty  and  submission  of  a  subject,  and  pun- 
ished him  for  a  breach  of  his  allegiance;  but 
never  deprived  him  of  his  capacity  to  inherit 
real  estate;  8d.  Being  thus  once  a  subject  of 
New  Jcrs<*y,  by  the  constitution  and  law  of 
that  state  it  was  not  in  his  power  to  make  him- 
self an  alien;  and  if  it  had  Iwen  in  his  power  he 
did  not  exercise  the  right. 

1.  Lit.  ».  198,  defines  an  alien  to  be  **  one 
bom  out  of  the  legiance  of  the  king,"  and  he 
adds,  "if  he  sues  an  action  real,  the  tenant 
may  say  that  he  was  bom  in  a  country  out  of 
the  king's  legiance."  This  is  the  universal 
form  of  pleading  alienage.  The  defendant 
must  show  that  the  plaintiff  was  born  out  of 
the  king's  legiance,  and  where.  The  definition 
of  Littleton,  taken  from  writers  still  older  than 
himself,  has  been  adopted  by  Vaughan,  Hale, 
Foster  and  Blackstone,  indeed  by  all  the  Eng- 
lish lawyers,  and  has  never  been  questioned. 
The  form  of  pleading  is  equally  ancient,  and 
both  together,  present  a  complete  criterion  of 
309*]  the  law.  That  the  place  of  *birth  should 
determine  the  condition  of  the  subject,  is  both 
reasonable  and  natural.  It  is  reasonable,  be- 
cause he  there  receives  the  protection  necessary 
to  the  preservation  of  life,  during  the  helpless 
years  of  infancy;  an  obligation  which  can  be 


it  hath  u  proviso  that  **  the  act  shall  not  be  constru- 
ed to  work  a  forfeiture  of  any  lands,  which  belonged 
to  any  subjects  of  the  King  of  Great  Britain  before 
the  late  war,  or  to  prevent  proprietors  of  such  lands 
from  selling  and  disposing  of  the  same  to  any  inhabi- 
tant of  any  of  the  United  States."  It  Is  not  Indeed  ex- 
pressly MJd,  that  the  proprietors  of  such  lands  ma^ 
maintain  actions  for  the  possosnion  of  them,  but  this 
is  clearly  implied ;  for  lands  without  the  possession 
are  of  no  use,  and  whenever  the  law  gives  or  admits 
a  right,  it  gives  or  admits  also  every  thing  incident 
thereto,  u&  necedsary  to  the  enjoyment  and  exercise 
of  that  right;  and  besides,  they  cannot  sell  their 
lands  till  tliey  first  get  possession  of  them;  for  all 
sales  of  land  in  this  state,  whereof  the  grantor  is 
disposs^sed,  except  to  the  person  in  possession,  are 
by  express  statute  void:  so  that  the  plaintiff  is  not 
barred  of  her  title  or  right  of  action  either  at  com- 
mon law  or  by  statute. 
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conferred  on  him  by  no  other  country ;  becaase 
there  it  is  that  he  is  immediately  invested  with 
Hi  the  privileges  derived  from  society  and 
government ;  giving  him  the  force  of  the  com- 
munity to  protect  him  in  his  rights  of  personal 
liberty,  reputation  and  property,  and  at  a  time 
when  he  could  make  no  return.  How  rea- 
sonable is  it,  then,  that  he  should  owe  to  such 
a  country  the  correspondingduty  of  allegiance? 
It  is  natural,  because  there  exists  in  every  good 
man,  a  virtuous  principle  of  preference  for  that 
country,  nay,  for  that  spot,  where  he  first  drew 
his  breath;  where  be  passed  his  childhood: 
where  his  mind  first  opened  to  the  endearing 
relationships  of  life,  which  nothing  but  the 
hand  of  death  can  extinguish ;  an  amor  patria', 
which  remains  in  spite  of  rejection,  persecution 
and  punishment,  and  which,  even  amidst  the 
conflict  of  the  passions  produced  by  a  sense  of 
injury,  still  secretly  leads  him  to  his  native 
country  as  his  resting  place.  The  common 
law,  founded  in  reason  and  nature,  therefore, 
proclaims  that  no  man  born  a  subject  can  be  an 
alien.  But  it  is  said  that  Daniel  Coxe  was  not, 
at  the  time  of  his  birth,  a  subject  of  the  state  of 
New  Jersey,  and,  therefore,  may  be  an  alien. 
Answer.  At  the  time  of  his  birth,  the  King  of 
England  was  the  common  sovereign  of  Daniel 
Coxe,  and  the  other  citizens  of  New  Jersey; 
and  by  the  principles  and  express  rules  of  the 
common  law%  such  persons  never  can  be  aliens, 
though  a  change  of  sovereigns  should  take 
place,  and  distinct  governments  be  formed ;  for 
as  on  the  one  hand,  the  duty  of  natural  allegi- 
ance accruing  at  birth,  adheres  to  him  through 
life;  so  on  the  other,  the  corresponding  privi- 
leges, among  which  is  the  capacity  to  take  and 
hold  lands,  must  remain,  unless  forfeited  by 
crime.  The  very  point  of  CcUvin'n  Com,  inde- 
pendently of  the  reasoning  of  Lord  Coke, 
proves  this.  There  the  anJtenaiioi  Scotland 
were  held  aliens  in  England,  though  James  was 
sovereign  of  both  countries,  because,  at  the 
time  of  their  birth  they  were  aliens.  So  on  the 
other  hand,  the  pogtruUi  were  declared  subjects, 
and  it  was  held  that  they  always  must  be  con- 
sidered subjects,  because  they  were  subjects  at 
the  time  of*their  birth.  In  7  Coke A*S10 
$7f  b..  Lord  Coke  puts  the  very  case;  *'  Where- 
fore, to  conclude  this  point,  (and  to  exclude 
all  that  hath  been  or  could  be  objected  against 
it,)  if  the  obedience  and  legiance  of  the  subject 
to  his  sovereign  be  due  by  the  law  of  nature,  if 
that  law  be  parcel  of  the  laws,  as  well  of  Eng- 
land as  of  all  other  nations,  and  is  immutable, 
and  that  pontmiH  and  we  of  England  are  unit- 
ed by  birthright,  in  obedience  and  legiance 
(which  is  the  true  cause  of  natural  subjection) 
by  the  law  of  nature,  it  followeth,  that  Calvin. 
the  plaintiff,  being  bom  under  one  legiance  to 
one  King  cannot  h^  an  alien  born." 

This  is  not,  thei),  to  be  considered  as  one  of 
the  extrajudicial  and  fanciful  reasons  of  Lord 
Coke,  of  which  so  much  has  been  said,  but  a 
consequence  not  only  clearly  flowing  from  un- 
doubted principles,  but  adopted  by  ancient 
practice,  and  proved  by  the  history  and  law  of 
England.  Such  was  the  condition  of  those 
provinces  of  France,  claimed  and  held  by  the 
Kitt^  of  England.  These  were  subject  to 
continual  revolutions  and  change  of  sovereigns, 
as  the  arms  of  either  king  prevailed;  but 
Frenchmen,  born  while  the  Kings  of  England 
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were  in  possession,  were  held  not  to  be  aliens 
when  that  possession  ceased,  and  might  hold 
lands  in  England.  7  Coke,  20  b.  is  express  to 
this  purpose,  and  in  ;?  Vin.  S6J.  pi.  11,  it  will 
be  seen,  that  this  doctrine  was  considered 
2i»  law  by  other  judges.  It  has  indeed  been 
^d  that  Calmn*8  Vase  is  not  law,  and  his 
reasoning  has  been  stated  to  be  servile  and  ridi- 
culous. That  it  partakes  largely  of  the  quaint 
pedantry  of  the  times,  is  not  to  be  denied ;  but 
that  my  ^rd  Coke  would  lay  down,  and  take 
such  pains  to  prove,  a  false  position  of  common 
law,  comports  not  with  his  character,  either 
as  a  lawyer  or  a  man ;  and  the  case  of  the  com- 
mcndams  is  of  itself  enough  to  rescue  his  char- 
acter from  the  imputation  of  undue  servility. 
Besides,  the  determination  in  CaMn'%  Ca>se  has 
never  been  overruled  or  questioned ;  it  is  sup- 
ported by  the  names  of  the  venerable  Fleta, 
Bracton  and  Britton.  It  received  the  sanction 
of  Lord  Chief  Justice  Vaughan,  {VaugharCs 
Rep.  285 y)  of  Lord  Hale,  as  may  be  seen  in  his 
Uuitory  of  Vie  Pleas  of  the  Grown;  and  in  4 
Term  Rep.  303 y  the  same  doctrine  is  laid  down 
as  the  modem  law  of  Westminster  Hall,  by 
311*]  *Lord  Kenyon.  This  doctrine  that  the 
anteruiH  should  be  capable  of  inheriting  is 
founded  in  iustice ;  a  right  once  vested  ought 
never  to  be  devested,  unless  it  be  for  a  crime. 
An  empire  is  rent  asunder  by  a  revolution ;  the 
individuals  of  each  territory  may  be  innocent ; 
if  guilty,  they  can  only  suffer  the  punishment 
annexed  by  law  to  the  crime;  it  was  impossible 
for  Daniel  Coxe  to  commit  a  crime  a^inst  New 
Jersey,  which,  could  destroy  his  inheri^ble 
blood,  that  being  saved  even  on  conviction  of 
treason. 

The  opinion  of  the  most  celebrated  jurist  of 
our  country  is  expressly  in  favor  of  my  position. 
Judge  Tucker,  in  his  notes  on  Blackstone,  not 
only  considers  the  rule  in  Calvin's  Case  to  be 
law.  but  applies  it  to  the  antenati  Amenc&us, 
who  he  says  may  hold  lands  in  both  countries. 
^  Tueker*s  Bl.  Appen.  53,  note  c.  But  it  is 
again  said  by  our  learned  adversary,  that  this 
doctrine  of  the  common  law  is  derogatory  to 
the  feelings  and  character  of  freemen,  and 
altogether  inconsistent  with  our  present  forms 
of  government,  and  political  institutions;  it  is, 
however,  conceived  that  this  doctrine  contains 
in  it  no  principle  of  the  nature  ascribed  to  it, 
and  that  its  results  are  especially  applicable  to 
our  political  system.  What  is  the  mjunction 
of  the  common  law?  not  that  a  man  shall,  like 
the  trees  of  our  forests,  be  planted  and  affixed 
to  the  place  where  he  was  bom ;  not  that  he 
shall  be  prohibited  from  bettering  his  condi- 
tion elsewhere ;  it  restrains  not  the  ri^ht  of  emi- 
gmtion  under  proper  restraints  and  limitations; 
on  the  contrary,  the  subjects  of  this  law  enjoy 
more  liberty  in  this  respect  than  all  the  rest  of 
Europe.  It  only  says  to  them,  if  you  do  emi- 
grate, you  shall  still  retain  the  pnvileges  and 
he  un(fer  the  restraints  of  your  natural  allegi- 
ance. What  can  be  discovered  in  this  deroga- 
tory to  a  freeman?  No;  it  should  mther  be 
conHidered  as  an  invaluable  privilege;  the  price 
of  a  reasonable  and  prudent  restraint.  In  it  is 
only  heard  the  voice  of  exalted  patriotism,  say- 
in«r  to  her  children,  ^o  gain  your  support,  seek 
your  happiness  in  fairer  fields,  in  a  more  genial 
clime;  but  remember  (and  it  is  the  only  re- 
straint 1  place  you  under)  raise  not  a  parricidal 
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hand  against  your  native  land.  The  results  of 
this  doctrine  appear  to  me  peculiarly  appli- 
cable to  our  political  position.  We  are  not  a 
confederated  republic.  *Our  general  [*312 
government  is  composed  of  a  numlxjr  of  dis- 
tinct and  independent  sttites,  uniting  under 
one  head  by  mutual  consent  for  common  bene- 
fit. But  an  event  may  happen,  (which  every 
good  man  should  join  with  my  Lord  Coke  in 
his  devout  prayer,  "that  God  of  his  infinite 
goodness  and  mercy  may  prevent,")  time  may 
come  when  this  bond  of  union  may  be  broken, 
this  confederacy  dissolved,  and  these  sovereign- 
ties become  altogether  and  completely  independ- 
ent. In  this  event  what  security  would  a  citizen 
of  one  state  have  for  his  lands  held  in  another, 
but  this  much  reprobated  maxim  of  the  com- 
mon law?  With  it  all  would  be  safe;  we  were 
once  fellow  citizens;  we  owed  allegiance  to  a 
common  head ;  we  never  can  be  aliens.  With  - 
out  it  our  lands  held  out  of  the  state  in  which 
we  live,  would  be  liable  to  escheat  on  the 
ground  of  alienage. 

Let  us  not  affect  to  be  wiser  than  the  law. 
Let  us  not,  for  idle  theories,  absurd  as  well  as 
impracticable,  depart  from  those  principles 
which  have  secured  to  our  ancestors  the  com- 
plete enjoyment  of  their  liberty  and  property. 

2.  But  supposing  that  this  doctrine  of  the 
common  law,  that  the  place  of  birth  does  con- 
clusively fix  the  character  of  a  subject,  should 
l)e  considered  as  not  applicable  to  the  case  of 
a  revolution  by  which  one  part  of  a  nation  is 
severed  from  the  other,  becomes  independent, 
and  forms  a  separate  government.  We  must 
then  search,  ex  necessitate,  for  some  other 
principle,  as  a  substitute  for  the  common  law 
principle,  and  which  shall  denote  who  are  and 
who  are  not  members  of  the  new  community. 
Now,  the  natural,  the  only  practicable  substi- 
tute, is  this,  that  those  residing  at  the  time  of 
the  revolution  in  the  territory  separating  itself 
from  the  parent  country,  are  subject  to  the  new 
government,  and  become  members  of  the  new 
community,  on  the  ground  either  of  tacit  con- 
sent evidenced  by  their  abiding  in  such  terri- 
tory ;  or  on  the  principle  that  every  individual 
is  bound  by  the  act  of  the  majority.  Hence  as 
birth  at  the  common  law  denotes  the  subject, 
so  residence  at  the  time  of  the  revolution  will 
draw  with  it  the  same  consequence.  The  great 
men  who  conducted  the  revolution  in  New 
Jersey  were  at  no  loss  to  discover  this  principle. 
They  recognized  it  by  their  constitution  and 
first  acts  of  legislative  power.  By  law  they 
claimed  all  men  in  the  situation  of  D.  C.  to  be 
their  subjects.  This  brings  me  *to  the  [*313 
second  point,  which  was,  that  D.  C.  could  be 
no  alien  because  the  legislature  of  New  Jersey 
proclaimed  him  a  subject,  claimed  his  alk*gi- 
ance  as  one,  and  punished  him  as  one  for  a 
breach  of  it,  without,  however,  taking  from 
him  his  inheritable  rights.  The  new  constitu- 
tion was  adopted  in  New  Jersey,  July  2d,  1776. 
October  4th,  Wilson  ^\  J.  L.  4.  The  legisla- 
ture then  first  convened  under  it,  passed  their 
treason  act,  in  which  it  is  declared,  ''that  all 
persons  abiding  within  the  state,  and  deriving 
protection  from  the  laws  thereof,  clo  owe  alle- 
giance to  the  government  of  this  st^ite,  estab- 
lished under  the  authority  of  the  pc^ople,  and 
are  to  be  deemed  members  thereof."  Then 
they  go  on  and  declare  all  such  guilty  of  trea- 
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son  who  shall  adhere  to  the  King  of  Great 
Britain,  saving  the  corruption  of  blcxxi.  D.  C. , 
as  the  jury  have  found,  was  bom  in  New  Jer- 
sey, was  living  and  abiding  in  the  state  at  that 
time,  and  adhered  to  the  British  by  joining 
their  army  more  than  one  year  afterwards. 

This  description  of  who  were  subjects  of  the 
state  of  New  Jersey,  was  alwavs  closely  pur- 
sued by  the  le^slature,  and  ended  in  the  seiz- 
ing and  forfeitmg  the  estates  of  all  those  who 
had  withdrawn  within  the  British  lines,  and  so 
could  not  be  attainted  on  trial,  according  to  the 
course  of  the  common  law. 
.  WlUon  y.  J,  L.  Appen.  5,  contains  the  next 
act;  it  is  an  act  of  free  and  general  pardon. 
The  former  act  had  declared  who  were  sub- 
jects, who  could  offend;  this  offers  conditional 
pardon  on  their  return  to  their  allegiance,  and 
forfeits  the  personal  estate  of  those  who  did  not 
accept  proffered  grace.  Then  follow  the  sev- 
eral acts  of  December  8th,  1778,  Appen.  8;  of 
April  18th,  1778,  WOmrVs  N.  J.  L.  43;  of  11th 
December,  1778,  in  which  the  same  descrip- 
tion of  subjects  given  in  the  first  act  is  con- 
firmed ;  provisions  made  to  punish  them  if  they 
persist  in  their  rebellion  to  the  state,  whicn 
ends,  and  in  this  case  did  end,  in  the  entire 
confiscation  of  the  real  and  personal  estate  of  the 
offending  subject.  It  was  observed  on  these  acts, 
that  they  appeared  to  be  rather  of  a  fiscal  na- 
ture than  any  other,  and  were  not  so  much  de- 
signed to  prescribe  duties,  and  punish  trans- 
gressions, as  to  bring  money  into  the  treasury. 
Such  an  object  would  have  been  unjust  and 
pitiful,  and  was  never  contemplated  at  the 
time  they  were  enacted.  No ;  the  patriots  of  that 
3 1 4*1  day  had  a  more  sublime  obiect.  *Their 
great  ooject  was  independence.  By  these  acts 
they  meant  to  legitimate  the  revolution  by  the 
supreme  power  of  the  people.  They  proclaim 
their  new  and  republican  government.  They 
declare  whom  they  consider  as  the  members 
composing  this  new  community.  They  pro- 
ceed to  impose  the  duties  arising  out  of  their 
new  condition,  and  to  enforce  the  j>erformance 
of  these  duties  by  the  sanction  of  adequate  pun- 
ishment for  their  violation.  They  did  not,  it  is 
true,  pass  attainder  acts  affecting  the  person  of 
the  offender,  because  such  acts  w^ere  deemed 
inconsistent  with  their  avowed  principles.  Such 
acts  go  to  take  the  life  of  a  man  without  trial 
by  jury;  to  convict  him  of  personal  offenses 
in  his  absence,  against  a  maxim  of  the  law. 
These  obstacles  did  not  exist  in  so  strong  a  de- 
gree in  proceedings  in  rem,  which  ended  in 
punishment  by  loss  of  property.  Fiscal  con- 
siderations then  had  nothing  more  to  do  with 
this  subject  than  they  have  with  all  other  cases 
of  crimes  punished  iJy  forfeiture  or  pecuniary 
mulcts.  They  arc  but  consequences  of  the 
crime,  not  objects  of  the  law .  The  2d  section 
of  the  last  act.  which  punishes  treasonable  act* 
between  the  19th  of  April,  1775,  when  the  civil 
war  first  broke  out,  and  the  4th  of  October, 
1776.  when  the  treason  act  passed,  it  was  said, 
was  particularly  subject  to  this  objection ;  for 
it  was  urged,  a,H  this  related  to  a  period  prior 
to  the  establishment  of  the  new  government, 
and  lK*fore  (here  was  a  trea.son  act.  there  could 
be  no  other  ground  for  the  provision.  I  con- 
ceive the  learned  gentlemen  equally  mistaken 
in  this  suggestion.  It  is  well  known  in  New 
Jersey  that  government  did  not  cease  between 
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these  days.  The  people  governed  themselves 
in  their  primitive  capacity  by  conunittees  of 
safety  in  each  county,  and  by  a  provincial  con- 
gress. This  congress  did,  in  fact,  paas  an  ordi- 
nance of  treason  soon  after  the  war  commenced,, 
containing  the  same  provisions  with  the  treason 
act  of  the  4th  Octol)er,  1776.  This  section 
then  referred  to  this  notorious  fact,  and  was  de- 
signed to  give  the  sanction  of  the  legislature  to 
the  provisions  of  that  ordinance.  And  both 
this  ordinance  and  this  section  of  th^act,  con- 
tained in  them  nothing  more  than  the  principle 
acted  on  throughout  the  war,  that  Americans 
could  at  no  period  legally  act  again.st  this  coun- 
try, but  were  bound  to  take  its  part  from  the 
first  hour  the  sword  was  drawn.  What,  then, 
is  the  fair  result  of  all  these  provisions  ?  We 
see  an  old  government  dissolved  and  a  new  one 
created.  The  people  at  first,  and  their  repre- 
sentatives afterwanis,  declare  *by  law,  [*315 
all  men  abiding  within  theirterritory  subjects  of 
the  new  government.  They  pass  treason  acts, 
define  allegiance,  and  inforce  its  duties  by  the 
accustomed  sanctions  of  the  law.  Theselaw* 
operated  on  D.  C.  He  was  an  abider  within 
their  territorjr.  They  claim  him  bs>>  a  sul>- 
ject,  and  punish  him  for  refusing  to  yield  ol>e- 
dience.  Shall,  then,  this  same  government, 
which  with  a  voice  of  thunder  proclaimed  him 
a  subject,  and  punished  him  as  one,  or  shall  an 
individual  under  its  laws  now  say  to  him,  you 
are  an  alien?  Shall  he  be  declared  a  subject 
to  punish  him  and  an  alien  to  punish  him  ?  A 
subject  to  take  all  he  has,  and  an  alien  to  pre- 
venuhis  acquiring  any  in  future?  Shall  he  lie 
made  poor  by  citizenship,  and  be  kept  poor  for 
want  of  it  ?  No,  I  apprehend  not.  The  gov- 
ernment, and  all  claiming  through  its  laws,  are 
estopped  to  say  he  is  an  alien,  and  no  act  of  his, 
as  I  shall  directly^  show,  would  alter  his  con- 
dition. The  legislature  never  meant  to  adopt 
such  inconsistent  and  repugnant  principles. 
They  carried  through  their  work  correctly  on 
their  own  plan  It  is  by  pursuing  now  an  op- 
posite one  on  a  scheme  of  private  interest  that 
the  incongruity  is  produced.  They  had  a  right 
to  declare  the  colonists  members  of  the  new 
government,  on  the  clear  republican  principle 
that  the  minority  must  yield  to  the  majority. 
But  they  had  no*  intention  of  going  further  by 
illegally  taking  from  them  their  birthright, 
their  capacity  to  inherit  lands.  These  laws  a iso 
destroy  at  once  the  fanciful  doctrine  of  election 
in  case  of  civil  wars.  It  may,  for  aught  I 
know,  be  just  enough  to  give  nien  a  free"  elec- 
tion in  such  cases  to  adhere  to  the  old,  or  to 
join  the  new  government.  But  then  was  the 
time  to  have  acted  on  this  magnanimous  prin- 
ciple. The  legislature  adjured  it ;  they  de<;la rvd 
bv  their  treason  act  that  no  Jerseyman  liad  an 
efection  to  join  against  his  country. 

The  learned  counsel  seemed  to  yield  to  the 
force  of  this  conclusion,  so  far  as  respected  the 
period  from  the  commencement  of  the  war  lo 
the  treaty  of  peace ;  but  at  the  era  of  the  peace 
he  says,  Mr.  C.  had  a  right  to  continue  a  Brit- 
ish subject,  which  he  did,  and  so  has  l)ecome 
an  alien.  But  we  have  shown  him  to  have  once 
been  a  subject  of  the  state  of  New  Jersey  by 
their  own  concession ;  that  is  to  say,  from*  the 
commencement  of  the  war  to  the  treaty  of  17s*5$. 
This,  then,  o])ens  to  me  the  last  point  I  propo«^e 
to  treat. 
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316*J  *3d.  D.C.  having  once  been  a  sub- 
ject of  New  Jersey,  it  was  not  in  his  power, 
without  the  concurrence  of  New  Jersey,  ex- 
pnssed  by  legislative  act,  to  become  an  alien. 
And  if  tie  possessed  the  power,  he  never  exer- 
cised it. 

The  modem  theory  of  expatriation  has  been 
relied  on;  nay,  our  adversaries  seem  to  place 
their  cause  on  it ;  a  narrow  point  indeed  where- 
on, in  a  common  law  court,  to  defend  an  eject- 
ment !  and  what  becomes  of  it  when  we  reflect 
that  the  Common  law  expressly  prohibits  this 
supposed  right  of  expatriation,  that  the  consti- 
tution of  New  Jersey  expressly  adopt^s  this 
conunon  law,  and  that  the  legislature  have,  by 
particular  act,  enacted  and  incorporated  into 
their  system  the  common  law  doctrine  of  alle- 
giance? 

1.  By  the  common  law,  expatriation  is  not 
barely  not  permitted,  but  it  is  distinctly  pro- 
hibited. The  maxim  of  that  law  is,  nemo  potest 
tx*t€r€  patriam.  By  the  common  law,  allegi- 
ance is  perpetual.  Bracton,  Coke,  Hale,  Fos- 
ter, and  Blackstone  consider  this  as  a  funda- 
mental principle  of  that  law.  Mr.  Swift,  1  vol. 
L.  C.  164,  very  properly  observes,  that  this  is 
the  law  of  such  of  the  United  States  as  have 
adopted  the  common  law  without  altering  this 
principle. 

2.  The  23d  section  of  the  constitution  of 
New  Jersey  adopts  the  common  law  of  England 
generally,  except  such  parts  as  are  inconsistent 
with  the  rights  and  privileges  of  that  charter. 
The  gentlemen  have  relied  on  this  exception ; 
and  the  only  question  must  be,  whether  this 
doctrine  of  tne  common  law  is  inconsistent  with 
the  rights  and  privileges  of  that  constitution. 
Now  1  am  at  a  loss  to  discover  how  perpetual 
allegiance  to  the  government  established  in 
New  Jersey  under  tne  authority  of  the  people, 
can  be  inconsistent  with  the  rights  of  that  char- 
ter which  created  and  set  in  motion  that  very 
government.  What  is  the  true  meaning  of  this 
exception  in  the  23d  section  ?  what  are  the  rights 
retired  by  that  charter?  The  principal  are, 
a  republican  form  of  government;  lerislative 
council  and  general  assembly;  annual  election; 
freedom  of  conscience  in  matters  of  religion ; 
trial  by  jury,  &c.  These  are  the  rights  alluded 
to;  and  it  is  easy  to  see  that  all  those  parts  of 
the  common  law  which  grow  out  of  the  mon- 
archy of  England  were  inconsistent  with  these 
rijrhtH.  But  not  so  is  that  principle  which 
317*]  would  transfer  the  sacred  duty  of  *al- 
legiance,  formerly  due  to  the  king,  with  equal 
force  and  effect  to  the  new  sovereign,  the  peo- 
ple themselves. 

It  was  further  stated  that  the  preamble  of 
the  constitution  asserts  fundamental  principles 
which  are  inconsistent  with  this  common  law 
notion  of  allegiance,  such  as  that  all  power  is 
derived  from  the  people;  that  protection  and 
allegiance  are  reciprocal;  that  when  a  prince 
violates  the  fundamental  laws  he  abdicates  and 
dissolves  the  government,  and  remits  the  people 
to  their  primitive  rights.  This  is  all  very  true; 
but  it  is  equally  true  in  England  by  the  com- 
mon law  as  here:  it  leaves  the  doctrine  of  alle- 
giance where  it  was;  but  on  great  occasions 
transfers  the  duty  of  that  allegiance  from  one 
man  to  another;  or  from  one  form  of  govern- 
ment to  another.  These  principles  were  all 
recognized  and  acted  upon  in  England  in  the 
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revolution  of  1688.  But  did  that  revolution 
change  the  doctrine  of  perpetual  allegiance? 
No!  it  transferred  it  from  James  to  W^illiam, 
but  the  law  remained  the  same.  The  same 
turn  was  attempted  to  be  given  to  this  event  in 
M'Donal^i  Case,  Fo9ter*8  C.  L.  60,  but  it  was 
repelled  by  the  court,  not  only  as  unfounded  in 
law,  but  even  as  bringing  a  reproach  on  that 
glorious  revolution.  Then  not  being  within 
the  exception,  it  stands  on  the  broad  basis  of 
the  common  law,  which  the  people  of  New 
Jersey  have  thought  proper  to  adopt,  and 
which,  I  trust,  they  will  not  be  soon  persuaded 
to  throw  away.  • 

3.  But  the  common  law  doctrine  of  allegi- 
ance has  been  expressly  enacted  into  our  co3e 
by  the  legislature  of  New  Jersey.  WiUon's  N, 
J.  L.  4-  The  treason  act  adopts  the  common 
law  definition  and  division  of  allegiance  in  its 
very  lang^uage  and  terms:  "whereas,  all  per- 
sons abiding  within  this  state,  &c.,  do  owe 
allegiance  to  the  government  of  this  state,  and 
are  to  be  deemed  members  thereof,"  and  "all 
persons  passing  through,  &c.,  owe  temporary* 
allegiance."  Here,  then,  we  have  an  exact 
common  law  description  of  permanent  and  lo- 
cal allegiance.  Afterwards  the  act  proceeds  to 
define  the  crime  of  treason,  in  which  it  pursues 
the  provisions,  and  uses  the  very  words,  {mu- 
tatis mutandis)  of  the  statute  of  Edward  III. 
Now,  what  is  the  conclusion?  The  people,  in 
their  very  constitution,  adopt  the  common  law; 
the  legislature  take  up  the  common  law  idea 
and  division  of  allegiance,  and  pursue  even  the 
English  statute  of  treasons  as  far  as  it  was  in 
any  manner  applicable.  *The  common  [*318 
law  import  of  the  term  allegiance  being  settled,, 
it  follows  conclusively  that  the  words  must  re- 
ceive the  same  interpretation  when  introduced 
into  the  statute.  Tnat  common  law  expres- 
sions must  receive  the  common  law  exposition, 
is  too  clear  to  admit  of  doubt.  Hence  we  find 
that  the  advocates  of  the  doctrine  of  expatria- 
tion have  endeavored,  by  all  m^ns,  to  get  rid 
of  them.  It  is  matter  of  curiosity  to  look  into 
3  Dallas,  141,  to  see  the  pains  the  learned  gen- 
tlemen who  then  first  broached  this  doctrine, 
took  to  get  rid  of  expressions  having  a  fixed 
meaning  by  the  common  law.  The  terms 
allegiance  and  subject  were  thought  to  contain 
sounds  discordant  to  the  ears  of  a  freeman: 
Obedience  and  citizenship  were  to  be  substi- 
tuted. Allegiance  was  feudal ;  it  denoted  only 
the  submission  of  a  slave  to  his  master.  It 
was  monarchical ;  unworthy  a  republican,  who 
ought  not  to  owe  allegiance  even  to  the  people 
themselves.  In  short,  it  could  not  exist  in  a 
free  country.  The  term  subject  was  also  dis 
graceful:  A  subject  must  have  a  master;  that 
master  must  be  a  tyrant,  and  of  course  the  ap- 
pellation was  only  fit  for  slaves.  But  citizen 
was  a  name  worthy  of  a  freeman,  and  the  true 
name  by  which  a  republican  was  to  be  known. 
The  gentlemen  show  their  discretion  in  trying 
to  get  rid  of  terms  of  known  signification  and 
import,  and  substitute  in  their  stead  the  most 
uncertain  and  vague.  But,  unfortunately  for 
the  argument  in  tills  case,  the  plain  men  who 
formed  the  constitution  of  New  Jersey  were 
not  carried  away  by  such  refinements.'  They 
supposed  (perhaps  weakly)  that  allegiance  might 
be  due  to  the  people  as  well  as  to  the  king,  and 
that  even  a  republican  might  be  called,  with- 
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out  oflfense,  a  subject,  provided  his  master  was 
the  law.  Therefore,  they  adopted  these  terms 
of  known  sij^nification ;  and  these  expressions 
must  be  explained  according  to  their  known 
and  established  legal  import  at  the  common 
law.  But  even  if  the  common  law  and  the 
constitution  and  law  of  New  Jersey  did  admit 
this  idea  of  expatriation,  it  might  be  safely 
contended  that  Daniel  Coxe  never  exercised 
the  supposed  right.  An  act  of  this  kind  to 
work  such  important  consequences  should  be 
unequivocal,  and  certainly  intended  by  the 
person  to  produce  the  effect.  If  it  mi^ht  exist 
consistently  witU  the  continuance  of  his  former 
connections  it  shall  not  be  construed  to  dissolve 
them.  Now,  his  removal  to  England  and  re- 
maining there  ever  since,  is  no  act  of  expatria- 
tion. Having  traded  as  a  British  merchant  Is 
319*]  not  inconsistent  with  our  position.  *It 
has  been  determined  in  We.stminster  Hall  that 
a  British  subject  naturalized  here,  is  an  Ameri- 
can merchant  within  the  treaty  of  1774,  and 
may,  as  such,  trade  to  the  East  Indies  against 
the  charter  to  that  company.  Neither  can  the 
fact  of  receiving  compensation  from  the  British 
government  for  losses  during  the  war  be  con- 
}iidered  as  an  expatriation.  That  was  common 
to  all  the  royalists;  yet  those  who  returned 
have  always  been  received  as  subjects  on  taking 
the  oaths  of  allegiance.  Much  less  can  the  cir- 
cumstance of  his  calling  himself  a  British  sub- 
ject alter  his  condition.  If  he  had  called  him- 
self an  American  citizen  without  right,  it 
would  not  make  him  such;  so  if  he  is  really  a 
subject  of  New  Jersey,  in  thccontemplation  of 
the  law  of  the  state,  his  calling  himself  a  sub- 
ject of  Great  Britain  would  not  make  him  an 
alien  to  New  Jersey.  But  Mr.  Coxe  was  cor- 
rect in  calling  himself  so;  he  was  bom  such, 
and  is  such ;  but  the  state  of  New  Jersey,  by 
declaring  him  a  subject,  and  punishing  him  eus 
such,  have  also  taken  him  as  their  subject ;  and 
by  law  liave  only  done  what  is  commonly  pro- 
duced by  the  act  of  the  party;  that  is  to  say, 
created  a  kin(f  of  double  allegiance;  a  matter 
which  happens  here  every  day  in  the  case  of 
the  naturalized  Englishmen. 

The  course  I  have  pursued  relieves  me  from 
the  task  of  following  the  gentlemen  through  the 
general  research  they  have  made  to  support  the 
right  of  expatriation.  If  the  common  law  pro- 
hibits it;  if  the  people  of  New  Jersey  have 
adopted  that  common  law,  and  the  legislature 
enacted  its  provisions,  it  matters  little  what  for- 
eign jurists  think  of  tills  question. 

I  will  make  but  a  few  very  general  remarks. 

1st.  If  the  known  maxims  of  the  common 
law  are  to  be  disregarded,  and  titles  to  land  test- 
ed by  the  reasoning  of  modern  writers,  and  by 
general  principles  of  abstract  right,  the  learned 
counsel  against  us  have  overlooked  a  very  im- 
portant point.  They  should  have  examined 
their  own  objection  and  tried  how  that  would 
comport  with  the  theory  of  modern  times.  The 
reasons  on  which  the  disability  of  an  alien  to 
hold  lands  is  founded  may  be  truly  said  to  be 
more  unsatisfactory  than  those  on  which  the 
doctrine  of  allegiance  is  founded;  and  the  poli- 
cy of  the  United  States,  with  such  an  immense 
320*]  wilderness  to  subdue,  seems  to  *point 
out  the  propriety  of  inviting  foreigners,  by  all 
the  inducements  which  a  clear  right  to  hold 
lands  brings  with  it,  to  populefte  that  wilder- 
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ness.  The  reaaons  for  the  exclusion  were  partly 
feudal,  and  all  such  have  ceased  to  exist  with 
that  system;  and  partly  political,  and  those  ren- 
dered by  my  Lord  Coke  are  of  little  weight, 
and  doubtful  policy,  since  the  extension  of  trade 
and  the  increase  of  money.  But  the  gentlenaen 
are  reduced  to  the  necessity  a^in  of  being 
inconsistent;  they  adhere  with  mflexibilitv  to 
one  maxim  to  exclude  our  title,  and  repudiate 
another  more  important,  clear,  and  settled,  to 
effect  the  same  purpose. 

2d.  If  this  thing  called  expatriation  really  ex- 
ists as  a  right,  it  can  only  l)e  founded  on  mu- 
tual consent.  Not  only  the  party  who  gives  up 
his  allegiance  but  the  state  must  accede  to  it. 
This  public  consent  can  be  expressed  only  in 
one  way  by  law :  hence  it  follows  that  if  the 
right,  strictly  speaking,  exists,  it  must  be  dor- 
mant until  put  in  motion  by  law.  This  law 
will  regulat«  the  forms,  settle  the  terma,  and 
determine  the  consequences  of  expatriation. 
As  it  is  now  contended  for,  it  is  without  anj 
such  restrictions.  A  man  may  shake  off  his 
allegiance  one  year  and  put  it  on  again  the 
next ;  it  may  go  and  come  as  often  as  whim  and 
caprice  shall  dictate.  The  state  of  New  Jersey 
have  never  recognized  by  law  this  right ;  much 
less  have  they  regulated  it:  until  they  have,  it 
must  remain  useless  and  inoperative.  No  state 
in  the  union  but  Virginia  has  passed  an  act 
reco^izing  and  regulating  the  right  of  expa- 
triation. 

3d  and  lastly.  The  treaties  between  the  Unit- 
ed States  and  Great  Britain  which  have  also  been 
used  against  us,  so  far  from  aiding  the  gentle- 
men, are  against  them.  That  of  1788  stipulates 
that  no  future  loss  shall  happen  on  account  of 
the  part  taken  by  those  in  the  situation  of  >Ir. 
Coxe.  during  the  war.  But  if  his  right  to 
inherit  lands  is  taken  from  him  for  that  reason, 
he  has  sustained  a  future  loss.  The  only  fair 
and  liberal  construction  of  this  treaty  is,  that 
the  royalista  were  by  it  restored  to  all  rights 
which  they  possessccl  before,  not  actually  de> 
vested  and  gone  at  the  time  of  that  treaty.  The 
treaty  of  1794  recognizes  the  idea  that  the  anU- 
nati  might  hold  lands,  and  stipulates  that  their 
heirs  may  do  the  same.  Both  together,  we 
apprehend,  fully  protect  the  right  of  Mr.  Coxe. 
It  could  not  be  denied  but  that  if  Miss  Coxe. 
the  intestate,  had  been  herself  *a  British  [*32 1 
subject,  that  Mr.  Coxe  might,  within  the  very 
letter  of  that  treaty,  have  claimed  as  her  heir. 
It  would  be  harsh  indeed  to  put  him  in  a  worse 
condition,  because  she  was  a  subiect.  On  the 
whole,  it  is  submitted  that  the  judgment  below 
ought  to  be  affirmed. 

IngersoU,  in  reply.  The  doctrines  advanced 
upon  the  present  occasion,  are,  to  me,  novel, 
strange,  and  alarming. 

That  the  jxtstmUi,  against  whom  we  have  no 
cause  of  complaint,  should  be  excluded,  while 
the  antenati  are  preferred  who  injured  us.  That 
the  French  who  aided  us  are  called  aliens,  while 
the  British  loyalist  refugee  may  hold  lands  as  a 
citizen,  is  a  language  I  do  not  understand.  If 
the  law  is  so,  it  is  strange,  and  I  must  abandon 
an  idea  I  have  always  cherished,  that  the  rules 
of  law  were  founded  in  sound  sense. 

Daniel  Coxe,  being  more  than  twenty-one 
vears  of  age  at  the  commencement  of  the  revo- 
lution, adheres  uniformly  to  the  British  inter- 
est in  attempting  to  reduce  the  United  States 
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to  submigsion  to  British  claims.  The  attempt 
failing,  at  the  conclusion  of  the  war,  he  quits 
this  country,  settles  in  England,  claims  to  be  a 
British  subject,  and  is  so  acknowledged  by  that 
government  from  1777  to  1805. 

In  1802,  a  relative  dies  in  New  Jersey,  to 
whom  Daniel  Coxe  is  next  of  blood,  and  claims 
to  succeed  by  right  of  descent  as  an  American 
citizen.  The  next  of  blood,  who  is  a  citizen  of 
the  United  States,  excepts  to  him  as  an  alien, 
and  claims  in  her  own  right. 

I  make  two  questions  in  this  cause. 

1.  Did  Daniel  Coxe  expatriate  himself  ?  This 
question  is  naturally  subdivided  into  two  others, 
viz. :  Had  he  a  right  so  to  do?  and  has  he  exer- 
cised that  right? 

2.  Did  such  e2n;)atriation  incur  the  disability 
of  alienage?  and  is  he  thereby  prevented 
from  taking  lands  by  descent  in  the  United 
States? 

I  ask,  (and  it  is  a  question  of  magnitude,) 
could  Daniel  Coxe,  and  has  he  expatriated  him- 
self and  become  a  subject  of  the  King  of  Great 
Britain? 

322*]  *This  is  a  new  case  in  the  history  of 
nations,  to  which  the  little  case  of  Calvin,  the 
Scotchman  bears  no  proportion. 

The  revolution  which  dismembered  the 
mightv  empire  of  Britain,  is  a  subject  of  curi- 
oas,  ol  interesting,  and,  as  introductory  on  this 
ciccasion,  of  profitable  contemplation.  Its  lead- 
ing principle  was  the  reverse  of  what  has  been 
stated  by  the  opposite  counsel,  or  I  am  ignorant 
of  its  origin  and  design. 

I  insist  that  when  the  authority  of  the  moth- 
er country,  as  it  was  called,  was  rejected,  the 
inliabitants  of  the  former  colonies  were  so  far 
in  a  state  of  nature,  that  each  man  was  at  lib- 
erty to  choose  his  side;  remain  a  subjject,  or 
l)ecome  a  citizen.  This  interval  of  election  con- 
tinued until  new  systems  of  government  were 
formed,  adopted,  and  organized,  after  which 
jK-riod  (not  previously)  residence  was  an  impli- 
h1  assent  to  share  the  fortunes  and  the  destinies 
of  the  United  States.  In  Pennsylvania  the  rule 
was  practically  exemplified  in  the  memorable 
case  of  Chapman,  the  British  light  horseman, 
charged  with  treason.     1  Ball.  53. 

When  government  is  regularly  established,  a 
majority  with  propriety  ^verns  the  minority ; 
to  institute  it  legally,  individual  assent  is  neces- 
sary, or  it  deserves  the  name  of  usurpation,  and 
ought  to  be  execrated  as  tyranny.  1  WUsan's 
Works,  316,  317. 

New  Jersey  proceeds  in  a  temperate,  mild 
and  correct  course.  The  constitution  of  the 
2d  of  July,  1776,  offers  the  right  of  suffrage 
without  imposing  its  exercise  on  all  the  inhabit- 
ants.    ConkUiUian  of  New  Jersey,  s.  S,  3,  4, 13. 

In  perfect  conformity  to  the  principle  for 
which  I  contend,  treason  could  not  be  com- 
mitted, even  by  joining  an  invading  army,  un- 
til after  the  4th  of  October,  1776.  WUsar/s  New 
Jersey  Laws,  p.  4.  The  period  is,  in  effect,  ex- 
tended by  the  provisions  of  the  act  of  the  5th 
of  June,  1777,  offering  to  restore  to  the  rights  of 
freemen  all  who  would  return  and  comply  with 
wTtain  conditions  by  the  Ist  of  August  then 
next. 

323*]  Mn  1777,  Daniel  Coxe  joins  the  enemy 
»w  a  fugitive  and  offender;  and  in  August  of  the 
hame  year,  an  inquisition  is  held  to  forfeit  his 
real  estate  for  treason  supposed  to  be  committed 
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about  the  9th  of  April  preceding,  and  judgment 
was  rendered  thereon  m  February,  1779. 

The  counsel  opposed  to  us  exultingly  say, 
Daniel  Coxe  is  by  this  means  recoffnized  as  a 
citizen,  charged  with  the  crimes  incident  to 
that  character  only,  and  entitled  in  return  to 
the  privilege  of  holding  land,  and  cite  authori- 
ties in  support  of  the  position.  1  Bl.  Corn.  371, 
S  Bl.  Com.  249. 

We  admit  that  he  could  take  lands;  so  might 
an  alien,  but  he  could  not  hold  in  either  capaci- 
ty. In  high  treason  the  forfeiture  of  lands 
accrues  not  from  the  time  of  conviction,  but  from 
the  date  of  the  offense. 

If  the  right  of  election  had  passed,  the  right 
of  expatriation  succeeded. 

I  am  told  at  the  commencement  of  the  argu- 
ment that  I  misunderstand  and  misapply  terms, 
and  consider  as  synonymous,  what  are  entirely 
distinct,  if  not  of  opposite  meaning,  expatri- 
ation and  emigration.  That  the  last  is  of  natu- 
ral right,  the  former  of  municipal  regulation. 
That  emigration  cannot  be  restrained,  but  ex- 
patriation requires  the  consent  of  the  govern- 
ment. Emigration  only  suspends  the  activity 
of  allegiance;  expatriation  dissolves  it,  pre- 
cludes from  taking  lands,  and  renders  the  issue 
aliens. 

This  suggestion  accords  perfectly  well  with 
the  views  of  my  learned  antagonist ;  but  does 
he  show  any  authority  in  support  of  his  expla- 
nation? None:  it  is  the  offspring  of  his  own 
creative  imagination. 

Is  it  credible  that  the  conventions  of  Penn- 
sylvania, Kentucky,  and  Vermont,  thought  it 
necessary  to  restrain  their  legislatAires  from  pre- 
venting temporary  absences  of  their  citizen^ 
retaining  their  political  connections  within  their 
respective  states? 

*A  train  of  reasoning  is  unnecessar}"^  [*324t 
on  this  point;  I  find  the  text  and  the  comment 
together.  1  WUsarCn  Workfi,  311,  Tucker's 
BlacksUme,  vol.  1,  part  2,  App.  p.  96.  Has  a 
state  the  right  to  prohibit  the  emigration  of  its 
members?  May  a  citizen  dissolve  the  connec- 
tion between  him  and  his  country?  Judge 
Tucker  considers  expatriation  and  emigration 
of  the  same  import.  In  Judge  Wilson's  works 
the  word  expatriation  is  not  used  in  the  whole 
lecture.  The  9th  article  and  35th  section  of  the 
Constitution  of  Pennsylvania  is  introduced,  and 
the  whole  course  of  argument  shows  the  word 
emigration  is  to  be  understood  as  co-extensive 
with  expatriation. 

Taking  the  word  emigration,  then,  in  its 
most  extensive  sense,  is  the  right  of  expatria- 
tion, as  has  been  represented,  the  mere  whim  of 
modem,  fanciful,  theoretical  writers?  I  say  it 
is  as  ancient  as  the  society  of  man. 

It  is  only  by  establishing  the  converse  of  the 
proposition,  the  common  law  idea  that  the  nat- 
ural born  subject  of  one  prince  cannot,  by 
swearing  allegiance  to  another,  or  by  any  other 
act,  discharge  himself  from  his  allegiance  to  the 
former,  that  the  principle  of  emigration  can  be 
made  a  matter  of  doubt.  1  l\tck.  Bl.  part  2, 
App.  p.  90.  I  deny  that  this  common  law  prin- 
ciple is  founded  in,  or  consonant  to,  the  divine 
law,  the  law  of  nature,  the  law  of  nations,  or 
the  constitution  of  the  state  of  New  Jersey. 
The  Bible  is  the  most  venerable  book  of  an- 
tiquity; there  we  find  expatriation  practiced, 
approved,  and  never  restrained.     The  family 
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of  Jacob  became  subjects  to  the  Egyptian  mon- 
arch. Moses  abandoned  E^jpt,  his  native  land, 
and  David  left  Saul,  his  pnnce. 

The  law  of  nature,  abstractedly  considered, 
knows  neither  prince  nor  subject.  From  this 
source,  therefore,  the  common  law  principle 
cannot  be  derived. 

Particular  nations  have  prohibited  their 
people  from  migrating  to  another  country,  but 
the  prohibition  did  not  arise  from  the  practice 
of  nations  towards  each  other.  At  Athens, 
325*]  after  a  man  examined  the  laws  of  *the 
republic,  if  he  did  not  approve  of  them,  he  was 
at  liberty  to  quit  the  countrv  with  his  effects. 
By  the  constitution  of  the  *!Roman  common- 
wealth, no  citizen  could  be  forced  to  leave  it,  or 
not  to  leave  it,  when  made  a  member  of  an- 
other which  he  preferred.  Even  under  the 
emperors,  as  long  as  any  remains  of  liberty 
continued,  it  was  a  rule  that  each  one  might 
choose  the  state  of  which  he  wished  to  be  a  sub- 
ject or  citizen.  Where  did  the  Romans  ejet 
their  laws?  From  the  Grecians.  Where  did 
the  Grecians  get  their  laws?  From  the  Eastern 
nations — the  aborigines  of  the  earth.  The 
right  of  expatriation,  therefore,  as  far  as  we  can 
trace  it,  has  been  recognized  in  the  most  remote 
antiquity.  Among  modem  nations  the  prac 
tice  is  various;  the  Muscovites  forbid  it;  in 
Switzerland  it  is  permitted :  some  princes  con- 
sider their  subjects  as  riches,  as  flocks  and 
herds,  and  their  edicts  correspond  to  these  false 
notions.  Vattd,  b.  1,  c.  19,  8.  225.  Consult 
jurists,  Groti.us,  Puflendorf,  Burlamaqui,  Vat- 
tel ;  they  are  of  opinion,  that  every  man  has  a 
natural  right  to  migrate,  unless  restrained  by 
laws,  and  that  these  cannot  restrain  the  ri^ht 
but  under  special  circumstances,  and  to  a  lim- 
ited degree.  The  strong  and  masculine  under- 
standing of  Mr.  Locke  revolted  at  the  illiberal 
ideas  of  English  jurisprudence  in  this  particu- 
lar; he  examined  the  right  claimed  to  prohibit 
emi^tion,  and  declares  that  examples  of  emi- 
gration are  frequent  in  history,  profane  and 
sacred,  and  that  it  has  been  the  practice  from 
the  beginning  of  the  world  to  the  time  he  wrote. 
Wyckefort  has  a  section,  the  title  of  which  is, 
the  prince  may  employ  foreigners  in  his  em- 
bassies, even  in  their  own  country.  Wyckefort, 
p.  116,  119.  After  a  narrative  in  which  he 
shows  that  this  had  been  the  practice  of  Europe, 
he  proceeds  to  consider  its  propriety,  which 
he  infers  from  the  right  of  expatriation.  Mr. 
Rawlc  has  read  as  cited,  that  passage  to  which 
Mr.  Tilghman  did  not  refer,  and  omitted  to 
answer  what  Mr.  Tilghman  did  read. 

Lastly,  the  Constitution  of  New  Jersey  is 
founded  on  sentiments  which  repel  the  idea  of 
perpetual  allegiance,  and  imply  and  include 
the  right  of  expatriation. 

Whatever  diversity  there  may  have  been  in 
326*]  the  stmtiments  *of  writers,  and  in  the 
laws  and  practices  of  states  on  the  subject  of 
emigration  in  general,  there  never  has  been  a 
doubt  in  this  country,  but  that  when  a  civil 
war  takes  place  each"  member  of  the  society 
has  a  right  to  choose  his  side. 

The  nrst  view  we  have  of  New  Jersey  and 
Daniel  Coxe,  is  in  a  state  of  enmity;  the  state 
treating  him  as  a  refugee;  Daniel  Coxe  declar- 
ing himself  a  British  subject,  acting  in  concert 
with  an  invading  army. 

Trace  the  circumstances  distinctly,  and  we 
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shall  And  the  right  of  election  between  the  two 
governments  restored  to  him,  and  that  he  ex- 
patriates himself  with  the  consent  of,  if  not 
propelled  thereto,  by  the  state  of  New  Jersey. 

On  the  11th  of  December,  1778,  the  legisla- 
ture of  New  Jersey  passed  an  act  whereby  they 
disfranchise  all  persons  who  were  of  the  char- 
acter, and  had  pursued  the  conduct,  of  Daniel 
Coxe.  At  the  treaty  of  peace,  his  treason  was 
canceled,  forgiven,  buried  in  oblivion,  or  at 
least  remembered  only  to  prevent  restitution 
of  his  forfeited  estates.  The  disfranchising  act 
continued  in  full  operation  unrepealed,  and  un- 
affected by  the  restoration  of  harmony  between 
the  two  countries.  Under  these  circumstances 
he  had  his  choice;  he  might  have  returned  to 
New  Jersey,  or  to  any  other  state.  The  prin- 
ciples of  the  Constitution  justified  him  in  be- 
cfOmin^  a  British  subject,  within  the  rules  of 
expatnation,  as  stated  by  the  opposite  counsel. 
That  he  made  his  choice  is  proved  by  unequivo- 
cal evidence  that  leaves  no  room  lor  doubt  or 
controversy  as  to  the  fact. 

Mr.  Rawle  has  himself  enumerated  ei^ht 
heads,  under  which  the  evidence  of  his  expa- 
triating himself,  and  becoming  a  British  sub- 
ject may  be  classed;  1.  Joining  the  British 
army  in  1777;  2.  Volimtary  residence  with 
them  at  Philadelphia  and  New  York;  3.  Hold- 
ing civil  offices  under  the  king;  4.  Trading  as 
a  British  merchant;  5.  Holding  lands  as  a  trus- 
tee; 6.  Receiving  pensions  and  rewards  as  a 
British  subject;  7.  Describing  himself  as  such; 
8.  Having  never  taken  an  oath  of  allegiance  to 
the  state  of  New  Jersey. 

*A  case  was  cited  ( Wtl«m  v.  Marryal,  1  [*32  7 
Bos.  &  PiiU.j^SO)  to  show  that  the  exercise  of  trade 
as  a  citizen  of  one  country  is  compatible  with  a 
continuance  of  allegiance  to  another.  It  was 
the  case  of  John  Collet,  who  was  under  the  sup- 
posed tie  not  only  of  permanent,  but  perpetual 
allegiance  from  birth.  But  Daniel  Coxe  ^as 
not  Dom  in  the  allegiance  of  the  state  of  New 
Jersey,  nor  ever  voluntarily  took  upon  himself 
that  obligation.  The  principle  of  that  decision 
is  consonant  to  British  ideas,  but  in  direct  boi»- 
tility  with  those  which  led  to  the  American  revo- 
lution, gave  birth  to  our  constitutions,  and  with- 
out which  our  brightest  patriots  were  rebels. 

It  is  impossible  to  doubt  from  what  appears 
on  the  record,  that  he  is  under  repeated  positive 
oaths  of  allegiance  to  the  King  of  Great  Britain. 
According  to  the  sound  reasoning  of  Wyckefort, 
these  were  sufficient  to  sever  the  strongest  con- 
nection between  the  United  States  and  a  citizen, 
much  more  such  a  relation  as  was  subsisting  (if 
any)  between  the  state  of  New  Jersey  and  Dan- 
iel Coxe;  involuntary,  disclaimed,  and  incon- 
sistent with  the  duties  imposed  upon  him  by  his 
engagements  to  another  country. 

The  naturalization  law  of  Congress  is  full 
proof  that  in  the  estimation  of  the  people  of  the 
United  States,  an  oath  of  allegiance  to  one 
country  is  an  expatriation  from  a  former;  and 
that  whoever  becomes  a  citizen  here,  ceases  ipso 
facto,  to  be  a  subject  elsewhere.  If  this  is  not 
the  meaning  of  our  law,  we  encourage  the  un- 
happy victims  to  sacrifice  themselves  at  the 
shrine  of  perjury.  Characters  such  as  Mr. 
Coxe  are  considered  by  the  same  law  as  expa- 
triated, as  aliens,  and  being  no  longer  citizens; 
he  having  been  attainted  of  treason  by  the  state 
of  Pennsylvania  in  the  year  1778. 
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By  the  naturalization  act  of  April  14th,  1802, 
/y/tf#  of  United  States,  vol.  6,  p.  74»  80,  s.  4,  at- 
tainted loyalists,  and  such  as  have  been  legally 
convicted  for  having  joined  the  armv  of  Great 
Britain  during  the  mte  war,  cannot  he  natural- 
ized without  the  consent  of  the  legislature  of 
the  state  in  which  such  persons  were  proscribed. 
328*]  *A11  the  courts  of  the  United  States, 
therefore,  could  not  naturalize  Daniel  Coxe, 
without  the  consent  of  the  states  of  New  Jersey 
and  Pennsylvania,  in  both  of  which  he  has 
Ijeen  proscribed. 

From  all  these  considerations,  it  is  inferred 
that  Daniel  Coxe  did  expatriate  himself;  that 
he  had  a  right  so  to  do;  that  he  has  legally  ex- 
ercised that  right,  and  has  thereby  become  a 
British  subject,  and  is  not  an  American  cit- 
izen. • 

Did  such  expatriation  induce  the  disability 
of  alienage,  and  is  Daniel  Coxe  therebv  inca- 
pacitated from  taking  lands  in  the  United 
istates  by  descent? 

We  are  charged  with  inconsistency,  that 
while  we  endeavor  to  exclude  the  liberal  sen- 
timents of  the  common  law  as  applied  to  ante- 
jiati\  we  insist  on  the  rigid  rule  of  the  same  law, 
in  preventing  aliens  from  holding  lands  in  the 
United  States. 

This  charge  will  be  effectually  repelled  by  a 
sinirle  passage,  from  an  authority  cited  by  the 
opposite  counsel  for  a  different  purpose.  1 
fucker' fi  Bl.  part  <?,  p.  371.  If  an  alien  could 
acquire  a  permanent  property  in  lands,  he  must 
owe  an  allegiance,  equally  permanent  with  that 
property,  to  the  King  of  England,  inconsistent 
perhaps  with  former  alle^ance,  and  productive 
of  many  other  inconveniences.  By  the  civil 
law  a  contract  for  land  by  an  alien  is  void.  The 
forfeiture  to  the  prince  is  peculiar  to  England, 
or  at  least  to  countries  where  the  feudal  system 
has  prevailed.     1  Bl.  Com.  371.    Cod.  I.  11.  tit. 
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Was  it  from  deference  to  the  common  law, 
that  the  objections  urged  against  the  treaty  of 
London  were,  that  it  paved  the  way  for  British 
influence,  by  enabling  aliens  of  that  coun- 
try to  hold  lands  in  the  United  States? 

If  the  natural  and  primitive  allegiance  may 
lie  put  off  without  the  consent  or  concurrent 
act  of  the  prince  to  whom  it  was  first  due,  ex- 
patriation must  induce  alienage. 

Virffinia  has  recognized  the  right,  and  con- 
329*1  siders  the  *per8on  who  has  exercised  it 
a<»  no  longer  a  citizen.  1  Tuck.  Bl.  part  S,  p. 
MO.  mi. 

If  expatriation  be  a  right  when  legally  exer- 
cised, it  must  induce  alienage,  and  the  revolu- 
tion is  a  case  in  point  to  show  that  a  man  is  not 
obliged  to  continue  the  subject  of  that  prince 
under  whose  dominion  he  was  bom ;  otherwise, 
contrary  to  a  position  contended  for  by  Mr. 
Rawle,  we  must  admit  that  America  was  not 
independent  until  the  King  of  Great  Britain 
acknowledged  her  independence;  and  that  it 
was  the  consequence  of,  and  not  antecedent  to, 
the  treaty  of  peace. 

Expatriation  is  substantially  a  putting  off  or 
change  of  allegiance.  As  to  the  removal  from 
one  country  to  another,  it  is  a  mere  immaterial, 
accidental  circumstance.  It  will  be  agreed  that 
if  it  can  be  done  in  the  country,  it  can  by  going 
out  of  the  country. 

Nations  may  shake  off  their  allegiance,  says 
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Mr.  Rawle,  but  individuals  may  not.  Grotius 
said  just  the  contrary;  and  surely,  as  Judge 
Tucker  observes,  if  all  might,  any  one  might 
with  the  same  reason. 

Granting  for  a  moment  that  the  common 
law  of  England  is  as  barbarous  as  the  case  of. 
McDonald  (FbsUr,  59,)  would  induce  us  to  sup- 
pose, how  has  it  been  translated  to  the  United 
States,  to  be  in  active  operation,  slandering  the 
principles  of  our  revolution.  I  consider  the 
case  of  Talbot  v.  Janson  as  establishing  the  prop- 
osition that  expatriation  was  a  right,  the  fair 
exercise  of  which  produced  alienage  with  its 
respective  rights  and  disabilities.  3  Doll.  133, 
152,  ISJ^. 

Of  Hamilton  and  Eden,  I  know  nothing. 

Loj*d  Fairfax  %  Case  is  not  in  print,  but  from 
what  fell  from  His  Honor,  Judge  Washington,  I» 
presume  it  went  upon  similar  grounds  to  that  of 
Calvin.  I  throw  into  the  opposite  scale,  as  at 
least  an  equal  weight,  the  clecision  in  the  case 
of  the  CJiarminiji  Bet^,  where  expatriation  was 
expressly  recognized,  and  as  o])erating  the  ex- 
tinguishment of  the  previous  character  of  citi- 
zen of  the  United  States.  It  is  in  point  as  to 
both  particulars. 

*I  conceive  the  general  rule,  at  least  [*330 
so  far  as  it  is  necessary  in  the  instance  of  Dan- 
iel Coxe,  is  fully  established,  and  that  expatria- 
tion is  a  right,  which,  when  fairly  exercised, 
chanu^es  the  allegiance;  and  that  it  has  been  so 
exercised,  by  which  he  ceased  to  be  an  Ameri- 
can citizen,  became  an  alien,  and  as  such  in- 
capable of  holding  lands  by  purchase,  or  taking 
by  descent,  unless  there  be  an  exception  out  of 
the  rule  in  his  favor,  as  an  antenatus. 

The  burden  of  the  argument  devolves  upon 
our  antagonists.  Let  them  show  when,  and  by 
what  means,  the  exception  in  favor  of  the  an- 
teruttus,  derived  from  the  principle  of  perpetual 
allegiance  by  birth,  has  been  adopted  among 
us. 

Because,  say  the  counsel  for  the  defendant 
in  error,  the  constitution  of  New  Jersey 
adopted  the  common  law,  of  which  this  is  a 
part,  therefore  the  rule  is  imperative  on  this  oc- 
casion. What !  all  the  common  law  of  Eng- 
land? that  which  respects  the  royal  prerogative, 
the  hierarchy,  the  idea  that  allegiance  is  per- 
sonal to  the  king  from  the  subject,  not  duty  on 
the  part  of  the  citizen  to  the  state? 

The  common  law  of  England,  say  Judge 
Tucker  and  Judge  W^ilson,  was  only  so  far 
adopted  in  the  states,  as  it  was  proper  and  ap- 
plicable to  the  situation  and  the  circumstances 
of  the  colonies,  and  was  different  in  different 
colonies. 

The  adoption  by  New  Jersey  is  guardedly 
expressed.  **  The  common  and  statute  law  of 
England,  as  have  l>een  heretofore  practiced  in 
this  colony,  not  repugnant  to  the  rights  con- 
tained in  this  charter,  shall  l)e  in  force." 

Two  questions  arise  for  the  consideration  of 
the  opposite  counsel.  Was  the  principle  for 
which  they  contend  in  previous  practice  in 
New  Jersey?  Is  it  not  repugnant  to  the  privi- 
leges contained  in  that  charter? 

A  double  task  devolves  on  our  opiwnents. 
They  must  show  that  what  they  ask  was  in 
practice  in  the  fcolony  of  New  Jersey  [*331 
before  the  fonnation  of  the  constitution.  This 
is  impossible;  the  case  could  not  occur;  it 
could  not,  in  the  nature  of  things,  be  in  con- 
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templation  of  the  convention.  The  expression 
had  reference  to  the  mere  detail  of  municipal 
law.     Here,  then,  our  antagonists  must  fail. 

Can  they  succeed  better  m  the  other  part  of 
the  proposition?  Is  not  a  claim,  founded  on 
the  idea  of  perpetual  allegiance  by  birth,  re- 
pugnant to  the  rights  and  privileges  contained 
in  that  charter? 

They  say,  on  the  contrary,  that  alle^ance 
and  protection  are  reciprocal  ties,  and  claim,  as 
a  right  and  privilege,  to  refuse  the  former  when 
the  latt^jr  is  withdrawn. 

Three,  out  of  seventeen  states,  says  Mr. 
Rawle,  have  declared  emigration  a  right  not  to  be 
restrained  bv  the  legislatures.  I  say  it  is  the 
principle  of  the  revolution;  it  pervades  each 
and  every  constitution,  without  which  the 
whole  proceeding  is  crime,  rebellion  and  trea- 
son. 

If  the  common  law,  introduced  through  the 
constitution,  fails,  what  is  the  next  prop  by 
which  it  is  attempted  to  support  a  claim  in 
opposition  to  the  language  of  our  revolution? 

We  are  told  that  the  capacity  of  British  sub- 
jects to  hold  lands  in  the  United  States  is  recog- 
nized by  the  treaties  of  1783  and  1794, 
and  that  surely  it  was  not  meant  to  en- 
courage them  to  purchase  that  we  might  es- 
cheat. This  part  of  the  argument  is  introduced 
by  a  reference  to  Judge  Tucker  for  the  distinc- 
tion between  aliens  by  birth  and  aliens  by  elec- 
tion. 1  Tv£k.  Bl.  jMrt  2,  p.  102,  h,  2,  I  ac- 
knowledge that  Judge  Tucker  does  state  that, 
by  the  treaty  of  peace,  the  common  law  princi- 
ple that  the  ant^natt  of  both  countries  were 
natural  born  to  both,  and,  as  such,  capable  of 
holding,  or  inheriting,  seems  to  be  revived.  As 
far  as  respects  authority,  I  oppose  to  Judge 
Tucker  the  Virginia  assembly,  who  expressly 
declare  that  all  persons  not  being  citizens  of  the 
United  States  are  aliens.  1  'Jnick.  Bl.  part  2, 
p.  55.  Judge  Tucker  founds  himself,  as  to  the 
common  law  principle,  upon  Bract&n  and  Col- 
vin's  Case,  not  adverting  to  the  difference  in 
point  of  fact,  that  the  British,  who  claim  as  in 
this  instance,  never  were  in  allegiance  to  our 
states. 

332*]  *Further,  he  does  not  observe  that 
the  whole  reasoning  is  founded  upon  the  false 
hypothesis  that  allegiance  by  birth  is  perpetual. 
He  acknowledges  that  by  the  declaration  of 
independence  the  colonies  became  a  separate 
nation  from  Great  Britain ;  yet,  according  to  the 
laws  of  England  which  we  still  retained,  the 
natives  of  both  countries,  bom  before  the  sepa- 
ration, retained  all  the  rights  of  birth,  War 
makes  aliens  enemies.  They  were  enemies, 
then  aliens. 

With  the  New  Jersey  convention  I  under- 
stand the  matter  differently ;  and  that  the  law 
of  England  ceased  until  revived;  and  was 
revived  only  as  heretofore  practiced. 

On  this  mistaken  ground  it  is,  as  I  shall 
endeavor  to  show,  that  he  infers  that  American 
natives  were  capable  of  inheriting  lands  In  Eng- 
land, and  the  natives  of  England  of  inheriting 
lands  in  America. 

If  this  doctrine  is  founded  upon  the  idea  of 
perpetual  alle^ance  by  birth,  it  must  stand  or 
fall  with  its  principal. 

Commentators,  it  is  said,  often  find  in  Homer 
what  Homer  never  thought.  It  appears  to  me 
that  the  same  observation  applies  to  the  com- 
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mentaries  we  have  heard  upon  the  treaties  of 
1783  and  1794. 

Let  it  be  recollected  that  Congress,  on  the- 
27th  of  November,  1777;  earnestly  recommend- 
ed it  to  the  several  states  to  confiscate  and  make 
sale  of  all  the  real  and  personal  estate  of  such 
of  their  inhabitants,  and  other  persons,  as  had 
forfeited  the  same. 

The  legislatures  did  confiscate  the  lands  of 
antenaii  as  escheated,  and  it  was  never  sug- 
gested to  be  a  violation  of  the  common  law  of 
the  land.  In  order,  however,  to  vest  the  prop- 
erty in  lands  of  an  alien  in  the  commonwealth, 
offices  of  entitling,  and  of  instruction,  were 
necessary  in  some  states. 

In  some  states  acts  of  assembly  declared  that 
the  estates  of  the  persons  proceeded  a^nst 
should  be  vested  anel  adjudged  to  be  m  the 
actual  possession  of  the  commonwealth,  with- 
out any  other  oflSce  or  inquisition.  In  others, 
real  property  belonging  to  British  subjects, 
loyalists,  and  others,  naa  been  only  sequestered, 
not  confiscated,  *and  the  profits  appro-  [*333 
priated  during  the  war;  the.  estate  to  wait  the 
disposal  of  the  legislative  provision  on  the  re- 
turn of  peace.  In  some  instances  the  lands  of 
loyalists  and  others  had  not  been  actually  seized 
and  taken  into  the  possession  of  the  states  re- 
spectively where  situated,  and,  therefore,  the 
forfeitures  and  confiscations  were  not  consid- 
ered as  completed.  In  these  several  ways  real 
property  remained  to  loyalists  and  others  which 
was  considered  as  not  yet  confiscated.  This  la 
the  key  to  unlock  the  secrets  of  the  provision  in 
the  treaty. 

I  contend,  therefore,  that  the  6th  article  of 
the  treaty  of  8d  September,  1783,  as  far  as  re- 
spects property,  is  confined  in  its  letter,  spirit, 
and  meaning,  to  the  preservation  of  estates- 
owned  antecedently  to  the  war,  which  had  not 
been  actually  confiscated  and  seized;  and  to  the 
consequences  of  an  active  part  taken  during 
that  period. 

This  construction  is  perfectly  warranted  by 
the  case  decided  in  Connecticut,  (Kirby'i  Ri- 
ports,)  and  by  the  principles  as  laid  down  by 
that  very  eminent  English  lawyer,  Wooddeson. 

The  distinction  of  anteiuUi  and  posttiati,  the 
security  of  future  acquisition,  or  the  operation 
of  general  principles  arising  from  political  situ- 
ations, not  the  penal  consequences  of  an  active 
part  taken  in  the  war,  were  not  then  in  con- 
templation. 

Twelve  millions  of  rich  aliens  allowed  to 
purchase  lands  in  a  country  owned  by  two  or 
three  millions  of  people  comparatively  poor: 
would  it  not  have  been  thought  madness!  I 
conceive  that  this  clause  is  precisely  co-exten- 
sive as  to  its  objects  in  guarding  against  injury 
to  the  person  and  to  the  property.  It  preserves 
from  injury  to  their  property  the  same  persons 
who  were  to  be  secured  in  their  personal  lil)- 
erty. 

In  the  first  place,  this  comprehended  many 
who  were  considered  as  citizens  of  the  United 
States,  but  who  had  committed  crimes  against 
their  country. 

*Wa8  the  property  to  be  restored  to  r*334^ 
them  at  one  moment,  says  Mr.  Rawle,  for  the 
puri>08e  of  being  taken  from  them  the  nextf 
By  no  means.  The  stipulations  extend  to  pre- 
clude any  criminal  proceedings  for  what  had 
been  done  during  the  war.    The  e^ect  of  alien- 
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a^  was  left  to  considerations  of  policy.  Our 
commissioners,  I  trust,  would  not  have  suffered 
auv  interference  by  the  British  on  that  head. 

this  article  was  intended  to  prevent  punish- 
ment, not  to  secure  reward.  If  the  loyalist  is 
put  upon  the  same  footing  as  the  ally  in  the 
war.  he  has  no  cause  of  complaint. 

There  mast  be  no  future  loss;  no  damage  by 
reawn  of  the  part  which  any  have  taken  dur- 
ing the  war.  It  is  not  asked.'  If  Daniel  Coxe 
bad  fought  under  General  Washington,  and  at 
tlie  peace  expatriated  himself,  and  become  a 
British  subject,  the  rule  for  which  we  contend 
would  have  been  equally  applicable.  Many  of 
the  people  came  back,  and  were  naturalized 
under  acts  of  assembly,  and  of  course  hold 
their  lands;  such  as  Mr.  Gordon,  in  Pennsyl- 
vania, and  others. 

The  comltruction  of  the  treaty  attempted  by 
our  opponents,  can  only  be  maintained  by  rei- 
erence  to  the  common  law  doctrine,  that  natives 
of  Great  Britain  were  constructively  bom  in 
America. 

The  5th  article  assists  in  the  construction  of 
the  6th,  and  is  recommendatory  where  the  con- 
fi-tcation  laws  had  been  actuallv  carried  into 
effect.  The  9th  article  of  the  treaty  of  the  19th 
November,  1794,  is  in  perfect  unison  with  the 
ideas  I  submitted  to  the  consideration  of  the 
court.  Diflferent  ideas  had  been  entertained  in 
the  different  states  as  to  the  policy  of  permit- 
ting aliens  to  hold  lands.  It  was  always  a 
matter  of  state  regulation.  In  Pennsylvania 
they  might  purchase ;  now  they  may  take  by 
de^nt. 

The  treaty,  therefore,  so  far  from  looking  to 
future  acquisitions  by  purchase,  is  confined  to 
those  who  now  hold. 

335*J  *It  is  observable  that  Judge  Tucker 
does  not  express  himself  decidedly.  He  uses  the 
qualified  and  guarded  expression  that  the  treaty 
seems  to  have  revived  the  common  law  princi- 
ple that  the  atUenaii  of  both  countries  were 
natural  bom  to  both.  He  qualifies  his  argument 
still  further,  by  saying,  British  subjects  born 
Hinceth^  separation  are  aliens;  but  such  of  them 
as  were  bom  before  the  definitive  treaty  of 
peace  took  place,  seem  to  be  entitled  to  the  bene- 
fits thereof,  so  far  as  they  had,  or  might  be  pre- 
<\mm\  to  have,  any  interest  in  lands  in  the 
rnited  States.  All  others  appear  to  be  aliens 
in  the  strictest  sense  of  the  word,  except  as 
their  cases  may  have  been  remedied  by  the 
late  treaty  of  the  19th  Nov.  1794. 

Daniel  Coxe  had  no  interest  in  lands  in  the 
United  States,  and  could  not  be  presumed  to 
have,  on  the  3d  of  September,  1783. 

It  is  curious  to  observe  the  unreasonable  con- 
secjuences  to  which  this  doctrine  of  anieiiatus 
leads. 

If  the  loyalist  died  and  left  an  unoffending 
infant,  his  lands  escheat. 

If  he  leaves  an  anteruUtu  who  had  waged  war 
apiinst  us,  he  succeeds  to  the  possession. 

Say  with  Judge  Tucker  that  under  the  equity 
'»f  the  treaty  of  peace,  giving  it  the  most  liberal 
construction,  all  rights  of  British  subjects,  actu- 
ally vested,  not  devested,  were  protected :  and 
that  when  such  rights  relate  to  lands,  the  per- 
sons having  such  right,  if  not  then  citizens,  had 
their  whole  lifetime  to  become  citizens;  wliich, 
if  they  neglected  to  do,  their  lands  at  their  deaths 
would  be  equally  subject  to  escheat  as  those  of 
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any  alien  naturalized,  and  dying  without  heirs 
other  than  aliens.  How  is  this  reconcilable  with 
his  doctrine  of  antenati  l)eing  entitled  to  pur- 
chase, take  by  descent,  and  every  other  mode 
of  acquisition?  Or,  with  his  argument  that  the 
conmtion  law  principle  from  which  this  doctrine 
of  antenati  flows,  that  of  perpetual  allegiance 
by  birth,  has  never  been  translated  as  a  part  of 
the  common  law  into  the  United  States?  How 
can  he  reconcile  it  to  his  cenHure  *and  [*330 
strictures  upon  the  determination  of  Judge  Ells- 
worth in  WiUiam£%  Ca*eJ  He  himself  acknowl- 
edges that  after  the  28th  of  October,  1795,  no 
British  subject  can  purchase  lands  within  the 
United  States,  so  as  to  be  protected  by  that 
treaty. 

If  once  this  whimsical  doctrine  of  antenatu^ 
be  admitted  it  will  give  rise  to  an  infinity  of 
perplexing  questions. 

An  attainted  loyalist,  if  he  retains  his  citizen- 
ship, may  return  and  be  immediately  eligible  as 
a  member  of  the  hou.se  of  representatives  or  the 
senate.  After  14  years*  residence,  though  he 
cannot  be  naturalized  without  the  con.sent  of 
the  state  in  which  he  was  proscribed,  yet  he  may 
be  President  of  the  United  States. 

I  infer  from  all  these  considerations  that  tlie 
expatriation  of  Daniel  Coxe  induced  the  for- 
feiture of  alienage,  and  that  he  is  thereby  pre- 
cluded from  taking  lands  by  descent  in  the 
United  States  of  America. 

Cur.  ad.  cult. 

8.  C.  4  Id.  209. 

Dlstin^ulBhed— 3  Peters  124, 171. 
Cited— 3  Peters  2«5 ;  19  How.  502 ;  1  Wood.  &  M.  481; 
19  How.  577;  20  How.  20;  Id.  250;  3  Wheat.  12  (n). 


ADAMS,  qui  tarn,  «.  WOODS. 

The  act  of  aOth  April,  1790,  limitingr  prosecutions 
upon  the  j)enal  statutes,  extends  as  well  to  penalties 
cre«tod  after  as  before  that  act,  and  to  actions  of 
debt  as  well  as  to  informations  and  indictments. 

THIS  was  a  ca.se  certified  from  the  circuit 
court  of  the  United  States  for  the  Massachu- 
setts district,  in  which  the  opinions  of  the  judges 
of  that  court  were  opposed. 

It  was  an  action  of  debt  for  the  penalty  of 
2,000  dollars,  under  the  2d  section  of  the  act  of 
Congress  of  22d  March,  1794.  "  to  prohibit  the 
carrying  on  the  slave  trade  from  the  United 
States  to  any  foreign  place  or  country."  Vol. 
3,  p.  22, 

The  words  of  the  act  are,  "shall  forfeit  and 
pay  the  sum  of  two  thousand  dollars;  one 
moiety  thereof  to  the  use  of  the  United  States, 
and  the  other  moiety  thereof  to  the  use  of  him 
or  her  who  shall  sue  for  and  prosecute  the 
same." 

♦The  defendent  pleaded,  "  that  the  [♦337 
cause  of  action,  set  forth  in  the  plaintiff's  writ 
and  declaration,  did  not  accrue  within  two  yeare 
next  before  the  date  and  issuing  forth  of  the 
writ  in  this  case  against  him  in  manner  and 
form  as  the  plaintiff  hath  declared,  and  this  he 
is  ready  to  verify.  Wherefore,"  <fec.  To  which 
plea  there  was  a  general  demurrer  and  joinder. 

The  question  was,  whether  the  plea  was  a 
goofl  bar  to  the  action. 

The  plea  was  grounded  upon  the  32d  section 
of  the  act  of  Congress  of  April  30,  1790,  vol.  L 
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^.  113,  114,  which  is  in  these  words:  *'  That  no 
person  or  persons  shall  be  prosecuted,  tried  or 
punished  tor  treason  or  other  capital  offense 
aforesaid,  willful  murder  or  forgery  excepted, 
unless  the  indictment  for  the  same  shall  be  found 
by  a  grand  jury  within  three  years  next  after 
the  treason  or  capital  offense  aforesaid  shall  be 
done  or  committed;  nor  shall  any  person  be 
prosecuted,  tried  or  punished  for  any  offense 
not  capital,  nor  for  any  fine  or  forfeiture  under 
any  penal  statute,  unless  the  indictment  or  in- 
formation for  the  same  shall  be  found  or  insti- 
tuted within  two  years  from  the  time  of  com- 
mitting the  offense,  or  incurring  the  fine  or  for- 
feiture aforesaid :  Provided  that  nothing  herein 
contained  shall  extend  to  any  person  or  persons 
fleeing  from  justice. 

This  cause  was  argued  at  February  term. 
1804. 

Lincoln,  Attorney  General,  for  the  plaintiff. 

The  offenses  described  in  the  act  of  Congress 
upon  which  the  defendant  relies  are  mala  %n  86. 
They  were  crimes  originally. 

Informations  are  of  two  sorts:  those  in  behalf 
of  the  United  States  and  the  informer ;  and  those 
in  behalf  of  the  United  States  alone. 

They  are  considered  as  criminal  process.  The 
act  descril^es  only  such  offenses  as  are  to  be  pros- 
ecuted by  indictment  or  information;  for  the 
words  are,  "unless  the  indictment  or  informa- 
tion for  the  same  shall  be  found  or  instituted," 
338*]  *&c.  Hence  it  is  apparent  that  the  leg- 
islature meant  to  limit  only  prosecutions  of  that 
kind. 

An  action  of  debt  qui  Uim,  is  a  civil,  and  not 
a  criminal  process.  The  act  of  Congress  on 
wliich  the  defendant  relies  is  entitled,  "An  act 
for  the  punishment  of  certain  crimeg  against 
the  United  States."  The  limitation  it  contains 
is  intended  to  be  a  limitation  of  criminal  prose- 
cution. Lord  Mansfield,  in  the  case  of  Atehestm 
T.  Everitt,  Cotop.  391,  says,  "now,  there  is  no 
distinction  better  known  than  the  distinction 
between  civil  and  criminal  law;  or  between 
criminal  prosecutions  and  civil  actions.  Mr. 
Justice  Blackstone  and  all  modem  and  ancient 
writers  upon  the  subject  distinguish  between 
them.  Penal  actions  were  never  yet  put  under 
the  head  of  criminal  law,  or  crimes.  The  con- 
struction of  the  statute  must  be  extended  by 
equity  to  make  this  a  criminal  cause.  It  is  as 
much  a  civil  action  as  an  action  for  money  had 
and  received." 

But  even  supposing  that  the  act  of  Congress 
meant  to  include  actions  of  debt  under  the  terms 
indictment  or  information;  yet  it  refers  only  to 
penal  statutes,  or  offenses  then  existing,  and 
cannot  extend  to  offenses  created  by  subsequent 
statutes.  This  may  be  inferred  from  the  force 
of  the  terms  used.  "  Any  penal  statute,"  must 
mean  any  existing  penal  statute.  A  similar  con- 
sti-uction  is  put  upon  the  statute  of  21  Ja^.  I.  e. 
4,  by  the  judges  in  England.  The  words  of  that 
statute  are  "any  penal  statute,"  yet  the  court 
lield  that  those  words  referred  only  to  i)enal 
statutes  then  existing,  and  not  those  subsequent- 
ly enacted.  Cunmngham's  Law  Diet.  tit.  Liin- 
{tation.  5  Mod.  4U.  1  SaUc.  372,  Bex  t.  Gavl. 
1  i-kilk.  373,  Hichi'8  Case.  If  the  legislature 
meant  the  act  to  apply  to  all  future  penalties, 
they  would  have  said,  any  penal  statute  now 
■existing  or  which  shall  hereafter  be  enacted. 

The  legislature  could  not  suppose  that  the 
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tei*m  of  two  years  would  he  a  proper  limitation 
of  all  penal  actions.  In  the  present  ca^  It  go<3s 
to  a  total  annihilation  of  the  penalties  of  the  act. 
No  vessel  engaged  in  the  slave  trade  can  ever 
be  subjected  to  condenmation ;  for  the  voyaare 
is  always  circuitous,  and  generally  takes  iip 
more  *tnan  two  years  to  perform  it.  It  [*339 
iy  generally  from  the  United  States  to  the  West 
Indies,  from  thence  to  Africa,  thence  back  to 
the  West  Indies  or  South  America,  and  thence 
home.  It  is  scarcely  possible  that  all  this  should 
be  accomplished  in  two  years.  I  have  lately 
seen  a  set  of  papers  sent  from  our  consul  in  Eng- 
land to  the  Secretary  of  State,  in  which  orders 
were  given  to  the  captain  to  go  to  the  West  In- 
dies, and  from  thence  to  Africa,  and  to  continue 
the  trade  until  the  vessel  should  be  no  longer  fit 
for  a  voyage. 

In  the  act  of  3d  March,  1799,  to  rtgulate  the 
duties  upon  imports  and  tonnage,  «.  89,  vol.  4, 
p.  430,  is  the  following  clause:  "That  no  ac- 
tion or  prosecution  shall  be  maintained  in  any 
case  under  this  act,  unless  the  same  shall  have 
been  commenced  w^ithin  three  years  next  after 
the  penalty  or  forfeiture  was  incurred ;"  which 
shows  that  the  legislature  did  not  consider  the 
act  of  1790  as  applying  to  any  offenses  sub- 
sequently created;  otherwise  they  would  not 
have  inserted  a  new  limitation:  or  if  they  meant 
to  extend  the  right  of  action  to  three  years, 
they  would  have  used  afilrmative  words,  and 
saia  that  actions  for  penalties  under  that  act 
might  l)e  prosecuted  at  any  time  within  three 
years,  the  act  of  1790  notwithstanding. 

Swann,  contra. 

It  is  immaterial  whether  this  is  to  l>e  consid- 
ered as  a  criminal  or  a  civil  process.  The  act  of 
limitation  is  a  general  law  applying  to  offenses 
subsequentlv  created  as  well  as  to  those  already 
existing.  The  cases  cited  from  Cunningham^ s 
Law  Siet.  are  grounded  upon  the  peculiar 
words  of  the  statute  of  James,  and  do  not  apply 
to  those  of  the  act  of  Congress.  There  may  IJe 
a  little  obscurity  in  the  words  of  the  act  .but 
there  is  none  as'  to  the  int-ention  of  the  legisla- 
ture. They  meant  to  make  a  provision  which 
should  extend  to  all  prosecutions  upon  penal 
statutes.  The  action  qyi  tarn  is  a  common  law 
remedy,  and  existed  as  a  mode  of  prosecution 
at  the  time  of  passing  the  act  of  1790;  and  al- 
though it  does  not  expressly  limit  an  action  of 
debt  for  the  penalty,  yet  it  expressly  limits  all 
prosecution  for  the  penalty,  not  the  prosecution 
in  a  particular  mode.  The  words  are,  **  nor 
♦shall  any  person  lie  prosecuted,  tried,  [*340 
or  punishea."  But  if  the  opposite  construction 
Is  correct,  the  United  States  would  be  barred 
from  prosecutmg,  but  an  individual  would  not. 

The  Court  took  time  to  consider;  and  now  at 
this  term, 

February  18,  1805,  Marshall,  Ch.  J. .  deliv- 
ered the  opinion  of  the  Court. 

This  is  an  action  of  debt  brought  to  recover 
a  penalty  imposed  by  the  act,  entitled  "An  act 
to  prohibit  the  carrj^ng  on  the  slave  trade  from 
the  United  States  to  any  foreign  place  or  coun- 
try'." 

It  was  pleaded  in  bar  of  the  action,  that  the 
offense  was  not  committed  within  two  yearh 
previoiLS  to  the  institution  of  the  suit.  To  this 
plea  the  plaintiff  demurred,  and  the  circuit 
court  being  divided  on  its  sufficiency,  the  point 
has  been  certified  to  this  court. 
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In  the  argument,  the  plaintiff  has  rested  his 
ca«e  on  two  points.     He  contends, 

1st.  That  the  act  of  Congress,  pleaded  by  the 
defendant,  is  no  bar  to  an  action  of  debt. 

2d.  That  if  it  be  a  bar,  it  applies  only  to  the 
recovery  of  penalties  given  by  acts  which  exist- 
ed at  the  time  of  its  passage. 

The  words  of  the  act  are,  ''nor  shall  any 
fwrson  l)e  prosecuted,"  &c.,  vol.  1,  p.  144-  It 
iH  contended  that  the  prosecutions  limited  by 
this  law,  are  those  only  which  are  carried  on  in 
the  form  of  an  indictment  or  information,  and 
not  those  where  the  penalty  is  demanded  by  an 
action  of  debt. 

Bui  if  the  words  of  the  act  be  examined,  they 
will  be  found  to  apply  riot  to  any  particular 
m/xie  of  proceeding,  out  generally  to  anv  prose- 
a^l*]  cution,  trial,  or  punishment  *for  the 
offense.  It  is  not  declared  that  no  indictment 
shall  l)e  found,  or  information  filed,  for  any 
offense  not  capital,  or  for  any  fine  or  forfeiture 
under  any  penal  statute,  unless  the  same  be  in- 
stituted within  two  years  after  the  commission 
of  the  offense.  In  that  case  the  act  would  be 
pleadable  only  in  bar  of  the  particular  action. 
But  it  Ls  declared,  that  "no  person  shall  be 
prosecuted,  tried,  or  punished;"  words  which 
show  an  intention,  not  merely  to  limit  any  par- 
ticular form  of  action,  but  to  limit  any  prose- 
cution whatever. 

It  is  true  that  general  expressions  may  be  re- 
strained by  subsequent  particular  words,  which 
show  that  in  the  intention  of  the  legislature, 
those  general  expressions  are  used  in  a  particu- 
lar sense:  and  the  argument  is  a  strong  one, 
which  contends  that  the  latter  words  describing 
the  remedy,  imply  a  restriction  on  those  which 
precede  them.  Most  frequently  thej'  would  do 
so.  But  in  the  statute  under  consideration,  a 
distinct  member  of  the  sentence,  describing  one 
entire  class  of  offenses,  would  be  rendered  ^- 
mixst  totally  useless  by  the  construction  insisted 
on  by  the  attorney  for  tlie  United  States.  Al- 
most every  fine  or  forfeiture  under  a  penal 
statute,  may.  be  recovered  by  an  action  of  debt 
a.s  well  as  Dy  information ;  and  to  declare  that 
the  information  was  barred  while  the  action  of 
debt  was  left  without  limitation,  would  be  to 
attribute  a  capriciousness  on  this  subject  to  the 
legislature,  which  could  not  be  accounted  for; 
and  to  declare  that  the  law  did  not  apply  to 
cases  on  which  an  action  of  debt  is  maintaina- 
ble, would  be  to  overrule  express  words,  and  to 
give  the  statute  almost  the  same  construction 
which  it  would  receive  if  one  distinct  member 
of  the  sentence  was  expunged  from  it.  In  this 
particular  case,  the  statute  which  creates  the 
forfeiture  does  not  pre8cril)e  the  mode  of  de- 
manding it ;  consequently,  either  debt  or  infor- 
mation would  lie.  It  would  be  singular  if  the 
one  remedy  should  be  barred  and  the  other  left 
unrestrained : 

In  support  of  the  opinion  that  an  act  of  limi- 
tations to  criminal  prosecutions  can  only  be 
used  as  a  Iwr  in  cases  declared  bv  law  to  be 
criminal  at  the  time  the  act  of  limitations  was 
passed,  unless  there  be  express  words  extend- 
ing it  to  crimes  to  be  created  in  future,  Cun- 
ningham's  Law  Diet,  has  been  cited. 
342*]  *The  case  in  Ounning?iam  is  reported 
in  /  StUJi'.  and  5  Mod.  and  seems  to  be  founded 
on  the  peculiar  phraseology  of  the  statute  of  the 
iMJac.  I.,  directing  infonnations  to  be  filed  in 

Cranch  2. 


the  county  in  which  the  offenses  were  commit- 
ted. That  statute  was  expounded  to  extend 
only  to  offenses  which,  at  the  time  of  its  pas- 
sage, were  punishable  bv  law.  But  the  words 
of  the  act  of  Congress  plainly  apply  to  all  fines 
and  forfeitures  under  any  penal  act,  whenever 
that  act  might  pass.  They  are  the  stronger 
because  not  many  penal  acts  were  at  that  time 
in  the  code. 

In  expounding  this  law,  it  deserves  some 
coasideration,  that  if  it  does  not  limit  actions  of 
debt  for  penalties,  those  actions  might,  in  many 
cases,  be  brought  at  any  disUmce  of  time.  This 
would  be  utteny  repumiant  to  the  genius  of  our 
laws.  In  a  country  wiiere  not  even  treason  can 
be  prosecuted  after  a  lapse  of  three  years,  it 
could  scarcely  be  suppased  that  an  individual 
would  remain  for  ever  liable  to  a  pecuniary  for- 
feiture. 

The  Court  is  of  opinion  that  it  be  certified 
to  the  circuit  court  for  the  district  of  Massa- 
chusetts, that  the  iasue  in  law  joined  in  this 
case  ought  to  be  decided  in  favor  of  the  de- 
fendant. 

Clted-l  Gall  397  ;  2  GaU  554^  8  McLean  89  ;  Id. 
470. 


WINCHESTER  u.  HACKLEY.* 

A  creditor  upon  open  account  who  has  asslffned 
his  claim  to  a  third  person  with  the  assent  of  the 
debtor,  is  still  competent  to  maintain  an  action  at 
law  in 'his  own  name  airalnst  the  debtor  for  the  use 
of  the  assignee ;  but  the  debtor  is  allowed  to  offset 
his  claims  against  the  assignee. 

The  defendant  cannot  offset  a  claim  for  bad  debts 
made  by  the  misconduct  of  the  plaintiff  in  selling 
the  defendant's  goods  as  factor,  the  plaintiff  not 
having  guarantied  those  debts.  But  such  miscon- 
duct 18  properly  to  be  inquired  into  in  a  suit  for 
that  purpose. 

ERROR  to  the  circuit  court  for  the  district 
of  Virginia. 

The  declaration  was  for  money  paid  and  ad- 
vanced by  the  defendant  in  error  for  the  ase  of 
the  plaintiff  in  error. 

Upon  trial  of  the  issue  of  non  asstttnpsit  two 
bills  of  exception  were  taken  by  the  original 
defendant.  The  verdict  was  for  plaintiff,  4,155 
dollars  damages. 

The  first  bill  of  exceptions  stated,  that  the 
plaintiff  l)elow  offered  in  evidence  sundry  bills 
of  exchange  drawn  *by  the  defendant  r*34t3 
upon  the  plaintiff,  to  an  amount  equal  to  the 
balance  demanded  by  the  plaintiff  of  the  de- 
fendant. And  also  several  accoimts  current 
between  the  defendant,  and  the  mercantile  firm 
of  Richard  S.  Hackley  &  Co.  of  the  city  of 
New  York;  of  which  the  plaintiff  and  Seth  B. 
Wigginton  were  two ;  that  the  said  bills  of  ex- 
change were  debited  to  the  defendant  in  the 
said  accounts,  as  being  due  from  him  to  the  said 
Richard  S.  Hackley  &  Co.  and  that  the  said 
accounts  contained'  various  other  articles  of 
debit  and  credit  to  a  considerable  amount,  com- 
menced on  the  dav  of  ,  and  contin- 
ued till  the  dav  of  ,  when  the  firm 
of  Richard  8.  Hackfey  was  changed  into  that 
of  Richard  S.  Hackley  &  Co.  and  concluded  on 
the           day  of 

1.— Present,  Marshall,  CTi.  J.,  Gushing,  Paterson, 
and  WaBhingtoui  Ju^ices. 
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That  in  these  accounts,  the  balance  stated  to 
be  due  from  the  defendant  to  the  said  Richard 
8.   Hackley,  on  the  day  of  ,  is 

transferred,  with  the  consent  of  the  said  Richard 
S.  Hackley,  to  the  said  Richard  8.  Hackley  & 
Co.,  and  that  the  account  in  which  the  said 
balance  is  so  transferred  to  the  said  Richard  S. 
Hackley  &  Co. ,  and  the  formation  of  that  firm, 
were  communicated  by  the  said  Richard  S. 
Hackley  himself  to  the  defendant,  before  the 
institution  of  this  suit;  and  that  the  defendant 
thereafter  made  to  the  said  Richard  S.  Hackley 
&  Co.  several  remittances  in  money  and  com- 
modities, towards  the  discharge  of  the  said 
balance,  and  addressed  to  them  several  letters 
concerning  the  same,  which  remittances  and 
letters  came  to  the  hands  of  the  said  Richard  S. 
Hackley  &  Co.  Whereupon  the  defendant 
moved  the  court  to  instruct  the  jury,  that  if  the 
balance  aforesaid  was  transferred  as  aforesaid  to 
Richard  S.  Hackley  &  Co.  it  was  not  a  subsisting 
debt  from  the  defendant  to  the  plaintiff  alone, 
at  the  commencement  of  this  suit.  But  the  court 
(consisting  of  Marshall,  Ch.  J.,  and  Griffin, 
District  Judge)  overruled  the  motion,  being  of 
opinion,  that  though  the  debt  was  in  equity 
transferred  to  Richard  S.  Hackley  &  Co.,  yet 
the  suit  was  maintainable  for  their  benefit  in 
the  name  of  Richard  S.  Hackley.  At  the  same 
time  the  defendant  was  permitted  to  give  in 
evidence  any  discounts  which  he  might  claim 
against  Richard  S.  Hackley  &  Co. 

The  second  bill  of  exceptions  stated,  that  the 

Slaintiif ,  to  support  his  action,  gave  in  evidence 
»4^4*J  sundry  accounts  *current  between  him- 
self and  the  defendant,  in  which  the  plaintiff 
had  credited  the  defendant,  as  being  in  the 
plaintiff's  hands  for  collection,  for  the  proceeds 
of  a  certain  quantity  of  flour,  which  he  had 
sold  for  the  defendant,  but  had  afterwards 
charged  to  the  defendant  several  sums  on  ac- 
count of  the  alleged  insolvency  of  some  of  the 
purchasers  of  the  said  flour.  It  also  appeared, 
that  in  the  account  current,  and  accounts  of 
sales,  the  proceeds  of  sale  of  the  said  flour  were 
stated  to  be  outstanding,  subject  to  collection, 
and  the  plaintiff  did  not  undertake  to  guaranty 
the  debts.  Whereupon  the  defendant,  in  order 
to  repel  that  evidence,  offered  to  prove  that 
the  sums  so  charged  to  the  defendant  were  lost 
by  the  mismanagement  and  misconduct  of  the 
plaintiff,  in  having  made  the  sales  to  persons 
known  by  him  to  be  unworthy  of  credit ;  but 
the  court  refused  to  permit  such  proof  to  be 
made  to  the  jury  in  this  action,  being  of  opinion 
that  such  misconduct  was  properly  to  be  in- 
quired into  in  a  suit  for  that  purpose. 

This  case  being  submitted  wUfumt  arg-ument, 
t/te  judgment  was  affirmed  with  costs. 

Cited— 2  BUtchf.  381;  4  Wash.  84 ;  1  Ware  69. 


REILY,  Appellant, 

V 

LAMAR.  BEALL  and  SMITH,  Appellees. 

The  inhabitants  of  the  District  of  Columbia,  by 
its  separation  from  the  states  of  Virgrlnia  and  Mary- 
land, ceased  to  be  citizens  of  those  states  respect- 
ively. 

By  the  Insolvent  law  of  Mar>'land,  of  the  3d  of 
January,  ISOO,  the  Chancellor  of  Maryland  could 
not  discharge  a  citizen  of  Maryland  who  resided  in 
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the  District  of  Columbia  at  the  time  of  its  separa- 
tion from  Maryland,  unless  the  person  had  com- 
plied with  all  the  requisites  of  the  insolvent  law  so 
as  to  entitle  himself  to  a  dischargre  before  that  sep- 
aration. 

Qttcpre,  whether  a  person  who  has  neglected  at 
law  to  plead  his  discbarge  under  an  insolvent  act 
can  avail  himself  of  it  in  equity? 

A  citation  is  not  necessary  when  the  appeal  is 
prayed  and  allowed  in  open  court. 

THIS  was  an  appeal  by  Reily  from  a  decree 
of  the  circuit  court  of  the  District  of  Co- 
lumbia, which  dismissed  his  bill  in  equity  with 
costs. 

The  defendant,  Beall,  some  time  in  the  year 
1789  or  1790  had  brouj^t  suit  in  the  name  of 
Lamar,  for  the  use  of  Beall,  by  Robert  Smith, 
his  attorney  at  law,  against  Reily,  the  appellant, 
upon  a  note  for  400  dollars,  and  recovered  judg- 
ment in  the  general  court  of  Maryland. 

The  bill  stated  that  during  the  pendency  of 
that  suit,  the  complainant  Reily,  supposing  that 
Smith  was  fully  authorized  to  receive  payment 
of  the  debt  in  any  manner  he  should  think 
proper,  sold  him  a  tract  of  4,600  acres  of  land 
in  the  state  of  Georgia,  for  the  sum  of  1,533 
dollars,  for  the  express  purpose  of  discharging 
that  debt  and  some  others  which  Reily  owed 
in  Baltimore.  That  in  settling  with  Smith  for 
the  purchase  money  of  the  land,  the  amount 
*of  that  debt  was  deducted  and  left  in  [*34S 
the  hands  of  Smith  to  be  paid  to  Beall,  under  a 
promise  from  Smith  that  he  would  have  the 
entry  made  upon  the  records  of  the  court  that 
the  debt  was  satisfied.  And  after  deducting 
also  the  amount  of  other  debts  which  Smith 
undertook  to  pay  for  Reily,  Smith  paid  him 
the  balance  by  a  check  on  the  bank,  being 
about  17  dollars.  That  thus  the  matter  rested 
until  the  year  1799  or  1800,  when  being  called 
on  by  Bieall  for  payment,  Reily  applied  to 
Smith  to  know  why  the  debt  had  not  been 
paid,  who  replied  that  it  had  been  delayed  in 
consequence  of  a  dispute  between  one  John 
Lynn,  to  whom  the  note  had  been  indorsed, 
and  the  said  Beall,  as  to  which  of  them  w»« 
entitled  to  the  money;  but  that  it  had  been 
settled  by  reference  that  Beall  should  have  it ; 
and  that  Keily  might  remain  easy,  for  he  should 
not  be  called  on  again  for  payment.  That  ReUy 
informed  Beall  that  he  had  paid  the  amount  to 
Smith,  and  that  Beall  had  acknowledged  to 
several  persons  that  he  was  satisfied  the  fact 
was  so,  and  had  employed  counsel  to  bring  suit 
against  Smith  for  the  money.  That  Smith  had 
charged  Reily  with  the  said  debt  in  his  bookfi, 
and  that  Reily  had  seen  the  entry  in  Smithes 
own  hand-writing,  and  prays  that  the  book  may 
be  produced. 

That  after  the  said  judgment  was  rendered. 
v\z.,  on  the  8d  of  January,  1800,  the  legisla- 
ture of  Maryland  passed  an  insolvent  law  in 
favor  of  Reily,  and  others,  and  on  the  23d  of 
December,  iSoO,  he  conveyed  all  his  estate  to 
a  trustee  agreeably  to  the  law,  for  the  use  of 
all  his  creditors,  and  that  on  the  4th  of  April,  1801, 
the  Chancellor  of  Maryland  granted  him  a  cer- 
tificate of  discharge,  (a  copy  of  which  is  made 
part  of  the  bill,)  whereby  it  was  adjudged  and 
ordered  that  he  should  be  dischargeil  from 
all  debt<*,  covenants,  contracts,  promises,  and 
agreements  due  from,  or  owing,  or  contracted 
by  him.  before  the  aforesaid  23d  day  of  Decem- 
ber, 1800,  provide<l  that  any  proi>erly  which 
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he  had  acquired  since  the  execution  of  the  said 
deed,  or  should  acquire  by  descent,  or  in  his 
own  right  by  bequest,  devise,  or  in  a  course  of 
distribution,  should  be  liable  for  the  payment 
of  his  said  debts.  That  a  writ  of  scire  facias 
having  issued  some  time  in  the  year  iSoO,  to 
revive  the  said  judgment,  Reily  instructed  his 
attorney  at  law  to  plead  the  said  discharge  in 
bar  thereof,  wliich  he  neglected  to  do,  without 
any  default  on  the  part  of  Reily.  That  all  the 
property  he  possessed  was  duly  delivered  up  to 
346*]  the  *tru8tee  at  the  time  of  executing 
the  deed  of  trust,  and  that  all  the  property  now 
in  his  passession  was  a  devise,  or  the  proceeds 
of  a  devise,  to  his  wife.  That  execution  hav- 
ing upon  the  scire  facias  aforesaid  been  award- 
ed by  the  general  court  of  Maryland,  an  ex- 
emplification of  that  judgment  had  been  by  the 
said  Beall  filed  in  the  clerk's  office  of  the 
circuit  court  of  the  District  of  Columbia,  for 
the  county  of  Alexandria,  and  execution  issued 
thereon,  with  intent  to  levy  the  same  upon  the 
jsroods  and  effects  held  by  neilv,  in  the  right  of 
his  wife,  to  stay  w^hich,  and  all  other  proceed- 
ings at  law,  the  bill  prayed  an  injunction,  &c. 
Beall,  in  his  answer,  stated,  that  he  had  never 
received  any  part  of  the  money  either  from 
Reily,  or  Smith,  who,  he  admits,  was  his  attor- 
ney in  the  suit  against  Reily.  That  Smith  de- 
nied that  Reily  had  ever  paid  him  the  money, 
and  that  Beall  had  no  knowledge,  otherwise 
than  by  the  information  of  Reily,  that  the  same 
had  been  so  paid.  But  that  some  time  after 
the  orifi:inal  judgment  was  obtained  against 
Reily,  Smith  told  Beall  that  if  he  would  make 
to  him,  the  said  Smith,  a  handsome  discount 
upon  the  said  judgment,  he  would  pay  him 
the  money  for  the  same,  which  Beall  refused 
to  do.  He  admits,  that  for  some  time  he  did 
believe,  and  had  declared  his  belief,  that  Reily 
had  paid  the  money  to  Smith,  and  under  that 
ImpresKion  had  given  instructions  to  an  attor- 
ney to  examine  into  the  business,  and  bring 
suit  against  Smith,  or  Reily,  as  he  should  judge 
best;  but  he  never  positively  admitted  the  fact 
to  be  so,  nor  has  he  intimated  such  an  opinion 
since  he  has  seen  Smith's  answer.  He  does  not 
admit  that  Reily  had  ever  regularlv  and  legally 
obtained  the  benefit  of  any  insolvent  law  of 
Maryland,  nor  that  he  instructed  his  attorney 
to  plead  his  discharge,  but  that  if  he  did,  the 
attorney  was  able  to  pav  any  damages  which 
lieily  might  sustain  by  his  negligence.  That 
tlie  plea  would  be  a  good  plea  at  law,  and  there- 
fore the  complainant  could  not  resort  to  equity 
for  that  benefit  which  he  had  lost  by  his  negh- 
gence.  He  admits  that  it  appears  by  the  pro- 
ceedings that  the  deed  from  Reily  to  his  trustee 
under  the  insolvent  law  for  the  benefit  of  his 
creditors  was  dated  on  the  23d  of  Deceml)er, 

1800,  and  his  discharge  on  the  4th  of  April, 

1801,  during  all  which  time  Reily  lived  either 
in  the  citv  of  Washington,  or  town  of  Alexan- 
dria, and  contends  that,  as  the  court  below 
had  determined  that  the  jurisdiction  of  Mary- 
land and  Virginia  over  the  ceded  territory 
347*]  'ceased  on  the  1st  Mondav  of  Decem- 
l>er,  1800,  the  legislature  or  Chancellor  of  Mary- 
tend  had  no  power  to  pass  such  law,  or  give 
''uch  discharge  to  the  said  Reily.  He  does  not 
admit  that  property  now  held  by  Reily  is  held 
in  nght  of  his  wife. 

The  answer  of  the  defendant.  Smith,  admits 
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that  as  attorney  for  Beall,  he  brought  the  suit 
against  Reily,  and  that  he  purchased  of  him,  as 
he  then  imagined,  a  certain  parcel  of  land,  con- 
sisting of  4,600  acres,  represented  by  Reily  to 
be  in  the  State  of  Georgia,  at  the  price  of  two 
shillings  and  six  pence  current  money  of  Mary- 
land per  acre,  amounting  for  the  whole  to  the 
sum  of  1,533  dollars  and  33  cents:  but  denies 
that  in  making  that  purchase  he  undertook  or 
assumed  for  Reily  to  pay  the  debt  to  Beall,  and 
that  Reily  ever  left  in  his  hands  any  money  for 
that  purpose,  and  that  he  (Smith)  ever  prom- 
ised to  have  an  entry  made  on  the  records  that 
the  debt  was  satisfied.  The  answer  then  avers 
that  Smith  had  availed  himself  of  all  the  means 
in  his  power  to  obtain  satisfactory  information 
respecting  the  title,  and  even  of  the  existence 
of  the  Georgia  land,  and  that  failing  in  all  his 
various  attempts,  he  has  reason  to  believe,  and 
does  believe,  that  he  did  not  acquire  any  title. 
He  denies  that  he  ever  told  Reily  that  the  pay- 
ment of  the  debt  by  him  (Smith)  had  been  de- 
layed in  consequence  of  any  dispute,  and  that 
he  gave  Reily  any  ground  to  believe  or  imagine 
that  he  (Smith)  intended  to  pay  the  said  debt^ 
or  any  part  of  it.  That  he  never  charged  Reily 
in  any  account  against  him  with  the  amount  of 
any  part  of  the  debt,  and  that  no  part  of  the 
purchase  money  was  ever  deducted  to  pay  the 
debt.  It  avers  also  that  Smith,  in  the  years 
1790,  1791  and  1792,  did  not  keep  any  book  of 
money  accounts  whatever,  except  £t  bank  book, 
nor  any  kind  of  book  of  accounts  wherein  such 
an  entry  could  with  propriety  have  been  made, 
and  that  there  never  was  in  his  possession,  or 
kept  by  him,  such  a  book  of  accounts  as  the 
said  Reily  had  alleged.  The  answer  does  not 
state  that  Smith  has  in  any  manner  paid  Reily 
for  the  lands. 

The  copy  of  the  Chancellor's  certificate  of 
discharge,  referred  to  in  Reily's  bill,  states  the 
date  of  the  deed  from  Reily  to  his  trustee  to  be 
the  23d  of  March,  1801,  and  not  the  23d  of  De- 
cember, 1800,  as  alleged  in  the  bill,  and  admit- 
ted in  Beall's  answer. 

*The  deed  from  Reily  to  Smith  for  |;*348 
the  Georgia  lands,  and  also  a  deed  of  quitclaim 
from  Cobbs  (from  whom  Reily  purcha^  them) 
to  Smith,  and  the  surveyor's  plat  and  certificate 
of  survey,  were  produced  in  evidence.  The 
depositions  tended  to  prove  that  Smith  had  re- 
ceived from  Georgia  very  favorable  accounts 
of  the  Georgia  lana,  and  of  the  goodness  of  the 
title;  and  that  the  lands  were  worth  a  dollar 
per  acre.  That  he  had 'said,  as  late  as  June  or 
July,  1801,  that  at  the  time  of  his  purchase 
from  Reily,  it  was  understood  that  any  debts 
due  from  Reil^,  which  Smith  should  satisfy, 
were  to  be  admitted  as  payment  for  the  land ; 
that  believing  at  that  time  that  he  had  made  a 
valuable  purchase,  he  did  pay  some  debts  and 
offered  to  pay  others,  if  the  creditors  would 
make  abatements.  That  by  the  contract  he 
was  at  full  liberty  to  settle  any  debt  due  from 
Reily,  in  the  easiest  and  most  advantageous 
way  to  himself;  that  he  denied  that  he  had  en- 
gaged to  pay  any  particular  debt,  but  that  he 
was  to  discharge  the  purchase  money,  by  pur- 
chasing or  satisfying  claims  against  Reily,  in 
any  way  he  found  best.  That  he  offered  to 
pay  Beall  the  debt  Reily  owed  him,  if  Beall 
would  allow  a  handsome  discount,  but  that 
Beall  had  refused  to  do  so,  and  the  conversa- 
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tion  ceased.  That  he  had  not  received  any  sat- 
isfactory infonnation  respecting  the  Georgia 
lands,  and  feared  he  had  made  an  incautious 
purchase,  and  that  the  lands  did  not  exist.  He 
regretted  that  he  had  paid  any  thing;  and  said 
that  he  had  offered  Reily  the  lands  again  upon 
receiving  what  he  had  paid,  which  Reily  de- 
clined. That  he  only  wanted  to  be  satisfied 
that  there  was  such  land  as  he  had  bought  of 
Reily,  and  that  he  had  title,  and  the  business 
should  be  settled  immediately  with  him;  but 
that  the  business  between  Reily  and  Beall  was 
out  of  the  question  between  him  and  Reily. 

The  evidence  as  to  Beall,  only  went  to  prove 
that  he  had  several  times  expressed  a  belief  that 
Reily  had  settled  the  debt  with  Smith. 

At  February  term,  1804,  a  preliminary  ques- 
tion was  suggested  by  Mason,  for  the  appenees, 
whether  a  citation  was  not  necessary  in  cases 
of  appeals,  as  well  as  in  cases  of  writs  of  error, 
under  the  22d  section  of  the  judiciary  act  of 
1789,  vol,  l,p.  62. 

349*]  ♦Marshall,  Ch.  J.  The  question 
turns  upon  the  construction  of  the  act  or  March 
3d,  1803,  Td,  6,  p.  S16.  The  words  are,  "and 
that  such  appeals  shall  be  subject  to  the  same 
rule,  regulations  and  restrictions  as  are  pre- 
scribed in  law  in  case  of  writs  of  error. " 

E.  J.  Lee,  for  the  appellant.  The  reason  for 
a  citation  in  cases  oi  writs  of  error,  does  not 
apply  to  cases  of  appeal.  Where  the  appeal  is 
prayed  and  granted  in  the  court  below,  the  par- 
ties are  bound  to  take  notice  of  it. 

Mason,  in  answer  to  a  question  from  the 
Chief  Justice,  stated  that  he  conceived  that  an 
appeal  mi^ht  be  allowed  at  any  time  within 
Ave  years,  m  the  same  manner  as  writs  of  error. 
The  words  of  the  last  act  of  Congress  upon  the 
subject  are  peremptory,  "  appeals  shall  be  sub- 
ject," &c. 

If  there  is  no  citation,  the  appeal  cannot  be  a 
supersedecbs,  but  perhaps  the  want  of  a  citation 
is  not  a  sufficient  ground  to  dismiss  the  appeal. 

On  a  subsequent  day  in  the  same  term,  the 
Chief  Justice  stated  it  to  be  the  opinion  of  the 
Court,  that  the  appeal  having  been  prayed, 
pending  the  court  below,  a  citation  is  not  nec- 
essary; and,  therefore,  the  case  is  properly  be- 
fore the  court. 

February  6th,  1805.  The  case  was  noWar- 
gued  by  E.  J.  Lee  and  C.  Lee,  for  the  appel- 
lant, and  by  Mason,  for  the  appellees.* 

E.  J.  Lee.  If  the  plaintiff's  attorney  at  law 
make  a  contract  with  the  defendant,  by  which 
the  plaintiff's  demand  is  satisfied,  it  binds  his 
client,  ^o  he  may  leave  the  matter  to  reference, 
and  the  client  will  be  tjound  by  the  award.  The 
350*]  answers  of  Smith  and  Beall  *are  contra- 
dicted in  a  material  point,  and  the  rule  in  equity 
is,  that  if  the  defendant's  answ^er  is  false  in  a 
material  point,  it  shall  not  be  taken  to  l>e  true 
in  the  rc^sidue.  Mr.  Smith's  answer  states  that  he 
has  availed  himself  of  all  opportunities  of  ascer- 
taining the  title,  nay,  the  existence  of  the  land. 

l.~B.  J.  Lee,  beinff  asked  by  the  Court  for  a  state- 
ment of  the  case,  agreeable  to  the  rule  of  court, 
alleRed  that  it  was  not  in  his  power  to  make  a  state- 
ment, as  it  was  a  question  as  to  the  weight  of  tes- 
timony, on  contradictory  evidence. 

Mambhall,  Ch.  J.  The  court  require  a  state- 
ment of  the  case,  even  though  the  question  is  a 
question  of  fact:  at  least  the  sut)8tance  of  the  bill 
and  answer,  and  the  facts  which  are  in  contest, 
might  be  stated. 


Robert  Long's  deposition  shows  thi«  to  be 
incorrect. 

Beall *s  answer  states  that  he  never  did  aver 
that  Reily  had  paid  the  money  to  Smith.  This 
is  contraaicted  by  Lloyd  Beall's  deposition. 

Another  ground  of  equity  on  the  part  of  the 
appellant,  is  his  discharge  under  the  insolvent 
act  of  Maryland.  He  is  not  precluded  from  set- 
ting it  up  in  equity,  because  his  attorney  neglect- 
ed to  plead  it  at  law.  No  fraud  is  allegied  or 
suggested  in  obtaining  it;  but  it  is  stated,  that 
the  discharge  was  after  the  District  of  Columbia 
was  separated  from  Maryland,  and  that  upon 
that  separation,  Reily  living  in  the  city  of 
Washington,  ceased  to  be  a  citizen  of  Maryland ; 
and  that,  as  the  act  directs  that  the  Chancellor 
shall  be  satisfied  that  the  person  applying  to  him 
for  a  discharge  was,  and  is  a  citizen  of  Mary- 
land, and  as  tlie  legislature  could  not  authorize 
the  discharge  of  a  person  from  his  debts,  who 
should  not  be  at  the  time  of  the  discharge  a 
citizen  of  Maryland,  the  discharge  was  not  valid 
and  regular. 

But  the  act  of  Maryland  was  passed  l)efore 
the  change  of  jurisdiction,  and  the  discharge 
was  only  a  consequence  of  what  was  1)eguii 
while  the  legislature  had  jurisdiction.  By  the 
act  of  cession  by  Maryland,  and  the  act  of 
acceptance  by  Congress,  it  is  provided  that  the 
operation  of  the  laws  of  the  state  should  not 
cease  nor  be  affected  by  the  acceptance  until  the 
time  fixed  for  the  removal  of  the  government, 
and  until  Congress  should  otherwise  by  law 
provide. 

The  time  appointed  for  the  removal  of  tlie 
government  was  the  first  Monday  of  December, 

1800,  but  Congress  did  not  provide  by  law  for 
the  government  of  the  District  of  Coliunbia 
until  the  27th  of  February,  1801.  The  insolvent 
act  passed  on  the  3d  of  January,  1800.  On  the 
♦15th  of  April,  1800,  the  Chancellor  pass-[*35 1 
ed  an  order  that  Reily  give  notice  to  his  credit- 
ors to  appear  on  the  3a  of  November,  1800,  on 
which  day,  notice  having  been  given,  the  oath 
of  an  insfJvent  debtor  was  administered  to  Reily 
by  the  Chancellor,  and  a  trustee  appointed.  On 
the  23d  of  December,  1800,  Reily  conveyed  all 
his  property  to  the  trustee,  who  on  the  same  day 
gave  bond  for  tlie  faithful  performance  of  the 
trust,  and  a  receipt  for  the  effects.  Thus  every 
thing  was  done  by  Reily  on  his  part,  to  entitle 
him  to  a  discharge  before  the  operation  of  the 
law  of  Maryland  ceased.  The  Chancellor,  there- 
fore, having  the  cause  before  him,  and  having 
once  had  jurisdiction,  could  not  be  deprived  of 
it  by  the  separation  of  the  territory. 

If  a  crime  had  been  committed  within  the 
District  of  Columbia  before  the  27th  of  February, 

1801,  it  must  have  been  punished  according  to 
the  state  law  of  that  part  of  the  district  in  w^hich 
it  was  committed. 

Besides  it  is  worth  consideration  whether,  as 
the  debt  was  due  to  Beall,  who  always  remaine<l 
a  citizen  of  Maryland,  it  might  not  be  barreii  by 
an  act  of  the  legislature  of  Maryland,  notwith- 
standing the  debtor  had  ceased  to  be  a  citizen. 

The  words  of  the  insolvent  act,  (November 
session,  1799.)  e.  ^8,  passed  January  3d,  1800, 
§  S,  are, 

"  j5  3.  And  be  it  enacted.  That  no  person  here- 
in before  mentioned,  shall  be  entitled  to  the 
benefit  of  any  of  the  provisions  of  this  act,  un- 
less the  Chancellor  shall  be  satisfied,  by  compe- 

Cranch2. 


1804 


RjEiLY  V.  Lamar,  Beall  and  Sioth. 


351 


tent  testimony,  that  he  is,  and  at  the  time  of 
pa^Mng  this  act  was,  a  citizen  of  the  United 
states."  and  of  this  state,  and  unless  at  the  time 
of  presenting  his  petition  as  aforesaid,  he  shall 
produce  to  the  Chancellor  the  assent,  in  writing, 
<)(  so  many  of  his  creditors  as  have  due  to  them 
the  amount  of  two  thirds  of  the  debts  due  by 
him  at  the  time  of  the  passing  of  this  act;  pro- 
rideil,  that  foreign  creditors,  not  residing  in  the 
United  Stat^,  and  not  having  agents  or  attor- 
neys residing  therein  duly  empowered  to  act  in 
their  behalf,  shall  not  be  considered  within  the 
intent  and  meaning  of  this  clause ;  and  provided 
also,  that  the  Chancellor  may, without  the  assent 
352*]  of  *the  creditors  as  aforesaid,  from  time 
to  time,order  to  be  discharged  from  custody  any 
of  the  sjiid  petitioners  who  may  be  in  actual 
eonflnement,  in  virtue  of  any  process  issued,  or 
that  may  be  issued,  in  pursuance  of  any  debt  at 
this  time  due  and  owing  by  him,  which  dis- 
fharge  is  hereby  declared  to  be  a  release  only  of 
the  person  of  such  debtor,  but  not  of  his  prop- 
erty, unless  the  assent  in  writing  of  two  thirds 
in  value  of  the  creditors  as  aforesaid  be  ob- 
tained. " 

It  was  only  necessary  that  the  Chancellor 
i«hou]d  lx^  satisfied  that  Heily  was  a  citizen  of 
Maryland  at  the  time  of  passing  the  act,  and  at 
the  time  of  his  application  to  the  Chancellor  for 
its  l)enefit;  and  these  facts  are  not  denied. 

Mason,  contra. 

There  are  only  two  questions  in  this  cause. 

1.  Has  Reily  any  equity  on  the  ground  of 
liAving  paid  the  judgment  ? 

2.  Has  he  any  equity  on  the  ground  of  being 
released  by  the  act  of  Assembly  ? 

1.  It  is  admitted  that  he  has  an  equity  if  all 
the  facts  stated  in  the  bill  are  true.  But  the  bill 
itself  is  not  evidence. 

The  answers  of  Smith  and  Beall  deny  all  the 
ocjuitable  facts,  and  there  is  no  evidence  to  prove 
them. 

The  controversy  is  really  between  Reily  and 
Smith,  for  it  is  not  alleged  that  Beall  has  been 
satisfied,  unless  the  payment  to  Smith  is  proved, 
and  binds  Beall.  But  as  the  evidence  does  not 
prove  a  payment  to  Smith,  there  is  an  end  of  the 
tinrt  point.* 

2.  As  to  the  discharge  under  the  insolvent  law. 
It  is  a  principle  that  if  a  man  has  a  defense 

at  law  and  waives  it,  he  shall  not  avail  himself 
of  it  in  equity.  This  is  a  defense  which  pecu- 
353*1  liarly  reouires  that  it  should  have  *been 
pleaded  at  law.  The  plea  would  have  embraced 
all  the  facts  which  were  necessary  to  show  that 
he  was  regularly  discharged,  any  of  which  the 
plaintiff  might  have  traversed  and  put  in  issue. 

The  bill  alleges  he  was  regularly  discharged. 
The  answer  denies  it,  and  puts  him  upon  the 
proof.  How  has  he  proved  it?  By  the  Chan- 
cellor's certificate  only ;  and  that  was  made  on 
the  10th  of  April,  1801,  when,  according  to  the 
allegations  in  the  bill,  he  was  not  a  citizen  of 
Maryland,  but  of  the  District  of  Columbia. 

The  bill  states,  that  the  property  on  which  the 
fi^ri facias  was  levied,  was  a  devise  to  his  wife, 
or  the  proceeds  thereof. 

The  answer  denies  it,  and  there  is  no  proof. 

The  bill  charges  that  he  directed  his  attorney 
at  law  to  plead  the  discharge.  The  answer 
denies  it,  and  there  is  no  proof,  although  the 
attorney  himself  was  examined  as  a  witness 
for  the  complainant. 
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Having  removed  from  the  city  of  Washing- 
ton to  Alexandria,  which  is  subject  to  different 
laws,  the  discharge  could  not  avail  him  there. 

There  is  no  evidence  that  Beall  was  a  citizen 
of  Maryland,  and  therefore  the  argument  that 
the  legislature  of  Maryland  might  bar  him  from 
a  recovery  of  the  debt,  although  Reily  should 
not  appear  to  be  a  citizen,  does  not  apply. 

Chase,  J.  Would  not  the  proper  remedy  be,. 
by  motion,  to  discharge  the  property  taken  on 
the  fieri  fadoM,  if  it  appeared  to  l)e  property 
which  came  to  the  wife  by  devise? 

E.  J.  Lee.  Although  that  might  be  done,  yet 
it  is  not  the  only  remedy.  It  might  be  too  late 
on  the  return  of  the  execution,  when  the  prop- 
erty might  be  sold. 

Marshall,  Ch.  J.  Could  the  court  have 
gone  on  to  decree  Smith  to  pay  the  money  to 
Reily,  and  dismiss  *the  bill  as  to  Beall?  [*354r 
Was  the  cause  in  such  a  state  that  this  could  be 
done? 

C.  Lee  and  Mason  admitted  that  they  might. 

Chase,  J.  Can  an  attorney  at  law,  by  a  con- 
tract for  the  purchase  of  land  to  himself,  bind 
his  client? 

G.  Lee,  in  reply.  We  do  not  contend  for  the 
principle  to  that  extent;  but  if  Beall  assented  to 
the  payment  to  the  attorney  in  that  way,  it 
would  bind  him  in  equity.  So  if  the  attorney 
has  the  money  of  the  debtor  in  his  hands,  and 
upon  a  settlement  with  the  debtor  the  attorney 
retains  the  debt  of  his  client,  and  gives  the 
debtor  a  checls  for  the  balance,  the  client  is 
bound.  If  Smith  did  imdertake  to  settle  this 
debt,  it  binds  Beall.  But  if  not,  yet  Reily  ha* 
a  claim  against  Smith,  and  the  court  below 
ought  not  to  have  dismissed  the  bill  as  against 
him.  There  is  no  doubt  of  lieily's  equity  as  to 
Smith.  He  does  not  even  allege  that  he  ever 
paid  Reily  for  the  lands.  He  has  not  produced 
the  bank  book,  as  he  was  required  to  do,  which 
would  have  shown  the  check  of  17  dollars. 

As  to  the  discharge  under  the  insolvent  act ; 
if  it  was  good  in  Maryland,  it  was  good  in  every 
part  of  the  United  States. 

That  it  was  obtained  fairly,  legally,  and  reg- 
ularly, appears  from  the  certificate  itself; 
whicK  is  at  least  prima  facie  evidence  of  those 
circumstances ;  and  the  contrary  must  l)e  proved 
if  alleged.  1  DaU.  ^^9,  MOlar  v.  IML  The 
present  case  is  stronger  than  that  of  Millar  and 
Hall :  because  here  both  parties  were  citizens  of 
Maryland,  but  in  that,  Millar  was  a  citizen  of 
Pennsylvania. 

There  is  certainly  an  error  in  the  copy  of 
the  certificate  of  discharge  filed  in  this  case,  in 
stating  the  deed  of  Reily  to  his  trustee  to  l>e 
dated  the  23d  of  March,  instead  of  the  28d  of 
December;  for  the  certificate  of  the  trustee,  by 
which  he  acknowledges  the  receipt  of  all  the 
effects  of  Reily,  is  dated  on  the  23d  of  Decem- 
ber, and  so  is  the  trustee's  bond. 

If  the  deed  was  executed  on  the  28d  of  De- 
cenlber,  the  case  is  clear  of  all  doubt,  for  the 
inhabitants  of  that  part  of  the  District  of  (•olum- 
bia  which  was  ceded  by  Maryland,  *re-  [*355 
mained  citizens  of  Maryland,  and  subject  to 
all  her  laws,  until  the  27th  of  February,  1801, 
when  Congress  first  provided  by  law  for  the 
government  of  the  district.  iJtws  of  United 
^tute/i,  vol.  1,  p.  132.  Besolve  of  Maryland,  178^. 
Imics  of  Maryland,  Nor^mber,  1791,  c.  45,  ^  2. 
Laws  of  United  States,  vol.  5,  p.  268. 
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The  words  of  the  insolvent  act  are,  that  the 
■Chancellor  shall  be  satisfied  that  the  petitioner 
"is  and  was,"  at  the  time  of  passing  the  act,  a 
citizen  of  the  state  of  Maryland.  If  the  Chan- 
cellor is  satisfied  that  he  was,  at  the  time  of 
passing  the  act,  and  is,  at  the  time  the 
petition  is  presented  to  him,  a  citizen  of  Mary- 
land, it  is  sufficient.  But  it  is  not  necessary  m 
this  case  to  confine  the  time  to  the  presenting 
the  petition :  we  may  admit  the  proper  time  to 
be  the  date  of  the  deed  to  his  trustee.  The  dis- 
charge has  relation  to  that  time.  So  in  the 
case  of  bankrupts,  the  certificate  relates  to  the 
time  of  doing  the  act  of  bankruptcy;  although 
the  granting  of  it  mav  be  deferred  for  a  long 
time.  The  insolvent  law  of  Maryland  is  to  be 
considered  as  a  bankrupt  law.  So  says  Judge 
M'Kean,  in  the  case  of  Millar  and  Hall. 

The  4th  article  of  the  constitution  of  the 
United  States  declares,  that  ' '  full  faith  and 
credit  shall  be  given,  in  each  state,  to  the  public 
acts,  records,  and  judicial  proceedings  of  every 
other  state."  And  "  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states."  Reily 
being,  for  aught  that  appears  to  the  contrary, 
a  natural  born  citizen  of  Maryland,  could  not 
be  deprived  of  his  right  of  citizenship  by  the 
transfer  of  jurisdiction.  He  might  cease  to  be 
an  inhabitant,  but  could  not  cease  to  be  a  citi- 
zen. 

The  situation  of  Reily  is  unhappy  indeed,  if 
he  is  not  protected  by  his  discharge.  He  can- 
not recall  the  deed  which  he  made  of  all  his 
-effects  to  the  use  of  his  creditors.  His  property 
is  gone.  And  if  the  insolvent  laws  of  the  sev- 
er3  states  are  not  to  be  respected,  perpetual 
imprisonment  may  be  the  consequence. 

The  court  below  ought  to  have  continued 
the  injunction  as  to  all  the  property  of  Reily, 
except  such  as  came  to  him  m  his  own  right  by 
356*]  devise,  bequest,  or  in  the  course  of  *di8- 
tribution.  But  if  Reily  has  paid  Smith,  and 
that  payment  can  be  applied  to  Beall,  then  the 
injunction  ought  to  be  general  and  perpetual. 
At  any  rate,  a  general  dissolution  of  the  in- 
junction was  erroneous. 

Ma.son,  contra.  If  Reily  has  been  discharged 
under  the  insolvent  act,  and  has  transferred  all 
his  estate  and  effects  to  his  trustee,  the  court 
below  could  not  have  decreed  Smith  to  pay  the 
money  to  Reily.  The  right  of  action  was  not 
in  him,  but  in  the  trustee. 

The  insolvent  law  in  the  present  case  is  a 
special  law  for  the  benefit  of  certain  persons  by 
name,  and  Reily  must  show  that  he  has  com- 
plied with  all  the  requisites  of  the  act  in  as  full 
a  manner  as  if  he  had  pleaded  at  law. 

There  is  no  clause  in  the  act  making  the 
Chancellor's  certificate  prima  facie  evidence  of 
a  compliance  with  all  those  requisites,  and  there 
is  no  such  rule  of  the  common  law.  It  is  only 
made  prima  facie  evidence  to  authorize  a  dis- 
charge from  arrest. 

The  laws  of  Maryland  cannot  apply.  The 
opposite  counsel  take  that  for  grantea,  which 
is  the  point  in  dispute. 

There  is  no  mistake  in  the  certificate  respect- 
ing the  date  of  the  deed,  but  if  there  is,  there  is 
no  evidence  before  the  court  by  which  it  can 
be  rectified. 

Marshall.  Ch,  J.,  delivered  the  opinion  of 
the  Court,  to  the  following  effect : 
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In  this  case  the  court  has  attentively  consid- 
ered the  record,  proceedings,  and  evidence. 
The  only  equity  of  the  complainant's  bill  as  to 
Lamar  &  Beall,  arises  out  of  the  transactions 
between  him  and  the  defendant.  Smith,  and 
the  Court  is  of  opinion  that  that  equity  is  not 
supported ;  and  that  the  material  allegations  of 
the  bill  as  to  the  defendant,  Smith,  and  which 
are  denied  by  his  answer,  are  also  unsupp>ortcd 
by  the  evidence.  Nor  are  the  allegations  of 
the  complainant,  respecting  his  certificate  of 
discharge,  sufficiently  prov^. 

By  the  separation  of  the  District  of  Columbia 
from  *the  state  of  Maryland,  the  com-  [*3I57 
plainant  ceased  to  be  a  citizen  of  that  state,  his 
residence  being  in  the  city  of  Washington  at 
the  time  of  Uiat  separation. 

As  the  complainant  was  entitled  to  a  dis- 
charge, upon  executing  the  deed  of  assignment 
of  all  his  effects  to  the  trustee  appointed  by  the 
chancellor,  his  certificate  would  relate  back  to 
the  dat«  of  the  deed.  It  has  been  said  that  the 
true  date  of  that  deed  was  the  23d  of  Decem- 
ber, 1800,  and  that  the  certificate  of  the  Chan- 
cellor, which  states  the  date  to  be  the  23d  day  of 
March,  1801,  is  incorrect. 

But  the  certificate  of  the  Chancellor  is  the 
only  evidence  before  the  court  as  to  that  sub- 
ject, and  we  must  take  it  to  be  true.  It  is,  there- 
fore, not  material  to  inquire  whether  the  in- 
habitants of  the  city  of  Washington  ceased  to 
be  citizens  of  Maryland  on  the  27th  of  Febru- 
ary, 1801,  or  on  the  first  Monday  of  December, 
1800,  as  it  is  not  contended  that  tney  were  under 
the  jurisdiction  of  Maryland  so  late  as  the  23d 
of  March,  1801. 

The  complainant,  therefore,  not  being  a  citi- 
zen of  Maryland  at  the  time  of  executing  the 
deed,  did  not  bring  himself  within  the  provis- 
ions of  the  insolvent  law,  under  which  he 
claims  relief. 

I  was  inclined  at  first  to  tliink  that  an  ac- 
count might  have  been  directed  between  the 
complainant  and  the  defendant,  Smith,  but  the 
Court  is  of  opinion,  that  if  he  has  any  remedy 
against  Smith,  it  is  at  law  and  not  m  equity. 
Tlie  bill  must  be  dismissed  with  costs,  but  with- 
out prejudice. 

ated— 2  Wheat.  14S;  18  How.  SSTt. 


♦THE  UNITED  STATES    [*35.8 

'^-  [130    «71 

FISHER  e<ai..  Assignees  of  Blight,  a 
Bankrupt. ' 

In  all  cases  of  innolvenoy  or  bankruptcy  of  a 
debtor  of  the  United  States  they  are  entitled  to 
priority  of  payment  out  of  his  effects. 

ERROR  from  the  circuit  court  for  the  district 
of  Pennsylvania. 
The  action  was  instituted  to  try  two  ques- 
tions, all  the  necessary  facts  being  concwied  to 
bring  the  law  before  the  court.     The  questions 
wi*ru, 

1.  Whether  an  attachment  laid  by  the 
United  States,  on  property  of  the  bankrupt  in 
the  hands  of  the  collector  of   Newport,    in 

1.— Present,  Manball,  Ch.  J*.,  CushlniTi  Paterson, 
WasbiQifton,  and  Johnson,  Justices. 
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Hlio(ie  Island,  after  the  commiHsion  of  bank- 
ruptcy liad  issued,   is  available    against    the 

3.  Whether  the  United  Stal&s  are  entitled  to 
\h'  first  paid  and  satisfied,  in  preference  to  the 
private  creditors,  a  debt  due  to  the  United 
Slates  by  Peter  Blif^ht,  as  indorser  of  a  foreign 
Inll  of  exchange,  out  of  the  estate  of  the  bank- 
rupt in  the  hands  of  his  assignees? 

The  opinion  of  the  court  Ik?1ow  was  in  favor 
of  the  defendants  upon  both  points,  and  a  bill 
of  exceptions  was  taken  by  the  United  States. 

Dallas,  (Attorney  of  the  United  States  for 
the  district  of  Pennsylvania,)  for  the  plaintiffs 
in  error. 

1.  As  to  the  particular  right  of  the  United 
States  under  the  attachment.  The  title  of  the 
jLssignee*  is  good  against  all  who  are  bound  by 
the  bankrupt  act.  But  we  say  the  United 
States  are  not  bound  by  that  act.  This  exemp- 
tion is  not  claimed  as  matter  of  prerogative,  as 
iu  England,  but  by  reason  of  an  express  legis- 
lative exception. 

By  the  62d  sect,  of  the  Bankrupt  Law  of 
+th  April,  1800,  vol.  5,  p.  82,  h  is  enacted, 
"  that  nothing  contained  in  this  law  shall  in 
-inv  manner  &ect  the  right  of  preference  to 
prior  satisfaction  of  debts  due  to  the  United 
States,  as  secured  or  provided  by  any  law 
*W9*]  heretofore  *passed,  nor  shall  be  con- 
Ntnied  to  lessen  or  impair  any  right  to,  or 
'H'curity  for,  monev  due  to  the  United  States, 
<>r  to  any  of  them.'*^ 

Congress  had  a  right  to  declare  that  the  act 
nliould  not  affect  a  public  debt.  Have  they 
<ioneit?  The  words  contemplate,  1.  The  right 
of  preference  existing  by  prior  laws;  2.  The 
ijeneral  right  to,  or  security  for,  any  mone^ 
due  to  the  United  States.  The  effect  of  this 
section  is,  that  the  bankrupt  act  shall  in  no 
manner  affect  the  right  of  the  United  States  to 
recover  any  money  due  to  them.  To  say,  then, 
that  the  commission  of  bankruptcy  should  pre- 
vent the  United  States  from  attaching  the 
4 effects  of  the  bankrupt,  is  in  direct  repugnance 
to  the  section.  This  exception  in  favor  of  the 
United  States,  was  not  necessary  \^  prevent  the 
tertificate  from  being  a  bar  to  their  claim,  nor 
to  protect  a  lien  actually  existing;  as  a  mort- 
gage, &c.,  because  the  United  States  not  being 
named  in  the  body  of  the  act  are  not  bound  by 
it.  Thus  in  England,  upon  the  same  principle, 
the  king  is  not  barred  by  the  certificate.  Such 
were  also  the  decisions  upon  the  Pennsylvania 
l)ankrupt  law  in  the  courts  of  that  state,  by 
which  it  was  uniformly  adjudged  that  the  state 
was  not  lK>und.  A  mortgage,  or  other  specific 
lien,  was  sulficient  to  protect  itself.  The  sec- 
tion, therefore,  could  have  no  use  but  that  of 
declaring  expressly  that  so  far  as  relates  to  the 
debt  due  to  the  United  States,  the  right,  the 
Mecurity  and  the  remedy  should  all  remain  un- 
impaired by  anything  contained  in  that  law. 
This  principle  was  decided  by  the  circuit  court 
in  the  case  of  The  United  Stateti  v.  King,  Wal- 
fne*:'»  BeporU,  p.  IS,  in  which  the  court  held, 
that  in  the  case  of  a  legal  bankruptcy,  the  right 
of  the  United  States  remained  unimpaired.  As 
far  as  the  claim  of  the  United  States  was  con- 
<fraed.  the  assignment  under  the  commission 
of  bankruptcy  did  not  transfer  the  property. 
If  the  claim  of  the  United  States  w»is  by  matter 
«f  record,  the  assignees  were  bound*  to  take 
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notice  of  it,  and  if  the  effects  came  to  their 
hands,  thev  held  in  trust  for  the  United  States 
until  the  claim  was  discharged ;  so  if  the  claim 
was  by  matter  in  ptm,  n  the  assignees  had 
notice  they  were  bound  by  it,  and  could  not 
distribute  until  the  claim  was  satisfied. 

*The  whole  title  of  the  assignees  [*3BO 
depends  upon  the  statute;  if,  then,  the  assign- 
ment under  the  statute  is  set  up  to  prevent  the 
United  States  from  getting  the  money,  it  is  in 
direct  violation  of  the  62d  section. 

2.  As  to  the  general  right  of  the  United 
States  to  priority  of  payment  in  all  cases. 

The  United  States  are  bound  to  maintain  the 
public  credit,  and  to  pay  all  their  debts,  as  well 
those  due  before,  as  since  the  present  constitu- 
tion. They  must  have  all  necessary  powers 
incident  to  that  duty;  among  these  is  the 
authority  to  purchase  bills,  and  to  enter  inXo 
negotiations  for  making  remittances  to  foreign 
countries.  Thev  are  not  bound  to  freight  a 
ship  with  specie: 

Every  fiscal  system  ought  to  have  two  ob- 
jects; certainty  in  the  collection  of  the  revenue 
and  fidelity  in  its  expenditure.  Hence  th 
necessity  of  priority  in  collecting  the  public 
debts;  of  surety  for  the  conduct  of  public 
officers;  and  of  a  guard  against  the  failure  of 
the  public  debtors. 

\\  ith  this  view  it  is  enacted  by  the  act  of 
July  11.  1798,  «.  12,  wl.  4,  p.  196,  that  the  super- 
visors, inspectors  and  collectors,  should  give 
bond  with  surety  for  the  faithful  perform- 
ance of  their  duty.  And  by  the  loth  section 
of  the  same  act,  Uie  amount  of  all  debts  due 
to  the  United  States  by  any  supervisor,  or 
other  officer  of  the  revenue,  is  declared  to  be  a 
lien  upon  his  lands  and  tliose  of  his  surety, 
from  the  time  when  a  suit  shall  be  instituted 
for  the  recovery  of  the  same. 

The  debtors  of  the  United  States  may  be 
arranged  in  three  classes. 

1.  Debtors  on  credit  for  public  dues. 

2.  On  receipt  of  public  money. 
8.  On  purchases  or  contracts. 

1.  Debtors  on  credit  for  public  dues,  were,  1. 
For  import  duties;  2,  For  internal  taxes. 

*By  the  act  of  81st  July,  1789,  «.  [*361 
21.  (vol  1.  Child* 8  editian,  p.  47,)  it  is  provided 
that  •'  in  all  cases  of  insolvency,  or  where  any 
estate  in  the  hands  of  executors  or  adminis- 
trators shall  be  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the  debt  due  to  the 
United  States  on  any  such  bond  "  (t.  e.  for  pay- 
ment of  duties)  "  shall  be  first  .satisfied."  The 
act  of  August  4,  1790,  «.  45,  (same  book,/). 
221,)  has  the  same  provision. 

By  the  act  of  2d  of  May,  1792.  #.  18,  {vol.  2, 
Child's  edition,  p.  78,)  in  cases  of  insolvency  the 
surety  who  pays  the  debt  due  to  the  United 
States,  on  any  bond  given  for  duties  on  goods 
imported,  shall  have  the  same  priority  of  pay- 
ment out  of  the  effects  of  the  insolvent,  as  the 
United  States  would  have  had  by  virtue  of  the 
44th  (45th)  section  of  the  act  of  4th  of  August, 
1790.  And  it  is  further  declared  **  that  the 
cases  of  insolvency  in  the  said  44th  (45th)  sec- 
tion mentioned,  shall  be  deemed  to  extend  as 
well  to  cases  in  which  a  debtor  not  having  suf- 
ficient property  to  pay  all  his  or  her  debts, 
shall  have  made  a  voluntary  assignment  there- 
of, for  the  benefit  of  his  or  her  creditors,  or  in 
which  the  estate  and  effects  of  an  absconding, 
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concealed,  or  absent  debtor  shall  have  been  at- 
tached by  process  of  law,  as  to  cases  in  which 
an  act  of  legal  bankruptcy  shall  have  been 
committed." 

Thus,  as  early  as  4^792,  the  priority  in  the 
case  of  bonds  given  for  duties  on  goods  im- 
ported was  complete.  The  only  addition  after- 
wards made  was  by  the  65th  section  of  the  act 
of  March  2d,  1799,  tU,  4,  p.  S86,  which  makes 
executors  and  administrators  personally  liable  if 
they  pay  awav  the  assets  without  first  satisfy- 
ing the  debt  due  to  the  United  States. 

2.  As  to  debtors  for  internal  taxes. 

The  duties  on  distilled  spirits  are  to  be  secur- 
ed by  bond.  March  8,  1791,  vol.  l,p.  Sll,  s.  17. 
But  this  act  gave  no  priority  on  such  bonds. 

The  duties  on  snuff  and  sugar  were  also  to  be 
secured  by  bond.  June  5,  1794,  vol.  3,  p.  98,  8. 
11,  but  no  priority  is  given  by  this  act. 
362*1  *It  is  diffciilt  to  conceive  why  the 
United  States  should  have  made  this  distinction 
between  debti*  due  for  duties  on  goods  import- 
ed, and  on  spirits  distilled,  <fec.  There  cer- 
tainly was  no  reason  for  it.  The  legislature 
saw  the  defect,  and  in  1797,  passed  the  act  up- 
on which  the  present  question  depends,  and 
which  gives  the  United  States  a  priority  of  pay- 
ment in  all  ca.ses  whatsoever. 

The  5th  sec.  of  the  act  of  8d  of  March,  1797, 
vol.  3,  p.  4^3,  is  that  on  which  we  rely.  It  is 
in  these  words :  "And  Ikj  it  further  enacted, 
that  where  any  revenue  officer  or  other  person, 
hereafter  becoming  indebted  to  the  United 
States  by  l)oud  or  otherwise,  shall  become  in- 
solvent, "or  where  the  estate  of  any  deceased 
debtor,  in  the  hands  of  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  first  satisfied;  and  the 
priority  hereby  established  shall  be  deemed  to 
extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  thereof,  or 
in  which  the  estate  and  effects  of  an  abscond- 
ing, concealed,  or  absent  debtor,  shall  be  attach- 
ed by  process  of  law,  as  to  cases  in  which  an 
act  of  legal  bankruptcy  shall  be  committed." 

Before  this  act  was  passed,  the  only  prefer- 
ence existing  was  in  the  case  of  a  custom-hoase 
bond.  The  cases  not  provided  for,  were;  1. 
Kevenue  officers;  2.  Accoimtable  agents;  8. 
Debts  on  bond,  or  contract. 

The  act  of  1797  embraces  them  all.  It  includes 
all  persons  who  should  thereafter  become  In- 
debted to  the  United  States,  by  bond,  or  other- 
wise, and  who  should  become  insolvent. 

Peter  Blight,  after  the  date  of  the  act,  did 
become  indebted  to  the  United  States  other- 
wise than  by  bond,  and  has  l)ecomc  insolvent; 
he  is.  therefore,  within  the  plain  and  express 
words  of  the  act.  No  language  can  make  the 
case  clearer.  There  is  noSiing  doubtful  in  the 
words  themselves,  nothing  ambiguous,  nothing 
to  be  explained,  and,  therefore,  no  room  for 
construction.  But  the  gentlemen  have  chosen 
to  resort  to  other  parts  of  the  act,  and  even  to 
363*]  other  acts,  not  to  explain  what  was  *am- 
biguous,  but  to  render  ambiguous  what  was 
plain;  not  to  remove,  but  to  create  a  doubt; not 
to  illustrate  what  was  obscure,  but  to  darken 
what  was  clejir. 

The  title  of  the  act  has  led  to  the  whole  op- 
position in  this  case.    It  is,  '*  An  act  to  provide 
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more  effectually  for  the  settlement  of  accounts 
between  the  United  States  and  receivers  of 
public  money." 

It  is  true  that  it  only  professes  to  relate  to 
the  settlement  of  accounts,  and  conveys  no  idea 
of  priority.  But  then  it  speaks  of  receivt^rs  of 
public  money,  not  revenue  officers  and  account- 
able agents  only,  not  those  who  receive  it  by 
collection  any  more  than  those  who  receive  it 
by  contract. 

**rhe  first  section  relates  exclusively  to  revenue 
officers,  and  accountable  agents,  but  every  oth- 
er section  takes  a  larger  scope. 

If  the  body  of  the  act  is  to  be  the  slave  of  the 
title,  how^  are  we  to  account  for  the  genenil 
provisions  it  contains.  But  the  case  comes 
within  the  very  words  of  the  title.  Who  arc*  re- 
ceivers of  public  money?  We  say  a  person  who 
indorses  and  sells  a  bill  of  exchange  to  the 
United  States  is  a  receiver  of  public  mono  v. 
He  is  accountable  for  it  upon  a  contingency.  If 
the  bill  is  not  duly  honored,  he  contract*^  to 
refund  the  money.  'Hence,  then,  our  opponents 
are  obliged  to  restrict  even  tlie  title  itself.  If 
Mr.  Blight  had  received  the  money  to  carry  lo 
Holland,  he  certainly  would  have  b<'en  a  receiv- 
er of  public  money.  But  he  has  received  it 
here  imder  an  engagement  to  i>ay  it  there. 
What  is  the  difference? 

The  account  has  been  .settled  with  the  treasiuy , 
and  the  balance  ascertained,  in  wliich  account 
he  has  been  charged  with  the  public  money. 

The  act  of  September  2, 1789,  «.  3  and  5.  {rf*l^ 
1,  p.  37,)  provides  for  the  settlement  of  all  ac- 
counts, and  the  recovery  of  all  debts.  The  act 
of  March  3,  1795,  {vol.  3, p.  2-25 J)  obliges  all  ac- 
countable agents  to  render  and  settle  their  ac- 
counts at  the  treasury. 

*The  act  of  1797,  tol.  3,  p.  4^1,  pro-  j;*3«4r 
vides  for  the  recovery  of  the  debt  by  suit,  after 
final  settlement  of  the  accounts  of  a  receiver  of 
public  money.  Having  in  the  four  first  stations 
expounded  the  provisions  of  the  law  respecting 
the  pre-existing  cases  of  adjusted  accounts,  the 
subsequent  sections  take  a  larger  range,  and 
provide  for  new  cases. 

The  first  i^ction  applies  exclusively  to  rcK*eiv- 
ers  of  public  money  and  accountable  agent.s. 

The  second  speaks  of  delinquency,  and  is 
thereby  connected  with  the  first.  It  afso  niako 
copies  of  bonds  or  other  ptipers  relating  to  the 
settlement  of  any  account  between  the  Unitcnl 
States  and  an  individual,  as  good  evidence  H>i 
the  original.  Here  the  praseology  is  altereci. 
The  subject  is  enlarged  and  by  no* means  limit- 
ed by  the  title.  The  word  delinquent  is  drop- 
ped, and  the  expression  is  general,  any  accxmnt 
between  the  United  States  and  an  individual. 
The  siut  directed  to  be  brought  in  the  first  soc- 
ticm  is  always  founded  on  the  account  settled, 
whatever  may  have  been  the  original  C4iuse  of 
action;  whether  a  bond,  note,  covenant,  con- 
tract, or  open  account. 

The  third  section,  by  the  words  "as  afore- 
said," refers  to  such  suit  upon  the  adjustment  of 
the  account, and  admits  the  defendant  to  set  up 
equitable  credits  which  had  been  submitted  to 
the  accounting  officers  of  the  treahury,  and  re- 
jected previous  to  the  commencement  of  the 
suit.     But  no  new  voucher  is  to  be  admitted. 

In  the  fourth  section  the  word  of  reference  is. 
omitted.  The  subject  of  suits  in  general  Ih»- 
tween  the  United  States  and  individuals  is  t^keu 
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up.  The  word  delinquents  is  not  used.  It 
would  have  been  improper.  It  is  not  a  term 
appheable  to  mere  debtors,  but  to  defaulters, 
persons  who  have  misapplied  public  money. 

The  words  of  the  fifth  section  are  general, and 
there  is  nothing  either  in  the  title  or  preceding 
sections  which  can  restrict  them.  It  is  not  like 
some  of  the  former  sections,  restricted  to  adjust- 
ed acounts,  nor  to  accountable  agents,  nor  to 
collectors  of  public  money,  nor  to  person^vho 
receive  the  public  money  to  distribute.  And 
36o*]  *yet  we  find  that  when  the  legislature 
meant  to  restrict  the  subject  of  legislation,  re- 
strictive words  were  not  wanting.  By  not  us- 
ing words  of  restriction  in  the  fifth  section,  af- 
ter having  used  them  in  the  preceding  sections, 
they  have  shown  a  manifest  intention  of  mak- 
ing* a  general  provision  upon  the  subject  of  pri- 
onty  in  all  cases.  The  sixth  section  is  also 
general  in  its  terms.  It  embraces  all  writs  of 
execution  upon  any  judgment  obtained  for  the 
use  of  the  United  States. 

The  seventh  section  saves  all  the  remedies 
which  the  United  States  before  had  for  the  re- 
covery of  debts. 

The  general  right  of  priority  is  recognized  by 
subsequent  statutes.  Thus  in  the  act  for  the 
relief  of  persons  impnsoned  for  debts  due  to 
the  United  States,  June  8,  1798,  vol.  4,  p.  HBl, 
the  pro%'i8ion  is  general,  *'  that  any  person  im- 
prisoned upon  execution  issuing  from  any  court 
of  the  United  States,  for  a  debt  due  to  the  Unit- 
ed States,  may  apply,"  &c.,  and  the  Secretary  of 
the  Treasury,  being  satisfied  that  such  debtor  is 
unable  to  pay  the  aebt,  and  that  he  has  not  con- 
cealed or  made  any  conveyance  of  his  estate  in 
trust  for  himself,  or  with  an  intent  "to  defraud 
the  United  States,  or  deprive  them  of  their  le- 
gal priority,"  &c.  may  order  him  to  be  discharg- 
ed nom  custody.  From  the  force  of  these  ex- 
pressions, as  applied  to  the  subject  matter,  it  is 
evident  that  a  general  priority  was  contemplat- 
ed. So  in  the  6£d  «.  of  the  Batikrupt  Lcm  of 
April 4,  1800,  vol.  5,  p.  8S,  the  words,  "the 
right  of  preference  to  prior  satisfaction  of  debts 
due  to  the  United  States,  as  secured  or  provid- 
ed by  any  law  heretofore  passed." 

There  is  no  priority  given  in  case  of  bonds 
with  pecuniary  penalty,  other  than  custom- 
house bonds,  unless  it  be  given  by  the  act  of 
1797;  yet  by  the  act  of  March,  1799,  ».  6'5,  vol. 
4,  p.  SSS,  if  the  surety  in  any  bond  with  penalty 
shall  pay  tlie  debt,  he  shall  enjoy  the  like  prior- 
ity and  *  preference  as  are  reserved  and  secured 
to  the  United  States. 

The  title  of  a  law  is  no  part  of  the  law.  In 
England  it  is  prefixed  by  the  clerk,  and  is 
never  p^sed  upon  by  parliament.  In  Congress  it 
366*]  is  never  read  but  once.  Jefferson' i^ Man- 
ual, p. — /  6  Bac.  Abr.  OwUUm,  S69;  Barrington 
on  JSiatu4es,  449;  WiUet^s  Reports,  S94,  Coleman 
f.  Cook;  Coy>p.  232,  Mace  v.  CadeU;  2  Sir.  1211, 
Sfoaine  r,  De  Matios;  3  Wilson,  271;  Chvop.  640, 
PfUtimn  r.  Bankes;  Doug.  166,  Cox  v.  Liotard. 

The  title  of  the  act  of  2d  March,  1799,  vol. 
4,  p.  279,  is,  "  An  act  to  regulate  the  collection 
of  duties  on  imports  and  tonnage;"  yet  the  62d 
K  p.  383,  prescribes  the  form  of  bonds  to  be 
taken  to  the  United  States  in  all  cases.  And  the 
65th  s.  p.  386,  directs  bail  to  be  taken  in  all  cases 
of  pecuniary  penalties. 

"So  argument,  therefore,  can  be  drawn  from 
the  title. 
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As  tQ  the  argument  a-b  iiwonrenitnti. 

It  amounts  merelj'  to  this,  that  one  merchant 
cannot  know  when  he  is  safe  in  trusting  his 
neio^hbor,  because  he  does  not  know  what  i)ills 
he  has  indorsed  to  the  United  States,  or  what 
bills  with  his  indorsements  may  get  into 
their  hands.  The  same  objection  mav  be  made 
as  to  siu*eties  in  custom-house  bonds,  and  re- 
ceivers of  public  money;  cases  in  which  the 
priority  is  acknowledged.  The  act  has  done  no 
more  than  the  debtor  himself  has  a  right  to  do. 
Independent  of  the  bankrupt  law,  a  debtor  may 
convey  all  his  property  to  one  of  his  creditors, 
in  exclusion  of  all  the  rest,  and  the  conveyance 
will  be  good.  So  a  foreign  attachment  may 
come  and  sweep  away  the  whole  estate. 

But  if  the  words  of  the  law  are  clear  and  posi- 
tive, it  cannot  be  altered  by  the  consideration  of 
its  inconvenience. 

That  would  be  a  subject  for  legislative,  not 
judicial  inquiry. 

Harper,  contra. 

The  ground  of  prerogative  seems  to  be 
abandoned.  The  few  observations  I  shall  make 
will  be  confined  to  the  case  of  an  indorser  of  a 
bill  of  exchange  which  gets  into  the  hands  of  the 
United  States. 

*The  argument  is  rested  on  statutory  [*367 
provisions  only.  It  is  contended  that  the  prior- 
ity extends  to  all  debtors.  On  the  other  side  it 
is  confined  to  fiscal  debts,  of  which  there  are 
only  two  kinds:  bonds  for  duties,  and  debts  due 
from  accountable  agents. 

The  general  wonis  of  the  act  extend  to  all 
cases;  but  we  contend  that  those  general  words 
are  restricted  by  the  spirit  of  the  act,  and  by 
the  intention  of  the  legislature. 

The  general  observations  which  have  been* 
made  tending  to  show  that  it  would  have  l)een 
prudent  in  Congress  to  extend  the  priority  to 
all  cases,  do  not  show  that  they  have  done  it. 

But  it  is  said  that  the  62d  section  of  the  bank- 
rupt law  restricts  the  general  operation  of  the 
act,  so  that  none  of  the  provisions  shall  effect 
the  right  of  the  United  States.  This  is  adniit- 
ted.  Then  we  are  brought  back  to  the  ques- 
tion, what  rights  had  the  United  States  before 
that  act?  If  they  had  no  priority  before,  that 
act  did  not  give  it  to  them.  It  is  admitted  that 
a  voluntary  assignment  before  the  act,  and 
since  its  repeal,  would  deprive  the  other  cred- 
itors of  their  right  to  the  property.  If,  then, 
the  United  States  are  to  be  considered  as  a  com- 
mon, and  not  as  a  privileged  creditor,  the  vol- 
untary assignments  made  by  Blight  before  the 
bankrupt  law  would  bar  the  United  States  as 
well  as  any  other  creditor. 

The  bankrupt  act  neither  gives  nor  takes 
away  the  right  of  priority;  so  that  the  qut*s- 
tion  again  returns,  what  was  their  former 
right? 

The  words,  **  or  other  person,"  and  "or  other- 
wise," intthe  fifth  section  of  the  act  of  1797,  it 
is  said,  give  this  clause  a  general  op<?ration  in 
all  coses.  The  word  **  hereafter  "  has  also  fur- 
nished an  argument  for  the  plaintiffs  in  error. 
It  is  said  that  the  priority  was  to  apply  instan- 
ter  to  the  case  of  a  revenue  officer,  but  in  other 
cases  it  was  to  apply  only  to  such  debts  as  should 
be  thereafter  contracted.  But  there  is  no  such 
distinction.  The  printer  has  committed  an  error 
in  placing  a  comma  after  the  words  "revenue 
oflScer,"  whereas  the  words  "hereafter  becom- 
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p.  113,  114,  which  is  in  these  words:  "  Tliat  no 
person  or  persons  sliall  be  prosecuted,  tried  or 
punished  for  treason  or  other  capital  offense 
aforesaid,  willful  murder  or  forgery  excepted, 
unle^  the  indictment  for  the  same  shall  be  found 
by  a  grand  jury  within  three  years  next  after 
the  treason  or  capital  offense  aforesaid  shall  be 
done  or  committed;  nor  shall  any  person  be 
prosecuted,  tried  or  punished  for  any  offense 
not  capital,  nor  for  any  fine  or  forfeiture  under 
any  |)enal  statute,  unless  the  indictment  or  in- 
formation for  the  same  shall  be  found  or  insti- 
tuted within  two  years  from  the  time  of  com- 
mitting the  offense,  or  incurring  the  fine  or  for- 
feiture aforesaid:  Provided  that  nothing  herein 
contained  shall  extend  to  any  person  or  persons 
fleeing  from  justice. 

This  cause  was  argued  at  February  term. 
1804. 

Lincoln,  Attorney  General,  for  the  plaintiff. 

The  offenses  described  in  the  act  of  Congress 
upon  which  the  defendant  relies  are  fruUa  tn  se. 
They  were  crimes  originally. 

Informations  are  of  two  sorts:  those  in  behalf 
of  the  United  States  and  the  informer;  and  those 
in  behalf  of  the  United  States  alone. 

They  are  considered  as  criminal  process.  The 
act  describes  only  such  offenses  as  are  to  be  pros- 
<;cuted  by  indictment  or  information;  for  the 
words  are,  "unless  the  indictment  or  informa- 
tion for  the  same  shall  be  found  or  instituted," 
338*]  *&c.  Hence  it  is  apparent  that  the  leg- 
islature meant  to  limit  only  prosecutions  of  that 
kind. 

An  action  of  debt  qui  tarn,  is  a  civil,  and  not 
a  criminal  process.  The  act  of  Congress  on 
which  the  defendant  relies  is  entitled,  "An  act 
for  the  punishment  of  certain  crimeg  against 
the  United  States."  The  limitation  it  contains 
is  intended  to  be  a  limitation  of  criminal  prose- 
cution. Lord  Mansfield,  in  the  case  of  Atcheson 
r.  Ereritt,  Cou>p.  391,  says,  "now,  there  is  no 
distinction  better  known  than  the  distinction 
between  civil  and  criminal  law;  or  between 
criminal  prosecutions  and  civil  actions.  Mr. 
Justice  Blackstonc  and  all  modem  and  ancient 
writers  upon  the  subject  distinguish  between 
them.  Penal  actions  were  never  yet  put  under 
the  head  of  criminal  law,  or  crimes.  The  con- 
stniction  of  the  statute  must  be  extended  by 
equity  to  make  this  a  criminal  cause.  It  is  as 
much  a  civil  action  as  an  action  for  money  had 
and  received." 

But  even  supposing  that  the  act  of  Congress 
meant  to  include  actions  of  debt  under  the  terms 
indictment  or  information ;  yet  it  refers  only  to 
penal  statutes,  or  offenses  then  existing,  and 
cannot  extend  to  offenses  created  by  subsequent 
statutes.  This  may  be  inferred  from  the  force 
of  the  terms  used.  "  Any  penal  statute,"  must 
mean  any  existing  penal  statute.  A  similar  con- 
struction is  put  upon  the  statute  of  ^1  Joe.  I.  e. 
4,  by  the  judges  in  England.  The  words  of  that 
statute  are  "any  penal  statute,"  yet  the  court 
held  that  those  words  referred  only  to  penal 
statutes  then  existing,  and  not  those  subsequent- 
ly enacted.  Cunmiigham's  Law  IHct.  tit.  Lirri- 
ifafion.  5  Mod.  4^5.  1  Salk.  372,  Rer  t.  Gaul. 
1  S(dk.  373,  Hickn's  Ca^.  If  the  legislature 
meant  the  act  to  apply  to  all  future  penalties, 
they  would  have  saia,  any  penal  statute  now 
<rxi sting  or  which  shall  hereafter  be  enacted. 

The   legislature  could  not  suppose  that  the 
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term  of  two  years  would  be  a  proper  limitation 
of  all  penal  actions.  In  the  present  case  it  goes 
to  a  total  annihilation  of  the  penalties  of  the  act. 
No  vessel  engaged  in  the  slave  trade  can  ever 
be  subjected  to  condemnation ;  for  the  voyage 
is  always  circuitous,  and  generally  takes  iip 
more  *than  two  years  to  perform  it.  It  [*339 
is  generally  from  the  United  States  to  the  West 
Indies,  from  thence  to  Africa,  thence  back  to 
the  West  Indies  or  South  America,  and  thence 
home.  It  is  scarcely  possible  that  all  this  should 
be  accomplished  in  two  years.  I  have  lately 
seen  a  set  of  papers  sent  from  our  consul  in  Eng- 
land to  tlie  Secretary  of  State,  in  which  orders 
were  given  to  the  captain  to  go  to  the  West  In- 
dies, and  from  thence  to  Africa,  and  to  continue 
the  trade  until  the  vessel  should  be  no  longer  fit 
for  a  voyage. 

In  the  act  of  2d  March,  1799,  to  regulate  the 
duties  upon  imports  and  tonnage,  s.  89,  i»L  4. 
p.  430,  is  the  following  clause:  "That  no  ac- 
tion or  prosecution  shall  be  maintained  in  any 
case  under  this  act,  unless  the  same  shall  have 
been  commenced  within  three  years  next  after 
the  penalty  or  forfeiture  was  incurred ;"  which 
shows  that  the  legislature  did  not  consider  the 
act  of  1790  as  applying  to  any  offenses  sub- 
sequently created;  otherwise  tney  would  not 
have  inserted  a  new  limitation;  or  if  they  meant 
to  extend  the  right  of  action  to  three  years, 
thev  would  have  used  affirmative  words,  and 
saici  that  actions  for  penalties  under  that  act 
might  be  prosecuted  at  any  time  within  three 
years,  the  act  of  1790  notwithstanding. 

Swann,  contra. 

It  is  immaterial  whether  this  is  to  be  consid- 
ered as  a  criminal  or  a  civil  process.  The  act  of 
limitation  is  a  general  law  applying  to  offenses 
subsequently  created  as  well  as  to  those  alreadv 
existing.  The  cases  cited  from  Ounninghanif 
Law  Siet  are  grounded  upon  the  peculiar 
words  of  the  statute  of  James,  and  do  not  apply 
to  those  of  the  act  of  Congress.  There  may  \m; 
a  little  obscurity  in  the  words  of  the  act,*  but 
there  is  none  as*  to  the  intention  of  the  legisla- 
ture. They  meant  to  make  a  provision  which 
should  extend  to  all  prosecutions  upon  penal 
statutes.  The  action  qui  tarn  is  a  common  law 
remedy,  and  existed  as  a  mode  of  prosecution 
at  the  time  of  passing  the  act  of  1790;  and  al- 
though it  does  not  expressly  limit  an  action  of 
debt  for  the  penalty,  yet  it  expressly  limits  all 
prosecution  for  the  penalty,  not  the  prosecution 
in  a  particular  mode.  The  words  are,  "  nor 
♦shall  any  person  be  prosecuted,  tried,  [*34rO 
or  punishea."  But  if  the  opposite  construction 
is  correct,  the  United  States  would  be  barred 
from  prosecuting,  but  an  individual  would  not. 

The  Court  took  time  to  consider;  and  now  at 
this  term, 

February  18,  1806,  MAUSHAiiL,  Ch.  J.,  deliv- 
ered the  opinion  of  the  Court. 

This  is  an  action  of  debt  brought  to  recover 
a  penalty  imposed  bv  the  act,  entitled  "An  act 
to  prohibit  the  carrying  on  the  slave  trade  from 
the  United  States  to  anv  foreign  place  or  coun- 
tr}\" 

It  was  pleaded  in  bar  of  the  action,  that  the 
offense  was  not  committed  within  two  years 
previous  to  the  institution  of  the  suit.  To  this 
plea  the  plaintiff  demurred,  and  the  circuit 
court  l^eing  divided  on  its  sufficiency,  the  point 
has  been  certified  to  this  court. 
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In  the  aT^ment,  the  plaintiff  has  rested  his 
case  on  two  points.     He  contends, 

1st.  That  the  act  of  Congress,  pleaded  by  the 
defendant,  is  no  bar  to  an  action  of  debt. 

2d.  That  if  it  be  a  bar,  it  applies  only  to  the 
recovery  of  penalties  given  by  acts  whica  exist- 
ed at  the  time  of  it^  passage. 

The  words  of  the  act  are,  **nor  shall  any 
person  Im?  prosecuted,"  &c.,  vol.  i.  p.  144.  It 
i^  contended  that  the  prasecutions  limited  by 
this  law,  are  those  only  which  are  carried  on  in 
the  form  of  an  indictment  or  information,  and 
not  those  where  the  penalty  is  demanded  by  an 
action  of  debt. 

Bui  if  the  words  of  the  act  be  examined,  they 
will  be  found  to  apply  not  to  any  particular 
m/xle  of  proceeding,  but  generally  to  any  prose- 
341*]  cution,  trial,  or  punishment  *for  the 
offense.  It  is  not  declared  that  no  indictment 
shall  Ix?  found,  or  information  filed,  for  any 
offense  not  capital,  or  for  any  fine  or  forfeiture 
under  any  penal  statute,  unless  the  same  be  in 
stituted  within  two  years  after  the  commission 
of  the  offense.  In  that  case  the  act  would  be 
pleadable  only  in  bar  of  the  particular  action. 
But  it  is  declared,  that  "no  person  shall  be 
prosecuted,  tried,  or  punished;"  words  which 
show  an  intention,  tiot  merely  to  limit  any  par- 
ticular form  of  action,  but  to  limit  any  prose- 
cution whatever. 

It  is  true  that  general  expressions  may  be  re- 
strained by  subsequent  particular  words,  which 
show  that  in  the  intention  of  the  legislature, 
those  general  expressions  are  ased  in  a  particu- 
lar sense:  and  the  argument  is  a  strong  one, 
which  contends  that  the  latter  words  describing 
the  remedy,  imply  a  restriction  on  those  which 
precede  them.  Most  frequently  thejr  would  do 
so.  But  in  the  statute  under  consideration,  a 
di.stinct  member  of  the  sentence,  describing  one 
entire  class  of  offenses,  would  be  rendered  al- 
most tr)tally  useless  by  the  construction  insisted 
on  by  the  attorney  for  the  United  States.  Al- 
most every  fine  or  forfeiture  under  a  penal 
statute,  may.  be  recovered  by  an  action  of  debt 
as  well  as  by  information ;  and  to  declare  that 
the  information  was  barred  while  the  action  of 
debt  was  left  without  limitation,  would  be  to 
attribute  a  capriciousness  on  this  subject  to  the 
legislature,  which  could  not  Ije  accounted  for; 
and  to  declare  that  the  law  did  not  apply  to 
cases  on  which  an  action  of  debt  in  mamtaina- 
l»le,  would  be  to  overrule  express  words,  and  to 
give  the  statute  almost  the  same  construction 
which  it  would  receive  if  one  distinct  member 
of  the  sentence  was  expunged  from  it.  In  this 
particular  case,  the  statute  which  creates  the 
forfeiture  does  not  prescribe  the  mode  of  de- 
manding it;  consequently,  either  debt  or  infor- 
mation would  lie.  It  would  1)e  singular  if  the 
one  remedy  should  be  barred  and  the  other  left 
unrestrained : 

In  support  of  the  opinion  that  an  act  of  limi- 
tations to  criminal  prosecutions  can  only  be 
u«ed  a8  a  f)ar  in  cases  declared  by  law  to  be 
criminal  at  the  time  the  act  of  limitations  was 
passed,  unless  there  be  express  words  extend- 
ing it  to  crimes  to  be  created  in  future,  Cun- 
Mngham*s  Law  Diet,  has  been  cited. 
342*]  *The  case  in  Cunningfiam  is  reported 
in  1  fiifflk.  and  5  Mod.  and  seems  to  be  founded 
on  thf  peculiar  phraseology  of  the  statute  of  the 
2lgtJac.  i.,  directing  informations  to  be  filed  in 
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the  county  in  which  the  offenses  were  commit- 
ted. That  statute  was  exi^ounded  to  extend 
only  to  offenses  which,  at  the  time  of  its  pas- 
sage, were  punisliable  bv  law.  But  the  words 
of  the  act  of  Congress  plainly  apply  to  all  fines 
and  forfeitures  under  any  penal  act,  whenever 
that  act  might  pass.  'They  are  the  stronger 
because  not  many  penal  acts  were  at  that  time 
in  the  code. 

In  expounding  this  law,  it  deser\'es  some 
consideration,  that  if  it  does  not  limit  actions  of 
debt  for  {)enalties,  those  actions  might,  in  many 
cases,  l)e  brought  at  any  distance  of  time.  This 
would  be  utterly  repugnant  to  the  genius  of  our 
laws.  In  a  country  where  not  even  treason  can 
be  prosecuted  after  a  lapse  of  three  years,  it 
could  scarcel}'  be  supposed  that  an  individual 
would  remain  for  ever  liable  to  a  pecuniary  for- 
feiture. 

The  Court  is  of  opinion  that  it  be  certified 
to  the  circuit  court  for  the  district  of  Massa- 
chusetts, that  the  issue  in  law  joined  in  tlus 
case  ought  to  be  decided  in  favor  of  the  de- 
fendant. 

Clted-1  Oall  387  ;  2  Qall  55i^  8  McLean  80  ;  Id. 
470. 


WINCHESTER  «.  HACKLEY. » 

A  creditor  upon  open  account  who  has  assiffned 
his  claim  to  a  third  person  with  the  assent  of  the 
debtor,  is  still  competent  to  maintain  an  action  at 
law  In 'his  own  name  airainst  the  debtor  for  the  use 
of  the  assiffnee ;  but  the  debtor  is  allowed  to  offset 
his  claims  against  the  assignee. 

The  defendant  cannot  offset  a  claim  for  bad  debts 
made  by  the  misconduct  of  the  plaintiff  in  selling 
the  defendant's  goods  as  factor,  the  plaintiff  not 
having  guarantied  those  debts.  But  such  miscon- 
duct »  properly  to  be  inquired  into  in  a  suit  for 
that  purpose. 

ERROR  to  the  circuit  court  for  the  district 
of  Virginia. 

The  declaration  was  for  money  paid  and  ad- 
vanced by  the  defendant  in  error  for  the  use  of 
the  plaintiff  in  error. 

Upon  trial  of  the  issue  of  iion  assumpsit  two 
bills  of  exception  were  taken  by  the  original 
defendant.  The  verdict  was  for  plaintiff,  4,155 
dollars  damages. 

The  first  bill  of  exceptioiLS  stated,  that  the 
plaintiff  l)elow  offered  in  evidence  sundir  bills 
of  exchange  drawn  *by  the  defendant  r*343 
upon  the  plaintiff,  to  an  amount  equal  to  the 
balance  demanded  by  the  plaintiff  of  the  de- 
fendant. And  also  several  ac(*ounts  current 
]>etween  the  defendant,  and  the  mercantile  firm 
of  Richard  S.  Hackley  &  Co.  of  the  city  of 
New  York ;  of  which  the  plaintiff  and  Seth  B. 
Wigginton  were  two;  that  the  said  bills  of  ex- 
change were  debited  to  the  defendant  in  the 
said  accounts,  as  being  due  from  him  to  the  said 
Richard  S.  Hackley  &  Co.  and  that  the  said 
accounts  contained"  various  other  articles  of 
debit  and  credit  to  a  considerable  amount,  com- 
menced on  the  day  of  ,  and  contin- 
ued till  the  dav  oi  ,  when  the  firm 
of  Richard  S.  Hackfey  was  changed  into  that 
of  Richanl  S.  Hackley  &  Co.  and  concluded  on 
the           day  of 

1.— Present,  Marshall,  Ch.  J.,  Gushing,  Paterson, 
and  Washington,  Justicen. 
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That  in  these  accounts,  the  balance  stated  to 
be  due  from  the  defendant  to  the  said  Richard 
S.   Hackley,   on  the  day  of  ,  is 

transferred,  with  the  consent  of  the  said  Richard 
S.  Hackley,  to  the  said  Richard  8.  Hackley  & 
Co.,  and  that  the  account  in  which  the  said 
balance  is  so  transferred  to  the  said  Richard  S. 
^ack]ey  &  Co.,  and  the  formation  of  that  firm, 
were  communicated  by  the  said  Richard  8. 
Hacklejr  himself  to  the  defendant,  before  the 
institution  of  this  suit;  and  that  the  defendant 
thereafter  made  to  the  said  Richard  8.  Hackley 
&  Co.  several  remittances  in  money  and  com- 
modities, towards  the  discharge  ox  the  said 
balance,  and  addressed  to  them  several  letters 
concerning  the  same,  which  remittances  and 
letters  came  to  the  hands  of  the  said  Richard  8. 
Hackley  &  Co.  Whereupon  the  defendant 
moved  the  court  to  instruct  the  jury,  that  if  the 
balance  aforesaid  was  transferred  as  aforesaid  to 
Richard  8.  Hackley  &  Co.  it  was  not  a  subsisting 
debt  from  the  defendant  to  the  plaintiff  alone, 
at  the  commencement  of  this  suit.  But  the  court 
(consisting  of  Marshall,  Ch.  J.,  and  Griffin, 
District  Judge)  overruled  the  motion,  being  of 
opinion,  that  though  the  debt  was  in  equity 
transferred  to  Richard  8.  Hackley  &  Co.,  yet 
the  suit  was  maintainable  for  their  benefit  in 
the  name  of  Richard  8.  Hackley.  At  the  same 
time  the  defendant  was  permitted  to  give  in 
evidence  any  discounts  which  he  might  claim 
against  Richard  8.  Hackley  &  Co. 

The  second  bill  of  exceptions  stated,  that  the 
plaintiff,  to  support  his  action,  gave  in  evidence 
344*J  sundry  accounts  *current  between  him- 
self and  the  defendant,  in  which  the  plaintiff 
had  credited  the  defendant,  as  being  in  the 
plaintiff's  hands  for  collection,  for  the  proceeds 
of  a  certain  quantity  of  fiour,  which  he  had 
sold  for  the  defendant,  but  had  afterwards 
charged  to  the  defendant  several  sums  on  ac- 
count of  the  alleged  insolvency  of  some  of  the 
purchasers  of  the  said  flour,  it  also  appeared, 
that  in  the  account  current,  and  acox)unts  of 
sales,  the  proceeds  of  sale  of  the  said  flour  were 
stated  to  be  outstanding,  subject  to  collection, 
and  the  plaintiff  did  not  undertake  to  guaranty 
the  debts.  Whereupon  the  defendant,  in  order 
to  repel  that  evidence,  offered  to  prove  that 
the  sums  so  charged  to  the  defendant  were  lost 
bv  the  mismanagement  and  misconduct  of  the 
plaintiff,  in  having  made  the  sales  to  persons 
known  by  him  to  be  unworthy  of  credit;  but 
the  court  refused  to  permit  such  proof  to  be 
made  to  the  jury  in  this  action,  being  of  opinion 
that  such  misconduct  was  properly  to  be  in- 
quired into  in  a  suit  for  that  purpose. 

This  case  bein^f  submitted  without  argunietU, 
the  judgment  was  afflnned  with  costs. 

Clted-2  Blatchf.  381;  4  Wash.  94 ;  1  Ware  09. 


REU.Y,  Appellant, 

p. 

LAJVIAR,  BEALL  and  SMITH,  AppeUecs. 

The  inhabitants  of  the  District  of  Columbia,  by 
its  separation  from  the  states  of  Virgrinia  and  Mary- 
land, ceased  to  be  citizens  of  those  states  respect- 
ively. 

By  the  insolvent  law  of  Maryland,  of  the  3d  of 
January,  IdOO,  the  Chancellor  of  Maryland  could 
not  discharge  a  citizen  of  Maryland  who  resided  in 

800 


the  District  of  Columbia  at  the  time  of  its  separa- 
tion from  Maryland,  unless  the  person  had  com- 
plied  with  all  the  requisites  of  the  insolvent  law  so 
as  to  entitle  himself  to  a  discharere  before  that  sep- 
aration. 

Quarts  whether  a  person  who  has  neflrlected  at 
law  to  plead  his  discharge  under  an  insolvent  act 
can  avail  himself  of  it  in  equity? 

A  citation  is  not  necessary  when  the  appeal  is 
prayed  and  allowed  in  open  court 

THIS  was  an  appeal  by  Reily  from  a  decree 
of  the  circuit  court  of  the  District  of  Co- 
lumbia, which  dismissed  his  bill  in  equity  with 
costs. 

The  defendant,  Beall,  some  time  in  the  year 
1789  or  1790  had  brourfit  suit  in  the  name  of 
Lamar,  for  the  use  of  Beall,  by  Robert  Smith, 
his  attorney  at  law,  against  Reily,  the  appellant, 
upon  a  note  for  400  dollars,  and  recovered  judg- 
ment in  the  general  court  of  Maryland. 

The  bill  stated  that  during  the  pendency  of 
that  suit,  the  complainant  Reily,  supposing  that 
Smith  was  fully  authorized  to  receive  payment 
of  the  debt  in  any  manner  he  should  think 
proper,  sold  him  a  tract  of  4,600  acres  of  land 
in  the  state  of  Georgia,  for  the  sum  of  1,533 
dollars,  for  the  express  purpose  of  discharging 
that  debt  and  some  others  which  Reily  owed 
in  Baltimore.  That  in  settling  with  Smith  for 
the  purchase  money  of  the  land,  the  amount 
*of  that  debt  was  deducted  and  left  in  [*34:S 
the  hands  of  Smith  to  be  paid  to  Beall,  imder  a 
promise  from  Smith  that  he  would  have  the 
entry  made  upon  the  records  of  the  court  that 
the  debt  was  satisfied.  And  after  deducting 
also  the  amount  of  other  debts  which  Smith 
undertook  to  pay  for  Reily,  Smith  paid  him 
the  balance  by  a  check  on  the  bank,  bein^ 
about  17  dollars.  That  thus  the  matter  rested 
until  the  year  1799  or  1800,  when  being  called 
on  by  Eieall  for  payment,  Reily  applietl  to 
Smith  to  know  why  the  debt  had  not  been 
paid,  who  replied  that  it  had  been  delayed  in 
consequence  of  a  dispute  between  one  John 
Lynn,  to  whom  the  note  had  been  indorsed, 
and  the  said  Beall,  as  to  which  of  them  was 
entitled  to  the  money;  but  that  it  had  been 
settled  bv  reference  that  Beall  should  have  it ; 
and  that  Reily  might  remain  easy,  for  he  should 
not  be  called  on  again  for  payment.  That  Reily 
informed  Beall  that  he  had  paid  the  amount  to 
Smith,  and  that  Beall  had  acknowledged  to 
several  persons  that  he  was  satisfied  the  fact 
was  so,  and  had  employed  counsel  to  bring  suit 
against  Smith  for  the  money.  That  Smith  had 
charged  Reily  with  the  said  debt  in  his  books, 
and  that  Reily  had  seen  the  entry  in  Smith's 
own  hand-writing,  and  prays  that  the  book  may 
be  produced. 

That  after  the  said  judgment  was  rendered, 
viz.,  on  the  3d  of  January,  1800,  the  legisla- 
ture of  Maryland  passed  an  insolvent  law  in 
favor  of  Reily,  and  others,  and  on  the  23d  of 
December,  1800,  he  conveyed  all  his  estate  to 
a  trustee  agreeably  to  the  law,  for  the  use  of 
all  his  creditors,  and  that  on  the4th  of  April,  1801, 
the  Chancellor  of  Maryland  granted  him  a  cer- 
tificate of  discharge,  (a  copy  of  which  is  made 
part  of  the  bill,)  whereby  it  was  adjudged  and 
ordered  that  he  should  be  discharged  from 
all  debts,  covenants,  contracts,  promises,  and 
agreements  due  from,  or  owing,  or  contracted 
by  him,  before  the  aforesaid  2^  day  of  Decem- 
ber,  1800,  provided  that  any  property  which 
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he  had  acquired  since  the  execution  of  the  said 
deed,  or  should  acquire  by  descent,  or  in  liis 
own  right  by  bequest,  devise,  or  in  a  course  of 
distribution*  should  be  liable  for  the  payment 
of  his  said  debts.  That  a  writ  of  scire  facias 
having  issued  some  time  in  the  year  l^OO,  to 
revive  the  said  judgment,  Kcily  instructed  his 
attorney  at  law  to  plead  the  said  discharge  in 
Imr  thereof,  which  he  neglected  to  do,  without 
any  default  on  the  part  of  Keily.  That  all  the 
property  he  possessed  was  duly  delivered  up  to 
iJ46*]*lhe  *trustee  at  the  time  of  executing 
the  deed  of  trast,  and  that  all  the  properly  now 
in  his  possession  was  a  devise,  or  the  proceeds 
of  a  devise,  to  his  wife.  That  execution  hav- 
ing upon  the  a^re  facias  aforesaid  been  award- 
ed by  the  general  court  of  Maryland,  an  ex- 
emplification of  that  judgment  had  been  by  the 
said  Beall  tiled  in  the  clerk's  office  of  the 
circuit  court  of  the  District  of  Columbia,  for 
the  county  of  Alexandria,  and  execution  issued 
thereon,  with  intent  to  levy  the  same  upon  the 
^xxls  and  effects  held  by  Reily,  in  the  right  of 
his  wife,  to  stay  which,  and  all  other  proceed- 
ing at  law,  the  bill  prayed  an  injunction,  &c. 

Beall,  in  his  answer,  stated,  that  he  had  never 
received  any  part  of  the  money  either  from 
Heily,  or  Smith,  who,  he  admits,  was  his  attor- 
ney in  the  suit  against  Reily.  That  Smith  de- 
nied that  Reily  had  ever  paid  him  the  money, 
and  that  Beall  had  no  knowledge,  otherwise 
than  by  the  information  of  Reily,  that  the  same 
had  been  so  paid.  But  that  some  time  after 
the  original  judgment  was  obtained  against 
Reily,  Smith  told  Beall  that  if  he  would  make 
to  him,  the  said  Smith,  a  handsome  discount 
upon  the  said  judgment,  he  would  pay  him 
the  money  for  the  same,  which  Beall  refused 
to  do.  He  admits,  that  for  some  time  he  did 
believe,  and  had  declared  his  belief,  that  Reily 
hiid  paid  the  money  to  Smith,  and  under  that 
impression  had  given  instructions  to  an  attor- 
ney to  examine  into  the  business,  and  bring 
suit  against  Smith,  or  Reily,  as  he  should  judge 
best;  but  he  never  positively  admitted  the  fact 
to  be  flo,  nor  has  he  intimated  such  an  opinion 
.<ince  he  has  seen  Smith's  answer.  He  does  not 
admit  that  Reily  had  ever  regularly  and  legally 
obtained  the  benefit  of  any  insolvent  law  of 
Maryland,  nor  that  he  iuMtructed  Ills  attorney 
to  plead  his  discharge,  but  that  if  he  did,  the 
attorney  was  able  to  pay  any  damages  which 
lieily  might  sustain  by  his  negligence.  That 
the  plea  would  be  a  good  plea  at  law,  and  there- 
fore the  complainant  could  not  resort  to  equity 
for  that  benefit  which  he  had  lost  by  his  negli- 
g(fnce.  He  admits  that  it  appears  by  the  pro- 
coedings  that  the  deed  from  Reily  to  his  trustee 
under  the  insolvent  law  for  the  benefit  of  his 
creditors  was  dated  on  the  23d  of  December, 
18JJ0,  and  his  discharge  on  the  4th  of  April, 
1801,  during  all  which  time  Reily  lived  either 
in  the  city  of  Washington,  or  town  of  Alexan- 
dria, and  contends  that,  as  the  court  below 
had  determined  that  the  jurisdiction  of  Mary- 
hind  and  Virginia  over  the  ceded  territory 
347*]  *ceased  on  the  1st  Monday  of  Decem- 
l)er,  1800,  the  legislature  or  Chancellor  of  Mary- 
fend  had  no  power  to  pass  such  law,  or  give 
''Uch  discharge  to  the  said  Reily.  He  does  not 
admit  that  property  now  held  by  Reily  is  held 
in  nght  of  his  wife. 

The  aaswer  of  the  defendant,  Smith,  admits 
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that  as  attorney  for  Beall,  he  brought  the  suit 
against  Reily,  and  that  he  purchased  of  him,  as 
he  then  imagined,  a  certain  parcel  of  land,  con- 
sisting  of  4,600  acres,  represented  by  Reily  to 
be  in  the  State  of  Georgia,  at  the  price  of  two 
shillings  and  six  pence  current  money  of  Mary- 
land per  acre,  amounting  for  the  whole  to  the 
sum  of  1,583  dollars  ana  83  cents:  but  denies 
that  in  making  that  purchase  he  undertook  or 
assumed  for  Reily  to  pay  the  debt  to  Beall,  and 
that  Reily  ever  left  in  his  hands  any  money  for 
that  purpose,  and  that  he  (Smith)  ever  prom- 
ised to  have  an  entry  made  on  the  records  that 
the  debt  was  satisfied.  The  answer  then  avers 
that  Smith  had  availed  himself  of  all  the  means 
in  his  power  to  obtain  satisfactory  information 
respecting  the  title,  and  even  of  the  existence 
of  the  Georgia  land,  and  that  failing  in  all  his 
various  attempts,  he  has  rea.Hon  to  believe,  and 
does  believe,  that  he  did  not  acquire  any  title. 
He  denies  that  he  ever  told  Reily  that  the  pay- 
ment of  the  debt  by  him  (Smith)  had  been  de- 
layed in  consequence  of  any  dispute,  and  that 
he  gave  Reily  any  ground  to  believe  or  imagine 
that  he  (Smith)  intended  to  pay  the  said  debt^ 
or  any  part  of  it.  That  he  never  charged  Reily 
in  any  account  against  him  with  the  amount  of 
any  part  of  the  debt,  and  that  no  part  of  the 
purchase  money  was  ever  deducted  to  pay  the 
debt.  It  avers  also  that  Smith,  in  the  years 
1790,  1791  and  1792,  did  not  keep  any  book  of 
money  accounts  whatever,  except  A  bank  book, 
nor  any  kind  of  book  of  accounts  wherein  such 
an  entry  could  with  propriety  have  been  made, 
and  that  there  never  was  in  his  possession,  or 
kept  by  him,  such  a  book  of  accounts  as  the 
said  Reily  had  alleged.  The  answer  does  not 
state  that  Smith  has  in  any  manner  paid  Reily 
for  the  lands. 

The  copy  of  the  Chancellor's  certificate  of 
discharge,  referred  to  in  Reily's  bill,  states  the 
date  of  the  deed  from  Reily  to  his  trustee  to  be 
the  28d  of  March.  1801,  and  not  the  23d  of  De- 
cember, 1800,  as  alleged  in  the  bill,  and  admit- 
ted in  Beall's  answer. 

♦The  deed  from  Reily  to  Smith  for  |^»348 
the  Georgia  lands,  and  also  a  deed  of  quitclaim 
from  Cobbs  (from  whom  Reily  purchased  them) 
to  Smith,  and  the  surveyor's  plat  and  certificate 
of  survey,  were  produced  in  evidence.  The 
depositions  tended  to  prove  that  Smith  had  re- 
ceived from  Georgia  very  favorable  accounts 
of  the  Georgia  land,  and  of  the  goodness  of  the 
title;  and  that  the  lands  were  worth  a  dollar 
per  acre.  That  he  had 'said,  as  late  as  June  or 
July,  1801,  that  at  the  time  of  his  purchase 
from  Reily,  it  was  understood  that  any  debts 
due  from  Reily,  which  Smith  should  satisfy, 
were  to  be  admitted  as  payment  for  the  land; 
that  believing  at  that  time  that  he  had  made  a 
valuable  purchase,  he  did  pay  some  debts  and 
offered  to  pay  others,  if  the  creditors  would 
make  abatements.  That  by  the  contract  ke 
was  at  full  liberty  to  settle  any  debt  due  from 
Reily,  in  the  easiest  and  most  advantageous 
way  to  himself;  that  he  denied  that  he  had  en- 
gaged to  pay  any  particular  debt,  but  that  he 
was  to  dischar^  the  purchase  money,  by  pur- 
chasing or  satisfying  claims  against  Reily,  in 
any  way  he  found  best.  That  he  offered  to 
pay  Beall  the  debt  Reily  owed  him,  if  Beall 
would  allow  a  handsome  discount,  but  that 
Beall  had  refused  to  do  so,  and  the  conversa- 
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tion  ceased.  That  he  had  not  received  any  sat- 
isfactory information  respecting  the  Georgia 
lands,  and  feared  he  had  made  an  incautious 
purchase,  and  that  the  lands  did  not  exist.  He 
regretted  that  he  had  paid  any  thing;  and  said 
that  he  had  offered  Reily  the  lands  again  ux)on 
receiving  what  he  had  paid,  which  Reiljr  de- 
clined. That  he  only  wanted  to  be  satisfied 
that  there  was  such  land  as  he  had  bought  of 
Reily,  and  that  he  had  title,  and  the  business 
should  be  settled  immediately  with  him;  but 
that  the  business  between  Keily  and  Beall  was 
out  of  the  question  between  him  and  Reily. 

The  evidence  as  to  Beall,  only  went  to  prove 
that  he  had  several  times  expressed  a  belief  that 
Reily  had  settled  the  debt  with  Smith. 

At  February  term,  1804,  a  preliminary  ques- 
tion was  suggested  by  Mason,  for  the  appenees, 
whether  a  citation  was  not  necessary  in  cases 
of  appeals,  as  well  as  in  cases  of  writs  of  error, 
under  the  22d  section  of  the  judiciary  act  of 
1789,  vol.  l,p.  62. 

349*]  'MARSHALL,  Ch.  J.  The  Question 
turns  upon  the  construction  of  the  act  or  March 
8d,  1803,  Tol,  «5,  p.  S15.  The  words  are,  "and 
that  such  appeals  shall  be  subject  to  the  same 
rule,  regulations  and  restrictions  as  are  pre- 
scribed in  law  in  case  of  writs  of  error." 

E.  J.  Lee,  for  the  appellant.  The  reason  for 
a  citation  in  cases  of  writs  of  error,  does  not 
apply  to  cases  of  appeal.  Where  the  appeal  is 
prayed  and  granted  m  the  court  below,  the  par- 
ties are  bound  to  take  notice  of  it. 

Mason,  in  answer  to  a  question  from  the 
Chief  Justice,  stated  that  he  conceived  that  an 
appeal  might  be  allowed  at  any  time  within 
five  years,  m  the  same  manner  as  writs  of  error. 
The  Vords  of  the  last  act  of  Congress  upon  the 
subject  are  peremptory,  *'  appeals  shall  be  sub- 
ject," &c. 

If  there  is  no  citation,  the  appeal  cannot  be  a 
sttpersedeas,  but  perhaps  the  want  of  a  citation 
is  not  a  sufficient  ground  to  dismiss  the  appeal. 

On  a  subsequent  day  in  the  same  term,  the 
Chief  Justice  stated  it  to  be  the  opinion  of  the 
Court,  that  the  appeal  having  been  prayed, 
pending  the  court  below,  a  citation  is  not  nec- 
essary ;  and,  therefore,  the  case  is  properly  be- 
fore the  court. 

February  6th,  1805.  The  case  was  noWar- 
gued  by  E.  J.  Lee  and  C.  Lee,  for  the  appel- 
lant, and  by  Mason,  for  the  appellees.* 

E.  J.  Lee.  If  the  plaintiff's  attorney  at  law 
make  a  contract  with  the  defendant,  by  which 
the  plaintiff's  demand  is  satisfied,  it  binds  his 
client,  feo  he  may  leave  the  matter  to  reference, 
and  the  client  will  be  bound  by  the  award.  The 
350*]  answers  of  Smith  and  Beall  *are  contra- 
dicted in  a  material  point,  and  the  rule  in  equity 
is,  that  if  the  defendant's  answer  is  false  in  a 
material  point,  it  shall  not  be  taken  to  be  true 
in  the  residue.  Mr.  Smith's  answer  states  that  he 
has  availed  himself  of  all  opportunities  of  ascer- 
taining the  title,  nay,  the  existence  of  the  land. 

1.— B.  J.  Lee,  bef  ngr  asked  by  the  Court  for  a  state- 
ment of  the  case,  agreeable  to  the  rule  of  court, 
alleRed  that  it  was  not  in  his  power  to  make  a  state- 
ment, as  it  was  a  question  as  to  the  wei^'bt  of  tes- 
timony, on  contradictory  evidence. 

MA4I8HALL.,  C7i.  J.  The  court  require  a  state- 
ment of  the  case,  even  though  the  question  is  a 
question  of  fact:  at  least  the  substance  of  the  bill 
and  answer,  and  the  facts  which  are  in  contest, 
might  be  stated. 
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Robert  Long's  deposition  shows  this  to  be 
incorrect. 

Beall's  answer  states  that  he  never  did  aver 
that  Reily  had  paid  the  money  to  Smith.  Thin 
is  contradicted  by  Lloyd  Beall's  deposition. 

Another  ground  of  equity  on  the  part  of  the 
appellant,  is  his  discharge  under  the  insolvent 
act  of  Maryland.  He  is  not  precluded  from  set- 
ting it  up  in  equity,  because  his  attorney  neglect- 
ed to  plead  it  at  law.  No  fraud  is  alleged  or 
suggested  in  obtaining  it;  but  it  is  stat^fd,  that 
the  discharge  was  after  the  District  of  Columbia 
was  separated  from  Maryland,  and  that  upon 
that  separation,  Reily  living  in  the  city  of 
Washington,  ceased  to  be  a  citizen  of  Maryland ; 
and  that,  as  the  act  directs  that  the  Chancellor 
shall  be  satisfied  that  the  person  applying  to  him 
for  a  discharge  was,  and  is  a  citizen  or  Mary- 
land, and  as  the  legislature  could  not  authorize 
the  discharge  of  a  person  from  his  debts,  who 
should  not  be  at  the  time  of  the  discharge  a 
citizen  of  Maryland,  the  discharge  was  not  vali<l 
and  regular. 

But  the  act  of  Maryland  was  passed  before 
the  change  of  jurisdiction,  and  the  discharge 
was  only  a  consequence  of  what  was  begun 
while  the  legislature  had  jurisdiction.  By  the 
act  of  cession  by  Maryland,  and  the  act  of 
acceptance  by  Congress,  it  is  provided  that  the 
operation  of  the  laws  of  the  state  should  not 
cease  nor  be  affected  by  the  acceptance  until  the 
time  fixed  for  the  removal  of  the  government, 
and  until  Congress  should  otherwise  by  law 
provide. 

The  time  appointed  for  the  removal  of  the 

fovemment  was  the  first  Monday  of  December. 
800,  but  Congress  did  not  provide  by  law  for 
the  government  of  the  District  of  Columbia 
until  the  27th  of  February,  1801.  The  insolvent 
act  passed  on  the  3d  of  Januarv,  1800.  On  the 
♦15th  of  April,  1800,  the  Chancellor  pa8s-[»3o  1 
ed  an  order  that  Reily  give  notice  to  his  credit- 
ors to  appear  on  the  3d  of  November,  1800,  on 
which  dav,  notice  having  been  given,  the  oath 
of  an  insolvent  debtor  was  administered  to  Reily 
by  the  Chancellor,  and  a  trustee  appomted.  Oii 
the  33d  of  December,  1800,  Reily  conveyed  all 
his  property  to  the  trustee,  who  on  the  same  day- 
gave  bond  for  the  faithful  performance  of  the 
trust,  and  a  receipt  for  the  effects.  Thas  every 
thing  was  done  by  Reily  on  his  part,  to  entitle 
him  to  a  discharge  before  the  operation  of  the 
law  of  Maryland  ceased.  The  Chancellor,  there- 
fore, having  the  cause  before  him,  and  having 
once  had  jurisdiction,  could  not  be  deprived  of 
it  by  the  separation  of  the  territory. 

Ii  a  crime  had  been  committed  within  the 
District  of  Columbia  before  the  27th  of  February. 
1801,  it  must  have  been  punished  according  to 
the  state  law  of  that  part  of  the  district  in  which 
it  was  committed. 

Besides  it  is  worth  consideration  whether,  as 
the  debt  was  due  to  Beall,  who  always  remaintni 
a  citizen  of  Maryland,  it  might  not  be  barred  by 
an  act  of  the  legislature  of  Maryland,  notwith- 
standing the  debtor  had  ceased  to  be  a  citizen. 

The  words  of  the  insolvent  act,  (November 
session,  1799,)  c.  88,  passed  January  8d,  1800, 
§  S,  are, 

*'  S^  3.  And  be  it  enacted.  That  no  person  here- 
in before  mentioned,  shall  be  entitled  to  the 
benefit  of  any  of  the  provisions  of  this  act,  un- 
less the  Chancellor  shall  be  satisfied,  by  compe- 
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tent  tejJtimony,  that  he  is,  and  at  the  time  of 
passing  this  act  was,  a  citizen  of  the  United 
i>m&i,  and  of  this  state,  and  unlefis  at  the  time 
of  presenting  his  petition  as  aforesaid,  he  shall 
produce  to  the  Chancellor  the  assent,  in  writing. 
of  >o  many  of  his  creditore  as  liave  due  to  them 
tbe  amount  of  two  thirds  of  the  debts  due  by 
him  at  the  time  of  the  passing  of  this  act ;  pro- 
vidwi,  that  foreign  creditors,  not  residing  in  the 
United  States,  and  not  having  agents  or  attor- 
neys residing  therein  duly  empowered  to  act  in 
their  behalf,  shall  not  be  considered  within  the 
intent  and  meaning  of  this  clause;  and  provided 
also,  that  the  Chancellor  may,without  the  assent 
352*]  of  *the  creditors  as  aforesaid,  from  time 
to  time, order  to  be  discharged  from  custody  any 
of  the  said  petitioners  who  may  be  in  actual 
confinement,  in  virtue  of  any  process  issued,  or 
that  may  be  issued,  in  pursuance  of  any  debt  at 
this  time  due  and  owing  by  him,  which  dis- 
charge Is  hereby  declared  to  Se  a  release  only  of 
the  ix'rson  of  such  debtor,  but  not  of  his  prop- 
(^rty,  unless  the  assent  in  writing  of  two  thirds 
in  value  of  the  creditors  as  aforesaid  be  ob- 
tained." 

It  was  only  necessary  that  the  Chancellor 
should  be  satisfied  that  Keily  wa-s  a  citizen  of 
Maryland  at  the  time  of  passing  the  act,  and  at 
the  time  of  his  application  to  the  Chancellor  for 
its  l)enefit;  and  these  facts  are  not  denied. 

Mason,  contra. 

There  are  only  two  questions  in  this  cause. 

1.  Has  Reily  any  equity  on  the  ground  of 
having  paid  thie  judgment  ? 

2,  Has  he  any  equity  on  the  ground  of  being 
released  by  the  "act  of  Assembly  ? 

1.  It  is  admitted  that  he  has  an  equity  if  all 
the  facts  stated  in  the  bill  are  true.  But  the  bill 
itself  is  not  evidence. 

The  answers  of  Smith  and  Beall  deny  all  the 
H^uitable  facts,  and  there  is  no  evidence  to  prove 
them. 

The  controversy  is  really  between  Reily  and 
Smith,  for  it  is  not  alleged  that  Beall  has  been 
satisfied,  unlects  the  payment  to  Smith  is  proved, 
and  binds  Beall.  But  as  the  evidence  does  not 
prove  a  payment  to  Smith,  there  is  an  end  of  the 
first  point. 

2.  An  to  the  discharge  imder  the  insolvent  law. 
It  is  a  principle  that  if  a  man  has  a  defense 

at  law  and  waives  it,  he  shall  not  avail  himself 
of  it  in  equity.  This  is  a  defense  which  pecu- 
353*1  liarly  reouires  that  it  should  have  *been 
pleaded  at  law.  The  plea  would  have  embraced 
all  the  facts  which  were  necessary  to  show  that 
be  was  regularly  discharged,  any  of  which  the 
plaintiff  might  have  traversed  and  put  in  issue. 

The  bill  alleges  he  was  regularly  discharged. 
The  answer  denies  it,  and  puts  him  upon  the 
proof.  How  has  he  proved  it?  By  the  Chan- 
cellor's certificate  only ;  and  that  was  made  on 
the  10th  of  April,  1801,  when,  according  to  the 
allegations  in  the  bill,  he  was  not  a  citizen  of 
ilaniand,  but  of  the  District  of  Columbia. 

The  bill  states,  that  the  property  on  which  the 
fifrifaaa*  was  levied,  was  a  devise  to  his  wife, 
or  the  proceeds  thereof. 

The  answer  denies  it,  and  there  is  no  proof. 

The  bill  charges  that  he  directed  his  attorney 
at  law  to  plead  the  discharge.  The  answer 
denif?s  it,  and  there  is  no  proof,  although  the 
attorney  himself  was  examined  as  a  witness 
for  the  complainant. 
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Having  removed  from  the  city  of  Washing- 
ton to  Alexandria,  which  is  subject  to  different 
laws,  the  discharge  could  not  avail  him  there. 

There  is  no  evidence  that  Beall  was  a  citizen 
of  Maryland,  and  therefore  the  argument  that 
the  legislature  of  Maryland  might  bar  him  from 
a  recovery  of  the  debt,  although  Reily  should 
not  appear  to  be  a  citizen,  does  not  apply. 

Chase,  J.  Would  not  the  proper  remedy  be, 
by  motion,  to  discharge  the  property  taken  on 
Xhe  fieri  facias,  if  it  appeared  to  Imj  property 
which  came  to  the  wife  by  devise V 

E.  J.  Lee.  Although  that  might  be  done,  yet 
it  is  not  the  only  remedy.  It  mi^ht  be  too  late 
on  the  return  or  the  execution,  wlien  the  prop- 
erty might  be  sold. 

Mahsuall,  Ch,  J,  Could  the  court  have 
gone  on  to  decree  Smith  to  pay  the  money  to 
Reily,  and  dismiss  *the  bill  as  to  Beall  V  [*354r 
Was  the  cause  in  such  a  state  that  this  could  be 
done? 

C.  Lee  and  Mason  admitted  that  they  might. 

Chase,  J.  Can  an  attorney  at  law,  by  a  con- 
tract for  the  purchase  of  land  to  himself,  bind 
his  client? 

G.  Lee,  in  reply.  We  do  not  contend  for  the 
principle  to  that  extent;  but  if  Beall  assented  to 
the  payment  to  the  attorney  in  that  way,  it 
would  bind  him  in  equity.  So  if  the  attorney 
has  the  money  of  the  debtor  in  his  hands,  and 
upon  a  settlement  with  the  debtor  the  attorney 
retains  the  debt  of  his  client,  and  gives  the 
debtor  a  check  for  the  balance,  the  client  is 
bound.  If  Smith  did  undertake  to  settle  this 
debt,  it  binds  Beall.  But  if  not,  yet  Reily  has 
a  claim  against  Smith,  and  the  court  below 
ought  not  to  have  dismissed  the  bill  as  against 
him.  There  is  no  doubt  of  Reily *s  equity  as  to 
Smith.  He  does  not  even  allege  that  he  ever 
paid  Reily  for  the  lands.  He  has  not  produced 
the  bank  book,  as  he  was  required  to  do,  which 
would  have  shown  the  check  of  17  dollars. 

As  to  the  discharge  under  the  insolvent  act ; 
if  it  was  good  in  Maryland,  it  was  good  in  every 
part  of  the  United  States. 

That  it  was  obtained  fairly,  legally,  and  reg- 
ularly, appears  from  the  certificate  itseli; 
which  is  at  least  prima  facie  evidence  of  those 
circumstances :  and  the  contrary  must  be  proved 
if  alleged.  1  Doll.  H^i^,  Millar  p.  HaU.  The 
present  case  is  stronger  than  that  of  Millar  and 
Hall :  because  here  both  parties  were  citizens  of 
Maryland,  but  in  that,  Millar  was  a  citizen  of 
Pennsylvania. 

There  is  certainly  an  error  in  the  copy  of 
the  certificate  of  discharge  filed  in  this  case,  in 
stating  the  deed  of  Reily  to  his  trustee  to  be 
dated  the  23d  of  March,  instead  of  the  28d  of 
December;  for  the  certificate  of  the  trustee,  by 
which  he  acknowledges  the  receipt  of  all  the 
effects  of  Reily,  is  dated  on  the  23d  of  Decem- 
l)er,  and  so  is  the  trustee's  bond. 

If  the  deed  was  executed  on  the  28d  of  De- 
cenllxjr,  the  ca.se  is  clear  of  all  doubt,  for  the 
inhabitants  of  that  part  of  the  District  of  Colum- 
bia which  was  ceded  by  Maryland,  *re-  [*355 
mained  citizens  of  Maryland,  and  subject  to 
all  her  laws,  until  the  27th  of  February,  1801. 
when  Congress  first  provided  by  law  for  the 
government  of  the  district.  iJiws  of  United 
Stutea,  ml.  1,  p.  132.  Resolve  ofMaiyland,  178^, 
Txiits  of  Maryland,  Noveniber,  1791,  c.  45,  ^  J'. 
Laws  of  United.  SUites,  vol.  5,  p.  ^68, 
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The  words  of  the  insolvent  act  are,  that  the 
Chancellor  shall  be  satisfied  that  the  petitioner 
"is  and  was,"  at  the  time  of  passing  the  act,  a 
citizen  of  the  state  of  Maryland.  If  the  Chan- 
<;eIlor  is  satisfied  that  he  was,  at  the  time  of 
passing  the  act,  and  is,  at  the  time  the 
petition  is  presented  to  him,  a  citizen  of  Mary- 
land, it  is  sufficient.  But  it  is  not  necessary  m 
this  case  to  confine  the  time  to  the  presenting 
the  petition :  we  may  admit  the  proper  time  to 
be  the  date  of  the  deed  to  his  trustee.  The  dis- 
charge has  relation  to  that  time.  So  in  the 
case  of  bankrupts,  the  certificate  relates  to  the 
time  of  doing  the  act  of  bankruptcy ;  although 
the  granting  of  it  may  be  deferred  for  a  long 
time.  The  insolvent  law  of  Maryland  is  to  be 
considered  as  a  bankrupt  law.  So  says  Judge 
M'Kean,  in  the  case  of  Millar  and  Hall. 

The  4th  article  of  the  constitution  of  the 
United  States  declares,  that  "full  faith  and 
credit  shall  be  given,  in  each  state,  to  the  public 
acts,  records,  and  judicial  proceedings  of  every 
other  state."  And  "  the  citizens  of  each  state 
ahall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states."  Reily 
being,  for  aught  that  appears  to  the  contrary, 
a  natural  born  citizen  of  Maryland,  could  not 
be  deprived  of  his  right  of  citizenship  by  the 
transfer  of  jurisdiction.  He  might  cease  to  be 
an  inhabitant,  but  could  not  cease  to  be  a  citi- 
zen. 

The  situation  of  Reily  is  unhappy  indeed,  if 
he  is  not  protected  by  his  discharge.  He  can- 
not recall  the  deed  which  he  made  of  all  his 
effects  to  the  use  of  his  creditors.  His  property 
is  gone.  And  if  the  insolvent  laws  of  the  sev- 
er^ states  are  not  to  be  respected,  perpetual 
imprisonment  may  be  the  consequence. 

The  court  below  ought  to  have  continued 
the  injunction  as  to  all  the  property  of  Reily, 
except  such  as  came  to  him  in  his  own  right  by 
356*]  devise,  bequest,  or  in  the  course  of  *di8- 
tribution.  But  if  Reily  lias  paid  Smith,  and 
that  payment  can  he  applied  to  Beall,  then  the 
injunction  ought  to  be  general  and  perpetual. 
At  any  rate,  a  general  dissolution  of  the  in- 
junction was  erroneoiLs. 

Ma.son,  contra.  If  Reily  has  been  discharged 
under  the  insolvent  act,  and  has  transferred  all 
Iiis  estate  and  effects  to  his  trustee,  the  court 
below  could  not  have  decreed  Smith  to  pay  the 
money  to  Reily.  The  right  of  action  was  not 
in  liim,  but  in  the  trustee. 

The  insolvent  law  in  the  present  case  is  a 
special  law  for  the  benefit  of  certain  persons  by 
name,  and  Reily  must  show  that  he  has  com- 
plied with  all  the  requisites  of  the  act  in  as  full 
a  manner  as  if  he  had  pleaded  at  law. 

There  is  no  clause  in  the  act  making  the 
Chancellor's  certificate  prima  facie  evidence  of 
a  compliance  with  all  those  requisites,  and  there 
is  no  such  rule  of  the  common  law.  It  is  only 
made  prima  facie  evidence  to  authorize  a  dis- 
charge from  arrest. 

The  laws  of  Maryland  cannot  apply.  The 
opposite  counsel  take  that  for  granted.,  which 
is  the  point  in  dispute. 

There  is  no  mistake  in  the  certificate  respect- 
ing the  date  of  the  deed,  but  if  there  is,  there  is 
no  evidence  before  the  court  by  which  it  can 
be  rectified. 

Marshall,  Ch.  J. ,  delivered  the  opinion  of 
the  Court,  to  the  following  effect : 
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In  this  case  the  court  has  attentively  consid- 
ered the  record,  proceeding,  and  evidence. 
The  only  equity  of  the  complainant's  bill  as  to 
Lamar  &  Beall,  arises  out  of  the  transactions 
between  him  and  the  defendant,  Smith,  and 
the  Court  is  of  opinion  that  that  equity  is  not 
supported ;  and  that  the  material  allegations  of 
the  bill  as  to  the  defendant.  Smith,  and  which 
are  denied  by  his  answer,  are  also  unsupported 
by  the  evidence.  Nor  are  the  allegations  of 
the  complainant,  respecting  his  certificate  of 
discharge,  sufficiently  prov^. 

By  the  separation  of  the  District  of  Columbia 
from  *the  state  of  Maryland,  the  com-  [^35 7 
plainant  ceased  to  be  a  citizen  of  that  state,  his 
residence  being  in  the  city  of  Wasliington  at 
the  time  of  that  separation. 

As  the  complainant  was  entitled  to  a  dis- 
charge, upon  executing  the  deed  of  assignment 
of  all  his  effects  to  the  trustee  appointed  by  the 
chancellor,  his  certificate  would  relate  back  to 
the  date  of  the  deed.  It  has  been  said  that  ttie 
true  date  of  that  deed  was  the  28d  of  Decem- 
ber, 1800,  and  that  the  certificate  of  the  Chan- 
cellor, which  states  the  date  to  be  the  23d  day  of 
March,  1801,  is  incorrect. 

But  the  certificate  of  the  Chancellor  is  the 
only  evidence  before  the  court  as  to  that  sub- 
ject, and  we  must  take  it  to  be  true.  It  is,  there- 
fore, not  material  to  inquire  whether  the  in- 
habitants of  the  city  of  Washington  ceased  to 
be  citizens  of  Maryland  on  the  27th  of  Febru- 
ary, 1801,  or  on  the  first  Monday  of  Deceml)er, 
IHOO,  as  it  is  not  contended  that  they  were  under 
the  jurisdiction  of  Maryland  so  late  as  the  23d 
of  March,  1801. 

The  complainant,  therefore,  not  bein^  a  citi- 
zen of  Maryland  at  the  time  of  executing  the 
deed,  did  not  bring  himself  within  the  provis- 
ions of  the  insolvent  law,  under  which  he 
claims  relief. 

I  was  inclined  at  first  to  think  that  an  ac- 
count might  have  been  directed  between  the 
complainant  and  the  defendant.  Smith,  but  the 
Court  is  of  opinion,  that  if  he  has  any  remedy 
against  Smith,  it  is  at  law  and  not  in  equity. 
Tlie  bill  must  be  dismissed  with  costs,  but  with- 
out prejudice. 

Cited— 2  Wheat.  142;  18  How.  5S7. 


*THE  UNITED  STATES    [*358 

^-  [130    671, 

FISHER  et  al. ,  Assignees  of  Blight,  a 
Bankrupt.* 


In  all  cases  of  insolvency  or  hankruptoy  of 
debtor  of  the  United  States  they  are  entitled  1 
priority  of  payment  out  of  his  effects. 
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ERROR  from  the  circuit  court  for  the  district 
of  Pennsylvania. 
The  action  was  instituted  to  try  two  ques- 
tions, all  the  necessary  facts  being  conceded  to 
bring  the  law  before  the  court.     The  questions 
were, 

1.  Whether  an  attachment  laid  by  the 
United  States,  on  property  of  the  bankrupt  in 
the  hands  of  the  collector  of   Newport,    in 

1.— Present,  MaMhall,  Oh,  J*.,  Gushing,  Paterston, 
WaahiD(fton,aad  JohnsoQ*  Ju^ices, 
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HiuKle  Island,  after  the  commission  of  bank- 
niptcy  had  issued,   is  available    against    the 

'?.  Wliether  the  United  States  are  entitled  to 
Im'  first  paid  and  satisfied,  in  preference  to  the 
private  cn^ditors,  a  debt  due  to  the  United 
States  by  Peter  Blight,  as  indorser  of  a  foreign 
bill  of  exchange,  out  of  the  estate  of  the  bank- 
rupt in  the  hancls  of  his  assignees? 

The  opinion  of  the  court  below  was  in  favor 
<if  the  defendants  upon  both  points,  and  a  bill 
of  exceptions  was  taken  by  the  United  States. 

Dalhts,  (Attorney  of  the  United  States  for 
the  district  of  Pennsylvania,)  for  the  plaintiffs 
in  error. 

1.  As  to  the  particular  right  of  the  United 
States  under  the  attachment.  The  title  of  the 
iuisignee*  is  good  against  all  who  are  bound  by 
tlie  himkrupt  act.  But  we  say  the  United 
States  are  not  bound  by  that  act.  This  exemp- 
tion is  not  claimed  as  matter  of  prerogative,  as 
ill  England,  but  by  reason  of  an  express  legis- 
lative exception. 

By  the  63d  sect,  of  the  Bankrupt  Law  of 
4th  April,  1800,  vol.  5,  p.  8£,  it  is  enacted, 
"that  nothing  contained  in  this  law  shall  in 
an^  manner  &ect  the  right  of  preference  to 
prior  .satisfaction  of  debts  due  to  the  United 
States,  as  secured  or  provided  by  any  law 
^59*]  heretofore  *pas8ed,  nor  shall  be  cou- 
nt rued  to  lessen  or  impair  any  right  to,  or 
H'curity  for,  money  due  to  the  United  States, 
or  to  any  of  them." 

Congreas  had  a  right  to  declare  that  the  act 
''hould  not  affect  a  public  debt.  Have  they 
<lone  it?  The  words  contemplate,  1.  The  right 
of  preference  existing  by  prior  laws;  2.  The 
i^eneral  right  to,  or  security  for,  any  money 
due  to  the  United  States.  The  effect  of  this 
section  is,  that  the  bankrupt  act  shall  in  no 
manner  affect  the  right  of  the  United  States  to 
refrover  any  money  due  to  them.  To  say,  then, 
that  the  commission  of  bankruptcy  should  pre- 
vent the  United  States  from  attaching  the 
4'ffects  of  the  bankrupt,  is  in  direct  repugnance 
to  the  section.  This  exception  in  favor  of  the 
I'nited  States,  was  not  necessary  t^  prevent  the 
(vrtiflcate  from  l)cing  a  bar  to  their  claim,  nor 
to  protect  a  lien  actually  existing;  as  a  mort- 
gage, &c.,  because  the  United  States  not  being 
uamed  in  the  body  of  the  act  are  not  bound  by 
it.  Thus  in  England,  upon  the  same  principle, 
I  he  king  is  not  barred  by  the  certificate.  Such 
were  also  the  decisions  upon  the  Pennsylvania 
imnkrupt  law  in  the  courts  of  that  state,  by 
which  it  was  unifonnly  adjudged  that  the  state 
was  not  bound.  A  mortgage,  or  other  specific 
lien,  was  sufllcient  to  protect  itself.  The  sec- 
tion, therefore,  could  have  no  use  but  that  of 
declaring  expressly  that  m  far  as  relates  to  the 
debt  due  to  the  Unil«i  States,  the  right,  the 
>«ecurity  and  the  remedy  should  all  remain  un- 
impaired by  anything  contained  in  that  law. 
This  principle  was  decided  by  the  circuit  court 
in  the  case  of  The  United  Stat^  t.  King,  Wal- 
fn/^f'i  Reportn,  p.  IS,  in  which  the  court  held, 
tiiat  in  the  case  of  a  legal  bankruptcy,  the  right 
of  the  United  States  remained  unimpaired.  As 
far  a<i  the  claim  of  the  United  States  was  con- 
cerned, the  assignment  under  the  commission 
of  l)ankniptcy  did  not  transfer  the  property. 
If  the  claim  of  the  United  States  was  by  matter 
of  record,  the  assignees  were  bound' to  take 
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notice  of  it,  and  if  the  effects  came  to  their 
hands,  they  held  in  trust  for  the  United  StJites 
until  the  claim  was  discharged ;  so  if  the  claim 
was  by  matter  in  pau,  it  the  assignees  had 
notice  they  were  bound  by  it,  and  could  not 
distribute  until  the  claim  was  satisfied. 

*The  whole  title  of  the  assignees  [*360 
depends  upon  the  statute ;  if,  then,  the  assign- 
ment under  the  statute  is  set  up  to  prevent  the 
United  States  from  getting  the  money,  it  is  in 
direct  \iolation  of  the  62d  section. 

2.  As  to  the  general  right  of  the  United 
States  to  priority  of  payment  in  all  cases. 

The  United  States  are  bound  to  maintain  th(» 
public  credit,  and  to  pay  all  their  debts,  as  well 
those  due  before,  as  since  the  present  constitu- 
tion. They  must  have  all  necessary  powers 
incident  to  that  duty ;  among  these  is  the 
authority  to  purchase  bills,  and  to  enter  into 
negotiations  for  making  remittances  to  foreign 
countries.  They  are  not  bound  to  freight  a 
ship  with  specie. 

Every  fiscal  system  ought  to  have  two  ob- 
jects ;  certainty  in  the  collection  of  the  revenue 
and  fidelity  in  its  expenditure.  Hence  th  • 
necessity  of  priority  in  collecting  the  public 
debts;  of  surety  for  the  conduct  of  public 
oftlcers ;  and  of  a  guard  against  the  failure  of 
the  public  debtors. 

TV  ilh  this  view  it  is  enacted  by  the  act  of 
July  11, 1798,  s.  i^,  vol.  4,  p.  196,  that  the  super- 
visors, inspectors  and  collectors,  should  give 
bond  with  surety  for  the  faithful  perform- 
ance of  their  duty.  And  by  the  15th  section 
of  the  same  act,  the  amount  of  all  debts  due 
to  the  United  States  by  any  supervisor,  or 
other  officer  of  the  revenue,  is  declared  to  be  a 
lien  upon  his  lands  and  those  of  his  surety, 
from  the  time  when  a  suit  shall  be  instituted 
for  the  recovery  of  the  same. 

The  debtors  of  the  United  States  may  be 
arranged  in  three  classes. 

1.  Debtors  on  credit  for  public  dues. 

2.  On  receipt  of  public  money. 
8.  On  purchases  or  contracts. 

1.  Debtors  on  credit  for  public  dues,  were,  1. 
For  import  duties;  2.  For  internal  taxes. 

*By  the  act  of  Slst  July,  1789,  ».  [♦361 
21.  (vol  1.  Child*8  edition,  p.  ^7,)  it  is  provided 
that  *•  in  all  cases  of  insolvency,  or  where  any 
estate  in  the  hands  of  executors  or  adminis- 
trators shall  be  insufiScient  to  pay  all  the  debts 
due  from  the  deceased,  the  deot  due  to  the 
United  States  on  any  such  bond  "  (i.  e.  for  pay- 
ment of  duties)  "  shall  be  first  satisfied."  The 
act  of  August  4,  1790,  «.  45,  (same  book,  p. 
£21,)  has  the  same  provision. 

By  the  act  of  2d  of  May,  1792,  8.  18,  {vol.  2, 
Ghim*»  edition,  p.  78,)  in  cases  of  insolvency  the 
surety  who  pays  the  debt  due  to  the  United 
States,  on  any  bond  given  for  duties  on  goods 
imported,  shall  have  the  same  priority  of  pay- 
ment out  of  the  effects  of  the  insolvent,  as  the 
United  States  would  have  had  by  virtue  of  the 
44th  (45th)  section  of  the  act  of  4th  of  August, 
1790.  And  it  is  further  declared  *' that  the 
cases  of  insolvency  in  the  said  44th  (45th)  sec- 
tion mentioned,  shall  be  deemed  to  extend  as 
well  to  cases  in  which  a  debtor  not  having  suf- 
ficient projjerty  to  pay  all  his  or  her  debts, 
shall  have  made  a  voluntary  assignment  there- 
of, for  the  benefit  of  his  or  her  creditors,  or  in 
which  the  estate  and  effects  of  an  absconding, 
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concealed,  or  absent  debtor  shall  have  been  at- 
tached by  process  of  law,  as  to  cases  in  which 
an  act  of  legal  bankruptcy  shall  have  been 
coramitteti. " 

Thus,  as  early  as  4»792,  the  priority  in  the 
case  of  bonds  given  for  duties  on  goods  im- 
ported was  complete.  The  only  addition  after- 
wards made  was  by  the  65th  section  of  the  act 
of  March  2d,  1799.  vol.  4,  p.  3cH6,  which  makes 
executors  and  administrators  personally  liable  if 
they  pay  awav  the  assets  without  tirst  satisfy- 
ing the  debt  due  to  the  United  States. 

2.  As  to  debtors  for  internal  taxes. 

The  duties  on  distilled  spirits  are  to  be  secur- 
ed by  bond.  March  3,  1791,  vol.  J,  p.  ,311,  s.  17. 
But  this  act  gave  no  priority  on  such  bonds. 

The  duties  on  snuff  and  sugar  were  also  to  be 
secured  by  bond.  June  5,  1794,  rol.  3,  p.  98,  s. 
11,  but  no  priority  is  given  by  this  act. 
362*]  *It  is  diffcult  to  conceive  why  the 
United  States  should  have  made  this  distinction 
between  debts  due  for  duties  on  goods  import- 
ed, and  on  spirits  distilled,  &c.  There  cer- 
tainly was  no  reason  for  it.  The  legislature 
saw  the  defect,  and  in  1797,  passed  the  act  up- 
on which  the  present  question  depends,  and 
which  gives  the  United  States  a  priority  of  pay- 
ment in  all  cases  whatsoever. 

The  5th  sec.  of  the  act  of  8d  of  March,  1797, 
rol.  3,  p.  423,  is  that  on  which  we  rely.  It  is 
in  these  words:  "And  be  it  further  enacted, 
that  where  any  revenue  officer  or  other  person, 
hereafter  becoming  indebted  to  the  United 
States  by  bond  or  otherwivSe,  shall  lK*come  in- 
solvent, or  where  the  estate  of  any  deceased 
debtor,  in  the  hands  of  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  first  satisfied;  and  the 
priority  hereby  established  shall  be  deemed  to 
extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  thereof,  or 
in  w^hich  the  estate  and  eJfects  of  an  abscond- 
ing, concealed,  or  absent  debtor,  shall  be  attach- 
ed by  process  of  law,  as  to  cases  in  which  an 
act  of  legal  bankruptcy  shall  be  committed." 

Before  this  act  was  passed,  the  only  prefer- 
ence existing  was  in  the  case  of  a  custom-house 
bond.  The  cases  not  provided  for,  were;  1. 
lievenue  officers;  2.  Accountable  agents;  8. 
Debts  on  bond,  or  contract. 

The  act  of  1 797  embraces  them  all.  It  includes 
all  persons  who  should  thereafter  become  In- 
debted to  the  United  States,  by  bond,  or  other- 
wise, and  who  should  become  insolvent. 

Peter  Blight,  after  the  date  of  the  act,  did 
become  indebted  to  the  United  States  other- 
wise than  by  bond,  and  has  become  insolvent ; 
he  is.  therefore,  within  the  plain  and  express 
words  of  the  act.  No  language  can  make  the 
case  clearer.  There  is  nothing  doubtful  in  the 
words  themselves,  nothing  ambiguous,  nothing 
to  be  explained,  and,  therefore,  no  room  for 
construction.  But  the  gentlemen  have  chosen 
to  resort  to  other  parts  of  the  act,  and  even  to 
363*]  other  acts,  not  to  explain  what  was  ♦am- 
biguous, but  to  render  ambiguous  what  was 
plain;  not  to  remove,  but  to  create  a  doubt; not 
to  illustrate  what  was  obscure,  but  to  darken 
what  was  clear. 

The  title  of  the  act  has  led  to  the  whole  op- 
position in  this  case.    It  is,  •'  An  act  to  provide 
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more  effectually  for  the  settlement  of  account** 
l)etween  the  United  States  and  receivers  of 
public  money." 

It  is  true  that  it  only  profess(?s  to  relate  to 
the  settlement  of  act^ounts,  and  conveys  no  idea 
of  priority.  But  then  it  speaks  of  receivers  of 
public  money,  not  revenue  officers  and  account- 
able agents  only,  not  those  who  receive  it  by 
collection  any  more  than  those  who  receive  it 
by  contract. 

*rhe  first  section  relates  exclusively  to  revenue 
officers,  and  accountable  agents,  but  every  oth- 
er section  takes  a  larger  scope. 

If  the  body  of  the  act  is  to  b(*  the  slave  of  the 
title,  how  are  we  to  account  for  the  general 
provisions  it  contains.  But  the  case  comes 
within  the  very  words  of  the  title.  Who  are  re- 
ceivers of  public  money?  We  say  a  jH^rson  who 
indorses  and  sells  a  bill  of  exchange  to  the 
United  States  is  a  receiver  of  public  money. 
He  is  accountable  for  it  upon  a  contingency.  If 
the  bill  is  not  duly  honored,  he  contracts  lo 
refund  the  money,  Hence,  then,  our  opponents 
are  obliged  to  restrict  even  the  title  itsc^lf.  If 
Mr.  Blight  had  received  the  money  to  carrj'  to 
Holland,  he  (rertainly  would  have  been  a  receiv- 
er of  public  money.  But  he  has  received  it 
here  under  an  engagement  to  pay  it  there. 
What  is  the  difference? 

The  account  has  been  settlcKi  with  the  treasury, 
and  the  balance  ascertained,  in  which  account 
he  has  been  charged  with  the  public  money. 

The  act  of  Septemlwr  2, 1789,  *t.  3  and  />,\nd^ 
1,  p.  37,)  provides  for  the  settlement  of  all  ae- 
counts,  and  the  recovery  of  all  debt,«*.  The  act 
of  March  8,  1795,  {vol.  3, p.  2S5,)  obliges  all  ac- 
countable agents  to  render  and  settle  their  ac- 
counts at  the  treasury. 

*The  act  of  1797,  t<d.  3,  p.  421,  pro-  j;*364 
vides  for  the  recovery  of  the  debt  by  siut.  after 
final  settlement  of  the  accounts  of  a  receiver  of 
public  money.  Having  in  the  four  first  sections 
expounded  the  provisions  of  the  law  respecting 
the  pre-existing  cases  of  adjuste<l  accounts,  the 
subsequent  sections  take  a  larger  range,  and 
provide  for  new  cases. 

The  first  flection  applies  exclusively  to  receiv- 
ers of  public  money  and  accountable  agenti^. 

The  second  speaks  of  delinquency,  and  is 
thereby  connected  with  the  first.  It  also  make&< 
copies  of  bonds  or  other  papers  relating  to  the 
settlement  of  any  account  between  the  Unit«l 
States  and  an  individual,  as  good  evidence  as 
the  original.  Here  the  praseology  is  altered. 
The  subject  is  enlarged  and  by  no  means  limit- 
ed by  the  title.  The  word  delinquent  is  drop- 
ped, and  the  expression  is  general,  any  account 
between  the  United  States  and  an  individual. 
The  suit  directed  to  be  brought  in  the  first  .sec- 
tion is  always  founded  on  the  account  settlwl. 
whatever  may  have  been  the  original  cause  of 
action ;  whether  a  bond,  note,  covenant,  con- 
tract, or  open  account. 

The  third  section,  by  the  words  "as  afore- 
said," refers  to  such  suit  upon  the  adjustment  of 
the  account, and  admits  the  defendant  to  set  up 
equitable  credits  which  Imd  been  submitted  to 
the  accounting  officers  of  the  treasury,  and  re- 
jected previous  to  the  commencement  of  the 
suit.     But  no  new  voucher  is  to  be  admitted. 

In  the  fourth  section  the  word  of  reference*  is 
omitted.  The  subject  of  suits  in  general  Ix*- 
tween  the  United  States  and  individuals  is  taken 
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up.  The  word  delinquents  is  not  used.  It 
would  have  been  improper.  It  is  not  a  term 
apphcable  to  mere  debtors,  but  to  defaulters, 
persons  who  have  misapplied  public  money. 

The  words  of  the  fifth  section  are  general,  and 
there  is  nothing  either  in  the  title  or  preceding 
sections  which  can  restrict  them.  It  is  not  like 
some  of  the  former  sections,  restricted  to  adjust- 
ed acounts,  nor  to  accountable  agents,  nor  to 
collectors  of  public  money,  nor  to  person^who 
receive  the  public  money  to  distribute.  And 
305*]  *yet  we  find  that  when  the  legislature 
meant  to  restrict  the  subject  of  legislation,  re  • 
strictive  words  were  not  wanting.  By  not  us- 
ing words  of  restriction  in  the  fifth  section,  af- 
ter having  used  them  in  the  preceding  sections, 
they  have  shown  a  manifest  intention  of  mak- 
ing a  general  provision  upon  the  subject  of  pri- 
onty  in  all  cases.  The  sixth  section  is  also 
general  in  its  terms.  It  embraces  all  writs  of 
execution  u|pon  any  judgment  obtained  for  the 
use  of  the  L  nited  States. 

The  seventh  section  saves  all  the  remedies 
which  the  United  States  before  had  for  the  re- 
covery of  debts. 

The  general  right  of  priority  is  recognized  by 
subsequent  statutes.  Thus  in  the  act  for  the 
relief  of  persons  impnsoned  for  debts  due  to 
the  United  States,  June  6,  1798,  vd.  4,  jk  lei, 
the  provision  is  general,  "  that  any  person  im- 
prisoned up>on  execution  issuing  from  any  court 
of  the  United  States,  for  a  debt  due  to  the  Unit- 
ed States,  may  apply,"  &c.,  and  the  Secretary  of 
the  Tre&siuy,  being  satisfied  that  such  debtor  is 
unable  to  pay  the  debt,  and  that  he  has  not  con- 
(!ealed  or  made  any  conveyance  of  his  estate  in 
trust  for  himself,  or  with  an  intent  "  to  defraud 
the  United  States,  or  deprive  them  of  their  le- 
gal priority,"  &c.  may  onler  him  to  be  discharg- 
ed from  custody.  From  the  force  of  these  ex- 
pressions, as  applied  to  the  subject  matter,  it  is 
evident  that  a  general  priority  was  contemplat- 
ed. So  in  the  6£d  s.  of  the  Bankrupt  Lcm  of 
Aprii4,  1800,  vol,  6,  p.  8S,  the  words,  "the 
right  of  preference  to  prior  satisfaction  of  debts 
due  to  the  United  States,  as  secured  or  provid- 
c<l  by  any  law  heretofore  passed." 

Thei*e  is  no  priority  given  in  case  of  bonds 
with  pecuniary  penalty,  other  than  custom- 
house bonds,  unless  it  be  given  by  the  act  of 
1797;  yet  by  the  act  of  March,  1799,  «.  65,  vol. 
4,  p.  SS6,  if  the  surety  in  any  bond  with  penalty 
shall  pay  the  debt,  he  shall  enjoy  the  like  prior- 
itv  and "  preference  as  are  reserved  and  secured 
to  the  United  States. 

The  title  of  a  law  is  no  part  of  the  law.  In 
England  it  is  prefixed  by  the  clerk,  and  is 
never  passed  upon  by  parliament.  In  Confess  it 
360*]  is  never  read  but  once.  JeffermrCs^Man- 
fuilj  p. — /  6  BcLC.  Abr.  Owillim,  369;  Barrington 
on  SStatiUes,  449;  WiUet's  Reports,  S94,  Coleman 
r.  Ojok;  Coy>p.  232,  Mace  r.  CadeU;  2  Sir.  1211, 
Simine  r.  De  Mattes;  3  Wilson,  271;  Cowp.  640, 
Pattison  r.  Bankes;  Doug.  166,  Cox  v.  Ltotanl. 

The  title  of  the  act  of  2d  March,  1799,  fxd. 
4,  p.  279,  is,  "An  act  to  regulate  the  collection 
of  duties  on  imports  and  tonnage ;"  yet  the  62d 
9.  p.  383,  prescribes  the  form  of  bonds  to  be 
taken  to  the  United  States  in  all  cases.  And  the 
65th  s.  p.  386,  directs  bail  to  be  taken  in  all  cases 
of  pecuniary  penalties. 

No  argument,  therefore,  can  be  drawn  from 
the  title. 
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As  tq  the  argument  aJb  itwonrementi. 

It  amounts  merely  to  this,  that  one  merchant 
cannot  know  when  he  is  safe  in  trusting  his 
neighbor,  bectiuse  he  does  not  know  what  bills 
he  has  indorsed  to  the  United  States,  or  what 
bills  with  his  indorsements  may  get  into 
their  hands.  The  same  obiection  mav  he  made 
«is  to  sureties  in  custom-house  bondM,  and  re- 
ceivers of  public  money;  cases  in  which  the 
priority  is  acknowledged.  The  act  has  done  no 
more  than  the  debtor  himself  has  a  right  to  do. 
Independent  of  the  bankrupt  law,  a  debtor  may 
convey  all  his  property  to  one  of  his  creditors, 
in  exclusion  of  all  the  rest,  and  the  conveyance 
will  be  good.  So  a  foreign  attachment  may 
come  and  sweep  away  the  whole  estate. 

But  if  the  words  of  the  law  are  clear  and  posi- 
tive, it  cannot  be  altered  by  the  consideration  of 
its  inconvenience. 

That  would  be  a  subject  for  legislative,  not 
judicial  inquiry. 

Harper,  contra. 

The  ground  of  prerogative  seems  to  be 
abandoned.  The  few  observations  I  shall  make 
will  be  confined  to  the  case  of  an  indorser  of  a 
bill  of  exchange  which  gets  into  the  hands  of  the 
United  States. 

*The  argument  is  rested  on  statutory  [*367 
provisions  only.  It  is  contended  that  Uie  prior- 
ity extends  to  all  debtors.  On  the  other  side  it 
is  confined  to  fiscal  debts,  of  which  there  are 
only  two  kinds:  bonds  for  duties,  and  debts  due 
from  accountable  agents. 

The  general  wonls  of  the  act  extend  to  all 
cases;  but  we  contend  that  those  general  words 
are  restricted  by  the  spirit  of  the  act,  and  by 
the  intention  of  the  legislature. 

The  general  observations  which  have  been* 
made  tending  to  show  that  it  would  have  been 
prudent  in  Congress  to  extend  the  priority  to 
alt  cases,  do  not  show  that  they  have  done  it. 

But  it  is  said  that  the  62d  section  of  the  bank- 
rupt law  restricts  the  general  operation  of  the 
act,  so  that  none  of  the  provisions  shall  effect 
the  right  of  the  United  States.  This  is  admit- 
ted. Then  we  are  brought  back  to  the  ques- 
tion, what  rights  hjid  the  United  States  before 
that  act?  If  thev  had  no  priority  before,  that 
act  did  not  give  it  to  them.  It  is  admitted  that 
a  voluntary  assignment  before  the  act,  and 
since  its  repeal,  would  deprive  the  other  cred- 
itors of  their  right  to  the  property.  If,  then, 
the  United  States  are  to  be  considered  as  a  com- 
mon, and  not  as  a  privileged  creditor,  the  vol- 
untary assignments  made  by  Bliglit  l)efore  the 
bankrupt  law  would  bar  the  United  States  as 
well  as  any  other  creditor. 

The  bankrupt  act  neither  gives  nor  takes 
away  the  right  of  priority;  so  that  the  ques- 
tion again  returns,  what  was  their  former 
ri^t? 

The  words,  "  or  other  person,"  and  "  or  other- 
wise," in«the  fifth  section  of  the  act  of  1797,  it 
is  said,  give  this  clause  a  genenil  operation  in 
all  cases.  The  word  "  hereafter  "  htis  also  fur- 
nished an  argument  for  the  plaintiffs  in  error. 
It  is  said  that  the  priority  was  to  apply  instan- 
ter  to  the  case  of  a  revenue  officer,  but  in  other 
cases  it  was  to  apply  only  to  such  debts  a.s  should 
be  thereafter  contracted.  But  there  is  no  such 
distinction.  The  printer  has  committed  an  error 
in  placing  a  comma  after  the  words  "  revenue 
officer,"  whereas  the  words  "hereafter  becom- 
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ing  indebted,"  apply  as  well  to  "  reveijue  offi- 
cer "  as  to  "  other  person." 
368*]  *We  admit  that  neither  »  title  nor 
preamble  can  control  the  express  words  of 
the  enacting  clauses;  but  if  these  are  ambigu- 
ous, you  may  resort  to  the  title  or  preamble  to 
eluciaate  them. 

It  is  said  that  Blight  was  a  receiver  of  public 
money,  and  therefore  within  the  title  of  the  act. 
But  that  appellation  is  not  more  applicable  to 
him  than  it  would  be  to  a  man  who  receives 
payment  for  timber  furnished  for  the  use  of  the 
United  States.  No  account  against  him  can  be 
opened  in  the  books  of  the  treasury.  He  merely 
sold  the  bill  and  received  payment.  He  receiv- 
ed it  as  his  own  money,  not  that  of  the  United 
States.  And  although  he  might,  bv  matter  ex 
])08t  facto,  become  indebted,  yet  when  he  re- 
ceived it,  he  did  not  receive  it  as  public  money 
for  which  he  was  to  account.  The  right  of  ac- 
tion of  the  United  States  did  not  accrue  upon 
his  receipt  of  the  money,  but  upon  the  breach  of 
his  contract.  The  indorser  of  a  bill  engages  that 
it  shall  be  duly  honored.  When  the  bill  was  dis- 
honored, and  not  before,  the  claim  of  the  United 
States  accrued.  When  he  received  the  money, 
it  depended  upon  a  contingency  whether  he 
sliould  ever  become  indebted  to  the  United 
States :  and  if  they  should  not  take  all  the  steps 
of  due  diligence,  notice,  &c.,  he  never  would  be 
indebted. 

It  is  said  that  the  evil  to  be  remedied  b^  the 
act  of  1797  was,  that  the  collectors  of  the  mter- 
ual  revenue  were  not  subject  to  the  priority. 
The  case  of  the  collectors  of  the  external  rev- 
enue had  been  provided  for  before.  We  admit 
the  rule  that  every  part  of  the  act  is  to  have 
effect,  but  it  does  not  require  that  the  words 
should  be  extended  to  an  indorser  of  a  bill  of 
exchange.  There  are  other  persons  upon  whom 
the  whole  effect  of  the  section  may  operate. 
There  are  accountable  agents,  that  is,  agents 
who  receive  the  public  money  to  distribute. 
These  are  indebted  to  the  United  States  "  other- 
wise "  than  by  bond.  These  are  the  other  per- 
sons than  revenue  officers,  to  whom  the  act 
alludes.  Those  two  classes  of  persons,  revenue 
officers  and  accountable  agents,  are  sufficient 
to  satisfy  all  the  expressions  of  the  section. 

Innumerable  inconveniences  and  embarrass- 
ments will  follow  a  further  extension  of  the 
words;  and  if  there  is  no  necessity  of  extending 
369*]  them  further,  those  inconveniences  *win 
furnish  a  sufficient  ground  to  suppose  that  the 
ledslature  did  not  mean  so  to  extend  them. 

When  a  man  gives  a  bond  for  duties,  or  a  rev- 
enue officer  for  the  faithful  discharge  of  his 
office,  the  bond  is  of  record;  all  the  world  has 
notice.  A  public  agent  also  is  charged  of  record 
on  the  books  of  the  treasury.  His  neighbors  who 
deal  with  him  are  aware  of  his  situation ;  they 
know^  the  extent  of  his  responsibility,  and  can 
exercise  their  judgment  in  trusting  hup. 

But  in  the  case  of  an  indorser  of  a  bill  of  ex- 
chan^  no  one  can  have  notice.  A  man  may 
have  mdorsed  a  hundred  bills,  and  he  may  not 
himself  know  how  many  of  them  have  been  pur- 
chased by  the  United  States.  His  creditors  trust 
him  without  notice ;  they  believe  that  if  any  acci- 
dent should  happen  to  him,  they  will  share  an 
equal  fate  with  his  other  creditors.  If  they  had 
known  as  in  the  case  of  a  collector,  that  the 
United  States  might  come  in  and  seize  the  whole 
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of  his  effects,  they  would  not  have  given  him 
credit.  Such  a  construction  ought  to  be  support- 
e<l  by  the  strongest  reasons. 

The  distinction  between  revenue  officers  and 
other  persons,  runs  through  the  whole  act ;  and 
you  may  as  well  extend  the  2d  section  to  all 
cases  as  the  5th,  and  say  that  every  debtor  of 
the  United  States  shall  be  at  the  mercy  of  the 
officers  of  the  treasury  department.  But  the  2d 
sect^  is  evidently  restncted,  and  we  have  as 
good  a  right  to  restrict  the  5th  by  connecting  it 
with  the  2d,  as  they  would  have  to  extend  the 
2d  by  relation  lo  the  5th. 

The  words  '*  as  aforesaid,"  in  the  2d  section, 
restrict  its  operation  to  certain  fiscal  debts,  and 
show  the  subject  matter  of  the  act  to  be  debts, 
which,  in  the  usual  course,  are  to  be  adjusted 
at  the  treasury. 

The  6th  section  is  relied  on  to  show  that  the 
title  is  not  to  control  the  enacting  clauses.  But 
this  is  because  an  entirely  new  subject  matter 
is  introduced,  and  by  no  possibihty  can  its 
words  be  satisfied  by  restricting  them  to  the 
cases  mentioned  in  the  other  sections. 

The  provision  of  the  act  of  1799,  wl,  4,  p. 
386,  8.  65,  which  makes  executors  and  adminis- 
trators liable,  if  they  *pay  away  the  [*370 
assets  without  first  satisfying  the  debt  due  to 
the  United  States,  applies  exclusively  to  cus- 
tom-house bonds.  This  may  be  just,  because 
the  executor  can  always  go  to  the  records  and 
know  whether  his  testator  was  so  indebted.  But 
this  furnishes  no  ground  to  suppose  that  Con- 
gress meant  to  apply  the  same  provision  to  the 
executor  of  an  indorser  of  a  bill,  who  could 
not  be  supposed  to  know  that  his  testator  was 
so  indebtea,  and  who  may  have  paid  away  the 
assets  without  such  knowledge.^ 

IngersoU,  on  the  same  side. 

A  claim  of  preference,  which  in  monarchies 
is  boldly  avowed  by  the  name  of  prerogative, 
presents  itself  in  republics  under  the  milder 
and  more  insinuating  appellation  of  privilege. 

The  preference  insisted  upon  for  the  United 
States  in  the  present  instance,  exceeds  that 
which  is  considered  as  incident  to  the  suprem- 
acy of  any  king,  emperor,  or  other  sovereign  in 
Europe,  under  similar  circumstances. 

The  United  States,  by  their  agent,  (but  who 
did  not  declare  himself  to  be  such,)  purchased 
a  bill  of  exchange,  which  was  returned  pro- 
tested for  non-payment.  In  doing  this  Uiey 
acted  the  merchant,  and  ought  to  be  content 
with  preserving  a  consistency  of  character. 
The  drawer  and  indorser  became  bankrupt; 
voluntary  and  provisional,  and  absolute  assign- 
ments were  made.  No  public  property  is  spe- 
cifically identified  and  traced  to  the  hands  of 
the  defendant's  assignor.  The  debtors  were 
not  revenue  officers,  agents  of  the  United 
States,  either  general  or  special;  nor  did  they 
receive  public  money  to  be  accountable,  nor 
even  know  that  the  purchase  was  for  the  use 
of  the  United  Slates.  They  not  only  were  not 
themselves  agents,  but  they  did  not  Know  that 
they  were  dealing  with  an  agent  of  the  United 
States.  Subsequent  to  those  assignments  the 
United  States  attached  the  property  assigned, 
as  belonging  to  Peter  Blight,  the  assignor. 

1.— Mr.  Harper  apoloirized  here  for  oloeln^  his 
argrument;  bemer  engatfed  as  one  of  the  oounsel 
upon  the  impeachment  then  pendinflr  before  the 
Senate  of  the  United  States. 
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371*1    *We  contend. 

1.  That  the  laws  of  the  United  States  do  not 
give  the  preference  claimed. 

2.  That  the  attachment,  having  issued  and 
l)een  laid  subsequent  to  the  assignment  under 
the  commission  of  bankruptcy,  is  an  immaterial 
incident  which  cannot  affect  the  general  prin- 
ciple. 

3.  That  if  the  act  of  Congress  ^ves  the  pref- 
erence to  the  extent  claimed,  it  is  unconstitu- 
tional, and  not  a  law. 

1st.  Does  the  law  of  the  United  States  give 
the  preference  claimed,  on  general  ground,  con- 
sidered abstractedly  from  the  proceedings  by 
attachment  ? 

Particular  and  secret  liens,  indiscreetly  mul- 
tiplied, occasion  doubtful  titles;  render  an  in- 
tercourse in  business  dangerous,  and  destroy 
credit,  the  life  of  commerce.  The  claim  of 
priority,  as  now  urged,  is  accompanied  with  all 
the  mischief  and  inconvenience,  if  it  does  not 
fall  under  the  express  denomination  of  a  secret 
lien.  For  a  literal  construction  of  the  law  it  is 
scarcely  possible  that  any. man  will  contend. 
The  counsel  for  the  United  States  shrink  from 
the  conclusion  to  which  such  an  interpretation 
would  necessarily  lead.  Property,  real  or  per- 
sonal, would  not  be  a  means  of  obtaining 
credit.  No  lender  could  secure  himself  by 
mortgage,  pledge,  or  otherwise,  against  loss  by 
the  insolvency  of  the  borrower.  The  unfor- 
tunate incident,  to  guard  against  the  conse- 
quences of  which  the  security  was  taken,  would 
itself  cause  the  disappointment  and  loss. 

The  argument  of  the  opposite  counsel  recoils 
upon  themselves.  Although  they  disavow  the 
interference  with  specific  Bens,  yet  they  must 
take  the  principle  altogether;  and  if  it  lead  to 
these  absurd  results,  it  must  be  unsound  in  its 
source. 

Their  qualified  position,  however,  authorizes 
the  conclusion  that  there  are  supposable  cases, 
in  which  the  United  States  will  not  be  entitled 
372*]  to  priority  on  the  insolvency  of  *their 
debtors,  and  repels  conclusively  an*^  adherence 
to  the  letter  of  the  law. 

If,  inst^id  of  confining  ourselves  to  particular 
expressions,  we  consider  the  mischief  and  the 
remedy,  and  take  the  general  scope  and  design 
of  the  act  into  view,  we  may  with  confidence 
anticipate  the  conclusion. 

Every  statute  consists  of  the  letter  and  the 
spirit;  or,  in  the  quaint  but  strong  language  of 
ancient  law  writers,  of  the  shell  and  the  kernel; 
and,  by  comparinj^  the  different  parts  with  each 
other,  from  the  title  to  the  last  sentence,  it  is 
found  to  be  its  own  best  expositor.  4  ^J^f- 
4S4.  I  am  authorized  by  one  of  the  greatest 
lawyers  that  ever  lived,  to  say  that  general 
wonls  in  statutes  have  at  all  times,  from  a  vari- 
ety of  considerations,  received  a  particular  and 
restricted  interpretation.   4  Imt.  330,  334,  ^^35. 

The  key  to  unlock  the  secrets  of  the  law,  we 
admit,  is  not  so  much  the  title  (although  it  is 
one  of  many  considerations  to  be  taken  into 
view)  as  the  motive,  the  cause,  the  principle, 
that  induced  the  logislature  to  pass  the  act. 
The  counsel  for  the  United  States  has  stated 
this  motive  to  be  to  put  the  internal  revenue 
upon  the  same  footing  as  the  import  duties; 
and  to  that  proposition  we  accede.  Let  the  law 
cease  where  the  r»jason  ceases,  and  we  are  safe. 

It  may  be  useful  to  consider  the  prerogative 
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of  the  kings  of  England  in  this  particular,  at 
the  least*  liberal  period  of  its  juridical  history, 
w^hen  unreasonable  preferences  of  the  sovereign 
over  the  subject  fill  and  deform  its  ever\'  page. 
By  Uie  statute  of  S3  H.  VIII.  c.  39,  s.  74,  "  his 
debt  shall,  in  suing  out  execution,  be  preferred  to 
that  of  every  other  creditor  who  hath  not  ob- 
tained judgment  before  the  king  commenced 
his  suit."  3  Bl.  C(^m.  4^0.  This  only  makes 
the  commencement  of  the  king's  suit  equivalent 
to  a  judgment  in  favor  of  a  subject. 

"  The  king's  judgment  also  affects  all  lands 
which  the  king^s  debtor  hath  at  or  after  the 
time  of  contracting  his  debt. "  3  Bl.  Com.  4^ii. 
This  relates  to  lands  only.  The  personal  estate, 
at  least,  escapes  the  royal  grasp.  *Even  [*37  3 
there,  the  distinction  for  which  we  contend  has 
always  l)een  observed.  The  preference  in 
favor  of  the  king  is  principally  confined  to 
cases  where  public  moneys  have  been  receivnl 
by  an  accountable  officer  to  public  use.  It 
does  not  extend  to  transactions  of  a  common 
nature. 

By  the  statute  of  13  Elizahetft,  c.  4,  the  lands 
and  tenements,  goods  and  chattels,  of  tellers, 
receivers,  collectors,  &c.,  and  other  oflirers  of 
the  revenue,  are  made  liable  to  the  payment  of 
their  debts. 

These  are  the  models  which  the  act  of  Con- 
gress was  intended  to  imitate.  The  lands  of  such 
revenue  oflicers  are  liable  to  process  under  the 
king's  judgment,  even  in  the  hands  of  a  bona 
fide  purchaser ;  though  the  debt  due  to  the  king 
was  contracted  by  the  vendor  many  years  after 
the  alienation.  3  Bl.  Com.  4£V.  Here  the  dis- 
tinction is  still  kept  up  between  revenue  officers 
and  others. 

If  goods  are  taken  on  a/,  fa.  against  the 
king's  debtor,  and  before  they  are  sold  an  ^,f- 
terU  come  at  the  king's  suit,  tested  after  the  de- 
livery of  the  fi.  fa.  to  the  sheriff,  these  goods 
cannot  be  taken  upon  the  extent,  but  the  execu- 
tion upon  the^. /d.  shall  be  completed.  4  7'. 
R.  4(t2,  Rarke  v.  Da^reU. 

Even  Queen  Elizabeth,  with  all  the  suprem- 
acy of  absolute  sway,  did  not  cany  her  pre- 
rogative claims  to  the  extent  now  urged  for  a 
federative  republic,  and  representative  democ- 
racy. 

With  the  several  exceptions  already  stated, 
and  which  are  confined  principally  to  revenue 
officers,  the  King  of  England  has  no  priority  in 
the  recovery  ofhis  debts  over  the  meanest  peas- 
ant of  his  Qominions. 

When  we  advert  to  the  title  of  the  act,  we 
find  in  its  pointed  expressions,  a  direct  contra- 
diction by  the  le^lature  itself  to  the  present 
claim  of  the  .United  States.  The  words  are, 
"An  act  to  provide  more  effectually  for  the 
settlement  of  accounts  between  the  United 
States  and  receivers  of  public  money.  "  not 
between  the  United  States  and  individuals 
indebted  by  bond,  contract  or  otherwise.  It  is 
substantially  in  imitation  of  the  English  stat- 
utes, resi^ecting  *teller8,  collectors  and  [*374 
receivers,  who  are  answerable  in  the  receipt  of 
the  exchequer. 

The  act  is  **more  effectually  "  to  provide,  «fcc. , 
alluding  to  a  former  provision  upon  the  same 
subject.  That  former  provision  is  contained  in 
the  act  of  March  3d.  1795,  which,  with  a  title 
less  restricted  than  that  o^  1797.  is  confined  in 
its  enacting  part  to  |)ersons  who  have  received 
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moneys  for  which  thev  are  accountable  to  the 
Unite'd  States. 

We  do  not  contend  that  the  title  can  control 
the  plain  words  of  the  enacting  clause;  but 
where  a  construction  of  an  enactinc:  clause 
would  lead  to  unjust,  oppressive,  and  iniqui- 
tous consequences,  wliich  will  be  avoided  by  a 
construction  consistent  with  the  title,  a  strong 
argument  arises  in  favor  of  the  latter  interpre- 
tation. 

When,  in  the  act  of  1795,  we  find  the  legis- 
lature confining  itself  throughout  to  provisions 
for  the  settlement  of  the  accounts  of  account- 
able receivers  of  public  money;  and  when, 
in  that  of  1797,  they  declare  that  their  object 
is  to  do  the  same  thing  more  effectually,  we 
naturally  infer  that  their  views  are  confined  to 
persons  of  the  same  description. 

We  are  told  by  the  counsel  for  the  United 
States,  that  acts  in  pdH  inateria  are  to  be  taken 
together.  We  adopt  the  same  rule;  and,  by 
comparing  the  tw^o  acts  together,  section  by 
section.  Uie  inference  will  be,  that  both  are 
confined  to  revenue  officers  and  accountable 
agents. 

The  first  section  of  the  former  law  is  confined 
to  notifying  the  accountable  officer  to  render 
his  accounts  to  the  auditor  of  the  treasuir;  and, 
in  default  thereof,  the  comptroller  is  authorized 
to  order  suit.  By  the  first  section  of  the  act  of 
1797.  it  is  made  the  duty  of  the  comptroller  to 
institute  such  suits  against  delinquent  revenue 
officers,  and  other  persons  accountable  for  pub- 
lic money.  The  aelinquent  is  to  forfeit  his 
commissions,  and  pay  six  percent,  interest  from 
the  time  of  receving  the  money. 

No  person  was  to  be  sued  under  this  act,  who 
was  not  entitled  to  commissions  for  receiving 
375*]  and  paying  away  money;  *becau8e  in 
all  cases  of  delinquency  such  conmiissions  were 
to  be  forfeited. 

The  whole  act  is  employed  in  stating  who 
shall  be  sued,  who  shall  sue  them,  when  the 
cause  shall  be  tried,  the  evidence  to  be  received 
on  the  trial,  the  mode  of  defense,  the  judgment, 
and  execution. 

Con^ss  had  been  in  the  habit  of  preserving 
a  priority  in  a  limited  way,  and  in  certain  cases. 
It  was  tracing  the  public  money  specifically  in 
the  character  of  the  receiver. 

The  act  of  July  31,  1789,  confined  the  prior- 
ity to  custom-house  bonds.  That  of  4th  Au^ist, 
1790,  on  more  full  consideration,  limhed  it  in 
the  some  manner.  That  of  2d  May,  1792.  which 

Places  the  surety  on  the  same  footing  with  the 
'nited  States,  shows  the  same  restncted  con- 
stniction.  Tlie  present  act  comes  next  in  order 
of  time.  Its  title  and  its  first  section  are  con- 
fined in  the  same  manner.  It  does  not,  of  itself, 
authorize  the  settlement  or  adjustment  of  any 
accounts ;  it  only  determines  what  proceedings 
may  be  had  on  such  settlements  and  adjust- 
ments as  are  made  under  the  act  of  3d  March, 
1795,  which  does  not  authorize  the  settlement 
or  adjustment  of  any  accounts,  but  those  of 
persons  who  have  received  public  money,  for 
which  they  are  accountable  to  the  United 
States.  • 

An  alternative  here  presents  itself.  Either 
the  officers  of  the  treasury  department  had  a 
right  to  settle  definitively  and  exclusively  the  de- 
mand of  the  plaintiff  for  this  bill  of  exchange, 
or,  the  8et!ond  section  is  restricted  in  its  opera- 
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tion  to  revenue  officers  and  accountable  agents. 

We  are  told  that  the  first  part  of  the  second 
section  is  so  restricted,  but  that  the  second  part 
of  it  includes  all  debtors  to  the  United  States. 

In  the  first  part,  which  we  agree  is  restricted, 
a  transcript  from  the  treasuij  books  is  made 
evidence.  The  second  part  is  merely  supple- 
mentary to  the  first,  providing  that  copies  of 
any  papers  connected  with  the  settlement  of 
any  account,  authenticated  in  a  prescribed  form, 
shall  l)e  as  good  evidence  as  the  originals.  Of 
course,  as  to  those  persons  against  whom  the 
originals  are  not  evidence  under  the  first  part 
of  the  section,  the  copies  are  not  evidence  under 
the  second. 

*The  very  words  of  the  clause,  as  [*376 
well  as  the  general  scope  and  design  of  the  act, 
preclude  any  further  extension  of  the  provis- 
ion. 

The  legislature  evidently  consider  it  as  im- 
plied that  the  provisions  will  be  understood  in 
a  restricted  sense,  although  they  use  general  ex- 
pressions, without  a  relative  term  in  the  whole 
sentence.  The  tenn  individuals,  in  the  2d  sec- 
tions, must,  for  the  reasons  just  stated,  mean 
officers  and  agents  who  have  received  public 
money  to  be  accountable.  If,  then,  the  legis- 
lature, in  that  section,  leave  general  words  to  be 
restricted  in  construction  by  the  subject  matter, 
without  relative  words,  it  will  be  strange  if  they 
are  not  understood  as  intending  to  do  the  same 
when  they  use  general  expressions  in  the  subse- 
quent sections. 

M}'  argument  is,  that  general  expressions  in 
every  subsequent  section  are  to  be  understood 
in  a  sense  limited  by  the  views  of  the  legislature, 
as  explained  in  the  first  clause. 

I  contend  that  all  persons  comprised  in  any 
part  of  the  act,  are  included  in  the  first  section  ; 
because  all  persons  to  whom  the  act  refers  were 
to  be  sued  upon  default.  If,  then,  I  ascertain 
who  were  to  be  sued  upon  default,  I  sliow  the 
extent  of  the  act  as  to  the  persons  against  whom 
it  was  to  operate. 

No  pei'sons  were  to  be  sued  but  receivers  of 
public  money;  for  in  every  instance  the  defend- 
ant was  to  forfeit  his  commissions,  and  pay 
interest  from  the  time  he  received  the  money 
until  repaid  into  the  treasury. 

Such  a  construction  is  warranted  by  authori- 
ties, American  as  well  as  British.  1  BL  Com. 
60,  61.  4  Tuck.  Bl.  S7S,  S73,  S74,  n.  4.  The  law 
of  Virginia  of  December  15,  1796,  usually 
termed  the  Penitentiary  Act,  (Bandolph^s  Abridg- 
tnent,  p.  359,)  in  the  first  section,  enacts,  that 
*'  no  crime  whatsoever,  committed  by  any  free 
person  against  this  commonwealth,  (except  mur- 
der of  the  first  degree,)  shall  be  punished  with 
death."  In  all  the  subsequent  sections,  the 
word  free  is  omitted,  and  no  word  of  reference 
used  so  as  to  connect  them  with  the  first  sec- 
tion, and  yet  it  has  been  uniformally  held,  that 
all  *the  provisions  of  that  law  relate  [*377 
to  free  persons  only;  that  the  subsequent  sec- 
tions, although  the  words  are  general,  shall  be 
restricted  by  the  first,  ^d  by  the  general 
intention  of  the  legislatu.%  indicated  m  that 
section. 

The  8d  section  of  the  act  X)f  1797,  by  using 
the  words  "as  aforesaid,"  cqcpressly  refers  to 
the  description  of  debtors  in  Ihe  Ist  section. 

The  4th  section  shows  th^t  the  legislature 
meant  to  leave  the  general  er^ression,   **indi- 
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viduals."  to  be  limited  by  the  subject  matter. 
It  18  8til]  speaking  of  the  suits  mentioned  in  the 
Iht  section,  and  yet  it  used  a  general  expression. 
it  provides  in  terms,  that  in  suits  between  the 
Unite<l  States  and  iudfviduals,  no  claim  for  a 
credit  shall  be  admitted  upon  trial,  but  such  as 
shall  have  been  presented  to  the  officers  of  the 
treasury  and  by  them  disallowed.  If  Peter 
Bliffht  had  paid  a  part  of  this  debt,  and  a  suit 
had  been  brought  against  him,  is  any  man  so 
extravagant  as  to  contend  that  he  could  not 
prove  that  partial  payment,  without  showing 
that  he  had  accounte({  at  the  treasury  depart- 
ment? 

Those  officers  had  no  power  to  call  him  to 
an  account  with  tiiem ;  no  right  to  allow  or  dis- 
allow his  credits.  Such  a  law  would  have  been 
unconstitutional.  It  would  deprive  him  of  his 
right  of  trial  by  jury  without  his  consent. 
The  agents  who  receive  money  to  be  account- 
able may,  perhaps,  be  considered  as  having 
named  the  accounting  officers  as  their  referees, 
and  to  have  asjsented  to  that  mode  of  settlement 
when  they  received  the  money. 

We  have  shown  that  the  present  case  is  not 
within  the  four  first  sections  of  the  act,  and 
we  contend  that  as  the  legislature  have  in  those 
sections  relied  on  the  subject  matter  to  give  a 
proper  restriction  to  the  general  e.\pr^ions 
therein  contained,  we  are  justified  in  saying, 
that  they  meant  that  the  general  expressions  in 
the  suljsequent  section  should  also  he  limited 
within  the  same  bounds. 

It  is  remarkable  that  the  5th  section  l)egins 
with  the  words  of  the  1st,  as  if  it  w^as  intended 
to  be  an  exact  copy,  in  respect  to  the  description 
of  persons.  By  inadvertence,  as  it  often  happens, 
the  relative  word  "such,"  or  the  additional 
words  "accountable  for  public  money,"  are 
378*]  *omitted;  or  the  legislature  thought 
them  unnecessary,  as  the  subiect  matter  was 
in  itself  sufficient  to  qualify  the  generality  of 
the  terms. 

If  this  section  was  intended  to  be  general, 
why  this  useless  profusion  of  words  V  Why 
specify  revenue  officers  ?  Why  say  by  bond  ? 
Why  drop  the  general  w^ord  "individuals," 
used  in  the  4th  section  ?  Why  not  say  any 
jKTson  l)ecoming  indebted  to  the  United  States  ? 

It  l)egins  iis  if  Congress  meant  to  make  a 
>4jH?<'ific  description  of  persons,  as  in  the  first 
*H»ction.  W'hy  this  sudden .  change  of  the 
Mubjetrt  of  legislation  ?  Why  use  words  of 
description  which  ciui  only  tend  to  mislead  ? 

How  stninge  and  improbable  is  it,  that  Con- 
irrefis  should  give  the  United  States  a  prefer- 
ence so  much  exceeding  the  royal  prerogative 
of  England. 

Unless  such  a  construction  be  absolutely 
necessary,  the  inconveniences  attending  it  will 
undoubtedly  prevent  its  adoption.  Besides  the 
destruction* of  private  credit  and  the  ruin  of 
Individuals,  it  would  repeal  all  the  state  laws  of 
distribution  of  intestate  estates;  it  would  pros- 
trate all  state  priority,  which  in  those  cases  has 
l)een  long  established.  It  would  produce  a 
collision  Ix'tween  the  prerogative  of  the  states 
and  of  the  United  States.  Suppose  the  treas- 
un*r  of  a  state  should  become  indebted  to  the 
United  States,  the  latter  would  take  his  whole 
property  in  opposition  to  any  law  of  the  state 
which  had  pa.ssed,  to  secure  herself  against  the 
default  of  her  officers. 
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2d.  The  attachment  having  issued  subsequent 
to  the  assignment  under  the  commission  of 
bankruptcy,  leaves  the  question  to  he  decided 
on  the  general  principle. 

The  statutory  is  always  accompanied  by  a 
personal  assignment  that  transfers  the  property. 
The  King  of  England,  although  not  within  the 
provisions  of  the  bankrupt  law  of  that  country, 
is  barred  by  the  actual  assignment. 

There  was  not  at  that  time  any  property  of 
Peter  Blight  to  lie  attached,  and  if  the  United 
States  are  entitled,  it  must  be  under  some  of 
the  acts  which  give  them  *a  priority.  [*379 
It  cannot  be  under  the  liankrupt  law,  unless 
they  had  some  right  prior  to  the  assignment. 
Tlie  attachment  gave  them  no  right  because 
it  was  subsequent. 

3d.  If  the  act  is  to  have  the  extended  con- 
struction contended  for  on  the  part  of  the 
United  States,  and  the  5th  section  is  to  be  con- 
sidered as  including  every  debtor  to  the  Uni- 
ted States,  and  if  the  settlement  of  the  ac- 
count at  the  treasury  is  to  be  conclusive,  the 
act  is  unconstitutional  and  void. 

If  liens  general  or  specific,  if  judgments  and 
mortgages  arc  to  be  set  aside  by  the  prerogative 
of  the  United  States,  it  wiW  he  to  impair  the 
obligation  of  contracts  by  an  ex  post  facto  law. 

Under  what  clause  of  the  constitution  is  such 
a  power  given  to  Congress  ?  Is  it  under  the 
general  power  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  particu- 
lar powers  specified  ?  If  so,  where  is  the 
necessity-,  or  where  the  propriety,  of  such  a 
provisipn,  and  to  the  exercise  of  what  other 
p<3wer  is  it  necessary  ? 

But  it  is  in  direct  violation  of  the  constitu- 
tion, inasmuch  as  it  deprives  the  debtor  of  his 
trial  by  jurj',  without  his  consent. 

Johnson.  J,  Do  you  admit  the  law  respect- 
ing the  final  adjustment  of  accounts  at  the 
tre^isury  to  be  constitutional  as  to  revenue 
officers'? 

Ingersoll.  We  neither  admit  nor  deny  it  as 
to  them ;  but  we  deny  the  power  of  Congress  to 
give  the  United  States  a  preference  in  iiTl  cases 
of  persons  who  may  become  indebted  to  them 
in  every  possible  manner. 

Paterson,  J.  Do  you  contend  that  by  the 
5th  section  the  priority  of  the  Unitt*d  States 
will  avoid  even  a  mortgage  to  an  individual  ? 

Ingersoll.  I  say  that  the  opposite  construc- 
tion leads  to  that. 

Lewis,  on  the  same  side, 

*In  addition  to  the  arguments  urged  1*380 
by  Hari>er  and  Ingersoll,  contended,  that  the 
act  of  1797  was  repealed  by  that  of  March  2d, 
1799,  inasmuch  as  the  former  was  within  the 
purview  of  the  latter,  the  65th  section  of  which 
took  up  the  case  of  priority,  and  made  a  differ- 
ent provision  on  the  subject;  and  the  112th 
section  of  which  expressly  repeals  all  former 
laws  which  came  within  the  purview  of  that 
act.  Every  thing  is  within  the  purview  which 
is  within  the  same  evil,  and  which  comprehends 
the  same  subject. 

C.  Lee,  on  the  same  side. 

Contended,  tl^it  the  priority  of  the  United 
States  is  confined  to  debts  of  record,  or  for 
which  suit  is  brought,  and  that  it  attaches  only 
from  the  time  of  the  commencement  of  the 
suit.  That  the  act  of  1797  is  explained  by  the 
act  of    11th    July,  1798,  fkd.  4,  p.  198,  wliich 
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creates  a  lien  upon  the  lands  of  revenue  officers 
from  the  time  of  the  suit  brought.  If  the 
United  States  had  a  general  lien  by  the  former 
law,  whether  suit  was  brought  or  not,  why  did 
the  legislature  in  a  subsequent  law  create  the 
special  lien,  and  limit  its  commencement  to  the 
time  of  instituting  the  suit,  and  confine  it  to 
revenue  officers  ? 

Tlie  prerogative  of  the  United  States  cannot 
be  construed  to  exceed  that  of  the  King  of 
England.  He  is  bound  by  an  actual  assignment , 
because  the  property  is  thereby  transferred. 
The  title  of  the  subject,  if  prior  and  complete, 
shall  be  preferred  to  that  of  the  king.  Parker, 
jee,  TJie  King  v.  Cotton. 

Paterson,  J.  Do  you  consider  the  doctrine 
of  prerogative  as  extended  to  this  country  ? 
Are  the  United  States  not  bound  by  a  law  unless 
named  in  it  ? 

Lee.  It  has  been  so  contended  by  some  per- 
sons in  this  country.  I  believe  it  fias  been  so 
decided  in  Pennsvlvania,  under  the  insolvent 
act  of  the  United  States.  Judge  Peters  made 
some  such  report,  to  Congress,  who  passed  a  law 
specially  respecting  the  debtors  of  the  United 
States.  " 
38  !♦]    ♦Dallas,  in  reply. 

The  questions  to  be  decided  are, 

1.  What  has  Congress  done? 

2.  Had  Congress  a  right  to  do  it? 

The  ground  now  taken  is  essentially  different 
from  that  relied  upon  in  the  circuit  court. 

Each  of  the  four  gentlemen  opposed  to  me 
has  taken  a  different  position. 

The  first  admits  the  intent  of  the  law  to  be 
to  place  the  internal  revenue  on  the  stime  foot- 
ingwith  the  external. 

Tlie  second  admits  not  only  the  officers  of 
the  internal  revenue  to  be  included  in  the  law, 
but  also  accountable  agents. 

The  third  declares  the  law  to  be  unconstitu- 
tional, and  also  to  be  repealed  by  the  act  of  1797. 

The  fourth  admits  that  the  law  extends  to  all 
debts,  but  says  the  priority  does  not  attach  until 
suit  brought. 

All  have  conceded  that  the  case  was  within 
the  wortis  of  the  act.     What  do  we  claim  ? 

1st.  Negatively,  we  do  not  contend  that  the 
priority  attaches  with  the  creation  of  the  debt, 
or  witfi  the  acceptance  of  the  office,  nor  while 
the  debtor  remains  master  of  his  own  property. 

Nor  that  it  extends  to  purchasers  for  valuable 
considerations,  or  to  a  mortgagee  or  pawnee  be- 
fore insolvency ;  nor  to  a  purchaser  from  the 
assignees;  nor  that  it  will  be  valid  against  a 
creditor  of  more  merit  or  vigilance. 

3d.  Affirmatively,  we  claim  an  exemption 
from  the  operation  of  the  bankrupt  law,  as  to 
our  right,  our  remedy,  and  our  security. 
382*]  *We  claim  a  preference  in  all  cases 
of  actual,  notorious  insolvency,  or  bankruptcy, 
whether  the  debtor  be  alive  or  dead. 

We  claim  a  preference  when  the  property 
has  passed  out  of  the  debtor,  and  he  has  by  his 
own  act  attempted  to  give  a  preference  to  others. 

We  claim  it  also  where  the  law  assumes  the 
disposal  of  liis  property,  and  directs  a  distribu- 
tion among  his  creditors.         • 

We  say  that  the  priority  attaches  from  the 
moment  the  insolvency  is  tt^stified  by  any 
overt  act.  Independent  of  the  bankrupt  law,  a 
debtor  had  a  right  to  give  a  preference.  At 
the  moment  of  Blight's  voluntary  alignment, 
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(whatever  may  have  been  its  ultimate  fate,  or 
legal  invalidity  on  account  of  fraud,)  his  prop- 
erty was  liable  to  the  claim  of  the  Unite<l 
States.  This  voluntair  assignment  was  after 
the  act  of  1797,  and  before  tlie  existence  of  the 
bankrupt  law. 

Does  the  act  of  1797  bear  a  resemblance  Xir 
royal  prerogative? 

At  common  law  the  king  can  take  the  body^ 
lands  and  ^oods  of  his  debtor,  in  execution  at 
the  same  time.  His  execution  is  preferred  if 
his  suit  was  commenced  before  a  judgment  in 
favor  of  a  subject,  although  his  judgment  1h* 
subsequent. 

The  lands  of  his  debtor  are  bound  from  the 
date  of  the  debt,  and  as  to  the  officers  men- 
tioned  in  JS  Elie,  e,  4,  their  lands  are  bound 
from  the  time  of  their  entering  into  offict*. 
And  all  this,  whether  the  debtor  remains  sol- 
vent or  not.  He  has  also  a  priority  in  all  cases 
of  legal  distribution.    ^  Bl.  Com.  511. 

The  act  of  1797  has  done,  nothing  more  than 
the  greater  part,  if  not  all  the  states  have  done. 
They  have  long  claimed  the  priority  in  case  of 
distribution  of  the  estates  of  their  decea.*5ed 
debtors.  And  wliat  reason  can  be  given  for 
a  distinction  between  the  dead  and  the  living 
*insolvent.  The  laws  have  even  ex-  [*383- 
tended  the  priorty  to  an  executor  who  has  a 
right  to  retain  for  his  own  claims  against  all 
other  private  creditors. 

Such  a  right  was  necessary  to  protect  the 
United  States  from  fraud.  They  could  not  ex- 
ercise the  same  degree  of  vigilance  as  individ- 
uals. Their  debtors  were  making  voluntary 
assignments  to  elude  the  demands  of  the  Uniteil 
States.  The  several  states  had  their  insolvent 
laws,  their  attachment  laws,  and  their  state 
priorities.  Without  such  a  power  the  United 
States  would  stand  no  chance  in  the  general 
scramble. 

Was  it  not  politic,  was  it  not  necessary,  that 
the  United  States  should  guard  against  thoM' 
evils? 

Against  the  plain  words  of  the  act  what  i.^ 
opposed? 

1.  The  inconvenience  and  impolicy  of  the 
provision. 

2.  Its  unconstitutionality. 

1.  The  inconvenience  or  impolicy  of  a  law 
are  not  arguments  to  a  judicial  tribunal,  if  the^ 
words  of  the  law  are  plain  and  express. 

Such  arguments  must  be  reserved  for  legis- 
lative ^onslderation. . 

But  the  inconvenience  is  the  same  in  the  case 
of  a  priority  in  the  distribution  of  the  estate  of 
a  deceased,* as  of  a  living  debtor. 

If  it  be  allowed  in  the  one  case,  why  not  in 
the  other? 

The  creditor  knows  not  how  soon  his  debtor 
may  die,  and  he  knows  that  if  he  dies  insolvent, 
the"  United  States,  or  the  individual  stat^?.  may 
sweep  the  whole. 

It  IS  said  that  the  act  of  1797  is  repealed  by 
that  of  1799,  the  former  Ijeing  within  the  pur- 
view of  the  latter. 

♦But  this  is  not  the  case.  The  5th  1*384 
section  of  the  act  of  1797  is  not  within  the  pur- 
view of  the  act  of  1799.  The  subjects  are  dif- 
ferent. The  act  of  1799  speaks  only  of  custom- 
house lN>nds.  But  when  it  provides  that  the 
surety  shall  have  the  same  priority  as  the 
United  States,  it  implies  that  there  are  other 
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rases  of  priority  already  existing,  but  it  neither 
gives  nor  takes  away  such  priority. 

2.  As  to  the  (question  of  constitutionality. 

The  constitution  is  the  supreme  law  of  the 
land,  and  not  only  tliis  court,  but  every  court 
in  the  union  is  bound  to  decide  the  question  of 
constitutionality. 

They  are  bound  to  decide  an  act  to  be  uncon- 
stitutional, if  the  case  Is  clear  of  doubt;  but 
not  on  the  ground  of  inconvenience,  inexj>e- 
(liency,  or  impolicy.  It  must  be  a  ca»»e  in  which 
the  act  and  the  constitution  are  in  plain  con- 
flict with  each  other.  If  the  question  be 
doubtful,  the  court  will  presume  that  the  legis- 
lature has  not  exceeded  its  powers.  Si  Ball. 
lis,  175,  Uylt^n  r.  United  Stateit. 

Congress  have  duties  and  powers  expre&sly 
given,  and  a  right  to  make  all  laws  necessary 
to  enable  them  to  perform  those  duties,  and  to 
exercise  those  powers.  They  have  a  power  to 
borrow  money,  and  it  is  their  duty  to  provide 
for  its  payment.  For  this  purpose  they  must 
raise  a  revenue,  and,  to  protect  that  revenue 
from  frauds,  a  power  is  necessary  to  claim  a 
priority  of  payment. 

There  is  no  case  under  the  act  of  1797  in 
which  the  trial  by  jury  is  excluded.  It  is  true, 
that  no  credits  are  to  be  admitted  on  the 
trial  (except  under  particular  circumstances)  but 
Huch  as  have  been  submitted  to  the  accounting 
officers  of  the  treasury,  and  by  them  disallowed 
in  whole  or  in  part.  But  this  does  not  abridge 
the  power  of  the  jury.  It  is  only  establishing 
an  inferior  tribunal,  and  saying  that  no  new 
evidence  shall  be  admitted  on  the  appeal,  unless 
in  the  excepted  cases. 

All  claims  against  the  United  States,  whether 
ur^i  as  independent  claims,  or  by  way  of  oflf- 
395*]  set,  must  pass  the  ^ordeal  of  the  ac- 
counting officere  of  the  treasury.  If  they  reject 
them  there  is  an  appeal,  except  in  the  case  of 
one  class  of  debtors.  The  decision  of  the  comp- 
troller is  final  and  conclusive  only  as  to  the 
credits  claimed  by  "  a  person  who  has  received 
moneys  for  which  "  (that  is  for  the  expenditure 
of  which)  *'  he  is  accountable  to  the  United 
States,"  and  this  not  by  the  act  of  1797,  but  by 
that  of  1795.     Vol,  S,  p.  2i6. 

Marshall,  Ch,  «/.,  delivered  the  opinion  of 
the  Court.  The  question  in  this  case  is, 
whether  the  United  states,  as  holders  of  a  pro- 
tested bill  ot  exchange,  which  has  been  nego- 
tiated in  the  ordinary  course  of  trade,  are  enti- 
tled to  be  preferrecf  to  the  general  creditors, 
where  the  debtor  becomes  bankrupt? 

The  claim  to  this  preference  is  founded  on 
the  5th  section  of  the  act,  entitled  ' '  An  act  to 
provide  more  effectually  for  the  settlement  of 
accounts  between  the  United  States  and  receiv- 
ers of  public  money."  Vol.  3,  p.  4fS.  The 
sp(rtion  is  in  these  words:  "  And  be  it  further 
enacted,  that  where  any  revenue  officer,  or  other 
person,  hereafter  becoming  indebted  to  the 
I  nited  States,  by  bond  or  otherwise,  shall 
l)ecome  insolvent,  or  where  the  estate  of  any 
deceased  debtor,  in  the  hands  of  executors  or 
administrators,  shall  be  insufficient  to  pay  all 
the  debts  due  from  the  deceased,  the  debt  due 
to  the  United  States  shall  be  first  satisfied ;  and 
the  priority  hereby  established  shall  be  deemed 
to  extend,  as  well  to  cases  in  which  a  debtor, 
not  having  sufficient  property  to  pay  all  his 
debts,  shafi  make  a  voluntary  assignment  there- 
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of,  or  in  which  the  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor,  shall  Ix* 
attached  by  process  of  law,  as  to  cases  in  which 
an  act  of  legal  bankruptcy  shall  be  committe<i. 

That  the.se  words,  taken  in  their  natural  and 
usual  sense,  would  embrace  the  case  before  thr 
court,  seems  not  to  be  controverted.  "Any 
revenue  officer,  or  other  person,  hereafter  be- 
coming indel)ted  to  the  United  States  by  bond 
or  otherwise, "  is  a  description  of  persons,  which, 
if  neither  explained  nor  restricted  by  other 
words  or  circumstances,  would  comprehend 
every  debtor  of  the  public,  however  his  debt 
might  have  been  contracted. 

*But  other  parts  of  the  act  involve  [*38<$^ 
this  question  in  much  embarrassment. 

It  is  undoubtedly  a  well  established  princij^le 
in  the  exposition  of  statutes,  that  every  part  is 
to  be  considered,  and  the  intention  of  the  legis- 
lature to  be  extracted  from  the  whole.  I?  is 
also  true,  tliat  where  great  inconvenience  will 
result  from  a  particular  construction,  that  con- 
struction is  to  be  avoided,  unlejss  the  meaning 
of  the  legislature  be  plain;  in  which  case  it 
must  be  obeyed. 

On  the  abstract  principles  which  govern 
courts  in  construing  legislative  acts,  no  differ- 
ence of  opinion  can  exist.  It  is  only  in  the  ap- 
plication of  those  principles  that  the  difference 
discovers  itself. 

As  the  enacting  clause  in  this  case  would 
plainly  give  the  United  States  the  preference 
they  claim,  it  is  incumbent  on  those  who  op- 
pose that  preference,  to  show  an  intent  varying 
from  that  which  the  words  import.  In  doing 
this,  the  whole  act  has  been  critically  examined; 
and  it  has  been  contended  with  great  ingenuity, 
that  every  part  of  it  demonstrates  the  legislative 
mind  to  have  been  directed  towards  a  class  of 
debtors,  entirely  different  from  those  who  Ih*- 
come  so  by  drawing  or  indorsing  bills,  in  the 
ordinary  course  of  business. 

The  first  part  which  has  been  resorted  to  is 
the  title. 

On  the  influence  which  the  title  ought  to  have 
in  construing  the  enacting  claus(*s,  much  has 
been  said;  and  yet  it  is  not  easy  to  discern  tiu* 
point  of  difference  between  the*  opposing  coun- 
sel in  this  respect.  Neither  party  contends  that 
the  title  of  an  act  can  control  plain  words  in  the 
body  of  the  statute;  and  neither  denies  that, 
taken  with  other  parts,  it  may  assist  in  remov- 
ing ambiguities.  Where  the  intent  is  plain, 
nothing  is  left  to  construction.  Where  the 
mind  labors  to  discover  the  design  of  the  legis- 
lature, it  seizes  every  thing  from  which  aid  can 
be  derived ;  and  in  such  case  the  title  claims  a 
degree  of  notice,  and  will  have  its  due  share  of 
consideration. 

The  title  of  the  act  is  unquestionably  limited 
to  "receivers  *of  public  money;"  a  [*387 
term  which  undoubtedly  excludes  the  defend- 
ants in  the  present  case. 

The  counsel  for  the  defendants  have  also  com- 
pletely succeeded  in  demonstrating,  that  the 
four  first  sections  of  this  act  relate  only  to  par- 
ticular classes  of  debtors,  among  whom  the 
drawer  and  indorser  of  a  protested  bill  of  ex- 
change would  not  be  comprehended.  Wherever 
general  words  have  been  used  in  these  sections, 
they  are  restrained  by  the  subject  to  which  they 
relate,  and  by  other  wortls  frequently  in  the 
same  sentence,  to  particular  objects,  so  as  lo> 

8ia 


387 


SUPKEME  COUKT  OF  THE  UNITED  StATBS. 


1804 


make  it  apparent  that  they  were  employed  by 
the  le<ri.slnture  m  a  limited  sense.  Hence  it  has 
l)een  argued  with  great  strength  of  reasoning, 
that  the  same  restricted  interpretation  ought  to 
he  given  to  the  fifth  section  likewise. 

If  the  same  reason  for  that  interpretation  ex- 
ists; if  the  words  of  the  act  generally,  or  the 
paiticular  provisions  of  this  section,  afford  the 
same  reason  for  limiting  its  operation  which  is 
afforded  with  respect  to  those  which  precede  it, 
tlien  its  operation  must  be  hmited  to  the  same 
objects. 

The  5th  section  relates  entirely  to  the  priority 
claimed  by  the  United  States  in  the  payment  of 
debts. 

On  the  phraseolo^  of  this  act  it  has  been  ob- 
served, that  there  is  a  circuity  of  expression, 
which  would  not  have  been  used  if  the  mtention 
of  the  legislature  had  been  to  establish  its  prior- 
ity in  all  ciises  whatever.  Instead  of  saying 
"any  revenue  officer,  or  other  person  hereafter 
becoming  indebted  to  the  United  States,"  the 
natural  mode  of  expressing  such  an  intent  would 
have  been,  "any  person  indebted  to  the  United 
States;"  and  hence  it  has  been  inferred  that 
debtors  of  a  particular  description  only  were  in 
the  mind  of  the  legislature. 

It  is  true  the  mode  of  expression  which  has 
been  suggested,  is  at  least  as  appropriate  as  that 
which  has  been  used;  but  between  the  two  there 
is  no  difference  of  meaning,  and  it  cannot  be 
pretended  that  the  natural  sense  of  words  is  to 
be  disregarded,  because  that  which  they  im- 
port might  have  been  better,  or  more  directly 
expressed. 

388*]  *As  a  branch  of  this  argument,  it  has 
also  been  said  that  the  description  commences 
with  the  very  words  which  are  used  in  the  be- 
ginning of  the  first  section ;  and  from  that  cir- 
cumstance it  has  been  inferred  that  the  same 
class  of  cases  was  still  in  view.  The  commenc- 
ing words  of  each  section  are,  "any  revenue 
ofticer,  or  otlier  person."  But  the  argument 
drawn  from  this  source,  if  the  subject  be  pur- 
sued further,  seems  to  operate  agamst  the  de- 
fendants. In  the  first  section  the  words  are, 
'  *  Anv  revenue  officer,  or  other  person  account- 
able tor  public  money."  With  this  expression 
completely  in  view,  and  having  used  it  in  part, 
the  description  would  probably  have  been 
adopted  throughout,  had  it  been  the  intention 
of  tlie  legislature  to  describe  the  same  class  of 
debtors.  But  it  is  immediately  dropped,  and 
more  comprehensive  words  are  employed.  For 
persons  ''accountable  for  public  money,"  per- 
sons ' '  hereafter  becoming  indebted  to  the 
United  States,  by  bond  or  othen^'ise,"  are  sub- 
jstituted.  This  change  of  language  strongly  im- 
plies an  intent  to  change  the  object  of  legisla- 
tion. 

But  tlie  great  effort  on  the  part  of  the  de- 
fendants is  to  connect  the  fifth  with  the  four 
preceding  sections;  and  to  prove  that  as  the 
general  words  in  those  sections  are  restricted  to 
debtors  of  a  particular  description,  the  general 
words  of  the  5th  section  ought  also  to  be  re- 
stricted to  debtors  of  the  same  description.  On 
this  point  lies  the  stress  of  the  cause. 

In  the  analysis  of  the  foregoing  parts  of  the 
act,  the  counsel  for  the  defendants  have  shown 
that  the  general  terms  which  have  been  used 
are  uniformly  connected  with  other  words  in 
the  same  section,  and  frequently  in  the  same 


sentence,  which  necessarily  restrict  them.  They 
have  also  shown  that  the  provisions  of  those 
parts  of  the  act  are  of  such  a  nature  that  the 
words,  taking  the  natural  import  of  the  whole 
sentence  together,  plainly  form  provisions  onlv 
adapted  to  a  class  of  cases  which  those  worclis 
describe  if  used  in  a  limited  sense. 

It  may  be  added  that  the  four  first  sections 
of  the  act  are  connected  with  each  other,  and 
plainly  contain  provisions  on  the  same  subject. 
They  all  relate  to  the  *mode  of  proceed-  [*380 
ing  on  suits  instituted  in  courts,  and  each  sec- 
tion regulates  a  particular  branch  of  that  pro- 
ceeding. Where  the  class  of  suits  is  described 
in  the  tirst  section,  it  is  natural  to  suppose  that 
the  subsequent  regulations  respecting  suits  ap- 
ply to  those  which  have  been  described. 

The  first  section  directs  that  suits  shall  be  in- 
stituted against  revenue  officers,  and  other  per- 
sons accountable  for  public  money,  and  impot^eH 
a  penalty  on  delinquents,  where  a  suit  shall  be 
commenced  and  prosecuted  to  judgment. 

The  second  secttion  directs  that  certain  testi- 
mony shall  be  admitted  at  the  trial  of  the  cause. 

The  third  section  prescribes  the  condition  un- 
der which  a  continuance  may  be  granted :  and 

The  fourth  section  respects  the  testimony 
which  may  be  produced  by  the  defendant. 
These  are  all  parts  of  the  same  subject;  and 
there  is  strong  reason,  independent  of  the  lan- 
guage of  the  act,  to  suppose  that  the  provisions 
respecting  them  were  designed  to  be  co-exten- 
sive with  each  other. 

But  the  fifth  section  is  totally  unconnected 
with  those  which  precede  it.  Uegulations  of 
a  suit  in  court  no  longer  employ  the  mind  of 
the  legislature.  The  preference  of  the  United 
States  to  other  creditors  becomes  the  subject  of 
legislation ;  and  as  this  subject  is  unconnected 
with  that  which  had  been  disposed  of  in  the 
foregoing  sections,  so  is  the  language  employed 
upon  it  without  reference  to  that  which  had 
been  previously  used.  If  this  language  was 
ambiguous,  all  the  means  recommended  by  the 
counsel  for  the  defendants  would  be  resorted 
to  in  order  to  remove  the  ambiguity.  But  it 
appears,  to  the  majority  of  the  court,  to  be  too 
explicit  to  require  the  application  of  those  prin- 
ciples which  are  useful  in  doubtful  cases. 

The  mischiefs  to  result  from  the  construction 
on  which  the  United  States  insist,  have  been 
stated  as  strong  motives  for  overruling  that  con- 
struction. That  the  consequences  *are  [*390 
to  be  considered  in  expounding  laws,  where 
the  intent  is  doubtful,  is  a  principle  not  to  be 
controverted;  but  it  is  also  true  that  it  is  a 
principle  which  must  be  applied  with  caution, 
and  which  has  a  degree  of  influence  dependent 
on  the  nature  of  the  case  to  which  it  is  applied. 
Where  rights  are  infringed,  where  fundamental 
principles  are  overthrown,  where  the  general 
system  of  the  laws  is  deputed  from,  the  le^s- 
lative  intention  must  be  expressed  witli  irresist- 
ible clearness  to  induce  a  court  of  justice  to 
suppose  a  design  to  effect  such  objects.  But 
where  only  a  political  regulation  is  made,  which 
is  inconvenient,  if  the  intention  of  the  legis- 
lature be  expressed  in  terms  which  are  sufficient- 
ly intelligible  to  leave  no  doubt  in  the  miud 
when  the  words  are  taken  in  their  ordinary 
sense,  it  would  be  going  a  great  way  to  say  that 
a  constrained  interpretation  must  be  put  upon 
them,  to  avoid  an  inconvenience  which  ought 
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to  have  been  contemplated  in  the  legislature 
wh'.n  the  act  was  passed,  and  which,  in  their 
opinion,  was  probably  overbalanced  by  the 
particular  advantages  it  was  calculated  to  pro- 

Of  ihe  latter  description  of  inconveniences 
art"  those  occasioned  by  the  act  in  question.  It 
!•«  for  thf  legislature  to  appreciate  them.  They 
an-  not  of  such  magnitude  as  to  induce  an 
opinion  that  the  legislature  could  not  intend  to 
fxpost'  the  citizens  of  the  United  States  to 
ihem,  when  words  are  used  which  manifest  that 
intent. 

On  this  subject  it  is  to  be  remarked,  that  no 
lien  is  created  by  this  law.  No  bona  fide  trans- 
fer of  pro|)erty  in  the  ordinary  course  of  biisi- 
nrN>  is  overreached.  It  is  only  a  priority  in 
Ifciyment,  wliich,  under  different  moaiflcations, 
N  .t  regulation  in  common  use ;  and  this  priority 
i^  limited  to  a  particular  state  of  things  when 
ilie  debtor  is  living:  though  it  takes  effect 
.i^'-nerally  if  he  be  dead. ' 

Passing  from  a  consideration  of  the  act  itself, 
and  the  consequences  which  flow  from  it,  the 
rnmnsel  on  each  side  have  sought  to  strenghten 
their  construction  by  other  acts  in  pari  m/iteria. 
39 1*]  *The  act  of  the  3d  of  March.  1797,  has 
lieen  ^^upposed  to  be  a  continuation  of  legisla- 
tive proceeding  on  the  subject,  which  was  com- 
menced on  the  third  of  March,  1795,  {vol.  J,  p. 
J','.;.)  by  the  act  "  For  the  more  effectual  re- 
^'overy'  of  debts  due  from  individuals  to  the 
United  Stales,"  which  relates  exclusively  to  the 
rw-eivers  of  public  money. 

Admitting  the  opinion,  that  the  act  of  1797 
wjt>  particularly  designed  to  supply  the  defects 
of  that  of  1795,  to  be  correct,  it  does  not  seem 
to  follow,  that  a  substantive  and  independent 
^;etion,  having  no  connection  with  the  pro- 
nsions  made  in  1795,  should  be  restricted  by  it. 

The  act  of  1795  contains  nothing  relative  to 
the  priority  of  the  United  States,  and,  there- 
fore, will  not  explain  the  5th  sec^tion  of  the  act 
of  1797,  which  relates  exclusively  to  that  sub- 
ject. But  the  act  of  1797,  neither  in  its  title 
nor  its  enacting  clauses,  contains  any  words  of 
reference  to  the  act  of  1795.  The  words  which 
are  supposed  to  imply  this  reference  are,  "to 
provide  more  effectually."  But  these  words 
have  relation  to  the  existing  state  of  the  law,  on 
all  the  subjects  to  which  the  act  of  1797  relates, 
not  to  those  alone  which  are  comprehended  in 
the  act  of  1795.  The  title  of  the  act  of  1795  is 
also,  "  for  the  more  effectual  recovery  of  debts," 
anii.  consequently,  refers  to  certain  pre-existing 
laws.  The  act  of  1797,  therefore,  may  he  sup- 
{)«><ed  to  have  in  view  the  act  of  1795,  when 
prt)viding  for  the  objects  contemplated  in  that 
act;  but  must  be  supposed  to  have  other  acts  in 
new,  when  providing  for  objects  not  contem- 
plated in  that  act. 

As.  therefore,  the  act  of  1795  contains  nothing 
re>i>ecting  the  priority  of  the  United  States, 
l)ut  is  limited  to  provisions  respecting  suits  in 
<^«irt,  the  a<*t  of  1797  may  be  considered  in  con- 
nmion  with  that  act,  while  on  the  subject  of 
•'uits  in  court;  but  when  on  the  subject  of  pref- 

1— The  Ch.  J.  In  dellverinK  the  opinion,  observed 
a."  foUowa :  *'  I  only  say  for  myself,  as  the  point  ban 
not  been  submitted  to  the  court,  that  It  does  not 
Apixmr  to  me  to  create  a  ilci^cuttnvit  in  the  adniini». 
tration  of  effects,  and  would  reiiiiire  notice  in  order 
to  bind  the  executor,  or  udmini8trator,  or  aseiirDee. 

branch  2. 


erence,  must  be  considered  in  connection  with 
acts  which  relate  to  the  preference  of  the  United 
States. 

The  first  act  on  this  subjeft  passed  on  the 
31st  of  July,  1789,  /».  ei,  and  gave  the  United 
States  a  preference  only  in  the  case  of  lx)nds  for 
duties. 

*0n  the  4th  of  August,  1790,toI.  1,  p.  [♦392 
J^l,  an  act  was  passed  on  the  same  subject  with 
that  of  1789,  which  repeals  all  former  acts,  and 
re-enacts,  in  substance,  the  21  st  section,  relative 
to  the  priority  of  the  United  States. 

On  the  2d  of  Majr,  1792,  wl.  2,  p.  78,  the 
priority  previously  given  to  the  United  States  is 
transferred  to  the  sureties  on  duty  bonds,  who 
shall  themselves  pay  the  debt;  and  the  cases  of 
insolvency,  in  which  this  priority  is  to  take 
place,  are  explained  to  comprehend  the  case  of 
a  voluntary  assignment,  ana  the  attached  effects 
of  an  absconding,  concealed,  or  absent  debtor. 

Such  was  the  title  of  the  United  States  to  a 
preference  in  the  payment  of  debts  previous  to 
the  passage  of  the  act  of  1797.  It  was  limited 
to  bonds  for  the  payment  of  duties  on  imported 
goods,  and  on  the  tonnage  of  vessels.  An  internal 
revenue  had  been  established,  and  extensive 
transactions  had  taken  place ;  in  the  course  of 
which,  many  persons  had  necessarily  become 
indebted  to  the  United  States.  But  no  attempt 
to  give  them  a  preference  in  the  collection  of 
sucn  debts  had  been  made. 

This  subject  is  taken  up  in  the  5th  section  of 
the  act  of  1797.  The  term  "  revenue  officer," 
which  is  used  in  that  act,  would  certainly  com- 
prehend any  persons  employed  in  the  collection 
of  the  internal  revenue;  yet  it  may  be  well 
doubted  whether  those  persons  are  contemplated 
in  the  foregoing  sections  of  the  a(;t.  They  re- 
late to  a  suit  in  court,  and  are  perhaps  restricted 
to  those  receivers  of  public  money  who  have 
accounts  on  the  books  of  the  treasury.  The 
head  of  the  department  in  each  state  most  prob- 
ably accounts  with  the  treasury,  and  the  sub- 
collectors  account  with  him. 

If  this  be  correct,  a  class  of  debtors  would  be 
introduced  into  the  5th  section  by  the  term 
"revenue  officer,"  who  are  indecKl  within  the 
title,  but  not  within  the  preceding  enacting 
clauses  of  the  law. 

But  passing  over  this  term,  the  succeeding 
words  seem,  to  the  majority  of  the  court,  cer- 
tainly to  produce  this  effect.  They  are,  "or 
other  person  hereafter  becoming  indebted  to 
the  United  States,  by  bond  or  otherw^."  If 
this  section  was  designed  to  place  *the  [*393 
collection  of  the  internal  revenue  on  the  same 
footing  of  security  with  the  external  revenue, 
as  has  been  argued  by  one  of  the  counsel  for 
the  defendants,  a  design  so  reasonable  that  it 
would  naturally  be  attributed  to  the  legislature, 
then  tlie  debtors  forexcise  duties  would  be  com- 
prehended within  it ;  yet  those  debtors  cannot 
be  brought  within  the  title,  or  the  previous  en- 
acting clauses  of  the  bill. 

The  5th  section,  then,  would  introduce  a  new 
class  of  debtors,  and  if  it  does  so  in  any  case, 
the  act  furnishes  no  principle  which  shall  re- 
strain the  wordH  of  that  section  to  every  case  to 
which  they  apply. 

Three  acts  of  Congress  have  passed,  subse- 
quent to  that  under  particular  consideration, 
which  have  been  sup|K>scd  to  bear  upon  the 
case. 
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The  first  passed  on  the  11th  of  July,  1798, 
and  is  entitled  "An  act  to  regulate  ana  fix  the 
compensation  of  the  oflicera  employed  in  col- 
lecting the  int#nal  revenues  of  the  United 
States,  and  to  insure  more  effectually  tlie 
settlement  of  their  accounts."  The  13th  sec- 
tion of  this  act  (ro^.  4.  P-  i^6\)  refers  expressly 
to  the  provisions  of  the  act  of  March,  1797,  on 
the  subject  of  suits  to  be  instituted  on  the  bonds 
given  by  the  officers  collecting  the  internal 
revenue,  and  shows  conclusively  that  in  the 
opinion  of  the  legislature  the  four  first  sections 
of  that  act  did  not  extend  to  the  case  of  those 
officers;  consequently,  if  the  5th  section  extends 
to  them,  it  introduces  a  class  of  debtors  distinct 
from  those  contemplated  in  the  clauHes  which 
respect  suits  in  court.  The  loth  section  of  this 
act  takes  up  the  subject  which  is  supposed  to  be 
contemplated  by  the  5th  section  of  the  act  of 
1797,  and  declares  the  debt  due  from  these 
revenue  officers  to  the  United  States  to  be  a 
lien  on  their  real  estates,  and  on  the  real  estates 
of  their  sureties,  from  the  institution  of  suit 
thereon.  It  can  scarcely  be  supposed  that  the 
legislature  would  have  given  a  lien  on  the  real 
estate  without  providing  for  a  preference  out  of 
the  personal  estate,  especially  where  there  was 
no  real  estate,  unless  that  preference  was  un- 
derstood to  be  secured  by  a  previous  law. 

The  same  observation  applies  to  a  subsequent 
'act  of  the  same  session  for  laying  a  direct  tax. 
394*1  A  lien  is  reserved  *on  the  real  estate  of 
the  collector,  without  mentioning  any  claim  to 
preference  out  of  his  personal  estate. 

The  last  law  which  contains  any  provision 
on  the  subject  of  preference  passed  on  the  2d  of 
March,  1799.  The  65th  section  of  that  act  has 
been  considered  as  repealing  the  5tb  section  of 
^e  act  of  1797,  or  of  manifesting  the  limited 
sense  in  which  it  is  to  be  understood 

It  must  be  admitted  that  this  section  involves 
the  subject  in  additional  perplexity;  but  it  is 
the  opinion  of  the  Court,  that  on  fair  construc- 
tion, it  can  apply  only  to  bonds  taken  for  those 
duties  on  imports  ana  tonnage,  which  are  the 
subject  of  the  act. 

From  the  first  law  passed  on  this  subject, 
every  act  respecting  the  collection  of  those  du- 
ties, had  contained  a  section  giving  a  prefer- 
ence to  the  United  States,  in  case  of  the  insol- 
vency of  the  collectors  of  them. 

The  act  of  1797,  if  construed  as  the  United 
States  would  construe  it,  would  extend  to  those 
collectoj^  if  th^re  was  no  other  provision  in  any 
other  act  giving  a  priority  to  the  United  States 
in  these  cases.  As  there  was  such  a  previous 
act;  it  might  be  supposed  that  its  repeal  by  a 
subsequent  law  would  create  a  doubt  whether 
the  act  of  1797  would  comprehend  the  case, 
and.  therefore,  from  abundant  caution,  it  mi^ht 
be  deemed  necessary  still  to  retain  the  section 
in  the  new  act  respecting  those  duties.  The 
general  repealing  clause  of  the  act  of  1799  can- 
not be  construed  to  repeal  the  act  of  1797,  un- 
less it  provides  for  the  cases  to  which  that  act 
extends. 

It  has  also  been  argued  that  the  bankrupt 
law  itself  affords  ground  for  the  opinion  that 
the  United  States  do  not  cl&im  a  general  prefer- 
ence. (Vol.  6y  p.  Si2.)  The  words  of  the  62d 
section  of  that  law  apply  to  debts  generally  as 
secured  by  prior  acts.  But  as  that  section  was 
not  upon  the  subject  of  preference,  but  was 
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merely  designed  to  retain  the  right  of  the  UnitfKl 
States  in  their  existing  situation,  whatever  that 
situation  might  be,  the  question  may  well  t>e 
supposed  not  to  have  been  investigated  at  that 
time,  and  the  expressions  of  the  section  were 
probably  not  considered  with  a  view  to  any  in- 
fluence they  might  have  on  those  rights. 

*After  maturely  considering  this  r*35h'> 
doubtful  statute,  and  comparing  it  with  other 
acts  in  pari  muteria,  it  is  the  opinion  of  the 
majority  of  the  court,  that  the  preference  given 
to  the  United  States  by  the  5th  section  is  not 
confined  to  revenue  officers  and  persons  account- 
able for  pubUc  money,  but  extends  to  debtors 
generally. 

Supposing  this  distinction  not  to  exist,  it  is 
contended  that  this  priority  of  the  Unit«i 
States  cannot  take  effect  in  any  case  where  suit 
has  not  been  instituted ;  and  in  support  of  this 
opinion  several  decisions  of  the  English  judges 
with  respect  to  the  prerogative  of  the  crown 
have  been  quoted. 

To  this  argument  the  express  words  of  tin- 
act  of  Congress  seem  to  be  opposed.  The  le^s- 
lature  has  declared  the  time  when  this  priority 
shall  have  its  commencement;  and  the  court 
think  those  words  conclusive  on  the  point.  The 
cases  certainly  show  that  a  bona  fide  alienation 
of  property  before  the  right  of  priority  at- 
taches will  be  good,  but  that  does  not  affect  the 
present  case.  From  the  decisions  on  this  sul>- 
ject  a  very  ingenious  argument  was  drawn  by 
the  counsel  who  made  this  point.  The  bank- 
rupt law,  he  says,  does  not  bind  the  king  Ik* 
cause  he  is  not  named  in  it;  yet  it  has  been  ad 
judged  that  the  effects  of  a  bankrupt  are  plac(Mi 
beyond  the  reach  of  the  king  by  the  assignment 
made  imder  that  law,  imless  they  shall  have 
been  previously  bound.  He  argues,  that  a<- 
cording  to  the  understanding  of  the  le^slature. 
as*  proved  by  their  acts  relative  to  insolvent 
debtors,  and  according  to  the  decisions  in  some 
of  the  inferior  courts,  the  bankrupt  law  would 
not  bind  the  United  States  although  the  62<1 
section-  had  not  been  inserted.  That  section, 
therefore,  is  only  an  expression  of  what  would 
be  law  without  it,  and,  consequently,  is  an  im- 
material section ;  as  the  king,  though  not  bound 
by  the  bankrupt  law,  is  bound  by  the  assign- 
ment made  under  it;  so,  he  contended,  that  the 
United  States,  though  not  bound  by  the  law. 
are  bound  by  the  assi^ment. 

But  the  assignment  is  made  under  and  by  the 
direction  of  the  law ;  and  a  proviso  that  noth- 
ing contained  in  the  law  shall  affect  the  right 
of  preference  claimed  by  the  United  States,  is 
equivalent  to  a  proviso  that  the  assignment 
shall  not  affect  the  right  of  preference  claimed 
by  the  United  States. 

*If  the  act  has  attempted  to  give  the  [*3f>0 
United  States  a  preference  in  the  case  bcfoiv 
the  court,  it  remains  to  inquire  whether  the 
constitution  obstructs  its  operation. 

To  the  general  observations  made  on  this 
subject,  it  will  only  be  observed,  that  as  the 
court  can  never  be  unmindful  of  the  solemn 
duty  imposed  on  the  judicial  department  when 
a  claim  is  supported  by  an  act  which  confiiet>> 
with  the  constitution,  so  the  court  can  never  l»e 
unmindful  of  its  duty  to  obey  laws  which  ai*e 
authorized  by  that  instrument. 

In  the  case  at  bar,  the  preference  claimed  l»y 
the  United  States  is  not  prohibiteil;  but  it  has 
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h^n  truly  said  that  under  a  constitution  con- 
ferring specific  powers,  the  power  contended 
for  muft  be  granted,  or  it  cannot  be  exercised. 
It  \»  claimed  under  the  authority  to  make  all 
laws  which  shall  be  necessary  and  proper  to 
c^-inT  into  execution  the  powers  vested  bv  the 
constitution  in  the  government  of  the  iTnited 
Slates,  or  in  any  department  or  officer  thereof. 

In  construing  this  clause  it  would  be  incor- 
ivct,  and  would  produce  endless  difficulties,  if 
the  opinion  should  be  maintained  that  no  law 
was  authorized  which  was  not  indispensably 
ni-cessiiry  to  give  effect  to  a  specified  power. 

Where  various  systems  might  be  adopted  for 
that  purpose,  it  might  be  said  with  respect  to 
«acb,  that  it  was  not  necessary,  because  the  end 
miflrht  be  obtained  by  other  means.  Congress 
must  possess  the  choice  of  means,  and  must  be 
empowered  to  use  any  means  which  are  in  fact 
conducive  to  the  exercise  of  a  power  granted 
i)y  the  constitution. 

The  government  is  to  pay  the  debt  of  the 
union,  and  must  be  authonz(Kl  to  use  the  means 
which  appear  to  itself  most  eligible  to  effect 
that  object.  It  has,  consequently,  a  right  to 
make  remittances  by  bills  or  otherwise,  and  to 
take  those  precautions  which  will  render  the 
transaction  safe. 

This  claim  of  priority  on  the  part  of  the 
397*]  United  States  *will,  it  has  been  said, 
interfere  with  the  ri^ht  of  the  state  sovereign- 
ties respecting  the  dignity  of  debt&,  and  will 
defeat  the  measures  they  have  a  right  to  adopt 
to  secure  themselves  against  delinquencies  on 
the  part  of  their  own  revenue  officers. 

But  this  is  an  objection  to  the  constitution  it- 
H'lf.  The  mischief  suggested,  so  far  as  it  ,can 
really  happen,  is  the  necessary  consequence  of 
the  supremacy  of  the  laws  of  the  United  States 
on  all  subjects  to  which  the  legislative  power 
of'Congress  extends. 

As  the  opinion  given  in  the  court  below  was, 
that  the  plaintiffs  did  not  maintain  their  action 
on  the  whole  testimony  exhibited,  it  is  neces- 
sary to  examine  that  testimony. 

ft  appears  that  the  plaintiffs  have  proceeded 
on  the  transcripts  from  the  books  of  the  treas- 
ury, under  the  idea  that  this  suit  is  maintaina- 
hlc  under  the  act  of  1797.  The  Court  does  not 
mean  to  sanction  that  opinion ;  but,  as  no  ob- 
jection was  taken  to  the  testimony,  it  is  under- 
stood to  have  been  admitted.  It  is  also  under- 
■^tood  that  there  is  no  question  to  be  made  re- 
Npecting  notice;  but  that  the  existence  of  the 
debt  is  admitted,  and  the  right  of  the  United 
States  to  priority  of  payment  is  the  only  real 
point  in  the  cause. 

The  majonty  of  this  court  is  of  opinion  that 
the  United  States  are  entitled  to  that  priority, 
and,  therefore,   the  judgment  of  the  circuit* 
court  is  to  be  reversed,  and  the  cause  to  be  re- 
manded for  further  procleedings. 

Judgment  reversed. 

Washington,  J.  Although  I  take  no  part 
in  the  decision  of  this  cause,  1  feel  myself  justi- 
tied  by  the  importance  of  the  question  in  de- 
claring the  reasons  which  induced  the  circuit 
court  of  Pennsylvania  to  pronounce  the  opinion 
which  is  to  be  re-examined  here. 

In  any  instance  where  I  am  so  unfortunate 
^is  to  differ  with  this  court,  I  cannot  fail  to 
doubt  the  correctness  of  my  own  opinion.  But 
398*]  if  I  cannot  feel  convinced  of  the  *error, 
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I  owe  it  in  some  measure  to  myself,  and  to  those 
who  may  be  injured  by  the  expense  and  delay 
to  which  they  have  been  exposed,  to  show  at 
le&st  that  the  opinion  was  not  hastily  or  incon- 
siderately given. 

The  question  is,  have  the  United  States  a 
right  in  all  cases  whatever  to  claim  a  prefer- 
ence of  other  creditors  in  the  payment  of  debts? 
At  the  circuit  court  the  counsel  for  the  United 
States  disclaimed  all  idea  of  founding  this  right 
upon  prerogative  principles,  and  yet,  if  I  am 
not  greatly  mistaken,  the  doctrine  contended 
for  places  this  right  upon  ground  at  least  as 
broad  as  would  have  been  asserted  in  an  Eng- 
lish court. 

The  whole  question  must  turn  upon  the  con- 
struction of  acts  of  Congress,  and  particularly 
that  of  the  8d  of  March,  1797.  The  title  of  the 
law  is,  "An  act  to  provide  more  effectually  for 
the  settlement  of  accounts  between  the  United 
States  and  receivers  of  public  money." 

The  first  section  describes  more  specially  the 
persons  who  are  the  objects  of  the  law ;  points 
out  the  particular  officer  whose  duty  it  shall  be 
to  institute  suits  against  those  public  delin- 
quents thus  marked  out ;  declares  the  rate  of 
interest  to  be  recovered  upon  balances  due  to 
the  United  States,  and  imposes  a  forfeiture  of 
commissions  on  the  delinquent. 

The  2d  section  defines  the  kind  of  evidence 
to  be  admitted  on  the  part  of  the  United  States, 
in  the  trial  of  suits  in  all  cases  of  delinquency. 

The  8d  section  gives  to  the  United  States  m 
such  actions  a  preference  of  all  other  suitors  in 
court,  by  directing  the  trial  of  such  causes  to 
take  place  at  the  return  term  upon  motion,  un- 
less the  defendant  will  make  oath  that  he  is 
entitled  to  credits  which  have  been  submitted 
to  the  consideration  of  the  accounting  officers 
of  the  treasury,  and  rejected. 

The  4th  section  takes  up  the  case  of  the  de- 
fendant, and  declares  under  what  circum- 
stances he  shall  be  entitled  to  the  benefit  of 
offsets. 

*The  5th  section  brin&is  us  to  an  im-  [*399 
portant  part  of  the  trial,  and  furnishes  a  rule 
to  govern  the  court  in  the  judgment  it  is  to  ren- 
der, in  cases  where  the  claim  of  the  Unite<l 
States  might,  by  reason  of  the  insolvency  of 
the  debtor,  go  unsatisfied,  unless  preferred  to 
that  of  a  private  citizen. 

The  6th  section  is  general  in  its  terms,  and 
relates  to  executions  where  the  defendant  or 
his  property  is  to  be  found. in  any  district 
other  than  that  in  which  the  judgment  was 
rendered. 

This  is  a  concise  view  of  the  different  parts 
of  this  act,  and  I  shall  now  examine  more  par- 
ticularly the  expressions  of  the  5th  section, 
taken  m  connection  with  those  which  pre- 
cede it. 

The  words  are,  "that  where  any  revenue 
officer  or  other  ])erson  hereafter  becoming  in- 
debted to  the  United  States  by  bond  or  other- 
wise, shall  become  insolvent,  the  debt  due  to 
the  United  States  shall  l>e  first  satisfied,"  &c. 

It  is  conceded  that  the  words  **  or  other  per- 
son "  are  broad  enough  to  comprehend  every 
possible  case  of  debts  due  to  the  United  States, 
and  therefore  a  literal  interpretation  is  contend- 
ed for  by  those  who  advocate  the  interest  of 
the  United  States.  On  the  other  side,  a  limita- 
tion of  those  expressions  is  said  to  be  more  con- 
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sonant  with  the  obvious  meaning  of  the  legis- 
lature, which  contemplates  those  debtors  only 
who  are  accountable  for  public  money. 

Where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited 
terms,  the  legislature  should  be  intended  to 
mean  w^hat  they  have  plainly  expressed,  and, 
consequently,  no  room  is  left  for  construction. 
But  if,  from  a  view  of  the  whole  law,  or  from 
other  laws  in  pan  materia,  the  evident  inten- 
tion is  different  from  the  literal  import  of  the 
terms  employed  to  express  it  in  a  particular 
.  part  of  the  law,  that  mtention  should  prevail, 
for  that  in  fact  is  the  will  of  the  legislature. 
400*1  *If  a  section  he  introduced  which  is 
a  stranger  to,  and  unconnected  with,  the  pur- 
view of  the  act,  it  must  nevertheless  take  effect 
according  to  its  obvious  meaning,  independent 
of  all  influence  from  other  parts  of  the  law. 
Nay,  if  it  be  a  part  of  the  same  subject,  and 
either  enlarges  or  restrains  the  expressions  used 
in  other  parts  of  the  same  act,  it  must  be  inter- 
preted according  to  the  import  of  the  words 
used,  if  nothing  can  be.  gathered  from  such 
other  parts  of  the  law  to  change  the  meaning. 
But  if  in  this  latter  case,  general  words  are 
used  which  import  more  than  seems  to  have 
been  within  the  purview  of  the  law,  or  of  the 
other  parts  of  the  law,  and  those  expressions 
can  be  restrained  by  others  used  in  the  same 
law,  or  in  any  other  upon  the  same  subject, 
they  ought  in  my  opinion  to  be  restrained. 

So  if  the  Uteral  expressions  of  the  law  would 
lead  to  absurd,  unjust  or  inconvenient  conse- 
quences, such  a  construction  should  be  given 
as  to  avoid  such  consequences,  if,  from  the 
whole  purview  of  the  law,  and  giving  effect  to 
the  words  used,  it  may  fairly  be  done. 

These  rules  are  not  merely  artificial ;  they  are 
as  clearly  founded  in  plain  sense,  as  they  are 
certainly  warranted  by  the  principles  oi  the 
common  law. 

The  subject  intended  to  be  legislated  upon  is 
sometimes  stated  in  a  preamble,  sometimes  in 
the  title  to  the  law,  and  is  sometimes,  I  admit, 
misstated,  or  not  fully  stated.  The  preamble 
of  an  act  of  parliament  is  said  to  be  a  key  to 
the  knowledge  of  it,  and  to  open  the  intent  of 
the  law -makers:  and  so  I  say  as  to  the  title  of  a 
law  of  Congress,  which  bein^  the  deliberate  act 
of  those  who  make  the  law,  is  not  less  to  be  re- 
spected as  an  expression  of  their  intention,  than 
if  it  preceded  the  enacting  clause  in  the  form 
of  a  preamble.  But  neither  the  title  or  pream- 
ble can  be  resorted  to  for  the  purpose  of  con- 
trolling the  enacting  clauses,  except  in  cases  of 
ambiguity,  or  where  general  expressions  are 
used  inconsistent  or  unconnected  with  the 
scope  and  purview  of  the  whole  law. 

They  are  to  be  deemed  true,  unless  contra- 
dicted by  the  enacting  clauses,  and  it  is  fair  in 
the  cases  I  have  stated  to  ar^e  from  them. 
401*1  *The  object  of  this  law,  then,  as  de- 
clared by  the  title,  is  to  provide  for  the  effectual 
settlement  of  debts  due  to  the  United  States, 
from  receivers  of  public  money.  To  effect  this, 
suits  are  directed,  the  species  of  evidence  to 
support  the  claim  on  the  part  of  the  plaintiff  is 
pointed  out,  and  a  speedy  trial  pFovided;  on 
Uic  part  of  the  defendant,  a  limited  right  to 
oppose  the  claim  by  offsets  is  provided,  and  the 
claim  of  the  United  States  is  to  have  a  prefer- 
ence of  other  creditors,  where  tlie  debtor  is  un- 
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able  to  satisfy  the  whole.  Here,  then,  is  one 
entire  connected  subject,  the  different  provis- 
ions of  the  law  constituting  the  links  of  the 
same  chain,  the  members  of  the  same  body.  It 
will  not,  I  presume,  be  denied,  that  the  three 
first  sections  of  the  law  apply  to  those  only  who 
are  declared  by  the  title  to  be  the  objects*  of  its 
provisions.  The  ^h  section  is  the  first  which 
uses  general  expressions,  without  a  reference  to 
those  who  had  before  been  spoken  of;  and  yet  1 
think  it  will  hardly  be  contended  that  this  sec- 
tion is  not  closely  and  intimately  connected 
with  the  same  subject.  When  we  come  to  the 
5th  section  the  reference  to  the  three  first  sec- 
tions is  again  resumed,  with  the  addition  of  the 
words  **jor  any  other  person.'*  So  that  instead 
of  the  words  **  revenue  officers,  or  other  persons 
accountable  for  public  money,"  used  in  the  first 
section,  this  section  uses  the  words  "revenue 
officers,  or  other  persons  indebted  to  the  United 
States." 

Now  it  is  obvious  that  these  expressions  may 
have  precisely  the  same  meaning,  so  a.s  to  com- 
prehend the  same  persons,  although  the  latter 
may  be  construed  to  include  persons  not  within 
the  meaning  of  the  first  section.  For  peTM)ns 
accountable  for  public  money  are  also  other 
persons  than  revenue  ofticers  indebted  to  the 
United  States;  and  the  latter  may,  by  a  con- 
struction conformable  to  the  other  parts  of  the 
law,  mean  persons  accountable  for  public 
money ;  and  by  an  extended  construction,  they 
may  comprehend  others,  who  in  no  sen^e  of  the 
expressions  used,  can  be  said  to  be  accountable 
for  public  money. 

It  is,  then,  to  be  inquired,  is  the  Court  bound 
by  ^ny  known  rules  of  law  to  give  to  the  words 
thus  used  in  the  5th  section  a  meaning  exten- 
sive enough  to  comprehend  persons  never  con- 
templated by  the  title  of  the  law,  and  most 
•sedulously  excluded  by  the  three  first  [*4:02 
sections?  Does  justice  to.  the  public,  or  conven- 
ience to  individuals  demand  it?  Is  such  a 
construction  necessary  in  order  to  ^ve  effect*  to 
any  one  expression  used  by  the  legislature? 

Shall  we  violate  the  manifest  intention  of  the 
legislature,  if  we  stop  short  of  the  point  to 
which  we  are  invited  to  go  in  the  construction 
of  this  section? 

To  all  these  questions  I  think  myself  war- 
ranted in  answenng  in  the  negative. 

As  to  the  first.  Do  the  principles  of  equity, 
or  of  strict  justice,  discriminate  between  indi- 
viduals standing  in  equaU  jure  and  claiming 
debts  of  equal  dignity? 

The  nature  of  the  debt  may  well  warrant  a 
discrimination;  but  not  so,  if  the  privilege  be 
merely  of  a  personal  nature.  The  sovereign 
may,  m  the  exercise  of  his  powers,  secure  to 
himself  this  exclusive  privilege  of  being  pre- 
ferred to  the  citizens,  but  this  is  no  evidence 
that  the  claim  is  sanctioned  by  the  principles  of 
immutable  justice.  If  this  right  is  asserted,  in- 
dividuals must  submit;  but  t  do  not  find  it  in 
my  conscience  to  go  further  in  advancement  of 
the  claim,  than  the  words  of  the  law  fairly  in- 
terpreted, in  relation  to  the  whole  law,  compt»l 
me.  But  I  do  not  think  that  Congress  meant 
to  exercise  their  power  to  the  extent  contendeti 
for.  First,  because  in  every  other  section  of 
the  law  they  have  declared  a  different  intent ; 
and,  secondly,  because  it  would  not  only  be 
productive  of  the  most  cruel  injustice  to  indi- 
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viduals,  but  would  tend  to  destroy,  more  than 
any  other  act  I  can  imagine,  all  confidence  be- 
tween man  and  man.  The  preference  claimed 
is  not  only  unequal  in  respect  to  private  citi- 
zens, but  IS  of  a  nature  against  which  the  most 
prudent  man  cannot  guard  himself.  As  to  pub- 
lic officers,  and  receivers  of  public  money  of 
all  descriptions,  they  are,  or  may  be  known 
as  such;  and  any  pc'rson  dealing  with  them, 
d(H\«5  it  at  the  peril  of  being  postponed  to  any 
debtiJ  his  debtor  may  owe  to  the  United  States, 
Khould  he  become  unfortunate.  He  acts  with 
his  eyes  open,  and  has  it  in  his  power  to  calcu- 
late the  risk  he  is  willing  to  run. 

But  if  this  preference  exists  in  eveiy  possible 
«L'«e  of  contracts  between  the  United  States  and 
403*]  an  individual,  *there  is  no  means  by 
which  any  man  can  be  apprised  of  his  danger 
in  dealing  with  the  same  person. 

2.  Is  this  broad  construction  necessarj'  in 
order  to  give  effect  to  the  expressions  of  the 
law?  I  have  endeavored  to  show  that  all  ac- 
countable agents  are  other  persons  than  revenue 
olticers  indebted  to  the  United  States.  The 
words, then,  "other  persons,"  are  satisfied  by 
comprehending  all  those  persons  to  whom  the 
first  section  extends. 

3.  Is  this  construction  rendered  necessary  to 
fulfill  the  manifest  intent  of  the  legislature?  So 
far  from  it,  that  to  my  mind,  it  is  in  direct  op- 
position to  an  intention  plainly  expressed  by  all 
the  other  parts  of  the  law.  To  prove  this,  I 
airain  refer  to  the  title  of  the  law ;  to  the  three 
first  sections,  which  are  in  strict  conformity 
with  it.  and  that  too,  by  express  words;  and  to 
the  fourth  section,  which  is  so  plainly  ii  part  of 
the  same  subject,  that  it  cannot  be  construed  to 
go  farther  than  those  which  precede  it.  Is  the 
fifth  section  a  stranger  to  the  others,  unnatur- 
ally placed  there  without  having  a  connection 
with  the  other  sections? 

If  this  be  the  case,  I  have  already  admitted 
niles  of  construction  strong  enough  to  condemn 
the  opinion  I  hold.  But  let  us  examine  this 
point. 

The  object  of  the  four  first  sections  is  to  en- 
force by  suit,  where  necessary,  the  payment 
of  debts  due  to  the  United  States  from  a  par- 
ticular claas  of  debtors.  It  points  out  the  officer 
who  is  to  order  the  suit,  declares  at  what  term 
the  cause  shall  be  tried,  lays  down  rules  of  evi- 
dence to  be  regarded  in  support  of  the  action, 
extends  to  the  defendant  the  benefit  of  making 
offsets  under  certain  qualifications;  and  then 
most  naturally,  as  I  conceive,  comics  the  fifth 
section  relating  to  the  judgment  which  the 
court  is  to  Tender  in  case  a  contest  should  ensue 
between  the  United  States  and  individual  credit- 
ors on  account  of  inability  in  the  debtor  to  sat- 
Ufy  the  whole.  What  if  an  individual  creditor 
should  attach  the  property  of  the  debtor  before 
the  United  States  had  taken  steps  to  recover 
their  debt?  Or  if  the  debtor  should  assign  away 
404*]  his  property,  or  it  should  be  claimed  *by 
assignees  under  a  commission  of  bankruptcy; 
or  the  defendant,  being  an  executor,  should 
plead  fully  administer^,  except  so  much  as 
would  be  sufficient  to  satisfy  pud^ents,  bond 
debts,  or  other  debts  superior  m  dignity  to  that 
of  the  United  States?  This  section  establishes 
a  plain  rule  by  which  the  court  must  proceed 
in  rendering  its  judgment  whenever  those  cases 
occur.    What  would  have  signified  all  the  other 
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provisions  of  the  law,  unless  a  rule  of  decision 
had  been  prescribed  in  cases  where  otherwise 
the  United  States  might  never  obtain  the  fruit 
of  those  steps  which  their  oflScers  were  pur- 
suing? 

Can  a  section  in  a  law  which  professes  to  af- 
ford a  remedy  in  a  particular  case  by  process  of 
law,  be  said  not  to  belong  to  the  law,  when  it 
leads  to  the  point  of  a  judgment,  which  is  the 
consummation  of  the  proceedings  in  the  case? 
I  think  not;  and,  therefore,  I  cannot  acquiesce 
in  the  opinion  that  the  5th  section  is  unconnect- 
ed with  the  other  parts  of  the  law. 

I  have  before  observed  that  the  4th  section  is 
the  first  which  uses  general  expressions,  with- 
out reference  to  those  which  had  before  l)een 
particularly  mentioned ;  but  that  when  we  come 
to  the  5th  section,  the  reference  is  again  taken 
up,  with  the  addition  of  those  words  which 
produce  the  difficulty  of  the  case. 

Now  I  ask,  in  the  first  place,  what  necessity 
was  there  for  departing  from  the  mode  of  ex- 
pression used  in  the  4th  section,  which,  for  the 
first  time, is  general, without  particular  reference 
to  any  of  the  persons  before  described?  Would 
it  not  have  been  as  well  in  the  5th  as  in  the  4th 
section,  to  say  "  that  where  any  individual 
becoming  indebted  to  the  United  Suites  shall 
become  hisolvent,"  &c.  ?  What  reason  can  be 
assigned  for  the  specification  of  revenue  officers, 
one  class  of  persons  mentioned  expressly  in  the 
1st  section,  intended  in  the  2d  and  3d  by  plain 
words  of  reference,  and  clearly  meant  in  the 
4th,  when  it  must  be  admitted  that  the  words 
used  in  the  4th  sections,  or  the  wonis  * '  other 
persons,"  in  the  5th,  would  have  comprehended 
revenue  officers  if  they  were  broad  enough  to 
include  every  description  of  persons  indebted  to 
the  United  States?  *Unles8  they  are  [^405 
construed  to  limit  and  restrain  the  generality'  of 
the  words  "other  persons,"  they  are  absolutely 
without  any  use  or  meaning  whatever.  If  the 
preceding  sections  had  applied  only  to  revenue 
officers,  then  from  necessity  we  must  have  con- 
strued the  words  "  other  persons  "  as  broad  as 
their  natural  import  would  warrant,  because 
otherwise  they  would  have  been  nugatory,  and 
we  would  have  found  no  rule  in  the  law  itself, 
by  which  to  limit  the  generality  of  the  expres- 
sion. 

But  when  the  law  professes  in  its  title  to  re- 
late to  all  accountable  agents  besides  revenue 
officers,  and  the  first  section  specifies,  amongst 
thesr.  agents,  "revenue  officers,"  we  have  a  rule 
by  which  to  restrain  the  sweeping  expressions 
in  the  5tli  section,  viz..  "or  other  person  ac- 
countable, or  indebted  as  aforesaid."  This  con- 
struction renders  the  law  uniform  throughout, 
and  consistent  with  what  it  professes  in  every 
other  section. 

2.  In  confirmation  of  this  construction,  the 
62d  section  of  the  bankrupt  law  does,  in  my 
opinion,  deserve  attention.  If  the  United  States 
were,  at  the  time  that  law  passed,  entitled  to 
a  preference  in  every  possible  case,  bv  virtue  of 
the  general  expressions  in  the  law  1  have  just 
been  considering,  what  necessity  was  there  for 
limiting  the  saving  of  the  right  of  preference  to 
debts  due  to  the  United  States,  * '  as  se<:;ure<.l  or 
provided  by  any  law  heretofore  passed."  This 
mode  of  expression  leads  me  to  conclude  that 
the  legislature  supposed  there  were  some  cases 
where  this  preference  had  not  been  provi(ied 
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for  by  law.  If  not,  it  would  certainly  have 
hcen'sutlicient  to  declare,  that  the  bankrupt  law 
should  not  extend  to,  or  affect,  the  right  of 
preference  to  prior  Hatisfaction  of  debts  due  the 
United  States. 

S.  C.  1  Wash.  C.  C.  4. 

Distingrulshed— 1  Put.  C.  C.  196. 

Clt«d— 3  Wheat.  iSti;  3 Pet.  271;  1  Pet.  440;  Id.  441;  8 
Id.  275;  12  Pet.  IM:  11  Pet.  612;  8  How.  565;  4  How.  51; 
7  How.  665;  23  Wall.  380;  8  Wall.  629,  635;  12  Wall.  537, 
538;  7  Ben.  466;  8  Bank.  Heg.  406: 11  Id.  33;  14  Id.  67, 
68;  Blatchf.  Pr.  82;  2  Curt.  M5;  2  Mason  816;  4  Wash. 
401;  Id.  421: 1  Ware  169;  1  Wood.  &  M.  438;  2  Paine 
58M;  2  Sawy.  870;  3  Story  81;  2  Otto  621;  6  Id,  78;  7  Id. 
30. 


406*]  *THE  UNITED  STATES 

SCHOONER  SALLY,   OF  NORFOLK. 

The  iiuestion  of  forfeiture  of  a  vessel  under  the 
act  of  Cong-ress  against  the  slave  trade.  Is  of  admir- 
alty and  maritime  Jurisdiction. 

THIS  was  a  libel  in  the  district  court  of  the 
United  States,  for  Maryland  district,  against 
the  schooner  Sally,  of  Norfolk,  and  cargo,  Elias 
I)e  Butt,H,  claimant,  seized  by  the  collector  of  the 
port  of  Nottingham,  as  forfeited  under  the  act 
of  Congress  prohibiting  the  slave  tra<le.    Vol.  S, 

p.22,March22,179A. 

In  the  district  court  the  vessel  and  cargo  were 
acquitted  on  merits,  which  decree  was,  on  ap- 
l)eal,  affirmed  in  the  circuit  court;  whereupon 
the  United  States  sued  out  the  present  writ  of 
error. 

The  error  assigned  was,  that  the  cause  was  of 
common  law,  and  not  of  admiralty  and  mari- 
time jurisdiction. 

But  the  Court, upon  the  authority  of  the  case 
•of  the  United  States  v.  La  Vengeance,  S  DaUas, 
4^97,  without  argument,  affirmed  the  decree. 

Cited- 4  Cranch  446;  5  Wheat.  115  (n);  8  Wheat  d»4; 
1  Wheat.  9 ;  5  How.  458 ;  6  Id.  474 ;  20  Id.  834 :  6  Wall. 
766;  8  Wall.  26;  1  Gall.  25;  2  Id.  474;  Blatchf.  k  H.  240. 


BAILIFF  V.   TIPPING. 

Qwere*  whether  the  courts  of  the  United  States 
have  Jurisdiction  in  cases  between  aliens? 
A  citation  must  accompany  the  writ  of  error. 

^^HE  only  question  in  this  case  would  have 
I  been  whether  one  alien  could  sue  another 
alien  in  the  courts  of  the  United  States.  The 
circuit  court  for  the  Kentucky  district  was  of 
opinion  that  they  had  no  jurisdiction  in  such  a 
-case. 

But  the  writ  of  error  was  dismissed  for  want 
of  a  citation. 

See  ante,  p.  ^63,  the  opinion  of  the  Court  in 
the  case  of  Ma4ton  v.  Ship  Blaireau. 

Cited— 6  How.  90. 


4r07*]  *TELFAIR   et  al.,    Executors  of 
Uak  and  Sokmerville, 

STEAD'S  EXECUTORS. 

The  lands  of  a  deceased  debtor,  in  Georgria,  are  li- 
able in  equity  for  the  payracntof  his  debts  without 
making  the  heir  a  party  to  the  suit. 
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THIS  was  a  writ  of  error  to  reverse  a  decree 
in  chanceiy  of  the  circuit  court  for  the  dis- 
trict of  Georgia,  rendered  in  favor  of  the  de- 
fendants in  error. 

The  hill  alleges  that  John  Rae  and  John 
Sommerville,as  copartners  in  merchandise,  were, 
on  the  first  day  of  January,  1775,  indebted  to 
Stead,  a  British  creditor,  m  the  sum  of  3,864/. 
sterling,  on  account. 

That  Rae  and  Sommerville,  in  their  lifetime, 
made  a  division  of  their  supposed  profits  in 
trade,  and  drew  out  considerable  proportions  of 
the  partnership  funds,  which  they  ou^ht  not  to 
have  done  before  payment  of  their  debts,  and 
that  each  invested  part  of  those  funds  in  pur- 
chase of  lands  and  negroes  as  their  own  separate 
property. 

That  Rae  died  in  1772,  or  1778,  intestate,  and 
that  Sommerville,  the  surviving  partner,  died 
in  1773,  having  made  Edward  Telfair  his  ex- 
ecutor, and  having  a  large  real  and  personal 
estate. 

That  the  said  John  Sommerville,  Samuel  El- 
bert and  Robert  Rae,  administered  upon  the  es- 
tate of  John  Rae.  That  a  considerable  part  of 
his  personal  estate  was  purchased  with  moneys 
improperly  drawn  out  of  the  joint  funds.  Tliiat 
he  left  personal  estate  to  the  amount  of  9,014/. 
5«.  sterling, which  came  to  their  hands.  That  the 
said  administrators  of  Rae  are  all  dead.  That 
Telfair,  as  executor  of  Sommerville,  who  "was 
administrator  of  Rae,  became  possessed  of  a  con 
siderable  part  of  his  estate,  part  of  which  had 
been  purchased  with  the  joint  funds.  That  on 
the  death  of  Robert  Rae,  his  wife  Rebecca,  now 
wife  of  Samuel  Hammond,  claiming  as  execu- 
trix of  Robert  Rea,  became  possess^  of  a  con- 
siderable part  of  the  estate  of  John  Rae,  senior, 
which  had  been  purchased  with  the  joint  funds. 
That  on  the  death  of.  Samuel  Elbert,  the  la^t 
surviving  administrator  of  Robert  Rae,  Elbert's 
executors,  viz.,  Elizabeth  Elbert,  William  Ste- 
phens, and  Joseph  Habersham,  also  became 
possessed  of  part  of  the  estate  of  John  Rae. 
senior,  which  had  been  purchased  with  the  Joint 
funds. 

That  Habersliam,  as  legatee  of  Jane  Sommer 
ville,  daughter  *of  John  Kae,  senior,  be-  [*4^08 
came  possessed  of  a  large  personal  estate  liable 
to  the  claims  of  the  complainants. 

That  administration  de  bo^nis  non  of  the  estate 
of  John  Rae,  senior,  was  (after  the  death  of 
Sommerville,  Robert  Rae  and  Elbert)  nunted 
to  John  Cobbison  and  Ann  his  wife,  ana  a  part- 
of  the  estate  of  the  said  John  Rae,  senior,  (pur- 
chased with  the  joint  funds,)  came  to  their 
hands. 

That  James  Rae,  deceased,  as  legatee  of  Jane 
Sommerville,  became  also  possessed  of  an  es- 
tate liable  to  the  claim  of  the  complainants, 
which  has  come  to  the  hands  of  his  adminis- 
trators, Cobbison  and  wife. 

The  complainants  charge  that  the  defendants 
have  wasted  or  misapplied  the  property  which 
was  liable  to  their  claim,  and  seek  a  discovery 
against  each  of  the  defendants,  of  assets  and 
funds,  but  do  not  ask  for  any  specific  relief. 

The  answer  of  Cobbison  and  wife  admits 
that  they  are  in  possession  of  600  acres  of  land, 
part  of  the  estate  of  John  Rae,  senior,  ••  but 
whether  it  was  purchased  with  moneys  drawn 
from  the  funds  of  Rae  and  Sommerville  is  a 
fact  which  has  not  come  to  their  knowledge." 
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They  also  admit  personal  estate  to  the  value  of 
mi,  28.  4d. 

Hammond  and  wife,  Habersham  and  Ste- 
phens, demurred  to  the  bill. 

1st.  Because  the  complainants  state  them- 
selves to  be  executors,  but  do  not  show  where  the 
will  was  proved,  nor  whether  letters  testamen- 
tary were  ever  granted,  nor  whether  they  have 
taken  upon  themselves  the  execution  of  the 
will. 

2(L  That  the  bill  contains  no  matter  of  equity. 

The  same  defendants  also  pleaded  in  bar  a 
recovery  at  law,  in  the  year  1775,  by  Stead  in 
his  lifetime,  against  Telfair,  executor  of  Som- 
merville,  surviving  partner  of  Rae  &  Sommer- 
ville,  for  the  same  debt  for  which  the  complain- 
ants are  now  seeking  relief  upon  the  original  as- 
sumpsit, which  is  merged  in  the  judgment. 

Habersham  and  Stephens  deny  all  knowledge 
of  ever  having  had  in  their  hands  any  part  of 
the  estate  of  John  Rae,  senior,  under  Elbert's 
409*]  will;  but  Stephens  states,  that  *in  the 
lifetime  of  Mrs.  Elbert  she  delivered  to  him, 
as  an  attorney  at  law,  a  bond  of  Rae,  White- 
field  &  Rae,  to  John  Rae,  senior,  for  1,6872,  Os, 
•kf.. which  bond  he  is  ready  to  deliver  up  to  any 
person  entitled  to  receive  it. 

Rebecca  Hammond  admits  that  her  former 
husband,  Robert  Rae,  as  devisee  of  Jane  Som- 
merville,  came  to  the  possession  of  two  tracts  of 
land,  a  family  of  negroes,  called  Boston's  fam- 
ily, and  some  plate,  but  does  not  admit  that 
they  were  part  of  the  property  of  John  Rae,  or 
came  from  the  funds  of  Rae  &  Sommerville. 
She  states  that  one  of  the  tracts  of  land,  viz., 
Rae's  Hall,  has  been  sold  for  taxes. 

Joseph  Habersham  admits  that  in  right  of 
his  wire,  a  legatee  of  James  Sommerville,  he  re- 
ceived negroes,  valued  at  300/.  which  had  once 
belonged  to  John  Rae,  senior. 

Teuair  demurred  to  so  much  of  the  bill  as 
seeks  a  discovery  from  him  of  the  amount  due 
to  the  complainant's  testator  from  the  estate  of 
John  Sommerville,  or  from  Rae  &  Sommerville, 
or  either  of  them,  at  the  time  of  their  deaths, 
or  to  compel  the  pavmcnt  thereof  from  this  de- 
fendant for  want  of  equity,  there  being  an  ad- 
equate remedy  at  law;  and  answered  as  to  the 
residue  of  the  bill. 

His  answer  states  that  before  the  war  he  had 
fully  administered  on  the  estate  of  John  Som- 
merville, in  his  own  right,  and  as  surviving 
partner  of  Rae  &  Sommerville,as  far  as  had  come 
to  his  hands;  and  had  returned  an  account  of 
his  administration  on  oath  to  the  satisfaction  of 
his  creditors. 

He  does  not  admit  that  any  division  of  profits 
was  made  by  Rae  &  Sommerville  in  their  life- 
time, nor  that  they  drew  out  any  of  the  joint 
funds  and  invested  them  in  lands,  &c. ,  as  their, 
or  either  of  their,  separate  property. 

He  admits  that  there  are  several  real  estates, 
and  that  he  received  assets  to  a  considerable 
amount,  a  part  of  which  were  sold  for  paper 
money  which  perished  on  his  hands;  and  the 
books  and  papers  of  Rae  &  Sommerville,  and 
his  own  accounts  of  payments  and  receipts, 
«fcc.,  were  lost  or  destroyea  by  the  British  while 
in  possession  of  Georgia.  He  claims  also  a 
right  to  retain  for  debts  due  to  himself. 
410»]  ♦On  the  30th  of  April,  1794,  the  de- 
murrers were,  on  argument,  overruled  by 
Judges  Iredell  and  Pendleton. 
Oanch  2.  Vol.  2. 


To  the  plea  in  bar  of  Hammond  and  wife, 
Habersham  and  Stephens,  the  complainants, 
replied  that  there  was  no  such  record,  the  issue 
upon  which  being  joined,  was  adjudged  for 
the  complainants  on  the  15th  of  November, 
1794,  by  the  Judges  Wilson  and  Pendleton. 

At  the  same  term  auditors  were  appointed  to 
ascertain  the  sum  due  to  the  complainants,  but 
their  report  appears  to  have  been  set  aside,  and 
the  clerk  was  directed  to  ascertain  the  balance, 
and  an  issue  was  directed  to  ascertain  the  dam- 
ages, upon  the  verdict  for  which  the  following 
decree  was  made  by  Judge  Blair,  on  the  5th  of 
May,  1795, 

*'The  bill  and  answers  in  this  cause  being 
read  and  heard,  it  is  ordered  and  decreed  by 
the  Court  as  follows: 

•*  that  the  sum  of  3,684^.  14s.  7d.  sterling,  to- 
gether with  the  interest  accrued  thereon  at  the 
rate  of  5  per  cent,  per  annum  from  the  1st  of 
January,  1774,  to  this  day,  deducting  interest 
from  the  19th  of  April,  1775,  to  the  3d  of  Sep- 
tember, 1783,  be  paid  to  the  complainants,  to- 
gether with  5  per  centum  on  the  amount  of  the 
said  principal  and  interest,  as  a  compensation 
for  the  expenses  of  remitting  the  said  amount 
to  Great  Britain  where  it  was  contracted  to  be 
paid;  and  that  the  partnership  property,  ad- 
mitted by  the  defendants  to  be  in  their  hands, 
be  in  the  first  instance  applied  towards  the  dis- 
charge of  the  complainants'  demand.  And 
that  the  several  tracts  and  lots  of  land  belong- 
ing to  John  Rae,  or  John  Sommerville,  de- 
ceased, referred  to  in  tUc  answers  of  the  several 
defendants,  (and  the  title  deeds  whereof  admit- 
ted to  be  in  their  possession,)  be  sold  by  the 
marshal  of  this  court  on  the  first  Monday  of 
January  next  for  cash,  giving  two  months  no- 
tice of  such  sale  in  the  gazettes  of  Savannah 
and  Augusta;  and  the  net  proceeds  of  such  sale 
be  appropriated  towards  the  payment  and  satis- 
faction of  this  decree.  And  that  the  title 
deeds,  in  the  hands  of  the  several  defendants  of 
such  lands,  be  delivered  over  into  the  hands  of 
the  clerk  of  this  court  in  three  months  after  no- 
tice given  to  the  defendants  for  that  purpose." 

♦Sundry  sales  having  been  made  un-  [♦i  1 1 
der  this  decree,  and  the  clerk  having  reported 
the  balance  remaining  due  on  the  4th  of  Janu- 
ary^ 1796,  to  be  11,196  dollars  and  77i  cents, 

The  following  decree  was  made  on  the  15th 
of  November,  1796,  by  Judge  Paterson:* 

''It  appearing  from  the  report  of  the  clerk 
that  on  the  4th  of  January,  1796,  11.196  dol- 
lars and  77|  cents  remained  due  to  the  com- 
plainants, upon  motion  of  Mr.  Gibbons,  solicitor 
for  the  complainants,  and  by  consent  of  Mr. 
Telfair,  executor  of  Sommerville,  it  is  further  or- 
dered and  decreed,  that  in  regard  to  the  defend- 
ant Edward  Telfair,  the  executor  of  John  Som- 
merville who  was  the  surviving  partner  of  John 
Rae,  that  the  copartnership  property,  if  any, 
which  now  is  in  the  hands  and  possession  of 
the  said  Edward,  as  executor  as  aforesaid,  be 
sold  by  the  marshal  of  this  court,  he  giving 
sixty  davs'  notice  in  the  public  gazettes  of  such 
sale.  And  the  judgments,  bonds,  notes,  and 
other  evidences  of  deots  due  the  said  copartner- 
ship be  delivered  over  to  his  attorney  or  solicit- 
or under  a  general  assignment  bv  deed  in  order 
to  sue  the  same,  if  the  assets  acknowledged  or 
proven  to  be  in  the  hands  of  the  defendants 
should  not  be  sufficient  to  discharge  the  amount 
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of  the  said  decree.  That  after  payment  and 
satisfaction  of  a  prior  judgment  obtained  bv 
Matthew  Clarke,  in  the  county  of  Richmond, 
against  the  sfud  Edward  Telfair,  executor  of 
the  said  John  Somraerville,  for  the  sum  of  HM. 
10*.  with  interest  from  the  17th  of  March,  1794, 
the  balance  of  the  property  of  the  said  John 
Sommerville,  if  any,  in  the'  hands  of  the  said 
Edward  Telfair,  executor  as  last  aforesaid, 
agreeably  to  his  answer,  be  sold  as  first  afore- 
said. And  the  bonds,  notes,  and  other  evi- 
dences of  debts  remaining  in  this  defendant's 
hands  be  delivered  over  and  assigned  as  afore- 
said, subject  to  the  further  order  of  this  court, 
after  deducting  all  lawful  commissions  and  pay- 
ing costs  and  charges  for  administering  and 
conducting  the  business  of  the  said  estate,  and 
that  the  said  Edward  Telfair  be  discharged 
from  the  same  on  complying  with  this  order. 

"  It  is  further  ordered,  that  the  bond  admitted 
by  William  Stephens,  one  of  the  defendants,  to 
be  in  his  hands,  given  by  Kae,  Whitefield  & 
liac,  to  John  Rae,  senior,  dated  the  1st  of  June, 
412*]  1782,  conditioned  for  the  *payment  of 
1,637^.  Os.  4i.,  with  lawful  interest  from  the 
date,  be  delivered  over  to  the  complainants, 
or  their  agents,  to  be  sued  for  and  recovered, 
and  that  Uie  sum  so  recovered  be  appUed  to  the 
extinguishment  of  the  complainants'  demand. 

"It  is  further  decreed,  that  the  following 
negroes,  that  is  to  say,  Boston,  Jenny,  Phillia, 
Boy  Boston,  Molly,  Peter,  Sally,  and  Ned, 
charged  to  be  in  the  hands  of  the  defendants, 
Samuel  and  Rebecca  Hammond,  and  not  denied 
by  the  said  defendants,  be  sold  at  public  sale 
by  the  marshal  of  this  court,  first  giving  sixty 
days'  notice  thereof,  and  that  the  proceeds  be 
applied  to  the  discharge  of  the  complainants' 
debt. 

"  It  is  further  ordered  and  decreed,  that  the 
following  negroes,  Cuffey,  Bet  with  her  issue 
and  children,  Nelly,  Peter,  Nancy,  Toney, 
Mary,  Jenny,  Sucky  and  Doll,  admitted  fy 
the  defendant,  Joseph  Habersliam,  to  be  in  his 
hands,  be  sold  by  the  marshal  in  manner  afore- 
said, and  the  net  proceeds  be  applied  to  the  pay 
ment  of  the  complainants'  demand.'* 

On  the  2d  of  May,  1797,  before  Judge  Chase, 
leave  was  given  to  the  complainants  to  add 
Elizabeth  Course,  executrix  of  Daniel  Course, 
deceased,  as  a  defendant  to  the  bill. 

On  the  17th  of  November,  1797,  Judge  Wil- 
son decreed  a  number  of  tracts  of  land  belong- 
ing to  the  estate  of  John  Rae,  senior,  to  be 
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sold. 

On  the  2d  of  May,  1799,  Ellsworth,  Ch.  J., 
on  the  circuit  made  the  following  decree,  viz. : 

' '  This  cause  came  on  to  be  heard  on  a  decree 
made  at  November  term,  1796,  by  which  it  is  as- 
certained and  stated,  that  on  the  4th  of  Janua- 
ry, 1796,  the  sum  of  11,196  dollars  and  77^  cents 
remained  due  to  the  complainants;  and  upon 
a  supplemental  bill  against  Elizabeth  Course, 
which  charges  that  a  certain  tract  of  land  con- 
taining 450  acres,  on  Savannah  river,  known  by 
the  name  of  Rae's  Hall,  is  a  part  of  the  estate 
of  John  Rae,  senior,  deceased,  and  subject  to 
the  complainant's  decree,  and  upon  the  answer 
of  the  said  Elizabeth  Course,  by  which  it  is  as- 
certained that  the  said  defendant  claims  the 
413*]  said  tract  of  *land  under  a  deed  of 
conveyance  executed  by  Francis  Courvoisie, 
t^x  collector  of    Chatham  county,  to  Daniel 
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Course,  decetised,  late  hasband  of  the  said  de 
fendant,  bearing  date  the  fifth  of  May,  1792. 
for  the  consideration  of  128/.  19/'.  4(1.  sterling. 
And  the  cause  being  heard,  and  argued  by 
counsel,  on  the  said  decree  and  the  sjiid  bill 
and  answer,  together  with  the  proofs  and  ex- 
hibits produced  by  the  parties  res|)ectively ; 

''  Whereupon  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  pretended  conveyance  be- 
set aside  and  held  as  void;  and  that  the  said  tract 
of  land  and  premises  be  sold  at  pubhc  auction, 
by  the  marshal,  first  giving  forty  days'  notice* 
in  one  of  the  Savannah  newspaper  of  the  time 
and  place  of  such  sale.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  follow- 
ing negroes  in  the  possession  of  William  Ste- 
phens and  Joseph  Habersham,  executors  of 
Samuel  Elbert,  to  wit,  Young  Sambo,  Billy, 
Chance,  Oronoko,  Fanny,  Diana,  and  Nero,  l)e 
sold  by  the  marshal  at  public  auction,  giving- 
forty  days  notice  of  the  time  and  place  of  sale 
a^  aforesaid. 

"  And  it  Is  further  ordered,  that  the  marshal 
shall  pay  to  the  complainants,  or  their  solicitor, 
the  proceeds  of  such  sales  above  ordered  and 
decreed,  towards  satisfaction  of  the  balance 
due  to  the  complainants  on  this  day,  being 
9,157  dollars  and  90  cents." 

On  the  28th  of  April,  1800,  Judge  Moore 
made  the  following  decree : 

"  This  cause  came  on  to  be  heard  on  the  bill, 
answers  and  replications,  and  on  decree  made 
in  this  cause  in  the  term  of  April,  1799;  and  it 
appearing  by  the  answer  of  Ann  Cobbison,  one 
of  the  defendants,  that  she  hath  assets  in  her 
hands  amounting  to  the  sum  of  848/.  2s.  4d. 
equal  in  value  to  1,491  dollars  and  90  cents; 

•*  Whereupon  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  Ann  Cobbison  do,  within 
ninety  days,  pay  over  to  the  complainants,  or 
their  solicitor,  the  said  sum  of  1,491  doUars^ 
and  90  cents." 

From  these  decrees  the  defendants  appealed, 
and  assigned  for  error, 

*lst.  That  there  was  not  sufficient  [*4:14t 
equity  in  the  bill. 

2d.  That  the  decree  of  the  5th  of  May,  1795. 
is  vague  and  uncertain  as  to  the  amount  di- 
rected to  be  paid  by  the  defendants,  it  bein^ 
expressed  in  pounds, 'shillings  and  pence,  which 
are  of  no  fixed  value,  whereas  it  ought  to  have 
been  in  dollars  and  parts  of  dollars. 

3d.  That  the  sum  decreed  to  be  paid  ought  to 
have  been  apportioned  among  the  several  de- 
fendants, (they  not  being  the  original  debtors, > 
in  proportion  to  the  amount  of  assets  by  them 
severally  acknowledged,  or  proved  to  be  in  their 
hands  respectively. 

4th.  That  a  court  of  chancery  has  no  power 
to  order  the  sale  of  real  estate,  especially  as  the* 
heirs  at  law  are  not  parties  to  the  suit;  and  in- 
asmuch as  the  title  to  the  real  estate  was  not 
the  subject  matter  of  the  bill  and  proceedings. 

5th.  That  the  decree  does  not  state  to  whom, 
(whether  to  Rae  or  Sommerville)  the  lands  be- 
longed which  were  ordered  to  be  sold. 

6th.  That  the  private  property  of  the  part- 
ners was  decreed  to  be  sold  l)efore  it  was  ascer- 
tained whether  the  joint  property  (which  had 
before  been  decreed  to  be  sold)  was  not  sufficien  t 
to  satisfy  the  claim,  or  how  far  it  would  go  to- 
wards satisfaction. 

7th.  That  the  decree  of  15th  November,  1796^ 
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ij«  foanded  only  on  the  consent  of  one  of  the 
defendants,  and  yet  materially  affects  some  of 
the  other  defendants. 

8th.  That  it  directs  the  sale  and  application 
of  individual  funds  while  it  shows  the  existence 
of  large  copartnership  funds  not  previously 
applied  by  the  complainants  to  the  extinguish- 
ment of  their  demands,  as  directed  by  the  de- 
cree of  5th  May,  1705. 

9th.  That  it  orders  the  sale  of  ne^n'oes  not 
*il)ecifically  claimed  by  the  complainants,  and  es- 
pecially the  negroes  inferred  to  be  in  the  then 
possession  of  Samuel  and  Rel>ecca  Hammond, 
although  not  by  them,  or  either  of  them,  ad- 
mitted so  to  be. 

415»]  ♦10th.  The  decree  of  the  17lh  of 
November,  1797,  is  liable  to  the  objections 
stated  in  the  4th  error. 

11th.  That  the  said  decrees  are  not  personal 
against  each  defendant,  and  apportioned  ac- 
cording to  the  different  amounts  of  assets  in  the 
hands  of  each. 

12th.  The  decree  of  28th  of  April,  1800,  is 
erroneous  in  ordering  Ann  Cobbison  to  pa^  the 
full  amount  of  assets  admitted  by  her,  while  a 
feme  covert,  to  be  in  her,  or  her  Uien  husband's 
hands,  without  her  being  called  on,  since  be- 
coming sole,  to  show  whether  her  husband  left 
the  said  assets,  or  any,  and  what  part  thereof. 

13th.  The  decrees  are  against  the  real  and 
personal  estate,  and  not  personally  against  the 
defendants,  or  either  of  them. 

14th.  That  by  the  decree  of  3Iay,  1799,  cer- 
tain negroes  are  said  to  be  in  the  hands  of 
Habersham  and  Stephens,  executors  of  Elbert, 
whereas  it  was  denied  that  the  said  negroes 
were  in  their  possession,  but  in  the  possession 
of  the  children  of  Elbert,  in  right  of  their 
mother,  or  otherwise,  which  negroes,  by  the 
said  decree,  are  ordered  to  be  sold,  without 
proof  of  their  being  in  the  possession  of 
Habersham  and  Stephens,  and  without  the  said 
children  (many  of  whom  are  under  age)  being 
made  parties. 

This  cause  was  argued  in  this  court  at  Feb- 
ruary term,  1803,  by  Key,  for  the  original  com- 
plainants, no  counsel  appearing  on  the  other 
side. 

Br  the  decisions  of  the  courts  of  Georgia, 
on  the  statute  of  6  Geo,  IL  making  lands  liable 
to  a  fieri  facias,  it  is  not  necessary  that  the 
heirs  should  l)e  made  parties.  The  lands  are 
a.ssets  until  all  the  debts  are  paid. 

The  executor  of  an  administrator  is  not,  as 
such,  liable  to  a  suit  on  account  of  the  original 
intestate;  but  is  liable  in  equity  for  the  property 
of  the  original  intestate  which  has  come  to  his 
hands. 

The  record  contains  a  special  demurrer  to  the 
bill,  which  was  very  properly  overruled. 

The  causes  for  demurrer  were, 
416*]      *lst.  That  it  did  not  appear  in  the 
bill  by  whom,  or  where  the  letters  testamen- 
tary were  granted. 

id.  That  there  was  a  complete  remedy  at  law. 

As  to  the  first,  it  was  not  necessary  for  the 
complainants  to  make  profert  of  their  letters 
testamentary.  It  was  sufficient  for  them  to 
state  that  thev  were  executors.  At  law  the  de- 
fendants might  crave  oyer;  but  in  equity  they 
must  petition  that  the  will  and  letters  testamen- 
tary may  be  produced.  It  is  no  cause  of  de- 
murrer that  they  are  not  set  forth  in  the  bill. 
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As  to  the  second  cause  of  demiuTer,  a  court 
of  equity  will  sustain  a  bill  against  executors 
because  they  are  considered  as  trustees  for  the 
creditors  and  representatives  of  the  deceased, 
and  are  liable  to  account ;  especially  where  they 
are  executors  of  several  co  partners;  and  be- 
cause the  court  may  com]^l  an  equitable  distri- 
bution. 

There  are  fourteen  errors  assigned  in  the 
record. 

1st.  That  there  is  no  equity  in  the  bill. 

This  has  been  considered  and  answered. 

2d.  That  the  decree,  being  in  pounds,  shil- 
lings and  pence,  is  vague  and  uncertain. 

The  relative  value  of  dollars  to  the.  currency 
of  Georgia  is  well  known,  and  if  the  decree  can 
be  rendered  certain  it  is  sufficient. 

3d.  The  decree  ought  to  be  proportioned  to 
the  assets. 

This  is  done  by  applying  the  decree  to  the 
assets  themselves.  * 

The  object  of  the  bill  was  not  to  enforce  a 
responsibility  further  than  assets  should  appear; 
it  was  not  against  the  persons,  but  the  proi>erty, 
that  the  bill  sought  relief;  its  object  was  to 
follow  the  assets.  It  does  not  appear  that  the 
whole  assets  were  sufficient  to  satisfy  the  claim, 
and,  therefore,  there  was  no  necessity  to  appor- 
tion tlie  decree  to  the  assets  in  the  hands  of  each 
defendant. 

*4th.  The  heirs  at  law  were  not  made  [*4: 1 7 
parties. 

By  the  practice  and  law  of  Georgia,  the  lands 
are  assets,  and  therefore  the  executor  is  the  rep- 
resentative of  the  testator  as  to  lands  as  well  as 
to  the  personal  estate  until  the  debts  are  paid, 
and  is  the  proper  person  to  defend  them  against 
the  claims  of  creditors. 

5th.  The  decree  does  not  state  whether  the 
lands  belonged  to  the  estate  of  Rae,  or  of  Som- 
merville. 

The  answer  to  this  is  that  the  fact  is  not  so. 

6th.  That  the  private  property  was  decreed 
to  be  sold  before  it  was  ascertained  that  the 
joint  property  was  not  sufficient. 

The  answer  to  this  is,  that  it  did  not  appear 
that  the  joint  funds  were  sufficient.  And  it  is 
to  be  presumed  that  they  were  not,  until  the 
contrary  appears.  No  error  is  to  be  presumed 
until  it  is  ^own. 

7th.  That  the  decree  is  founded  on  the  con- 
sent of  Telfair  alone,  but  affects  some  of  the 
other  defendants. 

The  decree  is  founded  on  the  consent  of  Tel- 
fair so  far  onlv  as  respects  him.  It  was  not 
necessary  for  the  court  to  insert  in  the  decree, 
the  grounds  on  which  it  was  founded  so  far  aa 
it  affected  the  other  defendants.  If  the  court 
had  sufficient  grounds  to  justify  the  decree 
against  the  others,  it  is  enough.  The  obiection 
is,  that  the  court  did  not  state  the  grounds,  not 
that  they  did  not  exist. 

8th.  This  objection,  is  the  same  as  the  6th, 
only  applying  it  to  another  decree;  and  is  liable 
to  the  same  answer. 

9th.  That  the  negroes,  ordered  to  be  sold, 
were  not  specifically  claimed  by  the  complain- 
ants. 

It  is  true  that  the  complainants  did  not  specif- 
ically claim  those  negroes;  but  they  were  seek- 
ing for  assets  generally,  and  the  defendant  ad- 
mitted that  the  negroes  came  to  her  hands  as 
executrix  of  Robert  liae.    The  court,  having 
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adjudged  them  to  be  liable  to  the  complainants' 
demand,  decreed  them  to  be  sold.  Whether 
4 1 8*]  they  were  then  in  her  actual  *po88eB8ion 
or  not,  was  immaterial;  they  had  been  traced 
to  her  hands,  and  she  must  account  for  them. 

10th.  This  objection  is  the  same  as  the  4th, 
and  liable  to  the  same  answer. 

11th.  This  is  the  same  as  the  8d. 

12th.  That  the  defendant  became  sole  since 
her  answer  and  before  the  decree. 

Neither  the  complainants  nor  the  court  were 
bound  to  take  notice  of  that  fact  until,  it  was 
shown.  If  the  assets  did  not  remain  in  her 
hands  after  the  death  of  her  husband,  it  was  for 
her  to  show  it.  The  court  was  not  bound  to 
make  the  inquiry. 

18th.  The  decrees  are  not  against  the  defend- 
ants personally. 

This  is  no  error.  The  complainants  were 
fo^owing  the  property  of  their  debtor,  not  the 
persons  of  his  representatives. 

14th.  The  answer  to  this  objection  is,  that  the 
facts  do  not  appear  in  the  record  to  be  as  alleged 
in  this  exception. 

On  a  subsequent  day  the  court  expressed  a 
doubt  whether  the  heirs  ought  not  to  have  been 
made  parties  to  the  bill,  andcontinued  the  cause 
to  ascertain  what  construction  the  courts  of 
Georgia  had  given  to  the  statute  of  6  Geo.  II. 

Marshall,  Ch,  J,  The  only  doubt  which 
the  court  had,  was  whether,  by  the  laws  of 
Georgia,  the  land  could  be  made  liable  unless 
the  heir  was  a  party  to  the  suit. 

We  have  received  information  as  to  the  con- 
struction given  by  the  courts  of  Georgia,  to  the 
statute  of  5  Qto.  II.  making  lands  in  the  colo- 
nies liable  for  debts,  and  are  satisfied  that  they 
are  considered  as  chargeable  without  making 
the  heir  a  party. 

Decrees  affirmed. 


419»]  ♦GRAVES  AND  BARNEWALL 

v. 

BOSTON  MARINE  INSURANCE  COM- 

PANY.» 

A  polioy  in  the  name  of  one  joint  owner,  ^*afl  prop- 
erty may  appear,"  (without  the  clause  statiuff  the 
insurance  to  be  for  the  benefit  of  all  oonoemed,) 
does  not  cover  the  interest  of  another  joint  owner. 

The  interest  of  a  copartnership  cannot  be  given 
in  evidence,  on  an  averment  of  individual  Interest, 
nor  an  averment  of  the  Interest  of  a  company  be 
supported  by  a  special  contract  relating  to  the  in- 
terest of  an  Individual. 

The  evldeace  of  the  knowledire  of  the  under- 
writers, of  the  Intention  of  the  insured,  at  the  time 
of  making  the  policy,  ought  to  be  very  clear,  to 
justify  a  court  of  equity  in  conforming  the  policy 
to  that  intention. 

THIS  was  an  appeal  from  the  circuit  court 
for  the  district  of  Massachusetts,  on  a  de- 
cree in  chancery  dismissing  the  plaintiffs'  bill; 
the  object  of  which  was  to  charge  the  defend- 
ants upon  a  policy  of  insurance,  and  to  obtain 
relief  against  a  mistake  alleged  to  have  been 
made  by  inserting  only  the  name  of  Graves  in 
the  policy,  whereas  the  interest  of  both  Graves 
•V:  Bamewall  was  intended  to  have  been  insured. 
The  bill  stated  that  Graves  and  Bamewall 

1.— Present,  Marshall,  Ch.  J.;  Paterson,  Washing- 
ton, Gushing  and  Johnson,  Juatices. 


were  equally  and  jointly  interested  in  the  ship 
Northern  Liberties  and  her  cargo;  and  that 
various  sums  of  money  were  by  each  of  the 
partners,  and  at  different  places,  procured  to 
be  insured  upon  the  ship  and  cargo,  from  New 
York  to  Teneriffe,  as  well  as  from  thence  to 
La  Vera  Cruz,  but  in  every  instance  for  their 
joint  and  equal  benefit.  That  among  other 
applications  tor  insurance  thereon.  Graves,  on 
the  24th  of  April,  1800,  wrote  to  Messrs.  E. 
Sigoumey  &  Sons,  of  Boston,  inquiring  of  them 
at  what  rate  of  premiiun  insurance  could  be 
there  obtained  upon  that  risk,  and  therein 
describing  himself  as  one  of  the  parties  inter- 
ested in  the  property  to  be  insured.  Upon 
receiving  their  answer,  he  wrote  ftgain  on  the 
5th  of  May,  1800,  saying,  "Your  office  ask  too 
high  a  premium  for  the  risk  I  was  inquiring 
after;  the  vessel  cannot  be  out  of  time  as  she 
sailed  from  hence  for  Teneriffe  in  February, 
where  we  have  not  learned  that  she  had  arrived ; 
less  so  that  she  had  sailed ;  but  as  it  is  my  prin- 
ciple to  run  no  risks  where  I  can  help  it,  I  have 
prevailed  upon  my  copartner  to  anticipiate  her 
arrival  and  sailing  again  to  Vera  Cruz.  To 
give  you  a  perfect  idea  of  the  nature  of  the  riak 
to  be  insured  you  will  find  a  copv  on  the  other 
side  of  the  application  to  our  offices,  who  took 
a  good  deal  at  seventeen  and  a  half  per  cent. ; 
we  may  be  induced  to  give  one  or  two  per  cent, 
more  to  complete  the  business,  and  wish  you  to 
say  whether  it  could  not  be  effected  with  you 
at  seventeen  and  a  half  per  cent,  or  near  that ; 
if  so,  and  we  have  not  insured  elsewhere  before 
a  return  of  your  answer,  I  may  likely  give  you 
an  order  to  effect  twenty  or  twenty-five  thou- 
sand dollars." 

•The  copy  of  the  application  annexed  [♦420 
to  the  letter  stated,  that  '*  on  the  20th  of  Feb- 
ruary last,  the  ship  Northern  Liberties  sailed 
from  this  for  Teneriffe,  commanded  by  Freder- 
ick King,  a  man  of  courage  and  good  conduct; 
she  mounted  sixteen  six  pounders,  and  had  a 
crew  of  thirty  in  number.  No  vessel  could 
have  been  more  completely  fitted,  is  copper 
sheathed,  and  by  the  report  of  the  pilot  who 
carried  her  out  to  sea,  sails  remarkably  fast. 
Upon  this  vessel's  cargo  we  want  insurance  at 
and  from  Teneriffe  to  La  Vera  Cruz.  The 
ship  and  cargo  really  and  truly  belonged  to 
American  citizens."  That  the  said  letter  and 
copy  of  the  application  were,  by  E.  Sisoiuney 
&  ^ns,  as  a^nts  of  the  complamants,  laid  be- 
fore the  President  and  Directors  of  the  Boston 
Marine  Insurance  Company,  who  thereupon 
offered  to  become  insurers  upon  the  property 
therein  mentioned  at  a  certain  rate  of  premium 
then  mentioned  to  the  said  E.  Sigoumey  & 
Sons,  which  they  communicated  to  Graves, 
who,  by  letter  of  15th  May,  1800,  with  the  con- 
currence of  Bamewall,  directed  insurance  to  be 
made  upon  the  cargo,  to  the  amount  of  16,000 
dollars  upon  the  b^t  terms,  within  certain  lim- 
its, which  could  be  obtained.  Whereupon,  and 
in  pursuance  of  such  directions,  E.  Sigoumey 
&  Sons  did  cause  such  insurance  to  be  made; 
and  among  others,  the  Boston  Marine  Insur- 
ance Company  did,  by  policy  of  insurance, 
dated  June  14,  1800,  become  assurers  in  the 
sum  of  10,000  dollars  upon  the  cargo  of  the 
said  ship,  for  the  voyage  mentioned  m  the  said 
letter. 

That  previous  to  the  date  of  the  said  policy,  an 
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alteration  was  made  by  the  company  in  the 
common  form  of  marine  policies  used  in  this 
country,  by  which  alteration  the  ordinary  clause 
importing  the  insurance  to  be  made  as  well  for 
the  benent  of  the  persons  named  in  the  policy, 
as  for  the  benefit  of  all  concerned,  was  omitted, 
and  that  such  altered  form  was  used  by  the  com- 
pany, in  making  the  insurance  for  the  com- 
plainants; and  that  neither  the  complainants, 
nor  their  agents,  the  said  E.  Sigourney  &  Sons, 
had  any  notice  or  knowledge  of  such  altera- 
tion. 

That  the  said  letter  of  Graves,  and  the  copy 
of  the  application,  were  shown  to  the  president 
and  directors  of  the  company,  as  the  order  for 
the  said  insurance,  and  were  received  and  acted 
upon  by  them  as  the  basis  upon  which  such 
insurance  was  made.  And  that  it  was  well  un- 
42 1  *J  derstood,  *as  well  on  the  part  of  the  said 
president  and  directors  of  the  said  company,  as 
also  on  the  part  of  the  complainants,  and  their 
said  agents,  E.  Sigourney  &  Sons,  that  the 
property  intended  to  be  insured  by  the  said  pol- 
icy was  the  joint  property  of  a  certain  company 
or  copartnership,  of  which  Graves  was  a  mem- 
ber, and  not  his  separate  or  individual  proper- 
ty; and  that  the  object  and  intent  of  the  said 
insurance  was  to  cover  the  interest  of  the  con- 
cerned therein  in  general,  and  not  his  particular 
and  separate  interest.  But  that  owing  to  igno- 
rance on  the  part  of  the  complainants,  and  of 
their  agents,  of  such  alteration  or  omission  in 
the  form  of  the  printed  policies  used  b^  the  said 
company,  and  to  inadvertence  and  mistake  on 
the  part  of  the  company,  or  their  president,  or 
secretary,  in  filling  up  the  same,  the  name  of 
Graves  only  was  inserted. 

That  in  the  prosecution  of  the  voyage  in- 
sured, the  ship  and  cargo  were  totally  lost  by 
the  perils  of  the  sea. 

The  answer  of  the  company,  by  their  presi- 
dent, under  the  corporate  seal,  admitted  the  ex- 
ecution of  the  policy,  and  that  Graves  had  some 
interest  in  the  property  insured,  but  they  did 
not  know  to  what  amount;  that  upon  due  proof 
of  loss  they  were  bound,  and  are  ready,  to  p^ 
him  the  amount  of  loss  which  he  had  sustained. 
It  admits  that  E,  Si^umey,  in  the  be^nning 
of  May,  applied  for  msurance,  but  denies  that 
either  of  the  letters  of  the  24th  of  April,  or  5th 
of  May,  was  shown  to  him,  or  left  with  the 
president  or  secretary  of  the  company,  or  any 
other  person,  for  their  use.  It  admits  that  the 
copy  of  the  application  to  the  New  York  offices 
was  left  with  the  president,  but  avers  that  the 
premium  required  was  higher  than  £.  Sigour- 
ney &  Sons  would  give,  and  that  no  bargain  or 
contract  was  at  that  time  made,  but  the  appli- 
cation was  withdrawn.  That  no  insurance  was 
made  by  them  in  pursuance  of  the  letter  of  the 
15th  of  May,  or  any  other  letter  from  Graves, 
and  no  furtner  apphcatlon  was  made  until  the 
14th  of  June,  when  Andrew  Sigourney  applied 
for  the  insurance  of  10,000  dollars  on  the  cargo 
of  the  ship  Northern  Liberties;  whereupon  the 
policy  was  made  for  and  on  account  of  John 
Boonen  Graves,  and  for  account  of  no  other 
person  whatsoever.  It  denies  that  before  or  at 
the  time  of  making  and  subscribing  the  policy, 
it  was  mentioned  by  the  said  Sigourney  &  Sons, 
or  either  of  them,  or  known,  or  understood,  or 
suspected,. by  the  defendants,  that  the  property 
422*]  *propo8ed  to  be  insured  was  Uie  joint 
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property  of  Graves  and  Bamewall,  or  of  any 
company  or  copartnership  of  which  Graves 
was  a  member,  or  that  it  was  the  object  and 
intent  of  the  said  insurance  to  cover  the  interest 
of  the  concerned  therein  in  general,  but  only 
the  separate  and  particular  interest  of  Graves. 

It  denies  all  mistake  or  misunderstanding  in 
inserting  the  name  of  Graves  alone;  but  insists 
that  his  name  alone  was  inserted,  because  the 
interest  of  no  other  person  was  intended  to  be 
insured. 

It  avers  that  after  the  policy  was  prepared 
and  filled  up,  it  was  delivered  to  Andrew 
Sigourney,  of  the  house  of  E.  Sigourney  & 
Sons,  and  by  him  read  and  approved,  and  that 
he  thereupon  gave  his  promissory  note  for  the 
premium. 

It  denies  that  any  alteration  or  omission  in 
tlie  form  of  policies  had  been  made  or  adopted 
by  the  president  and  directors  subsequent  lo 
the  form  first  adopted,  and  agreed  upon  by 
them  after  their  incorporation,  and  avers  that 
the  form  in  the  present  case  is  the  same  which 
was  then  adopted,  and  which  was  settled  by  the 
president  and  directors  upon  mature  advice  and 
deliberation,  and  with  the  express  intent  that 
the  president  and  directors  might  know  the  na- 
ture, character,  quality,  and  condition  of  every 
person  whose  interest  they  might  insure,  and 
to  protect  themselves  from  all  responsibility 
and  hazard  on  account  of  the  interest  of  any 
person  or  persons  not  named  in  the  policy ;  and 
that  the  said  printed  form  had  been  openly  and 
continually  used  by  the  company,  of  which  all 
persons  procuring  insurance  to  be  done  at  their 
office  had  notice;  and  that  a  like  form  had  been 
used  at  the  other  offlcen  in  Boston,  for  more 
than  a  year  before  the  14th  June,  1800. 

The  deposition  of  Elisha  Sigourney  stated, 
that  about  the  12tli  of  May,  1800,  he  showed 
Graves's  letter  of  5th  May,  to  a  person  writing 
as  clerk  in  the  office  of  the  defendants,  and  left 
it  with  him  until  the  next  morning,  when  the 
clerk  informed  him  the  terms  on  which  the 
president  and  directors  would  insure. 

That  at  the  time  of  effecting  the  insurance, 
he  did  not  know  that  the  form  adopted  by  that 
insurance  company  *differed  from  the  [*423 
usual  form;  but  supposed  the  interest  of  all 
concerned  was  insurea. 

The  deposition  of  Andrew  Sigourney  stated, 
that  on  the  14th  of  June,  when  ne  made  appli- 
cation for  insurance,  he  showed  to  Mr.  May, 
the  secretary  of  the  company,  only  the  instruc- 
tions on  the  back  of  the  letter  of  the  5th  of 
May,  and  a  memorandum  to  insert  the  words 
"  as  property  may  appear."  That  he  did  not 
read  any  but  the  written  part  of  the  policy  be- 
fore he  took  it  from  the  office.  That  at  the 
time  of  making  the  application,  he  did  not 
mention  the  name  of  any  person  as  interested 
in  that  insurance,  except  the  name  of  John 
Boonen  Graves.  He  only  showed  the  instruc- 
tions. 

That  he  knew  by  the  letter  of  Graves  that  he 
had  partners,  but  he  did  not  know  the  name  of 
any  of  them ;  he  supposed  that  the  policy  cov- 
ered the  interest  of  all  concerned,  and  had  no 
notice  of  any  variation  from  the  customary  form 
of  policies. 

The  deposition  of  Mr.  May,  the  secretary  of 
the  company,  stated,  that  the  only  paper  which 
A.  Sigourney  showed  him  on  the  14th  of  June, 

82& 


423 


Supreme  Court  of  the  Uhtted  States. 


1804 


when  he  applied  for  insurance,  was  a  copy  ot 
a  proposal  made  to  some  other  offices  for  insur- 
ance on  the  same  risk;  and  that  he  did  not 
leave  it,  but  only  showed  it  to  the  deponent. 
That  he,  the  secretary,  filled  the  policy;  and  un- 
derstood the  insurance  was  for  Graves,  and  for 
no  one  else,  as  the  policy  purports.  That  he  is 
not  sensible  of  any  error  in  the  filling  it ;  that 
he  filled  it  as  he  understood  the  intention  of  the 
parties  in  the  contract.  That  A.  Sigoumey 
read  il  over  deliberately  before  he  gave  the  pre- 
mium note;  and  after  reading  it  went  away. 
He  afterwards  returned,  and  requested  the  sec- 
retary to  add  to  it  the  words  "  as  property  may 
appear,"  which,  by  permission  of  the  president, 
were  interlined. 

That  the  first  policy  written  by  the  company 
was  dated  the  3d  of  April,  1799.  That  the 
president  and  directors  had  made  no  alteration 
m  the  printed  form  of  policies  from  their  first 
commencing  business  until  the  14th  of  June, 
1800. 

On  the  9th  of  May,  E.  Sigoumey  &  Sons,  in 
answer  to  Graves's  letter  of  the  5th,  say  that 
the  gentlemen  will  not  insure  under  20  per  cent, 
premium. 

424*]  *0n  the  15th  of  May,  Graves,  in  answer, 
requested  insurance  to  be  made  *'  for  21,000  dol- 
lars on  the  ship,  valued  at  that  sum;  and  16,- 
000  dollars  on  the  cargo,  as  interest  shall  ap- 
pear. The  latter  completes  the  sum  intended 
to  insure  on  the  cargo.  Your  policy,  therefore, 
being  the  last  dated,  it  is  understood  that  short 
interest  (if  any  should  appear)  is  to  be  settled 
with  your  underwriters." 

On  the  3d  of  June,  E.  Sigoumey  &  Sons 
write  to  Graves  that  "  5,900  dollars  is  done  on 
your  policy  on  the  cargo.  It  goes  on  very 
heavily. " 

Graves,  in  answer,  on  the  10th  of  June,  says, 
**with  much  reluctance  do  I  learn  the  littb 

Frogress  you  have  made  in  insuring  the  cargo, 
hope  by  offering  2  1-2  per  cent,  more,  you  may 
induce  the  companies,  or  solid  individuals,  to 
fill  up  the  remainder.  At  any  rate,  it  will  not 
answer  my  purpose  to  have  the  risk  unaccom- 
plished; you,  therefore,  on  receiving  these  pres- 
ents, will  please  to  ascertain  whether  there  is  a 
prospect  of  succeeding.  If  not,  give  me  im- 
mediate notice  in  order  to  propose  it  else- 
where." 

The  material  words  of  the  policy  are,  *  *  This 
policy  of  assurance  witnesseth,  that  the  presi- 
dent and  directors  of  the  Boston  Marine  In- 
surance Company  do,  by  these  presents,  cause 
John  Boonen  Graves  to  be  assui-ed,  lost  or  not 
lost,  ten  thousand  dollars  on  property  on  board 
the  ship  Northern  Liberties,  as  property  may 
appear,  at  and  from  Teneriffe  to  Vera  Cruz. " 

"  And  it  is  hereby  agreed,  that  if  the  assured 
shall  have  made  any  other  assurance  upon  the 
property  aforesaid,  prior  in  date  to  this  policy, 
then  the  said  insurance  company  shall  be  an- 
swerable only  for  so  much  as  the  amount  of 
such  prior  ajsurance  may  l>e  deficient  towards 
fully  covering  the  property  at  risk.  And  the 
said  insurance  company  shall  return  the  pre- 
mium (excepting  half  per  cent.)  upon  so  much  of 
the  sura  by  them  assured,  as  they  shall  be  ex- 
onerated from  by  such  prior  assurance.  And 
in  case  of  any  assurance  upon  said  property 
subsequent  in  date  to  this  policy,  the  said  in- 
surance company  shall  nevertheless  be  answer- 


able  to  the  full  extent  of  the  sum  by  them 
herein  assured,  without  right  to  claim  contri- 
bution from  such  subsequent  *a.ssurer8,  [*425 
and  shall  accordingly  he  entitled  to  retain  the 
premium  by  them  received,  in  the  same  man- 
ner as  if  no  such  subsequent  assurance  had  been 
made." 

It  was  fully  proved  that  Graves  &  Bamewall 
were  jointly  and  equally  interested  in  the  ship 
and  cargo.  And  the  representation  to  the  New 
York  offices  stated  that  fact.  Pour  other  poli- 
cies, upon  the  same  ship  and  cargo,  and  for  the 
same  vovage,  were  exhibited  by  the  complain- 
ants, all  of  which  had  the  usual  clause,  **as 
well  in  his  own  name,  as  for  and  in  the  name 
and  names  of  every  other  person  or  persons  to 
whom  the  same  doth,  may,  or  shall  appertain, 
in  part  or  in  whole."  Three  of  them  were  in 
the  name  of  Graves,  and  one  in  the  name  of 
Bamewall. 

There  was  full  proof  of  a  total  loss  of  ship 
and  cargo. 

A  suit  at  law  had  been  brought  by  Graves 
and  Bamewall,  upon  the  present  policy,  in 
which  judgment  was  rendered  against  them', 
which  judgment  was  affirmed  in  this  court  at 
December  term,  1801. 

This  cause  was  argiied  at  Februarv  term, 
1804,  by  Stockton,  of  New  Jersey,  and  Martin, 
of  Maryland,  for  the  appellants'  and  by  Har- 
per, of  Maryland,  and  Key,  of  the  District  of 
Columbia,  for  the  appellees;  and  at  this  term 
by  Stockton,  for  the  appellants,  and  Harper 
and  IngersoU,  of  Pennsylvania,  for  the  appel- 
lees. 

Stockton,  for  the  appellants,  made  three 
points: 

1.  That  Graves  is  to  be  considered  either  as 
a  joint  partner,  having  sufficient  interest  in  the 
whole  property  to  charge  the  defendants  to  the 
amount  of  their  subscription :  or,  Ist.  As  in- 
suring in  his  own  right  as  far  as  his  interest  ex- 
tended ;  and,  2d.  As  trustee  for  his  partner  for 
the  residue  of  the  interest ;  and  that  it  is  com- 
petent for  him  to  charge  the  defendants  on  this 
policy  to  the  amount  of  his  own  interest,  and 
also  to  the  amount  of -the  interest  of  him  for 
whom  he  was  agent  or  trustee. 

2.  That  at  the  time  this  policy  was  eflfected. 
it  was  the  intention  of  both  parties  to  insure  the 
entire  interest  *of  both  Graves  and  [*426 
Bamewall ;  and  if  such  is  not  the  literal  con- 
struction of  the  policy,  the  words  whereby  the 
policy  is  confined  to  the  interest  of  Graves 
shall  be  considered  as  having  been  inserted  by 
mistake. 

3.  That  if  the  intent  of  both  parties  cannot  be 
said  to  be  sufficiently  manifest,  still  there  is  full 
proof  of  mistake  on  one  side,  and  such  conduct 
on  the  other  as  will  prove  the  defendants  to 
have  acted  rnala  fide;  and  they  are  chargeable 
on  that  ground. 

1.  That  the  entire  property  of  Graves  and 
Bamewall  is  covered  by  the  policy. 

1,  Because  each  has  an  insurable  interest  in 
the  whole ;  and,  2.  Because  Graves  had  power 
to  act  for  himself,  and  as  agent  for  Bamewall. ' 


1,— Ingersoll  referred  to  Emeriffon,  as  an  au- 
thority that  in  such  a  policy  as  this,  neither  the 
Joint  property  of  both,  nor  the  i^hare  of  either  in 
the  Joint  property,  is  insured;  but  that  it  oovers 
only  the  separate  property  of  Graves.  But  the  book 
was  not  produced. 
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1.  It  is  not  necessary  that  the  names  of  all 
concerned  should  be  inserted  in  the  policy :  and 
such  was  the  law  in  England  until  the  year 
1785,  when  the  statute  of  25  Geo.  III.  was  en- 
acted, which  rendered  it  necessary  to  insert  the 
names  of  every  person  interested;  but  this  was 
repealed  by  the  statute  of  28  Geo,  III.  which 
only  mak€»  it  necessary  to  insert  the  name  of 
one  of  the  parties  insured,  or  his  agent. 

Nor  Is  it  necessary  that  the  insured  should 
have  the  absolute  ownership  of  the  thing.  A 
mortgageor  and  mortgagee  ma^  both  insure. 
Seamen  on  board  the  king's  ships  may  insure 
iLeir  prize  money.  A  general  property  is  one 
thing,  an  insurable  interest  another.  1  Mar- 
^uilf,  212,  213,  214. 

xV  joint  partner  has  an  insurable  interest  in 
the  whole  mass  of  partnership  property.  He 
has  a  general  right  and  authority  over  the 
whole,  whether  the  partnership  be  general  or 
special.  They  are  jointly  seized  per  mi  et  per 
font.  The  joint  effects  and  duties  survive. 
The  executor  of  a  deceased  partner  has  only  a 
rirfit  to  compel  the  survivor  to  account,  and  to 
427*]  recover  the  balance.  *Each  has  a  power 
singly  to  dispose  of  the  whole  partnership 
effects.     Cowp.  44s,  44s,  Fox  v.  Uanhiry. 

The  case  of  Page  and  Fry,  2  B.  4b  P,  240,  is 
in  point.  There  the  averment  was,  that  Hyde 
&  Ilobbs  were  interested  in  the  cargo  insured 
to  the  amount  of  all  the  money  insured  there- 
t)n;  and  although  it  was  proved  that  other  per- 
sons had  an  undivided  share  of  the  cargo,  yet 
it  was  held  that  the  averment  was  supported, 
l^rd  Eldon,  Ch.  J.,  was  of  opinion  that  the 
plaintiff  had  a  sufficient  interest  throughout  the 
^ntu*ety  of  the  cargo;  and  Heath,  J.,  said  he  did 
not  see  why  a  joint  tenant,  or  tenant  in  com- 
mon, has  not  such  an  interest  in  the  entirety  as 
will  enable  him  to  insure. 

A  French  author  is  referred  to,  but  the  book 
has  not  been  produced  that  we  might  see  the 
<^ntents,  the  limitation  annexed  to  the  opinion, 
and  its  bearing  upon  tlie  present  case.  Perhaps  it 
may  be  explained  in  1  MarsJiaU,  212.  At  the 
time  of  Emerigon  it  was  the  custom  to  execute 
blank  policies.  If  the  insured  chase  to  insert 
^>nly  the  name  of  one  of  the  persons  interested, 
perhaps  it  mi^ht  be  considered  as  estopping  him 
from  saying  that  others  were  concerned. 

A  policy  is  a  contract  of  indemnity.  It  is 
not  to  enable  the  insured  to  make  gain,  but  to 
a\'oid  loss.  One  partner  is  not  only  formally, 
Init  substantially, owner  of  the  whole, especially 
as  to  strangers.  If  it  be  said  that  he  cannot  be 
damnified  in  the  whole,  we  answer  that  one 
partner  has  only  a  right  to  the  balance  of  ac- 
count. Suppose  Graves  had  advanced  the 
whole  outfit,  the  whole  joiqt  effects  are  his 
'M'curity,  and  he  will  be  entitled  to  hold  if 
Barnewall  should  become  insolvent.  A  credi- 
tor partner  has  a  specific  lien  on  the  whole. 
The  loss  of  Graves,  therefore,  might  extend  to 
the  whole  amount  insured.  1  Vez.  242,  West 
r.  Hkip;  2  JA.  Raym.  871,  Ja^ikey  v.  Butler; 
Ctnrp.  449^  Fojr  r.  Hanhury. 

Suppose  the  interest  of  both  to  be  10,000  dol- 
lars. The  defendants  say  that  Graves  has  only 
Jhel>enefit  of  his  share,  say  5,000  dollars.  But 
(jrraves  and  Barnewall  were  to  share  in  all  cavses. 
"5,000  are  lost,  so  that  in  fact  Graves  would  be 
insmred  only  2,500  dollars. 
428*]     '•nriiere  is  no  case  where  a  joint  part- 
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nerhas  been  held  to  be  insured  for  his  share 
only. 

How  can  the  contract  be  limited  to  half  the 
amount  stipulated? 

If  it  should  be  said  that  the  other  partner 
might  have  insured  elsewhere,  the  answer  is, 
that  it  would  only  be  the  common  case  of  a 
double  insurance,  and  so  a  contribution. 

But,  2d.  Graves  might  insure  personally  for 
his  own  share,  and  as  agent  for  Barnewall  as  to 
his  share. 

A  general  agent  may  insure  without  orders. 
1  Marshall,  218. 

It  is  not  necessary  that  it  should  appear  on 
the  face  of  the  policy  that  the  principal  was  in- 
terested ;  but  the  policy  may  be  in  the  name  of 
the  agent,  and  the  interest  of  the  principal  may 
be  averred  and  proved;  even  under  the  statute 
of  28  Geo.  III.     1  MarshaU,  219. 

One  partner  is  a  general  agent  for  the  whole. 
Especially  in  a  court  of  equity,  where  one  per- 
son may  be  considered  as  trustee  for  another,  if 
the  justice;  of  the  case  requires  it. 

2.  There  is  sufficient  evidence  to  prove  that 
it  was  the  intent  of  both  parties  that  the  joint 
interest  of  Graves  and  Barnewall  should  be  in- 
sured, and  if  the  policy  is  not  so  expressed,  it 
is  a  mistake,  and  ought  to  be  so  construed. 

The  form  of  the  policy  was  framed  in  old 
times.  It  is  imperfect  and  incoherent.  It  is 
not  a  specialty,  and  is  always  construed  accord- 
ing to  the  intention  of  the  parties. 

The  joint  property  is  proved,  and  therefore 
it  is  natural  to  suppose  that  it  was  intended  by 
Graves  as  ajoint  insurance.  The  conduct  of 
Graves  and  Barnew^all  also  proves  such  to  be  the 
intent  on  their  part.  There  were  four  other 
policies,  in  all  of  which  their  joint  interest  is 
^insured.  The  letter  of  the  5th  of  May,  [*429 
and  the  representation  annexed,  show  a  plural- 
ity of  owners. 

The  words  ''as  interest  may  appear"  were 
inserted  by  desire  of  E.  Sigourney,  the  agent  of 
Graves.  For  what  reason?  It  was  not  neces- 
sary for  Graves  to  insert  them  to  oblige  him- 
seli  to  prove  his  interest.  They  are  part  of  the 
usual  clause  which  had  been  omitted  in  this 
policy,  and  by  which  the  benefit  of  the  insur- 
ance is  ustlally  extended  to  all  concerned. 

The  insertion  of  those  words  shows  the  in- 
tention .of  Graves  to  insure  for  those  in  whom 
the  interest  should  appear  to  be. 

This  intent  was  known  to  the  underwriters. 
The  letter  of  the  5th  of  May  was  left  a  whole 
day  in  the  office. 

if  they  did  know  it,  they  must  either  be  pre- 
sumed to  have  assented  to  that  intention,  or  are 
chargeable  with  fraud  in  not  explaining  them- 
selves. 

It  was  not  important  to  them  who  were  the 
owners.  It  was  sufficient  to  them  to  have  a 
warranty  that  the  property  was  neutral. 
Whether  it  belonged  to  one  or  to  twenty  per- 
sons was  not  of  the  least  importance.  They 
were  willing  to  insure  10,000  dollars  upon  that 
risk,  and  afi  that  they  could  require  was,  that 
property  to  that  amount  should  be  actually  ex- 
posed to  the  risk. 

There  is  a  variance  between  the  representa- 
tion made  to  the  New  York  offices  and  that 
made  to  the  Boston  office.  In  the  former  the 
property  is  said  to  belon|5  to  Graves  &  Barne- 
wall; in  the  latter,  to  citizens  of  the  United 
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States.  If  any  argument  should  be  attempted 
from  this  circumstance,  the  answer  is,  that  at 
New  York  Graves  and  Bamewall  were  known 
to  be  citizens  of  the  United  States.  At  Boston 
they  were  not.  The  risk  or  contract  was  not 
in  the  least  varied.  If  the  assured  had  intended 
to  impose  names  upon  the  underwriters,  they 
would  have  used  that  of  Bamewall  and  not 
Graves.  The  former  was  well  known  in  Bos- 
ton as  a  man  of  great  respectability  of  charac- 
ter, and  as  president  of  an  insurance  company 
in  New  York.  The  latter  was  scarcely  known 
at  all,  being  a  naturalized  Dutch  merchant. 
430*]  *lf ,  then,  it  was  the  intention  of  both 
parties  to  insure  the  joint  interest  of  Graves  & 
Bamewall;  or,  which  amounts  to  the  same 
thing,  if  such  was  the  intent  of  one  of  the 
parties,  and  that  intent  was  known  to  the  other, 
who  did  not  object,  nor  explain  himself,  then 
it  is  but  the  common  case  of  a  mistake  in  using 
inapt  words  to  express  the  meaning  of  the  par- 
ties, which  is  one  of  the  most  usual  grounds  of 
equitable  iurisdiction.  3  Atk,  388,  Joynes  v.  Stat- 
ham;  2  Atk.  203,  Laiigley  v.  Brown;  S  Atk,  31, 
Simpson  v.  VaugJian;  1  Vezey,  4^6,  Baker  v. 
Paine;  1  Atk.  545,  Motteux  v.  London  Assurance 
Company. 

It  is  objected  that  no  application  was  made 
to  rectify  this  mistake  until  the  loss  had  hap- 
pened. The  answer  is,  that  Graves  did  not 
Know  of  the  mistake.  The  policy  remained  in 
the  hands  of  Sigoumey,  who  swears  he  did 
not  know  it;  and  the  loss  happened  before 
the  premium  note  became  due. 

8.  That  if  the  intent  of  both  parties  cannot 
be  said  to  be  sufficiently  manifest,  still  there  is 
full  proof  of  mistake  on  one  side,  and  such  con- 
duct on  the  other,  as  will  show  that  the  defend- 
ants have  acted  mala  fide;  and  they  are  charge- 
able on  that  ground. 

To  maintain  this  ground,  we  rely  on  the  fol- 
lowing facts  which  appear  in  evidence. 

1.  The  knowledge  the  defendants  had  of  the 
intention  of  Graves  to  insure  the  joint  interest 
of  Graves  &  Bamewall. 

The  company's  departing  from  the  common 
form  of  policies  which  cover  the  real  interest  of 
all  concerned,  without  having  intimated  this 
circumstance  to  the  plaintiffs*  agent;  and  with- 
out giving  any  public  notice,  but  keeping  it  se- 
cret even  from  their  own  stockholders. 

This  notice  of  our  intentions,  and  of  the  mis- 
take we  labored  under,  and  their  silence ;  this 
deviation  from  the  accustomed  forms  of  busi- 
ness, without  notice  or  explanation,  though 
they  saw  the  complainants  acting  under  a  delu- 
sion, is  such  a  notice  of  our  understanding  of 
431*]  *the  business,  and  such  a  concealment 
of  theirs,  as  will  amount  to  fraud  in  point  of 
law. 

What  ought  to  have  been  their  conduct, 
knowing  our  intentions  and  their  own?  They 
should  have  said,  you  speak  of  your  copartner; 
name  him.  You  mean  to  cover  the  whole; 
disclose  who  are  the  owners.  We  have  departed 
from  the  accustomed  form  of  policies,  and  the 
interest  of  no  person  will  be  covered  whose 
name  is  not  inserted  in  the  policy ;  but  all  was 
silence. 

When  an  insuring  company  depart  from  the 
accustomed  form,  and  the  principles  universally 
adopted  in  this  business,  they  should  give  no- 
tice.    Otherwise  every  man  has  a  right  to  deal 
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with  them  on  the  presumption  that  they  do 
business  in  the  same  manner  as  others,  and  in 
the  old  and  established  forms.  And  when 
they  see  that  he  is  evidently  acting  upon  this 
principle,  it  is  due  to  good  faith  to  apprise  him 
of  his  mistake.  To  withhold  information,  to 
suffer  him  to  proceed  in  his  mistake,  and  pay 
his  money  under  delusion,  when  a  word  would 
have  saved  him,  has  every  ingredient  of  deceit. 
It  is  suppressio  vert;  it  is  by  silence  and  con- 
cealment to  draw  a  man  to  conclude  an  agree- 
ment contrary  to  his  intent. 

They  who  demand  good  faith  should  practice 
it.  He  who  exacts  equity  should  do  it.  The 
underwriter  demands  and  receives  it  at  the  peril 
of  the  premium.  The  insured  shall  enforce  it 
against  him  by  obliging  him  to  execute  the  con- 
tract as  he  had  a  right  to  understand  it.  Each 
ought  to  know  all.  2  Strange,  1183,  Seaman  v. 
Fonerewu;  Park,  £00,  tOl;  2  Vem.  654,  I^ 
bettson  v.  Rhodes;  Park,  208,  213;  1  East,  3^5, 
MaanM  V.  Henderson;  3  Burr.  1905,  Carter  r. 
Boehm. 

If  an  explanation  had  taken  place  it  would 
have  made  no  alteration  of  the  risk  or  the  pre- 
mium; for  Barnewall  is  aLso  an  American  citi- 
zen. If  they  had  disclosed  their  secret  regulations 
tmd  intentions,  it  would  but  have  added  a  name 
to  the  policy.  What.then,  is  it  but  treasuringup  an 
unimportant  circumstance  till  the  event  happens, 
taking  the  premium,  and  yet  defeating  the  very 
contract  of  which  it  was  the  price.  1  Marshatt, 
216. 

*It  is,  therefore,  contended,  that  if  the  [*432 
intention  of  both  parties  has  not  been  fully 
proved,  the  defendants  are  chargeable  on  the 
ground  of  fraud.  This  gives  the  court  full  ju- 
risdiction; and  this  court  will  enforce  the  con- 
tract against  them,  as  it  ought  to  have  been 
fulfilled.  It  will  consider  Graves  as  acting  for 
both,  and  the  restriction  as  happening  by  mis- 
take or  fraud. 

Harper,  contra,  con.sidered,  Ist.  The  law 
upon  which  the  plaintiffs  rely. 

2d.  The  equity  of  the  case* 

1.  As  to  the  law.  It  is  r<v»  judieata.  This 
very  case  has  been  decided  at  law. 

Marshall,  Ch.  J.  The  case  at  law  wa^c 
decided  on  a  defect  in  the  declaration. 

Harper.  That  gives  them  no  equity.  They 
w^ere  bound  to  make  out  their  case  at  law*. 
Thev  ought  to  have  made  a  good  declaration. 

Why  is  this  court  applied  to?  To  cure  some 
defect  or  mistake  in  the  policy.  But  for  this, 
there  was  a  remedy  at  law.  A  court  of  law^ 
will  construe  the  policy  according  to  the  in- 
tent. 

If  they  are  not  estopped  from  proceeding  at 
law  by  the  judgment  at  law,  let  them  begin 
again.  But  if  they  are  barred  by  the  judg- 
ment at  law,  and  this  is  a  question  to  which  a 
court  of  law  is  competent,  they  have  no  remedy 
in  equity. 

But  let  us  consider  the  law  which  has  been 
urged.  A  partner  has  a  right  to  use  the  part- 
nership name  for  joint  purposes;  but  he  cannot 
bind  the  firm  in  his  own  name.  He  cannot  in 
his  own  name  transfer  the  joint  property.  His 
interest  is  different  from  his  power.  If  lie  make 
a  will,  nothing  but  his  share  of  the  joint  prop- 
erty passes.  He  may  in  his  own  name  insure 
his  individual  share  of  the  joint  property. 
Perhaps  his  partners  do  not  choose  to  msu're 
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their  interest.  Shall  he  in  his  own  name  bind 
them  to  pay  the  premium?  Individual  part- 
ners often  underwrite  upon  the  risks  of  their 
own  house. 

433*]  •There  is  good  reason  why  the  names 
of  all  the  owners  ought  to  be  known  to  the 
underwriters.  If  a  man  has  been  detected  in  a 
covered  trade,  the  risk  is  greater  than  if  he  had 
always  been  known  to  carry  on  a  fair  trade. 
One  of  the  secret  partners  may  perhaps  be  a 
subiect  of  a  belligerent  power. 

This  is  not  a  case  of  general  partnership.  It 
is  a  particular  adventure.  It  is  not  such  a  part- 
nership as  IB  mentioned  in  the  books.  One 
joint  tenant,  or  tenant  in  common,  cannot  dis- 
pose of  the  interest  of  the- co-tenant.  There 
are  joint  tenants  of  ships  as  well  as  of  land. 
In  a  particular  transaction  of  this  kind,  one 
cannot  sell  the  whole  ship.  As  agent  he  could 
not  do  it  without  a  special  power.  One  part- 
ner cannot,  as  agent,  without  a  special  power, 
sign  any  paper  to  bind  his  copartner,  nor  can 
he  contract  as  agent.  He  can  only  use  the 
name  of  the  firm. 

The  words  *  *  as  interest  shall  appear, "  are  said 
to  be  tantamount  to  the  whole  omitted  clause. 

But  they  only  make  the  difference  between 
an  open  and  a  valued  policy.  The  statute  of 
So  Oeo.  III.  says,  the  names  of  all  concerned 
shall  be  inserted  in  the  policy,  and  yet,  after 
that  statute,  the  words  "as  interest  shall 
appear,"  were  still  used. 

2d. .  As  to  the  equity  of  the  case. 

We  admit  that  a  policy  is  a  contract  of 
indemnity,  and  that  what  the  parties  meant  at 
the  time  ought  to  be  carried  into  effect;  and 
that  auppresfdo  vert  will  avoid  it.  All  this  re- 
sults from  the  nature  of  contracts,  which  re- 
quires the  assent  of  two  minds. 

We  admit  also  that  it  may  have  been  the  in- 
tent of  Graves  to  insure  the  joint  interest  of 
Graves  &  Barnewall.  *But  was  that  intent 
known  to  us?    Hie  labor;  hoc  apiu. 

It  is  true  that  they  acted  as  joint  owners  to 
each  other,  and  to  their  agent;  and  in  some 
cases  they  made  insurances  jointly,  but  not  in 
this  case. 

434*]  *Why  is  there  a  variance  between 
the  representation  made  to  the  New  York 
offices,  and  that  made  to  the  Boston  office? 
Why  is  the  name  of  Barnewall  omitted  in  the 
latter?  Why  in  the  letter  of  the  5th  of  May  is 
it  not  said  who  were  meant  by  the  expressions 
"we,"  "partners,"  "citizens  of  the  United 
States?" 

The  letter  of  the  5th  of  May  is  only  an  appli- 
cation to  know  the  premium,  not  a  request  to 
make  insurance.  It  states  his  maximum,  and, 
therefore,  it  is  not  probable  that  Sigourney 
would  make  it  known.  He  is  probably  mis- 
taken in  his  deposition.  He  might,  and  prob- 
ably did,  give  a  copy  of  the  representation. 
But  the  original  representation  is  on  the  back 
of  the  same  leaf  on  which  the  letter  of  the  5th 
of  May  was  written. 

The  letter  of  the  15th  of  May  requests  Sigour- 
ney to  have  insurance  made  on  21,000  dollars, 
as  interest  shall  appear.  This  shows  that  he 
did  not  mean  absolutely  to  insure  and  pay  the 
premium  for  21,000  dollars,  but  only  so  much 
thereof  as  his  uncovered  interest  should  amount 
to.  This  explains  also  the  meaning  of  the 
words  "  I  request,"  &c. 
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As  to  the  alteration  of  the  form  of  the  policy. 
The  answer  states  that  they  never  had  used  any 
other.  Sigourney  ought  to  have  read  it  before 
he  agreed  to  it.  It  was  his  own  folly  that  he 
did  not.     It  was  not,  therefore,  auppressio  veri, 

IngersoU,  on  the  same  side. 

If  there  was  a  mistake  on  the  side  of  the  in- 
sured, yet  the  written  policy  is  superior  to  parol 
testimony.  If  the  knowledge  of  that  intent 
cannot  be  brought  home  to  the  insurers,  the 
parol  testimony  is  of  no  avail.  Here  is  a  writ- 
ten instrument,  and  if  it  is  not  in  itself  doubt- 
ful, you  cannot  resort  to  parol  testimony.  You 
cannot  resort  to  extraneous  circumstances  to 
create  a  doubt,  when  the  instrument  itself  is  clear 
and  explicit.  All  persons  have  a  right  to  make 
such  contracts  as  thev  plea.se;  and  tney  will  be 
bound  by  them,  unless  they  are  contrary  to 
law ;  or  unless  fraud  can  be  shown. 

*If  double  insurance  is  made,  the  in-  [*43^ 
sured  may  resort  to  either  policy.  The  forms 
of  policies,  as  to  the  necessity  of  naming  all  the 
persons  concerned,  and  as  to  double  insurance, 
are  often  varied. 

Here  Graves  agrees  that  if  double  insurance 
should  have  been  made  before,  he  will  resort  to 
this  policy  for  so  much  only  as  shall  remain  un- 
covered by  other  policies ;  and  it  is  to  be  "  as 
interest  shall  appear."  It  contains  also  several 
other  special  agreements. 

From  the  time  of  the  incorporation  of  the 
Boston  Marine  Insurance  Company,  by  the  form 
of  policies  which  they  adopted,  they  declared  to 
the  world  the  terms  of  their  contract.  They 
say,  we  will  not  insure  the  interest  of  persons 
not  named ;  we  will  not  contribute  with  prior 
underwriters  on  the  same  risk;  we  will  be  an- 
swerable only  for  so  much  as  shall  be  uncovered 
by  preceding  policies. 

By  the  terms  of  this  policy  the  interest  of 
Graves  only  is  insurea.  By  accepting  the 
policy  he  agreed  to  it.  and  is  bound  as  if  he  had 
signed  it. 

The  policy  is  also  altered  from  the  old  form 
in  other  respects.  It  relinquishes  the  right  of 
contribution  in  case  of  subsequent  double  in- 
surance. Graves  would  have  held  them  to  this 
stipulation;  and  if  they  were  bound  by  the 
alterations,  he  must  be  bound  by  them  too. 

The  number  of  this  policy  is  649;  in  so  many 
instances,  therefore,  they  had  declared  to  the 
world  their  terms  of  insurance. 

If  the  policy  does  cover  Barnewall,  the  rem- 
edy of  the  plaintiffs  is  at  law.  If  it  does  not, 
then  Barnewall  is  excluded,  unless  they  can 
show  a  different  intent  of  the  parties. 

1.  On  general  principles  does  insurance  by 
one  partner,  in  his  own  name  only,  cover  the 
joint  interest  of  both? 

2.  If  not,  do  the  particular  circumstances  of 
this  case  form  an  exception  to  the  general  rule? 

*1.  One  part  owner  cannot  insure  [*43G 
the  share  of  the  other  part  owner  without  spe- 
cial authority.  If  not  concerned  in  the  sale  of 
the  cargo,  they  are  not  joint  partners,  but  joint 
owners.  Burr.  S7^0.  One  joint  partner  can 
insure  only  his  share.  The  others  may  choo.se 
to  insure  elsewhere.  The  insurance  company 
had  a  right  to  say  they  would  not  insure  a  per- 
son not  named. 

If  by  law  the  insurance  by  one  covers  both, 
there  is  no  remedy  in  equity. 

2d.  The  whole  extent  oiElisha  Sigourney 's 
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powers  hy  the  letter  of  the  5th  of  Mav,  was  to 
inquire  tlie  rate  of  the  premium,  ^e  never 
made  any  application  for  msurance.  The  only 
application  for  insurance  was  made  by  Andrew 
Sigoumey  on  the  14th  of  June,  (not  grounded 
on  the  letter  of  the  5tli  of  May,)  and  after  in- 
surance had  been  made  at  other  offices.  The 
insurance  was  made  on  a  copy  of  instructions 
for  insurance  at  other  offices  which  contained 
the  name  of  no  person  to  be  insured  but  Graves. 
This  is  a  sealed  instrument,  and  yet  it  is  at- 
tempted to  set  it  aside  on  the  ground  of  mistake, 
in  the  omission  of  a  name,  when  the  only  name 
given  by  the  plaintiffs'  a^ent  was  inserted.  It 
appears'  by  May's  deposition,  that  Andrew  Sig- 
oumey read  the  policy  deliberately  before  he 
^ve  the  premium  note.  But  if  he  did  not  read 
It.  it  was  his  own  iteglect.  He  says  he  did  read 
the  written  part.  But  the  name  of  Graves  was 
written,  ana  he  must  have  seen  that  his  name 
alone  was  inserted. 

The  case  of  Page  v.  Fry,  S  Bos.  cfc  PuU.  HO, 
was  a  valid  policy.  It  was.  therefore,  sufficient 
if  any  interest  appeared.  The  only  object  was 
to  show  it  no^  to  be  a  wagering  policy.  The 
legal  propert  V  was  in  the  plaintiffs,  and  it  ap- 
peared that  tlie  house  of  Hacks  had  only  a  bene- 
ficial interest,  so  that  the  averment  in  the  dec- 
laration was  not  falsified  by  the  evidence. 

The  only  effect  of  the  words  * '  as  interest  may 
appear,"  was  to  make  it  an  open  policy.  They 
do  not  refer  to  the  persons  concerned  who  are 
not  named.  The  meaning  is,  that  the  under- 
writers will  insure  the  whole  interest  which 
Graves  shall  prove  he  had  at  risk,  provided  it  did 
not  exceed  10.000  dollars. 
437*]  *If  they  could  be  construed  to  mean 
the  interest  of  all  persons  concerned,  whether 
named  or  not,  they  would  open  the  door  to  all 
the  frauds  intended  to  be  guarded  against  by 
the  terms  of  the  policy. 

The  case  cited  from  Park,  3,  does  not  show 
the  power  of  a  court  to  modify  a  policy,  accord- 
ing to  the  recollection  of  witnesses  as  to  what 
passed  six  weeks  before  the  policy  was  agreed 
upon.  On  the  contrary.  Lord  Hdrdimcke,  in 
Park,  f,  says,  that  to  show  that  a  policy,  which 
is  a  contract  in  writing,  has  been  framed  con- 
trary to  the  intent  and  real  agreement,  requires 
the  "strongest  proof  possible." 

Stockton,  in  reply. 

We  admit  that  if  we  have  a  clear  remedy  at 
law,  wc  have  none  in  equity.  But  this  objec- 
tion does  "dot  ripply  to  our  second  point,  which 
considers  Graves  aJT^Stoatee  or  agent  for  his 
partner  "^'^ 

It  is  said  that  iu  tjiP  V*^  of  joint  tenants 
thei-e  is  a  difference  lipi  ^*'i?  ^^^^^  power  and 
their  interest.  But  ininV?^^'^°^  ^^^  ^^^^  P^^ 
my  et  mr  tout  Thp  in.  '*°  \»  ^^  each  extends 
over  the  whole  and  i^  T^^  \i^  ^he  power  is 
equally  ext^nsL  ""^  '"^  chattc^ 

A  distinction^  ia  «i„  .  .  V*^tween  joint 
partners  and  joint  ^JJt  ^^^$}^  ^i  "c^  is  no  dif- 
ference. AmCLT'"'-  But  tht?i^^\tends.  it 
is  governed  by  all  tuf  P?''t"ership  eT^  general 
partnership.  ^"®  PnncipJes  of  rt^ 

Each  part  owu^.^  .  r  my  et  per 

tout.    Watmji,  7^>\     ^"^  V(mmHi  per ', 

The  presumption,  v,^^  ^^^  Graves  & 

Barnewall  were  general  ^'«r,^  tli^rs.      There 
is  no  evidence  to  the  coijjj^  p©*^ 

It  is  in  evidence  that  in  ^Jny  cases  respect- 
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ing  this  ship  and  cargo,  Graves  acted  for  Bamc- 
wall  as  well  as  for  himself,  and  that  Bamewall 
assented  to  such  acts,  and  never  questioned  the   * 
authority. 

*It  seems  to  be  admitted  that  it  was  [*43S 
the  intention  of  Graves  to  insure  for  his  partner 
as  well  as  for  himself.  And  we  say  that  the 
evidence  is  strong  that  his  intention  was  known 
to  the  underwriters. 

The  question  of  fraud  depends  upon  their 
knowledge  of  our  intention,  and  not  informing 
us  of  the  alteration  in  their  policy. 

The  general  practice  of  that  office  was  not  in 
itself  notice ;  and  there  is  no  evidence  of  actual 
notice.  * 

Marshall,  6%.  J. ,  delivered  the  opinion  of 
the  Court. 

The  points  made  by  the  plaintiffs  in  this  case, 
are, 

Ist.  That  the  policy  does  really  insure  their 
joint  property  on  board  the  ship  Northern  Lib- 
erties, so  far  as  the  same  was  at  the  time  un- 
covered by  prior  assurances. 

2d.  That  if  the  property  be  not  insured  at 
law,  yet  it  was  intended  to"  be  insured,  and  this 
court  will  relieve  against  the  mistake  in  the 
agreement. 

1st.  That  the  policy  does  really  insure  the 
joint  property  of  Graves  &  Bamewall. 

The  words  are  "the  President  and  Directors 
of  the  Boston  Marine  Insurance  Company,  do 
by  these  presents  cause  John  Boonen  Graves  to 
be  assured  10,000  dollars,  on  property  on  board 
the  ship  Northern  Liberties,  as  property  may 
appear." 

These  words,  it  is  contended  by  the  counsel 
for  the  plaintiffs,  insure  the  joint  property  of 
Graves  &  Bamewall,  so  as  to  cover  the  interest 
of  each. 

The  operation  of  the  words  themselves,  taken 
in  their  ordinary  sei^Re,  would  certainly  not 
extend  beyond  the  interest  held  hy  Graves  in 
the  cargo.  The  words  *  *  as  property  Tnay  [*43d 
appear,"  seem  to  restrict  the  general  terms  of 
the  policy  to  the  interest  of  the  person  named  in 
it.  Admitting  this  to  be  true,  it  is  still  con- 
tended that  the  interest  of  each  partner  in  the 
whole  partnership  stock  is  an  insurable  interest; 
and  as  it  was  obviously  the  intention  of  Graves 
to  insure  for  his  partner  as  well  as  for  himself, 
the  policy  ought  to  receive  a  construction  which 
will  effect  this  intent.  The  reasoning  in  sup- 
port of  the  power  of  each  partner  to  insure  the 
joint  property  is  certainly  strong  and  well 
founded.  But  the  doubt  in  this  case  is  not 
whether  Graves  could  have  insured  the  interest 
of  his  partner,  but  whether  he  has  Insured  it. 

It  is  true  that  Barnewall  need  not  have  been 
named  in  the  policy ;  but  the  contract  ought  to 
have  been  so  expressed  (since  it  is  an  open  pol- 
icy) as  to  show  that  the  interest  of  some  other 
person  than  Graves  was  secured,  if  such  was  to 
be  the  effect  of  the  instrument. 

It  is  a  good  general  principle  that  written 
agreements  ought  to  be  expounded  by  them- 
selves. But  if  the  same  words  are  to  be  con- 
sidered as  insuring  the  interest  of  Graves  only, 


1.— This  case  was  arurued  at  February  terra,  1804, 
by  Stockton  and  Martin,  for  the  plaintiffs  in  error, 
and  by  Harper  and  Key,  for  the  defendants;  but 
as  the  arguments  did  not  eseentially  vary  from 
those  urged  at  the  present  term,  it  has  been  thought 
unnecessary  to  report  them. 
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or  the  interest  of  Graves  &  Barnewall.  accord- 
ing to  extrinsic  circumstances,  the  certainty  ex- 
pected from  a  written  agreement  will  be  very 
much  impaired. 

The  interest  of  Barnewall,  therefore,  cannot 
lie  considered  as  insured  by  this  policy,  under 
the  power  of  one  partner  to  insure  the  share  of 
his  copartner.  If  it  is  insured,  it  must  be  as  the 
interest  of  Graves. 

Several  cases  have  been  stated  in  which  Graves 
might  sustain  a  loss  by  the  loss  of  Bamewall's 
part'of  the  cargo,  and,  therefore,  it  has  been 
<^ntended.  that  he  may  be  indemnified  against 
that  risk,  in  a  policy  professing  to  cover  only 
hU  own  interest. 

The  case  put  is,  that  Graves  might  have  paid 
for  the  whole  cargo,  and  have  retained  a  lien 
upon  it  for  his  reimbursement.  But  in  that  case 
bi8  interest  would  not  be  the  result  of  his  char- 
acter as  a  partner,  but  would  be  in  the  nature 
of  a  mortgage.  The  question  would  not  be 
generally,  whether  the  mterest  of  a  copartner 
may  be  "said  to  comprehend  all  the  partnersliip 
effects,  but  whether  a  mortgagee,  or  other  per- 
son having  a  lien  upon  property,  may  be  said 
to  have  an  interest  in  the  whole  of  it.  As  a 
440*]  claim  so  *founded  would  rest,  not  on 
the  ^neral  principles  of  partnership,  but  on  the 
particular  circumstances  of  the  case,  those  cir- 
iunwtances  ought  to  be  made  out,  in  order  to 
Hititle  the  plaintiffs  to  avail  themselves  of  the 
argument.  Not  being  made  out,  they  do  not 
belong  to  the  case. 

If  a  suit  at  law  had  been  brought  on  this  pol- 
icy, it  would  only  have  been  brought  in  the 
name  of  Graves,  and  he  must  have  averred  prop- 
erty on  board  the  vessel.  He  could  only  have 
been  entitled  to  recover  to  the  amount  of  prop- 
erty uninsured.  Would  it  have  tieen  sufficient 
under  such  an  averment  to  have  shown  that  the 
interest  of  his  partners  and  himself  amounted  to 
the  sum  he  claimed,  or  if  he  had  averred  prop- 
erty in  himself  and  another  to  the  amount  of 
10,000  dollars,  would  such  an  averment  have 
entitled  him  to  a  judgment  for  the  whole  sum? 
In  ordinary  transactions  the  plaintiff  would  cer- 
tainly fail  ID  an  attempt  founded  on  similar  prin- 
ciples. 

A  policy,  though  construed  liberally,  is  still 
especial  contract,  and  imder  no  rule  for  pro- 
cewiings  on  a  special  contract,  could  the  interest 
of  a  copartnership  be  given  in  evidence  on  an 
averment  of  individual  interest,  or  an  averment 
of  the  interest  of  a  company  be  supported  by  a 
^I)ecial  contract  relating  in  its  terms  to  the  int«r- 
Ht  of  an  individual. 

But  it  is  contended  that  an  insurable  interest 
i«i  distinct  from  interest  in  the  ordinary  accepta- 
tion of  the  word ;  and  several  cases  have  been 
citwl  in  support  of  this  doctrine.  Those  cases 
irenerally  appear  to  be  answered  by  a  distinc- 
tion taken  by  the  defendants'  counsel  between 
the  interest  and  the  power  of  a  copartner.  But 
the  case  of  P/ige  r.  />y,  reported  in  S  B(P8.  dt 
!\ll.  240,  certainly  countenancas  the  doctrine 
maintained  by  the  plaintiffs,  and  ought  to  be 
jiarticularly  considered.  But  before  that  case 
i**  adverted  to,  it  may  be  proper  to  mention 
what  appeared  to  be  the  opinion  of  Judge  Bul- 
l<'r.  in  the  case  of  Perchard  v.  Whitniore,  report- 
;'d  in  the  same  book,  in  page  155.  In  that  case 
it  appears  to  have  been  considered  as  a  clear 
principle, tli!it  if  in  an  action  on  a  policy,  and  on 
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an  averment  of  interest  in  the  plaintiffs,  it 
should  appear  that  the  plaintiffs  and  another 
were  interested,  the  action  would  not  be  main- 
tainable. That  opinion  would  apply  to  the 
case  at  bar;  but  as  the  question  *was  not  r*44 1 
directly  decided,  and  was  the  opinion  of  a  sin- 
gle juclge,  it  may  be  supposed  to  yield  to  the 
case  of  Page  v.  Pry,  where  it  is  said,  that  ques- 
tion came  directly  before  the  court. 

The  case  of  Page  v.  Fry  was  an  action  brought 
by  an  agent  on  a  policy  signed  by  himself,  and 
in  the  declaration  he  averred  an  mterest  in  the 
whole  cargo  insured  in  Messrs.  Hyde  and  Hobbs. 
It  appeared  in  evidence,  that  after  the  purchase 
of  the  cargo,  and  before  the  insurance  was  made, 
a  house  by  the  name  of  Hacks  had  taken  an 
interest  in  it,  and  for  this  variance  between  the 
averment  and  the  proof,  the  defendants  moved 
for  a  iK>nsuit. 

It  is  worthy  of  remark  that  no  doubt  was  en- 
tertained of  the  right  of  the  plaintiffs  to  recover 
the  whole  sum,  hSi  the  declaration  stated  the 
truth  of  the  case.  And  that  the  counsel  in  sup- 
port of  the  action  did  not  allege  that  the  inter- 
est of  Hacks  was  insured  as  the  interest  of 
Hyde  and  Hobbs,  or  that  on  an  averment  of  a 
particular  interest  a  joint  interest  might  be  given 
m  evidence;  but,  that  the  averment  was  imma- 
terial under  the  acts  of  parliament,  and  being 
alleged  under  a  ncUieet  would  not  vitiate.  The 
invoices  having  been  made  out  in  the  name  of 
Hyde  and  Hobbs,  who  paid  for  the  cargo,  he 
also  contended  that  the  prima  facie  right  was 
in  ttilm,  and  that  Hacks  had  only  an  equitable 
interest. 

The  argument  goes  upon  the  admission  that 
the  variance,  under  the  circumstances  which  at- 
tend the  case  at  bar,  would  be  fatal. 

The  same  remark  applies  to  the  argument  in 
support  of  the  nonsuit. 

This  deserves  consideration,  since  it  certainly 
warrants  an  opinion  that  previous  to  that  case 
the  law  was  generally  understood  to  require 
that  the  averment  of  interest  in  an  action  on  a 
policy  should  be  supported  by  testimony  cor- 
responding with  that  interest,  according  to  the 
general  acceptation  of  the  term. 

Lord  Eldon  certainly  states  his  opinion  in 
favor  of  the  action  to  be  founded  on  the  inter- 
est of  the  plaintiffs  in  the  entirety  of  the  carco. 
But  in  examining  that  opinion  *it  does  r*442 
not  appear  to  be  supported  by  the  authorities 
he  cites,  and  the  words  he  uses  in  the  conclusion 
would  seem  to  imply  that,  contrary  to  his  rea- 
soning, he  paid  some  respect  to  the  circum- 
stances under  which  Hacks  had  become  con- 
cerned. "I  think,"  says  his  lordship,  *'the 
plaintiff  had  a  sufficient  interest  in  the  entirety 
of  this  cargo,  notwithstanding  other  persons 
had  a  beneficial  interest  in  a  part."  The  word 
'•  beneficial"  seems  to  imply  something  distinct 
from  a  legal  interest,  and  to  correspond  with 
the  terms  equitable  interest,  which  had  been 
used  by  the  plaintiffs'  counsel.  The  opinions 
of  justices  Heath  and  C'hambre  seem  to  be 
founded  on  this  being  a  valued  policy,  and  on 
the  plaintiff's  having  such  an  interest  as  would 
entitle  him  to  insure  under  the  act  of  parlia- 
ment, and  that  the  substance  of  the  averment 
was  nothing  more  than  that  the  plaintiffs  had 
an  interest  in  the  cargo  which  would  satisfy 
the  act.  The  opinion  of  Judge  Rooke  is  accom- 
panied with  no  explanation  whatever. 
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This  case,  even  was  the  decision  an  authority, 
is  too  imperfectly  reported  to  be  permitted  to 
overthrow  a  system  which  was  previously  es- 
tablished. 

It  is  the  opinion  of  the  court,  that,  on  the 
legal  construction  of  this  policy,  John  Boonan 
Graves  is  insured  to  the  extent  of  his  own  inter- 
est in  the  cargo,  but  that  the  interest  of  his  co- 
partner is  not  insured. 

Were  it  otherwise,  the  remedy  would  be  com- 
plete at  law,  and  of  consequence  the  plaintiffs 
could  not  maintain  their  bill  in  a  court  of  equity. 

2d.  It  remains  to  inquire  whether,  under  the 
circumstances  of  the  case,  a  court  of  equity 
will  relieve  the  plaintiffs  against  the  mistake 
alleged  to  exist  in  the  contract,  and  extend  the 
insurance  to  the  whole  partnership  interest. 

That  Graves  intended  to  insure  the  whole  is 
proved  in  a  manner  which  is  perfectly  satisfac- 
tory. 

That  the  company  believed  themselves  to  be 
insuring  the  property  of  Graves  onlj  is  probable. 
Certainly  such  is  the  evidence  m  the  cause. 
There  is  no  ground  for  imputing  to  the  com- 
pany a  knowledge  that  the  policy  did  not  cor- 
respond with  the  intentions  of  the  insured. 
443*]  *If ,  then,  the  relief  which  they  ask 
should  be  granted  to  the  plaintiffs,  it  must  be  on 
the  principle  that  the  information  laid  before  the 
insurance  company  was  sufficient  to  apprise 
them  of  the  fact,  and  to  require  that,  on  the 
principles  of  good  faith,  they  should  suggest  to 
the  agent  of  the  plaintiffs  the  departure  of  their 
policy  from  the  ancient  form.  • 

This  information  is  in  writing,  and  is  con- 
tained in  the  letter  of  the  5th  of  May,  and  in 
the  representation  of  the  risk  which  accom- 
panied it. 

The  letter  must  be  considered  as  having  been 
seen  by  the  officers  of  the  company ;  but  as  it  was 
shown  not  for  the  purpose  of  commencing  a 
contract,  but  of  inquiring  into  the*  terms  on 
which  a  contract  might  probably  be  made,  it  is 
reasonable  to  suppose  that  the  nature  of  the 
risk  was  the  only  subject  of  consideration,  and 
that  the  question  whether  the  property  belong- 
ed to  one  or  more  persons  never  occurred.  A 
month  elapsed  before  a  second  application  was 
made,  and  as  the  d&scription  of  the  risk  was 
again  laid  before  the  president,  it  could  not  be 
required  from  him  to  retain  in  his  mind  a  cir- 
cumstance casually  suggested  in  a  letter  seen  so 
long  before,  to  which  circumstance  there  was 
nothing  to  direct  his  particular  attention. 

It  is,  then,  on  the  representation  of  the  risk, 
and  on  the  verbal  communications  of  Andrew 
Sigoumey,  that  the  case  must  depend. 

The  representation  contains  an  averment  that 
"  the  sliip  and  cargo  really  and  truly  belong  to 
citizens  of  the  United  States."  But  as  only  a 
small  part  of  the  cargo  was  insured  by  the  Bos- 
ton company,  this  averment  contains  no  infor- 
mation that  any  other  than  John  Boonen  Graves 
was  interested  in  the  particular  policy  then  to 
be  entered  into. 

In  the  letter  there  is  another  expression  which 
has  been  much  relied  on.  It  is, ' '  on  this  vessel's 
car^o  we  want  insurance. "  This  expression  has 
been  considered  as  sufficiently  indicating  that  the 
application  wjis  made  in  behalf  of  more  than 
one  person ;  and  this  expression  has  produced 
444*]  the  principal  difficulty  of  the  case;  *but 
on  reflection  it  has  been  thought  too  ambiguous 
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to  authorize  a  change  in  the  legal  import  of  a 
written  contract. 

The  description  obviously  relates  to  the  whole 
cargo;  but  the  application  for  insurance  "was 
only  for  a  pait  of  it.  If  that  application  ^was 
made  in  the  name  of  Graves  only,  it  was  no  ud- 
reasonable  supposition  that  the  other  parties 
concerned  might  be  separately  insurea,  and 
that  the  policy  then  required  was  desipied  to 
cover  Graves  only.  That  the  application  wan 
so  made  must  be  inferred  from  the  circum- 
stance that  the  policy  was  so  framed  at  a  "time 
when  there  could  be  no  motive  for  varying  it 
from  the  insurance  applied  for;  and  that  Sis:- 
oumey  does  not  allege  himself  to  have  made 
any  communications  to  the  president  indicating^ 
a  wish  to  insure  others  than  Graves. 

These  grounds  are  too  equivocal  to  warrant  the 
court  in  varying  a  written  contract  in  a  case  at- 
tended with  the  circumstances  which  appear  in 
the  present. 

The  policy  was  ih  the  possession  of  the  a^nt 
for  the  plaintiffs,  and  ought  to  have  been  un- 
derstood by  him  before  it  was  executed ;  he  re- 
tained it  in  his  possession  for  several  months 
before  a  mistake  was  alleged.  Under  such  cir- 
cumstances, the  information  given  to  the  insur- 
ance company  ought  to  be  very  clear  to  iustify 
a  court  of  equity  in  confomung  the  policy  to 
the  intention  of  one  of  the  parties,  which  was 
not  communicated  to  the  other  till  the  loss  had 
happened. 

tinder  the  circumstances  of  the  case,  a  court 
of  equity  cannot  relieve  against  the  mistake 
which  has  been  committed ;  and  as  the  remedy 
of  the  plaintiff,  Graves,  on  the  policy,  to  the 
extent  of  his  interest,  is  complete  at  law,  the, 
decree  of  the  circuit  court  dismissing  his  bill 
must  be  affirftied. 

Judgement  affirmed. 

Cited— 4  How.  224;  19  How.  278;  2  Black  551;  IS 
Wall.  &li\  15  Wall.  228 ;  1  Bald.  407,  416,  4S0 ;  3  Maaon 
10, 15;  2  Wood. &  M.  29 ;  8  Otto  89,  90;  12  Id.  549. 


♦HEPBURN  AND  DUNDAS        l»4r4.4> 
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A  citizen  of  the  District  nt  Columbia  cannot  main> 
tain  an  action  airalnst  a  citizen  of  Virginia,  Id  the 
circuit  court  for  the  Vlrffinla  district.  A  citizen  of 
the  District  of  Columbia  is  not  a  citizen  of  a  state* 
within  the  meaning  of  the  constitution. 

THIS  was  a  question  certified  from  the  circuit 
court  for  the  fifth  circuit,  holden  in  the 
Virginia  district,  on  which  the  opinions  of  the 
judges  of  that  court  were  opposed,  {See  Lair^t 
of  U.  8.  tol.  6,  p.  89,'  8.  6.) 

The  certificate  sets  forth  that  '*in  this  cause 
it  occurred  as  a  question  whether  Hepburn  <S: 
Dundas,  the  plaintiffs  in  this  cause,  who  are 
citizens  and  residents  of  the  District  of  Columbia, 
and  are  so  stated  in  the  pleadings,  can  maintain 
an  action  in  this  court  against  the  defendant, 
who  is  a  citizen  and  inhabitant  of  the  common- 
wealth of  Virginia,  and  is  also  stated  so  to  be  in 
the  pleadings,  or  whether,  for  want  of  jurisdic- 
tion, the  said  suit  ought  not  to  be  diRmissed." 

I.— Present,  Marshall,  Ch.  J.  Cushing,  Pater- 
son,  Chase,  and  Washington,  Ju$tic4». 
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£.  J.  Lee,  for  the  plaintiffs.  This  question 
arisen  under  the  ^  section  of  the  Sd  article  of 
the  constitution  of  the  United  States,  which  de- 
tines  the  jurisdiction  of  the  courts  of  the  United 
States. 

The  particular  words  of  the  section  which 
apply  to  the  question  are  those  declarimr  that 
the  jurisdiction  of  the  courts  of  the  United 
States  shall  extend  "to  controversies  between 
eUizens  of  different  states." 

If  such  words  are  used  in  the  constitution  as, 
according  to  their  literal  meaning,  will  give  ]u- 
rkliction  to  the  court,  it  is  all  that  is  necessary 
to  be  established. 

It  is  essential,  in  determining  this  question,  to 
a^^ertain  the  import  of  the  term  '  *  stales, "  which 
in  itself  is  a  vague  expression.  It  will  some- 
times mean  an  extent  of  country  within  certain 
limits,  within  which  the  authority  of  the  neigh- 
boring country  cannot  be  lawfully  exercised. 
It  sometimes  means  the  government  which  is 
established  in  separate  parts  of  a  territory  occu- 
pied by  a  political  society.  *It  may  also  be  said 
to  be  a  society  by  which  a  multitude  of  people 
446*]  unite  together  under  *the  dependence 
of  a  superior  power  for  protection,  f  Burlama- 
qiii,  il.  And  sometimes  it  means  a  multitude 
of  people  united  by  a  communion  of  interest 
and  bv  common  laws.  This  is  the  definition 
given  by  Cicero. 

Either  of  the  above  definitions  will  bnnn:  the 
district  within  the  meaning  of  the  constitution. 
It  is  certainly  such  an  extent  of  country  as  ex- 
cludes from  within  its  limits  the  force  and  oper- 
ation of  the  laws  of  the  governments  which  ad- 
join it.  There  exists  within  it  a  political  society 
with  a  government  over  it.  That  government, 
for  all  general  concerns  of  the  society,  is  the 
Congress  and  President  of  the  Unitea  States. 
And  as  to  its  local  concerns,  there  are  subordi- 
nate authorities  acting  under  the  superintend- 
ence of  the  national  government.  This  political 
society  is  dependent  upon  the  superior  power 
of  the  United  States. 

It  is  not  essential  to  the  formation  of  a  state 
that  the  members  of  it  should  have  the  power 
in  all  cases  of  electing  their  own  officers;  but  it 
!:« sufficient  that  there  are  certain  rules  laid 
down  either  by  themselves,  or  those  bv  whom 
they  have  submitted  to  be  governed,  for  their 
conduct. 

The  people  of  the  district  are  governed  by  a 
power  to  which  they  have  freely  submitted. 
They  do  not  possess  k  as  great  degree  the  rights 
of  sovereignty  as  those  people  who  inhabit  the 
states,  ijid  if  the  free  exercise  of  all  the  rights 
of  uovereienty ,  uncontrolled  by  any  other  power, 
is  essential  in  the  formation  of  a  state,  none  of 
those  sections  of  the  country  whicli  form  the 
United  States  are  entitled  strictly  to  the  appella- 
tion of  a  **  state : "  for  there  are  certain  rights  of 
sovereignty  which  they  cannot  exercise  in  their 
^tate  capacity,  such  as  regulating  commerce, 
making  peace  and  war,  &c. 

The  term  "states,"  as  used  in  the  constitution, 
may,  according  to  the  subject  matter,  be  under- 
stood in  either  of  the  above  senses.  It  has  been 
understood  by  a  majority  of  the  judges  of  this 
court  in  the  case  of  Chisnolm's  Executors  «.  The 
i^nU  of  Georgia,  S  DaU,  457,  to  mean  the  gov- 
ernment. 

447*]     "The  idea,  that  those  territories  which 
are  under  the  exclusive   government   of  the 
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United  States  are  to  be  considered  in  some  re- 
spects as  included  in  the  term  "  states,"  as  used 
in  the  constitution,  is  supported  by  the  acts  of 
Congress. 

In  the  2d  paragraph  of  the  2d  section  of  the 
4th  article  of  the  constitution,  it  is  declared, 
that  * '  a  person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  fiee  from 
justice  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up  to  be 
removed  to  the  state  having  jurisdiction  of  the 
<crime."  It  is  also  declared  in  the  same  article 
of  the  constitution,  that  *'no  person  held  to 
service  or  labor  in  one  state  under  the  laws 
thereof,  escaping  into  another,  shall,  in  conse- 
quence of  any  law  or  regulation -therein,  be  dis- 
char^d  from  such  service  or  labor,  but  shall 
be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due." 

Congress,  in  prescribing  the  mode  of  executing 
the  powers  contained  in  these  clauses  of  the  con- 
stitution, passed  a  law  dated  February  12,  1798, 
c.  7,  «.  1,  Tol.  g,  p.  166,  which  declares,  "  that 
whenever  the  executive  authority  of  any  state 
in  the  union,  orof  either  of  the  territories  north- 
west or  south  of  the  river  Ohio,  shall  demand 
any  person  as  a  fugitive  from  justice,  of  the 
executive  authority  of  any  such  state  or  territory 
to  which  such  person  shall  have  fled,"  and  shall 
produce  such  evidence  of  the  fact  as  is  pre* 
scribed  by  the  act,  the  person  so  escaping  shall 
be  surrendered,  &c.  A  similar  provision,  with 
respect  to  persons  held  to  labor  orservice  under 
the  laws  of  the  states  or  territories,  is  contained 
in  the  same  act  of  Congress. 

If  these  territories  are  not,  as  to  some  purposes, 
included  in  the  term  *'  states,"  used  in  the  above 
clauses  of  the  constitution,  Confess  could  not 
constitutionally  pass  a  law  making  it  the  duty 
of  the  executive  of  a  state  to  comply  with  such 
a  requisition  of  the  executive  ot  one  of  those 
territories.  If  they  are  thus  included,  why  may 
they  not  also  be  included  in  that  part  of  the  con- 
stitution which  uses  the  same  term,  ''states," 
in  defining  the  jurisdiction  ♦of  the  [*448 
courts?  The  citizens  of  the  territories  are  sub- 
ject to  the  same  evil,  if  they  are  obliged  to  resort 
to  the  state  courts,  whicli  was  intended  to  be 
remedied  by  that  clause  of  the  constitution 
which  authorizes  citizens  of  different  states  to 
resort  to  the  federal  courts.  And  if  being  within 
the  same  evil  authorized  Congress  to  give  a  lati- 
tude to  the  term  *' states,"  in  one  part  of  the 
constitution,  the  same  reason  will  authorize  the 
same  constitution  of  the  same  term  in  another 
part. 

The  words  of  the  constitution  only  authorize 
such  a  requisition  to  be  made  by  the  executive 
of  a  state,  upon  the  executive  oi  another  state. 
It  must,  therefore,  be  acknowledged  either  that 
the  territories  are  included  in  the  term  states,  or 
that  the  act  of  Congress  is  unconstitutional.  As 
a  further  proof  of  the  same  construction  of  the 
word  state,  Congress,  by  ttie  6th  section  of  the 
act  supplementary  to  the  act  concerning  the 
District  of  Columbia,  have  enacted  that  in  all 
cases  where  the  constitution  or  laws  of  the 
United  States  provide  that  criminals  and  fugi- 
tives from  justice,  or  persons  held  to  labor  in 
any  state,  escaping  into  another  state,  shall  be 
delivered  up,  the  chief  justice  of  the  said  district 
shall  be,  and  he  is  hereby  required  to  cause  to 
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be  apprehended  and  delivered  up  such  criminal, 
«fec.,  who  shall  be  found  within  the  district. 
Independent  of  these  considerations,  jt  seems  to 
be  agreable  to  the  first  principles  of  government, 
that  all  persons  who  are  under  the  peculiar  and 
exclusive  government  and  protection  of  a  par- 
ticular power,  have,  as  it  were,  a  natural  claim 
upon  that  power  for  protection  and  redress  of 
wrongs.  And  that  the  courts  of  the  United 
Staters  are  the  most  proper  tribunals  to  which 
the  people  of  the  District  of  Columbia  can  apply 
for  redress  in  all  cases  where  the  aggressor  can 
be  found  within  the  jurisdiction  of  those  courts. 
It  seems  to  be  a  denial  of  that  protection  which 
the  United  States  are  bound  to  afford  to  those 
who  reside  under  their  exclusive  jurisdiction,  to 
say  that  because  you  may  sue  your  debtor  in  a 
foreign  tribunal,  (if  I  may  use  the  expression,) 
therefore,  you  shall  not  resort  to  our  own  courts, 
although  your  debtor  may  be  found  within  our 
jurisdiction.  The  framers  of  the  constitution 
could  never  have  supposed  it  necessary  to 
declare  in  express  terms  that  the  courts  of  the 
United  States  should  have  power  to  hear  and 
decide  on  the  complaints  of  one  of  the  citizens 
of  those  districts  that  were  under  the  exclusive 
449*]  government  and  care  of  the  *United 
States,  to  whom  alone  allegiance  vteis  due.  They 
could  not  have  intended  to  deny  to  that  part  of 
the  citizens  of  the  United  States  who  inhabit  the 
territories,  the  privileges  which  were  granted  to 
citizens  of  particular  states,  and  even  to  foreign- 
ers; especially  the  right  of  resorting  to  an  im- 
partial tribunal  of  justice.  When  they  permit- 
ted aliens  to  resort  either  to  the  state  or  to  the 
federal  courts,  they  could  not  mean  to  confine 
one  of  their  own  exclusive  citizens  to  a  remedy  in 
the  state  courts  alone.  It  would  be  strange  that 
those  citizens  who  owe  no  allegiance  but  to  the 
United  States,  should  be  debarred  from  going 
into  the  courts  of  the  United  States  for  redress, 
when  that  privilege  is  granted  to  others  in  Uke 
circumstances,  who  owe  allegiance  to  a  foreign, 
or  to  a  state  government. 

C.  Lee,  contra.  TMs  is  a  new  question,  which 
has  arisen  in  consequence  of  the  cession  of  the 
District  of  Columbia,  b^  the  states  of  Virginia 
and  Maryland,  to  the  United  States. 

The  words  of  the  constitution  do  not  take  in 
the  case,  and  the  act  of  Congress  is  also  too  nar- 
row. 

The  constitution  is  a  limited  grant  of  power. 
Nothing  is  to  be  presumed  but  what  is  expressed. 

It  is  contended  that  a  citizen  of  the  District  of 
Columbia  is  a  citizen  of  a  state.  It  is  said  that 
he  is  a  citizen  of  the  United  States,  and  not  be- 
ing a  citizen  of  the  same  state  with  the  defend- 
ant, he  must  be  a  citizen  of  a  different  state. 
But  there  may  be  a  citizen  of  the  United  States 
who  is  not  a  citizen  of  any  one  of  the  states. 
The  expression  ' '  a  citizen  of  a  state, "  has  a  con- 
stitutional meaning.  The  states  are  not  abso- 
lutely sovereigns,  but(if  I  may  use  the  expression) 
they  are  derm-sovereigns.  The  word  state  has  a 
meaning,  peculiar  to  the  United  States.  It  means 
a  certain  political  society  forming  a  constituent 
part  of  the  union.  There  can  be  no  state  unless 
It  be  entitled  to  a  representation  in  the  senate. 
It  must  have  its  separate  executive,  legislative 
and  judicial  powers.  The  term  may  also  com- 
prehend a  number  of  other  ideas. 

Even  if  the  constitution  of  the  United  States 
authorizes  a  more  enlarged  jurisdiction  than  the 
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judiciary  act  of  1789  *has  given,  yet  the  [*4:5<> 
court  can  take  no  jurisdiction  which  is  not 
given  by  the  act.  I,  therefore,  call  for  the  law 
which  gives  a  jurisdiction  in  this  case. 

The  jurisdiction  given  to  the  federal  courts 
in  cases  between  citizens  of  different  states,  wa.s. 
at  the  time  of  the  adoption  of  the  constitution, 
supposed  to  be  of  very  little  importance  Xjo  the 
people.  See  the  debates  in  the  Virginia  Conten- 
tion, p.  109,  122,  12S. 

In  no  case  from  any  one  of  the  territories  faa.s 
this  court  ever  considered  itself  as  having  juris- 
diction; and  in  that  of  Clarke  t.  Bazadane, 
(ante,  vol.  1,  p.  212,)  the  writ  of  error  was  quash- 
ed because  the  act  of  Congress  had  not  given 
this  court  appellate  jurisdiction  in  cases  from  the 
territories. 

This  is  not  a  case  between  citizens  of  diflfer- 
ent  states,  within  the  meaning  of  the  constitu- 
tion. And  in  the  case  of  Bingliam,  f?.  Cabot,  S 
Ball.  382,  it  was  decided  by  this  court  that  tJie 
courts  of  the  United  States  were  courts  of 
limited  jurisdiction,  and  that  it  must  appear 
upon  the  record  that  the  parties  were  citizenj^ 
of  different  states  in  order  to  support  the  juris- 
diction. 

E.  J.  Lee,  in  reply.  A  law  was  not  necessary 
to  give  the  federal  courts  that  jurisdiction  which 
is  provided  for  by  the  constitution.  It  was  onlv 
necessary  to  limit  the  amount  of  the  claims  whicL 
should  come  before  the  different  inferior  courts. 

If  a  demand  should  be  made  by  the  executive 
power  of  the  District  of  Columbia,  upon  the  ex- 
ecutive of  a  state  to  deliver  up  a  fugitive  from 
justice,  the  constitution  would  apply,  and  oblige 
the  state  executive  to  respect  the  demand. 

If  the  term  state  is  to  have  the  limited  con- 
struction contended  for  by  theopposit'e  counsel, 
the  citizens  of  Columbia  will  be  aeprived  of  the 
general  rights  of  citizens  of  the  United  States. 
They  will  be  in  a  worse  condition  than  aliens. 

By  the  4th  article  of  the  constitution  of  the 
United  States,  sec.  1,  "Full  faith  and  credit 
shall  be  given,  in  *each  state,  to  the  [*4:5 1 
public  acts,  records  and  judicial  proceeoingB  of 
every  other  state."  If  the  District  of  Columbia 
is  not  to  be  considered  as  a  state  for  this  pur- 
pose, there  is  no  obligation  upon  the  states  to 
give  faith  or  credit  to  the  records  or  judicial 
proceeding  of  this  district.  But  Congress,  in 
canying  mto  effect  this  provision  of  the  con- 
stitution, by  the  act  of  March  27th,  1804,  (oo/. 
7,  p.  162,)  nas  expressly  declared  that  it  "  shaU 
apply  as  well  to  the  public  acts,"  «&c.,  *'  of  the 
respective  territories  of  the  United  States,  and 
countries  subject  to  the  iurisdiction  of  the  Unit 
ed  States,  as  to  the  public  acts,"  &c.,  "  of  the 
several  states,"  thereby  giving  another  clear  leg- 
islative coniStruction  to  the  word  states,  conform- 
able to  that  for. which  we  contend. 

Again,  by  the  9th  sec.  of  the  1st  art.  of  tlie 
constitution  of  the  United  States,  "  No  tax  or 
duty  shall  be  laid  on  articles  exported  from  an? 
stale."  Can  Congress  lay  a  tax  or  duty  on  arti- 
cles exported  from  the  District  of  Columbia, 
without  a  violation  of  the  constitution? 

By  the  same  sect.  **  no  perference  shall  be 
given  by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of  another." 
Can  Congress  constitutionally  give  a  perference 
to  the  ports  of  the  District  of  Columbia  over 
those  of  any  of  the  states? 

The  same  section  says,    '*  Nor  shall  vesseln 
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bound  to  or  from  one  state  be  obliged  to  enter, 
clear,  or  pay  duties  in  another."  Can  vessels 
sailing  to  or  from  the  District  of  Columbia  be 
obliged  to  enter,  clear  or  pay  duties  in  Mary- 
land or  Virginia?  Yet  all  this  may  be  done  if 
the  rigid  construction  contended  for,  be  given 
to  the  word  state. 

It  is  true  that  the  citizens  of  Columbia  are 
not  entitled  to  the  elective  franchise  in  as  full  a 
manner  as  the  citizens  of  states.  They  have  no 
vote  in  the  choice  of  president,  vice-president, 
senators  and  representatives  in  congress.  But  in 
this  they  are  not  singular.  More  than  seven - 
eighths  of  the  free  white  inhabitants  of  Virginia 
are  in  the  same  situation .  Of  the  white  population 
of  Virginia,  one-half  are  females;  hall  of  the 
males  probably  are  under  age ;  and  not  more 
than  one-half  of  the  residue  are  freeholders,  and 
entitled  to  vote  at  elections.  The  same  case  hap- 
pend  in  some  degree  in  all  the  states.  A  great 
452*]  majority  *are  not  entitled  to  vote.  But 
in  every  other  respect  the  citizens  of  Columbia 
are  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  United  States. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  Court,    ' 

The  question  in  this  case  is,  whether  the 
plaintiffs,  as  residents  of  the  District  of  Colum- 
bia, can  maintain  an  action  in  the  circuit  court 
of  the  United  States  for  the  district  of  Virginia. 

This  depends  on  the  act  of  Congress  describ- 
ing the  jurisdiction  of  that  court.  That  act 
gives  jurisdiction  to  the  circuit  courts  in  cases 
between  a  citizen  of  the  state  in  which  the  suit 
is  brought,  and  a  citizen  of  another  state.  To 
support  the  jurisdiction  in  this  case,  therefore, 
it  must  appear  that  Columbia  is  a  state. 

On  the  part  of  the  plaintiffs  it  has  been  urged 
that  Columbia  is  a  distinct  political  society;  and 
isk,  therefore,  *' a  state"  according  to  the  defini- 
tions of  writers  on  general  law. 

This  is  true.  But  as  the  act  of  Congress  ob- 
viously uses  the  word  "state"  in  reference  to 
that  term  as  used  in  the  constitution,  it  becomes 
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necessary  to  inquire  whether  Columbia  Is  a  stat^ 
in  the  sense  of  that  instrument.  The  result  of 
that  examination  is  a  conviction  that  the  mem- 
bers of  the  American  confederacy  only  are  the 
states  contemplated  in  the  constitution. 

The  house  of  representatives  is  to  be  compos- 
ed of  members  chosen  by  the  people  of  the  sev- 
eral states :  and  each  state  shall  have  at  least  on& 
representative. 

The  senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  state. 

£ach  state  shall  appoint,  for  the  election  of  the 
executive,  a  number  of  electors  equal  to  its 
whole  number  of  senators  and  representatives. 

These  clauses  show  that  the  word  state  is  used 
in  the  constitution  as  designating  a  member  of 
the  union,  and  excludes  *from  the  term  [*453^ 
the  signification  attached  to  it  by  writers  on  the 
law  01  nations.  When  the  same  term  which  has 
been  used  plainly  in  this  limited  sense  in  the 
articles  respecting  the  legislative  and  executive 
departments,  is  also  employed  in  that  which  re- 
spects the  judicial  department,  it  must  be  un- 
derstood as  retaining  the  sense  originally  given 
to  it. 

Other  passages  from  the  constitution  have 
been  cited  by  the  plaintiffs  to  show  that  the  term 
state  is  sometimes  used  in  its  more  enlarged 
sense.  But  on  examining  the  passages  quoted, 
they  do  not  prove  what  was  to  be  shown  by  them. 

It  is  true  that  as  citizens  of  the  United  States, 
and  of  that  particular  district  which  is  subject 
to  the  jurisdiction  of  Congress,  it  is  extraordi- 
nary thiat  the  courts  of  the  United  States,  which 
are  open  to  aliens,  and  to  the  citizens  of  every 
state  m  the  union,  should  be  closed  upon  them. 
But  this  is  a  subject  for  legislative,  not  for  judi- 
cial consideration. 

The  opinion  to  be  certified  to  the  circuit  court 
is,  that  that  court  has  no  jurisdiction  in  the  case. 


Distinsruished— Deady  121.* 

Clted-2  How.  21;  6  rtow.  377;  1  Wl»eat.  fl2;  6  WaU. 
287;  7  Id.  737;  12  Id.  80;  Deady  33;  14  Blatchf .  152. 
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PRINCIPAL  MATTERS   CONTAINED  IN   THIS   VOLUME. 


ACTION. 

1.  If  a  man  figrees  to  do  certain  work,  and  does  It 
Jointly  with  another,  he  is  still  entitled  to  recover 
upon  the  affreement  In  his  own  name. 

Blakeney  r.  Eoann,  185 

2.  The  act  of  Confess  of  30tb  April,  1790,  limiting 
prosecutions  upon  penal  statutes,  extends  to  ac- 
tions of  debc  for  the  penalty,  as  well  as  to  informa- 
tions and  indictments. 

Adams^  qui  tam^  v.  Woftdti,  386 

3.  A  creditor  upon  open  account,  who  has  as- 
signed his  claim  to  a  third  person  with  the  assent  of 
the  debtor,  is  still  competent  to  maintain  an  action 
at  law  in  his  own  nameairalnHt  the  debtor  for  the 
use  of  the  aaslfrnee.    Winchester  v.  Hockley,        342 

ADMIRALTY. 

1.  An  American  vessel  sold  in  a  Danish  Island  to 
a  person  who  was  bom  In  the  United  States,  but 
who  had  bona  fide  become  a  burgher  of  that  island, 
and  Bailing  from  thence  to  a  French  island  in  June, 
1800,  with  a  new  carvo  purchased  by  her  new 
owner,  and  under  the  Danish  tlasr,  was  not  liable 
Co  seizure  under  the  non-lnteroourse  law  of  27tb 
February,  1800. 

Murray  V.  ChafTniuy  Betsy f  64 

2.  If  there  was  no  reasonable  ^rround  of  suspicion 
that  the  vessel  was  tradinir  contrary  to  law,  the 
commander  of  a  United  States  ship  of  war,  who 
seiies  and  sends  her  in,  is  liable  for  damages.  Id.  lb. 

3.  The  report  of  assessors  appointed  by  the  court 
of  admlrality  to  assess  damages,- ought  to  state  the 
principles  on  which  it  is  founded,  and  not  a  gross 
sum  without  explanation.    Id.  lb. 

4.  What  degree  of  arming  constitutes  an  armed 
veswl.    Id.  lb. 

(.  The  act  of  9th  of  February.  1799,  did  not  au- 
thorl2e  the  seizure  upon  the  high  seas  of  any  vessel 
sailing  from  a  French  port. 

Little  V,  BarremCy  170 

6.  The  right  of  a  nation  to  seize  vessels  attempt- 
ing an  illicit  trade,  is  not  confined  to  their  harbors, 
or  to  the  range  of  their  batteries. 

Church  V.  Huhbart,  187 

7.  One-third  of  the  gross  value  of  ship  and  cargo 
given  for  salvage. 

Mamtri  ei  oL  r.  Ship  Blaireau^  £40 

8.  One-third  of  the  salvage  decreed  to  the  owners 
of  the  saving  ship  and  cargo.  Id,  lb. 

9.  It  a  v«*ssel  in  distress  is  abandoned  at  sea  by  the 
master  and  all  the  crew,  except  one  man  who  is 
left  by  design  or  accident,  he  Is  discharged  from 
his  contract  as  mariner  of  that  vessel,  and  entitled 
to  salvage.   Id.  268 

10*  If  apprentices  are  salvors,  their  masters  are 
not  entitled  to  their  share  of  the  salvage,  but  It 
shall  be  paid  to  the  apprentices  themselves.  Id.  240 

IL  The  admiralty  courts  of  the  United  States 
have  jurisdiction  in  oases  of  salvage  where  all  the 
parties  are  aliens,  if  the  Jurisdiction  be  not  object- 
ed to.  id.  264 

12.  The  question  of  forfeiture  of  a  vessel  under 
the  act  of  Congress  against  the  slave  trade,  is  of 
admiralty  and  maritime  Jurisdiction. 

United  ^atet  v.  Sehotmer  SaUy,  406 

AOREEMBNT. 

If  a  man  agrees  to  do  certain  work,  and  does  it 
Jointly  with  another,  he  Is  still  entitled  to  recover 
upon  the  agreement,  in  his  own  name. 

Blakeney  v.  Evans,  185 

See  Insurance,  1. 

Crancb  2.  Vol.  2. 


ALIENS. 

1.  An  American  citizen  residing  in  a  foreign 
country  mav  acquire  the  commercial  privileges 
attached  to  his  domicile ;  and  bv  making  himself 
the  subject  of  a  foreign  power,  he  places  himself 
out  of  the  protection  of  the  United  States,  while 
within  the  te^tory  of  the  new  sovereign  to  whom 
he  has  sworn  allegiance. 

Murray  v.  Ctiarming  Betsy,  64 

2.  Whether  a  citizen  of  the  United  States  can  de- 
vest himself  of  that  character  otherwise  than  in 
such  manner  as  may  be  prescribed  by  law?  Id.   lb. 

8.  Whether  by  becoming  the  subject  of  a  foreign 
power  he  is  rescued  from  punishment  for  a  crime 
against  his  allegiance  to  the  United  States? 

Afunny  r.  Charmifio  Betsy.  64 

4.  Whether  a  person,  born  in  the  colony  of  New 
Jersey  before  the  revolution,  and  who  resided 
there  until  1777,  when  he  Joined  the  British  army, 
and  went  with  them  to  England,  where  he  has  re- 
sided ever  since,  claiming  always  to  be  a  loyal  sub- 
ject of  Qreat  Britain,  can  now  take  and  hold  land 
in  New  Jersov  by  descent  from  a  citizen  of  the 
United  States?  whether  he  became  a  subject  of 
New  Jersey  against  his  will?  Whether  he  has  ex- 
patriated himself  and  become  an  alien? 

M"Uvaine  v.  Coxe*»  Lessee,  280 

5.  Whether  the  courts  of  the  United  States  have 
Jurisdiction  where  all  the  parties  are  aliens? 

Mason  €tal.v.  Blair eau,  264 

Baaiffv.  Tipping,  406 

APPEAL. 

If  an  appeal  is  prayed  In  the  court  below  at  the 
same  term  in  which  the  decree  is  rendered,  a  cita- 
tion is  not  necessary. 

Reily  v,  Lamar  et  al,<,  J)49 

APPRENTICES. 

If  apprentices  are  salvors  their  masters  are  not 
entitled  to  their  share  of  the  salvage,  but  it  shall 
be  paid  to  the  apprentices  themselves. 

Mamn  el  al.  v.  Blalreau,  240 

ASSETS. 

1.  The  lands  of  a  deceased  debtor  in  Qeorgla  are 
assets  In  the  hands  of  the  executor,  and  in  a  suit 
in  equity  following  the  assets,  it  is  not  necessary 
to  make  the  heir-at-law  a  party. 

Telfair  r.  Stead,  407 

2.  A  creditor  may  In  equity  follow  the  assets  in- 
to the  hands  of  de\isees,  legatees,  and  distributees. 

Id.  lb. 

3.  It  is  no  error  that  the  decree  does  not  apportion 
the  amount  among  those  defendants  who  nave  as- 
sets, unless  it  appears  that  the  whole  assets  in  the 
hands  of  all  the  defendants  are  more  than  sufficient 
to  pay  the  debt.    Telfair  v.  Sieiid,  4U 

ASSIGNMENT. 

A  creditor  upon  open  account  who  has  assigned 
his  claim  to  a  third  person  with  the  assent  or  the 
debtor,  is  still  competent  to  maintain  an  action  at 
law  in  his  own  name  against  the  debtor,  for  the  use 
of  the  assignee;  but  the  debtor  Is  allowed  to  offset 
his  claims  against  the  assignee. 

Winchester  v.  Hockley,  342 


BANKRUPT. 

In  all  cases  of  insolvency  or  bankruptcy  of  their 
debtor,  the  United  States  are  entitlea  to  priority 
of  payment  out  of  his  effects. 

UnUed  StaUs  v.  Fisher  et  ah,  3S8 

See  Insolvents. 
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BOND. 

To  iDduce  a  presumption  of  payment  from  the 
affe  of  a  bond,  20  years  must  have  elapsed,  exclu- 
sive of  the  period  of  the  plaintiff's  disability. 

DuTdop  A  Co.  V.  Bau,  180 

BOND,  FORTHCOMING. 

In  Virginia  a  forthcoming  bond  which  misrecites 
the  costs  upon  the  execution,  is  not  thereby  viti- 
ated, if  the  sggregate  of  debt  and  costs  be  truly 
statedjbut  will  support  a  judgment  on  motion. 
wiUiam8  et  al.  v.  Jjufes,  9 

BRITIBH  CREDITORS. 

1.  Legal  impediments  to  the  recovery  of  British 
debts  existed  in  Virginia  until  the  year  1798. 

Dunlop  A  Co.  V.  BaXU  190 

2.  The  act  of  limitations  of  North  Carolina  was 
suspended  as  to  British  creditors  during  the  war. 

Ogden  v.  Blaekledge,  272 

BRITISH  TREATY. 
See  Aliens,  4. 
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CITATION. 

L  If  an  appeal  is  prayed  In  the  court  below  at  the 
same  term  in  which  the  decree  is  rendered,  a  cita- 
tion is  not  necessary. 

RcUy  V.  Lamar  U  oi.,  349 

2.  A  citation  must  accompany  the  writ  of  error, 
or  it  will  be  dismissed. 

Ba4Hffv.  TtppffHf,  406 

CITIZENS. 

See  Jurisdiction,  1.    Aliens,  1, 2,  8,  4.    Expatria- 
Columbia,],2,8,4.   Courts  1. 

COLUMBIA. 

1.  The  inhabitants  of  the  District  of  Columbia,  by 
its  separation  from  the  states  of  Virginia  and 
Maryland,  ceased  to  be  citizens  of  those  states  re- 
spectively. 

ReUy  V.  Lamar  et  ai.,  344 

2.  By  the  insolvent  law  of  Maryland  of  8d  of 
January,  1800,  the  Chancellor  of  Maryland  could 
not  discharge  a  citizen  of  Maryland  who  resided  in 
the  District  of  Columbia  at  the  time  of  its  separa- 
tion from  Maryland,  unless  the  insolvent  had  com- 
plied with  all  the  requisites  of  the  law,  so  as  to  en- 
tire himself  to  a  discharge  before  that  separation. 

Id,  lb, 

8.  A  citizen  of  the  District  of  Columbia  cannot 
maintain  an  action  aiialnst  a  citizen  of  Virginia 
in  the  circnlt  court  of  the  United  States  for  the 
district  of  Virginia;  but  a  citizen  of  the  district  of 
Virginia  may  maintain  an  action  against  a  citizen 
of  the  District  of  Columbia,  in  the  circuit  court  of 
the  United  States  for  the  District  of  Columbia. 

Hepburn  et  al.  v.  EUzey,  445 

4.  A  citizen  of  the  District  of  Columbia  Is  not  a 
citizen  of  a  state,  within  the  meaning  of  the  consti- 
tution of  the  United  States.    Id.  lb. 

CONSTITUTION. 

A  citizen  of  the  District  of  Columbia  is  not  a 
citizen  of  a  state,  with  In  the  meaning  of  the  consti- 
tution of  the  United  States. 

Hepburn  et  al.  v,  EUzey^  445 

CONSULS. 

The  certificate  of  a  consul  of  the  United  States 
under  his  seal,  in  not  evidence  of  a  foreign  law. 
Church  V.  HubbarL,  286 

CORPORATION. 

A  corporate  body  can  act  only  In  the  manner 

J>rescrlbed  by  the  act  of  incorporation,  which  gives 
t  existence.    It  Is  the  mere  creature  of  law,  and 
derives  all  Its  powers  from  the  act  of  incorporation. 
Heaii  et  al.  v.  Prov(denee  Iwmrance  Compani/, 

COURTS. 

1.  The  courts  of  the  United  States  have  not  juris- 
diction between  citizens  of  the  United  States,  un- 
less the  record  expressly  states  them  to  be  citizens 
of  different  states. 

ITood  V.  TTaonofi,  9 

Capnm  v.  Van  Notfrden^  126 

8S8 


2.  A  plaintiff  may  assign  for  error  the  want  of 
jurisdiction  in  that  court  to  which  be  has  chosen 
to  resort.   Id.  126 

8.  A  party  may  take  advantage  of  an  error  in  his 
favor,  if  it  be  an  error  of  the  court.   Id.  lb. 

4.  The  courts  of  admiralty  of  the  United  States 
have  jurisdiction  In  cases  of  salvage,  where  all  the 
parties  are  aliens,  if  the  jurisdiction  be  not  object- 
ed to.    Afowm  0.  Btaireou^  240 

6.  Qucpre,  whether  the  United  Htates  courts  of 
common  law  have  Jurisdiction  where  all  the  par- 
ties are  aliens?    BaiUffv.  Tipping^  406 

6.  The  question  of  forfeiture  of  a  vessel  under 
the  act  of  Congress  against  the  slave  trade  is  of  ad- 
miralty and  maritime  jurisdiction. 

tJnited  Staiett  v.  Schooner  SaUy,  406 

7.  The  circuit  court  of  the  United  States  for  the 
district  of  Virginia,  has  not  jurisdiction  in  cases 
between  citizens  of  Virginia  and  citizens  of  the 
District  of  Columbia. 

Hepibum  et  al,  v.  E!Uzeu%  445 


DAMAGES. 

1.  If  there  was  no  reasonable  ground  of  auspi- 
clon  that  the  vessel  was  trading  contrail  to  law,  the 
commander  of  a  United  States  ship  of  war,  who 
seizes  and  sends  her  in,  is  liable  for  damages. 

Murray  v.  Charming  Betty^  64 

2.  The  report  of  the  assessors  ought  to  state  the 
principles  on  which  it  is  founded;  and  not  a  gross 
sum  without  explanation.    Id.  Mb. 

8.  A  commander  of  a  ship  of  war  of  the  United 
States,  in  obeying  the  instructions  of  the  President 
of  the  United  States,  acts  at  his  peril.  If  those  in- 
structions are  not  strictly  warranted  by  law,  he  is 
answerable  in  damufres  to  any  person  injured  by 
their  execution.    Little  v.  Barreme^  170 

4.  QiMBre,  whether  probable  cause  will  excuse 
from  damages?  Id.  Ke 

DEMURRER. 

1.  In  a  bill  in  equitv  by  executors  it  is  not  cause 
of  demurrer  that  they  have  not  set  forth  their 
letters  testamentary.    Telfair  v.  Steady  4X» 

2.  It  is  no  cause  of  demurrer  to  a  blH  in  equity 
against  an  executor  seeking  a  discovery  of  assets, 
that  the  complainant  had  a  right  of  action  at  law. 

Telfair  v.  Steady  4(» 

DEPRECIATION. 

On  a  deed  made  In  1799,  of  land  in  Vinrinia,  ren- 
deting  an  annual  rent  of  261.  current  monev  for 
ever,  the  rents  are  not  to  be  reduced  by  the  scale 
of  depreciation,  but  the  actual  annual  value  of  the 
land  at  the  date  of  the  contract,  in  specie,  or  other 
money  equivalent  thereto,  is  to  be  ascertained  by  a 
Jury.    Faw  v.  MantteUer,  lo 

DEVIATION. 


A  detention  at  sea  to  save  a  vessel  in  distress,  is 
such  a  deviation  as  discharges  the  underwrttei*. 
and  the  owner  stands  his  own  insurer. 

Maaon  v.  Blalreatt,  268, 269 

DOMICILE. 
See  Aliens,]. 

DUTIES. 

Sugar  refined,  but  not  sold  and  sent  out  of  the 
manufactory  before  the  first  of  July,  1802,  was  not 
liable  to  any  duty,  unon  being  sent  out  after  that 
day.    Pennltigton  v.  Coxe,  as 


EMIGRATION. 

Distinguished  from  Expatriation. 
ATIloainev.  Coxe^sLeueCy 


aoe 


EQumr. 

1.  Quore,  whether  a  person  who  has  neglected  at 
law  to  pleitd  his  discharge  under  an  insolyent  act» 
can  avail  himself  of  it  in  equity. 

Renuv.  Lamar  etoL,  tu 
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8.  In  a  bill  in  equity  it  Is  not  Deoe«ary  for  exeo- 
Qton  to  Bet  forth  their  letters  testamentary. 

TOfttirv.  Stead,  406 

8.  That  property  of  the  debtor  has  oome  to  the 
hands  of  the  defendant,  is  a  ground  of  equity. 

4.  It  Is  not  a  irood  plea  in  bar  to  a  bill  in  equity, 
for  a  discovery  of  sssets,  that  a  Judinnent  at  law 
hss  been  recoverrnl  against  the  executor  of  the 
debtor.    Id.  Ih. 

fi.  It  Is  no  cause  of  demurrer  to  a  bill  in  equity 

ttpdnst  ao  executor  Reeking  a  discovery  of  assets, 

that  the  complainant  has  a  right  of  action  at  law. 

Id.  409 

9l  a  creditor  mar  in  equity  follow  the  assets  of 
his  debtor  into  the  hands  of  his  devisees,  legatees, 
and  distributees.    Id.  410 

7.  The  evidence  of  the  knowledge  of  the  under- 
writers of  Uie  intention  of  the  insured  at  the  time 
of  making)  the  policy,  ought  to  be  verv  clear  to 
Justify  a  court  or  equity,  in  conforming  the  policy 
to  that  Intention. 

Qra/vet  et  aL  v.  Boston  Marine  Inmrance  Com- 
pany, 419 

BRROR. 

L  A  plaiatiir  may  assign  for  error  the  want  of 
Jurisdiction  in  that  court  to  which  he  has  chosen  to 
resort.    Capron  v.  Van  Noorden^  12B 

t.  A  party  may  take  advantage  of  an  error  in  his 
favor,  if  it  oe  an  error  of  the  court.    Id.  lb. 

3.  The  citation  must  accompany  the  writ  of  error, 
or  it  will  be  dismissed.    BaUifv.  Tipping,  406 

4.  It  is  no  error  that  the  decree  is  for  pounds, 
shilliDn  and  pence  sterling. 

Telfair  V.  Stead,  414 

5.  It  is  no  error  that  the  decree  does  not  ap- 
portion the  amount  among  those  defendants  who 
oave  assets,  unless  it  appears  that  the  whole  assets 
in  the  hands  of  all  the  defendants  are  more  than 
sulBolent  to  pay  the  piaintifTs  debt.    Id,  lb. 

EVIDENCE. 

1.  To  induce  a  presumption  of  payment  from  the 
age  of  a  bond,  20  years  must  have  elapsed  exclusive 
of  the  period  of  the  plaintiff's  disability. 

Duniop<f;  Co.  v.  BaU,  180 

2.  Foreign  laws  must  be  proved  as  facts.  They 
most  be  verified  by  oath,  or  by  some  other  high 
authority  which  the  law  respects  not  less  than  an 
oath.    Church  v.Httbbart,  187,286 

Z.  The  certificate  of  a  consul  of  the  United  States 

under  his  seal  is  not  evidence  of  a  foreign  law. 

Id.  lb. 

4.  The  proceedings  of  a  Portuguese  court,  under 
the  seal  of  a  person  who  states  himself  to  be  Secre- 
tary of  Foreign  Affairs  in  Portugal,  is  not  evi- 
dence.   Id.  lb. 

fi.  If  the  decrees  of  the  courts  in  the  Portuguese 
oolonies  are  transmitted  to  the  seat  of  the  Portu- 
guese government,  and  registered  in  the  depart- 
ment ox  state  of  that  government,  a  certificate  of 
that  fact  under  the  great  seal  of  Portugal,  with 
a  copy  of  the  decree  authenticated  in  the  same 
manner,  would  be  suiflcient  prima  facte  evidence. 
Id.  lb. 

EXECUTORS. 

It  Is  not  necessary  in  a  bill  in  equity  by  execu- 
tors, that  they  should  set  forth  their  letters  testa- 
mentary.   Tdfairv.  Stead,  408 

EXPATRIATION. 

• 

1.  An  American  citizen,  residing  In  a  foreign 
country,  may  acquire  the  commercial  privilegesat- 
tached  to  his  domicile,  and  by  making  himself  the 
subject  of  a  foreign  power,  be  places  himself  out 
of  the  protection  of  the  United  States  while  within 
the  territory  of  the  sovereign  to  whom  he  has 
Bwom  allegiance. 

Murray  r.  Charming  Be1*y,  64 

t.  Quaere,  whether  a  citizen  of  the  United  States 

can  devest  himself  of  that  character  otherwise 

than  In  such  manner  as  may  be  prescribed  by  law. 

Id.  lb. 

Mettvaine  v.  Coxe*8  Leffsu,  280 

t.  Whether  by  becoming  the  subject  of  a  foreign 
power,  he  Is  rescued  from  punishment  for  a  crime 
agatnat  the  United  States?    Id.  lb. 

4.  Whether  by  expatriation  he  becomes  an  alien, 
eothatJM  cannot  take  and  hold  lands  by  descent 
from  a  dtisen  of  the  United  States. 

M'lhMine  v  Coxe's  Lestee,  280 

Onuich2. 


FACTOR. 

The  defendant  cannot  offset  bad  debts  made  by 
the  mi8cr>nduct  of  the  plaintiff,  in  selling  the  de- 
fendant's goods  as  factor ;  the  plaintilf  not  having 
guaranteed  those  debt»:  but  such  misconduct  is 
properlyto  be  inquired  Into  in  a  suit  for  that  pur- 
pose,   wineheifter  v.  Hockley,  342 

FOREIGN  LAWS. 

1.  Foreign  laws  must  be  proved  as  facts. 

Church  V.  Hubbart,  187, 286 

2.  The  certificate  of  a  consul  of  the  United  States 
under  his  seal,  is  not  evidence  of  foreign  laws. 

Id.  lb. 

FORTHCOMING  BOND. 
See  Bond,  Forthcoming. 


GEORGIA. 

Lands  of  a  deceased  debtor  in  Georgia  are  liable 
in  equity  for  his  debts,  without  nuUcing  the  heir  a 
party.    TOf  air  v.  Stead,  407 


ILLICIT  TRADE. 

The  right  of  a  nation  to  seize  vessels  attempting 
an  illicit  trade  is  not  confined  to  their  harbors,  or 
to  the  range  of  their  batteries. 

Church  V  Hubbart,  187 


INSOLVENCY. 

1.  By  the  insolvent  law  of  Maryland  of  8d  Janu- 
ary, 1800,  the  Chancellor  of  Maryland  could  not  dis- 
charge an  insolvent  citizen  of  Maryland  named  in 
that  law,  and  who  resided  in  the  District  of  Colum- 
bia at  the  time  of  its  separation  from  Maryland, 
unless  the  insolvent  had  complied  with  all  the  requi- 
sites of  the  insolvent  law,  so  as  to  entitle  himself 
to  a  discharge  before  the  separation. 

Reily  o.  hamar,  et  cd.,  844 

2.  Qucere,  whether  an  Insolvent  who  has  neglect^ 
ed  at  law  to  plead  his  discharge,  can  avail  himself 
of  it  in  equity?  id.  Ih. 

3.  A  certificate  of  discharge  under  the  insolvent 
act  of  Maryland  of  8d  January,  1800,  relates  back 
to  the  date  of  the  deed  of  trust,  and  the  applicant 
must  show  himself  to  be  a  citizen  of  Maryland  on 
that  day.  Id.  849 

4.  In  all  cases  of  insolvency  of  their  debtor,  the 
United  States  are  entitled  to  priority  of  payment 
out  of  his  effects. 

United  States  v.Fit*her,etal.,  858 

INSTRUCTIONS. 

The  instructions  of  the  President  of  the  United 
States  to  a  commanding  otflcer  of  a  United  States 
ship  of  war.  If  not  warranted  by  law,  will  not  Justi- 
fy the  officer.    Little  v.  Barreme,  170 

INSURANCE. 

1.  If  the  insured  make  a  proposition  to  the  under- 
writers to  cancel  a  policy,  which  they  reject,  and 
afterwards  ansent  to;  but  before  information  of 
such  assent  reaches  the  insured,  they  hear  of  the 
loss  of  their  vessel,  such  proposition  and  assent  do 
not  in  law  amount  to  an  agreement  to  cancel  the 
policy.  Head  et  al.  v.  Providence  Inmii^nce  Com- 
pany, 127 

2.  If  it  be  Inserted  in  a  policy  that  "  the  insurers 
are  not  liable  for  seizure  by  the  Poriugue^e  for 
illicit  tra* I e,"  and  the  vessel  be  seized  and  condemn- 
ed by  the  Portuguese  for  an  attempt  to  trade  Illicit- 
ly, the  underwriters  are  not  liable  for  the  loss. 

Church  V.  Hulihart,  187 

3.  An  exclusion  of  the  risk  of  seizure  for  illicit 
trade,  means,  of  a  lawful  seizure. 

Church  V.  Hubbart,  286 

4.  A  detention  at  sea  to  save  a  vessel  In  distress 
is  such  a  deviation  as  discharges  the  underwriters. 

Mason  v.  Raireau,  268,  269 

6.  A  policy  in  the  name  of  one  Joint  owner  "as 
property  may  appear,*'  (without  the  clause  stating 
the  insurance  to  be  for  the  benefit  of  all  concern- 
ed,) does  not  cover  the  interest  of  another  Joint 
owner.  Oraves  et  al,  r.  Bfinton  Marine  Intnii-anct 
Company,  419 

8»» 
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6.  Tho  interest  of  a  copartnership  cannot  be  giv- 
en in  evidence  ou  an  averment  of  Individual  inter- 
est, nor  will  the  averment  of  copartnership  interent 
be  supported  by  a  special  contract  relating  to  the 
interest  of  an  individual.    Graves  et  al.  v.  Boston 

Marine  Ingurance  OtrnpanVt  416 

7.  The  evidence  of  the  knowledge  the  underwrit- 
ers had  of  the  intention  of  the  insured  at  the  time 
of  making  the  policy,  ought  to  he  very  clear  to 
Justify  a  court  of  equity'  in  conforming  the  policy 
to  that  intention.    Id.  Th. 


JOINT  OWNER. 
See  Insurance,  5, 6.    Partners,  1,  3. 

JURISDICTION. 

1.  The  courts  of  the  United  States  have  no  jurli^ 
diction  t)etween  citizens  of  the  United  States  unless 
the  record  expressly  states  them  to  be  citizens  of 
different  states. 

Wood  V.  WoQnon^  9 

Caprmi  v.  Van  Noordeth  128 

2.  A  plaintiff  may  assign  for  error  the  want  of 
Jurisdiction  in  that  court  to  which  he  has  chosen  to 
resort.    CVipron  t>.  Van  Noorden^  '  126 

3.  The  courts  of  admiralty  of  the  United  Sutes 
have  Jurisdiction  in  easen  of  salvage  where  all  the 

garties  are  aliens.  If  the  Jurisdiction  is  not  objected 
).    Mamn  r.  Blaireaun  240 

4.  Qutrre,  whether  the  common  law  courts  of  the 
United  States  have  Jurisdiction  where  all  the  par- 
ties are  aliens?    Bailiff  V.  Tipplno,  406 

5.  The  question  of  forfeiture  of  a  vessel  under 
the  act  or  Congress  against  the  slave  trade,  is  a 
question  of  admiralty  and  maritime  jurisdiction. 

UniUd  States  v.  Srhiumer  SaJly,  406 

6.  A  citizen  of  the  District  of  Columbia  cannot 
maintain  an  action  against  a  citizen  of  Virginia  in 
the  circuit  court  of  the  United  States  for  tne  Vir- 
ginia district.    Heptturn  r.  EUzey,  445 


LANDS. 
See  Georgia.     New  Jersej'. 

LAW. 

Sec  Legislative  power. 

LAWS,  FOREIGN. 
See  Foreign  Laws. 

LEGISLATIVE  POWER. 

The  legislature  cannot  declare  what  the  law  was, 
or  is,  but  what  it  shall  be. 

Offden  V.  Bta4:h}edue,  272 

LIMITATIONS. 

1.  The  9th  section  of  the  act  of  assembly  of  North 
Carolina,  passed  in  1715,  which  directs  that  unless 
the  creditors  of  deceased  persons  shall  make  their 
claims  within  7  year**  vfter  the  death  of  the  debtor, 
tliey  shall  be  barred,  whs  repealed  by  the  act  of 
1789,  c.  23,  notwithstanding  the  act  of  1799,  which 
declares  the  contrary.         • 

Ogden  v.  BlackUdoe,  •  272 

2.  The  act  of  limitations  of  North  Carolina  was 
suspended  as  to  British  creditors  during  the  war. 

Id.  Ih. 

3.  The  act  of  Congress  of  30th  of  April,  1790,  lim- 
iting the  prosecutions  upon  penal  statutes,  extends 
as  well  to  penalties  created  after,  as  before  that  act, 
and  to  actions  of  debt  for  penalties  as  well  as  U} 
InformRtions  and  indictments. 

Ada/nK,  q.  f .,  r.  IVihmU^  336 


MARINER. 

1.  If  a  vessel  in  distress  Is  abandoned  at  sea  by 
the  master  and  all  the  crew,  except  one  man, 
who  is  left  either  by  do>iirn  or  accident,  he  is  dis- 
charged from  his  contract  as  mariner  of  that  ves- 
sel, and  entitled  to  salvage. 

Ma»m  V.  Blaireau,  240 

2.  If  a  mariner  embezzles  a  part  of  the  goods 
saved,  he  forfeits  his  salvage.   Id.  lb. 


MONET. 

1.  It  is  no  error  that  a  decree  is  for  pounds,  shill- 
ings and  pence  sterling. 

Telfair  v.  Stead,  414 

2.  On  a  deed  made  In  1779,  of  land  in  Virginia,  ren- 
dering an  annual  rent  of  261.  current  money  for 
ever,  the  rents  are  not  to  be  reduced  by  the  scale 
of  depreciation,  but  the  actual  annual  value  of  the 
land  at  the  date  of  the  contract,  in  specie,  or  other 
money  equivalent  thereto,  is  to  be  ascertained  by 
a  Jury.    Faw  r.  MarsteUer,  10 


NAVY  OF  UNITED  STATES. 

1.  If  there  was  no  reasonable  ground  of  suspicion 
that  the  vemel  was  trading  oonti-ary  to  law,  tlie 
commander  of  a  United  States  ship  of  war,  who 
seizes  and  sends  her  in,  is  liable  for  damages. 

Murray  v.  Charming  Bet«v*  M 

2.  Quiprc,  what  degree  of  arming  constituteB  nn 
armed  vessel  ?  Id.  Ih. 

3.  A  commanding  officer  of  a  ship  of  war  of  the 
United  States  is  not  Justified  by  the  Instructions  of 
the  President  of  the  United  States,  if  those  instruc- 
tions are  not  warranted  by  Ihw  ;  but  is  answerable 
in  damages  to  any  person  injured  by  his  execution 
of  those  instructions. 

Little  V.  Baiireme,  170 

NEW  JERSEY. 

Qucvre^  whether  a  person  bom  in  the  colony  of 
New  Jersey  before  the  revolution,  and  who  resided 
there  until  the  year  1777,  but  who  then  Jolited  the 
British  army  In  Philadelphia,  and  afterwards  went 
to  England,  where  he  has  ever  since  resided,  and 
who  has  always  claimed  to  be  a  British  subject,  can 
now  take  and  hold  lands  in  the  state  of  New  Jersey 
bv  descent  from  a  citizen  of  the  United  States? 
Whether  by  the  act  of  the  state  of  New  Jersey,  of 
October  4, 1776,  ho  became  a  member  of  the  new 
government  against  his  will?  Whether  he  could 
expatriate  himself  after  the  peace ?  And,  if  expa- 
triated, whether  he  became  thereby  completely 
an  alien  to  all  interts  and  purposes? 

MlUHUner.Coxe*»Letise€,  ,         280 

NON-INTERCOT'RSE. 
See  Admiralty,  1.  5. 

NORTH  CAROLINA. 
Sec  Limitation^<,  1,  2. 

PARTNERS. 

1.  A  policy  in  the  name  of  one  Joint  owner,  **sis 

Sroperty  may  appear,"  (without  the  clauf«o  stating 
le  insurance  to  be  for  thetienelit  of  nil  concerned,) 
does  not  cover  the  Interest  of  another  J<»int  owner. 
Oraves  et  ai.  v.  Btt^nn  Marine  Intturanre  Com- 
Vanjh  41» 

2.  The  interest  of  a  coi)artnership  cannot  l>o  irivon 
in  evidence  on  an  averment  of  individual  interest, 
nor  will  the  averment  of  copartnership  intore*»t  l*e 
supported  bv  a  special  contract  relating  to  the  in- 
terest of  an  individual.    Id.  Ih. 


MARYLAND. 
See  Insolvent,  1,  o. 


840 


PAYMENT. 

See  Evidence,  1. 

The  ptineiple  upon  which  the  presumption  of  p«fty- 
ment  aiiseH  iroui  the  lapse  of  time  Is  a  rc?ta9oniiblc 
principle,  and  tho  presumption  may  be  rebutted  bv 
any  facts  which  destroy  the  reason  of  the  rule. 

Ihtnlop  A-  Co.  V.  BalU  IHO 

PENAL  STATUTES. 
See  Limitations,  3. 

PLEADINGS. 

1.  It  is  not  a  good  plea  in  bar  to  a  bill  in  et|uity 
that  the  complainant  has  recovered  a  Judgment  at 
law  against  the  executor  of  the  debtor. 

Telfair  i\  Stead,  406 

2.  It  is  no  cause  of  demurrer  to  a  bill  in  equity 
ugainst  an  executor,  seeking  a  discover}-  of  aflsete. 
that  the  complainant  had  a  right  of  action  at  law. 

Id-  409 

POLICY. 
See  Insurance,  1,  2,  3,  5,  7. 

('ranch  "Z. 


Index. 


PRACTICE. 

1.  In  Vir|{1nia  a  forthoomingr  bond  which  misre- 
citer*  the  amount  of  costs  on  the  execution,  is  not 
thf  rc*hv  \itiated,  if  the  OKgrefsAte  of  debt  and  costs 
U'  truly  stated;  but  wiU  support  a  judirment  on 
mntltm.    WUliama  et  al.  r.  LyleSj  9 

i.  The  court  will  require  a  statement  of  the  points 
uf  a  cai*e  b(*fore  argrument. 

Faw  V.  MtirsttUer,  10 

Rettv  r.  Lamar  et  al,  349 

:i.  If  a  question  upon  which  the  Judges  below  differ 

in  opinion  be  certified  to  this  court*  and  be  here 

dpciaed^  the  parties  are  not  precluded  from  a  writ  of 

error  where  the  whole  cause  is  before  the  court. 

fJgU  V.  Lce^  93 

4.  I'pon  a  case  certified,  this  court  can  only  con- 
Mder  the  |x>iiit  upon  which  the  Judges  below  dif- 
fered.   Id. '  Ih. 

.V  The  report  of  the  assessors  appointed  by  the 
court  of  admiralty  to  assess  the  dama^res,  ouffht  to 
iitate  the  principles  on  which  it  is  founded,  and  not 
a  gross  sum  without  explanation. 

Marray  v.  Ctuurmina  Bel^,  M 

6.  If  an  appeal  is  prayed  in  the  court  below  at  the 
wmeterm  in  which  the  decree  is  rendered,  a  cita^ 
tion  is  not  necessary. 

ReQu  V.  Lamar^  340 

7.  A  citation  must  accompany  the  writ  of  error, 
ur  it  will  be  dismissed. 

-      Baaiff  V.  Tipptno,  406 

8.  In  a  bill  in  equity  by  executors  it  is  not  neoes- 
Mry  to  fiet  forth  their  letters  testamentary. 

Tafair  r.  Stead,  408 

PRESIDENT  OF  UNITED  STATES. 

The  instructions  of  the  President  of  the  United 
States,  if  not  warranted  by  law,  wrill  not  justify  the 
commander  of  a  ship  of  war  of  the  United  States 
in  executing  them. 

LUOe  V,  Barreme,  170 

PRESUMPTION. 
See  Evidence,  1.    Payment,  I. 

PRIORITY. 

In  all  cases  of  insolvency  or  bankruptcy  of  their 
debtor,  the  United  States  are  entitled  to  priority  of 
pajment  out  of  his  effects. 

United  Statoi  v.  FHOier  et  oL,  358 


PROSECUTIONS. 
See  LimitationB,  3. 


PROHABLE  CAUSE. 

See  Admiralty,  2. 

Qiuere,  whether  probable  cause  will  excuse  from 
dama^os?    Little  v.  liarremey  17tt 


RENTS. 
See  Money,  2.  Depreciation,  1. 


Cranch  2. 


SALVAGE. 
See  Admiralty,  7, 8, 9, 10, 11. 

SEIZURE. 
See  Admiralty,  1, 2, 5,  6.    Insurance,  3. 

SET-OFF. 

1.  If  a  suit  be  brought  by  the  assignor  of  an  open 
account  in  his  own  name  for  the  use  of  the  asslgiiee, 
the  defendant  may  offset  his  claims  against  the 
assignee.    Winchetiter  v.  Haekleu^  949 

2.  The  defendant  cannot  offset  bad  debts  made  by 
the  misconduct  of  the  plaintiff  in  selling  the  defend- 
ant's gtKxls  as  factor.    Id,  lb. 

SLAVE  TRADE. 

1.  Prosecutions  under  the  act  of  Congress  against 
the  slave  trade  must  be  commenced  within  two 
years  after  the  offense  committed. 

Adams,  a.  t.,  v.  Wrxxb,  838 

2.  The  uuestion  of  forfeiture  of  the  vessel  under 
the  act  OT  Congress  against  the  slave  trade,  is  a  ques- 
tion of  admiralty  ana  maritime  Jurisdiction. 

UnUetl  States  i\  Sehooner  ScMy,  406 

STATE. 
See  Columbia,  3, 4. 

SUGAR. 
See  Duties. 


UNITED  STATES. 

In  all  cases  of  insolvency  of  their  debtor,  the  Unit- 
ed States  are  entitled  to  a  priority  of  payment  out 
of  bis  effects.    Uniteil  States  v.  Fisher  etoL,         368 


VIRGINIA. 

See  Bond,  Forthcoming.    Money,  2.  British  Credit- 
ors, 1. 
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Supreme  Court  of  the  United  States. 
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♦February  Term«  1805. 


eUIDEKOPER'S  LESSEE  r.  DOUGLASS. » 

Under  the  act  of  Pennsylvania,  of  8d  April.  1790, 
forthenle  of  the  vacant  lands,  Ac,  thecrmnteo,  by 
warrant  of  a  tract  of  land,  lyln^r  north  and  we!«t  of 
the  rivers  Dhio  and  Alleghany,  and  Conewanvo 
creek,  who,  by  force  of  arms  of  the  enemies  of  the 
(7DiU»l  States,  was  prevented  from  settlinflr  and  im- 
proving the  f>aid  land  for  th*  space  of  two  years 
itom  the  date  of  nia  warrant,  but  during  that  time 
persisted  In  his  endeavors  to  make  such  settle- 
ment and  improvement,  is  excused  from  malcinr 
such  actual  settlement  as  is  described  in  the  ninth 
section  of  the  net.  and  the  warrant  vests  in  such 
grantee  a  fee  simple. 

THIS  was  a  case  certified  from  the  clrruit 
court  of  the  United  States,  for  the  district 
of  Pennsylvania,  in  which  the  opinions  of  the 
judges  of  that  court  were  opposed. 

The  action  was  an  ejectment  to  try  the  title 
of  the  "Holland  Compn^r"  to  a  very  large 
tract  of  land  in  Pennsylvania,  lying  north  and 
west  of  the  rivers  Ohio  and  Alleghany,  and 
Conewango  creek,  purchased  of  that  state  un- 
der the  act  of  assembly  of  the  8d  of  April,  1792. 
which  act  is  as  follows,  viz. : 

An  act  for  the  mU  of  tlie  meant  landti  mtliin  thin 
Cmnmonu^iUh . 

Whereas  the  most  valuable  lands  within  this 
commonwealth,  included  within  the  purchase 
made  from  the  native  Indians  in  the  year 
one  thoasand  seven  himdred  and  sixty-eight, 
hare  been  taken  up,  located,  and  appropria- 
2*]  ted  'for  the  use  of  divers  purchasers,  at 
prices  heretofore  established  by  law,  and  those 
which  remain  unsold  and  unsettled,  being  in- 
ferior in  quality  or  situation,  cannot  be  sold  at 
the  same  prices:  And  whereas  the  prices  fixed 
by  law  for  other  lands  belonging  to  the  common- 
wealth are  found  to  be  so  high  as  to  discourage 
actual  settlers  from  purchasing  and  improving 
the  same: 

Section  I.  Be  it  tJvtrtfore  enaetM  by  tfie  mn- 
ate  and  houMe  of  repreMent/itirtv  of  t)ie  cotnmon- 
weaUh  of  Penn^fflfytnia,  in  general  ataentblff  ntet, 
and  it  u  hereby  ewiciM  by  the  authority  of  the 
Mine,  That  from  and  after  the  passing  of  this 
act,  the  price  of  all  the  vacant  lands  within 
the  limits  of  the  purchtise  made  of  the  Indians 
io  the  year  one  thousand  seven  hundred  snd 
sixty-eight,  and  all  preceding  ptircliases,  except- 
ing always  such  lands  as  have  l>een  previously 
aeuled  upon  or  improved,  shall  be  reduced  to 
the  sum  of  fifty  shillings  for  every  hundred 
acres;  and  the  price  of  vacant  lands  within  the 
limits  of  the  purchase  made  of  the  Indians,  in 
the  year  onethottsand  seven  hundred  and  eighty- 
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four,  and  lying  east  of  Alleghany  river  find 
Conewango  creek,  shall  be  reduced  to  the  sum 
of  five  pounds  for  every  hundred  acres  thereof; 
and  the  same  shall  and  may  be  granted  to  any 
person  or  persons  applying  for  the  same  at  the 
price  aforesaid,  in  the  manner  and  form  accus- 
tomed under  the  laws  heretofore  enacted  and 
now  in  force. 

Skc.  II.  And  be  it  further  enacted  by  the 
authority  afi/resaid.  That  from  and  after  the 
passing  of  this  act,  all  other  lands  belonging  to 
this  commonwealth,  and  within  the  jurisdiction 
thereof,  and  laying  north  and  west  of  the  rivers 
Ohio  and  Alleghany,  and  Conewango  creek, 
excepting  such  parts  thereof  as  heretofore  have 
been,  or  hereafter  shall  be,  appropriated  to  any 
public  or  charitable  use.  shall  be»,  and  are  here- 
by, offered  for  sale  to  persons  who  will  cultivate, 
improve  and  settle  the  same,  or  cause  the  same 
to  be  cultivated,  improved  and  settled,  at  and 
for  the  price  of  seven  pounds  ten  shillings  for 
every  hundred  acres  thereof,  with  an  allowance 
of  six  per  centum  for  roads  and  highways,  to  be 
located,  surveyed  and  secured  to  such  purchas- 
ers in  the  manner  hereinafter  mentioned. 

♦Sec.  III.  And  be  it  further  ewicted  by  the  [*3 
authority  aforemid,  That  upon  the  application 
of  any  person  who  may  have  settled  and  im- 
proved, or  is  desirou.H  to  settle  and  improve,  a 
plantation  within  the  limits  aforesaid,  to  the 
secretary  of  the  land  office,  which  application 
shall  contuin  a  particular  description  of  the 
lands  applied  for,  there  shall  be  granted  t-o  him 
a  w^arrant  for  any  quantity  of  land  within  the 
said  limits,  not  exceeding  four  hundred  acres, 
requiring  the  surveyor  general  to  cause  the  same 
to  be  surveyed  for  the  use  of  the  grantee,  his 
heirs  and  assigns  for  ever,  and  make  return 
thereof  to  the  surveyor  general's  otfice,  within 
the  term  of  six  months  next  following,  the 
grantee  paying  the  purchase  money,  and  all  the 
usual  fees  of  Uie  land  oftice. 

Sec.  IV.  And  be  it  further  enacted  by  tfis 
authority  nforemiid.  That  the  surveyor  general 
shall,  with  the  approbation  of  the  governor,  di- 
vide the  lands  thus  offered  for  sale  into  proper 
and  convenient  districts,  in  such  manner  as  he 
may  think  expedient,  so  that  the  boundaries  of 
eacli  district,  either  natural  or  artificial,  may  be 
known,  and  appoint  one  deputy  surveyor  for 
each  district,  who  shall  give  bond  and  security, 
as  is  customary  with  other  deputy  surveyors  in 
thuj  commonwealth,  and  shall  reside  within,  or 
as  near  as  possible,  to  his  respective  district ;  and 
every  such  deputy  surveyor  shall,  within  sixty 
days  next  after  his  appointment,  certify  to  the 
surveyor  general,  the  county,  township  and 
place i^  where  such  deputy  surveyor  shall  keep 
his  office  open,  for  the  purpose  of  receiving  war- 
rants, in  order  that  all  persons  who  may  apply 
for  lands  as  aforesaid,  may  be  duly  informed 
thereof;  and  every  deputy  surveyor,  who  shall 
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receive  any  such  warrant,  shall  make  fair  and 
clear  entries  thereof  in  a  book,  to  be  provided  by 
him  for  that  purpose,  distinguishing  therein  the 
name  of  the  ixfrson  therein  mentioned,  the  quan- 
tity of  land,  date  thereof,  and  the  day  on  which 
such  deputy  surveyor  sliall  receive  the  same, 
which  book  shall  be  open  at  all  seasonable  hours 
to  every  applicant,  who  shall  l)c  entitled  to  cop- 
ies of  any  entries  therein,  to  be  certified  as  such, 
and  signed  by  the  deputy  surveyor,  the  party 
paying  one-quarter  of  a  dollar  therefor. 
4*]  *Sec.  V.  Aiid  f)e  it  further  enacted  by  the 
auihonty  aforestiid.  That  the  deputy  surveyor 
shall,  at  the  reasonable  request  and  proper  cost 
and  charges  of  the  respective  grant«^,  in  such 
warrants  named,  proceed  to  survey  the  hmds  in 
such  warrants  described,  as  nearly  as  may  be, 
according  to  the  resj^ective  priorities  of  their 
warrants;  provided,  that  they  shall  not.  by  vir- 
tue of  any  warrant,  survey  any  tract  of  land, 
that  may  have  been  actually  settled  and  im- 
proved prior  to  the  date  of  the  entry  of  such 
warrant  with  the  deputy  surveyor  of  the  dis- 
trict, except  for  the  owner  of  such  settlement 
and  improvement;  and  having  jxjrfected  such 
surveys,  shall  enter  the  same  m  a  book,  to  l)e 
kept  oy  the  dM)uty  surve^'or,  and  to  Ix;  called 
the  survey  book;  and  the  same  book  shall  re- 
main in  his  office,  liable  to  lie  inspectted  by  any 
person  whatsoever,  who  shall  demand  to  see  the 
same,  upon  the  payment  of  eleven  iwnce  for 
every  search;  and  the  deputy  surveyor  shall 
cause  copies  of  any  such  survey  to  be  made  out, 
and  delivered  to  any  i)erson.  upon  the  payment 
of  one-quarter  of  a  dollar  for  each  copy. 

Sec.  vI.  And  he  it  further  eunctm  by  the 
authority  aforesaid.  That  in  making  any  survey 
bv  any  deputy  surveyor,  he  shall  not  go  out  of 
his  proper  district  toperform  the  same,  and  that 
every  survey  made  by  any  deputy  survevor 
without  his  proper  district  shall  be  void  and  of 
non  effect;  ami  the  surveyor  general  and  his 
deputies,  are  hereby  severally  directed  and 
enjoined  to  survey,  or  cause  to  be  surveyed, 
the  full  amount  of  land  contained  and  mention- 
ed in  any  warrant,  in  one  entire  tract,  if  the 
same  can  be  found,  in  such  manner  and  form, 
as  that  such  tract  shall  not  contain  in  front  on 
any  navigable  river  or  lake,  more  than  one-half 
of  the  length  or  depth  of  such  tract,  and  to  con- 
form the  lines  of  ever)'  survey  in  such  manner 
as  to  form  the  figure  or  plot  thereof,  as  nearly 
as  circumstances  will  admit,  to  an  oblong,  whose 
length  shall  not  be  greater  than  twice  the  breadth 
thereof;  and  in  case  any  such  survey  should  be 
found  to  contain  a  greater  quantity  of  land,  than 
is  mentioned  in  the  warrant  on  which  it  shall 
be  made,  so  that  such  excess  be  not  more  than 
one-tenth  of  the  number  of  acres  mentioned  in 
such  warrant,  besides  the  usual  allowance  for 
roads  and  highways,  the  return  thereof  shall, 
5*]  nevertheless,  lie  *admitted,  under  the  war- 
rant, provided  the  party  procuring  such  return 
to  be  made,  shall  forthwith  pay  to  the  receiver 
general  of  the  land  office,  the  price  or  vahie  of 
such  excess  or  overplus  land,  at  the  same  rate 
at  whicH  he  paid  for  the  laud  mentioned  in  the 
warrant. 

Sec.  VII.  And  be  it  further  enacted  by  the 
authority  aforesaid.  That  every' deputy  surveyor 
to  be  appointed  by  virtue  of  this  act,  shall, 
within  the  month  of  Febniary  in  the  next  year, 
make  and  return  into  the  office  of  the  surveyor 
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general,  plot*  of  everj'^  sui*vey  which  he  shall 
have  made  m  pursuance  of  any  warrant,  con- 
nected together  in  one  general  draft,  so  far  an 
they  may  be  conti^ous  to  each  other,  with  the 
courses  and  distances  of  each  line,  the  quantity 
of  land  contained  in  each  survey,  and  the  name 
of  the  pei"son  for  whom  i\\G  same  was  surveyed  ; 
and  every  succeeding  yeiir  he  shall  make  a  like 
return  of  the  surveys  made  in  the  year  prece<l- 
ing. 

Sec.  VIII.  And  be  it  further  enacted  by  the 
autltority  afore^tid.  That  the  deputy  surveyor 
of  the  proper  district  shall,  upon  the  applica- 
tion of  any  person  who  luis  made  an  actual  set- 
tlement and  improvement  ou  lands,  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and 
Conewango  creek,  and.  upon  such  person  pac- 
ing the  legal  fees,  surve\'  and  mark  out  the  linen 
of  the  tract  of  land  to  which  such  person  may, 
by  conforming  to  the  provisions  of  this  act,  be- 
come entitled  by  virtue  of  such  settlement  and 
improvement:  Provided,  That  he  shall  not  sur- 
vey more  than  four  hundred  lures  for  such  per- 
son, and  shall,  in  making  such  survev.  conform 
himself  to  all  the  other  regulations  fcy  this  act 
presc-ribed. 

Sec.  IX.  And  be  it  further  eiuicted  by  (he 
auifwrity  aforesaid.  That  no  warrant  or  survey, 
to  be  issued  or  made  in  pursuance  of  tins  act,, 
for  lands  lying  north  and  west  of  the  rivers- 
Ohio  and  Alleghany,  and  Conewango  cix?ek^ 
shall  vest  any  title  in  or  to  the  lands  thereia 
mentioned,  unless  the  grantee  has,  prior  to  the 
date  of  such  warrant,  made,  or  caused  to  be 
made,  or  shall,  within  the  space  of  two  year* 
next  after  the  date  of  the  same,  make,  or  cause 
to  be  made,  an  actual  settlement  thereon,  by 
clearing,  fencing  and  cultivating,  at  least  two 
acres  for  every  hundred  acres  contained  in  one 
survey,  erectfng  thereon  a  messuage  for  the 
habitation  of  man.  and  ♦residing,  or  caus-  {*^ 
ing  a  family  to  reside  thereon,  for  the  space  of 
five  years  next  following  his  first  settling  of  the 
same,  if  he  or  she  shall  so  long  live;  and  that 
in  default  of  such  actual  settlement  and  resi- 
dence, it  shall  and  may  be  lawful  to  and  for  tliis 
commonwealth  to  issue  new  warrantA  to  other 
actual  settlers  for  the  said  lands,  or  any  part 
thereof,  reciting  the  original  warrants,  and  that 
actual  settlements  and  residence  have  not  been 
made  in  pursuance  thereof,  and  ao  often  as  de- 
faults shall  be  made,  for  the  time  and  in  the 
manner  aforesaid,  which  new  grants  shall  be 
under  and  subject  to  all  and  every  the  n»giila- 
tions  contained  in  this  act.  Provided  always, 
nevertheless.  That  if  any  such  actual  settler,  or 
any  grantee,  in  any  such  original  or  succeeding- 
warrant,  shall,  by  force  of  arms  of  the  enemies 
of  the  United  States,  he  prevented  from  tuaking^ 
such  actual  settlement,  or  be  driven  therefrom, 
and  shall  persist  in  his  endeavors  to  make  such 
actual  settlement  as  aforesaid,  then,  in  either 
case,  he  and  his  heii-s  shall  be  entitled  to  have 
and  to  hold  the  said  lands,  in  the  same  manner 
as  if  the  actual  settlement  had  been  made  and 
continued. 

Sec.  X.  And  be  it  fnrttitr  tnncted  by  the 
authority  aforesaid.  That  the  lands  actually  set- 
tied  and  improved  according  to  the  pmviaions 
of  this  act,  to  who«»eso<»ver  posaesaion  tliey  may 
descend  or  come,  shall  Ik*  and  remain  liable  and 
chargeable  for  the  payment  of  the  consideration 
or  purchase  money  at  the  inte  aforesaid,  for 
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<»very  hundred  acres,  and  the  intei'Cflt  thereon 
4-)ccniing  from  the  dates  of  such  improvements; 
and  if  such  actual  settler,  not  being  hindered  as 
aforesaid,  bv  death,  or  the  enemies  of  the  United 
States,  shall  neglect  to  apply  for  a  warrant  for 
the  spcu;e  of  ten  years  after  the  time  of  passing 
this  act,  it  shall  and  may  be  lawful  to  and  for 
this  commonwealth  to  grant  the  same  lands,  or 
any  part  thereof,  to  other,  by  warrants,  recitmg 
such  defaults;  and  the  grantees,  complying  with 
the  regulations  of  this  act.  shall  have,  hold  and 
enjoy,  the  same  to  them,  their  heirs  and  assigns; 
but  no  warrant  shall  be  issued  in  pursuance  of 
this  act,  until  the  purchase  money  shall  be  paid 
to  the  receiver  general  of  the  land  office. 

Se<'.  XI.    And  be  if  furtiier  enacted  by  the 
4tuthoirUy  aforesaid.  That  when  any  caveat  is 
7*]  detennined  by  the  *l)oard  of  property,  in 
manner  heretofore  used  in  this  commonwealth, 
the  patent  shall,  nevertheless,  be  stayed  for  the 
tenii  of  six  months,  within  which  time    the 
party  against  whom  the  determination  of  the 
Ikoard  is.'  may  enter  his  suit  at  common  law.  but 
not  afterwams;  and  the  party,  in  whose  favor 
the   determination  of  the   board   is,   shall   be 
deemed  and  taken  to  be  in  (possession,  to  all  the 
intents  and  purposes  of  trying  the  title,  although 
the  other  party  should  be  in  actual  possession, 
which  supposed  possession,  shall,  nevertheless, 
Iwvc  no  effect  upon  the  title;   at  the  end  of 
which  term  of  six  months  aforesaid,  if  no  suit 
is  entered,  a  patent  shall  issue  acconling  to  the 
determination  of  the  board,  upon  the  applicant 
producing  a  certificate  of  the  prolhonotary  of 
I  he  proper  county  that  no  suit  is  commenced, 
or  if  H  suit  is  entered,  a  patent  shall,  at  the  de- 
termination of  such  suit,  issue,  in  common  form, 
to  that  party  in  whom  the  title  is  found  by  law ; 
and  in  both  cases,  the  patent  shall  be  and  re- 
main a  full  and  perfect  title  to  the  lands  against 
all  panies  and  privies  to  the  said  caveat  or  suit; 
}<aving,  nevertheless,  to  infants,  femes  coverts, 
persons  beyond  sea,  non,  comjMtes  men  ten,  and 
others  under  disabilities,  their  respective  rights, 
until  twelve  months  after  such  disabilities  are 
removed. 

Sec.  XII.  And  be  it  fn rther  enacted  by  the 
HtithifHty  aforesaid.  That  no  direct  taxes  shall 
be  levied,  assc^ssed,  or  collected,  for  the  use  of 
this  commonwealth,  upon  or  from  any  of  the 
lands  or  tenements  lying  north  or  west  of  the 
purchase  made  of  the  Indians,  in  the  year  one 
tiinusand  seven  hundred  and  sixty-eight,  or  the 
|)eronaI  estate  found  thereupon,  for  the  full 
spac«  or  term  of  ten  years,  from  and  after  the 
passing  of  this  act. 

Sec.  XIII.  And  be  it  further  enacted  by  the 
nttthority  afpremid.  That  the  following  tracts 
of  land  shall  be  reserved  for  the  use  of  the  com- 
monwealth, that  is  to  say,  at  Presqu'isle,  formed 
by  Lake  Erie,  the  island  or  peninsula  which 
forms  the  harbor,  and  a  tract  extending  eight 
miles  along  the  shore  of  the  lake,  and  three 
miles  in  breadth,  so  as  to  include  the  tract  al- 
ready surveyed,  by  virtue  of  a 'resolution  of  the 
general  assembly,  and  the  whole  of  the  harbor 
formed  b}'  the  said  Presqu'isle,  at  the  moutli  of 
W\  Harbor  creek,  which  empties  into  the  'Lake 
Ene,  and  along  the  shore  of  the  lake,  on  both 
sides  of  said  creek,  two  thousand  said  acres. 

8ec.  XIV.  And  be.  it  further  en/icied  by  the 
authority  aforemdd.  That  all  the  lands  within 
the  triangle  on  Lake  Erie,  purchased  from  the 
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United  States,  shall  be  taken  and  deemed,  and 
they  are  hereby  declared  to  l)e,  within  the  limits 
of  the  county  of  Alleghany. 

Sec.  XV.  And  be  it  furtfier  enncttd  by  the 
authority  afarenaid.  That  it  shall  and  may  lye 
lawful  to  and  for  the  holder  or  holders  of*  any 
unsatisfied  warrant  and  warrants,  heretofore 
issued  for  lands,  agreeably  to  the  seventh  sec- 
tion of  the  act,  entitled  *'  An  act  to  alter  and 
amend  an  act  of  assembly,  entitled  an  act  for 
opening  the  land  office,  for  granting  and  dis- 
posing of  the  unappropriated  lands  within  this 
state,"  ptussed  on  the  twenty  first  day  of  Decem- 
ber, in  the  year  one  thousand  seven  hundred 
and  eighty -four,  to  locate  the  quantity  of  land 
for  which  such  unsatisfied  warrant  and' warrants 
was  and  were  granted,  in  any  district  of  vacant 
and  unappropriated  land  within  this  common- 
wealth; provided  the  owner  or  owners  of  such 
unsatisfied  warrants  shall  he  under  the  same 
regulations  and  restrictions,  as  other  owners  of 
warrants  taken  for  lands  Iving  north  and  west 
of  the  Alleghany  river  and  C'onewango  creek, 
are  made  subject  by  this  act,  the  said  i-ecited 
act,  or  any  other  Wt  or  acts  of  the  general 
assembly,  to  the  contrary  thereof  in  anywise 
notwithstanding. 

William  Binoham, 
Speaker  of  the  Uouw.  of  Heprexentatiref. 

Samuel  Powell, 
Sf)eaker  of  the  Senate. 
Approved,  April  3d,  1792. 

Thom  AS .  Mifflin  , 
Ooceruor  of  the  Comnumiteidth  of  Penrt»yltania. 

The  points  upon  which  the  opinions  of  the 
judges  of  the  court  below  were  opposed,  were 
certified  to  be  as  follows,  viz. : 

1.  Whether,  under  the  act  of  the  legislature 
of  Pennsylvania,  passed  on  the  third  day  of 
April,  one  thousand  *Heven  hundred  and  [*ll 
ninety-two,  entitled  "  An  act  for  the  sale  of  the 
vacant  lands  within  this  commonwealth,"  the 
grantee,  by  warrant  of  a  tract  of  land  lying 
north  and  west  of  the  rivers  Ohio  and  Alle- 
ghany, and  Conewango  creek,  who  by  force  of 
armsof  the  enemies  of  the  United  States,  was 

f)rcvented  from  settling  and  improving  the  said 
and.  and  from  residing  therecn  from  the  tenth 
day  of  April,  one  thousand  seven  hundred  and 
ninety-three,  the  date  of  the  said  warrant,  until 
the  first  day  of  January,  one  thousand  seven 
hundred  and  ninety -six.  but  who,  during  the 
said  period,  persistecl  in  his  endeavors  to  make 
such  settlement  and  residence,  is  excused  from 
making  such  actual  settlement,  as  the  enacting 
clause  of  the  ninth  section  of  the  said  law  pre- 
scribes, to  vest  a  title  in  the  said  grantw. 

2d.  Whether  a  warrant  for  a  tract  of  land 
lying  noilh  and  west  of  the  rivers  Ohio  and 
Alleghany,  and  Conewango  creek,  granted  in 
the  year  one  thousand  seven  hundred  and 
ninety-three,  under  and  b}'  virtue  of  the  act  of 
i  the  legislature  of  Pennsylvania,  entitled  "  An 
act  for  the  sale  of  the  vacant  lands  within  this 
commonwealth,"  to  a  person  who.  by  force  of 
arms  of  the  enemies  of  the  United  States,  was 
prevented  from  settling  and  improving  the  said 
land,  and  from  residing  thereon  from  the  date 
of  the  said  warrant  until  the  first  day  of  Janu- 
ary, one  thousand  seven  hundred  and  ninety- 
six,  but  who,  during  the  said  period,  persisted 
in  his  endeavors  to  make  such  settlement  and 
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residence,  vests  any,  and  if  any,  what  title  in 
or  to  the  said  land,  unless  the  said  grantee  shall, 
after  the  said  prevention  ceases,  commence, 
and  within  the  space  of  two  years  thereafter, 
clear,  fence  and  cultivate  at  least  two  acres  for 
every  hundred  acres  contained  in  his  said  sur- 
vey, erect  thereon  a  messuage  for  the  habitation 
of  man,  and  reside,  or  cause  a  family  to  reside, 
thereon  for  the  space  of  five  years  next  follow- 
ing his  first  settling  the  same,  the  Raid  grantee 
bemg  yet  in  full  life. 

8d.  Whether  a  grantee  in  such  a  warrant  as 
aforesaid,  who  has  failed  to  make  such  settle- 
ment as  the  enacting  clause  of  the  said  ninth 
section  requires,  and  who  is  not  within  the 
benefit  of  the  proviso,  has  thereby  forfeited  his 
right  and  title  to  the  said  land,  until  the  com- 
10*1  mon wealth  has  *taken  advantage  of  the 
said  forfeiture,  so  as  to  prevent  the  said  grantee 
from  recovering  the  possession  of  said  land  in 
ejectment  against  a  person  who  at  any  time 
after  two  years  from  the  time  the  prevention 
ceased,  or  at  any  subsequent  period.  ha«  settled 
and  improved  the  said  land,  and  has  ever  since 
been  in  possession  of  the  same. 

Dallas,  for  the  plaintiff,  contended  for  three 
general  propositions. 

1.  That  a  warrantee  (meaning  thereby  a  per- 
son claiming  under  a  warrant  from  the  com- 
monwealth) who  has  been  prevented,  by  force 
of  arms  of  .the  enemies  of  the  United  States, 
from  improving,  settling  and  residing  on  the 
land,  but  has  j^rsisted  in  his  endeavors  to  do 
so,  during  two  years  from  the  date  of  his  war- 
rant, is  forever  and  totally  released,  by  the  op- 
eration of  the  proviso,  from  the  obligation  of 
making  the  improvement,  settlement  and  resi- 
dence described  in  the  enacting  clause  of  the 
ninth  section  of  the  law. 

2.  If  not  for  ever  and  totally  excused  under 
the  specified  circumstances,  yet  the  warrant 
vests  m  such  warrantee  and  his  heirs,  a  title  to 
the  land  under  one  of  three  aspects;  1st.  Pro- 
vided, during  and  for  a  reasonable  time  after 
the  period  of  prevention,  he  persists  in  his  en- 
deavors to  accomplish  an  improvement,  settle- 
ment and  residence,  although  his  endeavors 
should  not  be  successful;  2d.  Provided  he 
accomplishes  the  settlement  and  improvement 
within  two  years,  and  the  residence  within  five 
years,  after  the  prevention  bv  hostilities  ceased; 
3d.  Provided  he  has  accomplished  the  improve- 
ment, settlement  and  residence,  at  any  time  be- 
fore the  commonwealth  has  taken  advantage  of 
the  forfeiture. 

8.  The  Inceptive  title  of  the  warrantee  gives 
a  right  of  possession  which  can  only  be  defeat- 
ed by  an  act  of  the  commonwealth,  taking  ad- 
vantage of  a  forfeiture  for  non-compliance  with 
the  terms  of  the  grant. 

1st  point. 

In  order  to  understand  the  act  of  1792,  it  will 
be  necessary  to  take  a  view  of  the  situation  of 
11*]  the  state  of  *Pennsylvania  at  that  period. 
Her  finances  were  embarrassed,  and  an  Indian 
war  existed  on  her  frontiers.  Hence  she  had 
two  great  objects  in  view,  the  protection  of 
those  frontiers,  and  the  accession  of  wealth  to 
her  treasury.  To  accomplish  the  first,  no  means 
wero  so  sure  as  to  establish  on  the  frontiers  a 
firm,  hardy,  and  vigilant  population,  bound  by 
their  dearest  interests  to  watch  and  repel  the 
predatory  incursions  of  the  Indians.     And  to 
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attain  the  second  no  means  presented  them- 
selves so  obviously  as  the  sale  of  the  vacant 
lands. 

Although  the  war  was  raging  at  the  time 
when  the  act  passed,  yet  negotiations  were 
pending,  and  pence  was  expect^. 

The  ireneral  provisions  of  the  act,  therefore, 
espMBCially  those  which  relate  to  settlement  and 
residence,  are  predicated  upon  a  state  of  peace, 
while  the  legislature  also  took  care  to  provide 
for  a  state  of  war. 

The  extent  of  that  provision  is  the  principal 
subject  of  litigation. 

Without  resorting  to  the  words,  but  consid- 
ering the  law  as  a  contract,  what  are  the  mo- 
tives and  ideas  which  may  be  reasonably  as* 
cribed  to  the  parties? 

1st.  As  to  the  state. 

1.  The  settlement  might  be  prevented  by  two 
means;  public  calamity,  or  negligence  in  the 
grantee.  For  the  one,  it  was  just  Uiat  the  state 
should  answer;  for  the  other,  the  grantee.  2. 
It  was  unreasonable  for  the  state  to  require  the 
same  from  him  who  should  be  prevented,  a» 
from  him  who  should  not  be  prevented  from 
making  a  settlement.  A  mere  enlargement  ot 
time  diminishes,  but  does  not  obviate  the  objec- 
tion. It  does  not  put  both  on  an  equal  footing. 
The  man  who  has  spent  years  in  fighting  and 
toiling  to  obtain  a  settlement,  is  still  to  do  just 
as  much  as  the  man  who  has  staid  at  home  by^ 
his  fireside  till  war  is  over,  and  then  purchaser 
his  warrant.  The  former  has  no  creoit  for  hia 
toil  and  wounds.  This  construction  is  evi- 
dently contrary  to  the  spirit  of  the  act,  whichi 
was  to  *g;ain  hardy  adventurers,  who  [♦l^ 
should  jom  their  exertions  to  those  of  the  state- 
and  of  the  United  States,  to  subdue  the  Indians; 
for  it  totally  destroys  all  motive  for  such  exer- 
tions. The  state,  therefore,  might  say,  and» 
without  doubt,  meant  to  say,  to  the  war  war- 
rantee, that  a  persistence  in  the  endeavor  to 
settle,  during  the  period  prescribed,  shall  be  ac- 
cepted in  lieu  of  actual  settlement.  That  th& 
man  who  has  actually  accomplished  the  settle- 
ment and  residence  m  time  of  peace,  and  h& 
who  shall  have  persisted  in  his  endeavors  to 
settle  and  reside  for  the  stipulated  time,  during:^ 
a  state  of  war,  but  who  has  been  prevented  by^ 
the  enemy  from  accomplishing  his  settlement, 
and  residence,  are  equally  meritorious,  and  shall 
be  put  on  the  same  footing. 

2d.  As  to  the  warrantee. 

Would  he  purchase  diuing  the  war,  if  he  was. 
liable  to  forfeit  his  warrant  although  he  persists, 
during  the  limited  time,  and  if  all  his  expenses, 
and  dangers  were  to  go  for  nothing,  and  if  at* 
the  end  of  the  war  he  would  be  in  Sic  same  sit- 
uation as  if  he  had  remained  at  home? 

The  situation  of  the  state  then  called  foi^ 
money,  population  and  improvement.  The 
means  were  a  sale  of  the  land,  subject  to  settle- 
ment, if  not  prevented  by  a  public  calamiW. 

The  words  and  spirit  of  the  act  are  conform- 
able to  these  ideas. 

The  title  is,  for  the  sale  of  vacant  lands. 

The  preamble  states,  that  the  prices  at  which 
they  have  been  heretofore  held  were  found  so- 
high  as  to  discourage  actual  settlers  from  pur- 
chasing and  improving. 

The  second  and  third  sections  contain  the- 
offer  of  the  lands  for  sale,  and  the  ninth  de- 
scribes the  terms. 
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On  this  overture,  companies  and  individuals 
became  purchasers.  Among  the  rest  the  Hol- 
land Company,  in  April,  1792.  and  August, 
1793,  purchased  1,162  tracts  of  400  acres  each, 
13*]  which,  by  losses  upon  resurveys,  *and 
bounties  to  actual  settlers,  are  reduo^  to  776 
tracts,  which  have  cost  the  company  222,071 
doUarB  and  10  cents  for  purchase  money,  and 
(up  to  the  year  1802)  202,000  dollars  in  ex- 
penses, endeavors  to  settle,  and  actual  improve- 
ments. The  Population  Company  also  expend- 
ed nearly  the  same  amount.  The  conse<]uence 
was,  that  the  public  treasury  was  supplied ;  a 
bank  was  established,  which  furnishes  revenues 
adequate  to  the  whole  expenses  of  the  govern- 
ment, so  that  no  taxes  have  been  since  imposed ; 
industry  and  improvements  have  been  stimu- 
lated, and  the  state  has  advanced  rapidly  in 
wealth  and  prosperity. 

The  persistence  and  prevention  of  the  Hol- 
land Company  are  adnutted. 

The  treaty  made  with  the  Indians  in  1705,  is 
considered  as  the  epoch  from  which  the  two 
and  the  five  years  mentioned  in  the  ninth  sec- 
tion begin  to  run.  But  there  was  still  further 
prevention  by  distance,  by  the  season,  (for  the 
treaty  was  ratified  in  the  winter,)  bv  intruders, 
(who  were  pushing  in  upon  the  lands  under 
pretence  that  the  warrants  were  forfeited  by 
want  of  settlement  within  theitwo  years,)  and 
by  the  construction  of  the  act  given  by  the 
board  of  property. 

How,  then,  are  the  terms  of  the  contract  to 
be  expounded  ?  Not  by  the  words,  (for  they  are 
inconclusive  and  repugnant,)  but  by  the  nature 
of  the  transaction. 

By  the  third  section,  a  fee  simple  is  granted; 
but  the  ninth  section  annexes  a  condition  prece- 
dent. The  warrant  shall  not  vest  any  title 
"unless,"  &c. 

The  nature  of  the  transaction,  however,  gives 
a  possessory  title,  and  an  usufructuary  prop- 
erty, at  least  for  the  two  and  the  five  years, 
else  the  warrantee  could  not  go  and  make  a 
settlement.  It  is  always  spoken  of  in  the  act 
a»  a  grant.  It  may  be  devised,  sold,  descend, 
he  taken  in  execution,  (fee.  By  the  9th  section, 
what  is  riven  can  only  be  devested  by  default. 
The  whole  estate  does  not  remain  in  the  grantor 
until  performance  of  the  condition. 
14*J  *But  the  settlement  and  residence  for 
the  time  mentioned  is  not  a  tins  qua  non  to  vest 
au  absolute  title.  There  are  cases  within  the 
ninth  section,  in  which  the  title  becomes  abso- 
lute, although  the  residence  shall  not  have  been 
wrapleted.  The  words  of  the  act  are,  "  reside 
thereon  for  the  space  of  five  years  next  follow- 
ing his  first  settling  of  the  same,  if  he  shall  so 
long  live."  If  the  warrantee,  having  begun  his 
settlement,  should  die  before  the  expiration  of 
the  five  years,  his  title  is  complete.  So  if  he 
puts  a  family  on  the  land  to  reside,  and  dies 
before  the  end  of  the  term,  and  the  family 
quits  its  residence  before  the  expiration  of 
the  five  years,  the  title  is  absolute.  8o  if  an 
actual  settler  shall  bv  force  of  arms  of  the 
enemies  of  the  United  States  be  driven  from 
his  settlement.  And  so,  (as  we  say,)  ''if  any 
grant«e"  "shall"  by  like  force  "be  prevented 
irom  makm^  an  actual  settlement,"  "and  shall 
pendst  in  his  endeavors  to  make  such  actual 
settlement,"  during  the  time  allowed  for  mak- 
ing the  same,  that  is,  for  two  years,  "he  and 
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his  heirs  shall  be  entitled  to  have  and  to  hold 
the  said  lands,  in  the  same  manner  as  if  the  act- 
ual settlement  had  been  made  and  continued." 
In  each  of  these  cases  the  condition  is  released. 
If  the  legislature  meant  anv  thing  less,  words 
were  not  wanting  in  which  to  express  their 
ideas,  and  here  was  an  opportunity  of  using 
them. 

The  particular  words  of  the  proviso  are  im- 
portant. 

"  If  any  grantee  shall  be  prevented."  This 
implies  an  attempt  and  failure.  "And  shall 
persist,"  implying  still  the  want  of  success 
"  In  his  endeavors;"  still  holding  up  the  idea 
that  the  thing  is  not  accomplished;  "to  make," 
not  until  he  make,  not  persist  to  make,  but  per- 
sist in  his  endeavors  to  make,  implying  a  con- 
tinued attempt,  not  a  performance.  "Shall  be 
entitled  to  have  and  to  hold,  in  the  same  man- 
ner as  if. "  Here  the  words  *  *  as  if,"  necessarily 
imply  that  the  thin^  itself  is  not  done.  The 
first  part  of  the  section  gives  the  lands,  if  the 
thing  is  done,  but  the  proviso  also  gives  it,  in  a 
certain  case,  if  it  be  not  done,  in  the  same  man- 
ner as  if  it  had. been  done.  They  who  contend 
that  the  persistence  must  continue  until  the  ob- 
ject is  accomplished,  make  the  legi^ature  speak 
this  absurd  language:  persist  until  *the  [*15 
settlement  has  &en  made,  and  you  shall  have 
the  land  in  the  same  manner  as  if  the  settle- 
ment had  been  made.  But  we  make  them 
speak  much  more  rationally.  If  you  are  pre- 
vented by  the  enemy  from  making  the  settle- 
ment, but  persist  in  vour  endeavors  for  two 
years,  you  shall  have  the  latid  in  the  same  man- 
ner as  if  the  settlement  had  been  made.  We 
will  take  your  endeavors  for  success.  If  settle- 
ment and  residence  were  necessaij  in  all  cases, 
the  proviso  is  useless.  If  the  legislature  meant 
by  the  proviso  onlv  to  extend  the  time,  they 
have  been  very  unfortunate  in  their  language, 
for  there  is  no  expression  which  indicates  such 
an  idea,  and  it  is  contradicted  by  the  preceding 
part  of  the  section,  by  which  the  commonwealth 
reserve  the  right  to  grant  new  warrants  as  often 
as  defaults  shall  be  made  for  the  time,  and  in 
the  manner  aforesaid.  No  time  is  expressed  in 
the  act  but  the  two  and  the  five  years.  If  the 
time  is  to  be  enlar^d,  who  shall  say  how  long? 
There  is  no  provision  for  trying  by  a  jury  the 
question,  what  is  a  reasonable  time. 

The  act  contemplates  but  two  cases.  An  act- 
ual settlement  within  the  time,  or  a  prevention 
during  the  time  by  the  act  of  God,  or  of  the 
public  enemy. 

In  both  cases  the  title  was  to  be  absolute. 

The  same  reason  that  rele&ses  the  warrantee 
who  dies,  applies  more  strongly  to  the  war- 
rantee prevented  by  the  enemy,  and  the  tenth 
section  puts  them  both  on  the  same  footing. 

Let  us  consider  what  Is  required  by  the  ninth 
section,  and  what  is  relinquished  by  the  pro- 
viso. 

It  requires,  within  two  years,  a  settlement, 
by  clearing  two  acres  for  every  hundred,  by 
erecting  a  habitation  and  by  residing  five  years. 

Here  is  evidently  a  confusion  of  terms,  by  re- 
quiring a  settlement  consisting  of  fL\e  years' 
residence,  to  be  accomplished  in  two  years. 

•There  are  also  other  absurdities  in  the  [*10 
same  section,  equally  glaring.  Thus  it  is  de- 
clared that  in  default  of  such  actual  settlement, 
the  commonwealth  niav  issue  new  wammts  to 
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otlier  actual  settlers;  and  that  if  such  actual 
settler  shall  be  prevented  from  making  such  act- 
ual settlement,  he  shall  be  entitled  in  the  same 
manner  as  if  the  actual  settlement  had  been 
made. 

2.  What  is  relinquished? 

The  condition  of  residence  is  released  by  the 
death  of  the  warrantee,  and  prevention  releases 
both  residence  and  settlement. 

The  enacting  part  of  the  section  may  be  con- 
sidered as  a  covenant  to  settle;  and  the  proviso 
as  a  covenant  to  convey  in  case  of  prevention. 

2d  point. 

If  persistence  for  two  years  does  not  for  ever 
and  totally  release  the  condition  of  settlement, 
yet  the  warrant  vests  a  title  under  one  of  three 
aspects. 

1st.  Provided,  during  and  for  a  reasonable 
time  after  the  perio<l  of  prevention,  he  persists 
in  his  endeavors  to  accomplish  an  improve- 
ment, settlement  and  residence,  although  his 
endeavors  sliould  not  be  successful. 

To  suppose  the  title  to  he  forfeited,  although 
an  accomplishment  of  the  condition  has  been 
prevented  by  the  enemy,  is  to  make  the  proviso 
of  no  use  whatever. 

But  giving  a  use  to  the  proviso,  and  suppos- 
ing it  to  mean  an  extention  of  time,  ever^  thing 
is  at  sea.  Eivery  case  would  have  a  different 
rule,  and  decisions  would  varv  with  every  jury. 
No  case  could  be  decided  without  a  lawsuit. 

But  if  you  allow  the  warrantee  to  gain  a  title 
by  persisting  during  the  war,  and  for  a  reason- 
able time  after,  although  without  success,  you 
render  the  law  mtelligible,  and  give  effect  to 
ever}"  part. 

17*1  *This  const  met  ion  comports  with  the 
peculiar  expressions  of  the  act,  and  is  justified 
b}'  the  nature  and  equity  of  the  case. 

Endeavors  during  war  would  be  more  expen- 
sive than  success  in  time  of  peace,  and  equally 
beneticial  to  the  6tat«.  By  this  means  al^  you 
put  the  war  warrantee  and  the  peace  warrantee 
upon  an  equal  footing. 

But  the  legislature  flxed  a  positive  period, 
and  left  nothing  to  discretion. 

Who  shall  change  the  nature  of  the  contract? 
Who  give  discretion  to  coiuts  and  juries? 
Who  substitute  endeavor  for  performance,  in 
reference  to  any  other  time  than  the  legislature 
contemplated? 

2d.  The  second  as{)ect  is,  provided  he  persists 
after  the  war,  and  accomplishes  the  improve- 
ment in  two  years,  and  continues  the  residence 
for  five  years  from  the  cessation  of  the  preven- 
tion. 

This  is  what  is  contended  for  on  the  other 
side,  but  this  is  not  the  express  contract  which 
fixes  the  times,  as  well  as  the  acts  which  are  to 
l>e  done. 

It  is  not  a  contract  which  can  be  implied;  for 
an  undertaking  to  act  in  two  years  from  the 
date  of  the  warrant,  does  not  imply  an  under- 
taking to  act  in  two  years  after  a  war,  which 
may  be  fifty  years  from  the  date  of  the  war- 
rant. 

The  proviso  contemplates  no  new  act,  no  new 
epoch,  but  under  the  spe(^ifled  circiunstances 
gives  a  title  as  if  the  act  had  been  done  in  the 
time  prescribed. 

This  construction  would  make  the  proviso 
a  mere  mockery.  It  would  place  the  war- 
rantee, who  had  toiled  through  the  dangers  of 


the  war,  at  a  he&vy  expense,  in  no  lietter  situ- 
ation than  if  he  had  used  no  exertions  at  all. 

3d.  The  third  aspect  is,  provided  he  persists 
during  and  after  the  war,  and  perform  the  con- 
ditions at  any  *time  before  the  common-  [*18 
wealth  takes  advantage  of  the  forfeiture. 

This  regards  the  ca^  as  a  condition  subse- 
quent, the  estate  continuing  after  the  contin- 
gency, until  the  grantor  enters  and  claimn. 

Biit  this  is  contrary  to  the  words,  which  call 
for  endeavors,  not  performance. 

This  construction  destroys  all  limitation  of 
time. 

Upon  the  whole,  there  is  no  clear,  safe, 
equitable  and  satisfactory  constniction.  but  that 
which  supposes  the  condition  to  be  released  by 
the  impossibility  of  performance  within  the 
time  prescriljed. 

3d  point. 

The  inceptive  title  of  tlie  warrantee  gives  a 
j  right  of  poss(>ssion  which  can  only  Ix*  defeatcnl 
by  an  act  of  the  state. 

All  forfeitures  are  to  be  constnied  strictly. 
And  where  compensation  can  be  made,  they 
are  never  enforced  in  equity. 

The  forfeiture  claimed  is  entitled  to  no  favor. 
The  contract  itself  was  ambiguous,  and  ren- 
dered more  so  by  official  misinterpretations. 
!  The  pric<;  has  been  paid.  Time,  lalior  and 
money  have  bcfu  expended  in  improvements, 
and  attempts  to  settle.  The  pi*evention  has 
been  by  a  public  calamity,  not  by  private  neg- 
ligence. 

The  ojxTatiou  of  the  forfeiture  is  dishonor- 
able to  the  state.  She  seizes  the  land  with 
all  their  amelioration,  to  sell  them  again  to  a 
stranger. 

Even  the  state  herself,  therefore,  ought  not  to 
lie  countenanced  in  taking  advantage  of  the 
forfeiture. 

*But  what  pretext  can  justify  a  stranger  [*10 
in  intruding  upon  the  possession  of  the  war- 
rantee? 

This  is  the  case  of  a  trespas^r  who  thrusts 
himself  in  upon  the  land,  pretending  that  the 
warrantee  has  forfeit^  his  title. 

Is  every  person,  who  chooses  to  intrude,  to 
be  the  judge  whether  the  possessor  has  forfeited 
his  title?  This  would  encourage  forcible  en- 
tries and  riots;  riot  would  grow  to  rebellion. 
The  peace  of  the  commonwealth  is  at  stake. 

No  man  can  acquire  a  title  by  his  own  tort. 

But  turn  to  the  words  of  the  act. 

' '  That  in  default  of  such  actual  settlement 
and  residence,  it  shall  and  may  be  lawful  to 
and  for  this  commonwealth  to  issue  new  war- 
i-ants  to  other  actual  settlers,  for  the  said  lands, 
or  any  part  thereof,  reciting  the  original  war- 
rants, and  that  actual  settlements  and  resi- 
dence have  not  been  made  in  pursuance  there- 
of," &<•. 

There  must  be  prtwf  of  default,  the  party 
must  be  heard.  The  (^mmonwealtli  may,  noi 
shall,  grant  new  warrants. 

It  is  said,  however,  that  they  are  to  be  issued 
to  other  actual  settlers;  which  gives  a  right  to 
any  person  to  enter  on  a  forfeiture. 

The  terms  of  the  act,  as  well  as  tlie  nature  of 
the  transaction,  show  that  the  case  of  a  war- 
rantee, and  not  a  mere  settler,  is  meant. 

It  supposes  a  new  warrant,  where  an  old  one 
had  issued. 

Actual  settler  is  a  deseriptio  perw^fHB,     It  does 
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uot  mean  a  man  who  has  completed,  but.  who 
contemplates,  an  actual  settlement.  This  ap- 
jitura  from  the  manner  in  which  the  terms 
actual  settler  are  used  in  the  preamble. 
20*]  *aud  in  the  5th.  Stli  and  10th  sections  of 
the  act,  and  even  in  the  9th  section  itself. 

The  commonwealth  may  grant  new  warrants 
iM  other  actual  settlers.  Other  than  whom? 
Other  than  the  actual  settlers  who  had  failed  to 
make  an  actual  settlement  in  the  manner  de- 
s<>rihed  in  the  beginnin;^  of  that  section. 

It  means  a  person  who  had  purchased  with 
an  intention,  or  under  a  stipulation,  to  make  an 
.-(Ttual  settlement. 

There  is  no  express  authority  given  to  any 
jierson  to  enter  on  a  warrantee.  Can  it  be  im- 
plied by  saying  that  the  state  may  grant  to 
another  actual  settler? 

Her  act  must  constitute  the  forfeiture  of  the 
old  title. 

Her  act  must  grant  the  new. 

E.  Tilghman,  on  the  same  side. 

Confined  his  argument  principally  to  the  sup- 
|M)rt  of  the  proposition,  that  a  persistence  for 
two  years  after  the  date  of  the  warrant,  and  in 
time  of  war,  in  endeavors  to  make  a  settlement, 
iTtive  the  same  title  as  if  the  actual  settlement 
had  been  made  and  continued. 

He  contended  that  revenue  and  ix)pulation 
were  equally  the  objects  of  the  legislature  in 
I>iis8ing  the  act.  It  ought  not,  therefore,  to  be 
<'oastnied  with  a  sole  view  to  population. 

The  act,  like  a  will,  ought  to  be  so  construed 
UN  to  carry  into  effect  the  intention  of  the  le.nis- 
laiure,  and  to  give  operation  to  all  its  purt^. 

To  understand  the  true  meaning  of  the  pro- 
vi><o  of  the  9th  .section,  it  is  necessary  to  distin- 
guish between  settlement  and  residence. 

The  warrantee  is,  by  the  first  part  of  the  sec- 
tion, to  make  a  settlement,  **  by  clearing,  fenc- 
ing, and  ciUUvating  at  least  two  acres  for  eveiy^ 
21*]  hundred,  ana  by  'erecting  thereon  a  mes- 
suage for  the  habitation  of  man."  Thus  much 
was  to  be  done  in  two  years,  and  this  mav  with 
propriety  be  called  ' '  actual  settlement. '  But 
this  alone  w&s  not  sufilcient  to  give  a  title.  The 
party  must  also  '  *  reside,  or  cause  a  family  to 
n»Hidle,  thereon  five  years  next  following  his 
first  settling  of  the  same,  if  he  shall  so  long 
live," 

Residence  is  superadded  to  settlement,  w^hich 
i<4  the  principal  requisite. 

It  Ih  absunl  to  say  that  residence  is  compre- 
hended in  settlement,  because  settlement  must 
be  within  two  years  from  the  date  of  the  war- 
mnt;  but  the  residence  is  to  continue  five  years 
following  the  first  settlement.  The  snaiUlcr 
number  (2)  cannot  include  the  larger  number  (5), 
which  must  be  the  case  if  residence  is  a  part  of 
settlement.  It  certainly  is  not.  But  it  is  a 
requisite  additional  to  settlement,  and  which 
must  be  complied  with  to  complete  the  title. 
Settlement  may  be  begun  and  completed  in  the 
last  thn^  months  of  the  two  years.  Residence, 
the  other  requisite,  is  to  commence  with  the 
inception  of  the  settlement,  and  to  continue  five 
years,  unless  the  party  die,  so  that  settlement  is 
one  thing,  and  residence  another.  Unless  they 
are  different,  how  can  the  one  commence  from 
the  other?  If  residence  Ik*  a  piirt  of  settlement, 
and  not  a  distinct  member  of  the  condition,  the 
death  of  the  grantee,  within  two  yea.rs  from  the 
date  of  the  warrant,  would  vest  a  complete  title. 
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A  construction  plainly  inconsistent  with  the 
views  of  the  legislature. 

That  residence  is  considered  a  distinct  part  of 
the  condition,  is  evident  from  other  parts  of 
the  section.  Thus  it  savs:  "  And  that  in  default 
of  such  actual  settlement  and  residence,  it  shall 
and  may  be  lawful,"  *fec.  Again,  '*  reciting  the 
original  warrants,  and  that  actual  settlements 
and  residence  have  not  been  made. " 

The  proviso  also  considers  settlement  and 
residence  as  distinct.  The  party  is  to  persist  in 
endeavors  to  make  an  actual  settlement:  and 
if  he  does  so  persist,  is  to  hold  and  enjoy  in  the 
same  manner  as  if  the  actual  settlement  had 
been  made  and  continued.  If  actual  settle- 
*ment  included  residence,  why  say  con-  [*22 
tinned?  Settlement  is  considered  as  a  distinct 
thing,  separately  existing,  and  continued  by 
residence.  If  the  settlement  is  not  made  in  two 
years,  in  peace,  is  there  not  a  forfeiture?  If  so, 
residence  is  another  essential.  If  residence  is  a 
part  of  settlement,  it  must  be  had  in  two  years; 
but  residence  is  to  be  five  years  from  the  first 
settlement.  Then  if  you  abohsh  two  years  as 
incompatible  with  five  y^ears,  you  set  all  at 
large;  no  time  is  prescribed  for  either  settle- 
ment or  residence;  because  residence  is  not  to 
be  five  yeiirs  from  the  date  of  the  warrant,  but 
from  tlie  first  settlement,  which  may,  on  this 
construction,  be  at  any  time.  There  is  no  means 
to  reconcile  the  whole  but  to  construe  settle- 
ment to  l)e  one  thing,  to  be  done  in  two  years 
from  the  date  of  the  warrant;  and  residence  to 
be  another,  to  continue  five  years  from  the  first 
sctiling. 

Sucli,  then,  were  the  requisites  to  a  complete 
title. 

But  at  the  time  of  making  the  act  there  w&h 
an  Indian  war,  which  might  probably  last  more 
than  two  years.  It  was  necessary,  then,  for  the 
legislature  to  do  justice  as  well  to  the  warrantee 
who  paid  money,  as  to  the  actual  settler:  one  of 
whom  might,  by  the  continuance  of  the  war,  be 
prevented  from  commencing  and  completing  set- 
tlement and  residence;  the  other  be  driven  from 
settlement  and  residence  actually  commenced. 

The  provision  is,  that  if  the  actual  settler 
(with  or  without  warrant)  shall  be  driven  there- 
from, or  the  warrantee  be  prevented  from  mak- 
ing such  actual  settlement,  "and  shall  persist 
in  his  endeavors  to  make  such  actual  settlement 
as  aforesaid,"  "then,  in  either  case,  he  and  his 
heirs  shall  be  entitled  to  have  and  to  hold  the 
said  lands  in  the  s^ime  manner  as  if  the  actual 
settlement  had  l)een  made  and  continued." 

The  plaintiff  and  defendant  are  at  issue  upon 
a  great  question : 

Is  the  condition  to  be  performed  according  to 
the  terms  of  the  enacting  clau.se,  at  some  time? 

*If  this  is  determiniHl  in  the  negative,  [*23 
in  what  time  is  the  matter,  substituted  in  lieu 
of  what  was  required  by  the  enacting  clause,  to 
be  performed? 

These  questions  are  distinct  and  independent 
of  each  other;  not  to  be  blended  together  in 
argument,  and  if  blended,  will  introduce  the 
utmost  confusion. 

In  considering  the  proviso,  it  is  natural  to 
inquire, 

1st.  Who  are  the  objects  of  relief  against  the 
condition? 

2d.  On  what  terms  is  such  relief  to  be  grant- 
ed? and, 
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3d.  What  is  that  relief  ? 

1st.  The  objects.of  relief  under  the  proviso 
certainly  are  persons  not  having  done  what  was 
necessary  under  the  former  part  of  the  section, 
to  complete  their  titles;  who  had  not  united 
settlement  and  residence ;  settlers  without  war- 
rant; and  warrantees  having  commenced  settle- 
ments or  not. 

2d.  If  any  such  *'  actual  pettier,  or  any  gran- 
tee shall  be  prevented  by  force  of  arms  of  the 
enemies  of  the  United  States  from  making  such 
actual  settlement,  or  be  driven  therefrom,  and 
shall  persist  in  his  endeavors  to  make  sucli 
actual  settlement  as  aforesaid,  then,  in  either 
case, 

3d.  "He  and  his  heirs  shall  be  entitled  to 
have  tmd  to  hold  the  said  lands,  in  the  same 
manner  as  if  the  actual  settlement  had  been 
made  and  continued." 

The  terms  of  relief  are,  persisting  in  endeav- 
ors to  make  such  actual  settlement  as  afore- 
said. 

The  whole  question  is  as  to  the  legitimate 
meaning  of  "persist  in  his  endeavors,"  Sc.  For 
if  the  grantee  or  actual  settler  complies  with  the 
proper  construction  as  to  the  thing  intended  to 
be  (lone,  the  condition  is  done  away. 

It  is  contended  that  the  party  must  persist 
until  settlement  and  residence  are  actually 
achieved. 

This  we  say  is  utterly  inconsistent  with  the 
letter  and  spirit  of  the  proviso.  Had  the  legis- 
24*]  lature  intended  this,  *it  would  have  been 
so  expressed,  and  might  have  been  readily  done 
by  a  declaration  that,  during  war,  time  should 
not  run  against  the  warrantee  or  settler. 

Instead  of  which,  a  substitute  for  settlement 
and  residence  is  plainly  introduced.  That  sub- 
stitute is  a  persisting  in  endeavors  to  make  such 
actual  settlement  as  aforesaid.  Instead  of  re- 
quiring a  persisting  in  endeavors  until  settle- 
ment and  residence  actually  obtained  or  made, 
the  law  contemplates  something  short  of  settle- 
ment and  resiaence,  which  l^ing  performed 
was  to  operate  in  the  same  manner  as  if  the 
actual  settlement  and  residence  had  been  made 
and  continued.  Such  actual  settlement,  in  the 
proviso,  is  considered  as  distinct  from  residence ; 
and  to  it,  as  such,  the  proviso  relates.  And  if 
the  party  persists  in  his  endeavore  to  make  such 
actual  settlement  as  aforesaid,  (that  is,  clear, 
fence,  cultivate  and  build,  not  reside,)  then  he 
is  to  hold  in  the  same  manner  as  if  the  actual 
settlement  had  been  made  and  continued;  to 
wit,  by  residence.  In  the  proviso,  residence  is 
nowhere  contemplated,  except  where  the  effect 
of  persistence  in  endeavors  is  declared  to  be,  to 
hold  "in  the  same  manner  as  if,"  &c.  The 
legislature  having  thus  plainly  considered  set- 
tlement and  residence  as  different  things,  have 
declared  that  persistence  in  endeavors  to  attain 
the  one  shall  be  equivalent  to  the  actual  accom- 
plishment of  both. 

The  proviso  affords  relief  on  the  ground,  and 
solely  on  the  ground,  that  settlement  and  resi- 
dence were  not  had. 

How  strange  is  their  construction!  If  the 
actual  settler  or  warrantee  persists  in  his  en- 
deavors until  he  actually  makes  a  settlement 
with  residence,  he  shall  hold  the  land  as  if 
actual  settlement  had  1>een  made  and  continued. 
This  renders  all  the  words  "  in  the  same  manner 
as  if,"  &c.,  entirely  nugatory. 
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This  is  not  the  case  to  which  the  proviso 
applies.  It  applies  only  to  a  case  in  which 
settlement  ana  residence  had  not  taken  place, 
but  in  which,  from  a  proper  consideration  of 
circumstances,  the  party  was  to  hold  as  if,  &<•., 
looking  to  something  other  which  is  to  be  us  if. 
Nullum  simile  est  idem.  As  if  does  not  mean 
the  same. 

♦Persisting  in  endeavors  is  all  the  pro-  [*2& 
vifto  requires.  If  unsuccessful,  they  are  still 
endeavors  within  the  meaning  of  the  proviso. 
Attaining  the  end  is  not  the  only  evidence  of 
persisting  in  endeavors;  else  all  endeavors  must 
necessarily  be  successful,  as,  without  succcs.h. 
on  their  principles,  there  can  be  no  endeavors 
persisted  in. 

If  attaining  the  end  was  to  be  absolutely 
necessary,  why  did  not  the  legislature  expressly 
prescribe  the  end  and  not  the  means?  Or 
rather,  why,  having  already  prescribed  the  end, 
in  the  former  part  of  the  section,  did  they  .say 
any  thing  of  the  endeavor  (the  meanH)  in  tlu* 
proviso? 

By  the  construction  on  the  other  side,  tlie 
only  benetit  the  grantee  or  actual  settler  gains 
from  the  proviso  is  time  during  the  actual  exist- 
ence of  the  impossibility  to  ped^orm;  so  that  if 
the  then  raging  war  should  last  ten  years,  and 
the  party  persist  in  his  endeavors  the  whole 
time,  his  title  would  still  be  incomplete  without 
actual  settlement  and  residence. 

The  legislature  never  intended  to  impose  such 
ruinous  hardships  on  persons  whose  money  tliey 
had  taken,  or  on  actual  settlers.  If  time  only 
was  their  object,  why  not  ^ve  it  absolutely  dur- 
ing the  war,  without  recjmring  a  circumstance 
that  must  be  attended  with  great  expense  and 
trouble  to  the  i)arty?  Why  make  endeavors^ 
and  persistence  necessary,  unless  intended  a^^  a 
substitute  for  settlement  and  residence? 

On  these  principles,  the  proviso  does  the  party 
more  harm  than  good ;  it  was  better  for  him  at 
once  to  fall  a  victim  to  the  strict  letter  uf  the 
condition.  Had  these  principles  been  fairly  and 
clearly  avowed  and  stated  in  the  act,  would  any 
man  flagrante  bello,  have  paid  his  money  for 
warrants?  No.  The  state  would  have  remained 
involved  in  debt  till  the  close  of  the  war. 

But  it  is  said,  you  are  not  to  persist  in  your 
endeavors  during  war,  but  you  are  to  begin 
after  the  peace. 

There  is  nothing  of  this  sort  in  the  law ;  and 
why,  after  peace,  is  persistence  required?  Whv 
should  not  the  enacting  *clause,  after  [*26 
some  certain  time,  recur  m  full  force,  if  this  was 
the  intention?  Why  not  say  thai  during  war 
and  for  such  a  time  after  peace  the  condition 
shall  not  run  against  you? 

Surely,  the  persistence  in  endeavors  to  make 
a  settlement  refers  to  the  time  during  which  a 
'hindrance  existed;  and  cannot  apply  to  a  time 
when  there  would  be  nothing  to  hinder  the  com- 
passing the  thing  itself. 

What  is  the  relief  granted? 

They  say  it  is  only  time;  a  suspension  of  the 
forfeiture  during  the  war.  There  is  no  idea  of 
this  kind  held  up  in  the  law.  Instead  of  dis- 
pensing with  a  forfeiture,  it  dispenses  with  the 
condition.  It  declares  that  if  something  is  done 
it  shall  amount  to  a  performance  of  the  condi- 
tion, and  the  party  shall  hold  in  the  same  man- 
ner as  if  th^  condition  itself  had  been  performe<l. 

It  is  not  enough  to  say  that  the  general  intention 
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and  spirit  of  the  law  is  only  to  suspend  the  for- 
feiture for  a  time.  Such  spirit  and  intention 
must  be  shown  and  extracted  from  the  bow^els 
of  the  act. 

By  our  construction,  viz. ,  that  two  years'  per- 
sistence from  the  date  of  the  warrant  gives  a 
complete  title,  everything  is  rendered  intelligi- 
ble and  consistent,  and  every  word  of  the  act 
has  its  proper  meaning  and  effect.  But  upon 
theirs  all  is  confusion  and  inconsistency.  They 
confound  the  larger  with  the  smaller  number; 
they  make  the  legislature  speak  without  any 
meaning,  and  they  reject  whole  passages  of  the 
law. 

If  it  is  settled  that  persistence  in  endeavors  to 
make  actual  settlement  is  a  performance  of  the 
condition,  how  long  is  such  persistence  to  be? 

Surely,  two  years  only  from  the  date  of  the 
warrant,  that  being  the  time  within  which,  by 
the  enacting  clause,  the  settlement  is  to  be  made, 
and  as  persistence  is  a  substitute  (or  settlement, 
miLst  be  for  the  same  term,  and  not  longer. 
27*]  *The  act  affords  no  other  terms,  no  other 
rule  of  construction .  Persistence  cannot  apply  to 
the  five  vears'  residence,  because  there  can  be  no 
residence  without  settlement ;  and  when  there 
had  been  a  fruitless  perseverance  for  two  years 
ID  endeavors  to  attain  a  settlement,  there  can- 
not, in  the  nature  of  things,  be  a  persistence  to 
attain  residence;  for  settlement  being  out  of  the 
<|uestion,  there  cannot  be  residence,  which  pre- 
supposes settlement,  and  which  cannot  exist 
without  settlement. 

Besides,  the  proviso  excludes  all  ideas  of  en- 
deavor being  applied  to  residence;  they  are  at- 
tached to  settlement,  and  are  to  operate  as  if 
actual  settlement  had  been  made  ana  continued. 

Consequentlv,  endeavors  are  only  to  be  com- 
mensurate with  the  time  required  for  settlement, 
viz. ,  two  years  from  the  date  of  the  warrant. 

M'Kean,  (Attorney  General  of  Pennsylvania,) 
contra. 

The  defeat  of  Harmer  in  1790,  and  of  St. 
Clair  in  1791,  shows  that  the  power  of  the  Unit- 
ed States,  aided  by  that  of  Pennsylvania,  was 
insufficient  to  protect  that  part  of  the  country. 
The  view  of  the  legislature,  therefore,  was  the 
j^ttlement,  not  the  sale  of  the  lands,  They  re- 
duced the  price  from  80  to  20  dollars  per  100 
acres.  Settlement  was  not  a  condition  subse- 
quent, but  precedent;  or  rather  it  was  a  part  of 
the  consideration  of  the  sale.  With  the  same 
view  the  legislature  reduced  the  size  of  the 
tracts  from  1.000  to  400  acres,  so  that  on  evenr 
tract  of  400  acres  they  might  have  a  soldier,  it 
was  not  their  intention  that  a  large  tract  should 
be  purchased  by  any  one  person  or  body  of  men. 
They  meant  to  have  a  family  upon  every  tract  of 
400  acres.  The  Holland  Company  purchased 
1,162  tracts,  which  was  to  produce  1,162  sol- 
diers, distributed  among  the  same  number  of 
tracts.  The  object  was,  that  the  country  should 
be  settled  during  the  war,  if  possible,  so  as  to 
form  a  barrier  against  the  incursions  of  the  In- 
dians. But  it  is  said  a  peace  was  in  contempla- 
tion. If  so,  why  did  they  enact  the  proviso? 
whv  stipulate  for  immediate  settlement?  why 
oblige  purchasers  to  persist  in  their  endeavors? 
Immediate  settlement  was  the  object ;  and  4f  so, 
they  could  not  mean  to  limit  the  perseverance 
2S*]  to  *two  years;  they  meant  a  perseverance 
as  long  as  there  was  any  obstacle.  Every  thing 
in  the  act  shows  this  to  be  their  meaning. 
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The  preamble  states  that  the  price  at  which 
they  had  been  held  was  so  high  as  to  discourage, 
not  purchasers,  but  actual  settlers. 

The  2d  section  offers  the  lands  "  for  sale  to 
persons  who  will  cultivate,  improve,  and  settle 
the  same,  or  cause  the  same  to  be  cultivated, 
improved,  and  settled. " 

The  3d  section  declares,  that  *'  upon  the  ap- 
plication of  any  ^rson  who  may  have  settled 
and  improved,  or  is  desirous  to  settle  and  im- 
prove, a  plantation  within  the  limits  aforesaid, 
to  the  secretary  of  the  land  olfice,  there  shall  be 
granted  to  him  a  warrant  for  any  quantity  of 
land  within  the  said  limits,  not  exceeding  400 
acres,  requiring  the  surveyor  to  cause  the  same 
to  be  surveyed  for  the  use  of  the  grantee,  his 
heirs  and  assigns  for  ever." 

The  5th  section  prohibits  the  deputy  surveyor, 
by  virtue  of  any  warrant,  to  survey  any  tract 
of  land  that  may  have  been  actually  settled  and 
improved  prior  to  the  date  of  the  entry  of  such 
warrant  with  the  deputy  surveyor  of  the  dis- 
trict, except  for  the  owner  of  such  settlement 
and  improvement. 

The  oth  section  authorizes  the  deputy  survey- 
or, upon  application  of  any  person  who  has 
made  an  actual  settlement  and  improvement, 
to  survey  and  mark  out  the  lines  of  the  tract  to 
which  such  person  may,  by  conforming  to  the 
provisions  of  this  act,  become  entitled  by  virtue 
of  such  settlement  and  improvement,  provided 
it  does  not  exceed  400  acres. 

The  10th  section  provides,  that  the  lands  thus 
actually  settled  and  improved,  according  to  the 
provisions  of  this  act,  shall  remain  liable  for' 
the  purchase  money  and  interest  from  the  dates 
of  the  improvements.  And  if  such  actual  set- 
tler, not  being  hindered  as  aforesaid  by  death, 
or  the  enemies  of  the  United  States,  shall  neg- 
lect to  apply  for  a  warrant  in  ten  years  after 
the  passing  *of  this  act,  the  common-  [*29 
wealth  may  grant  the  same  lands  to  others,  by 
warrants  reciting  such  defaults. 

The  9th  section  contains  a  condition  prece- 
dent, and  if  it  be  not  strictly  complied  with,  the 
purchaser  has  not  title.  It  is  a  part  of  the  con- 
tract made  with  his  eyes  open.  The  act  must 
be  construed  as  a  contract.  The  several  parts 
must  be  considered  together.  The  second  and 
third  must  refer  to  the  9th  section,  and  be  con- 
trolled by  it. 

What  is  a  condition  precedent?  It  is  a  condi- 
tion to  be  performed  before  the  estate  can  vest. 
As  if  a  man  grant  that  if  A.  pay  100  marks  be- 
fore such  a  day,  he  shall  have  the  land.  No 
title  vnll  vest  until  the  100  marks  are  paid. 

It  has  been  considered  as  a  condition  prece- 
dent by  every  judge  who  has  passed  sentence 
upon  it.  Thus,  Judge  Yeates,  in  giving  his 
opinion  in  the  case  of  the  mandamus,  says:  "  It 
is  admitted  on  all  sides,  that  the  terms  of  actual 
settlement  and  residence  are,  in  the  first  place, 
precedent  conditions  to  the  vesting  of  absolute 
estates  in  these  lands,  and  I  cannot  bring  my- 
self to  believe  that  they  are  dispensed  with  by 
unsuccessful  efforts,  either  in  the  case  of  war- 
rant holders  or  actual  settlers."*    The  condition 


1.— This  question  has  been  a^ritated  in  a  variety 
of  forms  in  the  state  of  Pennsylvania,  and  a  great 
degree  of  sensibiUty  la  said  to  have  been  excited 
upon  the  subject.  In  the  year  1800,  a  rule  was  ob- 
tained in  the  Supreme  Court  of  PennsylvaDla,  by 
the  Holland  Company,  upon  the  secretary  of  the 
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30*]  is  not  dispensed  with  but  in  *the  case  of 
prevention  by  death,  or  by  force  of  arms  of  the 
enemies  of  tlie  United  States.  The  question 
here  arises,  is  the  prevention  and  perseverance 
for  two  years  equivalent  to  a  performance  of 
the  condition?  Is  the  will  to  be  taken  for  the 
deed? 

31*]  *What  is  the  settlement  intended?  We 
say  it  includes  five  years'  residence.  The  pro- 
viso speaks  of  ' '  such  actual  settlement  as  afore- 
said," thereby  referring  to  the  description  of 
settlement  in  the  former  part  of  the  section, 
that  is,  *  *  by  clearing,  fencing  and  cultivating,  at 


least  *two  acres  for  every  hundred,  erect-  [*32 
ing  thereon  a  messuage  for  the  habitation  of 
man,  and  residing,  or  causing  a  family  to  re- 
side, thereon  for  the  space  of  five  years  next 
following  his  first  settling  of  the  same." 

*By  the  proviso  no  time  is  limited  for  [^33 
the  persisting.  We  say  it  means  persisting  with 
effect;  othei'wise,  the' object  of  the  legislature 
would  be  totally  defeated  if  the  war  should 
continue  two  years  after  the  dates  of  *the  [*34r 
warrants.  Besides,  the  proviso  would  be  re- 
pugnant to  the  enacting  clause,  and  therefore 
void.     It  only  provides  that  the  incipient  title 


land  office,  to  show  cause  why  a  mandamus  should 
not  be  awarded,  commandinir  him  to  prepare  and 
deliver  patents  for  various  tracts  of  land,  for 
which  they  had  obtained  warrants  under  the  act  of 
Apiil  3d,  1702.  The  JudRes  delivered  their  opinions 
in  the  following  terms: 

Shippen,  (li.  J.  The  legislature,  by  the  act  of 
3d  April,  1792,  meant  to  sell  the  remuiningr  lands  of 
the  state,  particularly  thoBe  lyingr  on  the  noi-th  and 
west  of  the  rivers  Ohio  and  Alleghany.  The  con- 
sideration money  was  to  be  paid  on  issuing  the 
warrants.  They  had,  likewise,  another  object, 
namely,  that,  if  possible,  the  lands  should  be  settled 
by  improvers.  The  latter  terms,  however,  were 
not  to  be  exacted  from  the  grantees  at  all  events. 
The  act  passed  at  a  time  when  hostilities  existed  on 
the  part  of  the  Indian  tribes.  It  was  uncertain 
when  they  would  cease ;  the  legislature,  therefore, 
contemplated  that  warrants  might  be  taken  out 
during  the  existence  of  these  hostilities,  which 
might  continue  so  long  as  to  make  it  impossible 
for  the  warrantees  to  make  the  settlements  re- 
quired, for  a  length  of  time;  not,  perhaps,  until 
these  hostilities  should  entirely  cease.  Vet^  they 
make  no  provisions  that  the  settlements  should  be 
made  within  a  reasonable  time  after  the  peace: 
but  expressly  within  two  years  after  the  dates  of 
the  warrants.  As,  however,  they  wished  to  sell  the 
lands,  and  were  to  receive  the  consideration  money 
immediately,  it  would  have  been  unreasonable, 
and,  probably,  have  defeated  their  views  in  selling, 
TO  require  settlements  to  be  made  on  each  tract  of 
four  hundred  acres,  housra  to  be  built,  and  lands 
to  l>e  cleared.  In  case  such  acts  should  be  rendered 
impossible  by  the  continuance  of  the  Indian  war. 
They,  therefore,  make  the  proviso,  which  Is  the 
subject  of  the  present  dispute,  in  the  following 
words :  '*  Provided  always,  nevertheless.  That  if 
any  such  actual  settler,  or  any  grantee,  in  any  such 
original  or  succeeding  warrant,  shall,  by  force  of 
arms  of  the  enemies  of  the  United  States,  be  pre- 
vented from  making  such  actual  settlement,  or  be 
driven  therefrom,  and  shall  persist  in  his  endeavors 
to  make  such  actual  settlement  as  aforesaid,  then, 
2n  either  case,  he  and  his  heirs  shall  be  entitled  to 
have  and  to  hold  the  said  lands,  in  the  same  manner 
as  if  the  actual  settlement  had  been  made  and  con- 
tinued." 

When  were  such  actual  settlements  to  be  made  ? 
The  same  section  of  the  act  which  contains  the  above 
proviso,  gives  a  direct  and  imequivocal  answer 
to  this  question :  *'  within  the  space  of  two  years 
next  after  the  date  of  the  warrant."  If  the  settle- 
ments were  not  made  within  that  time,  owing  to 
the  force  or  reasonable  dread  of  the  enemies  of  the 
United  States,  and  it  was  evident  that  the  parties 
had  used  their  best  endeavors  to  effect  the  settle- 
ment, then,  by  the  express  words  of  the  law,  the 
residence  of  the  improvers  for  five  years  after- 
wards, was  expressly  dispensed  with,  and  their  title 
to  the  lands  was  complete,  and  patents  might  issue 
accordingly.  It  is  contended,  that  the  words  "  per- 
sist in  their  endeavors,"  in  the  proviso,  should  be  ex- 
tended to  mean,  that  if  within  the  two  years  they 
should  be  prevented  by  the  Indian  hostilities  from 
making  the  settlement,  yet,  when  they  should  tie 
no  longer  prevented  by  those  hostilities,  as  by  a 
treaty  of  peace,  it  was  incumbent  on  them  then  to 
persist  to  make  such  settlement.  The  legislature 
might,  if  they  had  so  pleased,  have  exacted  those 
terms,  (and  they  would  not,  perhaps,  have  been 
unreasonable,)  but  they  have  not  done  so :  they 
have  expressly  confined  the  time  of  making  such 
fiottlcments  to  the  term  of  two  years  from  the  date 
of  the  warrant.  Their  meaning  and  intention  can 
alone  be  sought  for,  from  the  words  they  have  used, 
in  which  there  seems  to  me,  in  this  part  of  the  act, 
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to  be  no  great  ambiguity.  If  the  contrar  v  bad  been 
their  meaning,  they  would  not  have  made  use  of 
the  word  ''  endeavors,"  which  supposes  a  possibil- 
ity, at  least,  if  not  a  probability,  as  things  then 
stood,  of  those  endeavors  failing  on  account  of  the 
hostilities,  and  would,  therefore,  have  expressly 
exacted  actual  settlements  to  be  made,  when  the 
purchasers  should  no  longer  run  any  risk  in  nuUdo^ 
them. 

The  state  having  received  the  consideration 
money,  and  required  a  settlement  within  two  years, 
if  not  prevented  by  enemies ;  and  in  that  case  dis- 
pensing with  the  condition  of  settlement  and  resi- 
dence, and  declaring  that  their  title  shall  be  then 
good  and  as  effectual  as  if  the  settlement  had  been 
made  and  continued,  I  cannot  conceive  they  could 
mean  to  exact  that  settlement  at  any  future  in- 
definite  time.  And  although  it  is  said  they  meant 
that  condition  to  be  indispensable,  and  that  it 
must  be  complied  with  in  a  reasonable  time,  we  have 
not  left  to  us  that  latitude  of  construction,  as  the 
legislature  have  expressly  limited  the  time  them- 
selves. 

It  is  urged,  that  the  main  view  of  the  legislature 
was  to  get  the  country  settled,  and  a  barrier  formed ; 
this  was,  undoubtedly,  one  of  their  views,  and  for 
that  purpose,  they  have  given  extraordinary  en- 
couragement to  Individual  settlers ;  but  they  had, 
likewise,  evidently  another  view,  that  of  increasing 
the  revenue  of  the  state,  by  the  sale  of  the  lands. 
The  very  title  of  the  act  is  "  for  the  sale  of  the  va- 
cant land  within  this  commonwealth ; "  this  latter 
object  they  have  really  effected,  but  not  by  the 
means  of  the  voluntary  settlers :  it  could  alone  lie 
effected  by  the  purses  of  rich  men,  or  large 
companies  of  men,  who  would  not  have  been  pre- 
vailed upon  to  lay  out  such  sums  of  money  as  they 
have  done,  if  they  had  thought  their  purchases  were 
clogged  with  such  impracticable  conditions. 

I  have  hitherto  argued  upon  the  presumption 
that  the  words  **  persist  in  their  endeavors,"  relate 
to  the  grantees  aa  well  as  the  settlers ;  but,  in  con- 
sidering the  words  of  the  proviso,  it  may  be  well 
doubted  whether  they  relate  to  any  other^rantee  or 
settler  than  those  who  have  been  driven  m>m  their 
settlements ;  the  word  **  persist "  applies  very  prop- 
erly to  such :  the  words  of  the  proviso  are,  **  If  such 
actual  settler,  or  any  grantee,  shall,  by  force  of  amis 
of  the  enemies  of  the  United  States,  be  prevented 
from  making  such  settlement^  or  be  driven  there- 
from, and  shall  persist  in  his  endeavors  to  make 
such  actual  settlement ;  then,  in  either  case,  he  and 
his  heirs  shall  be  entitled,"  &c.  Here,  besides  that 
the  grammatical  construction  of  referring  the  word 
"  persist"  to  the  last  antecedent  is  best  answered, 
but  the  sense  of  it  Is  only  applicable  to  settlements 
begun,  and  not  to  the  condition  of  the  grantees. 
There  are  two  members  of  the  sentence ;  one  re- 
lates to  the  grantees,  who,  it  Is  supposed,  may  be 
prevented  from  making  their  settlements:  the 
other  to  the  settlers,  who  are  supposed  to  be  driven 
away  from  the  settlements.  The  latter  words,  aa  to 
them,  are  proper ;  as  to  thegnintees,  who  never  be- 
gan a  settlement,  improper.  The  art  says.  In  either 
case,  that  is,  If  the  grantees  are  prevented  from 
making  their  settlements,  or  if  the  settlers  are  driv- 
en away,  and  i^erslst  in  their  endeavors  to  complete 
their  settlements.  In  either  case  they  shall  be  enti- 
tled to  the  land. 

I  will  not  say  this  construction  Is  entirely  free 
from  doubt ;  if  it  was,  there  would  be  an  end  of  the 
question. 

But  taking  it  for  granted,  as  it  has  been  done  at 
the  bar,  that  the  words  relate  to  the  grantees,  as  well 
as  the  settlers ;  yet,  although  inaccurate  with  re- 
gard to  the  f  oi-mer.  it  seems  to  me,  the  legislature 
could  only  mean  to  exact  from  the  grantees  their 
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should  not  be  lost  during  the  war,  if  thereby 
35*]  the  settlement  was  prevented.  *Every 
person  who  claims  under  this  act  must  be  an 
actual  settler.  It  do<^s  not  say  that  if  the  granted' 
or  actual  settler  shall  be  prevented,  or  driven 
away,  he  shall  hold;  but  if  prevented,  or  driven 
away,  and  he  shall  persist,  then  he  shall  hold. 
36*]  *What  is  persisting?  Buying  imple- 
ments? No.  Goingon  the  land?  We  do  not  con- 
tend for  that.  But  still  it  Is  something,  and  who 
is  to  determine  what  it  is?  It  is  a  fact  which  must 
J)e  decided  by  a  jury  in  every  case :  which  would 
Ije  productive  of  endless  litigation. 


*\Vhen  the  prevention  ceased,  they  [*37 
were  to  settle  in  a  reasonable  time;  otherwise 
the  purchaser  of  1793  would  be  in  a  better  situa- 
tion than  the  purchaser  of  1796,  because  the 
former  would  get  his  title  without  the  condition 
of  settlement. 

*If  the  settlement  is  begun  within  the  [*38 
two  years,  and  continued  for  five  years,  it  is 
sufficient.  Until  a  survey  there  could.be  no 
appropriation;  and  until*  approx^riation  there 
could  Ixi  no  settlement,  and  there  could  be  no 
effectual  residence  unless  the  settlement  wils 
made  *within  the  two  years.     Did  the  [*30 


best  endeavors  to  make  the  settlements,  within 
the  Mpiice  of  two  years  from  the  date  of  their 
waiTant^s;  at  the  end  of  which  time,  if  they 
have  been  prevented  from  complying  with  the 
t4»rini»  of  the  law,  by  the  actual  force  of  the  enemy, 
&s  thoy  had  actually  paid  for  the  land,  they  are  then 
entitled  u>  their  patents.  If  the  icKislature  really 
meant  dlflferently,  all  I  can  say  is,  tliat  they  have 
very  unfortunately  expressed  their  meaning. 

The  propriety  of  awarding  a  mandamus  is  anoth- 
er question,  which  I  mean  not  to  discuss,  as  I  prcj- 
^urae  a  decision  of  a  majority  of  the  court  will 
make  it  unnecessary. 

YBJLTB&,  J.  I  have  long  hoped  and  flattered  my- 
J!<elf,  that  the  difficulties  attendant  on  the  jn-esent 
motion  would  have  been  brought  before  the  justice 
and  equity  of  the  legislature  for  solution,  and  not 
come  before  the  judicial  authority,  who  are  com- 
IMfUed  to  deliver  the  law  as  they  find  it  written  for 
decision ;  the  question  has  often  ocHJurred  to  our 
minds,  under  the  act  of  3d  of  April,  119!l,  which  has 
M)  frequently  engaged  our  attention  in  our  western 
circuits. 

The  Holland  Company  have  paid  to  the  state  the 
consideration  money  of  one  thousand  one  hundred 
and  strty-two  warrants,  and  the  survejing  fees  on 
one  thou^nd  and  forty-eight  tracts  of  land;  besides 
making  very  considerable  expenditures  by  their  ex- 
ertions, honorable  to  themselves,  and  useful  to  the 
community,  (as  has  been  correctly  stated,)  in 
tirder  to  effect  settlements.  Computing  the  sums 
advanced,  the  lost  tracts,  by  prior  improvements 
and  interferences,  and  the  quantity  of  one  hundred 
acrex«  granted  to  each  indl\'idual  for  making  an  act- 
ual .settlement  on  their  lands,  it  is  said,  that  aver- 
aging the  whole,  between  two  hundred  and  thirty 
and  two  hundred  and  forty  dollars,  have  been  ex- 
pended by  the  company  on  each  ti'act  of  land  they 
now  lay  claim  to. 

The  Indian  war  which  raged  previous  to,  and  at  the 
time  of  the  passing  of  the  law,  and  until  the  ratlD- 
(«tion  of  the  treaty  at  Fort  Granville,  must  have 
thrown  insurmountable  bars  in  the  way  of  those 
per«ons,  who  were  desirous  of  sitting  down  imme- 
diately on  Lands,  at  any  distance  from  the  military 
posts.  These  ol)8tacles  must  necessarily  have  con- 
tinued for  some  time  after  the  removal  of  impend- 
ing danger,  from  imperious  circumstances;  the 
scattered  state  of  the  inhabitants,  and  the  difficulty 
of  early  collecting  supplies  of  provisions ;  besides, 
it  is  obvious  that  settlements,  in  most  instances 
could  not  be  made  until  the  lands  were  designated 
and  appropriated  by  survej's ;  and  more  especially 
flo,  where  warrants  have  express  relation  to  others 
<lepending  on  a  leading  warrant,  which  particularly 
locates  some  known  spot  of  ground. 

f>n  the  head  of  merit,  in  the  Holland  Land  Com- 

rmv's  sparing  no  expense  tn  procure  settlements, 
believe  there  are  few  dissf^nting  voices  beyond  the 
mountains ;  and  one  would  be  induced  to  conclude, 
that  a  variety  of  united,  equitable  circumstances, 
would  not  fail  to  producer  a  proper  degree  of  influ- 
ence on  the  public  will  of  the  community.  But  we 
are  compelled,  by  the  duties  of  our  office,  to  give  a 
judicial  opinion  upon  the  abstract  legal  question  ; 
whether.  If  a  warrant  holder,  under  the  act  of  Sd 
of  April,  17QS,  has  begun  to  make  his  actual  settle- 
ment, and  is  prevented  from  completing  the  same, 
'*  by  force  of  arms-  of  the  enemies"  of  the  United 
States,  or  Is  driven  therefrom,  and  shall  make 
iltew  endeavors  to  complete  the  same,  but  fails  in 
the  aooomplishment  thereof,  the  condition  of  act- 
ual settlement  and  residence  is  dispensed  with  and 
extinguisbe<l  ? 

T  am  constrained,  after  giving  the  subject  every 
consideration  in  my  power,  to  declare,  that  I  hold 
the  oegmtlve   of  the  proposition,  for  the  foUow- 
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Ing   reasons  collected  from  the  body  of  the  act 
itself. 

1.  The  motives  inducing  the  legislature  to  enact 
the  law  are  distinctly  marked  in  the  preamble,  that 
"ihe  prices  flxed  by  law  for  other  lands"  (than 
those  included  in  the  Indian  purchase  of  1768)  "are 
found  to  be  so  high,  as  to  discourage  actual  set- 
tlers from  purchasing  and  improving  the  same." 
3  State  Lawn,  209. 

2.  "  The  lands  lying  north  and  west  of  the  rivers 
Ohio  and  Alleghany,  and  Conewango  creek,  are 
offered  for  sale  to  persons  who  will  cultivate,  im- 
prove and  settle  the  same,  or  cause  the  same  to  L>e 
cultivated,  improved  and  settled,  at  and  for  ibe 
mice  of  11. 10  for  every  hundred  acres  thereof." 
By  s.  2,  the  price  of  lands  is  thus  lowered,  to  en- 
courage actual  settlements. 

3.  By  s.  3.  "  Upon  the  application  of  any  person 
who  may  have  settled  or  improved,  or  is  desirous 
to  settle  and  improve,  a  plantation  within  the  limits 
afon^aid,  there  shall  be  granted  to  him  a  warrant 
not  exceeding  four  hundred  acres,"  &c. 

The  application  granted,  is  not  to  take  up  land^  : 
but  it  must  be  accompanied,  either  by  a  previous 
settlement  and  improvement,  or  expressions  of  a 
desire  to  settle  and  improve  a  plantation;  and  in 
this  form  all  such  warrants  have  issued. 

4.  By  s.  5, ''  Lands  actually  settled  and  improved, 
prior  to  the  date  of  the  entry  of  a  warrant  with  the 
deputy  surveyor  of  the  district,  shall  not  be  sur- 
veyed thereon,  except  for  the  owner  of  such  sct- 
tlement  and  Improvement." 

This  marked  preference  of  actual  settlers  over 
warrant  holders,  who  may  have  paid  their  money 
Into  the  treasury  for  a  particular  tract,  even,  per- 
haps, before  any  improvement  of  the  land  wh< 
meditated,  shows,  in  a  striking  manner,  the  inten- 
tions of  the  legislature. 

6.  By  8.  8,  **  The  deputy  surveyor  of  the  district 
shall,  upon  the  application  of  any  person,  who  has 
made  an  actual  settlement  and  improvement  on 
these  lands,  survey  and  mark  out  the  lines  of  the 
tract  of  land,  not  exceeding  four  hundred,  for  such 
applicant." 

The  settlement  and  improvement  alone  arc  made 
equivalent  to  a  warrant ;  which  may  be  taken  out 
by  section  10,  ten  years  after  the  time  of  passing 
this  act. 

6.  I  found  my  opinion,  on  what  I  take  to  be  the 
true  and  legitimate  construction  of  the  s.  9,  in  the 
close  of  which  Is  to  be  found  the  proviso,  from 
whence  spring  all  the  doubts  on  the  subject. 

It  has  been  said  at  the  bar,  that  three  different 
constructions  have  been  put  on  this  section. 

1.  That  if  the  warrant  holder  has  been  prevented 
by  Indian  hostilities  from  making  his  settlement 
within  two  years  next  after  the  date  of  his  warrant, 
and  until  the  22d  of  December,  1795,  (the  time  f>f 
ratification  of  Gen.  Wayne's  treaty,)  the  condition 
of  settlement  and  residence  is  extinct  and  gone. 

2.  That  though  such  prevention  did  not  wholly 
dispense  with  the  condition,  it  hindered  its  running 
within  that  period ;  and  that  the  grantee's  per8is»t^ 
ing  In  his  endeavors  to  make  an  actual  settlement 
and  residence  for  five  years,  or  within  a  reasonable 
time  thereafter,  shall  be  deemed  a  full  compliance 
with  the  conditions:  And, 

3.  That  in  all  events,  except  the  death  of  the  par- 
ty, the  settlement  and  residence  shall  precede  the 
vesting  of  the  complete  and  absolute  estate. 

Though  such  great  disagreement  has  obtained,  as 
to  the  true  meaning  of  this  s.  9,  both  sides  agree  in 
this,  that  it  is  worded  very  Inaccurately,  Inartifi- 
dallv  and  obscurely.  Thus,  it  will  be  found  to- 
wards the  beginning  of  the  clause,  that  the  words 
"actual  settlement"  are  used  in  an  extensive 
sense,  as  inclusive  of  residence  for  five  years;  be- 
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legiBlature  mean  to  dispense  with  the  five  years' 
residence,  if  the  settlement  could  not  be  made  in 
two  years?  The  9th  section  says,  the  title  shall 
not  vest,  unless,  &c.  The  only  difficulty  was, 
to  limit  the  time  within  which  the  settlement 
40*]  should  be  made.  *lf  the  settlement  is  in- 
complete, he  is  still  to  persist.  If  the  improve- 
ments are  made,  but  the  residence  not  com- 
pleted, it  is  said  he  is  not  to  persist.  But  the 
proviso  says,  that  if  the  actual  settler  shall  be 
driven  off,  and  shall  persist,  &c.  What  is  he 
41*]  to  persist  to  do?  Something  *certainly 
which  remained  to  be  done;  and  nothing  re- 


mained to  be  done  but  to  complete  his  resi- 
dence. But  if  he  persists  in  his  endeavors  to 
do  this,  the  time  during  which  he  is  prevented 
and  persists,  shall  go  to  his  credit.  Hence  there 
must  be  a  persistence  for  five  years  at  le&st. 

*The  warrant  gave  a  right  to  enter  the  [*42 
land,  to  sur\ey  it,  and  to  make  the  settlement. 
But  this  right  would  be  forfeited  imder  the 
former  part  of  the  section,  if  not  exercLsed 
in  two  years. 

This  was  the  right  which  the  proviso  meant 
to  protect,  and  nothing  more.  This  is  the  rieht 
which  is  saved  *by  persisting  as  long  [*43 


cause  its  constituent  parts  are  enumerated  and  de- 
scribed to  be  by  "  dearingr,  fencinir  and  cultivat- 
infff  at  least  two  acres  for  every  hundred  acres, 
contained  in  one  survey ;  erecting  thereon  a  mes- 
suage for  the  habitation  of  man,  and  residini?,  or 
causinsr  a  family  to  reside,  thereon  for  the  space  of 
five  years  next  following  his  first  settllni?  the  same, 
if  he  or  she  shall  so  long  live."  In  the  middle  of 
the  clause,  the  same  woras  are  used  in  a  more  lim- 
ited sense,  and  are  coupled  with  the  expressions 
'*af)d  residence/'  and  in  the  close  of  the  section,  in 
the  proviso,  the  same  words,  as  I  understand  them, 
in  a  strict  grammatical  constraction  of  the  whole 
clause,  must  be  taken  in  the  same  large  and  com- 
prehensive sense  as  they  first  conveyed ;  because 
the  terms  **8uch  actual  settlement,''^  used  in  the 
middle  of  the  section,  are  repeated  in  the  proviso, 
and  refer  to  the  settlement  described  in  the  fore- 
going part ;  and  the  words  '^  actual  settlement  as 
aforesaid,"  evidently  relate  to  the  enumeration  of 
the  qualities  of  such  settlement.  Again,  the  con- 
fining of  the  settlement  to  be  within  the  space  of 
two  years  next  after  the  date  of  the  warrant, 
seems  a  strange  provision.  A  war  with  the  Indian 
natives  subsisted  when  the  law  passed,  and  its  con- 
tinuance was  uncertain.  The  state  of  the  country 
might  prevent  the  making  of  surveys  for  several 
years;  and  until  the  lands  were  appropriated  by 
surveys,  the  precise  places  where  they  lay  could 
not  be  ascertained  generally. 

Still  I  apprehend  that  the  intention  of  the  legis- 
lature may  be  fairly  collected  from  their  own 
words.  But  I  cannot  accede  to  the  first  construc- 
tion said  to  have  been  made  of  the  proviso  in  this 
ninth  section,  because  it  rejects  as  wholly  super- 
fluous, and  assigns  no  operation  whatever  to  the 
subsequent  expressions,  **  if  any  grantee  shall  per- 
sist in  nls  endeavors,"  &c.,  which  is  taking  an  un< 
warrantable  liberty  with  the  law.  Nor  can  I  sub- 
scribe to  the  second  construction  stated,  because 
it  appears  to  me  to  militate  against  the  general  spirit 
and  words  of  the  law,  and  distorts  its  great  promi- 
nent features  in  the  passages  already  cited,  and 
for  other  reasons  which  I  shall  subjoin.  ]  adhere 
to  the  third  construction,  and  will  now  again  con- 
sider the  s.  9.  It  enacts,  in  the  first  instance,  that 
**!no  warrant  or  survey  for  lands,  lying  north  and 
west  6f  the  rivers  Ohio  and  Allegtiany,  and  Cone- 
wango  creek,  shall  vest  any  title,  unless  the  grantee 
has,  prior  to  the  date  of  such  warrant,  made,  or 
caused  to  be  made,  or  shall,  within  the  space  of 
two  years  next  after  the  date  of  the  same,  make, 
or  cause  to  be  made,  an  actual  settlement  thereon, 
by  clearing,  &o.  Provided,  always,  nevertheless. 
That  if  any  such  settler,  or  any  grantee,  in  any 
such  original  or  succeeding  warrant,  shall,  by  force 
of  arms  of  the  enemies  of  the  United  States,  be 
prevented  from  making  such  actual  settlement,  or 
be  driven  therefrom,  and  shall  persist  in  his  en- 
deavors to  make  such  actual  settlement  as  afore- 
said ;  then,  in  either  case,  he  and  his  heirs  shall  be 
entitled  to  have  and  to  hold  the  said  lands,  in  the 
same  manner  as  if  the  actual  settlement  had  been 
made  and  continued." 

"  Persist"  is  the  correlative  of  attempt  or  en- 
deavor, and  signifies  "hold  on,"  "persevere,"  &o. 
The  beginning  words  of  the  section  restrict  the 
settlement  "to  be  within  two  years  next  after  the 
date  of  the  wsrrant,  by  clearing,  ^c.  and  by  residing 
for  the  space  of  five  years,  next  following  his  first 
settling  of  the  same,  if  he  or  she  shall  so  long 
live,"  and  in  default  thereof,  annexes  a  penalty  of 
forfeiture  in  a  mode  prescribed  ;  but  the  proviso 
relieves  against  this  penalty,  if  the  grantee  is  pre- 
vented from  making  such  settlement  by  force,  ftc 
and  shall  persist  in  his  endeavors  to  malce  such  act- 
ual settlement  as  aforesaid.    The  relief,  then,  as  I 

858 


read  the  words,  goes  merely  as  to  the  times  of  two 
years  next  after  the  date  of  the  warrant,  and  five 
years  next  following  the  party's  first  settling  of 
the  same ;  and  the  proviso  declares,  that  persisuncr. 
&c.,  shall  be  equivalent  to  a  continuation  of  the  set- 
tlement. 

To  be  more  intelligible,!  paraphrase  the  ninth  sec- 
tion thus :  Bvery  warrant  holder  shall  cause  a  set- 
tlement to  be  made  on  his  lands  within  two  years 
next  after  the  date  of  his  warrant,  and  a  residence 
thereon  for  five  years  next  following  the  first  set- 
tlement, on  pain  of  forfeiture  by  a  new  warrant. 
Nevertheless,  if  he  shall  be  interrupted  or  ot>- 
structed  by  external  force,  from  d«ing  these  acts 
within  the  limited  periods,  and  shall  afterwards 
persevere  in  his  efforts  In  a  reasonable  time,  after 
the  removal  of  such  force,  until  those  objects  are 
accomplished,  no  advantage  shall  be  taken  of  him 
for  the  want  of  a  successive  continuation  of  his 
settlement. 

The  censtruction  I  have  adopted,  appears  to  mie 
to  restore  perfect  symmetry  to  the  wnole  act,  and 
to  preserve  its  due  proportions.  It  affords  an  easy 
answer  to  the  ingenious  question  proposed  by  the 
counsel  of  the  Holland  Company.  If.  say  they, 
immediately  after  a  warrant  issues,  a  settler,  with- 
out delay,  goes  on  the  ground  the  11th  April,  ITSS, 
and  stays  there  until  the  next  day,  when  he  is  driv- 
en off  by  a  savage  enemy,  after  a  gallant  defense : 
and  then  fixes  his  residence  as  near  the  spot  as  be 
can  consistently  with  his  personal  safety,  does  th«> 
warrantee  lose  all  pretensions  of  equity  ?  Or,  sup- 
pose he  has  the  good  fortune  to  continue  there, 
firmly  adhering  to  the  soil,  for  two  or  three  years, 
durii^  the  Indian  hostilities ;  but  is,  at  length,  com- 
pelled to  remove  by  a  superior  force :  is  all  to  go 
for  nothing,  and  must  he  necessarily  begin  again  ? 

1  answer  to  both  queries,  in  the  negative;  by  no 
means.  The  proviso  supplies  the  chasm  of  succes- 
sive years  of  residence ;  for  every  day  and  week  he 
resides  on  the  soil,  he  is  entitled  to  credit  in  his  ac- 
count with  the  commonwealth ;  but,  upon  a  return 
of  peace,  when  the  state  of  the  country  will  admit 
of  It,  after  making  all  reasonable  aUowances,  he 
must  resume  the  occupation  of  the  land,  and  com- 
plete his  actual  settlement ;  although  a  charity  can- 
not take  place  according  to  the  letter,  yet  It  ought 
to  be  performed  cy  pret^  and  the  substance  pursued . 

2  rem.  286,  2  FonS.  221. 

It  has  l>een  objected,  that  such  a  contract  with 
the  state  is  unreasonable,  and  hard  on  those  land- 
holders, and  ought  not  to  be  insisted  upon  :  it  will 
be  said,  in  reply,  they  knew  the  terms  bef  ore  they 
engaged  in  the  bargain,  and  must  abide  by  the  con- 
sequences. The  only  question  is,  whether  the  in- 
terpretations given  of  it  be  correct  or  not. 

7.  A  due  conformity  to  the  provisions  of  the  act 
is  equally  exacted  of  those  who  found  their  prefer- 
ence to  lands  on  their  personal  labor,  as  of  those 
who  ground  it  on  the  payment  of  money.  I  know 
of  no  other  distinctions  between  these  two  sets  of 
landholders,  as  to  actual  settlement  and  rest  dence, 
than  that  the  claims  of  the  former  must  be  limited 
to  a  sin»rle  plantation,  and  the  labor  be  exerted  by 
them,  or  under  their  direction ;  while  the  latter 
may  purchase  as  many  warrants  as  they  can,  and 
make,  or  cause  to  be  made,  the  settlements  requir- 
ed by  law.    Addimns  940,  8ii. 

It  is  admitted,  on  all  sides,  that  the  terms  of  act- 
ual settlement  and  residence  are,  in  the  first  place, 
precedent  conditions  to  the  vesting  of  absolute  es^ 
tates  in  these  lands;  and  I'cannot  bring  myself  to 
believe  that  they  are  dispensed  with,  by  unsuccess- 
ful efforts,  either  in  the  case  of  warrant  holders,  or 
actual  settlers.  In  the  latter  instance,  our  uniform 
decisions  have  been,  that  a  firm  adherence  to  the 
soil,  unless  controlled  by  imperious  circumstances 
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as  the  prevention  continues.  But  when  the 
prevention  ceases,  the  ultimate  condition  of 
^settlement  is  still  to  be  performed.  As  the  law 
doe>*  not  require  impossibilities,  a  reasonable 
•44-*]  time  after  cessation  *of  the  war  must  be 
allowed  to  make  the  settlement.  We  stiy  two 
years  is  that  rtr&Honable  time,  because  that  was 
the  time  oripnally  tixed  by  the  contract,  which 
was  predicated  upon  the  idea  that  there  was  no 
o!>*tacle. 

4o*]  *But  it.is  said  that  the  commonwealth 
alone  can  enter  for  the  forfeiture,  and  that  there 
iN  no  private  right  of  entry. 


But  if  this  is  a  condition  precedent,  no  right 
ever  vested,  and,  therefore,  there  can  be  no  for- 
feiture. The  *only  right  given  was  a  [*46 
})ermission  within  two  years  to  enter,  for  the 
purpose  of  surveying  ana  settling;  but  this  right 
expired  with  the  two  years  after  the  date  of  the 
warrant,  or  of  the  close  of  the  war. 

*The  land  is  to  be  granted  to  other  [*47 
actual  settlers;  this  term  is  explained  in  the  5th 
and  10th  sections,  and  means  those  who  were 
actually  on  the  land  and  had  begun  their  settle- 
ment. The  commonwealth  could  not  grant 
these  lands  to  actual  settlers  unless  there  was 


was  the  grreat  criteron  which  marked  the  prefer- 
ence in  such  cases ;  and  I  have  seen  no  reason  to 
alter  my  opinion. 

8.  Lastly,  it  is  obvious  from  the  pqeamble,  and  8. 
^  that  the  settlement  of  the  country,  as  well  as  the 
sale  of  the  lands,  were  meditated  by  this  law;  the  lat- 
ter, however,  appears  to  be  a  seoondarv  object  with 
the  legislature.  The  peoplingr  of  the  country,  by  a 
hardy  race  of  men,  to  the  most  extreme  frontier, 
was  certainly  the  most  powerful  barrier  against  a 
SBVAffe  enemy. 

Having  been  thus  minute,  and,  I  fear,  tedious,  in 
delivering  my  opinion,  it  remains  for  me  to  say  a 
few  words  respecting  those  persons  who  have  tak- 
«n  possession  of  part  of  these  lands,  supposing  the 
warrants  to  he  dead,  according  to  the  cant  word  of 
the  day,  and  who,  though  not  parties  to  this  suit, 
are  asserted  to  be  Implicated  in  our  decision.  If 
the  lands  are  forfeited  in  the  eye  of  the  law,  though 
they  have  been  fully  paid  for,  the  breach  of  the 
condition  can  only  be  taken  advantage  of  by  the 
eommonwealth,  in  a  method  prescribed  by  law. 
Innumerable  mischiefs,  and  end  loss  confusion, 
would  ensue,  from  individuals  taking  upon  them- 
selves to  Judge  when  warrants  cease  to  have  valid- 
ity, and  making  entries  on  such  lands  at  their  will 
and  pleasure.  I  will  repeat  what  we  told  the  Jury 
in  MorrU's  L€9«ee  v.  Neighman  and  Shaines :  ^*  If 
the  expressions  of  the  law  were  not  as  particular 
as  we  find  them,  we  should  have  no  difficulty  in  pro- 
nouncing that  no  pen>on  should  take  advantf^e  of 
their  own  wrong,  and  that  it  does  not  lie  in  the 
mouths  of  men,  like  those  we  are  speaking  of,  to  say 
the  warrants  are  dead  ;  we  will  take  and  withhold 
Che  possession,  and  thereby  entitle  ourselves  to  reap 
t>eneflts  from  an  unlawful  act."  On  the  whole,  I 
am  <if  opinion,  that  the  rule  should  be  discharged. 

Smith,  J.  I  have  had  a  full  opportunity  of  con- 
sidering the  opinion  delivered  by  ray  brother 
Yctites  ;  and  as  I  perfectly  concur  in  all  its  princi- 
ples, I  shall  confine  myself  to  a  simple  declaration 
of  assent.  I  could  not  hope,  indeed,  to  add  to  the 
argument;  and  lam  certain  I  could  note<)ual  the 
language,  which  he  has  used  on  the  occasion. 

Bt/  the  Court,  Let  the  rule  be  discharged. 

Since  this  decision  was  pronounced,the  subject  has 
been  revived  and  agitated  in  various  interesting 
forms.  I  n  the  winter  of  ^901-2,  several  petitions  were 
presented  by  the  intruders  to  the  legislature,  re- 
^luestlngtheir  interposition,  but  the  committee  of 
the  senate  to  whom  these  petitions  were  referred, 
reported  against  them,  and  admitted  that  the  con- 
tnn-ersy  belonged  exclusively  to  the  courts  of  Jus- 
tice. But  soon  after  this  report  was  made,  a  bill  was 
introduced,  which  recites  the  existing  controver- 
sies, gives  a  legislative  opinion  against  the  claim  of 
the  warrantees,  and  Institutesan  extraordinary  tri- 
buoal  to  hear  and  decide  between  the  parties.  The 
appearance  of  this  bill  produced  two  remonstrances 
from  the  Holland  Company,  but  without  effect.  As 
srK>n  as  it  became  a  law,  the  attorney  general  and 
the  counsel  for  the  company  were  invited  to  a  con- 
ference with  the  Judges,  on  the  carrying  of  it  into 
-effect;  but,  upon  mature  consideration,  the  coun- 
sel for  the  company  declined  taking  any  part  in  the 
business,  and  assigned  their  reasons  in  a  letter  ad- 
dressed to  the  Judges,  dated  the  24th  of  June,  180S6. 
An  issue  was  then  formed,  by  the  direction  of  the 
judges,  which  was  tried  at  Sunbury,  on  the  ^th  of 
November  following,  before  Yeates,  Smith  and 
Brackenridge,  Justices. 

The  charge,  as  delivered  by  Mr.  Justice  Yeates,  is 
&<«  follows: 

That  the  decision  of  the  Court  and  Jury  on  the 
present  feigned  issue  should  *' settle  the  controver- 
sies arising  from  contending  claims  to  lands  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and 

<'ranch  S. 


Conewango  creek,**  is  an  event  devoutly  to  be 
wished  for  by  every  good  citizen.  **  It  is  indispens- 
ably necessary  that  the  peace  of  that  part  of  the 
state  should  be  preser\^ed,  and  complete  Justice 
done  io  all  parties  interested,  as  effectually  as  pos- 
sible." (Close  of  preamble  to  the  act  of  2d  April, 
1802,  p.  155.) 

We  have  no  hesitation  in  declaring  that  we  are 
not  without  our  fears  that  the  good  Intentions  of 
the  legislature,  expressed  in  the  law  under  which 
we  now  sit,  will  not  be  effected.  We  hope  we  shall 
be  happy  enough  to  acknowledge  our  mistake  here- 
after. 

It  is  obvious  that  the  validity  of  the  claims  of  the 
warrant  holders,  as  well  as  of  the  actual  settlers, 
must  depend  upon  the  true  and  correct  construc- 
tion of  the  act  of  the  3d  April,  17S2,  considered  as  a 
solemn  contract  between  the  commonwealth  and 
each  Individual. 

The  circumstances  attendant  on  each  particular 
case  may  vary  the  general  legal  conclusion  in  many 
instances. 

We  proceed  to  the  discharge  of  the  duties  enjoin- 
ed on  us  by  the  lace  act. 

The  first  question  proposed  to  our  consideration 
is  as  follows : 

Are  warrants  heretofore  granted  under  the  act 
of  3d  April,  1702,  valid  and  effectual  in  law  against 
this  common  weal  th,so  as  to  bar  this  commonwealth 
from  granting  the  same  land  to  other  applicants 
under  the  act  aforesaid,  in  oases  where  the  war- 
rantees have  not  fully  and  fairly  complied  with  the 
conditions  of  settlement,  improvement  and  resi- 
dence required  by  the  said  act,  at  any  time  before 
the  date  of  such  warrants  respectively,  or  within 
two  years  after? 

It  will  be  proper  here  to  observe,  that  on  the  mo- 
tion for  the  mandamus  to  the  late  secretary  of  the 
land  office,  at  the  instance  of  the  Holland  Com- 
pany, the  members  of  this  court,  after  great  con- 
sideration of  the  subject,  were  divided  in  their 
opinions.  The  chief  Justice  seemed  to  be  of  opinion, 
that  if  a  warrantee  was,  **  by  force  of  arms  of  the 
enemies  of  the  United  States,  prevented  from  mak- 
ing an  actual  settlement,  as  described  in  the  act,  or 
was  driven  therefrom,  and  should  persist  in  his  en- 
deavors to  make  such  actual  settlement  thereafter,'* 
it  would  amount  to  a  performance  of  the  condition 
in  law.  Two  of  us  (Yeates  and  Smith)  thought, that 
In  all  events,  except  the  death  of  the  party,  the 
settlement  and  residence  contemplated  by  the  act. 
should  precede  the  vesting  of  the  complete  and 
absolute  estate,  and  that  '^  every  warrant  holder 
should  cause  a  settlement  to  l>e  made  on  his  lands, 
within  two  years  next  after  the  date  of  the  war- 
rant, and  a  residence  thereon  for  five  years  next 
following  the  first  settlement,  on  pain  of  forfeiture, 
by  a  new  warrant ;  but  If,  nevertheless,  he  should 
be  Interrupted  or  obstructed  by  force  of  the  enemy 
from  doing  those  acts  within  the  limited  periods, 
and  shall  afterwards  persevere  in  his  efforts  in  a 
reasonable  time  after  the  removal  of  such  force, 
until  these  objects  should  be  accomplished,  no  ad- 
vantage shall  be  taken  of  him  for  the  want  of  a  suc- 
cessive continuation  of  his  settlement."  To  this 
opinion  Judge  Brackenridge  subscribes. 

It  would  ill  become  us  to  say  which  of  those  con- 
structions is  entitled  to  a  preference.  It  is  true, 
that  in  the  preamble  of  the  act  of  the  2d  April,  1802, 
(p.  154,)  it  is  expressed,  that "  it  appears  from  the  act 
aforesaid,  (3d  of  April,  1792,)  that  the  common- 
wealth regarded  a  full  compliance  with  those  con- 
ditions of  settlement,  improvement  and  residence, 
as  an  indispensable  part  of  the  purchase  or  con- 
sideration of  the  lana  itself."  But  it  is  equally  cer- 
tain that  the  true  test  of  title  to  the  lands  in  ques- 
tion must  be  resolved  into  the  legitimate  meaning 
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48*]  *a  private  right  of  entry,  for  there  cannot 
be  actual  settlement  without  actual  entry. 
These  expressions  of  the  act  imply  as  complete 
a  right  of  entry  as  a  warrant  itself.  Bv  the  act 
of  the  22(1  of  April,  1794.  ml.  3,  p.  8l\  6^6,  no 
warrant  can  be  obtained  for  unimproved  lands. 
There  must  be  a  previous  actual  settlement. 
4:9*]  *It  is  not  necessary  that  any  act  should 
be  done  on  the  part  of  the  commonwealth,  be- 
cause there  is  no  title  to  be  defeated.  But  if 
she  is  bound  to  do  any  act,  the  act  of  the  actual 
settler  is  her  authorized  act.  He  cannot  be  a 
trespasser,  because  the  land  was  vacant. 


*By  the  loth  s(»(!tion  of  the  act,  certain  r*SC> 
holders  of  warrants  theretofore  granted  art' 
authorized  to  locate  them  in  any  district  of 
vacant  land  in  the  state,  provided  tnat  the  own- 
ers of  such  warrants  "  shall  be  under  the  sami* 
regulations  and  restrictions,  as  other  owners  of 
warrants  taken  for  lands  lying  north  and  weKt 
of  the  Alleghany  river  and  Conewango  creek 
are  made  subject  by  this  act; "  that  is,  they  are 
to  make  their  settlement  in  two  years  from  the 
date  of  their  warrants,  althoua:h  their  warrants 
were  more  than  two  years  old  when  the  act 
*pa«sed.     This  can  only  be  done  by  giv-  [*5 1 


of  the  act  of  1792,  extracted  er  vicerVms  mtUi^  Inde- 
pendent of  any  lef?islative  exposition  thereof.  I 
adhere  to  the  opinion  which  I  formerly  delivered 
in  hank ;  yet,  if  a  different  interpretation  of  the  law 
shall  be  made  by  courts)  of  competent  Jurisdiction 
in  the  dernier  report  I  shall  be  bound  to  acquiesce, 
though  I  may  not  be  able  to  chanfre  ray  sentiments. 
If  the  meaning  of  the  tlrst  question  be,  are  titles 
under  warrants  issued  under  the  law  of  the  3d  of 
April,  1792,  for  lands  north  and  west  of  the  rivers 
Ohio  and  Allefirhany,  and  Conewan«ro  creek,  good 
and  available  against  the  commonwealth,  so  as  to 
bar  the  Kranting  of  the  same  land  to  other  appli- 
cants, where  the  warrantees  have  not  fully  and 
fairly  complied  with  the  conditions  of  settlement, 
Improvement  and  residence,  required  by  the  law 
at  any  timebefor<%  or  within  two  years  after,  the 
dates  of  the  respective  warrants,  in  time  of  pro- 
found peace,  when  they  were  not  prevented  from 
making  such  actual  settlement  by  force  of  arms  of 
the  enemies  of  the  United  States,  or  reasonable  and 
well  grounded  fear  of  the  enemies  of  the  savages? 
The  answer  is  ready  in  the  language  of  the  acts 
before  us,  and  can  adroit  of  no  hesitation. 

**  No  warrant  or  survey  for  those  lands  shall  vest 
any  title,  unless  the  grantee  has,  prior  to  the  date 
of  such  warrant,  made,  or  caused  to  be  made,  or 
shall  within  the  space  of  two  years  next  after  the 
date  of  the  same,  make,  or  cxuse  to  be  made,  an 
actual  settlement  thereon,  hy  clearing,  i&c.,  and  in 
default  thereof,  it  shall  and  may  be  lawful  to  and 
for  the  commonwealth  to  Issue  new  warrants  to 
other  actual  settlers  for  the  said  lands,  or  any  part 
thereof,"  &c.  (Act  of  the  8d  of  April,  1792,  sec  8.) 
For  **the  commonwealth  regarded  a  full  compli- 
ance with  these  conditions  of  settlement  and  resi- 
dence as  an  indisputable  part  of  the  purchase  or 
consideration  of  the  lands  so  granted."  (Preamble 
to  act  of  1802. 

But  if  the  true  meaning  of  the  question  be, 
whether  under  all  given  or  supposed  circumstances 
of  peace  or  war,  of  times  of  perfect  tranquillity  or 
imminent  danger,  such  warrants  are  not  ip»)  facto 
void  and  dead  in  law,  we  are  constrained  to  say  that 
our  minds  refuse  assent  to  the  general  affirmative 
of  the  proposition. 

We  will  exemplify  our  ideas  on  this  subject.  Put 
the  case,  that  a  warrant  taken  out  early  in  1792, 
calls  for  an  island,  or  describes  certain  land,  with 
accuracy  and  precision,  by  the  course  of  waters,  or 
other  natural  boundaries,  distant  from  any  mili- 
tary post,  and  that  the  warrantee,  after  evidencing 
the  fullest  intentions  of  making  an  actual  settle- 
ment on  the  land  applied  for,  by  all  the  necessary 
preparation  of  provisions,  implements  of  husband- 
ry, laborers,  cattle,  &c.,  cannot,  with  any  degree  of 
personal  safety,  seat  himself  on  the  lands  within 
two  years  after  the  date  of  the  warrant,  and  by 
reason  of  the  just  terror  of  savage  hostilities.  Will 
not  the  proviso  in  the  9th  section  of  the  act  of  3d 
April,  1792,  excuse  the  temporary  non-performance 
of  an  act,  rendered  highly  dangerous.  If  not  ab- 
solutely impracticable,  by  imperious  circumstan- 
oes,  over  which  he  had  no  control  ? 

Or,  suppose  another  warrant,  depending.  In  point 
of  description,  on  other  leading  warrants,  which 
the  district  surveyor,  either  from  the  stat«  of  the 
country,  the  hurry  of  the  business  of  his  office,  or 
other  causes,  could  not  survey  until  the  two  years 
were  nearly  expired,  and  the  depredations  of  the 
Indians  should  intervene  for  the  residue  of  the 
term,  will  not  this  also  suspend  the  operation  of 
the  forfeiture  ?  Nothing  can  be  clearer  to  us  than 
that  the  terms  of  the  proviso  embrace  and  aid  such 
cases ;  and.  Independent  of  the  strong  expressions 
made  use  of,  we  should  require  strong  proof  to 
satisfy  our  minds  that  the  legislature  could  possibly 
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mean  to  make  a  wanton  sacrifice  of  the  lives  of  her 
citizens. 

It  is  said  in  the  books,  that  conditions  rendered 
impossible  by  |he  act  of  God  ai*e  void.    SaUc.  107, 
3  Co,  79,  h ;    Caj.  £At.  206,  a.  390,  h ;  1  RoU.  Abr.  449. 
1,50;    IFoiO).  199 

But  conditions  precedent  must  be  strictly  per- 
formed to  make  the  estate  vesU  and  though  be- 
come impossible,  even  by  the  act  of  God,  the 
estate  will  not  vest  ;■  o/i/er,  of  conditions  subse- 
quent. i2  Mod.  18Q;  Co.  Ltf.  218,  a;  2rem,3»»; 
1  C7i.  Ca.  129, 138 ;  SdOi.  231 ;  1  Vem.  183 ;  4  Mod.  06 ; 
We  desire  to  be  understood  to  mean  that  the  *"  pro- 
vention  by  force  of  arms  of  the  enemies  of  the 
United  States "  does  not,  in  our  idea,  absolutely 
dispense  with  and  annul  the  conditions  of  actual 
settlement,  improvement  and  residence,  but  that 
it  suspends  the  forfeiture  by  protracting  the  limit- 
ed periods.  Still  the  conditions  must  be  performed 
cy  pr««,  whenever  the  real  terror  arising  from  the 
enemy  has  subsided,  and  he  shall  honestly  persist 
in  his  endeavors  to  make  such  actual  settlement, 
improvement  and  residence,  until  the  conditionfc 
are  fairly  and  fully  complied  with. 

Other  instances  may  be  supposed,  wherein  the 
principles  of  prevention  may  effectually  be  appli- 
cable. If  a  person,  under  the  pretense  of  being  an 
actual  settler,  shall  seat  himself  on  lands  previous- 
ly warranted  and  surveyed  within  the  period  al- 
lowed, under  a  fair  construction  of  the  law,  to  the 
warrantee,  for  the  making  his  settlement,  withhold 
the  possession,  and  obstruct  him  from  making  his 
settlement,  he  shall  derive  no  benefit  from  this  un- 
lawful act.  If  the  party  himself  is  the  cause  where- 
fore the  condition  cannot  be  performed,  he  shall 
never  take  advantage.  Ca).  Lit.  206 ;  Dmig.  681 :  1 
Jioll.  Abr.  4o4,  pi.  8 ;  Oodb   76 ;  5  Vin.  246,  pi.  25. 

We  trust  that  we  have  said  enough  to  convey  our 
sentiments  on  the  first  point.  Our  answer  to  the 
question,  as  proposed,  is,  that  such  warrants  may 
or  may  not  be  valid  and  effectual  in  law  against 
the  commonwealth,  according  to  the  several  times 
and  existing  facts  accompanying  such  warrants. 
The  result  of  our  opinion,  founded  on  our  best 
cionsideration  of  the  matter  is,  that  every  case  must 
depend  on,  and  be  governed  by,  its  own  peculiar 
circumstanes. 

The  second  question  for  decision  is*  are  the  titles 
that  have  issued  from  the  land  office  under  the 
act  aforesaid,  whether  by  warrant  or  patent,  good 
and  effectual  against  the  commonwealth,  or  any 
person  claiming  under  the  act  aforesaid,  in  cases 
where  such  titles  have  issued  on  theauthority,and 
have  been  grounded  on  the  certificates  of  two  ju^ 
tices  of  the  peace,  usually  called  prevention  certifi- 
cates, without  any  ol  her  evidence  being  given  of  the 
nature  and  circumstances  of  f^uch  prevention, 
whereby,  as  is  alleged,  the  conditions  of  settlement, 
improvement  and  residence,  required  b.v  the  said 
act,  could  not  be  compiled  with  ? 

It  was  stated  in  evidence  on  the  motion  for  the 
mandamus,  and  proved  on  this  trial,  that  the  board 
of  property  being  desirous  of  settling  a  formal 
mode  of  certificate  on  which  patents  might  issue 
for  lands  north  and  west  of  the  rivers  Ohio  and 
Alleghany,  and  Conewango  creek,  required  the 
opinion  of  Mr.  Ingersoll,  the  then  attorney  gen- 
eral thereon;  on  due  consideration,  a  form  was 
afterwards  adopted  on  the  21st  of  December,  1T97, 
which  was  ordered  to  be  publlahed  In  the  Pittsburgh 
Gazette,  and  patents  issued  of  course,  on  the  pre- 
scribed form  oelng  complied  with. 

The  received  opinion  of  the  supreme  executive 
magistrate,  the  attorney  general,  the  board  of 
property,  and  of  a  respectable  part  of  the  bar, 
(whose  sentiments  on  legal  questions  will  always^ 
have  great  and  deserved  weight,)  at  that  day,  oer- 
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in^  a  construction  to  this  section  similar  to  that 
which  we  contend  ought  to  be  given  to  the  9th. 

W.  Tilirhman,  on  the  »ame  side. 

The  treasury  of  Pennsylvania  was  overflow- 
ing by  the  sales  of  lands  between  1784  and 
1792.  *  The  utmost  that  has  bt*en  received  from 
the  sale  of  the  lands  under  the  act  of  1792,  in- 
cluding the  tract  called  the  triangle,  is  500,000 
dollars. 

There  are  two  descriptions  of  persons  con- 
templated by  the  act.  Ist.  The  moneyed  men 
who  could  procure  settlers;  and,  2d.  The  hardy 
but  poor  actual  settler,   w^ho  was  to  have  a 


credit  of  ten  years  for  his  purchase  mouthy. 
The  state  did  not  >vant  money ;  but  a  barriiT. 
Population,  and  not  revenue,  was  the  obj<'C't. 
The  ac:tual  settlement  of  the  land  wtvs  the  x///< 
qua  Jion  *of  the  contract.  This  appears  [*o2 
from  the  whole  tenor  of  the  act  itself,  Jis  well 
as  from  the  general  (;irciuustances  and  policy  <»f 
the  state. 

The  term  actual  s<ntler  has  two  different  sii;. 
nifications,  as  used  in  the  act.  But  there  can 
be  no  settlement  without  actual  personal  resi- 
dence. An  actual  settler  sometimes  means  a 
person  who  is  on  the  land  with  an  intent  to  re- 


tainly  was,  that  If  a  warrant  holder  was  prevented 
by  force  of  arms  of  the  enomies  of  the  United 
States  from  making  bis  actual  settlement,  within 
tiro  veara  after  the  date  of  Ills  warrant,  and  after- 
wards persisted  in  his  endeavor  to  make  such  set- 
tlements that  the  condition  was  extluKuished  and 
gone.  Persisting  in  endeavors,  was  construed  to 
mean  something,  attempts,  esMiys,  &c.,  but  that 
did  not  imply  absolute  success,  or  accomplisihment 
of  the  objects  intended  to  be  effected.  By  some  it 
was  thoufrht  that  the  endeavors  were  only  to  bo 
commensurate  as  to  the  time  of  making  the  actual 
>ettJement,  and  were  tantamount,  and  should  avail 
the  parties  *"  in  the  same  manner  as  if  the  actual 
settlement  had  been  made  and  continued." 

The  decisions  of  the  court  in  Morritt's  LcsHee  r. 
Neighman  and  Shaine^  at  Pittsburgh,  May,  1709, 
tended  t4)  make  the  former  opmlon  questionable ; 
and  two  of  the  justices  of  the  Supreme  Court 
adopted  a  different  doctrine,  in  their  Judgment  be- 
tween the  Holland  Company  and  Tenche  Coxe. 

In  the  argument  in  that  case,  it  was  Insisted  by 
the  counsel  for  the  plaintiffs,  that  the  board  of 
property  in  their  resolves,  and  the  governor  by  his 
patent,  represented  the  commonwealth  pro  hdc 
rtee;and  that  interests  vested  under  them  which 
could  not  afterwards  be  defeated. 

We  cannot  sul)ecrit>e  hereto.  If  the  conditions  of 
tiettlement.  improvement  and  residence,  are  indis- 
pensable at  all  events,  they  become  so  by  an  act  of 
the  different  branches  of  the  legislature.  The  gov- 
ernor, who  has  a  qualified  negative  in  the  parsing 
of  laws,  cannot  dispense  with  their  injunctions ; 
it  cannot  bo  said  that  this  case  falls  within  the 
meaning  of  the  9th  section  of  the  second  article  of 
the  constitution.  *'  The  governor  shall  have  power 
to  remit  jQnos  and  forfeitures,  and  grant  reprieves 
and  pardons  except  in  case  of  impeachment."  It 
relates  merely  to  penalties  consequent  on  public 
offences,  nor  can  it  be  pretended  that  the  board  of 
property,  by  any  act  whatever  of  their  own,  c»'n 
derogate  from  tha  binding  force  of  law.  But  the 
fflct  u,  an  Intention  of  dispensing  with  the  law  of 
1792  cannot,  with  any  degree  of  ju8tice.be  ac^cribed 
to  the  governor  or  board  of  property  for  the  time 
t>eing-  They  considered  themselves  in  their  differ- 
ent nincUons  virtually  discharging  their  respect- 
ive duties  in  carrying  the  act  into  execution  ac- 
cording to  the  genemlly  received  opinion  of  the 
day ;  they  never  intended  to  purge  a  forfeiture  if 
it  had  really  accrued,  nor  to  excuse  the  non-per- 
f  ttrmance  of  a  condition,  if  it  had  not  been  complied 
with  agreeably  to  the  public  will,  expressed  in  a 
legislative  contract. 

The  rule  of  Ihw  is  thus  laid  down  in  England.  A 
false  or  partial  suggestion  by  the  grantee  to  the 
King,  to  the  King  s  prejudice,  whereby  he  is  de- 
ceived, will  malce  the  grant  of  the  King  void.  Uoh. 
2»:  CriK  tJl.  632;  Yetv.  48;  1  Co.  44,  a.  51,  h;  8 
Ijom.b;  "Jt,  Hawk.  908;  Bl.  228.  But  where  the  words 
nre  the  worda  of  the  King,  and  It  appears  that  he 
haR  only  mistaken  the  law,  there  he  shall  not  bo 
«aid  to  be  so  deceived  to  the  avoidance  of  the  grant, 
per  Sir  Samuel  Eyre,  Just.  Ld.Hay.GO;  6  Co.  55, 
h.  oO,  h.  acoord.  But  if  any  of  the  lands  concerning 
which  the  question  arises,  become  forfeited  by 
the  omission  of  certain  acts  enjoined  on  the  war- 
rant holders,  they  do  not  escheat  to  the  governor 
for  the  time  t>elng,  for  his  benefit,  nor  can  he  be 
prejudiced  ds  governor  by  any  grant  thereof ;  they 
tiecoroe  vested  in  the  whole  body  of  the  citizens,  as 
the  property  of  the  commonwealth,  subject  to  the 
disposition  of  the  laws. 

We  are  decidedly  of  opinion,  that  the  patents,  and 
the  pre\'entlon  cortiflcates  r<«lted  In  the  patent**, 
are  not  conclusive  against  this  comm<m wealth,  or 
any  person  claiming  under  the  act  of  3d  of  April, 
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1792,  of  the  patentees  having  {.Performed  the  c(»u- 
dltions  enjoined  on  them,  although  they  have  per- 
sued  the  form  prescribed  by  the  land  officers.  But 
we  also  think  that  the  circnm8tance  of  recital  of 
such  certlflctites  will  not,  ip«o/a«to,  avoid  and  nul- 
lify the  patent,  if  the  actual  settlement,  improve- 
ment and  residenctj,  pointed  out  by  the  law,  can  be 
established  by  other  pi-oof . 

We  must  repeat  on  this  head,  what  we  asserted 
on  the  former,  that  every  case  must  he  governed 
by  its  own  peculiar  circumstances.  Until  the  facts 
really  existing,  as  to  each  tract  of  land,  are  ascer- 
tained with  accuracy,  the  legal  conclusion  cannot 
be  drawn  with  any  degree  of  correctness.  Kjr 
fcu'Ut  oritur  jug. 

18.  Here  we  feel  ourselves  irresistibly  iinpe!le<)  to 
mention  a  difficulty  which  strikes  our  minds  tot  ei- 
bly.  Our  reflections  on  the  subject  have  led  U8  to 
ask  ourselves  this  question  on  our  pillows.  What 
would  a  wise,  just  and  Independent  chancellor  de- 
cree on  the  last  question?  Executory  contracts 
are  the  peculiar  objects  of  chancery  jurisdictinn, 
and  can  be  specifically  enforced  by  chancery 
alone ;  equity  forms  a  part  of  our  law,  says  the  lute 
Chief  Justice  truly. '  1  DaU.  213. 

If  it  had  appeared  to  such  a  chancellor,  by  the 
pleadings  or  other  proofs,  that  the  purchase  money 
had  been  fully  paid  to  the  government  by  the  in- 
dividual for  a  tract  of  land  under  the  law  of  the  M 
April,  1792 ;  that  times  of  difficulty  and  danger  hud 
intervened ;  that  sums  of  money  had  been  ex- 
pended to  effect  an  actual  settlement,  improvement 
and  residence,  which  bad  not  been  accomplished 
fully;  that  bj'  means  of  an  unintentional  mistake 
on  the  part  of  the  state  officers  in  granting  him  his 
patent ;  not  led  to  that  mistake  by  any  species  of 
fraud  or  deception  on  the  part  of  the  grantee ;  he 
had  been  led  into  an  error  and  lulled  into  a  confi- 
dence that  the  conditions  of  the  grant  had  been 
legally  complied  with,  and,  therefore,  he  had 
remitted  in  his  endeavors  therein ;  would  not  he 
think,  that  under  all  these  circumstances,  thus 
combined,  eouity  would  interpose  and  mitigate*  the 
rigid  law  of  forfeiture,  by  protracting  the  limited 
periods?  And  would  it  not  be  an  additional  ground 
of  equity,  that  the  political  state  of  the  country 
has  materially  changed  since  1792,  by  a  surremier 
of  the  western  posts  to  the  government  of  the 
United  States,  and  peace  with  the  Indian  nations, 
both  which  rendered  an  immediate  settlement  *if 
the  frontiers,  in  some  measure,  less  ne'^essary  than 
heretofore. 

But  it  is  not  submitted  to  us  to  draw  the  line  of 
property  to  these  lands;  they  must  be  left  to  the 
cool  and  temperate  decisit>ns  of  others,  l>efore 
whom  the  questions  of  title  may  be  agitated.  We 
are  confined  to  the  wager  on  the  matter  before  us, 
and  on  both  questions  we  have  given  you  our  dis- 
passionate sentiments,  formed  on  due  refiection, 
according  to  the  best  of  our  judgment.  We  are 
interested  merely  as  common  citizens,  whose  safety 
and  happiness  is  involved  in  a  due  administration 
of  the  laws.  We  profess  and  feel  an  ardent  desire 
that  peace  and  tranquillity  should  be  preserved  to 
the  most  remote  inhabitants  of  this  common- 
wealth. 

The  same  question  was  again  agitated  in  the  cir- 
cuit court  of  the  United  States,  in  April,  iKOCi, 
in  the  case  of  Bdlfnur'a  Z,*>«<«'  n.  Mefuk.  The 
charge  of  Judge  W'ashlngton  to  the  jury  was  as 
follows : 

Washingtom,  J.  The  importance  of  this  cause 
led  the  court  to  wink  at  some  irregularities  in  the 
argument  of  it  at  the  bar,  which  has  tended  to 
protract  it  to  an  unreasonable  length.  Depending 
on  the  construction  of  laws  of  the  state,  and 
particularly  on  that  of  the  3d  of  April,  1792,  it  bad 
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main,  and  8ometime<i  il  means  fencmg,  clear- 
ing, cultivating,  building,  and  residing  five 
3'eai-s.  By  the  act  of  the  30tli  December,  1786, 
vol.  £,  p.  488,  it  is  declared,  *  *  that  by  a  settlement 
shall  be  understood  an  actual,  personal,  resident 
settlement,  with  a  manifest  intention  of  making 
it  a  place  of  abode,  and  the  means  of  support- 
ing a  family,  and  continued  from  time  to  time, 
unless  interrupted  by  the  enemy,  or  by  going 
on  the  military  service  of  this  country  during 
the  war."  Thus,  the  word  settlement,  in  the 
^th  section,  is  used  in  its  common  acceptation. 
It  is  merely  t^je  inception  of  title;  but  the  set- 


tlement mentioned  in  the  9th  section  is  the 
completion  of  title.  The  9th  section  was  in- 
tended to  define  more  exactly  what  kind  of 
settlement  should  vest  a  title. 

There  being,  then,  no  settlement  without 
residence,  and  no  time  of  residence  prescribed, 
except  the  five  years,  if  there  has  not  been 
such  a  residence,  there  has  been  no  residence, 
and  if  no  residence,  no  settlement.  Settlement, 
therefore,  includes  both  improvement  and  resi- 
dence. 

Every  tract  of  400  acres  was  to  be  specifically 
settled.     The  misfortune  of  the  Holland  Com- 


at  first  the  appearance  of  a  difficult  and  very  com- 
plicated case.  It  is  not  easy,  at  the  first  reading  of 
a  lODflT  statute,  to  discover  the  bearinf^s  of  one  sec- 
tion upon  another,  so  as  to  obtain  a  distinct  viewr 
of  the  meaning  and  intention  of  the  legislature. 
But  the  opinion  I  now  entertain  was  formed  on 
Saturday  before  we  parted,  open,  however,  as  it 
always  is,  to  such  alterations  as  ulterior  reason  and 
argument  may  produce. 

The  better  to  explain  and  to  understand  the  sub- 
ject, it  will  be  necessary  to  take  a  general  view  of 
the  different  Bections  of  the  act  of  the  8d  of  April, 
1792,  upon  which  this  cause  must  turn.  The  first 
section  reduces  the  price  of  all  vacant  land,  not 
previously  settled  or  improved  within  the  limits  of 
the  Indian  purchase  made  in  1768,  and  all  precedent 
pu  I  chases  to  50».  for  every  100  acres ;  that  of  the 
vacant  lands  within  the  Indian  purchase  made  in 
1784,  lying  east  of  Alleghany  river  and  Conewango 
creek,  to  52.,  to  be  granted  to  purchasers  in  the 
manner  authorized  by  former  laws.  The  second 
section  offers  for  sale  all  the  other  lands  of  the 
state,  lying  north  and  west  of  the  Ohio,  Alleghany 
and  Conewango,  to  persons  who  will  cultivate,  im- 
prove and  settle  the  same,  or  cause  it  to  be  done  at 
the  price  of  71.  lOs.  per  hundred  acres,  to  be  loca- 
ted, surveyed  and  secured  as  directed  by  this  law. 
It  in  to  be  remarked,  that  all  the  above  lands  lie  in 
different  districts,  and  are  offered  at  different  pri- 
ces. Title  to  any  of  them  may  be  acquired  by  set- 
tlement, and  to  all  except  those  lying  north  and 
west  of  the  Ohio,  Alleghany  and  Conewango,  by 
warrant  without  settlement. 

The  third  section,  referring  to  all  the  above 
lands,  authorizes  application  to  the  secretary 
of  the  land  ofllce  by  any  person  having  settled 
and  improved,  or  who  was  desirous  to  settle  and 
improve,  a  plantation  to  bis  ptirticularly  de- 
scribed, for  a  warrant  for  any  quantity  of  land  not 
exceeding  400  acres ;  which  warrant  is  to  authorize 
and  require  the  surveyor  general  to  cause  the 
same  to  be  surveyed,  and  to  make  return  of  It,  the 
grantee  paying  the  purchase  money  and  fees  of 
the  office.  The  eighth  section,  which  I  notice  in 
this  place  because  intimately  connected  with  the 
third  section,  directs  the  deputy  surveyor  to 
survey  and  mark  the  lines  of  toe  tract  upon  the 
ap])lication  of  the  settler.  Thissurvey,  I  conceive, 
has  no  other  validity  than  to  furnish  the  particular 
description  which  must  accompany  the  application 
at  the  laud  office  for  a  warrant. 

The  fourth  section,  amongst  other  regulations, 
protects  the  title  of  an  actual  settler  against  a 
warrant  entered  with  the  deputy  surveyor  poste- 
rior to  such  actual  settlement. 

The  ninth  section,  referring  exclusively  to  the 
lands  north  and  west  of  the  Ohio,  Alleghany  and 
Conewango,  declares,  ^*  that  no  warrant  or  survey 
of  lands  within  that  district  shall  give  a  title,  un- 
less the  grantee  has,  prior  to  the  date  of  the  war- 
rant, made  or  caused  to  be  made,  or  shall,  within 
two  years  after  the  date  of  it,  make,  or  cause  to 
be  made,  an  actual  settlement,  by  clearing,  fencing 
and  cultivating  two  acres  at  least  in  each  hundred 
acres,  erecting  thereon  a  house  for  the  habitation 
of  man,  and  residing,  or  causing  a  family  to  reside, 
thereon  for  five  years  next  following  his  first 
settling  the  same,  if  he  shall  so  long  live,  and  in  de- 
fault of  such  actual  settlement  and  residence, 
other  actnal  settlers  may  acquire  title  thereto.'* 

Let  us  now  consider  this  case,  as  if  the  law  had 
stopped  here.  A  title  to  the  land  In  controversy 
lying  north  and  west  of  the  Ohio,  Alleghany  and 
Conewango,  could  be  acquired  in  no  other  manner 
than  by  actual  settlement ;  no  sum  of  money  could 
entitle  a  person  to  a  warrant,  unless  the  application 
was  preceded  by  actual  settlement  on  the  land,  or 


if  not  so  preceded  by  actual  settlement,  the  war- 
rant would  give  no  title  unless  it  were  followed  by 
such  settlement  within  two  years  thereafter. 

The  question  then  is,  what  constitutes  such  an 
actual  settler  within  the  meaning  and  intention  of 
this  law,  as  will  vest  in  him  an  inceptive  title  so  as 
to  authorize  the  granting  to  him  a  warrant?  not  a 
p€di»  possMsio;  not  the  erection  of  a  cabin,  the 
clearing  or  cultivation  of  a  field.  These  acts  may 
deserve  the  name  of  improvements,  but  not  settle- 
ments. There  must  be  an  occupancy  accompanied 
with  a  bona  fide  intention  to  reside  and  live  upon 
the  land,  either  in  person  or  by  that  of  his  tenant ; 
to  make  it  the  place  of  his  habitation,  not  at  some 
distant  day,  but  at  the  time  he  is  Improving ;  for 
if  this  intention  be  only  future,  either  as  to  his 
own  personal  residence  or  that  of  a  tenant,  then 
the  execution  of  that  intention  by  such  actual  resi- 
dence fixes  the  date ;  the  commencement  of  the 
settlement,  and  the  previous  improvements,  will 
stand  for  nothing  in  the  calculation. 

The  erection  of  a  house,  and  the  clearing  and  cul- 
tivating the  ground,  all  or  either  of  them,  may 
afford  evidence  of  the  quo  cmimo  with  which  it 
was  done,  of  the  intention  to  settle ;  but  neither 
nor  all  will  constitute  a  settlement,  if  unaccom- 
panied by  residence.  Suppose,  then,  improvements 
made,  the  person  making  them  declaring  at  the 
time  that  they  were  intended  for  temporary  pur* 
poses  of  convenience,  and  not  with  a  view  to  settle 
and  reside  ;  could  this  be  called  an  actual  settle- 
ment within  the  meaning  and  intention  of  the 
legislature?  Surely  no.  But  though  such  acts 
against  express  declarations  of  the  quo  animo  will 
not  make  a  settlement,  it  does  not  follow  that  the 
converse  of  the  proposition  will ;  for  a  declaration 
of  an  intention  to  settle,  without  actually  carrying 
that  intention  into  execution,  will  not  constitute 
an  actual  settlement. 

How  do  these  principles  apply  to  the  case  of  the 
plaintiff.  In  1703  he  leaves  the  fort  at  which  he  was 
stationed,  and  in  which  he  was  an  officer,  with  a  few 
soldiers :  cuts  down  some  trees,  erects  four  or  five 
l)ens,  (for  not  being  covered,  they  do  not  deeen'e 
the  name  of  cabins,)  and  in  five,  six  or  seven 
days,  having  accomplished  this  work,  he  returns 
into  the  fort  to  his  former  place  of  residence.  V^Tij* 
did  ho  retreat  so  precipitately?  We  hear  of  no  dan- 
ger existing  at  the  time  of  completing  these  kil)ors 
which  did  not  exist  during  the  tame  he  was  engaged 
in  thom.  What  prevented  him  from  proceeding  to 
cover  the  cabins,  and  from  inhabiting  them?  Ex- 
C5ept  the  state  of  general  hostility  which  existed  in 
that  part  of  the  country,  there  is  no  evidence  of  a 
particular  necessity  for  flight  in  the  instance  of  this 
plaintiff.  It  is  most  obvious  that  the  object  of  his 
visit  to  this  wilderness  was  to  erect  what  he  con- 
sidered to  be  improvements ;  but  they  were,  in  fact, 
uninhabitable  by  a  human  being,  and,  consequently, 
could  not  have  been  intended  for  a  present  settle- 
ment. He  was,  besides,  an  officer  In  the  army,  and 
whilst  in  that  service  he  could  not  settle  and  reside 
at  his  cabin,  although  the  country  had  been  In  a 
state  of  perfect  tranquillity.  In  short,  his  whole 
conduct,  both  at  that  time  and  afterwarda ;  his  own 
statements  when  asserting  a  title  to  the  lands,  the 
recitals  in  his  waiTants  of  acceptance,  and  oertifl- 
cates  of  survey,  all  afford  proof  which  is  irresistible, 
that  he  did  not  mean,  in  1703,  to  settle.  Mistaking 
the  law,  as  it  seems  many  others  have  done  in  this 
respect,  he  supposed  that  an  improvement  was 
eiiuivalent  to  a  settlement,  for  vesting  a  right  to 
those  lands.  It  is  not  pretended,  even  now,  nor  is  it 
proved  by  a  single  witness,  not  even  by  Orouse,  who 
assisteii  in  making  the  improvements,  that  he  c<m- 
templated  a  settlement.  It  has  been  asked,  could  the 
legislature  have  meant  to  require  persons  to  sit 
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pany  was.  that  thev  undertook  an  impossibility. 
Tliev  had  engaged  to  settle  1,162  tracts  in  two 
years. 

The  words  *'  in  default,"  &c.,  show  that  set- 
tlement was  the  main  object.  It  is  improbable 
that  the  proviso  should  he  intended  totally  to 
defeat  the  great  object  of  actual  settlement; 
und  vet  that  would  be  iU  eifect,  if  the  war 
should  continue  for  two  years,  which,  at  the  time 
of  passins:  the  act,  was  a  very  probable  event. 
o3*|  *Much  reliance  has  been  placed  on  the 
words  "as  if;*'  yet  on  our  construction  we  allow 
thera  their  full  effect.     The  settlement  was  to 


be  made  in  two  years;  but,  says  the  proviso,  if 
you  shall  be  prevented  from  making  it  within 
two  years,  and  persist  until  it  be  accomplished, 
you  shall  hold  the  land  as  if  it  had  been  made 
within  the  two  years  according  to  the  enacting 
clause. 

But  if  persisting  two  years  in  time  of  war 
gives  a  complete  title,  the  proviso  gives  the 
purchaser  in  time  of  war  better  tenns  than  the 
enacting  clause  gives  to  a  purchaser  in  time  of 
peace.  For  the  latter  is  obliged  to  settle  and 
reside  five  years,  while  the  former  gets  the  laud 
without  any  such  condition. 


ttowu  for  a  moment  on  landsi  eucompa»«(Ml  by  dan- 
ven*  f rom  a  savagre  enemv  V  I  answer  no.  At  such 
u  time  it  was  very  improbable  that  men  would  be 
fdund  rash  enough  to  make  settlements.  But  yet 
ii<»  title  could  be  acquired  without  such  a  settlement, 
an<l  if  men  were  found  hardy  enouffh  to  brave  the 
•lanirers  of  a  savaere  wilderness,  they  mijrht  Yh}  call- 
«?d  imprudent  men,  but  they  would  also  de«er\'e  the 
promised  reward,  not  for  their  boldness,  but  for 
their  .•*ettlement. 

The  first  evidence  we  have  of  an  intention  in  the 
plaintiff  to  make  an  actual  settlement  was  in  the 
.xpriDff  of  17W,  lonpr  after  the  actual  bona  fldo  settle- 
ment of  the  defendant  with  his  family,  for  I  give 
in»  credit  to  the  notice  from  the  plaintiff  to  the  de- 
fendant In  July,  17%,  since,  so  lar  from  accompany- 
ing it  with  actual  settlement,  he  speaks  of  a  future 
^.'ttlement,  which,  however,  was  never  carried  into 
execution.  Every  thing  which  I  ha^  said  with  re- 
j^HM-t  to  the  400  acres  surveyed  in  the  name  of 
Ot-orge  Balfour,  will  apply  a  fortiori  against  the 
three  other  survevs  In  tne  name  of  EllKubeth  Bal- 
four, &C-,  who.  it  IS  not  pretended,  were  ever  privj' 
e>en  to  the  making  of  the  cabins,  or  ever  contem- 
plated a  settlement  upim  those  lands. 

If  the  law,  then,  had  stopped  at  the  proviso,  it  is 
elertr  that  the  plaintiff  never  made  such  a  settle- 
ment as  would  entitle  him  to  a  warrant.  But  he 
excuses  himself  from  having  made  such  a  settle- 
ineiit  as  the  law  required,  br  urging  the  danger  to 
which  any  person  attempting  a  residence  in  that 
c(>untr>'  would  have  been  exposed.  He  relies  on  the 
pro\iso  to  the  ninth  section  of  the  law,  which  de- 
clares, **That  if  any  such  actual  settler,  or  any 
jrrantee  in  anj*  such  original  or  succeeding  warrant, 
shall,  bv  force  of  arms  of  the  enemies  of  the  United 
States,  be  prevented  from  making  such  actual  settle- 
ment, or  l>e  driven  therefrom,  and  shall  iHjrsist  in 
hlji  endeavors  to  make  such  actual  settlement  as 
afnreMidd.  then,  in  either  case,  he  and  his  heirs  shall 
be  entitled  to  have  and  to  hold  the  stiid  lands  in  the 
^iiie  manner  as  if  each  actual  settlement  had  been 
made  and  continued.**  Evidence  has  been  given  of 
the  hostile  state  of  that  country,  during  the  vcrars 
1TW5,  ITW,  n«>,  and  the  danger  to  which  settlers 
would  have  been  ex|)osed.  We  know  that  the  treaty 
at  For»  (f  run ville  was  signed  on  the  3d  of  August, 
ITft'i.  and  ratlfle<l  the  22ii  of  December  in  the  same 
year:  although  Meade  settled  with  his  family  in 
Xr)vember,  171m,  it  is  not  conclusive  proof  that  there 
was  no  flangor  even  then,  and  at  any  rate,  It  would 
r«iulre  some  little  time  and  ])reparation,  for  those 
who  had  been  driven  off,  to  return  tr)  their  settle- 
ments, and  if  the  cause  turned  upon  the  uuestion 
whether  the  plaintiff  had  y>er»overod  in  bis  exer- 
tions to  return  and  make  such  setthiment  as  the 
law  re<iulres,  I  should  lea\e  that  question  to  the  Ju- 
ry, upon  the  evidence  they  have  heanl.  But  the 
plaintiff,  to  entitle  himself  to  the  l)eneflt  of  the  pro- 
vi-to.  should  have  bad  an  incipient  title  at  some  time 
or  other,  and  this  could  only  have  l)een  create<l  bv 
actual  settlement  preceding  the  necessity  which 
ol)llges  him  t/»  8e<»k  the  benefit  of  the  proviso,  or  by 
warrant. 

I  do  not  mean  to  say  that  he  must  have  had  such 
an  actual  settlement  as  this  section  reciuires,  to  give 
a  perfect  title;  for  if  he  had  built  a  cabin,  and  c*)m- 
menced  his  improvement  in  such  manner  as  to  af- 
ford evidence  of  a  bona  fide  intention  to  reside,  and 
had  twen  forcf,*d  off  by  the  cmemy,  at  any  stage  of 
his  labors,  persevering  at  all  proiier  times  after- 
wards in  endeavors  to  return,  wnen  he  might  safely 
do  so,  he  would  have  been  saved  by  the  provlwi. 
Rut  it  is  incum}>ent  on  the  plaintiff,  if  he  would 
exruse  himself  from  the  performance  of  what  has 
been  correctly  called  a  condition  precedent,  to 
brinir  himself  fully  and  fairl}'  within  the  proviso 
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wulch  was  made  for  his  benefit;  this  he  has  not 
done. 

Decisions  in  the  Supreme  Court  and  in  the  com- 
mon pleas  of  this  state  have  been  cited  at  the  bar, 
two  of  which  I  shall  notice  for  the  purpose  of  point- 
ing out  the  peculiar  mark  which  distinguishes  them 
from  the  present,  and  to  prevent  any  conclusions 
from  l)elng  drawn  from  what  has  been  said  either 
to  c*ountenance  or  impeach  those  decisions.  The 
cases  I  allude  to  an*  The  Holland  Company  v.  Coohe^ 
and  the  feigned  issue  tried  at  Sunbury. 

The  incipient  title  under  which  the  plaintiffs 
claimed  in  those  causes  were  warrants  authorized 
by  the  third  section  of  the  law.  The  incipient  title 
in  the  present  case  is  settlement.  The  former  was 
to  be  completed  by  settlement,  survey  and  patent. 
This  to  precede  the  warrant,  and  for  the  most  dis- 
tinct explanation  of  this  distinction,  it  will  be  im- 
portant to  ascertain  what  acts  will  constitute  an 
actual  settlor  to  whom  a  warrant  may  Issue,  and 
what  constitute  an  actual  settlement  as  the  founda- 
tion of  a  title.  I  have  before  explained  who  may 
be  an  actual  settler  to  demand  a  warrant,  namely, 
one  who  has  gone  u()on  and  occupied  laud  with  a 
bona  fldo  intention  of  an  actual  present  residence, 
although  he  should  have  been  compelled  to  aban- 
don his  settlement  by  the  public  enemies  in  the  first 
stages  of  his  settlement ;  but  actual  settlement,  in- 
tended by  the  9th  section,  consists  in  clearing,  fenc- 
ing and  cultivating  two  acres  of  ground  at  least  on 
each  one  hundred  acres,  erecting  a  house  thereon, 
fit  for  the  habitation  of  man,  and  a  residence  con- 
tinued for  five  vears  next  following  his  first  settling, 
if  he  shall  so  long  live.  This  kind  of  settlement 
more  properly  deserves  the  name  of  Improvements, 
as  the  different  acts  to  be  performed  clearly  im- 
port. This  will  satisfactorily  explain  what  at  first 
appeared  to  be  an  absurdity  in  that  part  of  the  pro- 
viso which  declares  that  '*  if  such  actual  settler  shall 
be  prevented  from  making  such  actual  settlement," 
&c.',  the  plain  meaning  Is.  that  if  a  person  has  onoe 
occupied  land  with  an  intention  of  residing,  though 
he  has  neither  cleared  nor  fenced  aiiy  land,  and  is 
forced  off  bj-  the  enemies  of  the  United  Stiites 
l)efore  he  could  make  the  improvements,  and  con- 
tinue thereon  for  five  years ;  having  once  had  an 
incipient  title,  he  shall  be  excused  by  the  necessity 
which  prevented  his  doing  what  the  law  required, 
and  in  the  manner  reiiuli-ed ;  or  if  the  wan*ant 
holder,  who  likewise  has  an  Incipient  title,  although 
he  never  put  his  foot  upon  the  land,  shall  be  pre- 
vented by  the  same  cause  from  making  these  im- 
]>rovementJs,  &c.,  he  too  shall  be  excused  if,  as  is 
re«iuired  also  of  the  settler,  he  has  persevered  in 
his  endeavors  to  make  those  improvements,  &c. 

But  what  it  becomes  such  a  grantee  to  do  before 
he  can  claim  a  patent,  or  even  a  good  title,  is  quite 
another  Question,  upon  which  I  give  no  opinion. 

As  to  the  plaintiff's  surveys  and  warrants,  they 
cannot  give  him  a  title.  Not  the  surveys;  1st. 
Be<ruuse  they  are  a  mere  description  c»f  the  land 
which  the  surveyor  is  authorized  by  the  eighth  sec- 
tion to  make,  and  the  applicant  for  the  warrant  is 
directed  by  the  third  section  to  lodge  in  the  land 
office  at  the  time  he  applies  for  the  warrant.  It  is 
merely  a  demarcation,  a  siMM'lal  location  of  the  land 
Intended  to  be  appi)n)priated,  and  give  notice  of 
the  bounds  thereof,  that  others  may  l>e  able  to 
make  adjoining  locations  without  danger  of  inter- 
ference ;  this  is  not  such  a  survey  as  is  returnable 
so  as  to  lay  the  foundation  of  a  patent ;  2<l.  It  is 
not  authorized  by  a  warrant :  8d.  It  was  not  for  an 
actual  settler ;  4th.  It  was  not  made  by  an  author- 
ized surveyor,  if  you  believe,  upon  the  evidence, 
that  the  authority  to  Ste(>I  was  antedated,  and  giv- 
en after  the  survey  was  returned.  Not  the  wamint ; 
1st.  Because  it  was  not  a  warrant  of  title,  but  of 
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But,  say  they,  the  proviso  operates  in  favor 
of  those  only  who  have  been  prevented  from 
improving.  Suppose  a  man  has  improved,  but 
is  driven  away  l>efore  the  end  of  his  five  years' 
residence:  upon  their  construction  he  would 
lose  his  land,  while  that  of  the  man  who  has 
done  nothing  would  be  saved. 

We  admit  that  persistencie  is  not  required 
during  the  war;  for  it  would  be  idle  to  impose 
unavailing  efforts;  and  the  question  what  is 
persistence?  would  open  a  door  to  endless  liti- 
gation. One  jury  would  decide  one  way  and 
another  the  contrary.  The  persisting  is  to  be- 
gin when  the  war  ceases. 

If  actual  settlement  means  only  improve- 
ment, it  would  be  absurd  to  say  made  and  con- 
tinued. The  word  continued  cannot  apply  to 
a  thing  which,  when  once  done,  is  done  for 
ever. 

There  was  the  same  reason  for  settlement 
after  the  war,  as  during  its  existence. 

IngersoU,  in  reply. 

Three  questions  arise  in  this  case. 

Ist.  Are  endeavors  persisted  in,  accepted  by 
the  act  as  a  substitute  for  actual  settlement  and 
residence? 

64*]  *2d.  For  what  period  must  those  en- 
deavors be  continued,  so  as  to  operate  as  a  dis- 
pensation with  the  condition,  and  amoimt  to 
such  substitute? 

8d.  If  a  forfeiture  has  been  incurred,  who  is 
to  take  advantage  of  it?  Actual  settlers  or  the 
commonwealth  ? 

1st.  Does  the  act  contemplate  a  persistence 
in  endeavors  as  a  substitute  for  actual  settle- 
ment and  residence? 

It  may  be  neces.sary  first  to  ascertain  the 
meaning  of  the  words  improvement,  settlement 
and  residence,  both  in  their  general  import, 
and  in  the  appropriate  sense  in  which  they  are 
used  in  the  act  of  1792. 

By  improvement  is  understood  clearing,  cul- 
tivating, or  building  on  lands  previously  unap- 
propriated. In  degree  it  is  infinitely  various, 
from  the  blazing  of  a  tree  with  a  tomahawk  to 
the  highest  degree  of  cultivation. 

The  first  improver  has  generally  been  favored 
in  Pennsylvania.  But  by  the  present  act  he 
has  no  preference,  except  in  certain  specified 
cases. 

Improvement  and  settlement  are  not  convert- 
ible terms.  There  may  be  improvement  with- 
out settlement,  but  there  cannot  be  settlement 
without  improvement. 

Settlement,  in  the  order  of  things,  is  subse- 
quent to  improvement,  and  includes  it.  It 
signifies  a  place  on  which  a  person  lives  after 
having  made  an  improvement,  with  or  without 
his  family. 

Whenever  the  rasidence  commences,  the  set- 
tlement is  computed  from  the  time  that  the  im- 
provement was  fii"st  tenanted. 

The  act  of  as.sembly  adopts  words  of  a  pre- 
viously ascertained  import.     Warrant,  8ur\'ey, 


improvement  and  settlement  were  an  inception 
of,  and  gave  to  the  warrantee,  a  defeasible- 
title.  The  patents  were  not  to  issue  until  after 
five  j'ears'  residence,  when  the  right  was  com- 
plete and  indefeasible. 

Payment  of  the  purchase  money,  warrant 
and  survey  gave  a  defeasible  title,  inchoate,  and 
possessory.  This  *riffht,  whatever  it  [*5o 
was,  was  liable  to  forfeiture  by  a  non-compli- 
ance with  the  terms  of  the  act.  Residence  is  a 
continued  settlement/ 

Improvement,  as  described  in  the  act,  settle- 
ment, and  residence  for  five  years  next  follow- 
ing the  first  settlement,  were  conditions  prece- 
dent, not  to  a  poasessory,  but  to  an  absolute 
title,  unless  prevention  by  war  should  furnish 
an  excuse. 

That  improvement,  settlement,  and  residence 
are  used  in  the  act  as  successive  and  distinct 
terms  is  evident  from  the  act  itself. 

The  5th  section  speaks  of  land  settled  and 
improved;  the  7th  of  actual  settlement  and  im- 
provement; and  the  9th  of  actual  settlemen! 
and  residence ;  and  of  actual  settlement  made 
and  continued. 

The  settlement,  including  such  an  improve- 
ment as  is  described  in  the  Taw,  is  to  commence 
within  two  years  from  the  date  of  the  warrant. 
The  residency  for  five  years  is  to  commence 
from  the  first  settling.  Hence  residence  is  a 
continuation  of  settlement,  not  a  constituent 
part  of  it. 

It  is  true  that  the  legislature,  when  declarin;; 
by  what  means  a  settlement  shall  be  made,  have 
included  a  residence  of  five  years,  but  the  ab- 
surdity of  including  a  residence  of  five  years  in 
a  settlement  to  be  made  in  two  years,  evident ly 
shows  that  they  have  admitted  an  error  in  their 
language.  It  is  clear  that  they  do  not  mean 
what  they  say,  and  the  question  is,  what  did 
they  mean  to  say?  To  make  the  least  possible 
alteration  in  the  words,  so  as  to  express  their 
meaning,  is  to  substitute  the  future  tense  for  the 
participle;  shall  reside,  instead  of  **re.siding.** 
This  removes  all  the  difficulties  of  the  language, 
and  throws  great  light  upon  the  whole  act. 
The  sentence  will  then  react  thus:  "  no  warrant 
shall  vest  any  title  in  the  lands  unless  tlie 
grantee  shall,  within  two  years  from  the  date 
of  such  warrant,  make  an  actual  settlement 
thereon  by  clearing,  fencing  and  cultivating  at 
least  two*  acres  for  every  hundred,  erecting 
thereon  a  messuage  for  the  habitation  of  man. 
and  shall  reside  thereon  for  the  space  of  five 
years  next  following  his  first  settling  of  the 
same."  If,  then,  the  word  "residing"  be  re- 
jected for  its  *substitute  shaU  reside,  there  [*oO 
IS  nothing  in  the  act  to  justify  the  proposition 
that  settlement  includes  five  years'  residence. 
There  is  not  another  word  in  the  whole  act 
which  can  suggest  such  an  idea ;  on  the  con- 
trary, there  are  many  expressions  totally  repug- 
nant to  the  supposition. 

Having  thus   endeavored   to  ascertain    the 


accH^ptance;  2^.   It  is  not  founded  on  nettlemont 
but  iinprovenient,  and  If  it  had  recited  the  consid- 
eration to  be  actual  settlement,  the  recital  would  , 
have  been  false  in  fact,  and  cr>uld  have  produced  i 
no  legal  valid  consoauence. 

As  to  the  caveat;  the  effect  of  it  was  to  close  the 
dooi-s  of  the  land  office  agrain^tthe  further  progress 
of  the  plaintiff  in  perfecting  his  title.  The  dismis- 
sion of  it  again  opened  the  door,  but  still  the  qucfl- 
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tlou  as  to  title  is  open  for  examination  in  ejectiuent. 
if  brought  within  six  months,  and  the  patent  will 
issue  to  the  successful  party. 

The  plaintiff,  therefore,  naHng  failed  to  show  m 
title  sufficient  to  enable  him  to  recover  in  this  ac- 
tion, It  is  unnecessary  to  say  anything  about  ihe 
defendant's  tlt^e,  and  your  verdict  ought  to  be  for 
the  defendant. 

The  jur>'  found  for  the  defendant. 
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nieanint;  of  the  terms  improvement,  settlement 
and  residence,  let  us  consider  the  meaning  of 
the  proviso. 

We  contend  that  if  the  grantee  has,  by  force 
of  arras  of  the  enemies  of  the  United  States, 
l)ft'n  prevented  from  making  an  actual  settle- 
ment within  two  years  after  the  date  of  his 
warrant,  having  during  that  time  persisted  in 
hi*{  endeavors  to  make  such  settlement,  such 
persistence,  though  ineffectual,  is  accepted  as  a 
snl)stitute  for  actual  settlement  and  residence. 

We  admit  that  it  was  with  a  hope  that  hardy 
4i(i venturers  would  effect  an  establishment 
ro.irhin^  from  the  Ohio  to  Lake  Erie,  and  cut 
•<)1T  the  mtercourse  between  the  northern  and  the 
wrstem  Indians,  that  the  assembly  of  Pennsyl- 
vania pa.ssed  the  law  in  question.  It  was  at 
A  time  when  the  President  of  the  Unitied  States 
was  preparing  to  hold  a  treaty  of  peace  with 
the  western  Indians  at  Detroit;  and  in  the  same 
-M'^sion  they  authorized  the  employment  of  a 
military  force  to  aid  and  strengthen  tha'^e  who 
were  exposed  on  the  frontiers.  We  agreed 
that  it  was  to  encourage  the  inunediatc  actual 
r<*sidence  of  bold  but  poor  men,  that  the  legis- 
lature required  no  purcha^je  money  for  ten 
v»*ars  from  such  as  placed  themselves  upon  the 
lauds  and  began  settlements.  To  this  descrip- 
tion of  adventurers  they  ^ave  a  f ui-ther  .security, 
1)3*  protecting  them  agamst  all  warrants  not 
t-ntered  in  the  books  of  the  surveyor  of  the  dis- 
trict at  the  time  the  settler  fixed  himself  on  the 
land.  From  such  as  inclined  to  pay  money, 
and  operate  by  placing  tenants  on  the  land,  and 
sriving  such  tenants  bounties  for  settling,  they 
required  a  prompt  co-operation  with  the  actual 
>»<'ttlers  in  accomplishmg  the  great  undertak- 
ing. 

Let  it  be  recollected  that  the  person  who 
claimed  by  actual  settlement  could  hold  but 
one  tract,  the  warrant  holder  as  many  as  he 
57*1  could  pay  for,  using  only  different  *names 
which  is  perfectly  known  to  be  but  matter  of 
form.  The  warrantees  were  obliged  to  place  a 
settler  on  each  tract  within  two  years  from  the 
date  of  the  warrant,  if  there  should  be  peace, 
and  at  all  events  to  be  ready,  and  make  the  at- 
tempt, to  support  the  settlers,  if  the  war  should 
continue.  Thus  they  made  it  the  interest  of 
^w)th  descriptions,  operators  with  money,  and 
operators  with  labor,  to  make  a  joint  and  steady 
♦^JTort  for  two  years  to  realize  the  expectations 
formed  of  this'  new  barrier. 

Here  it  may  not  be  improper  to  remind  the 
court,  that,  as  the  law  of  Pennsylvania  then 
^tood,  any  alien  might  purchase  and  hold  land 
in  that  8tat«.  It  has  been  said  that  the  act 
was  not  intended  to  give  an  opportunity  for 
speculation;  it  was  certainly  intended  that 
foreigners  should  buy  any  quantity  of  land,  to 
the  extent  of  their  means  oi  payment. 

We  do  not  wish  to  treat  this  subject  technic- 
ally; but'from  the  very  nature  of  the  property, 
and  the  condition  as  expressed  in  the  law,  the 
grantee  has  a  right  to  enter  upon  the  land, 
maintain  suits  for  its  recovery  or  defense,  take 
the  profits,  alienate,  mortgage  it,  bind  it  by  suf- 
fering judgments,  transmit  it  to  heirs,  subject 
onlv  to  the  conditions  of  the  original  grant. 

Suppose  there  had  been  no  proviso:  take  the 
enacting  clause  of  the  section  absolutely  bv 
it-^elf ,  what  would  be  the  condition  of  the  hold- 
ers of  warrants  dated  in  1792  and  1793? 
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The  warrantee  might  enter,  nay,  he  was 
bound  to  enter,  by  the  nature  of  his  grant ;  the 
public  enemy  prevents  him ;  the  state  and  the 
United  States  are  unable  to  protect  him;  with- 
out any  laches  in  him,  the  performance  of  the 
condition  becomes  impossible  by  the  act  of  the 
])ublic  enemy.  Would  the  common  law  say 
that  the  estate  should  be  lost? 

Are  not  these  conditions  what  the  law  tenns 
sul^equent?  If  precedent,  no  interest  could 
arise.  The  warrantee  could  exert  no  act  of 
ownership  until  the  *conditions  were  all  [*58 
performed.  Here,  his  performance  depends 
upon  his  being  exclusively  the  possessor  and 
owner. 

In  one  sense  of  the  word,  all  conditions  are 
precedent;  that  is,  they  ought  to  be  performed 
before  the  estate  becomes  absolute ;  but  in  law, 
those  only  are  termed  precedent  which  must  be 
pHjrformed  before  the  grantee  can  enter  upon 
the  estate  or  recover  at  Taw. 

Conditions  subsequent  refer  to  cases  where 
the  party  may  immediatel}'  take  and  enjoy  the 
grant,  but  perform  afterwards,  having,  in  the 
meantime,  a  qualified  title,  and  the  right  of  pos- 
session. Is  it  not  a  settled  and  a  reasonable 
rule,  that  conditions  tending  to  defeat  an  estate 
once  qualifledly  vested,  shall  he  construed  strict- 
ly? and  also,  that  courts  will  hold  a  condition 
to  be  either  precedent,  or  subsequent,  accord- 
ing to  the  intent  of  the  party  creating  it,  what- 
ever be  the  form  of  words,  and  when  the  same 
words  may  constitute  either  the  one  or  the  other, 
according  to  the  nature  of  the  case. 

We  are  to  show  that  there  is  a  substitute  for 
actual  performance ;  what  that  substitute  is  will 
be  a  subject  of  inquiry  under  the  2d  head. 

The  legislature  considerd  two  years  as  a  rea- 
sonable time  after  the  date  of  the  warrant,  in 
which  to  complete  the  specified  improvements 
in  a  season  of  peace.  A  distant  wilderness  was 
to  be  explored,  provisions  to  be  collected  and 
transported;  clearing,  cultivating  and  building, 
where  laborers  were  scarce,  were  difficult  and 
of  slow  progress.  Actual  settlement  within 
two  years  was  of  indispensable  necessity,  in 
order  to  obtain  full  title,  unless  prevented  by 
the  enemies  of  the  United  States. 

The  question  then  offered  itself  to  the  legis- 
lature, shall  the  continuance  of  the  war  release 
the  condition,  and  endeavors  be  equivalent  to 
performance? 

*We  contend  that  the  principle  of  the  [*50 
proviso  is,  that  if  the  waiTantee  does  what  he 
can,  according  to  circumstances,  he  shall  not 
be  injured  on  account  of  the  war,  nor  thereby 
be  delayed  in  the  acquisition  of  his  title. 

The  price  of  the  lands,  and  the  terms  of  pur- 
chase, were  fixed  upon  the  basis  of  peace. 
Twenty  dollars  per  hundred  acres,  with  the  con- 
dition of  settlement  and  residence  was  a  full 
consideration  in  a  time  of  peace.  The  legisla- 
ture could  not  expect  to  get  better  terms  in  a 
time  of  war.  As  the  price  was  to  be  the  same 
in  war  and  peac(^  the  modification  mast  be  in 
the  terms  of  the  condition  of  settlement  and 
residence. 

If  with  the  same  price  you  exact  similar  con- 
ditions of  settlement  and  residence  at  an  indefi- 
nite distance  of  time,  and  after  an  intervening 
war,  during  the  whole  of  which  you  require  a 
constant  i)ersistence  in  endeavors  to  make 
such  settlement,  you,  in  effect,  increase,  you 
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double  or  multiply  the  sum  to  be  paid  as  the 
consideration  of  the  land;  and  in  addition  to  the 
original  terms  of  price,  settlement  and  resi- 
dence, you  gain  the  use  of  the  money,  and  th^ 
co-operalion  of  individuals  in  forming  that 
barrier,  which  was  one  of  the  great  objects 
of  the  act;  the  purchaser  loses  both  the  interest 
of  his  money  and  the  use  of  his  land.  It  is  im- 
possible, therefore,  to  require  endeavors  during, 
and  accomplishment  after,  the  war,  and  yet 
8ay  that  the  purcliaser  does  not  pay  a  higher 
price  for  the  laud  on  account  of  the  war. 

It  becomes  important  to  consider  whether  the 
endeavors  were  to  be  persisted  in  during  the 
war ;  for  w^e  have  been  lately  told,  for  the  first 
time,  that  persist  means  desist  during  the  war, 
and  after  the  war  it  again  means  persist. 

It  is  admitted  that  a  frontier  of  hardy  inhab- 
itants to  oppose  against  the  incursions  of  the 
savage  enemy  was  a  leading  consideration  with 
the  legislature;  it  was  natural  for  them  to  wish 
attempts  to  settle  might  be  made  during  the 
60*]  war.  It  was  acknowledged  to  be  *unrea- 
sonable  that  the  hazardous  experiment  should 
be  made  at  the  expense  of  the  adventurers.  The 
event  was  doubtful.  Hopes  of  success  were, 
however,  entertained.  The  law  contemplated 
the  disposal  of  two  millions  of  acres.  What 
number  of  persons  might  be  induced  to  share  in 
its  undertaking  was  uncertain. 

But  the  words  of  the  act  admit  of  no  doubt 
that  the  persisting  was  to  be  in  a  time  of  war. 
If  the  grantee  shall  be  prevented  by  the  enemy, 
and  shall  persist  in  his  endeavors:  that  is,  m 
his  endeavors  to  surmount  the  obstacle  which 
prevented  the  settlement,  namely,  the  force  of 
arms  of  the  enemies  of  the  United  States,  then, 
&c. 

2d.  What  is  the  period  of  lime  during  which 
the  endeavors  were  to  be  continued  m  order 
to  effect  a  release  of  the  condition,  and  amount 
to  a  substitute  for  performance? 

As  two  years  from  the  date  of  the  warrant 
was  the  time  in  which  the  settlement  was  to  be 
made,  if  there  had  been  no  prevention,  we  say 
that  perseverance  in  endeavors  during  the  same 
period  in  a  time  of  war,  was  all  which  the  legis- 
lature required ; 

Because,  without  the  proviso,  the  estate  of 
the  grantee  would  then  have  become  absolute 
at  common  law,  and  the  proviso,  being  for  the 
l)enefit  of  the  grantee,  shall  not  place  him  in  a 
worse  situation  than  if  it  had  not  been  inserted; 

Because,  to  adopt  the  principle  which  is  urged 
against  us,  that  we  ought  to  commence  in  a 
reasonable  time  after  the  removal  of  tlie  force, 
is  worse  than  forfeiture,  as  it  introduces  infinite 
confusion  and  endless  controversy; 

Because,  taking  possession,  clearing,  fencing, 
cultivating  and  building,  are  nowhere  in  the 
law  required  of  the  warrantee  after  two  years 
from  the  date  of  the  warrant,  and  persistence 
must  relate  to  the  act  of  taking  and  maintaining 
possession ; 

61*]  *Because,  the  law  does  not  provide  for 
cases  of  interruption  by  war  for  more  than  two 
years ;  and  to  require  longer  efforts  would  be 
lengthening  the  persistence  to  the  end  of  the 
war,  and  five  years  afterwards;  which  would 
be  inconsistent  with  the  last  clause  of  the  pro- 
viso, giving  absolute  estates  after  certain  per- 
sistence hm.  failed ;  And, 

Because,  if  the  persistence  had  been  construed 

306 


to  be  indefinite,  no  man  of  any  prudence  amon^ 
ourselves,  and  no  foreigner  or  individual  would 
have  advanced  a  dollar  on  those  lands. 

No  man  could,  on  that  idea,  coniecture  when 
he  might  get  a  title;  the  war  might  continue 
ten  years;  the  country  might  be  restored  to  the 
Indians  for  a  stipulated  time;  or  settlements 
might  have  been  prohibited  by  the  United 
States;  and  in  all  these  events  the  purchaser 
would  have  lost  his  money  and  labor. 

The  legislature  departed  from  the  common 
law  in  requiring  a  persistence  during  the  war. 
For  what  purpose?  To  carry  a  favorite  point. 
An  establishment  of  settlers  from  Presqu'isle  to 
the  Ohio.  What  do  they  promise  for  this  exim 
requisition?  An  absolute  title,  if  the  exertions 
for  two  years  should  be  ineffectual. 

But  he  is  to  "  persist  in  his  endeavors  to 
make  such  actual  settlement  as  aforesaid;"  that 
is,  within  two  years  from  the  date  of  the  war- 
rant. No  other  kind  of  settlement,  and  no 
other  time  h  prescribed.  But  he  could  not  per- 
sist to  make  such  actual  settlement  within 
two  years  from  the  date  of  the  warrant,  after 
those  two  years  had  expired;  and  a  settlement 
made  after  the  two  years  could  not  have  availed. 

8d.  If  the  persistence  must  be  for  more  tlmn 
two  years,  when  will  it  end?  Where  is  the 
term  at  which  the  legislature  has  said  the  estate 
shall  become  absolute?  If  the  grantee  get  pos- 
session at  the  end  of  the  five  years,  must  he  go 
still  further  and  reside  five  years?  There  can 
be  no  pretence  for  persisting  five  years,  beeau><e« 
without  a  settlement  made,  Uiere  is  no  epoch 
from  which  the  five  years  are  to  begin  to  run ; 
and  there  can  be  no  settlement  made  out  witliin 
two  years  from  the  date  of  the  warrant. 
*If  no  settlement  within  the  two  years,  no  [*62 
question  can  ever  arise  respecting  tlie  five  years. 

4th.  If  the  proviso  has  any  meaning  differ- 
ent from  the  common  law,  respecting  force  of 
arms  of  a  public,  enemy,  it  certiiinly  means  to 
impose  a  new  duty  upon  the  grantee,  and  to 
give  him  an  equivalent. 

What  was  the  new  duty?  Persistence  for 
two  years,  whether  the  country  was  at  peace  or 
war. 

What  was  the  equivalent?  Substitution  of 
ineffectual,  though  sincere  persistence  in  en- 
deavors for  actual  settlement. 

What  was  the  motive  for  this  departure  from 
the  common  law?  A  sanguine  hope  of  remov- 
ing the  enemy  to  a  great  distance  m>m  our  old 
settlements,  by  blocking  up  the  pass  through 
which  they  so  easUy  entered. 

With  this  construction  of  the  act,  every  pro- 
ceeding of  the  state,  and  of  the  grantees,  wiU 
perfectly  harmonize.  ^ 

But  if  the  meaning  be  doubtful,  and  resort 
should  be  had  to  the  conmion  law,  such  a  con- 
struction would  be  made  as  might  confirm  the 
estate,  and  quiet  a  bona  fide  purchaser;  and  no 
construction  could  possibly  be  adopted  which 
would  repeal  such  an  express  stipulation  in  fa- 
vor of  the  grantee,  as  is  contained  in  the  last 
clause  of  the  proviso. 

5th.  If  a  forfeiture  has  incurred,  or  if  the 
title  has  reverted  to  the  state,  by  the  default  of 
the  ^ntee,  by  whom  can  advantage  be  taken  ? 
By  individuals  or  by  the  state,  and  in  wlm^t 
method? 

We  contend  by  the  state  only.  And  we  rely 
upon  general  principles;  on  the  reason  and  con- 
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Tenience  of  the  thing;  on  the  express  provisions 
of  the  legislature,  and  on  the  decisions  of  the 
state  judges,  without  a  dissentient  voice,  or  the 
expression  of  a  doubt. 

If  any  individual  may  enter  upon  the  tenant 
of  the  Holland  Company  whenever  he  shall 
63*]  choose  to  say  that  *the  settlement  is  not 
completed  in  due  time,  they  may  be  dispossessed 
of  every  foot  of  land  they  fiave  taken  up.  Num- 
bers and  strength  are  against  them. 

It  is  a  general  principle  of  law,  that  the  com- 
monwealth can  only  take  by  inquest  of  office, 
of  entitling,  or  of  instruction.  The  title  of  the 
sovereign  must  appear  on  record. 

This  nile  is  founded  in  good  sense  and  pro- 
priety, and  is  enforced,  in  this  instance,  by  a 
further  rule,  that  whoever  comes  into  possession 
with  title,  or  by  law,  shall  not  be  dispossessed 
without  process. 

If  iminformed  individuals,  under  the  influ- 
ence of  bias  and  passion,  are  to  decide  the 
question  of  forfeiture,  and  to  enter  on  the 
lands  at  their  discretion,  stay  as  long  as  they 
please  before  they  apply  for  a  warrant,  and  so 
in  succession,  upon  the  idea  either  of  forfeiture 
or  failure  in  persistence  in  endeavors  to  settle, 
innumerable  mischiefs  and  endless  confusion 
will  indeed  ensue. 

The  legislature  foresaw  the  great  inconven- 
iences that  would  result  from  constituting  every 
needy  adventurer  a  jud|?e  of  their  meaning  in 
this  law,  and  have,  therefore,  marked  out-  the 
mode  in  which  advantage  shall  be  taken  of  a 
liefault  in  the  grantee,  by  providing  that  in  de- 
fault of  actual  settlement  and  residence,  the 
commonwealth  may  grant  new  warrants  to 
other  actual  settlers.  The  commonwealth, 
therefore,  is  to  be  satisfied,  in  the  first  place, 
that  the  default  has  been  made ;  and,  in  the 
««cond  place,  that  the  applicant  is  such  an 
actual  settler  as  may  purchase;  and,  in  the  third 
place,  a  warrant  must  issue  to  the  applicant  be- 
fore he  can  have  any  right  to  enter. 

By  the  terms  other  actual  settlers,  the  legisla- 
ture meant  persons  who  were  willing  to  come 
under  engagements  to  settle;  persons  who  will 
purchase  the  land  subject  to  the  condition  of 
settlement ;  or,  in  the  language  of  the  second 
section  of  the  act,  **who  will  cultivate,  im- 
prove, and  settle  the  same,"  not  who  have  cul- 
tivated, improved  and  settled;  or,  in  the  lan- 
guage of  the  8d  section,  ''  who  are  desirous  to 
settle  and  improve." 
04*]    ♦Lewis,  on  the  same  side. 

The  proviso  does  not  relate  to  the  residence. 
A  settlement  may  be  made  and  not  continued. 
If  a  man  has  completed  his  settlement,  and  is 
driven  off  by  the  enemy  before  he  has  finished 
the  five  years'  residence,  we  say  the  residence 
Ls  dispensed  with;  for  he  is  only  to  persist  in 
endeavors  to  make  the  settlement ;  and  if  the 
!4ettlement  is  already  made,  he  cannot  be  requir- 
ed to  persist  in  his  endeavors  to  make  it. 
That  part  of  the  proviso,  therefore,  relative  to 
persistence,  does  not  apply  to  him  who  has  fin- 
ished his  settlement.  The  proviso  as  to  him 
will  read  thus:  that  if  such  actual  settler  shall 
l)e  driven  from  his  settlement,  he  shall  he  en- 
titled to  hold  in  the  same  manner  as  if  the 
!4ettlement  had  been  continued.  Our  construc- 
tion, therefore,  does  not  involve  the  conse- 
quence which  gentlemen  have  supposed. 

There  is  a  passage  of  the  act  which  has  not 
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been  noticed,  and  which  strongly  implies  that 
residence  is  not  included  in  settlement.  It  is  this : 
"  And  that  in  default  of  such  actual  settlement 
and  residence,  it  shall  and  may  be  lawful  to  and 
for  this  commonwealth  to  issue  new  warranto  to 
other  actual  settlers  for  the  said  lands,  or  any 
part  thereof,  reciting  the  original  warrants,  antl 
that  actual  settlements  and  residence  have  not 
been  made  in  pursuance  thereof,  and  so  as  often 
as  defaults  shall  be  made."  If  settlement  in- 
cludes the  five  years'  residence,  then  an  actual 
settler  is  a  person  who  has  made  an  actual  set- 
tlement by  clearing,  fencing,  cultivating,  build- 
ing and  residing  five  years  on  the  land.  If  on 
default  the  commonwealth  is  to  grant  the  land 
to  such  an  actual  settler  only,  there  never  can 
be  but  one  default,  because  the  second  war- 
rantee will  have  complied  with  all  the  requisites 
for  a  full  and  absolute  title  before  the  warrant 
is  granted.  The  words,  and  m  as  off^^n  as  de- 
faults shall  be  made,  would,  in  such  case,  be 
nugatory  and  nonsensical. 

iso  argument  can  be  drawn  from  the  loth 
section;  for  it  does  not  follow  that  because  one 
section  requires  a  particular  construction,  dif- 
ferent w^ords,  relative  to  a  different  subject  in 
another  section,  must  have  a  similar  construc- 
tion. It  only  shows,  what  we  all  agree  is  the 
fact,  that  the  act  is  very  inaccurately  drawn, 
and  cannot  be  understood  according  to  its  strict 
letter. 

♦Wednesday,  February  27.  Mar-  [*0*> 
SHALL,  Vh.  J.,  delivered  the  opinion  of  the  Court 
as  follows: 

The  questions  which  occurred  in  this  case,  in 
the  circuit  court  of  Pennsylvania,  and  on  which 
the  opinion  of  this  Court  is  required,  grow  out 
of  the  act  passed  by  the  legislature  of  that  state, 
entitled  "An  act  for  the  sale  of  the  vacant 
lands  within  this  commonwealth." 

The  9th  section  of  that  act,  on  which  the 
case  principally  depends,  is  in  these  words: 
"  and  be  it  further  enacted,"  &c. 

The  questions  to  be  considered,  relate  par- 
ticularly to  the  proviso  of  this  section ;  but  to 
construe  that  correctly,  it  will  be  necessary  to 
understand  the  enactmg  clause,  which  states 
what  is  to  be  performed  by  the  purchaser  of  a 
warrant,  before  the  title  to  the  lands  describecl 
therein  shall  vest  in  him. 

Two  classes  of  purchasers  are  contemplated. 

The  one  has  already  performed  every  condi- 
tion of  the  sale,  and  is  about  to  pay  the  con- 
sideration money ;  the  other  pays  the*  considera- 
tion money  in  the  first  instance,  and  is  after- 
wards to  perform  the  conditions.  They  are 
both  described  in  the  same  sentence,  and  from 
each  an  actual  settlement  is  required  as  indis- 
pensable to  the  completion  of  the  title. 

In  describing  this  actual  settlement,  it  is  de- 
clared that  it  shall  be  made,  in  the  case  of  a 
warrant  previously  granted,  within  two  yearH 
next  after  the  dat€  of  such  warrant,  "  by  clear- 
ing, fencing,  and  cultivating,  at  least  two  acres 
for  every  hundred  acres  contained  in  one  sur- 
vey, erecting  thereon  a  messuage  for  tlie  habi- 
tation of  man,  and  residing,  or  causing  a  family 
to  reside,  thereon  for  the  space  of  five  years 
next  following  his  first  settling  of  the  same,  if 
he  or  she  shall  so  long  live." 

♦The  manifest  impossibility  of  com-  [*H6 
pleting  a  residence  of  five  years  within  the  space 
of  two  years,  would  lead  to  an  opinion  that  the 
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part  of  the  description  relative  to  residence, 
!i])plied  to  lliose  only  who  had  performed  the 
condition  before  the  payment  of  the  purchase 
money ;  and  not  to  those  who  were  to  perform 
it  afterwards.  But  there  are  suljseouent  parts 
of  the  act  which  will  not  admit  of  this  construc- 
tion, and,  consequently,  residence  is  a  condi- 
tion required  from  the  |K»rson  who  settles  under 
a  warrant,  as  well  as  from  one  who  entitles 
himself  to  a  warrant  by  his  settlement. 

Tin*  law  requiring  two  repugnant  and  incom- 
]>atil)Ie  things,  is  incapable  of  receiving  a  literal 
construction,  and  must  sustain  some  change  of 
language  to  be  rendered  intelligible.  This 
change,  however,  ought  to  be  as  small  as  possi- 
l)le.  and  with  a  view  to  the  sense  of  the  legisla- 
ture, as  manifested  by  themselves.  The  read- 
ing, suggested  by  the  counsel  for  the  plaintiff, 
ap]M»ars  to  l)e  most  reasonable,  and  to  comport 
best  with  the  general  language  of  the  section, 
and  with  the  nature  of  the  subject.  It  is  by 
changing  the  participle  into  the  future  tense  of 
the  verb,  and  instead  of  "and  residing,  or 
causing  a  family  to  reside  thereon,"  and  shall 
rtjtidt,  «fec.  The  effwit  of  this  correction  of 
hi  ullage  will  be  to  destroy  the  repugnancy 
which  exists  in  the  act  as  it  stands,  and  to 
reconcile  this  part  of  the  sentence  to  that  which 
inunediatelv  follows,  and  which  absolutely  dem- 
(mstnites  that  in  the  view  of  legislature,  the 
settlement,  and  the  residence  consequent  there- 
on, were  distinct  parts  of  the  condition;  the 
settlement  to  be  made  within  the  space  of  two 
years  from  the  date  of  the  warrant,  and  the 
residence  in  five  years  from  the  commencement 
of  the  settlement 

This  construction  is  the  more  necessary,  be- 
cause the  ver}'  words  "such  actual  settlement 
and  residence,"  which  prove  that  residence  is 
required  from  the  warrantee,  prove  also,  that 
settlement  and  residence  are,  in  contemplation 
of  the  law,  distinct  operations.  In  the  nature 
of  things,  and  from  the  usual  import  of  words, 
07*J  tiiey  are  also  distinct.  To  make  a  *8ettle- 
ment  no  more  requires  a  residence  of  five,  than 
a  residence  of  five  hundred  years;  and,  of  conse- 
(luence,  it  is  much  more  reasonable  to  under- 
stand the  legislature  as  requiring  the  residence 
for  that  term,  in  addition  to  a  settlement,  than 
JIM  d(«laring  it  to  be  a  component  part  of  a 
settlement. 

The  meaning  of  the  terms  settlement  and 
residence  being  understood,  the  court  will  pro- 
ceed to  consider  the  proviso. 

That  part  of  the  act  treats  of  an  actual  set- 
tler, (under  which  term  is  intended  as  well  the 
person  who  makes  his  settlement  the  founda- 
tion of  his  claim  to  a  warrant,  as  a  warrantee 
who  had  made  an  actual  settlement  in  perform- 
ance of  the  conditions  annexed  to  his  purchase,) 
and  of  '  *  any  grantee  in  any  such  original  or 
succeedino;  warrant ;"  who  must  be  considered 
as  contradistinguished  from  one  who  had  made 
an  actual  settlement.  Persons  thus  distinctly 
circumstanced,  are  brought  together  in  the 
same  sentence,  and  tenns  are  used  appropriate 
to  the  situation  of  each,  but  not  applicable  to 
both.  Thus,  the  idea  of  "an  actual  settler," 
*'j)revented  from  making  an  actual  settle- 
ment," and  after  "  Ix'ing  driven  therefrom," 
"  |)ersisting  in  his  endeavors,"  to  make  it,  would 
1k»  absurd.  To  apply  to  each  class  of  purchas- 
er i-s  all  parts  of  the  proviso,  would  involve  a 

lldH 


contradiction  in  terms.  Under  such  circum- 
stances, the  plain  and  natural  mode  of  constru- 
ing the  act,  is  to  apply  the  provisions  distrib- 
utively  to  the  descnption  of  persons  to  whom 
they  are  adapted,  reddendo  nngvla  nngviia. 
The  proviso  then  would  read  thus:  "  Provided 
always,  nevertheless,  that  if  any  such  actual 
settler  shall  be  driven  from  his  settlement,  by 
force  of  arms  of  the  enemies  of  the  Uuite<l 
States;  or  any  grantee,  in  any  such  original  or 
succeeding  warrant,  shall,  by  force  of  arms  of 
the  enemies  of  the  United  States,  be  prevented 
from  making  such  actual  settlement,  and  shall 
persist  in  his  endeavors  to  make  such  actual 
settlement  as  aforesaid,  then,  in  either  case,  he 
and  his  heirs  shall  be  entitled  to  have  and  to 
hold  the  said  lands  in  the  *same  manner  [*GH 
as  if  the  actual  settlement  had  been  made  and 
continued." 

The  two  cases  are,  the  actual  settler,  who  has 
been  driven  from  his  settlement,  and  the  war- 
rantee, who  has  been  prevented  from  making  a 
settlement,  but  has  persisted  in  his  endeavors 
to  make  one. 

It  is  perfectly  clear,  that  in  each  case  the 
proviso  substitutes  something  for  the  settlement 
to  be  made  within  two  years  from  the  date  of 
the  warrant,  and  for  the  residence  to  continue 
five  years  from  the  commencement  of  the  settle- 
ment, both  of  which  were  required  in  the  en- 
acting clause. 

What  is  that  something? 

The  proviso  answers,  that  in  the  case  of  an 
"actual  settler,"  it  is  his  being  "driven  from 
his  settlement  by  force  of  arms  of  the  enemies 
of  the  United  States,"  and  in  case  of  his  being 
a  ^ntee  of  a  warrant,  not  having  settled,  it  is 
' '  persisting  in  his  endeavors  to  make  such  act- 
ual settlement."  In  neither  case  is  residence, 
or  persisting  in  his  endeavors  at  residence,  re- 

Suired.  Yet  the  legislature  had  not  forgotten, 
lat  by  the  enacting  clause,  residence  was  to  be 
added  to  settlement ;  for  in  the  same  sentence 
they  say,  that  the  person  who  comes  within  the 
proviso  shall  hold  the  land,  "as  if  the  actual 
settlement  had  been  made  and  continued." 

It  is  contended,  on  the  part  of  the  defendant, 
that  as  the  time  during  which  persistence  shall 
continue  is  not  prescribed,  the  person  claiming 
the  land  must  persist  until  he  shall  have 
effected  both  his  settlement  and  residence,  as 
required  by  the  enacting  clause  of  the  act.  That 
is,  that  the  proviso  dispenses  with  the  time,  and 
only  with  the  time,  during  which  the  condition 
is  to  be  performed. 

But  the  words  are  not  only  inapt  for  the  ex- 
pression of  such  an  intent;  they  absolutely  con- 
tradict it. 

*lf  the  proviso  be  read  so  as  to  be  in-  [*00 
telligible,  it  requires  nothing  from  the  actual 
settler  who  has  been  driven  from  his  settlement. 
He  is  not  to  persist  in  his  endeavors  at  residence, 
or,  in  other  words,  to  continue  his  settlement, 
but  is  to  hold  the  land.  From  the  warrantee, 
who  has  l)een  prevented  from  making  a  settle- 
ment, no  endeavors  at  residence  are  required. 
He  is  to  "persist  in  his  endeavors,"  not  to  make 
and  to  continue  such  actual  settlement,  but  "  to 
make  such  actual  settlement  as  aforesaid."  And 
if  he  does  persist  in  those  endeavors,  he  is  to 
hold  the  land  "  as  if  the  actual  settlement  had 
been  made  and  continued."  The  coastniction 
of  the  defendant  would  make  the  legislature 
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»Q»v,  iu  substance,  that  if  the  warrantee  shall 
persist  in  endeavoring  to  accomplish  a  particu- 
lar object,  until  he  does  accomplish  it,  he  should 
hold  the  land  as  if  he  had  accomplished  it. 
But  independent  of  the  improbability  that  the 
iotention  to  dispense  only  with  the  time  in 
which  the  condition  was  to  be  performed,  would 
be  expressed  in  the  language  which  has  been 
noticed,  there  are  terms  used  which  seem  to 
restrict  the  time  during  which  a  persistence  in 
endi^Yors  is  required.  The  warrantee  is  to  per- 
^st  in  his  endeavors ' '  to  make  such  actual  settle- 
ment as  aforesaid."  Now,  "such  actual  settle- 
ment as  aforesaid,"  is  an  actual  settlement 
within  two  years  from  the  date  of  the  warrant. 
As  it  could  only  be  made  within  two  years,  a 
persistenoe  in  endeavoring  to  make  it,  could 
•only  continue  for  that  time. 

If,  after  being  prevented  from  making  an 
^actual  settlement  and  persisting  in  endeavors, 
those  endeavors  should  be  successful  within  the 
two  years  after  which  the  person  should  be  driv- 
en ofF,  it  is  asked  what  would  be  his  situation? 

The  answer  is  a  plain  one.  By  persisting  he 
lias  become  an  actual  settler;  ana  the  part  of 
the  proviso  which  applies  to  actual  settlers  pro- 
tects him. 

If,  after  the  two  years,  he  should  be  driven 
•off,  he  is  still  protected.  The  application  of 
external  violence  dispenses  with  residence.  The 
70*]  Court  feels  itself  bound  *to  say  so,  because 
the  proviso  contains  a  substitute,  which,  in  such 
a  state  of  things,  shall  be  received  instead  of  a 
performance  of  the  conditions  required  by  the 
enacting  clause;  and  of  that  substitute  resi- 
<lence  forms  no  part. 

In  a  great  variety  of  forms,  and  with  great 
i»trength,  it  has  been  argued  that  the  settlement 
of  the  country  was  the  great  object  of  the  act ; 
and  that  the  construction  of  the  plaintiff  would 
defeat  that  object. 

That  the  exclusive  object  of  an  act  to  give 
lauds  to  settlers,  would  be  the  settlement  of  a 
country,  will  be  admitted;  but  that  an  act  to 
sell  lands  to  settlers,  must  have  for  its  exclusive 
object  the  settlement  of  the  country,  cannot  be 
sM>  readily  conceded.  In  attempting  to  procure 
settlements,  the  treasury  was  certamly  not  for- 
gotten. How  far  those  two  objects  might  be 
<'onsulted,  or  how  far  the  one  yielded  to  the 
other,  is  only  to  be  inferred  from  the  words  in 
which  the  legislative  intention  h&s  been  ex- 
pressed. How  far  the  legislature  may  have 
supposed  the  peopling  of  the  district  in  question 
to  have  been  promoted  by  encouraging  actual 
settlements,  though  a  subsequent  residence  on 
them  should  be  rendered  impracticable  by  a 
foreign  enemy,  can  only  be  shown  by  their  own 
language.  At  any  rate,  if  the  legislature  has 
used  words,  dispensing  with  residence,  it  is  net 
for  the  court  to  say  they  could  not  intend  it, 
unless  there  were  concomitant  expressions, 
which  should  explain  those  words  in  a  manner 
different  from  their  ordinary  import.  There 
are  other  considerations  in  favor  of  the  con- 
struction to  which  the  coiu-t  is  inclined. 

This  is  a  contract;  and  although  a  state  is  a 
party,  it  ought  to  be  construed  according  to 
those  well  establislied  principles  which  regulate 
contracts  generally. 

The  state  is  in  the  situation  of  a  person  who 
holds  forth  to  the  world  the  conditions  on 
which  he  is  willing  to  sell  his  property. 
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*H  he  should  couch  his  propositions  in  [*7 1 
such  ambitious  terms  that  they  might  be  un- 
derstood differently,  in  consequence  of  which 
sales  were  to  be  made,  and  the  purchase  money 
paid,  he  would  come  w^ith  an  ill  grace  into 
court,  to  insist  on  a  latent  and  obscure  mean- 
ing, which  should  give  him  back  his  property, 
and  permit  him  to  retain  the  purchase  money. 
All  those  principles  of  equity,  and  of  fair  deal- 
ing, which  constitute  the  basis  of  judicial  pro- 
ceedings, require  that  courts  should  lean  against 
such  a  construction. 

It  being  underwood  that  the  opinion  of  the 
Court  on  the  two  first  questions  has  rendered  a 
decision  of  the  third  unnecessary,  no  determina- 
tion respecting  it  has  been  made. 

It  is  directed  that  the  following  opinion  be 
certified  to  the  circuit  court. 

Certificate  of  the  apiniau. 

1st.  That  it  is  the  opinion  of  this  Court,  that 
under  the  act  of  the  legislature  of  Pennsylvania, 
passed  the  3d  day  of  April.  A.  D.,  1792,  enti- 
tled '  'An  act  for  the  sale  of  the  vacant  lands 
within  this  commonwealth,"  the  grantee,  by  a 
warrant  of  a  tract  of  land  lying  north  and  west 
of  the  rivers  Ohio  and  Alleghany,  and  Cone- 
wango  creek,  who,  by  force  of  arms  of  the  en- 
emies of  the  United  States,  was  prevented  from 
settling  and  improving  the  said  land,  and  from 
residing  thereon  from  the  10th  of  April,  1798, 
the  date  of  the  said  warrant,  until  the  Ist  of 
January,  1796;  but  who,  during  the  said  peri- 
od persisted  in  his  endeavors  to  make  such  set- 
tlement and  residence,  is  excused  from  making 
such  actual  settlement  as  the  enacting  clause  of 
the  9th  section  of  the  said  law  prescribes  to  vest 
a  title  in  the  said  grantee. 

2d.  That  it  is  the  opinion  of  this  Court,  that  a 
warrant  of  a  tract  of  land  lying  north  and  west 
of  the  rivers  Ohio  and  Alleghany,  and  Cone- 
wango  creek,  granted  in  the  year  1793,  under 
and  by  virtue  of  an  act  of  the  legislature  of 
Pennsylvania,  entitled  "An  act  for  selling  the 
vacant  lands  in  this  commonwealth,"  to  a  per- 
son, who,  by  force  of  arms  of  the  enemies  of 
the  United  States,  was  *pre vented  from  [*72 
settling  and  improving  the  said  land  and  from 
residing  thereon  from  the  date  of  the  said  war- 
rant until  the  1st  of  January,  1796,  but  who, 
during  the  said  period,  persisted  in  his  endeav- 
ors to  make  such  settlement  and  residence, 
vests  in  such  grantee  a  fee-simple  in  the  said 
land,  although,  after  the  said  prevention  ceased, 
he  did  not  commence,  and,  within  the  space  of 
two  years  thereafter,  clear,  fence  and  cultivate, 
at  least  two  acres  for  every  hundred  acres  con- 
tained in  his  survey  for  the  said  land,  and  erect 
thereon  a  messuage  for  the  habitation  of  man, 
and  reside,  or  cause  a  family  to  reside,  thereon 
for  the  space  of  five  years  next  following  his 
first  settling  of  the  same,  the  said  grantee  being 
yet  in  full  life. 

Johnston,  J,  I  concur  in  the  decision  given 
by  the  Court  in  this  case ;  but  there  was  a  ques- 
tion suggested  and  commented  on  in  the  argu- 
ment which  has  not  been  noticed  by  the  court, 
but  which  appears  to  me  to  merit  some  consider- 
ation. 

It  was  inquired  by  the  counsel  for  the  defend- 
ant, should  the  court  adopt  the  principle  that 
persistence  for  two  years  is  to  be  substituted  for 
an  actual  settlement  and  residence,  what  is  to  be 
the  effect  of  a  partial  prevention?    Is  the  war- 
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ran  tee  to  be  Bubjected  to  the  necessity  of  making 
good  his  settlement,  should  the  prevention  cease 
or  commence  at  any  point  of  time  during  the 
two  yeare  without  any,  or  under  what  limita- 
tion? 

It  is  undoubtedly  true,  that  any  construction 
of  a  statute  which  will  produce  absurdities,  or 
consequences  in  direct  violation  of  its  own 
provisions,  is  to  be  avoided.  It  were  better  not 
to  depart  from  their  literal  signification  than  to 
involve  consequences  so  inconsistent  with  the 
nature  and  very  idea  of  legislation.  But  it  does 
not  appear  to  me  that  any  Embarrassment  will 
attend  the  construction  of  this  act  which  the 
court  has  adopted ;  that  the  case  of  a  partial  dura- 
tion of  the  existence  of  the  preventing  cause  is 
not  within  the  view  of  the  proviso;  that  it  is  not 
excepted  from  the  operation  of  the  enacting 
clause.  It  would  be  absurd  to  impose  upon  the 
warrantee  the  necessity  of  performing  in  a  few 
months,  perhaps  at  the  most  inconvenient  season 
of  the  year,  a  condition  for  which  the  act  pro- 
73*]  poses  to  hold  out  to  him  an  indulgence  *of 
two  years  ;  when  prevented  too  by  a  cause  not 
withm  his  control,  and  against  which  the  state 
was  bound  to  protect  him.  If  such  were  the 
case  now  before  the  court,  I  should  be  of  opinion 
that  we  must  resort  to  general  principles  for  a 
decision.  With  regard  to  the  performance  of 
conditions,  it  is  a  well  known  rule,  that  obstruc- 
tions interposed  by  tlie  act  of  God,  or  a  public 
enemv,  shall  excuse  from  performance,  so  far  as 
the  effect  of  such  preventing  cause  necessarily 
extends. 

In  cases  of  partial  prevention  I  should  there- 
fore be  of  opinion,  that  it  would  be  incumbent 
upon  the  warrantee  to  satisfy  the  court  that  he 
had  complied  with  the  conditions  imposed  by 
the  act,  so  far  as  he  was  not  necessarily  prevent- 
ed by  the  public  enemy. 

It  may  appear  singular  that  a  deficiency,  of  a 
single  day  perhaps,  should  produce  so  material 
an  alteration  in  the  rights  or  situation  of  the 
warrantee.  But  the  legislature  of  Pennsylvania 
were  fully  competent  to  make  w^hat  statutory 
provisions  they  thought  proper  upon  the  subject ; 
and  the  court  is  no  further  responsible  for  the 
effect  of  the  words  which  they  have  used  to  ex- 
press their  intent,  than  to  endeavor  to  give  a 
sensible  and  consistent  operation  to  them  in 
every  case  that  can  occur. 

Cited— 11  Pet.  611;   13  How.  86;  6  Pet.  749;  Bald. 
285. 


THE  UNITED  STATES 

ROOEetal.' 

Saturday,  February  23. 

The  United  States  have  no  lien  on  the  real  estate 
of  thoir  debtor  until  suit  brouirht«  or  a  notorious 
insolvency  or  bankruptcy  has  taken  place;  or,  be- 
ing: unable  t<>  pay  uU  his  debts,  he  has  made  a  volun- 
tary aHslKnment  of  all  his  property ;  or  the  debtor 
huvintr  absconded,  concealed,  or  almented  himself, 
his  property  has  been  attached  by  process  of  law. 

A  mortKHiffi  of  part  of  his  property  made  by  a 
collocttir  of  the  revenue  to  his  surety  in  his  oflRcial 
bond,  to  Indemnify  him  from  his  rec^ponsibility  as 
surety  on  the  bona,  and  also  to  secure  him  from  bis 

1.— Present, Marshall,  C^.  J.;  Ousblng,  Paterson, 
Washington  and  Johnson,  JuntiMn. 
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existing'  and  future  Indorsements  for  the  inort- 
gaveor  at  bank,  is  valid  against  the  United  States, 
altnouRh  it  turns  out  that  the  collector  was  unable 
to  pay  all  his  debts  at  the  time  the  mortgage  was 
given,  and  although  ihe  mortgagee  knew  at  the 
time  of  taking  the  mortgage  that  the  mortgagittr 
was  largely  indebted  to  the  United  States. 

Costs  are  not  to  be  awarded  against  the  Unittni 
States. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia. 

Mason,  Attornej'  of  the  United  States  for  that 
district,  on  the  17th  of  August,  1801,  filed  a  bill 
in  equity  a^inst  Robert  T.  Ho(h?.  W.  Herbert, 
John  C.  Ilerbert,  and  the  executors,  widow 
and  heirs  of  Col.  John  Fitzgerald,  late  collector 
of  the  customs  for  the  port  of  Alexandria,  and 
obtained  an  injunction  to  prevent  the  sale  of 
certain  real  *estate  in  Alexandria,  adver-  [*74: 
tised  for  sale  by  W.  and  J.  C.  Ilerbert,  under  a 
deed  of  trust  made  by  Fitzgerald  for  the  indem- 
nitication  of  Hooe. 

The  material  facts  appearing  upon  the  record 
are,  that  Fitzgerald,  upop  bein^  appointed  col- 
lector, executed  a  bond  to  the  United  States,  on 
the  10th  of  April,  1794,  with  Uooe  as  surety,  in 
the  penalty  of  10,000  dollars,  for  the  faithful 
l)erformance  of  the  duties  of  his  office.     In 
April,  1798,  he  was  found  to  be  greatly  in  ar- 
rears, and  upon  a  final  adjustment  of  bis  ac- 
counts, on  the  15th  of  August,  1799,  the  balance 
asainst  him  was  57,157  dollars.     On  the  16tli 
01  January,  1799,  Hooe  having  knowledge  that 
Fitzgerald  was  largely  indebted  to  the  llniteti 
States,  but  believing  that  he  had  suflScient  prop- 
erty to  discharge  the  debt,  and  Fitzgerald  beiug 
desirous  of  borrowing  money  from  the  bank  of" 
Alexandria  to  meet  the  drafts  of  the  treasury  of 
the  United  States,  and  for  other  purposes,  made 
a  deed  of  trust  to  W.  and  J.  C.  Herbert,  recit- 
ing that  Hooe  had  become  surety  for  Fitzger- 
ald in  the  bond  to  the  United  States,  and  ^tz- 
gerald  proposing,  when  he  should  wish  to  obtain 
a  loan  of  money  from  the  bank  of  Alexandria, 
to  draw  notes  to  be  indorsed  by  Hooe,  whereby 
the  latter  might  be  liable  and  compelled  to  pay 
the  same,  and  the  former  being  desirous  of  secur- 
ing and  indemnify  in  j^  Hooe  from  all  dama^, 
costs  and  charges  which  he  might  at  any  time 
thereafter  be  subject  and  liable  to  by  reason  of 
any  misconduct  of  Fitzgerald  in  the  discharge 
of  his  duty  as  collector,  or  for  or  on  accoimt  of 
any  notes  drawn  by  him  for  his  particular  use 
and  accommodation,  and  indorsed  by  Hooe,  and 
negotiated  at  the  bank  of  Alexandria.     The  in- 
denture then  witnessed,  that  for  those  purposes^ 
and  in  consideration  of  the  trusts  and  confiden- 
ces therein  after  expressed,  &c. ,  and  of  one  dol- 
lar, «&c.,  Fitzgerald  bargained  and  sold,  &c.,  to> 
the   trustees,    W.  and  J.  C.  Herbert,   the  real 
estate  therein  desctribed,  to  have  and  to  hold  the 
same  to  them,  and  the  survivor  of  them.  &c., 
"in  trust,  to  and  for  the  uses  and  purposes 
hereinafter  mentioned,  and  to  and  for  no  other 
use  and  purpose  whatsoever;  that  is  to  say,  in 
case  he  the  said  John  Fitzgerald  shall  neglect 
any  part  of  his  duty  as  collector  of  the  said  port 
of  Alexandria,"  &c.,  **  or  in  case  any  note  or 
notes  so  drawn,  indorsed  and  negotiated  at  the 
bank  of  Alexandria,  for  the  particular  use  and 
*accomodation  of  him  the  said  John  Fitz-  [*75 
gerald,  shall  not  be  taken  u])  and  discharged  by 
him  when  the  same  shall  become  payable;  thnt 
in  either  case,  as  soon  as  any  denumd  shall  Ih* 
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made  upon  him,  the  said  R.T.  Hooe,"&c.,  "for 
the  payment  of  any  sum  or  sums  of  money 
which  ought  to  be  paid  by  the  said  John  Fitz- 
gerald," <&.,  then  the  trustees  should,  upon 
notioe  given  them  by  Hooe  of  such  demand, 
proceed  to  sell  the  property  for  ready  money, 
and,  after  paying  the  expenses  of  sale,  should 
])ay  and  satisfy  the  sum  or  sums  of  money  so 
demanded  of  Hooe.  either  as  security  for  Fitz- 
gerald's due  and  faithful  execution  o^  the  office 
of  collector  of  the  said  port  of  Alexandria,  or 
as  indorser  of  any  note  or  notes  so  drawn  by 
Fitzgerald,  **  and  negotiated  at  the  bank  of 
Alexandria  for  the  particular  accommodation  of 
the  said  John  Fitzgerald ;  and  lastly,  to  pay  over 
to  him  the  surplus.  And  in  further  trust,  that 
if  Fitzgerald  should  duly  keep  Hooe  indemni- 
fied,&c.,  and  should  duly  pay  the  several  notes 
which  should  be  so  drawn  by  him  and  indorsed 
by  Hooe,  and  negotiated  "at  the  said  bank, 
"  for  the  particular  accommodation  of  him  the 
t^d  John  Fitzgerald,  as  the  same  shall  be- 
come payable,"  then  the  trustees  should  recon- 
vey,  &c. 

Ilooe  had  indorsed  Fitzgerald's  notes  at  the 
bank  to  a  large  amount,  and  at  the  time  of  his 
death  there  were  unpaid  two  notes  of  1,000 
dollars  each,  and  one  of  1,800  dollars;  one  of 
which,  for  1,000  dollars,  together  with  interest 
upon  the  whole,  amoimting  to  288  dollars  and 
94  cents,  was  afterwards  paid  by  Mr.  Keith, 
one  of  the  executors,  in  order  to  prevent  a  sale 
of  the  property  under  the  trust.  There  was 
also  evidence  tending  to  show  that  the  money 
borrowed  from  the  Bank  upon  Hooe's  indorse- 
ment was  applied  in  discharge  of  warrants 
drawn  by  the  treasury  upon  Fitzgerald. 

Fitzgerald  died  in  December,  1799,  having  by 
his  will  directed  his  real  estate  to  be  sold  for  the 
payment  of  his  debts.  There  was  no  positive 
evidence  of  his  insolvency. 

The  bill  charged  that  ne  died  insolvent,  and 
that  the  United  States  had  a  right,  in  preference 
to  all  others,  to  apply  his  property  to  the  dis- 
charge of  the  debt,  and  if  there  should  be  a  de- 
ficiency, to  resort  to  the  surety  for  the  balance, 
BR  far  as  the  penalty  of  the  bond  would  justify ; 
76*]  *and  that  the  deed  of  trust  was  fraudulent 
as  to  the  United  States. 

On  the  Ist  of  May,  1802,  the  injunction  was 
dissolved  by  consent,  and  an  interlocutory  de- 
cree entereo,  ordering  the  trustees  to  pay  the 
proceeds  of  the  sale  into  court,  subject  to  niture 
order  touching  the  contending  claims  of  the 
United  States  and  Hooe. 

At  November  term,  1802,  the  court  passed 
the  following  decree. 

"  The  objects  of  the  bill  filed  in  this  cause 
were  to  set  aside  a  deed  executed  on  the  16th  of 
January,  1799,  by  John  Fitzgerald  to  William 
Herbert  and  John  Carlyle  Herbert,  conveying 
certain  property  therein  mentioned,  in  trust,  for 
the  purpose  of  mdemnifying  Robert  Townsend 
Hooe,  as  indorser  of  certain  notes  negotiable  in 
the  bank  of  Alexandria,  and  as  surety  of  John 
Fitzgerald,  in  his  oflice  of  collector  of  the  port 
of  Alexandria;  to  oblige  the  said  trustees  to  ac- 
count with  the  United  States  for  the  said  real 
property,  and  to  compel  the  executors  to  ac- 
count for  the  personal  estate  of  the  said  John 
Fitzgerald,  and  to  pay  the  same  to  the  United 
States  towards,  the  discharge  of  the  balance  due 
from  him;  and  further  to  restrain  and  enjoin 
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the  said  trustees  from  making  sale  of  the  said 
real  property." 

An  injunction  for  the  said  purpose  was 
granted  by  one  of  the  judges  of  this  court,  in 
vacation;  and  afterwards,  viz.,  at  April  term, 
1802,  after  the  api)earance  of  the  defendants, 
who  were  of  full  age,  an  agreement  was  made, 
and  entered  on  the  records  and  proceedings  of 
this  court,  to  the  following  effect,  viz.,  that  so 
much  of  the  former  order  of  this  court  as  re- 
strained the  defendants,  W.  Herbert  and  John 
C.  Herbert,  from  selling  the  property  in  the 
deed  of  trust,  in  the  bill  mentioned,  be  dis- 
charged; and  it  was  further  decreed  and  or- 
dered, that  the  said  trustees  should  pay  the  pro- 
ceeds arising  from  the  sale  of  the  said  property, 
or  of  any  part  thereof,  into  this  court,  subject 
to  the  future  order  of  the  court  touching  the 
contending  claims  of  the  United  States  and  of 
R  T.  Hooe,  one  of  the  defendants  to  the  said 
bill;  and  now,  at  November  term,  1802,  the 
said  cause  came*on  by  consent  of  parties,  [*  7  7 
and  by  order  of  the  court,  on  the  bill,  and  on 
the  answers  of  the  defendants,  (those  of  the  in- 
fants being  taken  by  their  guardians,  appointed 
for  that  purpose,)  and  on  the  exhibits  in  the 
said  bill  and  answers  referred  to,  and  on  those 
afterwards  admitted,  and  the  arguments  of 
counsel  being  heard  in  the  said  cause,  and  the 
same  being  by  the  court  fully  considered;  it  is 
the  opinion  of  the  court,  that  the  deed  of  trust, 
in  the  said  bill  mentioned,  was  made  bona  fide, 
and  for  a  valuable  consideration,  and  was  fairly 
executed  by  the  said  John  Fitzgerald,  to  in- 
denmify  and  save  harmless  the  said  R.  T.  Hooe 
from  all  loss  and  damage,  by  reason  of  his  in- 
dorsement of  several  notes,  negotiated  at  the 
bank  of  Alexandria,  amounting  to  the  sum  of 
3,800  dollars,  to  enable  the  said  John  Fitzgerald 
to  pay  that  sum  to  the  United  States;  which 
appears  to  have  been  paid  accordingly;  and 
also,  to  indemnify  and  save  harmless  the  said 
R.  T.  Hooe  against  all  loss  and  damage,  by 
reason  of  his  having  become  bound  in  a  bond, 
in  the  penalty  of  10,000  dollars,  payable  to  the 
United  States,  as  security  for  the  said  John 
Fitzgerald's  faithful  performance  and  due  dis- 
charge of  the  office  oi  collector  of  the  customs 
in  the  district  of  Alexandria.  That  there  does 
not  appear  to  have  been  any  fraud  in  the  said 
parties,  or  either  of  them,  and  that  the  said 
deed  is  not  invalidated  by  anj^  law  of  the  United 
States. 

It  is  thereupon,  by  this  court,  decreed  and 
ordered,  that  the  bill  in  this  cause,  a«  to  all  the 
defendants,  except  R.  T.  Hooe,  W.  Herbert, 
and  J.  C.  Herbert,  be  retained  for  the  further 
order  and  decree  of  this  court,  and  that  as  to 
the  said  defendants,  R.  T.  Hooe,  W.  Herbert, 
and  J.  C.  Herbert,  the  said  bill  be  dismissed 
witl^  costs  to  the  said  defendants.  And  as  to 
the  money  which  has  arisen  from  the  sale  of 
the  said  real  property,  the  net  amount  of  which 
is  14,318  dollars  and  66  cents,  after  deducting 
the  charges  of  the  sale,  and  which  has  been,  by 
the  order  of  this  court,  deposited  by  the  clerk 
thereof  in  the  bank  of  Alexandria;  this  court 
doth  decree  and  order,  that  the  said  clerk  do 
pay  the  sum  of  4.818  dollars  and  66  cents,  part 
thereof,  to  the  said  trustees,  W.  Herbert  and 
J.  C.  Herbert,  to  be  by  them  applied  to  the  dis- 
charge *of  the  sum  of  3,127  dollars,  due  [*78 
upon  ceitain  notes  negotiated  in  the  bank  of 
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Alexandria,  on  which  the  said  R.  T.  Uooe  was 
an  indorser  for  the  said  John  Fitzgerald ;  and 
also  to  the  repayment  to  the  executors  of  the 
said  John  Fitzgerald,  of  the  sum  of  1,1B5  dol- 
lars, advanced  and  paid  by  them  to  the  bank  of 
Alexandria,  for  and  on  behalf  of  the  said  R.  T. 
Hooe,  in  part  payment  of  the  notes  negotiated 
in  the  said  bank  foi  the  said  John  Fitzgerald, 
and  indorsed  by  the  said  R.  T.  Hooe,  which  it 
was  intended  the  said  R.  T.  Hooe  should  be  in- 
demnitied  against  by  the  said  deed;  and  the 
residue,  if  any  there  should  be,  of  the  said  sum 
of  4,318  dollars  and  66  cents,  to  be  paid  by  the 
said  clerk  into  the  treasury  of  the  United  States, 
in  discharge  of  so  much  of  the  balance  due 
from  the  estate  of  the  said  John  Fitzgerald;  and 
that  as  to  the  residue  of  the  proceeds  of  the 
said  sale,  being  the  sum  of  10,000  dollars,  the 
said  clerk  do  pay  the  same  into  the  treasury  of 
the  United  States,  expressly  in  discharge  or  the 
said  sura  of  10,000  dollars,  for  which  the  said 
R.  T.  Hooe  is  bound  in  the  bond,  which,  in 
the  said  bill  and  answers  is  referred  to,  and  to 
go  also  in  discharge  of  so  much  of  the  claim  of 
the  United  States  against  the  said  John  Fitz- 
gerald, and  the  same  is  decreed  and  ordered  ac- 
cordingly. 

To  reverse  this  decree  a  writ  of  error  issued 
returnable  to  February  term,  1803,  which  was 
dismissed  for  want  of  a  statement  of  the  facts 
upon  which  the  decree  was  founded.  * 

The  November  term,  1802,  of  the  circuit 
court,  at  which  the  original  decree  was  entered, 
being  continued  by  adjournment,  to  April, 
1803,  Mason,  after  the  dismission  of  the  writ  of 
error,  moved  the  court  below  to  make  a  state- 
ment of  the  facts  upon  which  the  decree  was 
founded,  to  be  sent  up  with  a  new  writ  of  error; 
and  urged,  that  as  it  was.  in  contemplation  of 
law,  the  same  term  in  which  the  decree  was 
made,  it  was  competent  for  the  court  to  open  it 
for  that  purpose.  But  the  court,  being  of  opin- 
ion that  by  the  writ  of  error  the  record  was 
79*]  completely  removed,  *and  the  decree 
thereby  made  absolute,  refused  to  make  the 
statement. 

A  new  writ  of  error  was  sued  out  by  the 
United  States,  retiu^nable  to  February  term, 
1804;  upon  the  return  of  which, 

Swann,  for  the  defendants  in  error, 

Contended,  that  the  late  act  of  Congress  of 
3d  March.  1803,  t>ol.  6,  p.  315,  e.  93,  a.  2,  did 
not  apply  to  this  case,  because  it  was  passed 
after  the  final  decree  rendered;  and  that  the 
court  was  still  precluded  from  looking  into  this 
case,  and  correcting  the  errors  in  the  decree,  if 
any  such  existed,  without  a  statement  of  the 
facts  upon  which  the  decree  was  founded;  but, 

By  the  Court.  The  words  of  the  act  are, 
' '  that  from  all  final  judgments  or  decrees,  ren- 
dered, or  to  be  rendered,  in  any  circuit  court," 
"  in  any  cases  of  equity," &c.  "an  appeal  shall 
be  allowed,"  "subject  to  the  same  rules,  regu- 
lations and  restrictions  as  are  prescribed  in  case 
of  writ  of  error." 

A  perfect  analog  exists  between  the  cases  of 
appeals  and  of  wnts  of  error,  as  to  the  time  in 
w^hich  they  may  be  granted,  and  the  judge  who 
can  grant  the  one  may  allow  the  other.  The 
act  of  Congress  comprehends  past  cases  as  well 
&s  future. 

1.— See  amity  vol.  1,  p.  318. 
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The  cause  was  continued  for  argument,  and 
at  this  term  was  argued  by  Mason,  for  the 
United  States,  and  by  C.  Lee  and  Swann,  for 
the  defendants  in  error. 

Mason,  after  observing  that  the  evidence  did 
not  support  the  allegation  that  the  money  bor- 
rowed of  the  bank,  upon  Hooe's  indorsements, 
was  applied  to  the  use  of  the  United  Statue, 
contended, 

1.  That  the  deed  was  fraudulent  as  to  all 
the  world,  because  it  empowered  Fitzgerald  to 
borrow  money  *upon  it  for  his  own  use,  [*80 
while  it  protected  the  property  from  his  credi- 
tors. 

2.  That  Hooe  has  no  preference  to  the  United 
States;  and  even  if  the  deed  was  not  fraudulent 
as  to  all  the  world,  yet  Hooe  stands  in  such  a 
situation  that  he  must  be  postponed  to  the  Unit- 
ed States  and  all  other  creditors. 

1.  Hooe  admits  that  he  had  notice  of  Fitz 
gerald's  default  to  at  least  the  amount  Of  30,000 
dollars,  but  the  exact  amount  is  unimportant. 
And  although,  in  his  answer,  he  g^ves  an  opin- 
ion as  to  the  value  of  Fitzgerald's  estate,  at  the 
date  of  the  deed,  yet  he  admits  that  such  as  it 
then  was  it  now  is,  excepting  any  depreciatioQ 
w^hich  it  may  have  suffered. 

The  deed,  inasmuch  as  it  contains  a  power 
to  raise  money  upon  it,  in  future,  for  his  own 
use,  is  a  deed  in  trust  for  himself,  and,  there- 
fore, fraudulent  upon  general  principles  of  law. 
His  power  to  borrow  money  upon  it  is  unlimit- 
ed by  any  thin^  but  the  value  of  the  property 
and  the  good  will  of  Hooe;  and  the  money  thus 
raised  upon  ir  might  have  been  applied  exclu- 
sively to  his  own  use. 

The  words  of  the  statute  of  13  EUz.  c.  5, 
which  have,  in  substance,  been  inserted  into  the 
Virginia  code  of  laws,  are  large  enough  to  take 
in  this  case;  and  the  cases  decided  under  it 
clearly  apply  to  the  present  deed.  Indeed,  that 
part  of  the  statute  which  makes  such  deeds 
void  as  to  creditors,  is  no  more  tlian  a  declaration 
of  the  pre-existing  rule  of  the  common  law.  <? 
Bflc.  Abr.  tit.  Fraud;  t  Com.  Dig.  (it.  Gfmn. 

The  5th  sign  of  fraud  mentioned  in  Tii^yns*» 
Cane,  3  Go.  81,  h.  is,  that  there  *  *  was  a  trust 
between  the  parties;  for  the  donor  possessed  all, 
and  used  them  as  his  proper  goods,  and  fraud 
is  always  appareled  and  clad  with  a  trust,  and  a 
trust  is  the  cover  of  fraud."  And  it  is  unim- 
portant whether  the  trust  be  expressed  or  im- 
plied. Every  gift  made  on  a  trust  is  out  of  the 
proviso  of  the  act.  Here  it  was  part  of  *the  [*8 1 
trust  that  Fitzgerald  should  raise  money  upon 
the  deed  to  his  own  use;  and  a  deed  which 
covers  the  property  from  his  creditors,  and  gives 
the  grantor  the  whole  benefit  and  use  of  it,  is 
the  very  kind  of  deed  which  the  statute  meant 
to  avoid.  If,  then,  the  deed  is  void  as  to  credi- 
tors, Fitzgerald  is  dead,  and  the  United  States 
must  be  preferred  in  payment. 

2.  Hooe  cannot  be  preferred  to  the  United 
States,  in  consequence  of  this  deed,  even  sup- 
posing it  not  to  be  fraudulent  under  the  statute 
of  Elizabeth,  but  must  be  postponed  to  the 
United  States  and  all  other  creditors 

This  case  stands  on  the  same  ground  as  a 
bond  given  for  duties,  in  which  case  it  is  enacted 
by  the  act  of  4th  of  August,  1790,  c.  35,  s.  45,  arf. 
l,p,221,  that  "in  all  cases  of  insolvency,  or 
where  any  estate  in  the  hands  pf  executors  or 
administrators  shall  be  insufiScient  to  pay  all 
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the  debts  due  from  the  deceased,  the  debt  due 
to  the  United  States,  on  any  such  bond,  shall 
be  first  satUii^."  The  insolvency  here  men- 
tioned means  an  inability  to  pay  all  his  debts, 
and  is  so  expounded  by  the  act  of  3d  of  May, 
1792,  e.  27,  s.  18,  vol,  2,  p.  79,  in  which  it  is 
"  declared  that  the  cases  of  insolvency  in  the 
said  44th"  (4oth)  "section  mentioned,  shall  be 
deemed  to  extend  as  well  to  cases  in  which  a 
debtor,  not  having  sufficient  property  to  pay 
all  his  or  her  debts,  shall  have  made  a  voluntary 
assi^ment  thereof,  for  the  benefit  of  his  or  her 
creditors,  or  in  which  the  estate  and  effects  of 
an  absconding,  concealed,  or  absent  debtor, 
sliall  have  been  attached  by  process  of  law,  as 
to  cases  in  which  an  act  of  legal  bankruptcy 
<hall  have  been  committed." 

A  voluntary  assignment,  for  the  benefit  of 
liLs  creditors,  made  by  a  debtor,  unable  to  pay 
all  his  debts,  is  one  of  the  cases  in  which  the  ' 
United  States  are  to  have  a  preference.  The 
word  "  voluntarjr"  does  not  mean  without  con- ' 
sideration,  but  without  compulsion  of  law,  as  | 
in  ca%8  under  a  bankrupt  law.  A  deed  made  to 
M?cure  a  just  debt  may,  in  this  sense  of  the  word, 
be  a  voluntary  deed  of  assignment.  The  instant 
82*]  a  man  *makes  such  a  voluntary  assign- 
ment, the  preference  of  the  United  States 
attaches,  if.  upon  subsequent  mquiry,  it  shall 
appear  that  he  is  unable  to  pay  all  his  debts. 
The  act  of  2d  of  March.  1799,  c.  128,  s.  65,  iy>L 
4,  p.  387,  has  the  same  words,  explanatory  of  the 
term  insolvency,  with  those  of  the  18th  section 
of  the  act  of  1792,  vol.  2,  p.  79.  The  legislature 
did  not  mean  to  confine  it  to  cases  of  insolvency, 
under  a  bankrupt  or  insolvent  law  of  any  of  the 
states,  or  of  the  United  States,  nor  to  voluntary 
conveyances  of  all  the  property  of  a  debtor,  for 
the  benefit  of  his  creditors. 

In  the  present  case,  all  the  property  remains 
in  the  same  state  in  which  it  was  at  the  time  of 
the  deed,  and  it  is  not  contended  that  it  is  suf- 
ficient to  pay  all  the  debts;  for  if  it  Lb,  Hooe 
can  receive  no  injury;  but  if  it  is  insufficient, 
then  he  can  derive  no  benefit  until  the  United 
States  ore  first  satisfied. 

We  do  not  contend  that  the  United  States 
had  a  lien  upon  the  property.  That  is  a  dis- 
tinct question,  and  has  been  decided  by  this 
court,  at  the  present  term,  in  the  case  of  Th€ 
UniUd  8kUes  v.  Fisher  et  al. 

But  it  is  right  that  the  interest  of  all  should 
prevail  over  that  of  an  individual. 

We  admit  that  Fitzgerald  had  the  right  to 
sell  and  alien  the  property,  but  it  does  not  fol- 
low that  he  could,  by  a  mortgage,  or  an  as- 
si^ment,  prefer  a  particular  creditor  to  the 
I'nited  States. 

The  object  of  the  legislature  was,  that  if  a 
man  is  unable  to  pay  ml  his  debts,  and  attempts 
to  give  a  particular  preference,  his  hand  shall 
be  stopp^  until  the  debt  due  to  the  United 
States  shall  be  satisfied.  If  it 'turns  out  that  he 
was  actually  insolvent,  the  United  States,  and 
not  the  individual  creditor,  shall  have  the  pref- 
erence. 

The  object  of  the  deed  is,  that  if  Fitzgerald's 
estate  should  be  insufficient  to  pay  all  his  debts, 
Hooe  shall  be  preferred. 

83*]  *But  the  act  of  Congress  says,  that  in  that 
event  the  United  States  shall  be  preferred.  The 
deed  and  the  act  are  inconsistent  with  each 
other,  and  Uie  deed  must  yield  to  the  act. 
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Among  individual  creditors  he  had  a  right  to 
prefer  one  over  another,  and  such  deeds  would 
have  been  effectual,  saving  the  priority  of  the 
United  States. 

This  question  is  the  same  as  if  it  had  arisen 
upon  a  bond  given  for  duties;  for  by  the  act  of 
3d  of  March,  1797,  c.  74,  «.  5,  t<)l.\l,  p.  421,  it 
is  enacted,  "  that  where  any  revenue  officer,  or 
other  person,  hereafter  becoming  indebted  to 
the  United  States,  by  bond  or  otherwise,  shall 
become  insolvent,"  &c.,  "the  debt  due  to  the 
United  States  shall  be  first  satisfied;  and  the 
priority  hereby  established,  shall  be  deemed  to 
extend'  as  welf  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary*  assignment  thereof," 
&c., "  as  to  cases  in  which  an  act  of  legal  bank- 
ruptcy shall  be  committed." 

This  is  a  voluntary  assignment,  and  Fitzgerald 
died  insolvent.  It  is  not  necessary  that  he 
should  have  been  so  at  the  time  of  executing 
the  deed.  If  he  become  so  afterwards,  and  be- 
fore the  tinist  is  executed,  it  is  sufficient.  It  is 
the  intention  of  the  law,  if  there  is  an  actual 
insolvency,  that  all  priorities  should  yield  to 
that  of  the  United  States. 

The  United  States,  therefore,  have  a  right  to 
the  whole  of  Fitzgerald's  estate,  in  the  first  place ; 
and  if  that  is  insufficient  to  pay  the  debt,  they 
may  resort  to  Hooe  for  the  whole  penalty  of  the 
bond,  if  necessary. 

C.  Lee  and  Swann,  contra,  contended, 

1st.  That  the  deed  was  made  bona  fide,  and 
for  a  valuable  and  good  considemtion,  and, 
therefore,  valid  upon  general  principles  both  of 
law  and  equity. 

2d.  That  it  was  not  invalidat-ed  by  any  statute 
of  the  United  States. 

*1.  Indemnity  is  a  good  consideration  [*84 
within  the  statute  of  iJUz.  iBurr.  474,  Wormky 
V.  Demattos,  to  the  whole  of  which  case  the 
attention  of  the  Court  is  requested,  because,  in 
almost  every  part,  it  is  applicable  to  the  present. 

The  deed  was  also  bona  fide.  There  is  no 
evidence  that  Hooe  knew  of  Fitzgerald's  in- 
ability to  pay  his  debts  at  the  date  of  the  deed. 
Indeed,  there  is  no  positive  evidence  of  the 
insolvency  of  the  estate,  even  at  this  moment. 
It  has  none  of  the  marks  of  fraud  mentioned  in 
Twyne's  case.  First,  it  is  only  for  a  part,  per- 
haps not  a  third  part,  of  his  estate.  Secondly, 
although  Fitzgerald  remained  in  possession,  yet, 
it  being  real  estate,  pessession  was  no  mark  of 
fraud,  and  could  not  deceive  and  defraud 
others,  because  the  deed  must  of  necessity  be 
upon  record.  Thirdly,  it  was  not  made  secret- 
ly. Fourthly,  it  was  not  made  pending  any 
process  against  Fitzgerald.  Fifthly,  here  was 
no  secret  trust  for  the  benefit  of  the  grantor; 
and,  Sixthly,  it  contains  no  unusual  clauses  in 
support  of  Its  honest  and  fair  intentions,  which, 
LoM  Coke  says,  always  induce  suspicion. 

The  whole  evidence  in  the  case  shows,  that 
the  only  intention  of  the  parties  was  that  which 
is  expressed  fully  and  fairly  in  the  deed.  He 
had  a  right  to  indemnify  Hooe  at  the  time  of 
giving  the  bond,  and  it  can  make  no  difference 
whether  he  executetl  the  deed  at  that  time  or 
afterwards;  the  consideration  was  equally  good 
at  one  time  as  at  the  other.  It  could  be  no 
fraud  in  Hooe  to  wait  for  security  as  long  as  he 
thought  himself  safe;  and  it  could  be  no  fraud 
in  Fitzgerald  to  give  a  security,  which  he  was 
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bound  in  honor  and  conscrience  to  give  when- 
ever it  should  be  deraandeci. 

Mason,  in  answer  to  a  question  from  the 
Chief  Justice,  whether  there  was  any  act  of 
Congress  which  subjected  the  lands  of  the  debt- 
ors of  the  United  States  to  a  specific  lien,"  said 
he  knew  of  none,  unless  it  was  the  act  of  11th 
July,  1798,  e.  88,  ».  16,  vol,  4,  p.  197.  But  in 
the  present  case,  Fitzgerald,  by  his  will,  charged 
his  lands  with  the  payment  of  his  debts;  and  if 
he  had  not,  they  would  have  been  liable  to  an 
elegit. 

85*]  *CHrEP  JtJSTiCE.  I  have  considered 
the  act  of  1798;  it  only  creates  a  lien  when  a 
suit  is  commenced. 

Monday,  February  25.  Marsh  all,  Ch.  J. 
I  am  directed  by  the  Court  to  inform  the  coun- 
sel in  this  case,  that  they  do  not  wish  to  hear 
any  argument  from  the  counsel  of  the  defend- 
ants in  error,  upon  the  general  question  of 
fraud,  being  satisfied  on  that  point. 

The  Court  also  wishes  to  draw  the  attention 
of  the  counsel  to  the  question,  whether  there  is 
any  evidence  of  Fitzgerald's  insolvency  in  the 
record. 

Mason,  for  the  United  States. 

The  deed  in  this  case  is  contingent ;  the  power 
to  the  trustees  to  sell  is  contingent.  They  can 
only  sell  to  indemnify  Hooe.  Until  he  is  damni- 
fied they  have  no  power  to  sell.  The  rents,  issues 
and  profits,  are  to  be  taken  by  Fitzgerald  only ; 
and  the  legal  estate  being  in  the  trustees,  the 
property  is  protected  from  the  elegit  of  the 
creditors.  Suppose  the  property  conveyed  to 
be  double  the  value  of  Hooe's  claim,  the  residue 
would  be  protected  from  creditors,  and  would 
still  be  a  fund  from  which  Fitzgerald  might 
draw  supplies  to  himself. 

But  the  insolvency,  mentioned  in  the  act  of 
Congress,  means  an  inability  to  pay  his  debts, 
in  contradistinction  to  an  insolvency  under  a 
bankrupt  law,  or  an  insolvent  act.     , 

A  voluntary  deed,  in  the  act,  means  a  deed 
by  a  person  unable  to  pay  all  his  debts,  made 
without  coercion  of  law,  to  give  a  preference  to 
some  of  his  creditors.  It  is  not  necessary  that 
it  should  be  a  conveyance  of  all  his  eflfects. 
Suppose  he  should  make  three  separate  deeds; 
one  to  one  of  his  creditors  for  one-third  of  his 
estate;  a  second  to  another  creditor  for  another 
thiixi  of  his  estate ;  and  a  third  deed  to  a  third 
creditor  for  the  residue.  The  two  first  deeds 
would  not  be  less  fraudulent  than  the  third, 
because  they  conveyed  only  a  part  of  the  es- 
tate.   . 

86*]  *The  decree  of  the  court  below  is 
erroneous,  because  the  answers  and  evidence 
specified  the  estate  and  eflfects  of  Fitzgerald, 
and  the  court  ought  to  have  ascertained  the 
value,  and  from  thence  inferred  his  insolvency. 
An  insolvency  so  ascertained  would  have  been 
such  an  insolvency  as  would  have  given  the 
United  States  a  preference. 

As  to  the  question  whether  the  insolvency 
appears  upon  the  record,  the  bill  charges  the 
fact,  and  none  of  the  answers  or  depositions 
denies  it.  A  compari.son  of  the  balance  due 
with  the  effects  and  estate  disclosed  in  the 
answers,  affords  the  strongest  corroboration; 
and  even  Ilooe,  in  his  answer,  does  not  deny 
a  knowledge  of  it.  But  whether  he  knew  it  or 
not,  it  is  sufticient  if  we  establish  the  existence 
of  the  fact;  for  in  all  cases  "  where  any  revenue 
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oflacer,"  *•  indebted  to  the  United  States,"  "shall 
l)ecome  insolvent,"  *'  the  debt  due  to  the  United 
States  shall  be  first  paid." 

C.  Lee  and  Swann,  contra. 

The  insolvency  contemplated  by  Congress 
means  a  legal  insolvency,  not  a  mere  incapacitv 
to  pay,  unattested  by  some  notorious  act  of  fail- 
ure, such  as  a  voluntary  assignment  of  all  the 
effects  for  the  benefit  of  creditors,  or  the  closing 
of  doors  to  prevent  process  being  served,  &c. 

The  cases  provided  for  by  the  act  are, 

1.  If  the  debtor  "shall  become  insolvent." 

2.  Where  the  estate  of  a  deceased  debtor 
"shall  be  insufficient  to  pay  all  the  debts." 

3.  Where  "a  debtor,  not  having  sufiScient 
property  to  pay  all  his  debts,  shall  make  a  vol- 
untaryassignment  thereof." 

4.  Where  "the  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor,  shall  be 
attached." 

The  1st  case  is  that  of  legal  and  public  insol- 
vency, where  the  estate  and  effects  are  assigned 
by  law.  If  it  *meant  every  case  where  r*87 
a  man  was  actually  incapable  of  paying  all  hia 
debts,  it  would  frequently  look  back  and  undo 
all  the  negotiations  of  an  extensive  trade,  for 
many  years;  for  it  often  happens  tliat  a  mer- 
chant continues  in  business  and  credit  long  after 
his  capacity  to  pay  all  his  debts  has  ceased. 
Besides,  it  would  have  been  unnecessary  for  the 
legislature  to  add  expressly  the  case  of  a  volun- 
tary assignment,  where  there  was  an  inability 
to  pay  an  the  debts,  if  such  inability  alone  wi^ 
within  the  meaning  of  the  words  "shall  become 
insolvent. " 

2.  The  case  of  a  deceased  debtor,  whose  estate 
shall  be  insufficient  to  pay  all  the  debts,  would 
also  have  been  included  in  the  term  insolvent, 
if  it  is  to  have  so  large  and  loose  a  construction 
as  is  contended  for  by  the  counsel  for  the  United 
States. 

8.  And  so  would  be  the  case  of  a  voluntary 
assignment.  But  it  is  said  that  the  present 
deed  is  such  a  voluntary  assignment  as  is  con- 
templated in  the  act. 

The  words  of  the  act  are,  "  a  debtor  not  hav- 
ing sufficient  property  to  pay  all  his  debts," 
that  is  to  say,  the  whole  of  whose  property  shall 
l)e  insufficient  to  pay  all  his  debta,  "shall  make 
a  voluntary  assignment  thereof,"  that  is,  of  the 
whole  of  his  property.  The  assignment  con- 
templated in  the  law  must,  therefore,  mean  an 
assignment  of  the  whole;  but  this  is  only  an 
assignment  of  a  part,  certainly  not  so  much  as 
half  of  his  property,  and  is,  therefore,  a  com- 
plete answer  as  to  that  point. 

4.  The  fourth  case  is  of  an  attachment  of  the 
estate  and  effects  of  an  absconding,  concealed, 
or  absent  debtor,  and  docs  not  absolutely  re- 
quire an  insolvency,  or  even  an  inability  to  pay 
all  the  debts;  but  is  a  case  of  suspicion,  in 
which  a  public  act  has  been  done  and  suffered, 
giving  notice  of  the  'insolvency,  if  it  really 
exists. 

Even  supposing,  then,  that  Fitzgerald  was 
actually  unable  to  pay  all  Jiis  debts  at  the  time 
of  executing  this  de«d  of  trust,  (which  fact, 
however,  does  not  appear,)  yet,  as  his  property 
was  not  divested  by  act  of  law,  nor  by  such  a 
voluntary  assignment  as  is  contemplated  by  the 
act  of  Congress,  the  priority  of  the  United  States 
had  not  attached,  *80  fus  by  any  possi-  [^88 
biltty  to  avoid  the  deed  of  trust. 
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This  construction  of  the  act  of  Congress  is 
warranted  by  the  decision  of  a  veiy  respectable 
circuit  court  of  the  United  States,  in  the  case  of 
Tht  UiiUed  States  r.  King,  Wallace's  Rep.  p.  13. 

The  United  States  are  plaintiffs  in  equity  for 
an  injunction,  and  the  burden  is  on  them  to 
))rove  all  the  material  allegations  of  their  bill. 
It  is  on  them  to  prove  the  insolvency,  not  on 
us  to  disprove  it. 

If,  then,  the  deed  is  not  fraudulent  in  itself, 
nor  made  void  by  any  act  of  Congress,  the  judg- 
ment of  the  court  below  was  correct,  and  ought 
to  be  affirmed. 

Wednes<lay,  Febniary  27.  Marshall,  CA. 
*A.  delivered  the  opinion  of  the  Court. 

The  iirst  point  made  in  this  case,  by  the  at- 
torney for  the  United  States,  is,  that  the  deed 
of  the  16th  of  January,  1799,  is  fraudulent  as 
to  creditors  generally. 

It  is  not  alleged  that  the  consideration  was 
feigned,  or  that  there  was  any  secret  trust  be- 
tween the  parties.  The  transaction  is  admitted 
to  have  been,  in  truth,  what  it  purports  to  be ; 
but  it  Is  contended  that  the  deed,  on  its  face,  is 
fraudulent  &<^  to  creditors. 

The  deed  is  made  to  save  Hooe  harmless  on 
account  of  his  having  become  the  security  of 
Fitzgerald  to  the  United  States,  and  on  account 
of  notes  to  be  indorsed  bjr  Hooe  for  the  accom- 
modation of  Fitzgerald,  m  the  bank  of  Alexan- 
dria. 

These  are  purposes  for  which  it  is  supposed 
this  deed  of  trust  could  not  lawfully  have  been 
^'xecuted:  and  the  deed  has  been  pronounced 
fraudulent  under  the  statute  of  13th  of  Eliza- 
beth. 

That  statute  contams  a  proviso,  that  it  shall 
not  extend  to  conveyances  made  upon  good 
89*]  consideration,  and  bona  *flde.  The  good- 
ness of  the  consideration,  in  the  case  at  bar, 
has  been  admitted;  but  it  is  alleged  th^t  the 
<^nveyance  is  not  bona  fide;  and  for  this, 
Ticif rue's  Case  has  been  principal Iv  relied  on. 
But  in  that  case  the  intent  was  believed  by  the 
court  to  be  fraudulent,  and  in  this  ctise  it  is  ad- 
mitted not  to  have  been  fraudulent.  It  is  con- 
tended, that  all  the  circumstances  from  which 
fraud  was  inferred  in  that  case,  are  to  be  found 
in  this;  but  the  Court  can  find  between  them 
no  trait  of  similitiule.  In  that  case  the  deed 
wa^  of  all  the  property;  was  secret;  was  of 
chattels,  and  purported  to  be  absolute,  yet  the 
vendor  remained  in  possession  of  them,  and 
exerciwd  marks  of  ownership  over  them.  In 
this  case  the  deed  is  of  part  of  the  property;  is 
of  record;  is  of  lands,  and  purports  to  be  a 
conveyance  which,  according  to  its  legal  opera- 
tion, leaves  the  property  conveyed  in  possession 
of  the  grantor.  In  the  case  of  HamUton  p.  Rus- 
•W,  this  court  declared  an  absolute  bill  of  sale 
of  a  personal  chattel,  of  which  the  vendor  re- 
tained the  possession,  to  be  a  fraud.  But  the 
<hfference  is  a  marked  one  between  a  convey- 
uuce  which  purports  to  be  absolute,  and  a  con- 
vj'vance  which,  from  its  terms,  Is  to  leave  the 
lM)ssession  in  the  vendor.  If,  in  the  latter  case, 
the  retaining  of  possession  was  evidence  of 
fraud,  no  mortgage  could  be  valid.  The  pos- 
x(»ssion  universally  remains  with  the  grantor, 
until  the  creditor  becomes  entitled  to  his 
money,  and  either  chooses  or  is  compelled  to 
^xert  his  right.  That  the  grantor  is  to  receive 
tlu'  rents  and  profits  till  the  grantee  shall  be- 
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come  entitled  to  demand  the  money  which  the 
deed  is  intended  to  secure,  is  a  usual  covenant. 

That  the  property  stood  bound  for  future 
advances  is,  in  itself,  unexceptionable.  It  may, 
indeed,  be  converted  to  improper  purposes,  but 
it  is  not  positively  inadmissible.  It  is  frequent 
for  a  person  who  expects  to  become  more  con- 
siderably indebted,  to  mortgage  property  to 
his  creditor,  as  a  security  for  debts  to  be  con- 
tracted, as  well  as  for  that  which  is  already 
due.  All  the  covenants  in  this  deed  appear  to 
the  court  to  be  fair,  legitimate,  and  consistent 
with  common  asage.  It  will  barely  be  ob- 
served, that  the  validity  of  this  conveyance  is 
to  be  tested  by  the  statutes  of  Vir^nia,  which 
embrace  this  subject.  But  this  is  not  men- 
tioned as  having  an^r  influence  in  this  case. 

*The  second  point  for  which  the  [*90 
plaintiffs  contend  is,  that  this  is  a  case  in 
which  the  priority  of  payment  claimed  by  the 
United  States  in  cases  of  insolvency,  intervenes 
and  avoids  the  deed. 

This  claim  is  opposed  on  two  grounds.  It  is 
contended, 

1st.  That  at  the  time  of  making  this  deed, 
Fitzgerald  was  not  insolvent  in  point  of  fact; 
and, 

^.  That  this  deed  was  not  a  transaction 
which  evidences  insolvency  under  the  act  of 
Congress. 

In  construing  the  statutes  on  this  subject,  it 
has  been  stated  by  the  court,  on  great  delibera- 
tion, that  the  priority  to  which  the  United 
States  are  entitled  does  not  partake  of  the 
character  of  a  lien  on  the  property  of  public 
debtors.  This  distinction  is  always  to  be  rec- 
ollected. 

In  the  case  at  bar,  it  will  be  observed  on  the 
first  objection  made  by  the  defendants,  that  the 
insolvency,  which  is  the  foundation  of  the 
claim,  must  certainly  be  proved  by  the  United 
States.  It  must  appear  that  at  the  time  of 
making  the  conveyance,  Fitzgerald  was  "a 
debtor  not  having  sufficient  property  to  pay  all 
his  debts."  The  abstract  from  the  boolcs  of 
the  treasury  is  undoubtedly  complete  evidence 
as  far  as  it  goes;  but  it  is  not  intended  to  show 
the  state  of  Fitzgerald's  accounts  in  January, 
1799.  If  that  had  been  its  object,  it  would 
have  credited  him  for  the  bonds  then  reported 
to  be  on  hand.  If  the  case  turned  entirely  on 
this  point,  the  court  would  probably  send  it 
back  for  further  explanation  respecting  it. 
But  this  would  be  unnecessary,  as  it  is  the 
opinion  of  the  court  that  the  decree  is  right, 
however  this  faot  may  stand. 

If  a  debtor  of  the  United  States,  who  makes 
a  bona  fide  convevance  of  part  of  his  property 
forthe  security  of  a  creditor,  is  within  the  act 
which  gives  a  preference  to  the  government, 
then  would  that  preference  be  in  the  nature  of 
a  hen  from  the  instant  he  became  indebted; 
the  inconvenience  of  which,  where  the  debtor 
continued  to  transact  business  with  thQ  world, 
would  certainly  be  very  great. 

*The  words*  of  the  act  extend  the  J*01 
meaning  of  the  word  insolvency  to  cases  where 
'*a  debtor,  not  having  sufficient  property  to 
pay  all  his  debts,  shall  have  ma^le  a  voluntary 
assignment  thereof,  for  the  benefit  of  his  or  her 
creaitors."  The  word  "property"  is  unques- 
tionably all  the  property  which  the  debtor  pos- 
sesses; and  the  word  "thereof"  refers  to  the 
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word  "property"  as  used,  and  can  only  be  sat- 
isfied by  an  ussisnment  of  all  the  property  of 
the  debtor.  Had  the  legislature  contemplated 
a  partial  assignment,  the  words  "  or  part  there- 
of," or  others  of  similar  import,  would  have 
been  added. 

If  a  trivial  portion  of  an  estate  should  be  left 
out  for  the  purpose  of  evading  the  act,  it  would 
be  considered  as  a  fraud  upon  the  law,  and  the 
parties  would  not  be  enabled  to  avail  themselves 
of  such  a  contrivance.  But  where  a  bona  fide 
conveyance  of  part  is  made  not  to  avoid  the 
law,  but  to  secure  a  fair  creditor,  the  case  is 
not  w^ithin  the  letter  or  the  intention  of  the  act. 

It  is  observable,  that  the  term  insolvency  was 
ori^nally  used,  and  the  subsequent  sentence  is 
designed  to  explain  the  meaning  and  intent  of 
the  term.  The  whole  explanation  relates  to 
such  a  general  devestment  of  property,  as 
would,  in  fact,  be  equivalent  to  insolvency  in 
its  technical  sense. 

It  is  the  opinion  of  the  C'ourt  that  there  is  no 
error  in  the  decree  of  the  circuit  court,  and 
that  it  be  affirmed. 

After  the  opinion  was  given,  it  was  stated, 
that  the  court  below  had  decreed  the  United 
States  to  pay  costs,  and  it  was  suggested  that 
that  circumstance  might  have  escaped  the  no- 
tice of  this  court,  in  afi[irming  the  decree  gen- 
erally. 

Mason  observed,  that  costs  were  only  given 
by  statute,  and  that  the  United  States  are  not 
bound  by  a  statute,  unless  they  are  expressly 
named  in  it.  That  there  was  no  means  of 
compelling  the  United  States  to  pay  them. 

Marshall,  Ch.  J.  That  would  make  no  i 
difference,  because  we  are  to  presume  they 
would  pay  them  if  bound  by  law  so  to  do. 
92*]  *Mason.  There  is  no  precedent  of  a 
judgment  against  the  United  States  for  costs. 
In  the  case  of  Thi;  United  States  v.  La  Vengeance, 
3  Doll.  301,  the  decree  of  the  circuit  court  was 
affirmed  with  costs.  But  the  next  day  the 
Chief  Justice  directed  the  words  "with  costs" 
to  be  struck  out,  as  there  appeared  to  have 
been  some  cause  for  the  prosecution.  But  he 
observed  in  doing  this,  the  Court  did  not  mean 
to  be  understood  as  at  all  deciding  the  ques- 
tion, whether,  in  anjr  case,  they  could  award 
costs  against  the  United  States,  but  left  it  en- 
tirely open  for  future  discussion. 

March  8th.  The  Court  directed  the  decree 
of  the  court  below  to  be  affirmed,  except  as  to 
costs,  and  reversed  so  much  of  the  decree  as 
awarded  the  United  States  to  pay  costs,  and 
directed  that  no  costs  be  allowed  to  either  party 
in  this  court. 

AflTflr— 1  Cranch  C.  C.  321.  # 

Dlstlnirulsbed— 1  Pet.  C.  C.  196, 188. 

Clted-2  Wheat.  143 :  Id.  424 ;  4  Id.  20  (n) ;  12  Pet. 
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Wall.  677;  2  Bank  Reg.  141;  Id.  158;  6  Id.  131;  2 
Brock.  491 ;  1  Gall.  8 ;  Hemp.  608,  613;  5  Mason,  284 : 
2  Paine,  183;  3  8tory,81;  3  Sum.  352,  853;  Id.  492;  2 
Wood.  ^  M.  68 ;  Id.  464 ;  Id.  888 :  1  Ware,  109. 


PEYTON  p.  BROOKE. 
Wediieftday,  Febrvary  27. 

In  Virginia,  if  the  first  ca.  sa.  be  returned  nan 
est,  the  second  may  Include  the  costs  of  issuing 
bothr 
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THIS  case  came  before  the  court,  upon  a  bill 
of  exceptions  to  the  opinion  of  the  circuit 
court  of  the  District  of  Columbia,  for  the  county 
of  Alexandria,  upon  a  motion  for  execution  on 
a  forthcoming;  bond,  taken  under  the  act  of 
assembly  of  Virginia.     Her.  Code,  p.  309. 

The  bond,  uix)n  which  the  motion  was  marlc. 
recites  a  ca.  sa.  against  Peyton,  in  favor  of 
Brooke,  for  525  dollars,  and  624  pounds  of 
tobacco,  at  thirteen  shillings  and  four  pence  p<'r 
hundred  weight,  and  marshal's  fees  and  com- 
missions, and  all  costs,  19  dollars  and  96  cents, 
amounting  in  the  whole  to  578  dollars  and  82 
cents.  • 

The  execution  on  which  the  bond  was  tak<'ii 
was  for  525  dollars,  and  20  dollars,  and  624 
pounds  of  tobacco,  at  thirteen  shillings  auti 
four  pence  per  hundred  weight. 

*The  whole  amount  of  costs  taxed  on  [*i>J$- 
the  original  judgment  was  20  dollars  and  12 
cents,  and  602  pounds  of  tobacco,  including  the- 
costs  of  issuing  an  execution. 

The  bond  was  taken  upon  an  aliaa  ca,  aa.  tlie 
first  having  been  returned  nojk  est.  The  first 
execution  was  for  625  dollars,  and  20  dollars 
and  12  cents,  and  602  pounds  of  tobacco. 

The  execution  upon   which  the  bond    wa^ 
taken  included  22  pounds    of    tobacco,    (the 
clerk's  fees  for  Issuing  the  aliases,  m.)  and  did 
not  include  12  cents,  part  of    the  costs  taxed 
upon  the  original  judgment. 

The  plaintiff,  in  the  court  below,  released  44 
pounds  of  tobacco,  the  costs  of  issuing  both  ex- 
ecutions, and  the  court  below  gave  judgment 
for  the  plaintiff.  The  defendant  brought  his 
writ  of  error. 

The  court  called  for  statements  of  tlie  ca.se. 
agreeable  to  the  rule  of  the  court. 

Swann,  for  the  defendant  in  error,  said  h(^ 
had  supposed  the  rule  to  extend  only  to  plaint- 
iffs in  error.  The  court  said  they  expecte<i 
them  from  both  sides.  No  statements  were 
prepared. 

Marsha Lii,  Ch.  J.  We  wish  to  give  general 
notice  to  the  gentlemen  of  the  bar,  "that  unlesK 
st4Eitements  of  the  case  are  furnished  accordins- 
to  the  rule,  the  causes  must  either  be  dismissed 
or  continued. 

Jones,  for  the  plaintiff  in  error.  There  an- 
two  objections  to  the  proctxKlings  of  the  court 
below. 

1st.  That  the  altos  capias  and  the  bond  in- 
clude 22  pounds  of  tobacco  for  the  clerk's  fee, 
in  issuing  the  aiieui  capias. 

2d.  That  the  aiias  capias  does  not  include  12 
cents,  taxed  as  part  of  the  costs  on  the  original 
judgment. 

For  this  variance  between  the  bond  and  the 
original  judgment,  the  court  below  ought  not 
to  have  awarded  *execution  upon  the  [*94 
bond,  but  ought  to  have  quashed  both  the  l)ond 
and  the  execution  upon  which  it  was  founded. 

Every  execution  must  pittsue  the  judgment, 
or  it  is  void. 

The  judgment  having  included  all  the  costs, 
a  ministerial  officer  cannot  add  any  thing,  unless 
warranted  by  statute. 

No  fee  is  given  by  st^itute  for  issuing  an  aiiax 
capias.  The  execution  was  therefore  void,  and 
no  subsequent  release  of  the  fee  bjr  the  plaintiff 
can  make  it  good.  The  plaintiff,  if  he  takes 
out  an  alias  ca.  sa.  must  do  it  at  his  own  cost. 
The  words  of  the  act  of  assembly  {Bet.  Code,  p. 
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308,  s.  B,)  are,  '*  when  any  writ  of  execution 
shall  issue,  and  the  party,  at  whose  suit  the 
same  is  issued,  shall  afterwards  desire  to  take 
out  another  writ  of  execution  at  his  own  proper 
costs  and  chargeja,  the  clerk  may  is.-ue  the  same, 
if  the  first  writ  be  not  returned' and  executed." 

Marshall.  €h.  J.  Does  not  that  relate  to 
ao  alicbn  taken  out  before  the  return  aay  of  the 
first  execution? 

Jones.  No  alias  execution  can  issue  until 
after  the  return  day  of  the  first.  If  the  first 
execution  be  returned  not  executed ;  or  if  it  be 
executed  and  not  returned,  the  plaint iif  may 
have  an  alias^  but  it  must  be  at  his  own  ex- 
pense. 

Marshall,  Gh.  J,  Would  not  an  action  at 
common  law  lie  on  the  bond,  even  if  the  execu- 
tion was  quaahed  upon  which  the  l)ond  'vas 
founded? 

C.  Lee.  If  the  bond  was  erroneous,  the  court 
would  quash  it  as  w^ell  as  the  execution.  {Simm 
r.  Johnson  in  the  Court  of  Appeals  of  Virginia, 
reported  in  Wanhington'H  or  CalVs  liepf/ri^J) 

Marshall,  Oh.  J.  The  plaintiff  may  quash 
the  bond,  and  proceed  on  the  original  judg- 
ment; but  the  defendant  can  only  quash  tlie 
95*]  execution.  A  difference  *was  taken  he- 
tween  a  bond  on  a  ea-.  m.  and  a  bond  on  a  Ji.  fa. 
under  the  construction  of  the  statute  of  Hen. 
VIII.  respecting  sheriffs'  taking  lx)nds  colore 
offim.  The  case  is  reported.  I  was  counsel  and 
argued  the  case.  I  believe  it  was  that  of  Sim  m 
r.  Johnson. 

Simms,  for  the  defendant  in  error.  At  com- 
mon law,  a  creditor  might  have  an  aliajt  capiat 
if  the  first  was  retumwi  n4}n  est.  The  statute 
provides,  that  he  may  also  have  an  alias  if  the 
first  be  not  returned  executed.  If  the  first  be 
not  returned,  the  aUa4i  must  be  at  the  plaintiff's 
co^s;  if  it  be  returned,  the  alifr^i  is  to  be  at  the 
costs  of  the  defendant. 

In  no  case  is  judgment  given  for  the  costs  of 
an  execution.  The  clerk  never  taxes  it  until  he 
issues  the  execution.  The  constant  and  uniform 
practice  of  the  courts  of  Virginia  is  to  add  the 
cost  of  the  alias,  if  the  first  be  returned  and  not 
executed. 

But  if  the  clerk  had  not  a  right  to  insert  the 
cost  of  the  alias  ea.  sa.  that  does  not  vitiate  the 
bond.  It  is  but  the  act  of  a  ministerial  officer, 
and  the  court  have  a  right  to  correct  it. 

The  sheriff  is  to  take  the  bond  for  the  amount 
mentioned  in  the  execution.  It  is  not  light 
that  the  error  of  the  clerk  should  deprive 
the  plaintiff  of  his  security;  especially,  as  the 
lx>nd  is  given  for  the  benefit  of  the  debtor,  and 
the  creditor  has  released  the  whole  amount  in 
dispute.  It  is  no  cause  to  quash  the  bond ;  nor 
to  render  it  void  at  common  law. 

Swann,  on  the  same  side.  The  judgment  is 
for  costs;  all  the  costs  which  have  accrued  or 
shall  accrue.  It  is  admitted  that  we  have  a 
right  to  recover  the  costs  of  the  first  execution ; 
and  even  if  the  clerk  has  mistaken  the  law  in 
adding  the  costs  of  the  second,  yet,  that  error 
is  cured  by  the  plaintiff's  release.  In  the  case 
of  Scott  i.  Hornsby,  1  CaU,  41,  the  court  of 
appeals  of  Virginia  decided,  that  if  a  forth- 
coming bond  he.  taken  for  more  that  the  sum 
due  by  the  execution,  and  the  plaintiff  release 
tlie  excess,  Uie  bond  will  support  a  judgment. 
96*]  ♦Jones,  in  repl^.  The  awarding  of 
execution  on  a  forthconung  bond,  upon  motion, 
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is  a  summary  remedy  given  by  statute,  in  dero- 
gation of  the  common  law,  and.  therefore,  the 
provisions  of  the  statute  must  be  strictly  pur- 
sued. The  release  cannot  aitl  an  error  in  the 
exercise  of  this  summary  jurisdiction.  I  admit 
the  practice  to  be,  tliat  if  the  bond  be  for  more 
than  the  judgment,  and  the  plaintiff  releases 
the  excess,  it  will  support  a  judgment.  So  if 
the  bond  he.  for  too  small  a  sum^  it  is  still  good 
as  a  bond  at  common  law.  IJut  in  neither  case 
will  it  support  the  summary  proceeding  by  mo- 
tion. 

The  taking  a  forthcoming  bond  is  one  mode 
of  executing  the  writ.  If  the  defendant  be 
arrested,  the  quashing  of  the  execution  releases 
his  body.  So,  if  goods  be  taken  on  a  fi.  fa, 
and  the /./a.  be  quashed,  the  goods  are  dis- 
charged. So  in  this  case,  the  bond  (being  taken 
in  lieu  of  the  goods  or  of  the  body)  would  be 
discharged  by  the  quashing  of  the  execution. 

It  is  true  the  judgment  is  for  costs;  but  it 
cannot  be  in  the  alternative ;  that  is,  if  one  exe- 
cution, then  for  22  pounds  of  tobacco;  and  if 
two  executions,  then  for  44  pounds  of  tobacco. 

Maksiiall,  Ch.  J.  The  Court  is  of  opinion 
that  the  act  of  assembly  contemplates  the  ca.se 
where  the  first  execution  is  not  returned  nor 
executed ;  that  is,  where  it  is  out  and  may  be 
served. 

The  clerk  was  right  is  adding  the  costs  of  the 
(Uian  C4i.  sa.  The  judgment  is  for  costs,  gen- 
erally; which  includes  all  the  costs  belonging 
to  the  suit,  whether  prior,  or  subsequent  to  the 
rendition  of  judgment.  If  new  costs  accrue, 
the  judgment  ojiens  to  receive  them. 

Judgment  affirmed  ^tith  costs. 


♦LAMBERT'S  LESSEE  c.  PAINE.      [97 

A  devise  of  "  all  the  estate  call<^  Marrowbone* 
in  the  county  of  Henry,  containinK  l>y  estimation 
2,5JS5  acres  of  land,"  cariief*  the  ft-e. 

Qtwcrc,  whether  a  Uritish  subject,  born  in  Bnip- 
land  in  the  year  1750,  and  who  always  resided  in 
England,  could,  in  the  year  1786,  tiike  and  hold  lands 
in  Virjfinla  by  descent,  or  by  devise? 

THIS  was  an  ejectment  brought  in  the  cir- 
cuit court  of  the  United  States,  for  the  mid- 
dle circuit  in  Virginia  district;  in  which  John 
Doe,  a  subject  of  the  King  of  Great  Britain, 
residing  without  the  state  of  Virginia,  lessee  of 
John  Lambert,  another  subject  of  the  King  of 
Great  Britain,  complains  of  Richard  Roe,  a  citi- 
zen of  Virginia,  residing  within  the  said  state, 
and  claims  pos.session  of  a  messuage  and  tene- 
ment, containing  15(5  acres  of  land  in  the  county 
of  Henry,  being  part  of  a  tract  of  land  called 
Marrowbone. 

The  Jury  found  the  following  sjiecial  verdict, 
viz. :  "That  George  llarmer,  lieing  seized  in  fee 
of  the  lands  in  the  declaration  mentioned,  on  the 
25th  of  June,  1782,  made  a  paper  writing,  pur- 
porting to  be  his  last  will  and  testament,  all 
written  with  his  proper  hand,  and  signed  bv  him ; 
which  will  we  flmi  in  these  words:  "In  the 
name  of  God,  Amen.  I,  George  Harmer,  of 
the  commonwealth  of  Virginia,  being  perfectly 
well  and  of  sound  mind  and  memory,  do  make 
and  ordain  my  last  will  and  testament  m  man- 
ner and  form  following,  that  is  to  say.  all  the 
estate,  both  real  and  personal,  that  I  possess  or 
am  entitled  to,  in  the  commonwealth  of  Vir- 
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XJnia,  I  hereby  give  and  devise  unto  my  friend. 
Thomaa  Mann  Kandolph,  of  Tuckabo,  and 
Henry  Tazewell,  of  the  city  of  Willianasburgh, ! 
in  trust,  upon  tlu^se  conditions,  that  when  John 
Harmer,  my  brother,  now  a  subject  of  the  King 
of  Great  Britain,  shall  be  capable  of  acquiring 
property  in  this  country,  that  they,  or  the  sur- 
vivor oi  them,  do  convey,  or  cause  to  be  con- 
veyed, to  him  in  fee-simple,  a  good  and  indefea- 
.sible  title  in  the  said  estate ;  and  in  case  the  said 
John  Harmer  should  not  be  capable  of  acquir- 
ing such  right  before  his  death,  then  that  my 
said  trustees,  or  the  sur\ivor  of  them,  do  con- 
vey the  said  estate  in  manner  aforesaid,  to  John 
Lambert,  son  of  my  sister,  Hannah  Lambert, 
when  he  shall  be  capable  of  acquiring  property 
in  this  country;  and  in  case  John  Lambert 
should  not,  before  his  death,  be  capable  of  ac- 
quiring a  title  to  the  said  estate,  then  I  direct 
08*]  the  same  to  be  conveyed  *to  my  sister, 
Hannah  Lambert,  if  she,  in  her  lifetime,  can 
Acquire  property  in  this  country. 

"  But  if  the  sliid  John  Harmer,  John  Lam- 
bert and  Hannah  Lambert,  should  all  die  before 
they  can  acquire  property  legally  in  this  coun- 
try, then  I  desire  that  my  trustees  aforesaid  mav 
cause  the  said  estate  of  every  kind  to  be  sold, 
and  the  money  arising  from  such  sale,  togeth- 
€r  "with  the  intermediate  profits  of  the  said  es- 
tate, shall  be  by  them  remitted  to  the  mayor  and 
corporation  of  the  city  of  Bristol,  in  England, 
to  be  by  them  distributed,  according  to  the  laws 
of  England,  to  the  right  heirs  of  my  said  sister, 
Hannah  Lambert,  to  whom  I  hereby  give  all 
such  money,  excepting  the  sum  of  100?.  lawful 
money  to  each  of  the  aforementioned  trustees, 
which  shall  be  paid  out  of  the  first  money  arising 
from  the  sales  aforementioned,  or  from  the  prof- 
its arising  to  my  heirs.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  afilxed  my 
seal  this  25th  of  June,  1782." 

We  find  that  on  the  12th  day  of  September, 
1786,  the  said  George  Harmer,  being  seized  as 
aforesaid,  duly  executed  another  writing  testa- 
mentary, which  we  find  in  these  words:  "  In 
the  name  of  God,  Amen.  I,  George  Harmer, 
being  sick  and  weak  in  body,  but  in  i}erfect 
mind  and  memory,  do  give  and  bequeath  unto 
Doctor  George  Gilmer,  of  Albemarle  county, 
all  the  estate  called  Marrowbone,  in  the  county 
of  Henry,  containing,  by  estimation.  2. 585  acres 
of  land;  likewise,  one  other  tract  of  land  in  said 
county,  called  Horse-pasture,  containing,  by  es- 
timation, 2,500  acres;  also,  one  other  tract,  in 
the  county  aforesaid,  containing,  by  estimation, 
667  1-2  acres  of  land,  called  the  Poison-field.  It 
is  my  desire  that  all  my  negroes,  horses  and  other 
property,  be  sold,  and  after  paying  my  debts, 
the  balance,  if  any,  be  remitted  to  my  nephew, 
John  Lambert,  out  of  which  he  shall  pay  his 
mother  five  hundred  pounds,"  &c. 

Afterwards,  on  the  12th  or  13th  day  of  Sep- 
t(»mber,  1786,  he  departed  this  life  without  re- 
voking the  will  or  writing  testamentary  last  men- 
tioned; and  without  any  other  revocation  of  the 
will  first  mentioned,  than  the  said  writing  tes- 
tamentary of  the  12th  of  September,  1786.  We 
find  that  John  Harmer,  mentioned  in  the  paper 
writing  of  June,  1782,  departed  this  life  about 
the  year  1798.  We  find  that  John  Lambert. 
09^]  named  in  the  paperwritings  *aforesaid, 
the  lessor  of  the  plaintiff,  and,  if  capable  of 
inheriting  lands  in  Virginia,  heir  at  law  to  the 


said  George  Harmer;  that  he  was  bom  in  Eng- 
land on  or  before  the  year  1750 ;  that  he  has  never 
resided  in  any  of  the  United  States  of  America, 
and  is,  and  ever  has  been,  from  the  time  of  his 
birth,  a  subject  of  the  King  of  Great  Britain. 
We  find  that  George  Gilmer  aforesaid,  under 
whose  heir  and  devisees  the  defendant  holds, 
died  in  the  month  of  November,  1793.  We 
find  that  in  the  December  session,  1798,  the  gen- 
eral assembly  of  Virginia  passed  an  act,  which 
we  find  at  large  in  these  words:  '*  An  act  vtist- 
ing  in  the  children  of  George  Gilmer,  deceased, 
certain  lands  therein  mentioned.  (Passed  Janu- 
ary 12,  1799.) 

'*  Section  1.  Be  it  enacted  by  the  general  as- 
sembly, that  all  the  right,  title  and  interest, 
which  the  commonwealth  hath,  or  may  have, 
in  or  to  the  following  lands,  lying  in  the 
county  of  Henry,  which  George  Harmer,  by 
his  last  will  and  testament,  devised  to  a  certain 
George  Gilmer,  and  which,  since  the  death  of 
the  said  George  Gilmer,  it  is  supposed  have  be- 
come escheatable  to  the  commonwealth,  to-wit, 
one  tract  called  Marrowbone,  containing,  by 
estimation,  2,585  acres;  one  other  tract  called 
Horse-pasture,  containing,  by  estimation,  2,500 
acres;  and  one  other  tract  called  the  Poison- 
field,  containing,  by  estimation,  667  1-2  acres, 
shall  be,  and  the  same  are  hereby  released  to, 
and  vested  in,  the  children,  whether  heirs  or 
devisees,  of  the  said  George  Gilmer,  deceased ;  to 
be  by  them  held  and  enjoyed,  according  to  their 
respective  rights  of  inheritance,  or  devise  under 
Ms  will,  as  the  case  may  be,  in  the  same  man- 
ner as  if  the  said  George  Gilmer  had  died  seized 
of  the  lands  in  fee-simple,  and  an  office  had  ac- 
tually been  found  thereof;  saving,  however,  to 
a  certain  John  Lambert,  w^ho,  as  heir  at  law  to 
the  said  George  Harmer,  claims  the  said  lands, 
and  to  all  and  everj'  other  person  or  persons, 
bodies  politic  and  corporate,  (other  than  the 
commonwealth,)  any  right,  title  or  interest, 
which  he  or  they  might  or  would  have  had  in 
or  to  the  said  lands,  or  any  part  thereof,  against 
the  said  children  and  devisees,  if  this  act  had 
never  been  made. 

"  Section  2.  This  act  shall  commence  in  force 
from  the  passing  thereof."  We  find  that  (Jeor^ 
Harmer  was,  at  the  time  of  his  death,  seized  in 
fee  of  the  lands  in  the  *declaration  men-  [*1  OO 
tioned,  which  are  of  the  value  of  3.000  dollars, 
and  that  George  Gilmer,  at  the  time  of  his  death, 
was  seized  of  the  same  under  the  devise  to  him 
from  the  said  George  Hanner.  We  find  the 
lease,  entry  and  ouster  in  the  declaration  men- 
tioned. On  the  whole  matter,  if  the  court  shall 
l)e  of  opinion  that  the  law  is  for  the  plaintijf ,  we 
find  for  the  plan  tiff  the  lands  and  tenements  in 
the  declaration  mentioned,  and  20  cents  dam- 
ages; and  if  the  court  shall  be  of  o|)inion  that 
the  law  is  for  the  defendant,  we  find  for  the 
defendant." 

Upon  this  verdict  the  judgment  of  the  court 
below  was  for  the  defendant. 

The  transcript  of  the  record  contains  a  bill  of 
exceptions  by  the  defendant  to  the  refusal  of  the 
court  to  the  admission  of  testimony  to  prove 
j  that  George  Harmer,  at  the  time  he*  made  the 
will  in  favor  of  Gilmer,  declared  to  the  person 
who  wrote  it  that  it  w^as  his  intention  to  give 
Gilmer  the  fee-simple. 

There  was  also  an  agreement  of  counsel,  that 
if  the  court  should  be  of  opinion  that  the  first 
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wUl  ouji^ht  not  to  have  been  admitted  in  evi- 
dence, biicause  not  proved  before  a  court  of  pro- 
t»te,  then  so  much  of  the  verdict  as  relates  to 
tliat  will  should  not  be  considered  as  forming 
any  part  of  this  case. 

The  writ  of  error  was  sued  out  by  the  plaint- 
iff, and  general  errors  assigned.  The  case  was 
argued  at  February  term,  1808,  by  Minor  and 
Mason,  for  the  plaintiff  in  error,  and  by  Key, 
for  the  defendant. 

3Iinor,  for  the  plaintiff,  insisted  on  the  fol- 
lowing points,  viz. : 

1st.  That  the  devise  from  George  Harmer  to 
George  Gilmer,  dated  12th  of  September,  1786, 
of  all  the  estate  called  Marrowbone,  is  only  a 
(levise  for  life. 

2d.  That  John  Lambert,  heir  at  law  of  G^rge 
Ilarmer,  is  not  an  alien  as  to  the  citizens  of  this 
country,  and  is  capable  of  taking  the  reversion 

I)V  dpSC*OTlt 

lOl*]  *8d.  That  the  will  of  12th  September, 
1786,  irt  only  a  partial,  and  not  a  total  revoca- 
tion of  the  will  of  2oth  June,  1782 ;  and  that  this 
will  passes  and  disposes  of  the  reversionary  in- 
terest of  the  testator's  estate  according  to  the  le- 
gal import  of  that  will. 

4th.  That  by  virtue  of  the  Virginia  statute 
transferring  trusts  into  possession,  the  devise  of 
1782  transferred  the  legal  estate  to  John  Lam- 
bert. 

5th.  That  John  Lambert,  ii  an  alien,  is  capa- 
ble of  taking  by  devise,  and  is  protected  by  the 
treaty  of  17»4  between  the  United  States  and 
Great  Britain. 

6th.  Or  that,  if  not,  the  property  remains  in 
him  until  office  found  for  the  commonwealth. 

Ist.  That  the  devise  to  Gilmer  is  only  for  life. 

In  the  first  will  of  1782,  which  is  wholly  writ- 
ten with  the  testators  own  hand,  he  evinces  not 
only  a  knowled^  of  the  import,  but  of  the  ne- 
cessity of  technical  words  of  limitation,  or  per- 
petuity; yet,  in  the  will  of  1786,  he  uses  expres- 
sions which  convey  a  life  estate  only,  and  uses 
no  words  which  can  be  construed  into  an  inten- 
tion wholly  to  revoke  the  will  of  1782.  The 
first  will  disposes  of  the  fee  to  his  near  relations ; 
and  hence  results  a  strong  presumption  that  he 
meant  to  give  only  a  life  estate  by  the  will  of 
1786.  The  will  of  1782  makes  use  of  strong 
terms  of  limitation,  or  perpetuity,  and  clearly 
shows  his  intention  of  securing  the  fee-simple  to 
his  brother  and  heir,  John  Harmer,  who  had,  in 
fact,  given  him  this  very  land.  In  the  last  will 
he  does  not  notice  his  former  will,  nor  mention 
hix  brother  and  heir,  but  devises  "  all  the  estate 
(tailed  Marrowbone,  in  the  county  of  Henry, 
containing,  by  estimation,  2,585  acres  of  land," 
&<i.,  to  Doctor  George  Gilmer. 

It  is  generally  true  that  a  devise  of  real  prop- 
♦^rty  without  words  of  limitation,  conveys  only 
an  estate  for  life.  This  is  the  general  rule  and 
must  prevail,  unless  such  circumstances  appear 
as  are  sufficient  to  satisfy  the  conscience  of  the  j 
102*J  court,  that  the  testator  *intended  to  con- ' 
vey  a  fee.  Cmcp.  £SS,  Bowes  p.  Blackett.  So  in 
the  case  of  Hogan  t.  Jackson,  Cotop.  306.  Lord 
Mansfield  said,  "if  the  words  of  the  testator 
denote  only  a  description  of  the  specific  estate, 
or  lands  devised ;  in  that  case,  if  no  words  of 
limitation  are  added,  the  devisee  has  only  an  es- 
tate for  life.  But  if  the  words  denote  the  quan- 
tum of  interest  or  property  that  the  testatpr  has 
In  the  lands  devised,  there  the  whole  extent  of 
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his  interest  passes,  bv  the  gift,  to  the  devisee. 
The  question,  therefore,  is  always  a  question 
of  construction,  ui^)on  the  words  and  terms  used 
by  the  testator.  It  is  now  clearly  settled  that 
the  words  "all  his  estate,"  will  pass  every  thing 
a  man  has;  but,  if  the  word  "all"  is  coupled 
with  the  word  "personal,"  or  a  local  descrip- 
tion, there  the  gift  will  pass  only  personalty,  or 
the  specific  estate  particularly  described."  And 
in  the  case  of  Tjoveiicres  v.  BUgJit^  Coicp.  355, 
Lord  Mansfield  said,  "in  general,  wherever 
there  are  words  and  expressions,  cither  general 
or  particular,  or  cla'uses,  in  a  will,  which  the 
court  can  lay  hold  of,  to  enlarge  the  estate  of  a 
devisee,  they  will  do  so  to  effectuate  the  inten- 
tion. But  \f  the  intention  of  the  testator  is 
doubtful,  the  rule  of  law  must  take  place; 
so  if  the  court  cannot  find  words  in  the  will 
sufficient  to  carry  a  fee,  though  they  themselves 
should  be  satisfied,  beyond  the  possibility  of  a 
doubt,  as  to  what  the  intention  of  the  party 
was,  they  must  adhere  to  the  rule  of  law.  rlow, 
though  the  introduction  of  a  will,  declaring 
that  a  man  means  to  make  a  disposition  of  aU 
his  worldly  estate,  is  a  strong  circumstance,  con- 
nected with  other  words,  to  explain  the  testa- 
tor's intention  of  enlarging  a  particular  estate, 
or  of  passing  a  fee  where  he  has  used  no  words 
of  limitation,  it  will  not  do  alone.  And  all  the 
cases  cited  in  the  argument,  to  show  that  the 
introductory  words  in  this  case  would  alone  be 
sufficient,  fall  short  of  the  mark ;  because  they 
contained  other  words,  clearly  manifesting  the 
intention  of  the  testator  to  pass  a  fee. "  The  case 
of  Right  T.  Sidebothamry  Doug,  759,  is  also  very 
strong.  There  the  introductory  clause  testifies 
the  intention  of  the  testator  to  dispose  of  all  his 
worldly  goods  and  estates,  and  also  a  disinher- 
iting legacy  to  the  heir.  The  devise,  then,  in 
question,  is  coupled  by  the  word  '  *  and  "  with 
another  devise  to  *thesame  devisee,  her  [*103 
heirs  and  assigns,  yet  it  was  held  not  sufficient 
to  carry  the  fee.  Lord  Mansfield  says,  "the 
rule  of  law  is  established  and  certain,  that  ex- 
press words  of  limitation,  or  words  tantamount, 
are  necessary  to  pass  an  estate  of  inheritance. 
All  my  estate,  or  all  my  interest,  will  do;  but 
"  all  my  lauds  lying  in  such  "  a  place,  is  not 
sufficient.  Such  words  are  considered  as  merely 
descriptive  of  the  local  situation,  and  only  carry 
an  estate  for  life."  The  same  principle  is  laia 
down  in  Gilbert  on  Devises,  ^4.  Thus,  we  find 
that  the  intention  of  the  testator  must  be  sought 
by  fixed  rules,  and  when  found,  it  must  not 
only  be  sufficiently  proved  to  satisfy  the  con- 
science of  the  court,  but  must  be  coupled  with 
apt  and  sufficient  words  to  pass  a  fee.  See  the 
case  of  F^ogtnarton  r.  WrigJit,  .i  Wils.  4^8, 
which  is  a  stron<r  case  for  the  plaintiff.  So  is 
also  the  case  of  Chester  r.  Painter,  S  P.  Wfns, 
'li5.  In  the  case  of  Fletcher  v.  Smiton,  2  T.  R. 
656,  the  words  were,  "  all  my  estates,"  and  tlie 
decision  was  upon  the  ground  of  an  intention 
clearly  appearing  to  dispose  of  his  whole  inter- 
est. There  is  nothing  in  the  present  case  to 
show  an  intention  of  conveying  a  fee,  unless  it 
be  the  words  "all  the  estate  called  Marrow- 
l)one,  in  the  county  of  Henry,  containin|^  2,585 
acres  of  land."  The  testator  does  not.  m  the 
beginning  of  his  will,  as  in  most  of  the  cases 
cited,  declare  an  intention  of  disposing  of  all 
his  estate  and  interest.  There  is  a  difference 
between  the  terms  "  all  the  estate  "  and  "  all  my 
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estate."  The  latter  Is  certainly  a  more  evident 
allusion  to  the  degree  of  interest  than  the  for- 
mer. The  expressions  "all  the  estate  called 
Marrowbone,"  are  clearly  words  of  locality, 
and  not  of  interest.  What  idea  would  a  lawyer 
have  of  an  estate  called  Marrowbone,  containing 
2,585  acres?  C/Ould  he  ascertain  whether  it  was 
an  estate  for  years,  for  life,  or  in  fee?  Besides, 
the  expression  is  coupled  with  two  others  which 
are  most  clearly  descriptive  of  the  thing,  and 
not  of  the  degree  of  interest.  ' '  Likewise  one 
other  tract  of  land,  called  Horse-pasture ;  also 
one  other  tract,  called  the  Posion-fleld."  Here, 
by  the  word  "likewise,"  is  implied  that  the 
testator  meant  to  devise  the  same  degree  of  in- 
terest in  each  of  the  tracts;  and  by  the  word 
"  other,"  it  is  evident  that  he  intended  the  for- 
mer description  as  a  description  of  a  tract  of 
104*]  land  *as  to  locality  only,  and  not  of  his 
degree  of  interest  in  it.  Having,  in  the  first 
part  of  the  sentence,  used  an  equivocal  word, 
and  having,  in  the  subsequent  clause  of  the  sen- 
tence, used  synonymously  a  word  which  is  cer- 
tain in  its  meaning,  and  clejirly  descriptive  of 
the  thing,  and  not  of  the  interest,  it  is  fair  to 
conclude  that  the  equivocal  meaning  of  the  for- 
mer is  explained  and  rendered  certain  by  the 
latter;  and  that  he  meant  no  more  by  the  word 
"estate"  than  by  the  expression  "tract  of  land." 
It  is  a  rule,  that  where  words  are  U8*^d  synony- 
mously, the  word  most  frequently  used  shall 
govern  the  sense.  Here  the  term  *  'tract  of  land" 
18  twice  used  as  synonymous  to  *  'estate ;"  the  for- 
mer, therefore,  ought  to  control  the  sense  of  the 
latter.  It  is  true,  that  "all  my  estate"  has 
sometimes  carried  the  fee ;  but  to  induce  a  de- 
parture from  the  general  rule,  the  intention 
must  be  clear  to  pass  a  fee.  The  word  "all" 
is  coupled  with  a  local  description ;  it  relates  to 
the  numbei  of  acres,  and  not  to  the  degree  of 
the  testator's  interest  in  the  land.  The  word  es- 
tate, as  used  in  Virginia,  is  generally  under- 
stood to  mean  a  description  of  the  property  or 
thing,  and  not  of  the  interest ;  and  this  court 
will  respect  the  provincial  meaning,  to  come  at 
the  true  intention  of  the  testator.  It  is  not  prob- 
able, and,  therefore,  is  not  to  be  presumed,  that 
he  would  give  his  estate  to  a  strtm^er,  and  dis- 
inherit his  heir,  who  had  given  him  this  very 
estate;  and  it  is  to  be  observed,  too,  that  he 
does  not,  in  his  last  will,  even  mention  his 
brother  John,  to  whom,  by  the  first  will,  he 
had  given  all  his  estate. 

2.  The  second  point  is,  that  John  Lambert, 
heir  at  law  of  George  Ilarmer,  is  not  an  alien 
as  to  the  citizens  of  this  country,  and  is  capa- 
ble of  taking  the  reversion  by  descent. 

If  he  is  incapable  of  holding  lands  in  this 
country,  it  must  he  because  he  is  an  alien  horn. 
Is  he  such  under  the  legal  acceptation  of  the 
word  alien?  A  definition  of  an  alien  is  thus 
given  in  Caivin's  (]a%e,  7  Co.  16,  a:  "  An  alien  is 
a  subject  that  is  bom  out  of  the  ligeance  of  the 
king,  and  under  the  ligeance  of  another." 
W<HHi'8  Imt.  23;  1  Inst.  198,  h;  1  Woodd.  386. 
John  Lambert,  the  lessor  of  the  plaintiff,  was 
105*]  bom  in  England  in  *the  year  1750, 
under  the  allegiance  of  the  King  of  Great 
Britain.  At  his  birth  he  had  inheritable  qual- 
ities of  which  he  can  be  deprived  by  one  mode 
only,  and  that  is  the  commission  of  a  crime 
sufficient  to  work  corruption  of  blood.  1  Bl. 
Com.  371.    This  is  not  pretended.     Lambert 
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was  bom  within  the  ligeance  of  the  King,  the 
then  common  sovereign  of  this  country  and 
England;  and,  therefore,  is  not  an  alien  bora. 
Those  born  under  common  allegiance  may 
acquire  and  hold  lands;  and,  in  time  of  war, 
they  may  join  the  one,  but  must  render  .service 
to  the  other,  for  the  land.     Bracton,  b.  S,  e.  24^ 
fd.  427,  h;    U  Ilale'H  P.  C.  68;  Caipin's  Case,  7 
Co.  27,  b.     The  words  of  Bracton  are:    **  Ent 
etiam  et  alia  ejrreptto  qt40>  tenenti  eonipetit  ex  per- 
Mxiui  petenUa  projjt^  drfecUoiiem,  nationi»,  qtuf 
dilatorui  eat,  et  non  perimit  actionem,  ut  id  gvuf 
alienigena    qui    [non]    fnerit    ad  fidtm    regitt 
Anglio',  UUi  iwn  re^wndeatnr.  mlt^m  donee  ter- 
ra fuerint  communett,  nee  etiam  dive  rex  ei  eon- 
ce^sserit placiture,  quia  incut  Anglicfis  non  attdi- 
tur  in  placitando  aliquem  ds  terris  ei  tenementut 
in  Francia,  ita  ner  debet  Francigena,  et  aUeni- 
gena,  qui  fuerit  ad  fidem  regiM  Frnrydit,  andiri 
placitando  in  Anglia.      Sed  tarnen  Hunt  aHqui 
FVaneigencR  in    Franeia,   qui   aunt    ad  fidem 
ittriiisqti£,  et  semper  fuenint  ante  Normanniaiu 
deperditam,  ei  jM>»t,  et  qvi  plaeitant  hie  et  ibi,  en 
ratiane  qiia  sunt  ad  fidem  utriutiqiie,  tdcvi  fvit 
W.  corneal  MarremhaUus  et  manen^  in  Anglia,  et 
M.  de  Feynea  manenn  in  Franeia,  et  aiii  plure*; 
et  ita  tamen.  d  contin^at  guerram  moreri  inter 
reges,  remaneat  permncUiier  qniUbeie&mm  cum 
eo  cui  feeerit  ligeantiam,  etfaciat  tmrttinm  deb- 
itum  ei  turn,  quo  non  steterit  in  permna.     See 
also  Calvin's  Case,  7  Co.  a.  and  b.  fol.  25.     A 
man  bom  in  the  English  plantations  is  a  sub- 
ject.    Wood's  Inst.  S3.     He  that  is  bora  in  the 
mother  country  must,  a  fortiori,  be  a  subject, 
and  capable  of  all  the  rights  of  a  subject  in  tlie 
colonies.     One  of  these  rights  is  that  of  acquir- 
ing property.      "All  persons  may  convey,  as 
well  as  purchase,  except  men  attainted  of  "trea- 
son," &c.  "  aliens  bom,"  &c.  Wood's  Inst.  £3ri, 
1  Inst.  42,  b.    But  it  has  been  proved  that  the 
lessor  of  the  plaintiff  is  not  an  alien  bora ;  he, 
therefore,  may  purchase  or  take.     If  he  once 
had  an  inheritable  quality,  or  a  capacity  to 
take,  and  has  not  forfeited  it  by  any  crime,  it 
follows  that  he  has  it  yet.     The  separation  of 
the  colonies  from  England  could  not.  in  law^  or 
•reason,  deprive  him  of  this  right.     1*1  <H^ 
Calvin's  Case,  fol.  27,  a.  and  b.     Calvin's  Case 
was  shortly  this:  Calvin  was  born  in  Scotland, 
after  the  crowns  of  England  and  Scotland  were 
imited  on  the  head  of  James  I.     The  question 
was,  whether  he  could  maintain  an  assize  of 
noiel  disseisin  of  lands  in  England.     The  plea 
was,  "  that  he  was  an  alien,  born  at  Edinburgh, 
within  the  kingdom  of  Scotland,  and  within 
the  ligeance  of  the  King  of  Scotland,  and  out 
of  the  ligeance  of  the  King  of  England."   One 
of  the  objections  on  the  part  of  the  defendants 
was,  that,  if  postnati  were,  by  law,  legitimated 
in  England,  great  inconvenience  and  confusion 
woula  follow,  if  the  King's  issue  should  fail, 
whereby  those  kingdoms  might  again  be  di- 
vided.    But  to  this  it  was  answered  by  the 
judges,   that    "it  is  less  than  a  dream  of  a 
shadow,  or  a  shadow  of  a  dream:  for  it  hath 
been  often  said,  natuml  legitimation  respecteth 
actual  obedience  to  the  sovereign  at  the  time  of 
the  birth :  For  as  the  antenati  remain  aliens  as^ 
to  the  crown  of  England,  because  they  were  born 
when  there  were  several  Kings  of  *the  sev^nl 
kingdoms,  and  the  uniting  of  the  kingdoms  by 
descent  subsequent,  cannot  make  him  a  subject 
to  that  crown  to  which  he  was  an  alien  at  the 
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time  of  his  birtb,  80  albeit  the  kingdoms  (which 
Almighty  God  of  his  infinite  goodness  and 
mercy  divert)  should  by  descent  be  divided, 
and  governed  bv  several  kings;  yet  it  was  re- 
solved, that  all  tlbose  that  were  born  under  one 
natural  obedience,  while  the  realms  were  united 
under  one  sovereign,  should  remain  natural 
l)om  subjects,  and  no  aliens:  for  that  natural- 
ization, due  and  vested  by  birthright,  cannot, 
by  any  separation  of  the  crowns  afterward,  be 
taken  away;  nor  he  that  was,  by  judgment  of 
law,  a  natural  subject  at  the  time  of  his  birth, 
liecome  an  alien  by  such  a  matter  ex  jiosi  facto. 
And  in  that  case,  upon  such  an  accident,  our 
fHMtnaiuH  may  be  ad  fldem  utna^ue  regia,  as 
Bracton  saith,  in  the  aforementioned  place,  fol. 
4,'7."  The  present  case  is  stronger  than  Cal- 
vin's. There  the  question  was  whether  he  had 
sained  a  nght ;  but  here  it  is  whether  he  has 
lost  one.  The  same  rule  prevailed  when  the 
Saxon  heptarchy  became  united  under  the  King 
(»f  the  We**t  Saxons.  Calcin'M  Com,  2,i,  b.  And 
alio  with  regard  to  the  possessions  held  by  the 
Rings  of  England 'in  France  at  various  times, 
such  as  the  Dukedom  of  Acquitain,  and  the 
Earldoms  of  Poitiers,  Normandy  and  Anjou. 
So  with  regard  to  the  islands  of  Jersey,  Guem- 
107*]  sey,  *Man,  Ireland,  &c.  Calmn's  Case, 
19,  rfv.,  1  Hide's  P.  C.  68,  69.  Suppose  a 
division  of  these  states,  it  would  follow,  from 
the  doctrine  contended  for  by  the  opposite 
counsel,  that  people  bom  in  the  same  countir, 
and  under  one  common  allegiance,  would  be 
aliens  to  each  other. 

The  Kings  of  England  themselves  did  homage 
to  the  Kings  of  Ifrauce  for  provinces  which 
they  held,  such  as  Normandy,  Guienne,  Brit- 
tany, &c.  This  was  also  the  case  with  many  of 
their  subjects:  as  in  the  case  of  the  Duke  of 
Richmond,  Duke  D'Aubigny,  <fcc.  IJale*8  P. 
(\  68,  Caltin's  Case,  S7,  b.  in  this  country  the 
personal  services  are  dispensed  with,  but  the 
land  pays  the  common  tax  or  duty. 

Alienage  is  incident  to  birth  only.  4  T.  R. 
•108,  Doe,  ex.  dem.  Duron  re  v.  Jones. 

It  is  not  just  or  reasonable  that  a  man  should 
be  punish^  without  committing  a  crime,  or 
for  an  act  committed  by  a  superior  power 
which  he  could  not  control.  Suppose  a  seces- 
sion of  one  of  these  states;  would  it  be  just  that 
the  citizens  of  the  other  states,  holding  property 
in  that  state,  should  forfeit  it  or  lose  their 
rights? 

The  reasons  of  policy  for  prohibiting  aliens 
from  holding  lands  are  stated  in  Calviii's  Case, 
18,  b,  to  be  three:  1.  The  secrets  of  the  realm 
might  thereby  be  discovered;  2.  The  revenues 
of  the  realm  should  be  taken  and  enjoyed  by 
strangers  born ;  3.  It  should  tend  to  the  destruc- 
tion of  the  realm.  But  none  of  these  apply  to 
the  present  cane.  Lambert  lives  out  of  the 
realm,  and,  therefore,  cannot  betray  its  secrets. 
The  land  will  continue  to  pay  the  taxes,  which, 
being  the  sinews  of  war,  will  preserve  the 
realm.  Besides,  the  case  applying  only  to  the 
atiUThoti,  is  Umited  in  extent,  and  its  operation 
will  be  constantly  diminishing  bv  failure  of 
heirs,  by  alienations,  by  naturalization.  &c. 
The  English,  who  understand  the  principles  of 
the  common  law  at  least  as  well  as  we  do,  have 
allowed  our  citizens  to  inherit  in  similar  cases. 
The  cases  of  the  Chichester  estate,  and  an  es- 
tate recovered  by  Mr.  Boyd,  and  the  Earl  of 
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Cassel's  estate,  are  examples.  A  lil)eral  policy 
should  dictate  a  reciprocation  of  the  same 
principle. 

*The  third  point,  viz.,  that  the  will  PIOS 
of  12th  Sept.  1786,  is  onl^  a  partial,  and  not  a 
total,  revocation  of  the  will  of  25th  June,  1782; 
and  that  this  will  passes  and  disposes  of  the  re- 
versionary interest  of  the  testator's  estate,  ac- 
cording to  the  legal  import  of  that  will,  was 
admitted  by  the  opposite  counsel,  in  case  the 
second  will  devised  a  life  estate  only. 

The  fourth  point,  that  by  virtue  of  the  Vir- 
ginia statute  transferring  trusts  into  possession, 
the  devise  of  1782  transferred  the  legal  estate  to 
John  Lambert,  was  also  admitted,  if  he  is  not 
to  be  considered  as  an  alien. 

The  fifth  point  is,  that  John  Lambert,  if  an 
alien,  is  vet  capable  of  taking  by  devise,  and  is 
protected  by  the  treaty  of  1794,  between  the 
United  States  and  Great  Britain. 

By  the  9th  article  of  the  treaty  "  it  is  agreed 
that  British  subjects  who  now  hold  lands  in  the 
territories  of  the  United  States,  and  American 
citizens  who  now  hold  lands  in  the  dominions 
of  His  Majesty,  shall  continue  to  hold  them 
according  to  the  nature  and  tenure  of  their 
respective  estates  and  titles  therein;  and  may 
grant,  sell  or  devise  the  same  to  whom  they 
please,  in  like  manner  as  if  they  were  natives ; 
and  that  neither  they  nor  their  heirs  or  assigns 
shall,  so  far  as  may  respect  the  said  lands,  and 
the  legal  remedies  incident  thereto,  be  n*garded 
as  aliens." 

The  only  doubt  which  can  be  raised  upon 
this  article  arises  from  the  word  hold.  But 
treaties  ought  to  be  liberally  expounded,  so  as 
to  meet  the  full  intention  of  the  contracting 
parties.  There  can  be  no  doubt  but  the  inten- 
tion was  to  secure,  not  only  actual  possession, 
but  rights  which  would  have  vested  but  for  the 
alienage  of  the  parties.  This  is  apparent  from 
the  provision  made  for  legal  remedies,  which 
woidd  be  wholly  useless  if  the  former  expres- 
sions were  meant  to  comprehend  only  lands  in 
actual  possession.  If,  therefore,  Lambert  is  to 
be  considered  as  an  alien,  yet  the  treaty  de- 
stroys that  bar  to  his  recovery. 

*The  sixth  point  is,  that  although  [*109 
Lambert  should  be  considered  as  an  alien,  and 
is  not  protected  by  the  treaty,  yet  he  is  capable 
of  taking  by  devise,  and  of  holding  the  land 
until  office  found  for  the  commonwealth. 

He  certainly  has  a  good  right  against  all  the 
world  except  the  sovereign.  In  England,  land 
purchased  by  an  alien  does  not  vest  m  the  king 
until  oflSce  found.  Co.  Lit.  2,  b,  Ilargrave's  note 
0?;)  5  Co.  62,  b.  Page's  Case;  1  Jones,  78,  79; 
More,  ,y2S,  EnglefieMs  Case;  S  Bl.  Cotn.  293. 
If  he  had  been  tenant  in  tail,  he  might  have 
barred  the  remainder.  Gouldsb.  102,  4  Leon. 
84.  An  alien  may  take  by  devise.  Pi^well  on 
Devises,  816,  317,  318;  2  Vez.  86J,  Knight  v. 
Duplessis,  and  may  hold  until  office  found. 
**  For,"  says  Powell,  "  when  an  alien  takes  by 
will,  the  estate,  on  the  will's  being  consum- 
mate, vests  in  him,  and  he  is  in  to  all  intents 
and  purposes,  as  any  other  devisee  would  have 
been,  until  something  further  be  done  to  take 
the  estate  devised  out  of  him  again ;  for  as  lon^ 
as  the  alien  lives,  the  inheritance  is  not  vested 
in  the  king,  nor  shall  he  have  the  land  untU 
office  found;  but  if  he  die  before  office,  the  law 
casts  the  freehold  and  inheritance  upon  the 
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king  for  want  of  heirs,  an  alien  havinc  none. 
So  tliat  tlie  title  of  the  crown  is  collateral  to  the 
title  by  the  devise,  has  no  retrospect  to  the  time 
of  its  l>eing  consummate,  nor  does  it  affect  the 
land  in  the  hands  of  the  devisee,  until  another 
thing  is  done  to  entitle  the  king,  not  under  the 
devise,  but  by  right  of  his  prerogative,  viz., 
office  found;  the  tenant  being  an  alien,  and. 
consequently,  though  of  capacity  to  take  lands 
in  his  own  right,  yet  not  of  capacity  to  hold 
them." 

Key,  contra,  contended, 

Ist.  That  George  Harmer,  by  the  will  of 
1786,  devised  a  fee  to  Gilmer. 

2d.  That  if  he  did  not,  yet  the  lessor  of  the 
plaintiff  cannot  recover. 

1st.  The  word  estate,  in  the  devising  clause 
of  a  will,  where  it  refers  to  land,  denotes  and 
carries  the  testator's  interest  in  the  land.  And 
1  lO*]  there  is  no  difference  in  constniction  *of 
law,  whether  the  words  are  "all my  estate,"  or 
"  all  the  estate. "  Both  carry  the  whole  interest 
of  the  testator.  In  the  present  case  there  are 
no  words  of  locality  that  operate  as  description, 
and  prevent  the  fee  from  passing.  It  is  admit- 
ted that  the  word  estate,  where  it  is  coupled 
with  personalty,  shall  be  restrained,  and  will 
not  carry  the  fee  of  lands;  upon  the  principle 
noicUur  ex  sodis.  This  case  is  not  within  this 
distinction,  because  the  word  estate  refers 
wholly  to  the  land,  and  the  whole  personal 
estate  is  disposed  of  by  a  subsequent,  independ- 
ent clause.  Consequently,  no  cases  can  apply 
but  where  the  expressions  are  similar  to  those 
of  the  present  will,  and  refer  to  lands.  In  the 
case  of  Wilson  v,  Bobinson,  S  Lev.  91,  1  Mod. 
100,  25  Car.  II.  ann.  167£,  the  words  were, 
''  all  my  tenant  right  estate  at  Brigisend  in 
Underbarrow,"  and  it  was  held  that  they  passed 
the  fee.  This  is  the  general  rule  of  law,  and  is 
unifoimly  supported  by  the  authorities  from  the 
year  1672  to  the  present  time;  except  the  case 
cited  by  the  plaintiff's  counsel,  from;?  P.  Wnis. 

The  case  in  f  Lev.  91,  is  exactly  like  the 
present;  the  word  lands  is  used  in  the  same 
sentence,  and  in  the  same  manner  as  in  the 
present  case. 

The  word  estate,  in  wills,  always  means  the 
interest,  unless  controlled  by  words  of  restric- 
tion. Words  of  locality  will  not  restrain  the 
force  of  the  word  estate.  In  the  case  of  The 
Countess  of  Bridgewater  v.  Duke  of  Bolton,  1 
Salk.  236,  6  Mod.  106,  S.  C. ,  the  words  were, 
*'  all  other  my  estate  real  and  personal  not 
otherwise  disposed  of  by  this  my  will,  for  to  be 
given  by  him  to  his  children  as  he  shall  think 
convenient,  I  solely  trusting  to  his  honor  and 
discretion  that  he  will  give  them  such  provis- 
ion as  will  be  necessary.  *'Et  per  Holt,  Ch.  J., 
who  delivered  the  resolution  of  the  court,  the 
rents  pass  by  these  words  '*all  my  real  and 
personal  estate,"  for  the  word  estate  is  genus 
generalissimum,  and  includes  all  things  neal 
and  persona],  and  the  fee  of  the  rents  passes,  at 
least  the  whole  estate  of  the  devisor;  for  all  his 
estate  is  a  description  of  his  fee.  In  pleading 
a  fee-simple,  you  say  no  more  than  seisitus  in  do- 
minicoswoutdefeodo;  and  iTiformedoii,oToihe;Y 
action,  if  a  fee-simple  be  alleged,  you  say  cujus 
siatum  the  demandant  now  has."  And  he  held 
1 1 1*J  **  that  devising  all  his  estate,  and  *all  his 
estate  m  such  a  house,  was  the  same,  and  that  all 
his  estate  in  the  thing  passed  in  either  case." 
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The  next  cdse  is  that  of  Bai^f/  r.  Edgetrorth, 
2  P.  Wms.  323,  anno  1739,  which  overrules  the 
case  of  Chester  v.  Painter,  cited  by  the  plaint- 
iff's counsel  from  2.  P.  Wms.  ;?.'i5,  anno  1725. 
In  this  case  of  Chester  v.  Painter,  the  court  prob^ 
ably  took  the  whole  will  together,  and  from 
the  testator's  having  used  the  word  heirs  in  some 
of  the  devises,  and  omitted  it  in  the  devise  in 
question,  concluded  that  it  was  not  his  inten- 
tion to  pass  the  fee.  In  the  case  of  Barry  r. 
Edgeiporth,  the  words  were,  ''all  her  land  and 
estate  in  upper  Cate.sby,  with  all  their  appurte- 
nances," and  the  Master  of  the  Rolls  held  it  to 
be  decided  by  the  case  of  The  Countess  of 
Biidgewaier  v.  Duke  of  Bolton,  1  SaUc.  236,  and 
said,  "  the  word  estate  naturally  signifies  the 
interest  rather  than  the  subject,  and  its  pri- 
mary signification  refers  thereto;  and  although 
the  devise  be  of  all  her  land  and  estate  in  upper 
Catesby,  this  is  not  restrictive  with  respect  to 
the  estate  intended  to  pass  by  the  wiU,  but  only 
as  to  the  land."  "And  as  the  word  estate  has 
been  agreed  and  settled  to  convey  a  fee  in  a 
will,  it  would  be  dangeroils  to  retfne  upon  it ; 
for  then  none  could  give  any  opinion  there 
upon."  This  case  refers  to  that  of  Murry  r. 
Wyse,  2  Vern,  564,  anno  1706,  where  the  words 
"all  the  rest  and  residue  of  his  real  and  per- 
sonal estate  whatsoever,"  were  held  to  pass  a 
fee.  Precedents  in  Chan.  264,  ^-  C.  In  the 
case  of  Ibbetson  r.  Beckwith,  Com.  temp.  Talbot, 
157,  the  words  were,  **  as  touching  my  worldly- 
estate,  wherewith  it  hath  pleased  God  to  bless 
me,  I  give,  devise,  and  dispose  of  the  same  in 
the  manner  following."  Then  followed  two 
devises  of  "  estates,"  burdened  with  the  pay- 
ment of  debts  and  legacies,  which ^ere  admitted 
to  carry  a  fee;  after  which  came  the  devise  in 
question:  '*ltem,  I  give  unto  my  loving 
mother  all  my  estate  at  North  with  close. 
North  closes,  and  my  farm  held  at  Roomer, 
with  all  my  goods  and  chattels  }is  they  now 
stand,  for  her  natural  life,  and  to  my  nephew 
Thomas  Dodson,  after  her  death,  if  he  will  but 
change  his  name  to  Beckwith;  if  he  does  not. 
I  give  him  only  202.,  to  be  paid  him  for  his  life 
out  of  Northwith  close.  North  close,  and  the 
farm  held  at  Roomer;  which  I  give  her  upon 
my  nephew's  refusing  to  change  *hisr*112 
name,  to  her  and  her  heirs  for  ever.  The 
question  was,  whether  Thomas  Dodson  took 
an  estate  for  life  or  in  fee.  The  Lord  Chancel- 
lor decreed  that  he  took  the  fee;  and  said,  that 
the  word  estate  carries  the  fee,  and  that  no 
case  had  been  cited  "to  warrant  the  altering 
the  known  legal  signification  of  it.!'  See  also 
GHh.  Defises,  25.  So  in  the  case  of  BaHis  t. 
Gale,  2  Vez.  48,  anno  1750,  testator  devised  to 
his  wife  all  that  estate  he  bought  of  Mead  for 
so  long  as  she  shall  live;  and  in  another  clause 
said,  "  I  give  to  my  son,  Charles  Gale,  all  that 
estate  I  bought  of  Mead,  after  the  death  of  my 
wife."  The  Lord  Chancellor  said,  that  the 
word  astate  is  admitted  to  be  sufiicient  to  make 
a  description  not  only  of  the  land,  but  the  in- 
terest in  the  land;  and  he  held  that  the  fee 
ptissed  to  Charles. 

The  case  of  Ilogan  v.  Jackson,  Cottp.  306 , 
shows  that  the  word  estate  is  sufficient  to 
pass  all  the  interest  of  the  testator  in  the 
thing  devised.  So  in  the  case  of  L<*warr€S  r. 
Blight,  cited  from  Coup.  356,  Lord  Manafield. 
says,  "the  word  estate  comprehends  not  only 
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the  land  or  property  a  man  has,  but  also  the 
interest  he  has  in  it."  And  in  Denn  c.  GaMn, 
Cottp.  659,  he  puts  the  words,  "  all  my  estate," 
a8  an  example  of  an  expression  tantamount  to 
words  of  limitation.  See  also  the  case  of  Hodges 
t.  yfiddleU/fi,  Dmig.  4-^4.,  where  the  argument  of 
counsel  is  strong  to  the  same  effect.  All  the 
subsequent  cases  refer  to  that  of  Barry  v.  Edge- 
worfh,  S  P.  Wnm.  523,  and  none  of  them  refer 
to  that  of  Chester  «?.  Painter,  in  2  P.  Wm4.  S,i5. 
The  case  of  liight  v.  SUUbotham,  cited  from 
Ihmff.  763,  does  not  apply  to  the  present  case, 
as  the  words  of  that  devise  were, ' '  all  my  lands, 
tenements  and  houses,"  and  not  all  the  estate, 
a."^  in  our  case.  The  authority  from  Gilb.  mi 
Derises,  p.  SJf,  is  answered  by  p.  25,  and  a  rea- 
son why  a  fee  did  not  pass  in  the  case  in  p.  24, 
is,  because  the  word  estate  was  coupled  with 
personalty.  The  case  of  Frognvortan  p.  Wright, 
cited  from  3  WUwn,  4I8,  had  no  words  descrip- 
tive of  the  testator's  interest,  and  the  case  of 
Fktcher  V.  Biniton,  cited  from  2  T.  R.  660,  is  a 
Htrong  case  to  show  that  the  word  estates  will 
carry  the  fee,  unless  restrained  by  other  words, 
clearly  showing  a  contrary  intention.  A  de- 
scription of  the  place  cannot,  in  reason,  restrict 
1 13*]  the  operation  of  the  word  *estate,  be- 
cause, unless  the  place  be  named,  you  cannot 
tell  either  what  land,  or  wliat  estate  the  testator 
meant  to  pass. 

But,  it  is  said,  there  is  a  difference  between 
the  expressions,  "all  my  estate,"  and  "all  the 
estate,"  and  that  the  former  more  clearly  indi- 
cates the  interest  than  the  latter.  Nothing  but 
the  refinement  of  ingenious  men  could  find  a 
diversity  in  these  expressions.  When  a  testator 
\a  disposing  of  his  worldly  affairs,  it  is  his  own 
property  that  he  means  to  dispose  of,  and  not 
lliat  of  another  person.  Wlien,  therefore,  lie 
uses  the  expression,  the  estate,  it  means  the 
same  as  his  estate.  But  this  subtlety  of  con- 
struction was  soon  exploded  in  express  terms. 
It  was  suggested  by  the  counsel,  in  the  case  of 
B(hH%B  t.  UfUe,  2  \ez.  48,  but  Lord  Hardwicke 
held,  that  it  makes  no  difference  which  mode 
of  expression  is  used. 

iSo  there  was  once  an  attempt  made  to  distin- 
guish between  the  words  "at"  and  "in,"  such 
a  place;  but  this  was  overruled  by  Lord  Tal- 
bot, in  the  case  of  Ibbeison  p.  Beckmth,  CVw. 
temp.  Talbot,  157.  The  word  "at"  was  used  in 
the  case  in  2  Jjev.  91,  and  in  the  case  before  Lord 
Talbot.  But  the  word  "in"  was  used  in  the 
case  of  Barry  v.  Edgeicorth,  2  P.  Wms.  523,  yet 
the  decisions  in  those  cases  were  all  the  same 
way. 

From  this  chronological  view  of  cases,  it 
seems  clear  that  the  word  estate,  in  a  will,  car- 
ries the  whole  interest  of  the  testator,  unless 
there  are  other  words  clearly  indicating  an  in- 
tention to  cive  a  less  estate.  No  such  words 
appear  in  tlie  present  will;  hence  it  follows, 
that  the  whole  interest  of  the  testator  was  de- 
vised to  the  defendant. 

But,  2d.  If  Doctor  Gilmer  took  only  a  life- 
estate,  yet  the  lessor  of  the  plaintiff  is  not  enti- 
tle<l  to  recover. 

1st.  Because  John  Uarmer  stands  before  him 
in  the  first  will;  and  if  the  doctrine  of  anteuati 
is  correct  it  applies  to  him  as  much  as  to  Lam- 
bert,and,  therefore,  up<m  the  death  of  Doctor  Gil- 
mer, the  estate  vested  in  John  Ilarmer,  who  was 
1 14*]  the  person  last  seized.    But  *the  special 
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verdict  does  not  find  Lambert  to  Ix'  tlie  heir  of 
John  Uarmer,  but  of  George  Harmer,  which  is 
wholly  immaterial.  If  Lambert  is  not  the  heir 
of  the  person  last  seized,  he  cannot  recover. 
For  if  the  first  devise  to  John  Ilanner  took 
effect,  the  contingent  devise  to  Lambert  could 
not ;  and,  therefore,  if  the  latter  is  entitled  at 
all,  it  must  be  as  heir  of  John  Ilarmer,  and  not 
as  devisee  of  George  Ilarmer. 

Equitable  estates  are  governed  by  the  same 
ndes  as  estates  at  law.  George  Ilanner  died  in 
1786;  John  Banner  died  in  1798.  Either  John 
Ilarmer  was  an  alien,  or  he  was  not.  If  he  was- 
not  an  alien,  then  he  took  under  the  devise,  and 
it  is  not  stated  who  was  his  heir.  If  he  was  an 
alien,  then  he  was  or  was  not  competent  to  take 
as  devisee.  If  competent  to  take,  then  the 
record  does  not  state  Lambert  to  be  his  heir. 
If  he  was  not  competent  to  take  under  the  de- 
vise, neither  is  Lambert,  for  the  same  reason. 
But  if  Lambert  can  'take  as  devisee,  so  could 
John  Harmer,  and  the  lessor  of  the  plaintiff" 
must  then  show  a  title  under  him.  The  will 
states  John  Uarmer  to  be  the  testator's  brother, 
and  Lambert  to  be  his  sister's  8on ;  but  it  does 
not  thence  follow  that  he  was  heir  at  law  of 
John  Harmer;  for  the  sister  might  be  of  the 
half  blood.  Eveiythinff  must  apj^ear  in  the 
special  verdict  to  complete  the  plaintiff's  title ; 
and  upon  the  strength  of  his  own  title  only  can 
he  recover. 

But  the  doctrine  of  anUnaii  is  not  correct. 
The  king,  under  whose  allegiance  the  two  were 
born,  is  the  common  bond  which  connects  the 
inheritable  blood.  The  English  doctrine  is, 
that  a  man  can  never  expatriate  himself,  and 
hence  they  have  allowed  our  citizens,  born  be- 
fore the  revolution,  to  inherit  to  British  sub- 
jects. But,  bjr  the  revolution  of  1776,  and  the 
declaration  of  independence,  new  relations  took 
place.  A  new  sovereignty  was  created,  to 
which  British  subjects,  not*  in  this  country  at 
that  time,  never  owed  allegiance,  and,  there- 
fore, they  can  have  no  inheritable  blood  as  to- 
lands  in  this  country. 

But  it  is  said  that  Lambert,  if  an  alien,  could 
take  and  hold  until  oftlce  found. 

*If  Lambert,  as  an  alien,  could  take,  [*1 15^ 
so  could  John  Harmer,  and,  therefore,  upon  his 
death  the  inheritance  devolved  upon  the  com- 
monwealth, without  oflice.  Co.  Lit.  2,  b;  1  Bac. 
Abr.  81.  An  alien  can  never  tiike  by  operation 
of  law,  and,  therefore,  a  feme  alicir  cannot  be 
endowed,  nor  can  an  alien  be  tenant  by  the  cour- 
tesy. 1  Bac.  Abr.  83.  An  alien  purchaser  may 
take  and  hold  till  office  found;  and  may  pro- 
tect himself  against  an  ejectment,  because  no 
one  who  has  not  a  better  title,  can  recover 
against  the  possessor.  But  he  cannot  maintain 
an  ejectment.  If  John  Harmer  took  any  thing, 
it  was  the  reversion  in  fee,  subject  to  the  life- 
nstate  of  Gilmer.  If  John  Ilarmer  dm\  before 
Gilmer,  then,  upon  the  death  of  John  Harmer, 
this  reversion  vested  in  the  commonwealth.  If 
Gilmer  died  before  John  Harmer,  then,  upon 
the  death  of  the  latter,  the  whole  estate  vested 
in  the  commonwealth. 

Then,  as  to  the  treaty  of  1794.  John  Harmer 
having  died  in  1793,  and  the  inheritance  being, 
by  his  death,  cast  upon  the  commonwealth,  it 
was  not  a  subject  within  the  meaning  of  the 
treaty.  John  Lambert  did  not.  at  that  time, 
hold  the  land,  for  it  had  gone  to  the  common- 
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wealth  of  Virginia.  The  treaty  did  not  intend 
to  devest  a  right  actually  vested  in  the  common- 
wealth. 

Mason,  in  reply.  The  word  estate  may  mean 
the  interest  a.s  well  as  the  thing;  but  whether  it 
is  to  have  that  sense  annexed  to  it  or  not,  de- 
pends upon  the  intention  of  the  testator,  col- 
lected from  the  whole  circumstances  of  the  case. 
All  the  facts  found  by  the  verdict  are  to  be 
taken  into  consideration,  to  form  a  correct  idea 
of  the  testator's  intention.  By  the  first  he  clearly 
meant  to  give  the  fee  to  his  brother  and  his 
heirs.  The  second  will  does  not  expressly  re- 
voke the  first,  and  contains  nothing  wliich  can 
be  construed  into  an  implied  total  revocation, 
unless  the  word  estate  conveys  a  fee  to  Doctor 
Oilmer.  All  the  cases  which  have  been  cited 
are  governed  entirely  by  the  intention  of  the 
testator.  Where  the'  intention  was  to  pass  a 
fee,  there  the  word  estate  has  been  adjudged 
sufficient  to  carry  the'  intention  Into  effect. 
The  words  "the  estate  called  Marrowbone,"  in 
common  acceptation,  mean  the  tract  of  land 
called  Marrowbone.  They  cannot  necessarily 
1 16*]  *mean  the  fee-simple,  because  the  estate 
would  still  be  called  Marrowbone,  whether  the 
interest  was  for  life  or  for  years. 

The  case  of  Ch^ter  v.  Painter,  2  P.  Wms. 
JJ6,  has  not  been  overruled.  It  is  consistent 
with  all  the  other  cases.  It  did  not  appear  to 
be  the  intention  of  the  testator  to  give  the  fee, 
and,  therefore,  although  the  word  estate  was 
used,  it  was  held  that  the  fee  did  not  pass.  This 
shows  that  the  word  estate  is  not  alone  suffi- 
cient. Where  words  may  be  used  in  a  large  or  in 
a  contracted  sense,  the  true  construction  is  to  be 
sought  only  by  the  intention  of  the  person 
using  them. 

In  the  present  will  of  1786  there  is  no  pre- 
amble stating  it  to  be  the  intention  of  the  tes- 
tator to  disi)ose  of  all  his  estate  by  that  will ; 
nor  Hs  there  any  residuary  devise.  As  the 
first  will  is  not  expressly  revoked,  the  two  wills 
are  to  be  considered  as  forming  but  one  will. 
In  such  a  case,  the  rule  of  construction  is,  that 
every  clause  shall  be  carried  into  effect  if  pos- 
sible. No  repugnance  shall  be  presumed,  if 
the  whole  can  stand  together;  and  if  one  con- 
struction will  reconcile  the  various  parts,  and 
another  will  make  them  repugnant,  the  former 
is  to  be  adopted.  To  suppose  that  the  word 
estate,  in  the  last  will,  conveyed  the  fee,  would 
be  to  create  a  repugnance  to  the  first  will,  and, 
therefore,  that  construction  is  not  to  be  given 
to  the  word  if  it  will  bear  another.  It  must  he 
admitted,  that  it  may  be  used  in  two  senses.  In 
one  it  means  the  thin^  and  the  interest ;  in  the 
other  it  means  the  thing  only.  The  one  may 
be  termed  the  technical,  and  the  other  the  com- 
mon sense  of  the  word.  By  giving  it  the  lat- 
ter construction,  the  two  parts  of  the  will  can 
be  reconciled,  and,  therefore,  that  construction 
ought  to  he  adopted. 

It  is  conceded  that  the  legal  estate  in  the 
trustees  cannot  be  set  up  against  the  cestui  que 
trust  It  ought  also  to  be  admitted,  that  this 
doctrine  holds  between  those  parties  only;  but 
as  to  every  body  else,  the  trust  and  the  leral 
estate  remain  separate  to  support  the  trust.  In 
such  a  case  the  commonwealth  cannot  take 
by  office  found,  but  must  sue  in  chancery  to 
have  the  trust  executed  for  its  benefit. 

It  will  not  be  contended  that  the  trustees 

;)84 


were  not  competent  to  take  and  hold  the  prop- 
erty in  trust.  The  *devi8es  to  John||*117 
Harmer  and  John  Lambert  were  contingent. 
If  the  contingency  has  not  happened,  the  trus- 
tees still  hold  for  the  purpose  of  executing  the 
trust  when  tlie  contingency  shall  happen.  John 
Harmer  died  in  1793,  before  the  contingency 
happened  upon  which  his  devise  depended. 
Upon  his  death,  John  Lambert's  right  under 
the  will  accrued.  He  had  a  title  under  the 
trust;  and  the  treaty  of  1794  protects  it.  The 
treaty  is  a  nullity  unless  it  protects  such  rights 
as  this.  If  it  protects  only  good  and  inde- 
feasible titles,  it  is  wholly  useless,  for  such 
titles  can  protect  themselves. 

But  if  any  right  vested  in  John  Harmer,  then 
the  title  of  Lambert  is  good  as  his  heir  at  law. 
For  the  jury  have  found  him  to  be  heir  at 
law  of  George  Harmer;  but  he  could  not  be 
the  heir  of  George,  if  John .  left  any  children ; 
and  if  John  left  no  children,  then  is  Lambert 
heir  to  John.  The  conclusion  is  irresistible; 
as  much  so  as  if  the  jury  had  found  it.  As  to 
the  objection  that  Lambert's  mother  might  be 
sister  of  the  half  blood,  it  would  prevent  him 
from  being  heir  to  George  as  well  as  to  John. 

February  1 8.  This  cause  was  again  argued  at 
this  term  by  the  same  counsel,  before  Gushing. 
Paterson,  Washington,  and  Johnson,  JtuUicejf. 
Marshall,  Ch.  ./.,  having  formerly  been  of 
counsel  for  one  of  the  parties,  did  not  sit,  and 
Chase, ./..  was  absent. 

The  argument  took  nearly  the  same  course  as 
before. 

Minor,  for  the  plaintiff  in  error,  in  addition 
to  his  argument  as  already  reported,  contended, 
that  the  rule  of  the  common  law,  which  re- 
quires words  of  limitation  to  create  a  fee-sim- 
ple, was  never  departed  from  until  after  the 
statute  of  wills;  and  even  then  the  courts  did 
not  depart  from,  but  only  softened,  the  rule; 
and  that  only  in  cases  where  the  intention  was 
clear  to  pass  the  fee.  £  Atk.  lOS,  TinieweU  f>. 
Perkins. 

He  then  went  into  a  minute  examination  of 
the  following  cases,  viz. :  Cowp.  240,  Beatoes  r. 
Blmkett ;  '2  Vez:  48,  BaiUs  t.  Gale;  t  J>r.  91, 
WUson  r.  Robertion;  1  Mod.  100  S.  C;  1  Saa-. 
^S6,  QmnteM  of  Bt-idgeirxtter  v.  Duke  *of\^\  18 
Bolton;  1  Vez.  228,  Goodmn  v.  Goodwin;  Cku. 
temp.  DdlKtt,  284,  Tarnier  v.  Morse;  3  P.  Wm*. 
296,  Taniwr  v.  Wyse ;  2  Vern.  690,  Beaeheroft 
V.  Be<i/^heroft;  and  Cos.  temp.  Talbot,  157,  Ih- 
betson  n.  Ikckioith;  and  from  the  whole  deduced 
this  principle,  that  the  intention  of  the  testator 
must  be  so  clear  as  not  to  admit  of  a  doubt ;  for 
if  there  is  the  smallest  ground  of  doubt,  the 
court  will  not  disinherit  the  heir. 

He  also  cited  the  case  of  Markant  and  Tttvt- 
den,  from  Gas.  Eg.  Abr.  211,  pi.  22,  where  it 
was  held,  tliat  the  words ' '  all  the  rest  and  residue 
of  my  estate,  chattels  real  and  personal,"  carried 
only  a  life  estate ;  and  the  case  of  Bowman  t.  MU- 
banke,  1  Lee.  ISO,  in  which  the  woixls  were,  "  I 
give  all  to  my  mother,  all  to  my  mother.**  Yet 
there,  although  every  feeling  of  the  heart  is  en- 
gaged in  support  of  that  filial  piety  which  could 
so  fervently  speak  its  intention  of  giving  his 
whole  estate  to  his  mother,  it  was  held  that  the 
land  did  not  pass.  In  our  case,  the  feeling  are 
all  thrown  into  the  opposite  scale :  the  devise  is 
to  a  stranger  in  exclusion  of  the  heir;  and  that 
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beir  the  very  brother  to  whose  bounty  the  tes- 
tator was  indebted  for  this  very  estate. 

•  Uncertain  words  in  a  will  must  never  be 
carried  so  far  as  to  disinherit  the  heir  at  law. 
\nd  though  there  be  words  which  of  them- 
Nelves  would  disinherit  him,  yet,  if  they  come 
in  company  with  other  words  which  render 
iheir  import  less  forcible,  they  ought  to  be  con- 
strued favorably  for  the  heir."  i;?  Mod.  39^, 
Shuifi  V.  Bull,  in  which  case  the  words  of  the 
devise  were,  **  and  all  the  overplus  of  my  estate 
to  be  at  my  wife's  disposal,  and  make  her  my 
executrix. 

In  the  case  of  Moore  v.  JDenn.  2  Bos  A  Pull, 
?^7,  the  words  of  the  will  were,  "  First,  I  giye 
and  devise  unto  my  kinsman,  Nicholas  Lister, 
all  that  my  customary  or  copyhold  messuage  or 
tenement,  with  the  appurtenances,  situate  and 
being  in  £cclesfield  aforesaid,  as  the  same  is 
now  in  the  tenure  or  occupation  of  Valentine 
Sykes:  all  the  rest  of  my  lands,  tenements  and 
hereditaments,  either  freehold  or  copyhold, 
whatsoever  or  wheresoever,  and  also  all  my 
jfoods,  chattels,  and  personal  estate,  of  what 
1  lO*]  nature  or  kind  soever,  after  payment  *of 
my  just  debts  and  funeral  expenses,  I  give, 
devise  and  bequeath  the  same  unto  my  loving 
wife,  Sissily  Can*,  and  I  do  hereby  nominate 
and  appoint  her  sole  executrix  of  this  my  last 
will  and  testament."  Upon  this  devise  it  was 
decided  by  the  house  of  lords,  on  a  writ  of 
error,  that  the  wife  took  only  an  estate  for  life. 

In  the  present  case,  it  is  sufDcient  for  uk  if 
the  words  of  the  will  are  doubtful ;  for  if  the 
intention  to  devise  the  fee  is  not  clear  beyond  all 
doubt,  the  presumption  is  in  favor  of  the  heir 
at  law. 

2.  L^pon  the  question  of  alienage,  in  addition 
to  the  authorities  produced  on  the  former  argu- 
ment, he  cited  Vatighan,  S79,  #.  .5,  and  286,  #. 
J,  that  a  person  born  in  the  plantations  may 
inherit  lands  in  England;  and  g  Tu^k.  edit,  of 
Bl.  Com,  Apv.  p.  53,  54,  61,  6£,  that  the  ante- 
nati  of  Enffland,  who  remained  British  sub- 
jects, after  the  declaration  of  independence,  were 
.still  capable  of  inheriting  lands  in  .America,  or 
holding  those  which  they  already  possessed.* 

Key,  for  the  defendant  in  error,  upon  the 
question  of  the  devise,  took  the  same  ground 
as  in  his  former  argument.' 

There  is  a  difference  in  the  effect  of  the  word 
estate,  when  ased  in  the  preamble  of  a  will,  or 
120*]  in  the  residuary  *clause,  and  when  used 
in  a  specific  devise.  When  used  in  the  devis- 
ing clause,  it  always  carries  the  whole  interest 
of  the  testator  in  the  thing  devised. 

An  argument  has  been  drawn  from  the  man- 


I.— Johnson,  J.  Does  not  the  last  clause  of  the 
will  of  17S6  show  tluit  the  testator  meant,  by  that 
will,  to  dispose  of  his  whole  estate? 

Mason.  That  clause  reLates  only  to  personal  es- 
tate. The  word  property  Is  coupled  with  negroes  and 
horses,  which  shows  in  what  sense  he  meant  to  use 
it.  But  if  It  comprehends  the  reversion  of  the  real 
estate,  yet,  as  he  appointed  no  person  to  make  the 
sale,  the  reversion  would  descend  to  the  heir  at  law, 
until  some  person  should  be  appointed  by  proper 
authority,  to  carry  that  clause  of  the  will  into  effect. 

2.— Washington.  J.  Is  the  will  of  1782  so  exe- 
cuted and  recorded  as  to  pass  lands  ? 

Key.  The  Jury  have  found  that  he  executed  it, 
and  it  is  not  necessary  that  a  will  of  lands  should  be 
recorded  under  the  laws  of  England,  and  the  law  Is 
considered  the  same  in  Maryland.  I  do  not  object 
to  the  will  on  that  account. 
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ner  in  which  the  two  other  estates  are  described ; 
and  it  is  said  that  because  they  are  not  called 
estates,  but  tracts  of  land,  the  devise  clearly 
gives  only  a  life  estate  in  those  two  tracts,  and 
therefore  it  is  to  be  presumed  that  the  testator 
only  meant  to  give  a  life  estate  in  the  Marrow- 
bone tract;  because  he  has  coupled  them  all 
together  by  the  words  *'  likewise  "  and  '*  also." 

But  we  say  that  he  meant  to  give  the  fee  of 
all  the  tracts  to  George  Gilmer,  and  that  the 
words  are  sufficiently  large  to  carry  that  inten- 
tion into  effect. 

In  the  case  of  Cole  v.  BfiwUnmn,  1  SfUk.  234, 
the  words  of  the  devise  were,  '•  I  give,  ratify 
and  confirm,  all  my  estate,  right,  title  and  in- 
terest, which  I  now  have,  and  all  the  term 
and  terms  of,  years  which  I  now  have,  or 
may  have,  in  my  power  to  dispose  of,  after 
my  death,  in  whatever  I  hold  by  lease  from  Sir 
John  Freeman,  and  also  the  house  called  the 
Bell  Tavern,  to  John  Billingsley,"  and  it  was 
adjudged  that  the  fee  of  the  Bell  Tavern  passed, 
by  force  of  the  words  **  and  also,"  which  caused 
the  preposition  "in"  to  be  understood,  so  as 
to  read  "and  also  in  the  Bell  Tavern."  So,  in 
the  present  case,  the  three  specific  objects  of  the 
devise  are  connected  by  the  words  *'  likewise  " 
and  "  also,"  and  you  must  apply  the  first  part 
of  the  devising  clause  to  each  subject,  and  read 
it  thus:  "likewise  I  give  and  bequeath  unto 
Doctor  (Jeorge  Gilmer,  of  Albemarle  c-ounty, 
all  the  estate  in  one  other  tract  of  land  called 
Horse-pasture."  The  word  "likewise"  shows 
that  he  meant  to  give  the  same  interest  in  the 
two  other  tracts,  which  he  had  given  in  Mar- 
rowbone. 

Upon  the  question  of  alienage,  he  contended, 
that  by  the  common  law,  every  num  is  an  alien 
to  that  government  under  whose  allegiance  he 
was  not  bom.  The  capacity  to  inhent  results 
from  the  fact  that  the  heir  and  ancestor  both 
owe  allegiance  to  the  sovereign  of  the  country 
where  the  lands  lie.  The  right  of  inheritance 
is  *derived  only  through  one  common  [♦121 
sovereign.  The  allegiance  due  to  that  sovereign 
is  the  commune  vinculum  which  connects  the 
heir  with  his  ancestor  as  to  the  tenure  of  lands. 
This  common  allegiance  must  exist  at  the  time 
of  the  birth  of  the  heir,  and  continue  unbroken 
till  the  time  of  the  descent.  If  this  allegiance 
is  not  to  be  confined  to  the  sovereign  of  the 
country  where  the  lands  lie.  it  would  follow, 
that  where  the  ancestor  and  heir  were  botli 
natural  bom  subjects  of  a  foreign  state,  (for  in- 
stance, subjects  of  France,)  and  the  ancestor 
should  be  naturalized  in  this  country,  and  be- 
come a  purchaser  of  lands  here,  the  heir,  al- 
though not  naturalized,  would  still  have  a  right 
to  inherit  those  lands,  because  they  both  owed 
allegiance  to  France,  their  common  and  natural 
sovereign. 

The  American  antenoH  may  inherit  lands  in 
England,  because  the  ancestor  and  heir  both 
owed  a  common  allegiance  to  the  sovereign  of 
that  country  where  the  lands  lie.  But  the 
British  arUe/uUi  never  owed  allegiance  to  the 
government  of  this  country,  and,  therefore,  the 
British  heir  cannot  inherit  the  American  lands 
of  his  American  ancestor. 

If,  then,  the  capacity  to  inherit  depends  upon 
a  common  allegiance  to  the  sovereign  of  that 
country  where  the  lands  are,  it  will  follow  that 
when  that  common  allegiance  ceases  to  exist. 
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the  capacity  to  inherit  must  cease  also.  The 
common  allegiance  to  the  sovereign  of  this 
country  ceased  by  the  declaration  of  indepen- 
dence, or,  at  least,  when  that  inde[)endence  was 
acknowledged  by  the  King  of  Great  Britain,  at 
the  treaty  of  peace,  whereby  he  assented  to  the 
withdrawing  our  allegiance;  and  the  principle 
of  the  common  law,  that  natural  allegiance 
must  be  perpetual,  is  not  so  rigid  but  that  it 
may  be  shaken  off  with  the  assent  of  the  sover- 
eign to  whom  it  was  due.  .  For  in  1  H.  H.  P.  C. 
6<?,  Lord  Hale  says,  "that  though  there  may 
be  due  from  the  same  person,  subordinate  alle- 
giances." "  yet  there  cannot,  or,  at  least,  should 
not,  be  two  or  more  co-ordinate  absolute 
allegiances  by  one  person  lo  several  inde- 
pendent or  absolute  princes;  for  that  law- 
ful prince  that  hath  the  prior  obligation  of  alle- 
f'ance  from  his  subject,  cannot  lose  that  inter- 
22*]  est  without  his  own  consent  *by  his 
subject's  resigning  himself  to  the  subjection  of 
another;  and  hence  it  is,  that  the  natural  born 
subject  of  one  prince  cannot,  by  swearing  alle- 
giance to  another  prince,  put  off  or  discharge 
liim  f rom  that  natural  allegiance;  for  this  na- 
tural allegiance  was  intrinsic  and  primitive,  and 
antecedent  to  tlie  other,  and  cannot  be  devested 
without  the  concurrent  act  of  that  prince  to 
whom  it  was  first  due.  Indeed,  the  subject  of 
a  prince,  to  w^hom  he  owes  allegiance,  may  en- 
tangle himself,  by  his  absolute  subjecting  him- 
self to  another  prince,  which  may  bring  him 
into  great  straits;  but  he  cannot,  by  such  a  sub- 
jection, devest  the  right  of  subjection  and  alle- 
giance that  he  first  owed  to  his  lawful  prince." 

Hence,  it  is  clearly  the  opinion  of  Lord  Hale, 
that  natural  allegiance  may  be  devested  and 
(iissolved,  with  the  concurrent  act  of  that  prince 
to  whom  it  was  due ;  and  by  a  note  of  the  edit- 
or, in  the  same  page,  it  seems  that  the  doctrine 
of  perpetual  allegiance  refers  only  to  a  private 
subject's  swearing  allegiance  to  a  foreign  prince, 
and  has  no  relation  to  a  national  withdrawing 
of  allegiance. 

If  the  American  revolution  is  to  be  con- 
Mdered  as  such  a  national  withdrawing  of  alle- 
giance, then  that  withdrawing  was  complete 
and  perfect,  even  before  the  assent  of  the  King 
of  England  was  obtained,  and  the  American 
antmujUi&re  as  totally  absolved  from  all  alle- 
giance to  the  British  King,  as  if  they  had  been 
natural  born  aliens. 

There  being,  then,  no  common  allegiance  be- 
tween the  British  and  the  American  anUnati 
at  the  time  of  the  descent  cast,  there  can  be  no 
capacity  to  inherit  the  one  to  the  other,  even 
were  it  not  necessary  that  the  common  alle- 
giance should  be  to  the  sovereign  of  the  country 
where  the  lands  lie. 

Lord  Hale,  also,  in  the  same  page,  shows  in 
what  sense  Lord  Coke,  in  C(Uvin\  Case,  and 
Bracton,  before  him,  have  used  the  expression, 
^Uidfidemutriusqiie  regis."  He  says,  "it  ap- 
pears by  Bracton,  that  there  were  very  many 
that  haa  been  anciently  adfldem  regis  Anglia* 
123*]  *et  BYancioi,  especially  before  the  loss 
of  Normandy ;  such  were  the  c<nnes  mareschaUiis 
that  usually  lived  in  England,  and  M.  de 
FnyneHy  inarvens  in  Francui,  who  were  adfid/ijn 
utriusque  regis,  but  they  ever  ordered  their 
homages  and  fealties,  so  that-  they  swore  or 
professed  ligeance,  or  lige  homage  only  to  one ; 
and  the  homage  they  performed  to  the  other. 


was  not  purely  lige  homage,  but  rather  feudal, 
as  shall  be  shown  more  hereafter;  and,  ther*»- 
fore,  when  war  happened  between  the  two 
crowns,  remaiieat  personaliter  guilibet  eorum 
cum  ei,  cuifeeerat  Ugeantiam,  etfaeiat  serpitiutn 
debitum  ei  evm  q-uo  nan  steterat  in  persorna, 
namely  the  service  due  from  the  feud  or  fee  he 
holds. '^' 

The  opinion  of  the  court  in  Calvin's  Case,  ^7, 
that  if  the  kingdoms  of  England  and  Scotland 
' '  should  be,  by  descent,  again  divided  and 
governed  by  several  kings,"  **  those  born  under 
one  natural  obedience,  while  the  realms  wen* 
united  under  one  sovereign,  would  remain 
natural  born  subjects,  and  not  aliens,"  was  at 
least  an  extrajudicial  opinion ;  and  it  is  not  very 
clear  what  is  the  meaning  of  it.  Does  it  mean 
that  they  would  be  natural  bom  subjects  of 
both  kingdoms,  or  only  of  that  which  should 
remain  governed  by  the  same  king?  If  tlu- 
former,  yet  the  case  is  not  parallel  to  ours. 
Ours  is  a  case  where  a  new  sovereignty  ha^ 
sprung  up,  and  no  person  could  be  bom  under 
its  allegiance  before  its  existence.  Accordin^r 
to  Calvin's  Case,  allegiance  does  not  depend 
upon  the  country  in  which  the  person  is  bom, 
but  upon  the  obedience  and  subjection  of  that 
country  at  the  time  of  the  birth.  A  person, 
therefore,  born  before  the  independence  of  the 
United  States,  cannot  be  chilled  a  natural  born 
subject  of  the  United  States;  and  if  he  was  not 
here  at  the  time  of  the  revolution,  he  cannot 
maintain  asuit,  as  to  lands  in  this  country,  but  by 
vittue  of  some  express  stipulation  in  a  treaty. 

Mason,  in  reply.  If  the  declaration  of  inde- 
pendence, and  the  treaty,  totally  devested  all 
allegiance,  so  that  the  British  ant^nati  are  aliens 
to  us.  it  would  equally  make  American  anten/i/i 
aliens  to  the  British.  But  we  all  know  that 
cases  have  happened,  in  which  American  anU- 
nati have  been  adjudged  capable  of  inheriting 
*lands  in  Great  Britain;  and  if  those  [*124 
British  decisions  were  correct,  they  must  have 
been  grounded  upon  the  principle  that  our 
anttnaU  were  not  aliens  to  the  King  of  Grt*ai 
Britain ;  and  if  the  declaration  of  independence 
did  not  make  us  aliens  to  them,  it  could  not 
make  them  aliens  to  us. 

The  American  revolution  only  discharged  the 
political  relation  which  subsisted  between  us 
and  the  crown  of  England.  It  did  not  destroy 
individual  rights  or  capacities.  The  revolution 
was  to  accomplish  a  great  national  object.  N(» 
one  individual  can  be  charged  with  it.  It  was 
a  national  act  to  maintain  national  rights,  and 
only  such  rights  were  affected  by  it.  It  only 
absolved  our  allegiance,  but  did  not  ex  neee-si^- 
tate  take  away  the  capacity  to  inherit. 

CusHiNG,  J*  Are  not  allegiance,  and  the  ca- 
pacity to  inherit,  connected  together? 

Mason.  Yes ;  and  therefore  the  common  law 
will  not  consider  the  allegiance  so  totally  ab- 
solved as  to  make  him  an  alien  who  was  bom  a 
subject,  and  thereby  deprive  him  of  the  right 
of  inheritance. 

Although,  by  the  act  of  Virginia,  in  1779, 
Lambert  was  to  be  considered  as  an  alien,  and 
incapable  to  sue,  <Scc. ,  yet  that  act  was  repealed 
by  the  treaties,  and  therefore  he  st^nas  just 
where  he  did  before  the  revolution. 

The  private  rights  of  individuals  were  not 
affected  by  the  revolution,  except  by  the  laws 
of  the  several  states. 
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The  object  of  the  treaties  was  to  put  individ- 
uals as  nearly  as  possible  on  the  same  footing 
as  before  the  revolution ;  and  the  words  of  the 
treaties  are  sufficiently  large  to  accomplish  that 
purpose.  They  are,  "  and  that  no  person  shall, 
on  that  account,  suffer  any  future  loss  or 
damage."  If  Lambert  is  on  that  account  to  be 
deprived  of  his  right  of  inheritance,  it  will  be 
such  a  loss  and  damage  as  will  be- a  violation  of 
the  treaty  of  1788. 

125*]  "  *What  is  common  law  in  England  is 
common  law  in  Virginia ;  what  is  law  and  jus- 
tice there  is  law  and  justice  here. 

Policy,  lustice,  and  magnanimity  require  that 
we  shoula  apply  the  same  beneficial  rule  to 
them  which  they  have  extended  to  us. 

Paterson,  j.  Would  not  the  decisions  have 
bt-en  the  same  in  England,  if  there  had  been  no 
such  article  in  the  treaty? 

Mason.  Yes,  if  there  are  no  British  statutes 
to  prevent  it;  and  the  decisions  would  have 
lieen  similar  in  Virginia,  if  there  were  no  act 
of  a.«eembly  on  the  subject. 

In  this  position,  I  am  supported  by  a  very 
](suned  judge  in  Virginia.  (Judge  Tuclcer,)  who 
is  not  suspected  of  any  improper  partiahty  to 
Great  Britain,  or  her  subjects.  In  his  notes  to 
Biarkgions's  Commentaries,  pol.  2,  Appendix,  p. 
fhl  <fc  54,  he  says,  '*all  persons  bom  within  the 
United  States,  whilijt  colonies  of  Great  Britain, 
were  natural  bom  subjects  of  the  crown  of 
Great  Britain."  **The  natives  of  the  colonies, 
and  the  natives  of  the  parent  .ntate,  were,  in 
wnsequence  thereof,  of  ecjurtl  capacity  to  in- 
herit or  hold  lands  in  the  different  parts  of 
the  British  Empire,  as  if  they 'had  been  bora, 
and  their  lands  situated  in  the  same  country. 
And  in  fact,  many  native  Americans  did  Jiold 
(States  in  England,  and,  on  the  other  hand, 
j^reat  numbers  of  natives  of  Great  Britain,  who 
had  never  been  in  America,  possessed  estates  in 
lands  in  the  colonies. 

**  By  the  declaration  of  indei)endence,  the 
colonies  became  a  separate  nation  from  Great 
Britain;  yet.  according  to  the  principles  of  the 
hiwHof  England,  which  are  still  retained,  the 
natives  of  lx»th  countries,  born  before  the  sepa- 
ration, retained  all  the  rights  of  birth;  or,  in 
other  words,  American  natives  wert»  still  capa- 
ble of  inheriting  lands  in  England,  and  the 
natives  of  England,  who  remained  subjc^cts  of 
the  Crown  of  Great  Britain,  were  still  capable 
1 26*]  of  inheriting  lands  in  America,  *or  of 
holding  those  which  they  already  jwssessed." 
And  again,  in  p.  61,  he  says,  '^-by  the  common 
law,  upon  the  separation  between  America  and 
Great  Britain  taking  place,  the  natives  of  Great 
Britain  were  constructively  natural  bom  in 
America,  and,  notwithstanding  that  separation, 
might  hold  lands  here,  as  if  they  had  been  resi- 
dents in  America."  After  mentioning  the  act  of 
assembly  of  Virginia  of  May,  1779,  c.  55,  by 
which  they  were  declared  aliens,  he  says,  '*by 
the  treaty  of  peace,  the  common  law  principle 
that  the  antenati  of  both  countries  were  natural 
bom  to  both,  and  as  such,  capable  of  holding,  or 
inheriting  in  both,  seems  to  have  been  revived; 
in  consequence  of  which,  they  are  now  capable 
of  holding,  purchasing,  or  mheriting,  in  the 
same  manner  as  if  they  were  citizens.* 

As  to  the  question  of  the  devise,  it  is  not  de- 
nied that  the  word  estate  is  sufficiently  la^e  to 
carry  the  fee;  nor,  that  the  intention  of  the 
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testator  is  to  govern  the  construction  of  the 
will. 

But,  we  contend,  that  the  word  estate  is  not 
alone  sufficient  to  carry  the  fee.  It  is  only  a 
word  which  courts  will  lay  hold  of  to  effectuate 
the  intention  of  the  testator:  but  then  the  in- 
tention to  pass  a  fee  must  be  clear  beyond  all 
manner  of  doubt,  before  the  court  will  disin- 
herit the  heir  at  law. 

March  1.  The  judges  now  delivered  their 
opinions  seriatim. 

Johnson,  J.  This  is  a  writ  of  error  from  the 
circuit  court  of  Virginia  to  reverse  a  judgment 
in  ejectment  given  ior  the  defendant. 

The  circumstances  of  the  case  come  out  on  a 
special  verdict,  from  which  it  appears  that 
George  Harmer,  under  whom  both  parties  claim, 
was  a  citizen  of  the  state  of  Virginia.  That 
on  the  25th  June,  1782,  he  made  a  will,  by 
which  he  devised  *'  all  the  estate  both  real  anil 
personal  which  (he)  possessed,  or  was  entitled 
to,  in  the  commonwealth  of  Virginia,"  to  cer- 
tain trustees,  ♦"  in  trust  and  upon  these  [*127 
conditions:  that  when  John  Harmer,  (his)  bro- 
ther, (then)  a  subject  of  Great  Britain,  shall  be 
capable  of  acquinng  property  in  this  country, 
then  they,  or  the  survivor  of  them,  do  convey, 
or  cause  to  be  conveyed,  to  him,  in  fee-simple, 
a  good  and  indefeasible  title  in  the  said  estate;" 
and  in  case  John  Hamier  should  not  be  capa- 
ble of  acquiring  such  right  before  his  death, 
he  then  directs  the  conveyance  to  be  executed 
to  his  nephew,  the  plaintiff;  and  in  case  of  his 
not  being  capable  of  acquiring  lands  before  his 
death,  he  directs  the  estate  to  be  sold  and  the 
proceeds  paid  over  to  other  relations. 

In  the  year  1786  George  Harmer  executes  an- 
other will,  which,  as  every  part  of  it  is  material 
to  the  case  before  us,  I  will  pemse  at  length. 
(Here  he  read  the  will  of  1786.)  The  testator 
died  soon  after  executing  the  last  mentioned 
will.  His  brother,  John  Harmer,  died  in  1798. 
having  never  become  a  citizen. 

The  jury  further  find  that  John  Lambert,  the 
plain  tin,  is  a  British  subject,  was  bom  before  the 
revolution,  viz.,  in  the  year  1752,  and  is  heir  at 
law  to  the  testator.  The  treaties  with  Great  Bri- 
tain, and  an  act  of  Virginia,  vesting  in  (Jeorge 
Gilmer  any  interest  that  mayhave  escheated,  are 
also  foimcl  in  the  verdict.  The  land  sued  for  is 
a  part  of  the  Marrowbone  tract.  The  questions 
suggested  are, 

1.  What  estate  is  conveyed  to  George  Gilmer 
by  the  will  of  1786? 

'2.  If  but  an  estate  for  life,  does  the  will  of 
1782  remain  unrevoked  as  to  the  remainder,  so 
as  to  convey  it  to  the  plaintiff? 

3.  And  last.  Is  John  Lambert  disqualified 
to  inherit  as  an  alien ;  or,  if  incapable,  generally 
as  such,  is  he  not  protected  by  the  treaties  ex- 
isting between  this  govemment  and  Great  Bri- 
tain, particularly  the  4th  article  of  the  treaty  of 
London? 

To  form  a  judgment  on  the  first  point,  it  is 
necessary  to  consider, 

♦1.  Tte  general  import  and  effect  [♦128 
of  the  worn  estate,  as  applied  to  a  devise  of 
realty. 

2.  Whether  its  general  import  is  controlled 
or  altere<i  by  the  subsequent  words  used  in  a 
similar  sense  in  the  will  of  1786. 

I  consider  the  doctrine  as  well  established, 
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that  the  word  estate,  made  use  of  in  a  devise  of 
reultv,  will  carry  a  fee,  or  whatever  other  interest 
the  devisor  possesses.  And  I  feel  no  disposition 
to  var}'  the  legal  effect  of  the  word,  whether 
preceded  by  my  or  the,  or  followed  by  at  or  in, 
or  in  the  singular  or  plural  number.  The  intent 
with  which  it  is  used  is  the  decisive  consider- 
ation ;  and  I  should  not  feel  myself  sanctioned 
in  refining  away  the  operation  of  that  intent,  by 
discriminations  so  minute  as  those  which  have 
been  attempted  at  different  stages  of  English 
jurisprudence. 

The  word  estate,  in  testamentary  cases,  is 
sufficiently  descriptive  both  of  the  subject  and 
the  interest  existing  in  it.  It  is  unquestionably 
true,  tliat  its  meanmg  may  be  restricted  by  cir- 
cumstances or  expressions  indicative  of  its  being 
used  in  a  limited  or  particular  sense,  so  as  to 
confine  it  to  the  subject  alone;  but  certainly,  in 
its  general  use,  it  is  understood  to  apply  more 
pertinently  to  the  interest  in  the  subject.  To 
one  not  accustomed  to  the  discriminations  of 
technical  refinement,  it  would  seem  that  no 
doubt  could  be  entertained  as  to  the  interest 
devised  to  Gilmer.  The  plain,  ordinary  import 
of  the  words  would  convey  the  idea  of  an  abso- 
lute disposition  of  every  article  of  property  dis- 
posed of  by  the  will.  That  words  of  inherit- 
ance are  necessary  to  convey  a  fee,  is  certainly 
a  good  general  rule  of  the  common  law ;  but,  in 
the  case  of  wills,  it  is  entirely  subordinate  to 
expressions  of  the  testator's  intention. 

In  the  case  before  us,  there  is  no  necessity 
for  extending  the  decision  of  the  court  l>eyona 
the  words  made  use  of  in  disposing  of  the  Mar- 
rowbone tract.  But  it  is  contended  that  the 
words  adopted  by  the  testator,  in  devising  the 
two  other  tracts,  are  used  in  tjie  same  sense  as 
those  in  the  first  devising  clause,  and  being  of 
129*1  A  *niore  restrict^  signification,  ought 
to  limit  the  word  estate  to  a  description  of 
the  mere  locality.  I  think  otherwise.  When  a 
word  is  made  use  of  to  which  a  clear  legal  sig- 
nification has  been  attached  by  successive  adju- 
dications, it  ought  rather,  in  my  estimation,  to 
control  the  meaning  of  those  of  a  more  equiv- 
ocal purport.  But  the  construction  of  a  will 
ought  to  depend  much  more  upon  the  evident 
intent  of  the  testator,  than  upon  the  strict  im- 
port of  any  term  that  he  may  make  use  of. 
Too  critical  an  examination  of  the  diction  of  a 
will  is  rather  calculated  to  mislead  the  court, 
than  to  conduct  it  to  a  just  conclusion. 

I  infer  the  intent  of  the  testator,  in  the  case 
before  us.  from  the  following  circumstances,  ex- 
tracted from  the  special  verdict. 

1.  In  the  first  clause  of  the  will  of  1782.  the 
testator  makes  use  of  the  expression  "all  the 
estate  both  real  and  personal  whicli  I  possess, 
or  am  entitled  to,  in  the  commonwealth  of  Vir- 
ginia," evidently  under  an  impression  that  the 
word  estate  is  sufficient  to  convey  a  fee;  be- 
cause, out  of  the  estate,  thus  devised  to  his  trus- 
tees, he  instructs  them  to  convey  to  his  brother, 
or  nephew,  in  the  alternative  stated,  a  good  and 
indefeasible  title  in  fee-simple. 

2.  There  is  no  reason  to  mfer,  from  anjrthing 
in  this  case,  that  the  testator  intended  only  to 
make  a  partial  disposition  of  his  property ;  that 
he  intended  to  die  intestate  as  to  any  part  of  it. 
The  fair  presumption  generally  is,  that  he  who 
enters  upon  making  a  will,  intends  to  make  a 
full  distribution  of  every  thing  that  he  possesses. 
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That  such  was  the  particular  intention. of  this 
testator,  I  think  fairly  inferable  from  the  gen- 
eral nature  of  the  residuary  bequest.  The  word 
other,  in  my  opinion,  is  referable  to  the  whole 
preceding  part  of  the  will,  and  excludes,  as  well 
the  lands  devised  to  Gilmer,  as  the  negroes  and 
horses  which  he  directs  to  be  sold.  We  must 
give  it  this  construction,  or  else  suppose,  either 
that  the  word  property,  here  used,  is  confined 
to  personalty,  or,  that  it  includes  every  thing 
that  he  possessed,  both  real  and  personal;  in 
which  latter  case  it  would  comprise  even  the 
lands  previously  disposed  ♦of.  It  fol-  (*130 
lows,  therefore,  that  in  the  clause  in  which  he 
proposes  to  dispose  of  the  whole  residue  of  his 
property,  he  omits  making  any  disposition  of 
any  interest  in  the  lands  in  question ;  evidently 
as  it  impresses  me  upon  the  supposition  that  he 
had  already  disposed  of  his  whole  interest  in 
them.  W^hat  object  could  the  testator  propose 
to  himself  by  dying  intestate  as  to  the  remain- 
der in  fee,  in  the  lands  in  question?  He  knew 
that  his  heir  at  law  was  an  alien,  and,  as  such, 
incapable  of  holding  lands  under  a  government 
to  which  he  did  not  owe  allegiance.  Tliis  cir> 
cumstance  is  evident  from  the  will  of  1782;  and 
it  IS  equally  evident  from  the  same  will,  that  he 
felt  that  repugnance,  which  is  common  to  all 
men,  at  the  idea  of  suffering  his  lands  to  eneheat, 
and  knew  the  means  of  preventing  it. 

I  am  therefore  of  opinion,  upon  ue  first  point, 
that  George  Gilmer  took  a  fee  in  the  land 
which  is  the  subject  of  this  suit,  and  this  opin- 
ion disposes  also  of  the  second  point,  and  ren- 
ders it  unnecesssary  for  me  to  consider  the 
third. 

Washington,  J,  The  only  (juestion  in  this 
cause^which  I  mean  to  consider  is,  whether  the 
will  of  George  Harmer.  made  in  1786,  passes 
to  Qeorgp  Gilmer  an  estate  in  fee,  or  for  life, 
in  the  Marrowbone  land.  The  words  of  the 
clause  containing  the  bequest  are,  *'I  give  to 
Doctor  Georse  Gilmer,  of  Albemarle  county,  all 
the  estate  called  Marrowbone,  lying  in  Heniy 
county,  containing,  by  estimation,  2,585  acres, 
and  likewise,  one  other  tract  called  Horse-pas- 
ture, containing,  by  estimation,  2,500  acres; 
also  one  other  tract  containing,  by  estimation, 
667i  acres,  called  the  Poison-field. 

The  rule  of  law  most  certainly  is,  that  where, 
in  a  devise  of  real  estate,  there  are  no  words  of 
limitation  superadded  to  the  general  words  of 
bequest,  nothing  passes  but  an  estate  for  life ; 
but  since,  in  most  cases,  this  rule  goes  to  defeat 
the  probable  intention  of  the  testator,  who,  in 
general,  is  unacquainted  with  technical  phrases, 
and  is  presumed  to  mean  a  disposition  of  his 
whole  interest,  unless  he  uses  words  of  limita- 
tion, courts,  to  effectuate  this  intention,  will  lay 
hold  of  geneml  expressions  in  the  will,  which, 
from  their  legal  import,  comprehend  the  whole 
interest  *of  the  testator  in  the  thing  [*131 
devised.  But  if  other  words  be  used,  restrain- 
ing the  meaning  of  the  general  expressions,  so 
as  to  render  it  doubtful  whether  the  testator 
intended  to  pass  his  whole  interest  or  not,  the 
rule  of  law  which  favors  the  right  of  the  heir 
must  prevail.  Thus,  it  has  been  determined, 
that  the  words  "all  my  estate  at  or  in  such  a 
place,"  unless  limited  and  restrained  by  other 
words,  may  be  resorted  to  as  evidence  of  an  in- 
tention to  pass,  not  only  the  land  itself,  but  al»[> 
the  interest  which  the  testator  had  in  it.    But 
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words  which  import  nothing  more  than  a  speci- 
fication of  the  thing  devised,  as  **  all  my  lands." 
*'  all  my  farms,"  and  the  like,  have  never  been 
construed  to  pass  more  than  an  estate  for  life, 
even  when  aided  by  an  introductory  clause, 
declaring  an  intention  to  dispose  of  all  his 
estate^  £xcept  for  the  establishment  of  gen- 
eral principles,  very  little  aid  can  be  procured 
from  adjudged  cases  in  the  construction  of 
wills.  It  seldom  happens  that  two  cases  can  be 
found  precisely  alike,  and  in  the  present  in- 
stance, 1  do  not  recollect  that  a  single  one  was 
read  at  the  bar  which  bears  an  analogy  to  it. 
The  case  of  WUHon  v.  Bolnngan,  which  comes 
the  nearest  to  it,  is  of  doubtful  authority.  No 
reasons  are  given  by  the  court  for  their  opinion, 
and,  consequently,  it  is  impossible  to  know 
whether  it  was  or  was  not  influenced  b^  other 
parts  of  the  will.  IbbeUan  f.  Beckinth  was 
decided  upon  a  manifest  intent  to  pass  the  in- 
heritance arising  out  of  the  different  parts  of 
the  will  taken  together,  amongst  which  is  to  be 
found  an  introductory  clause  which,  the  Chan- 
cellor says,  affords  evidence  that  the  testator 
had  in  view  his  whole  estate.  The  cases  of 
Th^  CaufUesi  of  Bridgewater  v.  The  Duke  of 
BoUon,  and  BcnUi  «.  Galey  only  lay  down  the 
general  principle,  which  is  not  denied,  that  the 
word  "estate"  in  a  will,  standing  alone,  and 
unqualified  by  other  words,  is  sufHcient  to  pass 
the  whole  of  the  testator's  interest.  The  words 
"all  my  land  and  estate,"  in  the  case  of  Barry 
r.  Bdgeaorth,  express  so  plainly  an  intention  to 
give  a  fee,  that  I  only  wonder  a  question  could 
have  been  made  of  it.  They  are  quite  as  strong 
as  if  the  testator  had  given  the  land,  and  all  his 
interest  in  the  land,  where  the  word  estate  or 
irUtrut,  unless  construed,  as  was  done  in  that 
case,  would  have  been  perfectly  nugatory.  In 
(roodwin  V.  Goodwin,  the  Chancellor  doubted 
whether  the  word  estate  was  not  so  linuted  and 
restrained  by  strong  words  of  locality  and 
description  as  to  deprive  it  of  the  interpretation 

f^nerally  given  to  it. 
32*]  *In  the  case  now  under  consideration, 
there  is  no  introductory  clause  declaratory  of 
an  intention  in  the  testator  to  dispose  of  the 
whole  of  his  estate;  yet,  I  admit  that  if  he  had 
devised  all  his  estate  called  Marrowbone,  with- 
out using  other  words  calculated  to  limit  the 
technical  meaning  of  the  word  estate,  the  cases 
cited  by  the  defendant's  counsel  would  estab- 
lish, beyond  a  doubt,  that  a  fee  passed.  But  I 
cannot  read  this  clause  of  the  will  without  feel- 
ing satisfied  that  the  testator  did  not  mean  to 
use  the  word  estate  in  its  technical  sense.  For 
he  not  only  varies  the  description  of  the  tracts 
of  land  called  Horse-pasture  and  the  Poison- 
field,  so  as  to  show  that,  with  respect  to  them, 
he  only  meant  to  describe  their  situation  and 
quantity;  but,  by  using  the  word  "  other,"  it  is 
plain,  that  with  respect  to  the  Marrowbone 
estate,  his  design  was  the  same.  Unless,  in  the 
disposition  of  this  latter  estate,  he  had  described, 
or  intended  to  describe  it  as  so  much  land,  he 
could  not,  with  any  propriety,  speak  of  the 
Hone-pasture  estate  as  another  tract  of  land. 
It  t^ill  hardly  be  said  that  the  devise  of  the  last 
tracts  passes  more  than  an  estate  for  life,  unless 
the  word  estate,  before  used,  can  be  transferred 
to  those  tracts,  so  as  to  impart  to  the  expressions 
there  used,  the  technical  meaning  given  to  the 
word  etftate  where  it  stands  alone.    But  I  can- 
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not  perceive  how  this  is  to  be  done  without  sup- 
plying words  not  used  by  the  testator,  and 
which  there  is  no  necessity  for  doing  in  order 
to  make  sense  of  the  clause  as  it  stands.  It 
would,  I  think,  be  going  too  far  to  supply  more 
than  i.s  necessary  to  make  each  devise  a  com- 
plete sentence,  and  then  to  introdyce  the  prepo- 
sition '*  in  "  for  the  purpose  of  making  sense  of 
the  whole.  Yet,  if  this  he  not  done,  the  word 
estate  cannot,  in  respect  to  the  Horse-pasture 
and  the  Poison-field  tracts,  be  pressed  into 
the  service,  and  made  in  any  manner  to  fit  the 
sentence. 

If  only  an  estate  for  life  in  the  Horse-pasture 
and  the  Poison-field  tracts  passed  to  George 
Gilmer,  it  will,  I  think,  be  very  diflScult  to 
maintain  that  the  word  entate,  in  the  same  sen- 
tence, governed  by  the  same  verb,  and  coupled 
with  the  words  which  describe  those  tracts  of 
land,  can  be  construed  to  pass  a  fee. 

The  testator  certainly  uses  the  words  est^tte 
and  tra4:t  of  land  as  synonymous  expressions 
and  then  the  question  will  be,  whether  the  gen- 
erality of  the  first  shall  enlarge  *the  [*133 
plain  and  usual  import  of  the  latter  words,  or 
the  latter  restrain  the  technical  meaning  of  the 
former?  I  know  of  no  case  where  the  word  es 
tate  is  used  at  all,  in  which  its  general  import 
is  limited  and  restrained  by  so  many  and  such 
strong  expressions  descriptive  of  the  land,  and 
totally  inapplicable  to  the  interest  of  the  testa- 
tor, as  in  the  present.  The  words,  tfie  estate 
caUed  Marrow-hone,  lying  in  Henry  county, 
containing,  by  estimation,  so  many  acres,  ex- 
cite, at  first,  no  other  ideas  than  such  as  respect 
the  name  and  situation  of  the  land,  with  the 
number  of  acres  contained  in  it.  The  descrip- 
tion would  be  equally  accurate,  whether  the  in- 
terest of  the  testator  Were  a  fee,  or  a  term  for 
years. 

If.  then,  we  are  to  search  after  and  to  effect- 
uate the  intentions  of  men  supposed  to  be  un- 
acquainted with  legal  phrases,  and  are,  on  that 
accoimt,  to  construe  the  words  they  use  with 
indulgence,  I  think  we  shall  be  more  likely  to  * 
fulfill  this  duty  by  limiting  the  general  import 
of  a  technical  word,  which,  in  its  common  use, 
is  entirely  equivocal,  and  is  rendered  particu- 
larly ambiguous  in  this  case  by  the  words  which 
immediately  attend  it,  than  by  giving  to  the 
words  tra4st  of  land,  a  meaning  wliich  they  do 
not,  in  themselves,  import,  and  are  seldom,  if 
ever,  used  to  express  more  than  a  local  descrip- 
tion of  the  thing  itself. 

As  the  opinion  of  a  majority  of  the  court  is 
in  favor  of  the  defendant  upon  the  construction 
of  the  will,  I  do  not  think  it  necessary  to  say 
anything  upon  the  doctrine  of  alienage,  as  that 
question  may  possibly  come  on  in  some  other 
case,  in  which  it  must  be  decided. 

Patbrson,  J,  The  devise  in  the  will  of 
George  Harmer  was  intended  to  convey  some 
interest  in  the  Marrowbone  farm  to  George  Gil- 
mer; and  the  quantity  of  intei-est,  whether  for 
life  or  in  fee,  is  the  question  now  to  be  consid- 
ered. It  is  a  fundamental  maxim,  upon  which 
the  construction  of  every  will  must  depend, 
that  the  intention  of  the  testator,  as  disclosed 
by  the  will,  shall  be  fully  and  punctually  car- 
ried into  effect,  if  it  be  not  in  contradiction  to 
some  established  rule  of  law.  In  such  case  the 
intention  must  yield  to  the  rule.  This  intention 
is  to  be  collected  from  the  instrument  itself,  and 
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not  from  extrinsic  circumstances;  and,  there- 
134*]  fore,  the  ♦will  of  A.  can  afford  little  or 
no  aid  in  discovering  the  intention  and  ex- 
pounding the  will  of  B.  Indeed,  the  number 
of  cases  which  are  usually  cited  in  arguments 
on  devises,  tend  to  obscure  rather  than  to  illu- 
minate. When,  however,  a  particular  expression 
in  a  will  has  received  a  definite  meaning,  by  ex- 
press adjudications,  8uch  definite  meanmg  must 
be  adhered  to,  for  the  sake  of  uniformity  of  decis- 
ion, and  of  security  in  the  disposal  of  landed  prop- 
erty. It  cannot  be  questioned,  tliat  the  word 
"  estate"  will  carry  everything,  both  the  land 
and  the  interest  in  it,  unless  it  be  restrained  by 
particular  expressions;  for  estate  is  genus  gen- 
eralmimurn,  and  comprehends  both  the  land 
and  the  inheritance.  1  Salk.  236;  6  Mod.  106; 
Pr.  Ch.  264;  ^  P-  Www.  6£4;  Gas.  temp.  Tal- 
bot, 157;  1  Vez.  226;  2  Vez.  179;  3  Atk.  486; 
5  Burr.  2638;  1  Term  Bep.  411.  The  word 
"estate"  is  the  most  general,  significant,  and 
operative,  that  can  be  uted  in  a  will,  and  ac- 
cording to  all  the  cases,  may  embrace  every  de- 
gree and  species  of  interest.  If  the  word  *'  es- 
tate" stand  bv  itself,  as  if  a  man  devise  "all 
his  estate  to  A,"  it  carries  a  fee  from  its  estab- 
lished and  legal  import  and  operation.  Stand- 
ing thus  per  se,  it  marks  the  intention  of  the  tes- 
tator, passes  the  inheritance  to  the  devisee,  and 
controls  the  rule  in  favor  of  the  heir  at  law.  It 
is  true,  that  this  word,  when  coupled  with 
things  that  are  personal  only,  shall  be  restrained 
to  the  personalty.  NoscUur  a  socUs.  The  word 
*'  estate"  may  also,  from  the  particular  phrase- 
ology, connected  with  the  apparent  intent  of  the 
testator,  assume  a  local  form  and  habitation,  so 
as  to  limit  its  sense  to  the  land  itself.  Here  un- 
common particularity  of  description  is  requisite, 
so  as  to  leave  the  mmd  perfectly  satisfied,  that 
the  thing  only  was  in  contemplation,  and  noth- 
ing more.  A  description  merely  local  cannot 
be  extended  beyond  locality,  without  departing 
from  the  obvious  import  of  the  words;  and 
thus  making,  instead  of  construing,  the  will  of 
the  testator.  But  when  no  words  arc  made  use 
of  to  manifest  the  intention  of  the  testator  that 
the  term  "estate"  should  be  taken,  not  in  a 
general,  but  in  a  limited  signification,  then  it  will 
pass  a  fee;  because,  the  law  declares,  that  it 
designates  and  comprehends  both  the  subject 
and  the  interest.  Nay,  such  is  the  legal  import 
and  operation  of  the  word  "  estate,"  that  it  car- 
ries a  fee,  even  when  expressions  of  locality  are 
annexed.  To  illustrate  this  position  by  appo- 
135*1  site  and  adjudged  *case8:  If  a  man  in 
his  will,  says,  "  I  give  all  my  estate  in  A,"  it 
has  been  held,  that  the  whole  of  the  testator's 
interest  in  such  particular  lands  passed  to  the 
devisee,  though  no  words  of  bmitation  are 
added.  2  P.  Wms.624.  So  the  word  "  estate  " 
was  held  to  carry  a  fee,  though  it  denoted  lo- 
cality, "as  my  estate  at  KirbyHall."  2 Atk. 
37,  fuffiid  V.  Page,  S.  C.  Barn,  Cha.  Bep.  9. 
On  which  Lord  Hardwicke  observed,  that 
though  this  is  a  locality,  yet  the  question  is, 
whether  it  is  such  a  locality  as  is  sufiicicnt  to 
show  the  testator's  intention  merely  to  be  to 
convey  the  lands  themselves,  and  not  the  inter- 
est in  them.  He  was  of  opinion,  that  the  words 
were  descriptive  both  of  the  local  situation,  and 
the  quantity  of  interest.  And  in  Ibbetmn  v. 
Beckicith,  Lord  Talbot  observed,  that  the  word 
"  estate,"  in  its  proper,  legal  sense,  means  the 
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inheritance,  and  carries  a  fee.  Why,  indeed, 
may  not  locality  and  interest  be  connected,  and 
the  same  words  express  and  convey  both?  To 
exclude  interest  in  the  subject,  the  expressions 
coupled  with  the  word  "  estate  "  must  be  so  re- 
strictive and  local  in  their  nature,  as  to  convey 
solely  the  idea  of  locality,  and  not  to  Qomi)re* 
hend  the  quantum  of  Interest,  without  doing 
violence  to  the  words  and  intention  of  the  tes- 
tator. Besides,  it  is  a  lust  remark,  repeatedlr 
made  by  Lord  Hardwicke  and  Lord  Mansfield, 
that  where  a  general  devise  of  land  is  narrowed 
down  to  an  estate  for  life,  the  intention  of  the 
testator  is  commonly  defeated,  because  people 
do  not  distinguish  between  real  and  personal 
property;  and,  indeed,  "  common  sense  would 
never  teach  a  man  the  difference;"  and,  there- 
fore, judges  have  endeavored  to  make  the  word 
"estate,  in  a  will,  amount  to  a  devise  of  the 
whole  interest,  unless  unequivocal  and  strong 
expressions  are  added  to  restrict  its  general  sig- 
nification. It  would  be  a  laborious  and  useless 
task,  to  enter  into  a  minute  and  critical  investi- 
gation of  the  great  variety  of  cases  which  bear 
on  this  subject.  They  are  collected  in  a  note 
by  the  editor  of  WiUes's  Bep.  296. 

From  the  whole  scope  and  complexion  of  the 
will  of  Qeorge  Harmer,  it  is  evident  to  mv 
mind,  that  tlie  testator  intended  to  dispose  of  all 
Ills  property,  both  with  regard  to  the  quantity 
and  quality  thereof.  He  aid  not  mean  to  die 
intestate  as  to  any  part  of  his  estate;  but.  on  the 
contrary,  it  was  his  manifest  intention  to  leave 
nothing  undisposed  by  his  will.  He  directs 
that  all  his  negroes,  *hor8e8,  and  other  [*130 
property  be  sold,  4&c.,  which  plainly  indicates 
what  his  intention  was  in  regard  to  the  lands 
which  he  had  previously  devised.  This  last 
clause  evinces  and  illustrates  the  meaning  of 
the  testator,  and  removes  every  particle  of  doubt 
from  my  mind,  as  to  the  true  construction 
which  ought  to  be  put  on  the  word  "estate." 
To  effectuate  this  intention,  the  term  "  estate  '* 
is  to  be  taken  in  its  largest  signification,  as 
comprehending  both  the  subject  and  the  inter- 
est, the  land  and  the  inheritance. 

Amidst  the  great  mass  of  cases  arising  on 
wills,  it  is  impossible  to  select  any  two  that  are 
exactly  similar.  The  variety  of  expressions  is 
infinite ;  and  it  is  from  the  language  that  we  are 
to  discover  the  intent.  The  same  word,  indeed, 
may  be  taken  in  a  different  sense  in  different 
wills,  and  even  in  different  parts  of  the  same 
will,  owing  to  its  juxtaposition,  its  associations, 
and  the  manner  in  which  it  is  placed  and  used. 
The  case  of  Baili*  v.  Gale,  in  2  Vez.  48,  may 
serve  to  elucidate  the  devise  under  review,  in 
more  points  than  one.  "I  give  to  my  son, 
Charles  Gale,  all  that  estate  I  bought  of  Mead, 
after  the  death  of  my  wife."  These  expressions 
seem  strongly  to  mark  locality  in  contradia- 
tinction  to  interests.  But,  what  says  my  Lord 
Hardwicke?  "  I  am  of  opinion,  that  both  the 
thing  itself,  and  the  estate,  property,  and  inter- 
est the  testator  had,  pass  by  the  devise.  Sever- 
al questions  have  arisen  in  courts  of  law  and 
equity  on  devises  of  this  kind;  but,  all  the  latter 
determinations  have  extended  and  leaned*  as 
much  as  possible  to  make  words  of  this  kind 
comprehend,  not  only  the  thing  given,  but  the 
estate  and  interest  the  testator  had  therein. 
But,  it  is  objected,  the  pronoun  "my"  is  not 
added ;   there  was  no  occasion  for  it.    It  was 
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necessarj  he  Hhoiild  use  such  words  as  point  out 
the  whole  interest  in  the  land,  which  is  suffl- 
-ciently  done  by  the  other  words;  for  he  bought 
of  Mead,  the  land  and  the  fee-simple  in  the 
land ;  which  is  agreeable  to  the  construction  of 
the  word  estate,  being  sufficient  to  describe  the 
thing,  and  the  interest,  as  it  is  in  the  case  of  all 
mv  estate."  So,  in  the  present  will,  the  words, 
**  1  give  all  the  estate  called  Marrowbone,"  con- 
tain a  description  of  the  land,  and  the  interest 
in  it.  The  case  in  Vezey  is  particularly 
137*]  *applicable,  and  worthy  of  attention  in 
another  respect,  as  it  affords  a  complete  answer 
to  the  distinction  which  was  ingeniously  raised, 
and  attempted  to  be  sustained  between  the  im- 
port of  the  word  •*  my  "  and  **  the  "  in  devises 
like  the  present.  The  counsel  for  Lambert  con- 
tended, that  the  word  the,  "  all  the  estate,  "was 
descriptive  of  the  thing;  whereas,  the  word 
wy.  **allmy  estate,"  was  descriptive  of  the 
interest  &s  well  as  of  the  thing.  But,  in  the 
ease  of  BaUuf  v.  GtUe,  Lord  Hardwicke  held, 
with  great  clearness,  that  there  was  no  differ- 
ence between  a  devise  of  all  my  estate  at  N., 
and  a  devise  of  all  the  estate  at  N. ;  and  that  a 
fee  passed  in  either  case.  Nor  out^ht  this  opin- 
ion to  be  considered  as  extrajudicial;  for  the 
K-uunsel  in  BaiUs  v.  Gale  insisted,  that  the  pro- 
noun my  was  necessary  to  make  the  devise 
•cany  a  fee;  and,  therefore,  it  claimed,  very 
properly,  the  notice  and  decision  of  the  court. 
Accordmg  to  this  opinion,  a  devise  of  tfie  estate 
called  Marrowbone,  in  the  county  of  Henry, 
must  have  precisely  the  same  construction  and 
effect,  as  a  devise  of  all  my  estate  called  Mar- 
rowbone, in  the  county  of  Henry;  which,  it 
appears  to  me.  would  unquestionably  give  a 
fee. 

Some  expressions  in  a  will,  as,  **I  give  my 
farm,  my  plantation,  my  house,  my  land,"  do, 
of  themselves,  contain  no  more  than  a  descrip- 
tion of  the  thing,  and  carry  only  an  estate  for 
life,  because  unconnected  with  words  of  inherit- 
ance, or  other  words  of  a  similar  import.  For 
we  are  not  permitted  to  enlarge  the  estate  of  a 
•devise,  unless  the  words  of  the  devise  itself  be 
■sufficient  for  that  purpose.  In  the  present  de- 
vise, the  words,  "  all  the  estate  called  Marrow- 
Iwne,"  are  competent  to  carry  the  degree  of 
interest  contend^  for  on  the  part  of  the  defend- 
ant; and  this  construction  accords  with  the 
intention  of  the  testator,  as  disclosed  by  his  will. 
Whether  it  would  not  have  been  more  beneficial 
lo  society  to  have  observed,  from  the  first,  the 
same  technical  phraseology  and  strictness  of 
legal  terms  in  devises,  as  in  conveyances  of 
landed  property,  is  a  question  which  may  amuse 
the  theoretical  jurist;  but  which,  as  judges,  we 
cannot  seriously  discuss;  for  it  is  a  leading 
axiom  in  our  system  of  jurisprudence,  not  to  be 
138*]  shaken  by  judicial  authority;  *that  the 
intent  of  the  testator,  so  far  as  it  is  consistent 
with  the  principles  of  law,  must  be  attended  to, 
and  control  the  decision.  I  am,  therefore,  of 
opinion,  that  the  words,  **  I  give  to  George  Gil- 
mer all  the  estate  called  Marrowbone,  m  the 
cotyitv  of  Henry,"  give  a  fee,  being  descriptive, 
equally  of  the  quantity  of  interest,  and  locality 
of  the  thing  devised. 

C/USHiNo,  J.  The  first  question  in  this  case 
is,  whether  the  devise  to  George  Gilmer,  in  the 
will  of  Gkorge  Harmer,  made  in  1786,  carries 
a  fee  by  the  words,  "  all  the  estate  call  Marrow- 
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bone,  in  the  county  of  Henry,  containing,  by 
estimation,  2,585  acres  of  land,"  &c. 

Wills  are  expounded  more  favorably,  to  carry 
the  intent  of  the  testator  into  effect,  than  con- 
veyances at  common  law,  which  take  effect  in 
the  lifetime  of  the  parties;  wills  being  frequently 
made  by  people  enfeebled  by  age  or  indisposi- 
tion, and  without  the  aid  of  counsel  learned  in 
the  law.  Therefore,  words  not  so  technical  for 
the  purpose,  have,  in  a  great  variety  of  cases, 
for  above  a  hundred  years,  been  construed  by 
the  judges,  to  carry  a  fee,  which  would  not  do 
so  in  a  deed. 

In  a  numl)er  of  cases,  the  word  *'  estate"  has 
been  determined  to  comprehend  the  whole  in- 
terest in  the  land.  Among  those  adduced,  there 
are  several  which  appear  to  me  essentially  in 
point  to  the  present  case. 

In  the  case,  ^  Lev.  91,  (a  ease  which  has  since 
been  held,  by  good  judges,  to  be  good  law,)  a 
devise  of  "all  my  tenant  right  estate,  at  B.'in 
Underbarrow,"  was  determined  to  import  a  fee. 

I  see  no  essential  difference  between  that  case 
and  this;  except  the  article  "the"  instead  of 
the  pronoun  "my,"  which,  in  common  sense, 
and  in  the  opinion  of  Lord  Hardwicke,  makes 
no  difference.  "  All  the  estate  "  is,  at  least,  as 
extensive  and  comprehensive  as  "  all  my  estate. " 

In  £  P.  Wms,  523,  the  words,  "  all  my  lands 
and  estate  in  upper  Catesby,  in  Northampton- 
shire," were  adjudged  *to  carry  a  fee.  [*139 
That  agrees  with  the  case  at  bar,  except  that 
the  word  "lands"  precedes  "estate,"  which  I 
think  immaterial.  ' '  Estate  "  is  the  most  opera- 
tive word. 

In  the  case  of  BailU  t,  Oale,  2  Vez.  4S,  a 
devise  of  "all  that  estate  that  I  bought  of 
Mead,"  was  determined  by  Lord  Hardwicke  to 
be  of  a  fee.  This,  I  think,  is  substantially  like 
the  case  at  bar;  and  by  him,  that,  the  or  my, 
makes  no  material  difference.  Add  tolhis, 
what  seems  to  make  the  point  conclusive,  ttie 
testator  appears  to  have  a  design  to  dispose  of 
his  whole  estate. 

The  other  cases  cited  do  not  appear  to  con- 
tradict these;  but,  varying  in  some  circum- 
stances, seem  not  so  directlj'  applicable;  yet, 
by  the  spirit  and  reasonings  attending  them, 
they  tend  to  confirm  the  rectitude  of  the  other 
decisions  which  are  more  directly  in  point. 

The  latter  part  of  the  devise  in  question,  of 
several  tracts  of  land  immediately  succeeding 
the  devise  of  "all  the  estate  called  Marrow- 
bone, in  the  county  of  Henry,"  &c.,  if  consid- 
ered as  not  carrying  a  fee,  1  conceive,  would 
not,  however,  control  or  restrict  the  prior  part 
of  the  devise  of  "  all  the  estate  called  Marrow- 
bone," &c.  Rather  than  that,  I  should  suppose 
the  former  part  would  carry  spirit  and  meaning 
to  the  latter.  But  that  is  not  necessary  now  to 
be  determined. 

The  first  point  being  determined  in  favor  of 
the  defendant,  the  former  judgment  must  be 
affirmed. 

Cited— 10  Wheat.  235  ;  4  Cranch  821 ;  10  Pet.  177. 


•HODGSON  t.  BUTTS.        [*140 

A  mortgraare  of  chattels  in  Vlrifinia  is  void  as  to 
creditors  ana  subsequent  purchaserts  unless  it  be 
aclcnowledired,  or  proved  by  the  oaths  of  three  wlt- 
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nesses,  and  recorded  in  the  same  manner  as  oonvey- 
anceH  of  land  are  required  to  be  acknowlodgred  or 
proved,  and  recorded. 

ERROR  to  th^  circuit  court  for  the  District 
of  Columbia,  sitting  at  Alexandria,  in  an 
action  for  money  had  and  received,-  to  recover 
from  the  defendant,  who  was  master  of  the 
schooner  Mississippi,  the  amount  of  freight 
received  by  him  subsequent  to  the  mortgage  of 
the  said  schooner,  by  R.  &  J.  Hamilton  (the 
former  owners)  to  the  plaintiif . 

On  the  trial  of  the  general  issue,  the  plaintiff 
took  two  bills  of  exception,  and  the  verdict  was 
for  the  defendant. 

The  first  bill  of  exceptions  stated  the  follow- 
ing facts: 

That  the  plaintiff,  to  support  his  claim,  pro- 
duced a  deed  from  R.  &  J.  Hamilton,  by  which 
they  bargained  and  sold  to  'the  plaintiff  the 
schooner  Mississippi,  then  in  the  port  of  Alex- 
andria, and  the  cargo  of  the  ship  Hannah,  then 
at  sea,  &s  security  to  indemnify  and  save  harm- 
less the  plaintiff,  as  indorser  of  their  notes,  to 
the  amount  of  10,000  dollars.  If  they  should 
indemnify  him  within  days  after  the 

arrival  oi  the  cargo  of  the  ship  Hannah,  if  it 
should  arrive  before  the  return  of  the  schooner 
Mississippi  from  her  then  intended  voyage  to 
New  Orleans;  or,  if  the  cargo  of  the  Hannah 
should  not  arrive  before  the  return  of  the 
schooner,  then  within  days  after  her 

return,  then  tlie  deed  should  be  void :  but,  if 
they  should  fail  to  indemnify  the  plaintiff 
within  the  periods  mentioned,  then  he  was  to 
sell  the  cargo  of  the  Hannah,  and  the  schooner 
and  cargo.  The  deed  also  contained  the  fol- 
lowing covenant :  ' '  And  we  do  moreover  bind 
ourselves,  our  executors  and  administrators, 
and  also  the  freight  and  inward  cargo  of  the 
said  schooner  Mississippi,  to  exonerate  the  said 
Wiliiam  Hodgson  from,"  &c.  "It  being  the 
true  intent  and  meaning  of  these  presents,  to 
bind  ourselves,  our  schooner  called  the  Missis- 
141*]  sippi,  her  tackle,  ♦apparel  and  furni- 
ture, her  freight  and  inwara  cargo,  and  the 
cai^  of  the  ship  Hannah,  to  exonerate,"  &c. 

The  execution  of  the  deed  was  in  the  follow- 
ing form: 

"In  witness  whereof,  the  said  Robert  and 
James  Hamilton  have  hereunto  set  their  hands 
and  afllxed  their  seals,  this  fourth  day  of  May, 
1800.  Robt.  &  Ja8.  Hamilton,  (seal.) 

Signed,  sealed  and  deUvered,  / 
in  the  presence  of  j" 

Ch.  Stmhb, 
Jambs  D.  Lowry," 

"At  a  court  of  hustings,  held  for  the  town 
of  Alexandria,  Ihe  6th  of  October,  1800,  this 
bill  of  sale,  from  Robert  and  James  Hamilton 
to  William  Hodgson,  was  proved  to  be  the  act 
and  deed  of  the  said  Robert  Hamilton  for  self 
and  for  James  Hamilton,  by  the  oaths  of 
Charles  Simms  and  James  D.  Lo^ry,  witnesses 
thereto,  and  ordered  to  be  recorded. 

"G.  Denealb,  Clerk" 

The  plaintiff  also  produced  in  evidence  the 
register  of  the  schooner,  with  an  indorsement 
thereon  in  these  words,  "At  the  request  of  the 
within  named  Robert  and  James  Hamilton  and 
William  Hodgson,  merchants,  of  the  town  of 
Alexandria,  I  hereby  certify,  that  the  within 
mentioned  vessel    is    mortgaged    by  the  said 
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Robert  and  James  Hamilton  to  the  said  Will- 
iam Hodgson,  to  secure  the  payment  of  tbt* 
sum  of  ten  thousand  dollars,  as  witness  my 
hand,  this  thirteenth  day  of  May,  one  thou8aD<i 
eight  hundred.         Chas.  Page,  Dy.  CoUr." 

It  was  proved  that  the  said  register,  with  the 
indorsement  thereon  as  aforesaid,  was  delivered 
to  the  defendant  previous  to  the  sailing  of  the 
said  schooner.  That^she  sailed  from  [*1422 
Alexandria  to  New  Orleans  about  the  14th  of 
May,  1800,  from  New  Orleans  to  Jamaica,  and 
from  Jamaica  she  arrived  at  Alexandria  about 
the  27th  of  November,  1800;  at  which  time, 
and  not  before,  she  was  put  into  the  actual  pos- 
session of  the  plaintiff,  under  a  new  and  abso- 
lute bill  of  sale,  executed  by  Robert  and  James 
Hamilton  to  the  plaintiff,  at  that  time.  That 
the  defendant  received  the  freight  of  the  cargo, 
carried  from  New  Orleans,  at  Jamaica.  Xo- 
evidence  was  adduced  to  show  that  the  plaint- 
iff had  ever  given  notice  to  the  defendant  that 
he  should  look  to  him  for  the  freight  (other 
than  the  indorsement  on  the  register.) 

On  the  part  of  the  defendant,  evidence  wan 
adduced  to  prove  that  R.  &  J.  Hamilton,  on 
the  12th  May,  1800,  were  indebted  to  a  certain 
John  Haynes,  in  the  sum  of  884  dollars,  for 
wages  as  a  seaman,  previously  earned;  184  dol- 
lars of  which  were  earned  on  board  the  said 
schooner,  and  200  on  board  another  of  their 
vessels.  That  being  so  indebted,  R.  Hamilton, 
on  the  Idth  of  May,  1800.  gave  the  said  HavneK 
an  order  on  his  brother  James,,  then  in  New 
Orleans,  stating  a  balance  of  384  dollars  to  be 
due  to  him,  with  some  interest,  and  requesting 
his  brother  to  pay  it.  That  on  the  same  day,, 
they  were  indebted  to  the  defendant,  in  the 
sum  of  800  dollars,  for  wages  due  him,  as  mas- 
ter of,  and  disbursements  on  account  of,  the 
schooner,  on  a  previous  voyage,  which  sum  R. 
Hamilton  requested  his  brother  James,  at  New 
Orleans,  to  pay,  by  letter  of  that  date.  That 
the  defendant  received  his  sailing  orders  and 
instructions  from  R.  Hamilton,  in  the  name  of 
R.  &  J.  Hamilton,  on  the  14th  of  May,  1800, 
before  he  sailed  from  Alexandria.  That  the 
vessel  was  conducted  entirely  under  the  direc- 
tions of  R.  &  J.  Hamilton,  from  the  date  of  the 
mortgage,  on  the  4th  of  May,  1800,  until  the 
27th  01  November,  1800,  when  she  was  deliv- 
ered to  the  plaintiff. 

That  on  the  voyage  from  Alexandria  to  New 
Orleans,  the  defendant  met  James  Hamilton,  in 
the  river  Mississippi,  and  showed  him  tiie 
orders  in  favor  of  the  defendant  and  of  John 
Haynes,  and  requested  payment.  That  James 
Hamilton  replieid,  that  he  had  no  money  to 
satisfy  the  said  orders;  that  the  defendant 
*mu8t  wait  until  the  vessel  earned  [*14d 
enough  to  pay  them,  and  desired  the  defend- 
ant to  pay  them  out  of  the  first  money  the  ves- 
sel should  earn,  by  freight  or  otherwise.  That 
the  vessel  proceeded  to  New  Orleans,  and  from 
thence  with  a  cargo  to  Jamaica,  where  the 
freight  was  received,  and  out  of  the  same  the 
defendant  paid  Haynes  the  384  dollars,  and  ap- 
plied 800  dollars  to  the  discharge  of  his  gwn 
claim.  That  the  vessel  then  sailed  from  Ja- 
maica, and  arrived  at  Alexandria  on  the  27th 
of  November,  1800.  That  after  her  arrival, 
and  after  possession  delivered  to  the  plmntiff. 
the  latter  paid  the  expenses  and  disbursements 
of  the  voyage,  which  became  due  on  her  ar- 
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rival,  by  the  orders  of  the  defendant.  The 
plaintiff  also  insured  the  vessel  for  the  said 
?oyaji^,  and  paid  the  premium  thereon,  after 
her  departure  for  New  Orleans.  It  was  also 
proved,  that  on  the  defendant's  return  to  Alex- 
andria with  the  vessel,  and  before  the  plaintiff 
took  possession  of  her,  and  received  his  abso- 
lute bill  of  sale  as  aforesaid,  the  defendant  ren- 
dered to,  and  settled  with,  R.  and  J.  Hamilton, 
an  account  current  of  the  expenses  and  profit^i 
on  the  said  voyage,  in  wtiich  they  gave  credit 
for  the  order  in  favor  of  himself,  and  that  in 
favor  of  Haynes. 

Upon  this  statement  of  the  evidence,  the 
plaintiff  prayed  the  court  to  instruct  the  jury, 
that  he  was  entitled  to  recover  of  the  defend- 
ant the  sum  of  1,184  dollars,  thus  admitted  to 
have  been  received  for  freight,  and  applied  to 
the  discharge  of  the  two  orders;  which  the 
court  refused  to  do,  and  directed  the  jury  to 
find  a  verdict  for  the  defendant,  if  they  found 
the  facts  to  be  as  stated. 

The  2d  bill  of  exceptions  stated  that  the 
plaintiff  prayed  the  court  to  instruct  the  jury, 
that  if  they  should  be  of  opinion,  from  the  evi- 
dence aforesaid,  that  the  defendant  received 
information  of  the  mortgage  from  Robert  Ham- 
ilton, before  the  schooner  sailed  upon  the  said 
voyage,  the  plaintiff  was  entitled  to  recover  the 
fiaid  1.184  dollars,  which  the  court  also  refused 
to  do,  and  directed  the  jury,  as  before,  -that 
their  verdict  ought  to  be  for  the  defendant. 

This  case  was  first  argued  at  February  term, 
1804. 

144*]      ♦February  27.  1804.    E.  J.  Lee,  for 
the  plaintiff  in  error. 

The  law  of  mortgages  is  the  same  both  as  to 
land  and  personal  property. 

The  case  is  to  be  considered,  first,  upon  com- 
mon law  principles;  and,  second,  upon  the 
statute  law  of  Virginia. 

First  point.  That  the  mortgagee  is  the  legal 
proprietor  of  the  mortgaged  subject;  and  as 
rach,  he  is  entitled  to  receive  the  rents  and 
profits  after  notice  of  the  mortgage,  unless  the 
contrary  be  stipulated. 

Hie  mortgagee  of  lands  leased  becomes  enti- 
tled to  the  rent  from  the  time  of  executing  the 
conveyance;  for  the  rents  and  profits,  as  well 
as  the  Und,  are  liable  for  the  debt. 

As  soon  as  the  conveyance  is  executed,  the 
estate  is,  in  law,  vested  m  the  mortgagee,  and 
his  power  to  take  actual  possession  exists  from 
that  moment.  For  these  principles,  see  BmceU 
on  Mortgage$,  79,  80,  81. 

The  mortgagee  is  the  absolute  proprietor  and 
the  true  owner.  1  Vex.  S61,  Ryau  v.  Rowles. 

If  lands  be  mortgaged  to  one,  the  interest  in 
them  is  in  the  mortgagee  before  forfeiture;  for 
he  has  purchased  the  lands  upon  a  valuable  con- 
sideration, as  the  law  wilt  intend ;  and  though 
the  mortgageor  may  redeem  by  means  of  an 
agreement  &tween  the  parties,  if  he  does  not, 
the  estate,  in  law,  is  absolute,  without  any  other 
act  to  be  done,  to  pass  the  estate;  although  the 
mortgageor  has  in  him  the  equity  of  redemption. 
15  nn.  Abr.  U- 

A  mortgage  is  defined  to  be  the  appropria- 
tion of  a  specific  thing  to  certain  purposes.  It 
does  not,  in  the  case  of  a  mortgage,  require  the 
delivery  of  the  article,  in  order  to  transfer  the 
right  and  title  to  it. 
145*]     *A  mortgagee  of  real  property  may 
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bring  an  ejectment  to  get  possession  against  any 
person  in  possession;  and  may  also  bring  an 
action  for  the  mesne  profits;  so  he  may  bring 
trover  for  personal  property,  and  in  the  estima- 
tion of  his  damages,  a  charge  for  the  interme- 
diate produce  or  profits  of  the  article  converted 
would  not  be  rejected,  but  would  be  taken  into 
the  account.  So  he  may  bring  detinue,  without 
anv  proof  of  possession  in  the  mortgagee. 

2d.  Possession,  upon  common  law  principles, 
is  not  necessary  in  order  to  give  title  in  the 
transference  of  property.  It  is  true,  that  pos- 
session in  the  vendor  after  the  transfer,  is  prima 
facie  evidence  of  fraud,  and  this  is  the  only 
effect  of  such  possession;  but  as  to  the  proof  of 
fraud,  it  is  not  conclusive.  It  may  be  rebutted 
by  testimony  showing  the  transaction  bona  fide. 

The  only  use  in  delivering  possession,  is  to 
prevent  strangers  being  deceived  by  a  false 
credit,  which  the  possession  in  the  vendor  i» 
calculated  to  produce.  This  reason  cannot  be 
applicable  in  this  case  to  Butts;  1.  Because 
Butts  knew  of  the  mortgage;  2.  Because  the 
debt  due  to  him  from  the  Hanoiltons  was  an 
antecedent  debt. 

If  the  Hamiltons  had  been  declared  bank- 
rupts, their  assignees  could  not  have  claimed 
the  vessel  or  the  freight;  because  both  were 
pledged  as  a  security  to  Hodgson.  See  the 
bankrupt  law  of  the  United  States. 

Upon  common  law  principles,  the  mortgagee 
must  be  considered  as  the  legal  proprietor  of 
the  vessel. 

3d.  But  the  act  of  the  legislature  of  Virginia 
places  the  question  beyond  a  doubt,  and  proves 
that  possession  is  not  necessary  to  constitute  the 
ownership.  See  Virginia  Lawn,  167,  Rerised 
Code  of  1802,  1  Wash.  177. 

The  legal  owner  of  the  vessel  is  entitled  to  re- 
ceive the  freight.     MarsJiaU  on  Insuraf^e,  9S. 

*The  mortgagee  of  a  vessel  in  a  late  [*14B 
case  has  been  considered  as  the  owner,  and  as 
such,  liable  for  repairs  done  to  her  before  he 
received  actual  possession.  7  Tenn  Rep.  306. 
In  this  case  the  decision  in  Ghiniiery  r.  Black- 
frnrne,  1  H.  Bl.  Rep.  117,  is  not  considered  as 
correct. 

The  two  cases  of  Jackson  v.  Vernon,  1  H.  Bl. 
114,  and  Ckinnery  v.  Blaekbume,  which  will  be 
relied  on  by  the  defendant,  will,  upon  exami- 
nation, be  found  not  to  meet  the  question  which 
arises  in  this  case. 

In  the  case  of  Jackson  r.  Vernon,  the  ques- 
tion was,  whether  the  mortgagee  was  liable  for 
the  repairs  to  the  ship ;  it  was  decided  he  was  not, 
because,  the  mortgageor  himself  ordered  the 
repairs;  as  the  person  who  makes  repairs  on  a 
ship,  has  a  claim  on  the  person  ordering  them, 
it  was  supposed  the  credit  was  given  to  him, 
and  upon  this  ground  it  was  held  the  mortgagee 
was  not  liable. 

In  the  case  of  Chinnery  v.  Blacktntrne,  Mer- 
ry field  acted  as  the  owner;  he  navigated  the 
vessel,  and  made  all  contracts  about  her,  from 
London  to  Antigua.  He  was  on  board  of  her 
on  the  voyage,  and  at  Antigua  gave  the  com- 
mand of  the  vessel  to  another  captain ;  he  also 
insured  the  vessel ;  and  at  Antigua  acted  per- 
sonally in  command  of  the  ship.  This  is  not 
like  the  case  at  bar;  for  in  this,  Hamilton  did 
not  furnish  the  vessel,  or  man  her  after  the 
mortgage,  nor  did  he  insure  her;  but  Hodgson 
did  the  last  act.     But  both  cases  are  doubted  in 
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tlie  cose  7  7a;7»  Rep.  S06,  and  by  AbboU,  16, 
who  says,  they  do  not  furnish  a  case  for  the 
decision  of  the  question,  who  is  entitled  to  the 
freight,  which  a  case  of  a  contract  made  by  the 
master  in  that  character  will;  which  is  our  case. 

There  is  a  distinction  in  a  court  of  equity  and 
a  court  of  law,  where  the  mortgageor  acta  as  the 
master  of  the  vessel.  In  the  court  of  equity,  he 
is  considered  as  owner;  but  not  so  in  a  court  of 
law.  Mariih.  4S^,  453.  Hamilton  never  acted 
as  master. 

147*]  *4th.  The  contract  in  words,  binds 
and  includes  the  freight.  To  which  it  is  ob- 
jected, that  future  freight  is  too  remote  an 
mterest  to  be  transferred;  freight,  or  a  hope,  or 
expectation,  is  such  an  interest  as  may  be 
insiu'ed;  and,  if  insurable  it  may  be  granted. 

Goods,  as  well  as  their  expected  prwiuce,  may 
be  granted.  Prec.  in  Chan.  285.  It  is  not  com- 
petent for  Butts,  who  claims  under  Hamilton, 
to  object  that  the  freight  is  not  included  or 
passed  bv  the  deed.     Cowj).  600. 

5th.  'the  objection,  that  Robert  Hamilton 
exercised  authority  over  the  vessel,  bjn  giving 
instructions,  is  not  of  any  weight,  in  the  mouth 
of  Butts;  because  Butts  had  a  full  knowledge  of 
tin;  lien  of  Hodgson;  and  also,  because  it  does 
not  appear  that  Hodgson  authorized  this  inter- 
ference. 

The  directions  of  James  Hamilton,  that  Butts 
was  to  wait  until  the  vessel  earned  enough  to 
pay  him,  is  also  without  weight;  because  tfames 
Hamilton  was  ignorant  of  the  arrangement 
which  his  partner  had  made;  and  of  which 
Butts  might  have  informed  him;  but  not  having 
<ione  so,  ne  \&  the  more  culpable. 

6th.  Hamilton  had  no  right  to  appropriate 
the  freight  to  any  other  person,  than  that  speci- 
tied  in  hLs  deed  of  mortgage.  If  he  had  not, 
Butts,  his  servant,  had  not. 

Butts  must  be  considered,  either  as  the  ser- 
vant of  Hamilton,  or  of  Hodgson ;  if  the  servant 
of  the  former,  and  imdertakes  to  act  as  such, 
he  had  no  right  to  apply  the  money  in  the  man- 
ner he  did.  If  he  undertook  the  command  as 
Hodgson's  servant,  he  had  no  right  to  apply 
the  freight  to  the  payment  of  a  debt  due  from 
Hamilton. 

7th.  Butts  having  accepted  of  the  command 
of  the  vessel,  with  a  full  knowledge  of  the  lien 
upon  her,  and  her  future  freight,  he  tacitly 
consented  to  apply  the  freight  according  to  the 
agreement  between  Hamilton  and  Hodgson ;  if 
148*]  he  intended  otherwise  at  the  *time,  he 
has  been  guilty  of  a  fraud  which  ought  not  to 
avail  him  in  a  court  of  law. 

8th.  The  captain  had  no  lien  for  his  800 
dollars,  due  for  his  own  wages  on  the  vessel. 
The  mate  had  no  lien  on  this  vessel  for  200  dol* 
lars,  they  being  earned  on  board  of  a  different 
vessel,  and  in  a  different  voyage.  The  balance 
of  the  mate's  wages  was  only  184  dollars.  The 
mate,  by  accepting  an  order  on  James  Hamilton, 
for  384  dollars,  the  whole  of  the  wages  due  him, 
agreed  to  accept  payment  in  a  different  way 
from  the  usual  one ;  which  destroys  the  lien  on 
the  vessel  for  the  184  dollars.  Salk.  ISl. 

Besides,  for  this  184  dollars,  Butts,  as  the 
captain  of  the  vessel  when  it  was  earned,  was 
liable;  and  the  moment  he  paid  that  .sum,  the 
mate's  lien  was  gone.  The  captain  has  no  lien 
on  the  vessel  for  the  wages  he  pays  the  seaman 
but  has  on  the  freight,  for  the  wages  of  the 
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voyage  in  which  the  freight  was  earned.  The 
mate,  by  assigning  the  bill  on  James  Hamilton, 
could  not  assign  any  lien  he  had  on  the  vessel. 

9th.  As  to  the  justice  of  the  case.  Hodgson 
has  paid  the  seamen's  wages  for  the  voyage 
which  earned  the  freight;  and  Butts  is  to  re- 
ceive the  benefit. 

Jones,  contra.  First.  As  to  the  validity  of 
the  deed;  and. 

Second.  As  to  its  effect,  if  valid. 

1st.  The  vessel  was  in  port  at  the  time  of  the 
deed,  and,  therefore,  (possession  not  having 
been  delivered,)  it  is  void  as  to  creditors.  The 
possession  is  dispensed  with  only  when  the  ves- 
sel is  at  sea.  1  Cooke's  B.  L.  339,  Stevens  r. 
CoU;  Id.  357,  HaU  t.  Gurmy;  1  WU».  26o, 
By  all  V.  BoUe,  and  the  case  of  Buseel  tf.  Uamil" 
ton,  in  this  court,  ante,  vol.  1,  p.  309. 

As  to  the  act  of  assembly,  if  the  deed  would 
have  been  bad  without  recorduag,  there  is  noth- 
ing in  the  act  to  make  it  good.  From  affirma- 
tive words,  a  negative  may  sometimes  be  im- 
plied, but  not  e  converso.  The  words  of  the  act, 
are, ' '  all  deeds  of  trust  and  mortgages  whatsoever 
*Bhall  be  void  as  to  all  creditors  and  sub-  [*14rO 
sequent  purchasers, unless  they  shall  be  acknowl- 
edged or  proved,  and  recorded  according  to  the 
directions  of  this  act."  That  is  to  say,  a  deed, 
although  good  in  every  other  respect,  yet  if  not 
acknowledged  or  proved,  and  recorded,  shall 
be  void.  It  cannot  possibly  be  construed  to 
make  good  a  deed  which  would  have  been  be- 
fore fraudulent. 

2d.  The  deed  is  also  void  for  want  of  con- 
taining the  register  according  to  the  directions 
of  the  act  of  Congress,  vol.  £,  p.  147, «.  14.  This 
act  is  mandatory,  and  if  the  construction  of 
the  act  of  assembly  contended  for  ui  correct, 
the  register  is  necessary;  for  the  affirmative 
words  of  the  act  of  Congress  imply  a  n^^tive 
as  strongly  as  the  act  of  assembly  implies  an 
affirmative. 

dd.  The  plaintiff  waived  this  deed,  by  taking 
possession  under  a  new  and  absolute  deed  of 
the  same  property,  before  the  mortgage  was 
forfeited,  and  before  he  had  exercised  any  right 
of  ownership.  This  new  deed  implies  a  new 
consideration,  and  that  a  new  bargain  was  made. 
by  which  the  old  contract  was  waived. 

4th.  The  consideration  of  the  deed  was  in- 
demnity. A  mere  possibility  of  suffering  is  not 
a  sufficient  consideration  against  third  persons. 
It  is  only  good  between  the  parties. 

Second  point.  As  to  the  effect  of  the  deed, 
if  valid. 

The  plaintiff,  by  the  terms  of  the  deed  itself, 
could  not  meddle  with  the  schooner,  until 
days  after  her  return  from  her  then  intended 
voyage  to  New  Orleans,  and  a  failure  on  the 
part  of  the  mort^geors  to  indemnify  him ;  and 
his  only  authont^  then  would  be  to  sell  the 
vessel  and  cargo,  if  not  previously  sold  by  the 
mortgageors. 

If,  then,  the  defendant  did  know  of  the 
mortgage,  he  must  be  presumed  to  know  the 
whole  terms,  and  that  the  plaintiff  could  not  in- 
terfere till  long  after  his  return.  He  also  knew 
that  before  a  forfeiture  of  the  mortga^,  and 
while  the  mortgageor  holds  the  possession,  the 
latter  is  to  be  considered  the  owner.  J  H.  BL 
114f  Jackson  t?.  Vernon,  and  1  H.  Bl.  117,  Chin- 
nery  v.  Blackburn.  Even  in  the  case  of  lands,  a 
mortgageor  has  been  held  to  *beafree-  [*1I!^0 
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holder  and  entitled  to  vote  at  elections.  And  the 
mortgagee  of  a  lease-hold  estate  cannot  be  sued 
by  the  lessor  as  assignee  of  the  lessee,  until  the 
niortgiigee  is  in  possession,  although  the  piort- 
.s:age  be  forfeited,  and  he  has  a  right  of  posses- 
sion. Dtma.  4S6,  Eaton  r.  Jacques;  Doug.  S2, 
Kfeck  r.  IkM. 

The  mortgageors  had  a  right  to  receive  the 
freight,  and  if  so,  they  had  a  right  to  appropri- 
ate' it.  The  freight  is  not  like  rent,  wliich  is 
Slid  to  grow  out  of  the  land.  It  depends  upon 
H  mere  personal  contract.  If  they  had  received 
the  freight,  their  receipt  would  have  been  good 
iiiOtinst  the  plaintiff. 

As  to  the  payment  of  the  expenses  of  the 
voyage  by  the  plaintiff,  it  was  voluntary.  He 
had  his  reasons.  He  made  a  new  contract,  and 
l>aid  the  money  after  he  had  possession  under 
Ills  absolute  purchase  of  the  vessel. 

The  extra  judicial  doubts  of  Lord  Kenyon 
:uid  Abbott  cannot  control  the  strong  and  de- 
cisive cases  of  Jackson  t.  Vernon,  and  Ghinnery 
f.  BHackbum, 

As  to  the  covenant  respecting  the  freight,  it 
is  merely  a  personal  contract,  and  the  plaintiff 
trusted  to  the  personal  security  of  the  mortgage- 
ors. Even  if  they  had  sold  the  inward  cargo, 
the  plaintiff  could  not  recover  against  the  ven- 
iices.  But  the  freight  was  not  even  a  chose  in 
action.  It  was  only  a  possibility.  It  was  not 
in  being,  and,  therefore,  not  capable  of  a  legal 
as!iignment. 

Swann,  In  reply.  The  vessel  was  of  less  value 
when  she  returned  than  when  she  was  mort- 
iniged,  by  at  least  the  difference  of  the  freight. 
Ho<lgHon  paid  the  expenses  of  the  voyage.  It 
is  equitable,  therefore,  that  he  should  receive 
\\w  freight.  The  defendant  had  no  lien  on  the 
vi«el  or  freight. 

Two  questions  seem  to  arise  in  this  cause. 

1.  What  relation  does  the  mortgageor  stand 
in  to  the  mortgagee? 

2.  What  relation  does  the  defendant  stand  in 
idlwth? 

151*]  *1.  By  the  English  law,  possession 
muHt  accompany  the  deed,  except  as  to  vessels 
at  sea.  But  here  possession  is  not  necessary,  if 
the  deed  be  praved  and  recorded  in  a  certain 
manner.  It  is  then  as  valid,  to  all  intents  and 
purposes,  as  if  possession  had  l)een  delivered 
with  the  deed. 

The  court  said  be  need  not  argue  that  point. 
It  had  been  settled.  * 

Swann.  What,  then,  are  the  rights  which 
it  convevs?  As  to  mortgages  of  lands,  the  law 
is  nettled ;  but  not  so  in  the  case  of  a  mortgage 
of  H  ship.  In  England  it  is  settled,  that  a 
mortgagee  of  a  ship  in  pa()Scssion,  is  entitled  to 
all  the  rights  of  i)roperty.  But  if  a  veast^l  be 
mortgaged  while  at  sea,  some  doubts  have 
arisen.  But  here,  by  the  statute,  the  deed  has 
the  same  effect  as  if  possession  had  l)een  given. 
The  mortgagee,  therefore,  has  all  the  right 
of  property;  and  if  in  the  thing  itself,  he  has  it 
al:40  m  its  profits. 

But  this  is  not  a  mere  mortgage.  It  is  also 
an  assignment  of  the  freight  itself.  It  is  said 
to  l)e  the  general  understanding,  that  the  mort- 
;rajfeoT  shall  enjoy  the  profits  until  forfeiture,  or 
possession  given  to  the  mortgagee.     But  if  the 

1.— Probably  aliudln^r  to  the  case  of  CHailmrnt  t>. 
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mortgageor  covenants  expressly  that  the  mort- 
gagee should  receive  the  profits,  this  destroys 
the  tacit  presumption  that  the  mortgageor  should 
receive  them.  At  best,  a  mortgageor  is  only 
"like  a  tenant  at  will,"  and  the  mortgagee  may 
put  an  end  to  his  right  of  taking  the  profits, 
whenever  he  pleases.  lie  has  the  legal  title  to  the 
lent.  Doug.  282,  Moss  v.  Oalimore.  But  it  is 
said  that  the  freight  was  not  in  esse,  and,  there- 
fore, cjould  not  be  the  subject  of  an  assignment. 
But  if  the  covenant  does  not  operate  as  an  as- 
signment of  the  freight,  it  is  sufficient  to  de- 
.stroy  the  tacit  understanding  that  the  mort- 
gageors were  to  receive  and  might  dispose  of  it 
as  thev  pleased. 

2.  in  what  relation  does  the  defendant  stand 
to  the  other  parties? 

Here  was  no  fraud  on  him.  He  had  notice 
of  the  mortgage,  and  the  appropriation  of  the 
freight  to  secure  *the  plaintiff,  before  |^*162 
the  vessel  sailed.  He  took  an  order  tor  his 
money  on  James  Hamilton ;  which  shows  that 
when  he  sailed,  he  did  not  depend  upon  the 
profits  of  this  voyage,  as  to  his  claim  of  800 
dollars.  If  he  had  any  lien  on  the  freight,  it 
was  only  for  his  wages  arising  during  the  same 
vcyage.  If  there  was  any  fraud,  it  was  on  his 
side.  He  never  disclosed  his  claim  to  the  plaint- 
iff before  he  sailed,  nor  after  his  return,  until 
the  plaintiff  had  paid  the  expenses  of  the  voy- 
age. The  record  of  the  mortgage  was  notice 
to  him,  even  if  we  had  not  proved  actual  knowl- 
edge on  his  part.  The  mortgageors  and  the  de- 
fendant, as  their  agent,  were  trustees  for  the 
plaintiff. 

If  a  mortgagee  of  lands  chooses  to  lay  by, 
and  not  demand  the  rents,  and  the  tenants  pay 
them  to  the  mortgageor,  they  shall  be  protected. 
But  why?  Because  they  had  not  notice.  But 
if  they  pay  the  rent  to  the  mortgageor  after 
notice  from  the  mortgagee,  they  pay  in  their 
own  wrong.  This  i^  tne  case  of  the  aefendant. 
He  knew  that  the  mortgageors  had  no  right  to 
appropriate  the  freight. 

February  28,  1804.  Mabshall,  Oh.  J.,  men- 
tioned to  the  counsel,  that  the  Court  had  doubts 
whether  the  mortgage  was  not  void,  for  want 
of  three  witnesses,  under  the  act  of  assembly, 
Bevuied  Code,  p.  165,  for  regulating  conveyan- 
ces. They,  therefore,  continued  the  cause,  to 
ascertain  whether  any,  and  what  decisions,  has 
been  made  in  Virginia  upon  that  point. 

February  25,  \m6.  E.  J.  Lee,  for  the  plaint- 
iff in  error.  The  question  now  Ls,  is  it  neces- 
sary that  the  mortgage  should  be  proved  by 
three  witnesses? 

By  the  second  member  of  the  second  section 
of  the  statute  to  prevent  frauds  and  perjuries, 
it  is  declared,  **  if  a  conveyance  be  of  goods 
and  chattels,  and  be  not,  on  consideration, 
deemed  valuable  in  law,  it  shall  be  taken  to  be 
fraudulent  within  that  act,  unless  the  same  be 
by  will  duly  proved  and  recorded,  or  by  deed 
in  writing  acknowledged  or  proved;  if  the 
same  deed  include  lancfi  ♦also,  in  such  P163 
manner  as  conveyances  for  lands  are  (urected 
to  be  proved  and  recorded,  or  if  the  convey- 
ance he  of  goods  and  chattels  only,  then  ac- 
knowledged or  proved  by  two  witnesses  in  tlie 
general  court,  or  the  court  of  the  county  in 
which  one  of  the  parties  live,  within  eight 
months,  or  unless  possession  shall  really  and 
bona  fide  remain  with  the  donee,"  &c. 
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By  this  law,  if  the  conveyance  is  of  goods 
and  chattels  for  a  consideration  not  deemed 
valuable  in  law,  and  is  proved  by  two  witness- 
es, or  possession  is  with  the  donee,  it  gives  a 
title. 

From  this  part  of  the  act,  the  natural  and 
only  inference  is,  that  if  a  conveyance  is  for  a 
consideration  deemed  valuable  in  law,  it  must 
be  valid,  and  transfer  property  as  absolutely  as 
a  conveyance  for  a  consideration  not  deemed 
valuable,  proved  by  two  witnesses. 

The  latter  part  of  this  section  includes  a 
mortgage,  or  any  other  conveyance  with  a  con- 
dition or  limitation. 

The  first  branch  of  the  second  section  de- 
clares that  all  conveyances  not  made  with  a 
view  to  defraud  creaitors  or  purchasers,  are 
good,  and  does  not  require  its  bein?  recorded. 

The  third  section  of  this  act  refers  to  the 
first  branch  of  the  second  section,  both  being 
taken  from  the  statute  of  Elizabeth. 

The  whole  of  the  fourth  section  of  the  act 
regulating  conveyances,  relates  to  four  different 
objects:  Ist.  An  estate  of  freehold  in  lands; 
2d.  An  estate  of  inheritance  in  lands;  8d.  An 
estate  for  a  term  of  years  in  lands;  4th.  Deeds 
of  settlement  upon  marriage,  wherein  lands, 
slaves,  money,  or  other  personal  thing,  shall  be 
settled  or  covenanted  to  l>e  left,  or  paid  at  the 
death  of  the  party,  or  otherwise,  and  all  deeds 
of  trust  or  mortga&:es  whatsoever,  that  is,  the 
consideration  of  which  is  marriage,  or  which 
relate  to  lands.  Tliese  general  words  are  to  be 
construed  as  referring  to  the  previous  subject 
matter  of  this  section,  and  of  the  previous  sec- 
tions. 

154*^  *If  the  act  a^inst  frauds  and  per- 
juries mclude  not?  this  deed,  then  we  are  to  in- 
quire what  was  necessary  at  common  law  to 
pass  a  title  to  property. 

Personal  property  at  the  common  law  might 
be  acquired,  the  books  say,  in  twelve  different 
ways.  Among  them,  one  is  by  grant  or  con- 
tract. A  contract  is  an  agreement,  upon  a 
sufficient  consideration,  to  do  or  not  to  do  a 
particular  thing. 

No  particular  form  is  prescribed  as  to  mak- 
ing the  contract,  whether  it  must  be  in  writing 
or  otherwise;  it  is  sufllcient  if  the  contract  Ls 
proved. 

And  all  persons  who  have  notice  of  the  con- 
tract are  bound  by  it.  If  A.  sell  to  B.  verbally, 
in  the  presence  of  C,  a  horse,  and  C.  after- 
wards buy  the  same  horse  of  A.,  will  it  be  said 
C.'s  title  18  good? 

No;  because  the  contract  with  B.  transfers 
the  property.    ;?  Black.  447,  44^. 

The  contract  for  the  freight  is  good;  the  law 
does  not  require  a  contract  to  pay  money  out  of 
a  particular  fund  to  be  recorded. 

The  whole  tenor  of  the  act  for  regulating 
conveyances  shows  that  it  relates  to  real  estate 
only,  except  in  the  single  case  of  marriage 
settlements,  which  are  specially  provided  for. 

But  there  is  another  error  apparent  in  the 
record. 

The  plaintiff  paid  to  the  defendant  the  sea- 
men's wages,  upon  the  faith  of  receiving  the 
freight,  if  he  was  not  entitled  to  receive  it,  he 
has  paid  those  wages  by  mistake,  and  may  re- 
cover them  back  in  this  action  against  the  de- 
fendant, to  whose  orders  they  were  paid. 

Swann,  on  the  same  side.    The  fourth  sec- 
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tion  of  the  act  for  regulating  conveyances  says, 
that  all  deeds  of  trust  and  mortpges  whatso- 
ever, shall  be  void,  unless  they  siiall  be  record- 
ed according  to  the  directions  of  that  act;  that 
is,  in  the  county  where  the  "land  conveyed 
lieth. "  Where,  then,  is  a  deed  of  mere  personal 
property  ♦to  be  recorded?  This  shows,  [*  1^5 
that  the  legislature  meant  only  deeds  of  trust 
and  mortgages  of  land. 

C.  Lee,  on  the  same  side,  contended,  that 
there  was  no  statute  respecting  conveyances  of 
personal  property  on  valuabfe  consideration. 
The  statute  of  frauds  speaks  only  of  convey- 
ances made  on  consideration,  not  deemed  valu- 
able in  law.  The  word  good  consideration,  in 
the  3d  section,  means  valuable  consideration, 
otherwise  it  would  be  repugnant. 

Jones,  contra.  It  is  contended,  now,  that  if 
the  mortgage  is  void,  and  the  plaintiff  had  no 
right  10  receive  the  freight,  he  has  paid  the  ex- 
penses of  the  voyage  by  mistake,  and  can 
recover  upon  that  ground.  But  there  is  no  evi- 
dence that  the  expectation  of  the  freight  Wfis 
his  motive  for  paying  those  expenses.  On  the 
contrary,  he  did  not  pay  them  until  after  he 
bad  taken  possession  of  the  vessel,  under  a  new 
contract,  as  an  absolute  purchaser.  The  record 
does  not  state  how  much  he  disbursed,  and. 
therefore,  we  cannot  say  how  much  he  Ls^ 
entitled  to  recover  back,  even  if  he  is  entitled 
to  recover  any  thing.  But  the  defendant  never 
received  the  money  from  the  plaintiff  for  those 
disbursements.  It  is  true  he  gave  orders  to  the 
plaintiff  to  pay,  but  those  orders  were  not  for 
his  own  use,  and  he  never  actually  received  the 
money. 

March  2, 1805.  Marshall,  Ch.  J. ,  delivennl 
the  opinion  of  the  Court. 

This  suit  was  instituted  to  recover  the  freight 
of  a  vessel  of  which  the  plaintiff  was  a  mortga 
gee.  Upon  inspecting  the  deed,  which  is  the 
foundation  of  the  action,  it  appears  to  have 
been  admitted  to  record,  on  the  oath  of  only 
two  subscribing  witnesses.  This  suggested  the 
preliminary  question,  whether  a  dera  of  mort- 
gage, so  recorded,  was  not  absolutely  void  as 
to  creditors  and  subsequent  purchasers?  This 
question  depends  on  the  construction  of  two 
acts  of  the  legislature  of  Yiri^nia.  The  first  is 
entitled  "  An  act  for  regulating  conveyances." 
The  4th  section  of  that  act  is  in  these  words: 
***A11  bargains,  sales,"  &c.  The  first  [♦liSO 
member  of  the  sentence  relates  to  lands  only ; 
the  second  to  marriase  settlements,  wherein 
either  lands  or  personaTestate  should  be  settled ; 
and  the  third  relates  to  deeds  of  trust  and 
mortgages.  Terms  descriptive  of  personal  estate 
are  omitted,  but  the  word  "whatsoever" 
would  certainly  comprehend  a  mortgage  of  n 
personal  chattel,  as  well  as  of  lands,  if  not 
restrained  by  other  words  manifesting  an  intent 
to  restrain  them. . 

It  is  argued  that  this  intent  is  clearly  mani- 
fested. The  whole  act  relates  to  real  estate, 
except  that  part  of  it  which  respects  marriage 
settlements.  Its  title  is  "An  act  concerning 
conveyances."  and  all  its  provisions  are  adapted 
to  the  conveyance  of  lands,  except  in  the  par- 
ticular case  of  marriage  settlements;  and  in 
that  case,  the  act  provioes  expressly  for  record- 
ing a  settlement  of  chattels.  This  act,  it  is 
said,  contains  no  "  directions  "  for  recording  a 
deed  of  trust  or  mortgage  for  a  personal  thing, 
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and.  consequently,  such  deed  cannot  be  with- 
in it. 

The  first  section  of  the  act  respects  convey- 
.-inces  of  lands  only,  and  directs,  that  they  shall 
l)e  acknowledged  or  proved  by  the  oath  of  three 
witnesseb  in  the  general  court,  or  court  of  the 
district,  county,  city  or  corporation  in  which  the 
lands  lie. 

The  second  respects  marriage  settlements,  and 
directs,  that  if  lands  be  conveyed  or  covenanted 
to  be  conveyed,  they  shall  be  proved  and  re- 
corded in  the  same  manner  as  had  been  pre- 
«'nl)ed  in  the  first  section;  but  if  only  slaves, 
monev.  or  other  personal  thing  be  settled,  the 
d<«ed  Is  to  be  proved  and  recorded  before  the 
court  of  the  district,  county  or  corporation  in 
which  the  party  dwells,  or  as  afterwards  di- 
rected. 

The  third  section  relates  onl^  to  the  proving 
and  recording  of  livery  of  seizin. 

Then  follows  the  fourth  section,  which  re- 
(juires,  amone  other  enumerated  conveyances, 
that  "  all  deeds  of  trust  and  mortgages  whatso- 
ever "  shall  be  void  as  to  creditors  and  subse- 
quent purchasers,  if  not  acknowledged  or  proved, 
and  recorded  '*  according  to  the  directions  of 
157*]  *theact."  There  being  no  "directions'* 
which  are  applied  to  mortgages,  unless  lands 
l)e  conveyed  in  them,  it  has  been  argued  that 
such  mortgages  onlv  as  convey  lands  are  com- 
prehended within  the  act. 

The  act,  it  must  be  acknowledged,  is  very 
oliscurely  penned  in  this  particular  respect,  and 
there  is  so  much  strength  in  the  argument  for 
('onfining  it  to  mortgages  of  lands,  that,  if  a 
mortise  of  a  ])ersonal  chattel  could  be  brought 
within  Sie  provisions  of  any  other  act,  the  court 
would  be  disposed  to  adopt  the  construction 
contended  for. 

The  plaintiff  insists  that  such  a  mortgage  is 
comprehended  in  the  2d  section  of  the  "Act  to 
prevent  frauds  and  perjuries. " 

That  act  avoids  frauaulent  conveyances;  and 
declares,  that  deeds  of  personal  chattels,  not 
upon  a  valuable  consideration,  where  the  pos- 
•<es«ion  remains  with  the  donor;  or  a  reservation 
of  interest  in  the  donor,  where  possession  passes 
to  the  donee,  shall  be  fraudulent  and  void, 
unless  proved  and  recorded  according  to  the 
directions  of  the  act.  A  mortgage  made  on  a 
valuable  consideration  would  be  very  clearly 
excluded  from  the  2d  section,  although  the  act 
contained  nothing  further  on  the  subject.  But 
to  remove  the  possibility  of  doubt,  the  3d  section 
declares,  that  the  act  shall  not  extend  to  any 
conveyance  made  "upon  good  consideration 
and  bona  fide."  * 

The  meaning  of  the  word  "good,"  in  the 
.*«tatute  of  frauds,  is  settled  to  be  the  same  with 
"valuable." 

It  is,  therefore,  perfectly  clear,  that  the  case 
is  altogether  omitted,  or  is  provided  for  in  the 
act  concerning  conveyances.  In  a  country 
where  mortgages  of  a  particular  kind  of  personal 
property  are  frequent,  it  c^n  scarcely  be  sup- 
posed that  no  provision  would  he  made  for  so 
important  and  interesting  a  subject.  The  incon- 
venience resulting  from  the  total  want  of  such 
a  provision  would  certainly  be  great ;  and  the 
court,  therefore,  ought  not  to  suppose  the  case 
to  be  entirely  omitted,  if  there  be  any  legisla- 
tive act  wmch  may  fairly  be  construed  to 
158*]  'comprehend  it.     The  act  concerning 
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conveyances,  although  not  penned  with  thai 
clearness  which  is  to  be  wished,  does  yet  contain 
terms  which  are  sufficient  to  embrace  the  case, 
and  the  best  judicial  opinions  of  that  state  con- 
cur in  this  exposition  of  it. 

Although  the  point  was  not  directly  decided 
in  the  case  of  Hill  v.  Claiborne,  the  court  of 
appeals  appear  to  have  proceeded  on  this  con- 
struction; and  Judge  Tucker,  in  discussing  this 
subject,  avows  the  same  opinion. 

Lpon  a  consideration  of  the  act«  on  this  sub- 
ject. Butts  being  a  creditor,  it  is  the  opinion  of 
the  Court,  that  the  deed  of  mortgage,  in  the 
proceedings  mentioned,  was  void  as  to  him. 

The  counsel  for  the  plaintiff  contends,  that, 
although  the  mortgage  deed  be  void,  yet  Hodg- 
son is  entitled  to  recover,  because  he  has  paid 
money  to  the  order  of  ButtB,  under  the  mis- 
taken opinion  that  he  was  entitled  to  the 
freight. 

This  allegation  is  not  made  out  in  point  of 
fact.  Hodgson  was  in  possession  of  the  vessel 
as  the  absolute  purchaser  before  he  paid  for  the 
disbursements  he  is  now  endeavoring  to  recover. 
It  does  not  appear  that  he  paid  these  disburse- 
ments in  the  confidence  of  receiving  the  freight, 
or  that  he  was  not  compellable  to  pay  them  as 
owner  of  the  vessel.  The  freight  had  previously 
been  applied  by  Butts,  under  the  authority  of 
the  Hamiltons,  to  the  pajonent  of  a  debt  due  to 
himself.  He  had  a  right,  as  a  general  creditor, 
to  retain  that  freight  as  against  the  original 
owners,  or  their  assignee. 

The  Court  is  of  opinion,  that  the  judgment  of 
the  circuit  court  is  to  be  affirmed  with  costs. 

Cltod— 18  Peters,  122 ;  1  Brown  162 ;  3  Mason  284. 


♦UNITED  STATES  [♦159 

V. 

BENJAMIN  MORE.» 

No  appeal  or  writ  of  error  llee  in  a  criminal  case, 
from  the  Judgment  of  the  circuit  court  of  the  Dis- 
trict of  Columbia. 

Qacere^  whether  the  act  of  Congress,  nbollshin? 
the  fees  of  Justices  of  the  peace,  in  the  District  of 
Columbia,  can  affect  those  Justices  who  were  in 
commission  when  the  act  was  passed  ? 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Washington,  upon  a 
judgment  in  favor  of  the  traverser,  on  a  de- 
murrer to  an  indictment  for  taking  unlawful 
fees  as  a  justice  of  the  peace  for  the  county  of 
Washing:ton. 

The  indictment  was  as  follows,  viz. :  '*  United 
States,  District  of  Columbia  and  county  of 
Washington,  to  wit : 

"  The  jurors  for  the  United  States,  for  the 
District  of  Columbia,  and  county  of  Washing- 
ton aforesaid,  upon  their  oath  present,  that 
Benjamin  More,  late  of  the  county  of  Washing- 
ton aforesaid,  gentleman,  on  the  10th  day  of 
December,  in  the  vear  of  our  Lord  one  thou- 
sand ei^ht  hundred  and  two,  then  being  one  of 
the  justices  of  the  peace  of  the  Unitea  States, 
for  the  countv  of  Washington  aforesaid,  at  the 
county  of  W  ashington  aforesaid,  by  color  of 
his  said  office,   unlawfully  and  unjustly  did 

1.— Present,  Marshall,  Ch,  J, ;  Cushlnv,  Paterson, 
Chase,  Washinflrton,  and  Johnson,  JugUcea, 
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demand,  extort,  receive  and  take,  of  and  from 
one  Richard  Spalding,  constable,  acting  for  and 
on  behalf  of  one  Joseph  Hickman,  the  sum  of 
twelve  cents  and  a  half  cent,  lawful  current 
money  of  the  United  States,  for  and  as  his  fee, 
for  executing  and  doing  the  duties  of  his  said 
office,  to  wit,  for  rendering  and  giving  judg- 
ment upon  a  warrant  for  a  small  debt,  in  a  case 
between  the  said  Joseph  Hickman,  plaintiff, 
and  one  Joseph  Dove,  defendant,  in  contempt 
of  the  law,  to  the  great  damage  of  them  the  said 
Richard  Spalding  and  Joseph  Hickman,  and 
against  the  peace  and  government  of  the  United 
States.  "  JoiiN  T.  Mason, 

United  Stutss  Attorney /for 
the  District  of  adumbia." 
160*]      *To  this  indictment  there  was  a  gen- 
eral demurrer  and  joinder,  and  judgment  in 
the  court  below  for  the  traverser,  at  July  term, 
1808. » 


♦Mason,  Attorney  for  the  United  [*101 
States  for  the  District  of  Columbia.  The  acl 
of  Congress  of  February  27,  1801,  *rol.  [♦162 
5,  p.  271,  %.  11,  declares,  '*  that  there  shall  Ix' 
appointed  in  and  for  each  of  the  said  counties, 
(in  the  District  of  Columbia,)  ♦such  [♦1«3 
number  of  discreet  persons,  to  be  justices  of 
the  peace,  a*»  the  I*resident  of  the  United 
States  shall,  from  time  to  time,  think  exin*- 
dient.  to  continue  in  office  five  *year8.  [♦104 
And  such  justices,  having  taken  an  oath  for 
the  faithful  and  impartial  discharge  of  the 
duties  of  the  office,  shall,  in  all  matters  ctvil 
and  criminal,  and  in  whatever  ♦n^lates  [♦lO^ 
to  the  conservation  of  the  peace,  have  all  the 
powers  vested  in,  and  shall  perform  all  the 
duties  required  of,  justices  of  the  peace,  as  in- 
dividual magistrates,  by  the  laws  herein  before 
continued  in  force  in  those  parta  of  the  saicl 
district  for  which  they  shall  have  been  respe<-t- 


l.—In  tbe  court  below,  the  opinions  of  the  judges 
wore  delivered  t<>  the  followinflr  effeot : 

Cranch,  J.  The  quet^tion  to  be  decided  upon  this 
demurrer  Is,  whether  the  act  of  Congve&s^  for  at>oi- 
inhinif  the  fees  of  Justices  of  the  peace,  in  the  Di^ 
trict  of  Columbia,  can  ufTect  thoee  Justices  who  were 
in  commission  before,  and  at  the  time  when  that 
act  pH88ed,  and  who  accepted  their  commissions, 
while  those  fees  were  lejrally  annexed  to  the  otBce. 

The  points  made  in  the  argument  of  this  cause  are 
important,  and  some  of  them  not  altoirether  clear 
of  doubt. 

It  has  been  contended  that  Confrress,  in  lefirislatinflr 
for  the  I)ii<trict  of  Columbia,  are  not  bound  by  any 
of  the  prohibitions  of  the  constitution. 

But  thin  is  a  doctrine  to  which  I  can  never  assent. 
Can  it  be  said,  that  CongreKS  may  pans  a  bill  of  at- 
tainder for  the  District  of  Columbia  ?  That  Con§rress 
mav  pass  laws  ex  post  facto  in  the  district,  or  oitler 
soldiers  to  be  quartered  upon  us  in  a  time  of  peace, 
or  make  our  poi-ts  fi*ee  ports  of  entry,  or  lay  duties 
upon  our  exports,  or  take  awav  the  tight  of  trial  by. 
Jury,  in  criminal  prosecutions? 

Yet,  all  this  they  may  do,  if,  in  le^islatingr  for  the 
District  of  Columbia,  they  are  not  restricted  by  tne 
ex  press  prohibitions  of  the  constitution.  The  words 
must  be  positive  and  strong  indeed,  to  Justify  such 
a  construction.  The  only  clause  from  which  such 
an  inference  can  possibly  seem  to  tiow,  is  that  which 
says,  **  CouKress  shall  have  power  to  exercise  exclu- 
sive legislation  in  all  cases  whatsoever,  over  such 
district,"  &c. 

liut  the  whole  instrument  is  to  be  taken  togrether, 
and  even'  part  is  to  be  made  consistent  with  the 
residue,  if  VH>ssible.  That  Congress  mav  legislate 
"  in  all  cases  whatsoever,  over  such  district,'*  &c.  is 
the  greneral  proposition,  and  the  prohibitions  are 
the  exceptions.  The  true  construction  is,  that  Con- 
gress may  legislate  for  us,  in  all  cases  where  they 
are  not  tirohlbited  by  other  parts  of  the  ccmstitu- 
tion.  Tne  express  commands  of  the  constitution 
operate  as  prohibitions  of  every  things  repugnant  to 
such  commands.  In  every  case,  therefore,  where 
Congress  are  not  bound,  either  by  the  commands 
or  prohibitions  of  tbe  constitution,  thev  have  a  dis- 
cretionary power  to  legislate  over  the  district. 

The  constitution  was  made  for  the  benefit  of 
every  citizen  of  the  United  States,  and  there  is  no 
such  cltisson,  whatever  may  he  his  condition,  or 
wherever  he  may  be  situated  within  the  limits  of 
the  territory  of  the  United  States,  who  has  not  a 
right  to  the  protection  it  affords. 

If  Confirress  are  bound  by  the  constitution  in 
legislating  for  this  district,  then  it  becomes  proper 
to  test  the  validity  of  their  legislative  acts,  respect- 
ing the  district,  by  the  provisions  of  the  constitu- 
tion. 

The  3d  article  of  the  constitution  proWdes  for  the 
independence  of  the  Judges  of  the  courts  of  the 
United  States,  by  certain  regulations ;  one  of  which 
is,  that  thev  shall  receive,  at  stated  times,  a  com- 
pensation for  their  services,  which  shall  not  be  di- 
minished during  their  continuance  in  oliloe. 

The  act  of  Congress  of  27th  of  February,  1^1, 
which  constitutes  the  office  of  Justices  of  the  peace, 
and  empowers  them  to  try  personal  demands,  of 
the  value  of  20  dollars,  ascertains  the  compensation 
which  they  shall  have  for  their  services  in  holding 
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their  courts,  and  trying  those  causes.  This  oorii- 
pensatlon  is  given  in  the  form  of  fees,  payable  when 
the  services  are  rendered.  The  causes  of  which 
they  have  cognizance,  are  causes  arising  under  the 
laws  of  the  United  States,  and,  therefore,  the  power 
of  trying:  them  is  part  of  the  Judicial  power  men- 
tioned in  the  tliird  article  of  the  oonstitution,  which 
expresslv  declares,  that  the  Judicial  power  of  the 
United  States  shall  extend  to  all  cases  arising  under 
those  laws. 

It  is  difficult  to  oonoelve  how  a  magistrate  can 
lawtuUy    sit    in    Judgment,    cxercislncr    Judicial 

Eiwers,  and  enforcing  his  Judgments  by  pr«>ce^  of 
w,  without  holding  a  court.  I  consider  such  a 
court,  thus  exercising  a  part  of  the  Judicial  power 
of  the  United  States,  as  an  inferior  court,  and  the 
Justice  of  the  peace  as  the  Judge  of  that  court.  It 
Is  unnecessary  in  this  cause  to  decide  the  queation 
whether,  as  such,  he  holds  his  office  during  good 
behavior;  but  tliat  his  compensation  shall  not  lie 
diminished  during  his  continuance  in  office,  seems 
to  follow  as  a  necessary  consequence  from  the  pro- 
visions of  the  oonstitution.  It  has  been  contended . 
that  the  compensayon  of  the  Justice  of  tbe  peace 
is  not  within  this  provision  of  the  constitution* 
because  the  act  of  Cong^ress  has  not  appointed 
the  stated  times  at  which  it  shall  be  paid.  It  if% 
true,  that  the  act  of  Congress  has  not  said  that  tbt* 
compensation  shall  be  paid  on  any  particular  day 
and  month;  but  it  may.  perhaps,  be  a  compliance 
with  the  clause  of  the  oonstitution,  which  requires^ 
that  it  shall  be  receivable  at  stated  times,  to  sav 
that  it  shall  be  paid  when  the  service  is  rendered. 
And,  we  are  rather  to  incline  to  this  construction, 
than  to  suppose  the  command  of  the  oonatituUon 
to  have  been  disobeyed. 

If,  therefore,  the  constitution  of  the  United 
States  is  obiifiratory  upon  Congress,  when  le^sJat- 
ing  for  this  district;  if  a  Justice  of  the  peace  i9 
a  Judge  of  an  Inferior  court  of  the  United  States; 
and  if  his  compensation  has  once  been  fixed  bv 
law,  a  subseouent  law  for  diminisbinff  that  com*- 
pensatlon  (a  fortiori  for  abolishing  it)  cannot  affect 
that  Justice  of  thepeaoe  during  his  continuance  in 
office;  whatever  effect  it  may  have  upon  those  jus- 
tices who  have  been  appointed  to  olBce  since  the 
passing  of  the  act. 

Marsralij,  J*.,  concurred. 

Kii;rY,  Ch.  J.  This  is  an  indictment  at  common 
law,  against  the  defendant,  a  Justice  of  the  peace, 
for  having,  under  color  of  his  office,  exacted  and 
taken  an  illegal  fee,  as  therein  described. 

The  demurrer  admits  his  being  a  Justice^  and  the 
exaction  and  receipt  of  the  foe,  and  rests  the  de- 
fense on  the  legality  of  such  conduct. 

The  legalitv  of  exacting  and  takingr  fees,  under 
color  of  a  public  office,  must  depend  on  theexprews 
authority  of  law,  and,  therefore,  thenuestion  must 
turn  upon  the  acts  which  have  passed  on  this  sub- 
ject, as  it  respects  the  District  of  Columbia. 

The  Justices  of  the  peace  were  allowed  exprcaslv 
to  receive  fees  for  their  services,  by  the  act  of  Feb- 
ruary, 1801,  section  11,  and  by  the  4th  section  of  the 
act  of  March,  1801,  they  were,  as  coram isalonerK, 
entitled  to  certain  fees  and  emoluments. 

It  is  possible,  that  if  the  Ilth  section  had  onlv  prr»- 
vlded   for  the  .appointment  of  Justices,  wltbout 
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ively  appointed;  and  they  shall  have  copii- 
zancf  in  personal  demands  to  the  value  of  20 
dollars,  exclusive  of  costs,  which  sum  they 
shall  not  exceed,  any  law  to  the  contrary  not- 
withstanding; and  they  shall  be  entitled" to  re- 
wive  for  their  services,  the  fees  allowed  for 
like  services  by  the  laws  herein  before  adopted 
!ind  continued  in  the  eastern  part  of  said  dis- 
trict. 

By  the  4th  section  of  the  act  of  Congress  of 
3d  starch,  1801,  vol,  5,  p.  £88,  the  magistrates  are 
constituted  a  board  of  commissioners,  with 
certain  duties  and  fees  annexed  to  that  office. 
And  by  the  act  of  3d  of  May,  1802.  vol.  6, 
p.  18 1 y  8. 8,  it  is  enacted,  '*  that  so  much  of  two 
acts  of  Congress,  the  one  passed  on  the  27th  of 
February,  1801,  entitled  *'  An  act  concerning 
the  District  of  Columbia,"  the  other  passed  the 
8d  day  of  March,  1801,  supplementary  to  the 
aforesaid  act,  as  provides  for  the  compensation 


to  be  made  to  certain,  justices  of  the  peac^e 
thereby  created,"  "shall  be,  and  the  same  is 
hereby  repealed."  The  question  for  the  decis- 
ion of  this  court  is,  whether  Congress  had  a  con- 
stitutional right  thus  to  abolish  the  fe<^s. 

Jones,  contra.  By  the  act  of*  1801,  certain 
fees  were  annexed  to  the  office  of  justice  of  the 
peace.  The  traverser  was  appointed  under  that 
act,  and  while  the  fees  *were  thus  an-  r*16B 
nexed. '  The  principle  we  contend  for  is,  that 
he  was  a  judge  of  an  inferior  court  of  the  United 
States,  and  protected  by  the  third  article  of  the 
constitution,  which  declares,  that  * '  the  judges, 
both  of  the  supreme  and  inferior  courts,  shall 
hold  their  offices  during  goo<l  behavior,  and 
shall,  at  stated  times,  receive  a  compensation  for 

1.— This  fact  does  not  appear  in  the  record,  but  It 
was  agreed  by  the  counsel  on  t)oth  aides,  that  the 
record  should  be  so  amended  as  to  bringr  the  whole 
merits  of  the  cause  before  the  court. 


4|>eaking  of  their  fees,  the  1st  section,  adopting  the 
laws  of  the  two  states,  mlffht  have  had  the  effect  of 
nvingr  tnem  the  fees  provided  by  the  laws  of  Mary- 
land. But  an  inquiry  Into  this  part  of  the  subject  is 
n<it  important,  beoause,a8  it  has  been  observed  in  the 
course  of  the  argument,  so  much  of  those  two  acts 
a»  provides  for  the  compensation  to  the  justioes,  is 
repealed  by  the  acts  of  May,  18Q2 ;  and  It  is  not  ma- 
terial to  determine  by  which  of  the  sections  the  pro- 
vision was  made. 

The  act  of  18Q2,  section  8,  havin^r  positively  de- 
clared that  this  provision  was  reF)ealed,  and  huvingr 
thereby  left  no  }K)wer  existinif  to  demand  the  fees 
before  allowed,  it  remains  only  to  examine  into  the 
trround  on  which  the  latter  act  is  alleged  to  be  un- 
(.•onstitutlonal  and  void. 

According  to  the  course  which  has  been  pursued 
)>y  the  Supreme  Court,  it  appears  unnecesaarv  to  say 
ttnythinir  about  the  power  oi  a  court  to  examine  into 
the  constitutionality  of  a  law,  until  a  case  has  been 
made  out  to  Justify  such  an  inquiry.  But,  taking 
the  power  for  granted,  we  are  to  inquire  how  it  is 
called  for  in  the  present  instance. 

In  testing  an  act  of  the  Legislature  by  the  consti- 
tution, nothing  less  than  the  positive  provisions  of 
the  latter  can  be  resorted  to,  and  without  absolute 
restriction  by  the  constitution,  the  legislative  power 
i:»  omnipotent  over  subjects  submitted  to  It.  We 
must,  therefore,  reject  the  idea  of  Judging  this  act 
(»n  the  principles  of  a  contract  and  setting  it  aside 
US  an  infraction  of  such  contract. 

In  support  of  the  position,  that  the  act  of  May, 
I)^,  is  unconstitutional  and  void,  the  following  ar- 
trumentshave  been  urged : 

1.  That  a  Justice  is  a  Judicial  officer. 

2.  That  a  Justfce  is  a  court. 

3.  That  a  Justice  shall  receive  for  his  services  a 
cftmpensatlon,  which  shall  not  be  diminished  during 
his  continuance  in  office ;  and  that,  therefore,  taking 
uway  his  fees,  by  rep€«iing  the  act  which  gave 
thctn,  is  diminishing  his  compensation,  and  is  oon- 
trar>'  to  the  constitution. 

The  nature  of  some*  of  the  duties  confided  to  a 
justice  of  the  peace  ma}'  make  tdm  a  Judicial  officer ; 
and  he  might  even  be  admitted  to  be  a  court,  with- 
out bringing  him  within  the  pro\'lsions  of  the  con- 
<titution.  The  first  section  of  the  third  article 
speaks  of  the  Judicial  power  of  the  United  iKtates. 
It  declares  what  couxts  it  shall  be  vested  in,  and 
then  provides,  that  the  Judges  of  such  courts  shall 
hold  their  offices  during  good  behavior,  and  shall, 
Ht  stated  times,  reoeive  for  their  services,  a  com- 
l>ensation,  which  shall  not  be  duninished  during 
their  crmtinuance  in  office. 

When  we  consider  this  Instrument  as  constituting 
a  genenU  govemment,and  defining,  amongst  others, 
IVn  Judicial  |K>wer,  we  must  take  It  in  its  most  ex- 
tensive sense,  as  applying  to  the  whole  of  the  United 
states,  and  not  to  a  particular  territory. 

I  consider,  therefore,  that  the  Judicial  power  given 
to  the  traverser,  as  a  justice  of  the  peace,  is  not,  in 
the  sense  of  the  constitution,  the  Judicial  power  of 
the  United  States ;  and  that  such  Justice  is  not  such 
H  court  as  is  provided  for  In  the  article  and  section 
in  question  The  Justice  does  not,  according  to  that 
article  and  section,  hold  his  office  during  good  be- 
havior; nor  can  the  power  of  receiving  certain 
fees,  which  was  given  by  the  act  of  ISOl,  be  strained 
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to  mean  "receiving  at  stated  times  a  compensation 
for  his  somices." 

The  second  section  of  the  thiixl  article  declaren 
what  subjects  the  Judicial  power,  given  by  the  first 
section,  shall  extend  to.  And  by  comparing  thes*» 
subjects  with  those  which  are  cognizable  by  the  Ju>v- 
tice  in  the  present  case,  it  will  confirm  the  position, 
that  this  Judicial  power  is  not  that  of  the  United 
States,  and  is  not  pro\ided  for  by  this  part  of  the 
constitution. 

Congress,  in  organizing  the  Judiciary  according 
to  the  constitution,  have  created  a  Supreme  (Jouit^ 
and  Inferior  courts.  Some  oif  the  latter  extend  over 
certain  drcuite  composed  of  different  states,  and 
others  are  confined  to  the  respective  stat4>s ;  but  in 
all  oi  them  it  is  the  Judicial  power  of  the  IToiteil 
States  which  is  carried  into  eflfect. 

I  consider  this  Judicial  power  as  being  different  in 
Its  object  and  nature  from  that  which  miiy  lie  the 
effect  of  the  legislative  power  given  to  C  ongress 
over  this  territory,  or  of  tneir  power  to  make  rule?*. 
&c.,  for  such  places  as  may  become  their  property. 

In  order  to  show  that  the  restrictions  contained 
in  the  first  section  of  the  third  article  of  the  const  i« 
tution  do  not  extend  to  a  Justice  in  the  District  of 
Columbia,  it  may  be  necessary  to  make  some  inquir\- 
into  the  prlnoiples  on  which  the  district,  is  erect^il. 

Without  endeavoring  to  solve  all  the  difficulties 
which  have  been  mentioned  in  the  course  of  the 
argument,  I  am  persuaded  that  the  following  posi- 
tions are  correct:  That  the  District  of  Columbia, 
though  belonging  to  the  United  States,  and  within 
their  compass,  is  not,  like^a  state,  a  component  pai't, 
and  that  the  provisions  of  the  constitution,  which 
are  applicable  particularly  to  the  relative  situation 
of  the  Unltod  States  and  the  several  states,  are  not 
applicable  to  this  district. 

That  the  power  of  Congress  to  legislate  for  the 
district  arises  from  the  positive  direction  of  the 
constitution,  in  the  8th  section  of  the  first  article ; 
and  it  may  be  here  material  to  attend  to  the  words 
**  exclusive  legislation,"  and  to  discover  their 
meaning  and  origin. 

By  the  constitution,  the  legislative  power  of 
Corgress  is  confined  to  certain  objects,  and  leaves 
to  the  several  states  a  portion  of  the  legislative 
power  which  they  before  possessed.  But  it  was  the 
intention  of  the  framors  of  the  constitution  to  de-. 
vest  the  ten  miles  square  of  the  privileges  of  a 
state,  and  to  give  to  Congress  the  whole  and  exclu- 
sive power  of  legislation,  as  well  on  the  subjects 
which  had  been  left  to  the  states,  as  on  those  which 
had  been  talcen  from  them  and  given  to  the  general 
government;  that  the  ten  miles  square  is  not  in  a 
situation  to  become  a  state  without  an  amendment 
in  the  constitution,  and  therein  differs  from  the 
other  territories  belonging  to  the  United  States ; 
that  the  word  exclusive  meaning  only  free  from 
the  power  exercised  by  the  several  states,  the  legis- 
lative power  to  be  exercised  by  Congress  may  still 
be  subject  to  the  general  restraints  contained  in 
the  constitution,  though  it  includes  subjects  both 
of  a  genernl  and  local  nature.  Thus  they  are  re- 
strained from  suspending  the  writ  or  hal)€ax 
corjms^  unless  in  the  cases  allowed ;  from  passing 
(within  and  for  the  district)  a  bill  of  attainder  or 
w  post  facto  law  ;  from  laying  therein  a  capitation 
tax;  from  granting  therein  any  title  of  nobilitv  : 
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their  services,  which  s^all  not  be  diminished 
during  their  continuance  in  office." 

A  law  for  abolishing  the  fees  can  only  affect 
those  justices  who  have  been  appointed  since 
the  pa««age  of  that  law. 

It  has  bt*ei>  decided  in  this  court,  in  the  case 
of  Marbury  r.  MadinKm,  {ante,  vol.  i,  p,  162,) 
that  a  justice  of  the  peace  in  the  District  of 
Columbia  does  not  hold  his  office  at  the  will  of 
the  President. 

The  power  to  make  laws  is  expressly  given ; 
the  yiower  to  repeal  is  not,  but  necessarily 
follows.  So  the  power  of  appointment  neces- 
sarily implies  the  power  of  removal,  according 
to  the  maxim,  eujus  est  dare,  ejus  est  disponere. 
This  principle  was  settled  in  Congress  in  the  year 
1789,  after  long  debate  upon  the  tenure  of  office 
of  Secretar}'  of  State,  and  was  expressed  by 
means  of  a  clause  in  the  law  directing  what 
officer  should  take  charge  of  the  papers  m  that 
department,  when  the  Secretary  of  State  should 
be  removed  by  the  President.  Congress  has  no 
power  to  limit  the  tenure  of  any  office  to  which 
the  President  is  to  appoint,  unless  in  the  case 
of  a  judge  under  the  constitution.  The  position 
for  which  we  contend  is  justified  by  principle. 
The  jurisdiction  given  to  a  "justice  of  the  peace 
makes  him  a  judge  of  an  inferior  court.  Lord 
Coke  defines  a  court  to  be  a  place  where  justice 
\»  judicially  administered ;  and  this  definition  is 
recognized  by  Blackstone.  Certain  powers  are 
incident  to  all  courts,  as  to  commit  for  con- 
tempts in  court ;  for  there  is  a  difference  between 
courts  of  record,  and  courts  not  of  record,  as  to 
contempts  out  of  court. 

167*]  *By  the  act  of  1801,  the  justices  of 
the  peace  are  to  have  the  same  powers,  in  all 
matters  civil  and  criminal,  as  were  exercised  by 
the  justices  of  the  peace  in  Maryland.  In  resort- 
ing to  the  Maryland  code  of  laws,  we  find  a 
very  early  act  of  assembly,  which  gives  to  justices 
of  the  peace  the  power  of  punishing  contempts 
in  their  presence.  Indeed,  they  possess  a  vast 
accumulation  of  powers.  They  may  inflict 
whipping,  imprisonment,  and  fine  as  high  as 
50a  pounds  of  tobacco.  They  have  a  much  more 
extensive  jurisdiction  than  many  more  regular 
courts.  They  have  coji^nizance  of  civil  contro- 
versies of  the  value  of  20  dollars.  They  hold 
courts,  they  try  causes,  they  give  judgments,  and 
issue  executions.  Every  one  who  consults  the 
index  to  the  laws  of  Mar^'land,  must  be  satisfied 
that  the  justices  of  the  peace  constitute  very 
important  tribunals,  and  it  is  immaterial  by  what 
name  they  are  called;  they  administer  justice 
iudicially;  they  have,  therefore,  the  power  to 
hold  a  court.  The  traverser  was  appointed  be- 
.  fore  the  repeal.  He  had  a  compensation  which 
is  taken  away  by  the  repeal.  It  is,  therefore, 
so  far  unconstitutional.  It  is  no  objec;.tion  that 
the  tenure  of  office  is  limited  to  five  years.  It 
is  not  the  tenure,  but  the  essence  and  nature  of 
the  office,  which  is  to  decide  this  question.     If 


the  limitation  to  five  years  makes  a  difference, 
it  would  be  an  evasion  of  the  constitution.  But 
it  is  of  no  consequence  how  Congress  have  de- 
termined the  tenure.  It  is  established  by  the 
constitution. 

Mason,  in  reply.  The  constitution  does  not 
apply  to  this  case.  The  constitution  is  a  com- 
pact between  the  people  of  the  United  States  in 
their  individual  capacity,  and  the  states  in  their 
political  capacity. 

Unfortunately  for  the  citizens  of  Columbia, 
they  are  not  in  either  of  these  capacities. 

The  2d  section  of  the  third  article  of  the 
constitution  declares,  "  that  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  in 
law  and  equity,  arising  under  this  constitution, 
the  laws  of  the  United  States  and  treaties  made, 
or  which  shall  be  made,  under  their  authority : 
to  all  eases  affecting  ambassadors,  other  public 
ministers  and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a  party;  to 
*controversies  between  two  or  more  [*168 
states;  between  a  state  and  citizens  of  another 
state;  between  citizens  of  different  states;  be- 
tween citizens  of  the  same  state  claiming  lands 
imder  grants  of  different  states;  and  between  a 
state  and  the  citizens  thereof,  and  foreign  states, 
citizens  or  subjects." 

The  judicial  power  of  the  United  States  can 
only  extend  to  the  cases  enumerated ;  but  the 
judicial  power  exercised  in  the  District  of  Colum- 
bia extends  to  other  cases,  and,  therefore,  is  not 
the  judicial  power  of  the  United  States.  It  is 
a  power  denved  from  the  power  given  to  Con- 
gress to  legislate  exclusively  in  all  cases  what- 
soever over  the  district.  And  it  is  under  this 
clause  of  the  constitution  that  Congress  have 
created  justices  of  the  peace,  and  given  them 
power.  Congress  are  under  no  control  in  legis- 
lating for  the  District  of  Columbia.  Their 
power,  in  this  respect,  is  unlimited.  If  Congress 
cannot  limit  the  tenure  of  the  office,  but  it  must 
be  during  good  behavior,  then  a  law  might  be 
passed  without  the  concurrence  of  the  legislative 
will. 

I  understand  the  case  of  Marhury  t.  MadUon 
to  have  decided  only  that  the  justices  held  dur- 
ing good  behavior  lor  five  years'under  the  law : 
and  not  ^nerally  during  good  behavior,  under 
the  constitution. 

The  general  provisions  of  the  constitution  do 
not  apply  to  our  case.  We  are  the  people  of 
Congress.  They  are  to  legislate  for  u^,  and  to 
their  laws  we  must  submit. 

Jones.  The  executive  power  exercised  within 
the  District  of  Columbia  is  the  executive  power 
of  the  United  States.  The  legislative  power 
exercised  in  the  district  is  the  legislative  power 
of  the  United  States.     And  what  reason  can  be 

fiven  why  the  judicial  power  exercised  in  the 
istrict  should  not  be  the  judicial  power  of  the 
United  Stales?    If  it  be  not  the  judicial  power 


from  makiDfir  therein  a  law  respecting'  the  estab- 
lishment of  religion,  or  ahridiring  the  freedom  of 
speech,  or  of  the  press;  and  from  quartering aol- 
diei-6  therein,  contrary  to,  the  third  amendment. 

But  when  Congress,  in  exercising  exclusive  legis- 
liition  over  this  territory,  enact  laws  to  ^ive  or  to 
talce  away  the  fees  of  the  justices  of  toe  peace, 
such  laws  cannot  be  tested  by  a  provision  In  the 
constitution,  evidently  applicable  to  the  Judicial 
power  of  the  whole  unitea  States,  and  containing 
restrictions  which  cannot,  in  their  nature,  affect 
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the  situation  of  the  justices,  or  the  nature  of  the 
compensation. 
However  ingeniously  the  question  has  been  ar* 

Sued,  I  cannot  feel  any  doubt  in  mv  mind  on  it. 
or  can  I  perceive  any  legal  or  justifiable  ground 
under  which  the  direction  of  the  act  of  1802  has 
been  disregarded.  I  am,  therefore,  of  opinion, 
that  the  judgment  on  the  demurrer  should  be  for 
the  United  States. 

But  the  judgment  of  the  court  is  for  the  de> 
feudant. 

Cranch  3. 


1805 


United  States  v.  More. 


168 


of  the  United  States,  of  what  nation,  state  or 
political  society  is  it  the  judicial  power?  All  the 
ijflicers  in  the  district  are  officers  of  the  United 
States. 

169*]  *By  the  2d  section  of  the  third  article 
of  the  constitution,  the  judicial  power  of  the 
United  States  is  to  extend  to  all  cases  arising 
under  the  laws  of  the  United  States.  All  the 
Jaws  in  force  in  the  district  are  laws  of  the 
United  States,  and  no  ease  can  arise  which  is 
not  to  be  decided  by  those  laws.  What  judicial 
power  is  that  which  is  exercised  by  the  circuit 
coQrt  of  the  district?  They  certainly  exercise 
A  very  respectable  part  of  the  judicial  power  of 
the  Cnited  States.  Was  it  ever  contended  that 
Confess  could  limit  the  tenure  of  the  offices  of 
the  judges  of  that  court?  or  that  the  judges 
were  not  liable  to  impeachment  under  the  con- 
stitution? 

February  18.  The  Chief  Justice  suggested  a 
doubt  whether  the  appellate  jurisdiction  of  this 
court  extends  to  criminal  cases. 

February  22.  Mason,  in  support  of  the  ap- 
pellate jurisdiction  of  this  court  in  criminal 
cases. 

By  the  1st  section  of  the  third  article  of  the 
constitution,  the  judicial  power  of  the  United 
States  is  vested  in  one  Supreme  Court,  and  in 
^uch  inferior  courts  as  the  Congress  may,  from 
lime  to  time,  ordain  and  establish. 

By  the  2d  section  it  is  extended  to  all  cases  in 
law  and  equity  arising  under  the  laws  of  the 
United  States.  This  is  a  case  in  law  arising  un- 
der the  laws  of  the  United  States,  and  is,  there- 
fore, within  that  section. 

"In  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which 
a  state  shall  be  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions,  and  under  such  regula- 
tioas.  as  the  Congress  shall  make." 
1 70*]  ♦Congress  has  made  no  exception  of 
criminal  cases.  I  understand  it  to  have  been 
said  by  this  court,  that  it  is  necessary  that  Con- 
gress should  have  made  a  regulation  to  enable 
tliis  court  to  exercise  its  appellate  jurisdiction. 
Upon  this  point  I  consider  myself  bound  by  the 
case  of  Clarke  ».  Bftzadone,  arUe,  vol.  7,  p.  21:2. 
It  is  clear,  then,  that  this  court  has  the  jurisdic- 
tion, and  the  only  question  is,  whether  Congress 
has  made  such  a  regulation  as  will  enable  this 
court  to  exerci«ie  it. 

Such  a  regulation  is  contained  in  the  14th  seeHon 
ofthejudiciaryactofl789,  vol.  1,  p.  S8, 69,  which 
enacts.  "  that  all  the  before-mentioned  courts  of 
the  United  States  shall  have  power  to  issue  writs 
of  ttrire  facias,  fiabeas  eorptm,  and  all  other 
writs,  not  especially  provided  for  by  statute, 
which  may  l>e  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law."  The  writ  of  er- 
ror in  a  criminal  case  is  a  writ  not  provided  for 
by  statute,  and  necessary  for  the  exercise  of  the 
appellate  jurisdiction  given  to  the  Supreme 
Court  by  the  constitution,  and  agreeable  to  the 
principles  and  usages  of  law.  This  court  has, 
therefore,  the  pwwer  to  issue  it. 

There  is  no  reason  why  the  writ  of  error 
should  be  confined  to  civil  cases.  A  man's  life, 
his  liberty  and  his  good  name,  are  as  dear  to 
him  as  his  property;  and  inferior  oourta  are  as 
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liable  to  err  in  one  case  as  in  the  other.  There  is 
nothing  in  the  nature  of  the  cases  which  should 
make  a  difference ;  nor  is  it  a  novel  doctrine 
that  a  writ  of  error  should  lie  in  a  criminal 
ca.se.  They  have  been  frequent  in  that  country 
from  which  we  have  drawn  almost  all  our  forms 
of  judicial  proceedings. 

It  is  true,  that  it  is  expressly  given  by  the  act 
of  Congress  of  1789,  in  civil  cases  only,  but  it 
does  not  thence  follow  that  it  should  be  denied 
in  criminal. 

Marshall,  Ch.  J.  If  Congress  had  erected 
inferior  courts,  without  saying  in  what  cases  a 
writ  of  error  or  appeal  should  lie  from  such 
courts  to  this,  your  'argument  would  [*171 
he  irresistible;  but  when  the  constitution  has 
given  Congress  power  to  limit  the  exercise  of  our 
jurisdiction,  and  to  make  regulations  respecting 
Its  exercise;  and  Congress,  under  that  power, 
has  proceeded  to  erect  inferior  courts,  and  has 
said  in  what  cases  a  writ  of  error  or  appeal  shall 
lie,  an  exception  of  all  other  cases  is  implied. 
And  this  court  is  as  much  bound  by  an  implied 
as  an  express  exception. 

Mason.  When  legislating  over  the  District  of 
Columbia,  Congress  are  bound  by  no  constitu- 
tion. If  they  are,  they  have  violated  it  by  not 
^ving  us  a  republican  form  of  government. 
The  same  observation  wiU  also  apply  to  Lou- 
isiana. 

The  act  of  Congress  which  pives  a  writ  of  er- 
ror to  the  circuit  court  of  this  district,  diflPers, 
in  some  respects,  from  that  which  ^ves  the 
writ  of  error  to  the  other  courts  of  the  United 
States., 

The  words  of  the  judiciary  act  of  1789,  section 
22,  are,  "  and  upon  a  like  process  (that  is,  by  a 
writ  of  error,  citation,  &c.)  may  tinal  judgments 
and  decrees  in  civil  actions,  and  suits  in  equity 
in  a  circuit  court,"  &c.,  "be  reversed  or  ai- 
llrmed  in  the  Supreme  Court. 

But  in  the  law  concerning  the  District  of  Col- 
umbia, 8.  8,  vol.  5,  p.  270y  the  expressions  are, 
••that  any  final  judgment,  order,  or  decree  in 
said  court,  wherein  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  value  of  one 
hundred  dollars,  may  be  re-examined,  and 
reversed  or  affirmed  in  the  Supreme  Court  of 
the  United  States,  by  writ  of  error  or  appeal, 
which  shall  be  prosecuted  in  the  same  manner, 
under  the  same  regulations,  and  the  same  pro- 
ceedings shall  be  had  therein,  as  is,  or  shall  be, 
provided  in  the  case  of  writs  of  error  on  judg- 
ments, or  appeals  upon  orders  or  decrees 
rendered  in  the  circuit  court  of  the  United 
States." 

In  this  section,  if  the  words  respecting  the 
value  of  the  matter  in  dispute  were  excluded,  a 
writ  of  error  would  clearly  lie  in  a  criminal 
case,  under  the  general  expression,  any  final 
judgment.  Then  do  those  words  respecting 
the  value,  exclude  criminal  cases?  Suppose 
*the  court  below  had  imposed  a  fine  of  [*172 
more  than  100  dollars,  the  case  would  have  been 
within  the  express  words  of  the  act.  So  it 
would  have  been,  if  a  penalty  of  more  than  100 
dollars  had  been  imposed  by  law. 

But  this  court  has  exercised  appellate  juris- 
diction in  a  criminal  case.  United  State*  v. 
Simme,  ante,  vol.  i,  p.  S6S. 

Marshall,  Ch.  J.  No  question  was  made, 
in  that  case,  as  to  the  jurisdiction.    It  passed 
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sub  silentio,  and  the  Court  does  not  consider 
itself  as  bound  by  that  case. 

Mason.  But  the  traverser  had  able  counsel, 
who  did  not  think  proper  to  make  the  objec- 
tion. 

March  2.  Marsuall,  Oh. »/.,'  delivered  the 
opinion  of  the  Court  as  follows : 

This  is  an  indictment  against  tlie  defendant, 
for  taking  fees,  under  color  of  his  office,  as  a 
justice  of  the  peace  in  the  District  of  Columbia. 

A  doubt  has  been  suggested  respecting  the 
jurisdiction  of  this  court,  in  appeals  on  writs 
of  error,  from  the  judgments  of  the  circuit 
court  for  that  district,  in  criminal  cases;  and 
this  question  is  to  be  decided  before  the  court 
can  inquire  into  the  merits  of  the  case. 

In  support  of  the  jurisdiction  of  the  court, 
the  Attorney  General  has  adverted  to  the  words 
of  the  constitution,  from  which  he  seemed  to 
argue,  that  as  criminal  jurisdiction  was  exer- 
ci^  by  the  courts  of  the  United  States,  under 
the  description  of  "  all  cases  in  law  and  equity 
arising  under  the  laws  of  the  United  States, 
and  as  the  appellate  jurisdiction  of  this  court 
was  extended  to  all  enumerated  cases,  other 
173*]  than  those  *which  might  be  brought 
on  originally,  *'  with  such  exceptions,  and  un- 
der such  regulations,  as  the  Congress  shall 
make,"  that  the  Supreme  Court  possessed  ap- 
pellate jurisdiction  in  criminal,  as  well  as  civil 
cases,  over  the  judgments  of  every  court,  whose 
decisions  it  would  review,  unless  there  should 
be  some  exception  or  regulation  made  by  Con- 
fess, which  should  circumscribe  the  juris- 
diction conferred  by  the  constitution. 

This  argument  would  be  unanswerable,  if  the 
Supreme  Court  had  been  created  hj'  law,  with- 
out describing  its  jurisdiction.  The  constitu- 
tion would  then  have  heen  the  only  standard 
by  which  its  powers  could  be  tested,  since  there 
would  be  clearly  no  congressional  regulation  or 
exception  on  the  subject. 

But  as  the  jurisdiction  of  the  court  has  been 
described,  it  has  been  regulated  by  Congress, 
and  an  affirmative  descnption  of  its  powers 
must  be  understood  as  a  regulation,  unoer  the 
constitution,  prohibiting  the  exercise  of  other 
powers  than  those  described. 

Thus  the  appellate  jurisdiction  of  this  court, 
from  the  judgments  of  the  circuit  courts,  is  de- 
scribed affirmatively.  No  restnctive  words  are 
used.  Yet  it  has  never  been  supposed  that  a  decis- 
ion of  a  circuit  court  could  be  reviewed,  unless 
the  matter  in  dispute  should  exceed  the  value 
of  2,000  dollars.  There  are  no  words  in  the  act 
restraining  the  Supreme  Court  from  taking  cog- 
nizance 01  causes  under  that  sum ;  their  juris- 
diction is  only  limited  by  the  legislative  declara- 
.  tion,  that  they  may  re-examine  the  decisions  of 
the  circuit  court,  where  the  matter  in  dispute 
exceeds  the  value  of  2,000  dollars. 

This  court,  therefote,  will  only  review  those 
judgments  of  the  circuit  court  of  Columbia,  a 
power  to  re-examine  which  is  expressly  given 
by  law. 

On  examining  the  act  *' concerning  the  Dis- 
trict of  Columbia,"  the  court  is  of  opinion,  that 
the  appellate  jurisdiction,  granted  by  that  act, 
is  confined  to  civil  cases.  The  words  "  matter 
in  dispute,"  seem  appropriated  to  civil  cases, 

1.— Johnson,  J.,    was  absent  when  this  opinion 
was  delivered. 
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where  the  subject  in  contest  has  *a  value  [*1 74- 
bejond  the  sum  mentioned  in  the  act.  But,  in 
criminal  ciises,  the  question  is  the  guilt  or  inno- 
cence of  the  accused.  And  although  he  may  l>e 
fined  upwards  of  100  dollars,  yet  that  is,  in' the 
eye  of  the  law,  a  punishment  for  the  offens<* 
committed,  and  not  the  particular  object  of  tlie 
suit. 

The  writ  of  error,  therefore,  is  to  be  dis- 
missed, this  court  having  no  jurisdiction  of  thr 
case.* 

Cited— 4  Cranch.  104;  11  Wheat.  474  (n.);  5  Pet. 
200-204,  219 ;  14  Pet.  603,  «)7 ;  3  Pet.  301 ;  9  How.  572 ; 
14  How.  120;  3  Wall.  254;  7  Id.  384,  385;  18  Wall.  JsTi, 
205 ;  1  Bald.  403 ;  Id.  406 ;  3  ClIflT.  8,  9, 11 ;  Id.  21,  2»» : 
10  Otto,  283,  290. 


FAW 

r. 

ROBERDEAU'S  EXECUTOR. 

If  an  act  of  limitations  have  a  clause  "  saving  to 
all  persons  now  C4>mpi)H  meiitin^  femes  C4>veiin  infants^ 
imprisoned,  or  out  of  the  commonwealth,  thrt-e 
years  after  their  several  disabilities  removed,"  a 
creditor,  resident  of  another  state,  removes  his 
disability  by  coming  into  the  commonwealth,  even 
for  temporary  purposes;  provided  the  debtor  be 
at  that  time  within  the  commonwealth. 

THIS  was  an  action  in  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of 
Alexandria;  and  the  question  arose  upon 
the  construction  of  the  act  of  assembly  of 
Virsrinia,  for  ''reducing  into  one  the  several 
acts  concerning  wills,"  &c.,  Bev.  Code,  p.  l(S9, 
e.  92,  s.  56,  which  is  in  these  words,  viz. :  *'  If 
any  suit  shall  be  brought  against  any  executor 
or  administrator,  for  the  recovery  of  a  debt  due 
upon  an  open  account,  it  shall  be  the  duty  of 
the  court,  before  whom  such  suit  shall  In- 
brought,  to  cause  to  be  expunged  from  sucli 
account,  every  item  thereof  which  shall  appear 
to  have  been  due  five  years  before  the  death  of 
the  testator,  or  intestate.  Saving  to  all  persons 
?ian  compos  mentis,  femes  covert,  infants,  im- 
prisoned, or  out  of  this  commonwealth,  who 
may  be  plaintiffs  in  such  suits,  three  years  after 
theu-  several  disabilities  removed. " 

The  declaration  was  for  plank,  scantling. and 
foundation  stone  lent  by  the  plaintiff  to  the  de- 
fendant. *For  the  like  materials,  sold  [*1 7X> 
and  delivered,  and  for  money  had  and  received. 
The  defendant  pleaded  the  general  issue,  and  a 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  tlie  court,  upon  the  following 
facts: 

* '  That  the  debt  found  by  the  verdict  was  due 
by  the  defendant's  testator  to  the  plaintiff,  in 
the  year  1786.  That  the  testator  died  in  1794. 
The  plaintiff  was  a  resident  of,  and  in  the 
state  of  Maryland,  and  out  of  tlie  oomniou- 
wealth  of  Virginia,  when  the  articles  were  de- 
livered for  which  the  suit  was  brought,  and 
when  the  debt  was  contracted ;  and  continued 
so  in  Maryland,  and  out  of  the  said  common- 
wealth, until  the  month  of  June,  1795,  when  he 
removed  to  Alexandria  to  live,  and  hath  lived 
there  ever  since.     That  in  the  year  1786,  after 

2.— See  the  case  of  The  United  States  v.  La  Vrn~ 
geanee^  3  DaU.  297,  where  it  eeems  to  be  admitted, 
that  in  criminal  cases  the  judgrment  of  the  inferior 
court  is  final. 
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tbe  cause  of  action  accrued,  the  plaintiff  passed 
through  the  town  of  Alexandria,  and  was 
for  a  short  time  therein,  but  not  as  a  resident 
thereof." 

Upon  this  statement  of  facts,  the  judgment 
of  the  court  below  was  for  the  defendant;  and 
the  plaintiff  brought  the  present  writ  of  error. 

E-  J.  Lee,  for  the  plaintiff  in  error.  The 
plalutiff  was  not  a  citizen  of  Virginia,  when  the 
debt  was  contracted.  It  does  not  appear  that 
he  did  not  commence  his  action  within  the 
limited  time  after  his  becoming  a  citizen. 

Washington,  J.  Does  it  not  appear  that  Faw 
was  in  Virginia  after  the  cause  of  action  ac- 
crued? 

E.  J.  Lee.  Only  as  a  traveler.  It  does  not 
appear  that  the  testator  lived  in  Virginia  at  that 
time.  The  plaintiff  had  three  years  to  bring 
his  action,  after  removal  into  Virginia.  The 
writ  is  no  part  of  the  record,  unless  made  so  by 
a  bill  of  exceptions,  and  it  is  not  stated  when  the 
action  was  brought. 

Swann,  contra.  The  act  of  limitation  begins 
to  run  from  the  time  the  plaintiff  passed 
through  Alexandria,  after  the  cause  of  action 
1 76*]  had  accrued.  His  disability,  ♦(accord- 
ing to  the  expression  of  the  act  of  assembly) 
was  then  removed,  and  he  ought  to  have 
l)rought  his  action  within  three  years  from  that 
time. 

The  plaintiff  came  to  reside  in  Alexandria,  in 
1795.  The  suit  was  tried  in  1802;  hence  the 
presumption  is,  that  it  was  commenced  at  that 
time,  and  the  plaintiff  can  only  show  the  con- 
trary by  producing  his  writ.  The  state  of  the 
case  negatives  the  idea  of  a  loan.  The  claim, 
therefore,  was  upon  the  open  account,  and  the 
court  had  a  right  to  expunge  all  the  articles 
charged  five  years  before  the  death  of  the  tes- 
tator. 

Mar-Hhall,  Ch.  J.  That  act  has  nothing  to 
do  with  the  lapse  of  time  after  the  death  of  the 
testator.  The  five  years  are  before  his  death. 
The  three  years  are  also  three  years  during  the 
life  of  the  testator,  and  the  plaintiff  must, 
therefore,  have  been  in  the  state  three  years, 
during  the  life  of  Roberdeau,  to  make  the  limit- 
ation attach  to  his  claim. 

The  Court  will  hear  you  upon  that  point  if 
you  think  this  opinion  not  correct. 

Swann  said,  that  no  objection  occurred  to 
him  at  present. 

Marshall,  Ch.  J.  The  Court  is  satisfied  with 
that  opinion,  unless  you  can  gainsay  it. 

Washington,  J.  There  is  another  point.  Did 
not  the  plaintiff's  coming  into  the  state  in  17B6, 
after  the  cause  of  action  accrued,  cause  the 
limitation  to  attach? 

Swann.  The  words  of  the  act  are,  "saving 
to  persons  out  of  this  commonwealth,"  not  per- 
M>n8  residing  out  of  this  commonwealth.  Be- 
ing "out  of  the  commonwealth"  is  the  disabil- 
ity; coming  into  the  commonwealth,  therefore, 
is  a  removal  of  that  disability.  If  the  saving 
had  been  to  persons  residing  out.  tSbc.  then  pos- 
j^ibly,  a  mere  coming  in,  without  residmg, 
would  not  have  been  a  removal  of  the  disability. 
J  Wilt.  14s,  Strithorat  ©.  Orame. 
1  77*]  ♦£.  J.  Lee.  Under  the  British  stat 
of  1  Jartien,  e.  16,  §  J,  the  plaintiff  must  have 
been  a  resident  in  England;  and  he  then  has 
Kix  years  after  his  return.  Here  the  plaintiff 
was  not  a  resident  of  Virginia  at  any  time  dur- 
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ing  the  life  of  the  testator.    4  ^  •  ^^-  ^^^.  Pf'rn/ 
V.  Jackson. 

Marshall,  Ch.  J.  Beyond  sea,  and  out  of 
the  state,  are  analogous  expressions,  and  are  to 
have  the  same  construction. 

The  whole  case  turns  upon  the  question, 
whether  the  plaintiff's  being  in  the  state,  in 
1786,  after  the  cause  of  action  had  accrued, 
takes  him  out  of  the  saving  clause.' 

E.  J.  Lee.  The  casual  coming  into  the 
state  is  not  within  the  meaning  of  the  act.  It 
means  the  coming  in  to  reside.  The  *  *  act  for 
the  limitation  of  actions,"  «fec.,  Berised  Code,  p. 
116,  %  IS,  speaks  of  persons  residing  beyond 
seas,  or  out  of  the  country.  If,  in  such  case, 
the  plaintiff  has  a  factor .  in  this  country,  the 
statute  runs  against  him;  but  if  no  factor]^  then 
it  does  not. 

Suppose  the  plaintiffs  should  be  foreign 
partners,  and  one  of  them  should  be  driven  by 
stress  of  weather  into  a  remote  part  of  the 
state,  he  may  be  ignorant  of  the  place  of  resi- 
dence of  his  debtor.  Shall  the  plaintiffs,  in 
such  case,  be  barred  by  the  act  of  limitation? 

The  case  in  ^  W.  Bl.  723,  turned  upon  the 
question  of  residence.  I  can  find  no  positive 
authority.  I  believe  the  point  has  never  been 
expressly  decided. 

March  2.  Marshall,  Ch.  J.,  after  stating 
the  case,  delivered  the  opinion  of  the  Court. 
There  being  a  general  verdict  for  the  plaintiff, 
it  is  necessary,  in  order  to  justify  a  judgment 
for  the  defenaant,  that  the  statement  of  facts, 
upon  which  he  relies,  should  contain  all  the 
circumstances  necessary  *to  support  [*178 
such  a  judgment;  otherwise  the  judgment  must 
be  rendered  upon  the  verdict  for  the  plaintiff. 

The  five  years  mentioned  in  the  56th  section 
of  the  act  of  assembly,  must  have  elapsed  be- 
fore the  death  of  the  testator.  If  they  did  not, 
no  lapse  of  time  after  his  death  can  bring  the 
case  within  the  purview  of  this  act.  In  the 
present  case,  the  five  years  had  elapsed.  But 
Uiere  is  a  saving  clause,  in  the  following  words: 
"Saving  to  all  persons  non  compos  mentis, 
femes  covert,  infants,  imprisoned,  or  out  of  this 
commonwealth,  who  may  be  plaintiffs  in  such 
suits,  three  years  after  their  several  disabilities 
removed." 

It  is  one  of  the  facts  stated,  that  the  plaintiff 
was  within  the  commonwealth  of  Virginia,  in 
the  year  1786, after  the  cause  of  action  accrued: 
and  hence  it  is  argued  that  he  is  not  within  the 
saving  clause  of  tne  section,  and  that,  to  exclude 
him  from  the  benefit  of  that  clause,  it  is  not 
necessary  that  he  should  have  become  a  resi- 
dent of  that  state. 

The  Court  has  not  been  able  to  find  any  case 
in  which  this  question  has  been  decided.  We 
are,  therefore,  obliged  to  form  an  opinion  from 
a  consideration  of  the  act  itself.  The  words  of 
the  act  are,  "out  of  this  commonwealth,"  and 
such  persons  may  bring  their  actions  within 
three  years  after  their  "disability"  removed. 

The  Court  is  of  opinion,  that  the  disability  is 
removed  at  the  moment  when  the  person  comes 
into  the  commonwealth;  and  he  must  bring 
his  action  within  three  years  from  that  time. 

But  something  further  than  this  was  neces- 
sary to  authorize  a  judgment  for  the  defend- 

1.— See  tbe  case  of  J>uroure  v,  Jones^  4  T.  R.  90O 
which  seems  decisive  as  to  that  point. 
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ant.  It  ought  to  have  appeared  that  Rober- 
deau  was  a  resident  of  the  state  of  Virginia 
at  the  time  the  plaintiff  came  into  that  state  in 
1786;  and  that  fact  is  not  in  the  case  stated. 
The  judgment,  therefore,  ought  to  have  been 
for  the  plantiff,  and  not  for  the  defendant. 

Jtidginent  remrsed,  with  eotsts,  and  judgment 
entered  foi'  the  plaintiff  on  the  verdict 

ated-lA  Pet.  aoi:  7  How.  885;  20  How.  434;  1  Cliff. 
433;  18  Wall.  249;  7  Otto  637. 
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*RAY  tj.  LAW. 


A  decree  for  a  sale  of  mortfiraged  propertv,  upon 
a  bill  to  foreclose,  is  a  final  decree,  from  which  an 
appeai  wiii  lie. 

LAW  having  a  mortgage  on  real  estate  in  the 
city  of  Washington,  and  Ray  having  a  sub- 
sequent mortgage  on  the  same  estate,  Law  had 
filed  his  bill  in  chancery  in  the  circuit  court  of 
the  District  of  Columbia,  for  a  foreclosure  and 
sale  of  the  morj^ged  property,  and  made  Ray 
a  defendant.  The  bill  having  been  taken  for 
confessed  against  Ray.  a  decree  was  obtained 
by  Law  for  a  sale.  The  sale  had  been  made 
under  the  decree,  and  notice  given,  that  on  a 
certain  day  the  sale  would  be  ratified  unless 
cause  was  shown.  On  that  day  Ray  appeared, 
but  not  showing  good  cause,  in  the  opinion  of 
the  court,  the  sale  was  confirmed.  Ray  prayed 
an  appeal  to  this  court  on  the  decree  for  the 
sale,  which  the  court  refused,  on  the  CTOund, 
as  it  is  understood,  that  the  decree  for  the  sale 
w^as  not  a  final  decree  in  the  cause. 

Ray  on  this  day  presented  a  petition  to  this 
court  setting  forth  those  facts,  among  others, 
praying  relief ,  and  that. this  court  would  direct 
the  court  below  to  send  up  the  record.  At  the 
same  time  he  produced  sundry  papers,  purport- 
ing to  be  the  substance  of  that  record,  but  not 
properly  authenticated.  " 

Marshall,  Ch.  J,  The  act  of  Congress  points 
out  the  mode  in  which  we  are  to  exercise  our 
appellate  jurisdiction,  and  only  authorizes  an 
appeal  or  writ  of  error  on  a  final  judgment  or 
decree. 


C.  Lee,  for  the  petitioner,  contended,  that 
this  was  a  final  decree  as  to  Ray.  and  cited  S 
Fbwler's  Exchequer  Practice,  196,  to  show  that 
such  a  decree  would,  in  England,  be  considered 
such  a  final  decree  as  would  authorize  an  ap- 
peal. 

March  5.  Marshall,  Ch,  J.  We  can  do 
nothing  without  seeing  the  record,  and  the  pa- 
pers offered  cannot  iS  considered  by  us  as  a 
record. 

♦The  Court,  however,  is  of  opinion,  [^*180 
that  a  decree  for  a  sale  under  a  mortgage  is  such 
a  final  decree  as  may  be  appealed  from.  We 
suppose,  that  when  the  court  below  understands 
that  to  be  our  opinion,  it  will  allow  an  appeal, 
if  it  be  a  case  to  which  this  opinion  applies. 

Distinsruished— 10  Wheat.  G04. 

Clted-23  WaU.  409;  18  Pet,  15:  19  How.  886;  7 
Wall. 346;  17 Id.  17;  SBlackSl;  3McAr.633;  3Sum. 
607. 


LEVY  V,  GAD8BY. 

If  A  lend  money  to  B,  who  puts  it  out  at  usuri- 
ous interest,  and  agrees  to  pay  to  A  the  same  rate 
of  interest  which  he  is  receiving  upon  A's  money, 
this  is  usury,  between  A  and  B,  and  an  indorser  of 
B's  note  to  A  may  avail  himself  of  the  plea  of  usu- 
ry. 

If  the  usury  be  specially  pleaded,  and  the  court 
reject  the  evidence  offered  upon  such  special  plea,  it 
may  be  admitted  upon  the  ireneral  issue,  notwith- 
standingr  it  has  been  refused  upon  the  special  plea. 

The  court  has  the  exclusive  power  of  deciding 
whether  a  written  contract  be  usurious. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria. 

This  was  an  action  of  assumpsit,  by  Le^, 
the  indorsee  of  a  promissory  note,  against  G^acis- 
by,  payee  and  inaorser  of  M'Intosh's  note. 

The  declaration  consisted  of  three  counts.  The 
Ist,  in  addition  to  the  common  averments,  al- 
leged, that  the  plaintiff  had  brought  suit  upon 
the  note  against  Mlntosh,  in  3!mryland,  and 
recovered  judgment,  but  that  before  execution 
made  M'Into£  died  insolvent.  The  2d  count 
was  in  the  usual  form,  excepting  that  it  allied 
that  Gadsby  became  liable  by  the  Custom  of 
merchants.  The  3d  count  was  for  money  had 
and  received.  The  defendant  pleaded,  1st.  Non 


NOTB.— Usury  must  be  specially  and  fully  pleaded. 
The  material  facts  constituting  the  usury  mutt  be 
fully  set  forth  in  the  plea  or  answer,  and  the  proof 
must  correspond  to  the  facts  alleged,  otherwise  the 
defense  must  fail. 

Archer  v.  Shea,  14  Hun,  496.    Morford  v.  Davis, 

28  N.  Y.  481. 
Bk.  of  Auburn  v.  Lewis,  19  Alb.  L.  J.  178.    Fay 

V.  Orimsteed,  10  Barb.  321. 
Wheaton  v.  Voorhls,  53  How.  Pr.  N.  Y.  819. 
Griggs  V.  Howe,  2  Abb.  Ct.  Ap.  Dec.  291. 
Manle  v.  Crawford,  14  Hun,  198.    Hey  wood  v. 

Jones,  10  Hun,  500. 
Frank  v.  Norris.  57  111.  188. 
Bush  V.  Bush,  7  Monr.  (Ky.)  68. 
Murray  v.  Crocker,  1  Scam.  (111.)  212. 
Newell  V.  Nixon,  4  Wall.  U.  8.583. 
Where  complaint  precludes  plea  of  usury  defend- 
ant may  give  it  in  evidence. 
AmoTd  V.  Angell,  82  N.  Y.  608. 
At  common  law  the  plea  of  usury  must  set  forth, 
amount  of  loan,  time  for  which  loan  was  made, 
amount  of  the  usury  paid  or  agreed  to  be  paid,  the 
parties  in  full  to  the  usurious  agreement,  and  that 
the  agreement  was  a  corrupt  and  usurious  one. 
(Sses  cited  above  and 
Moody  V.  Hawkins,  25  Ark.  101. 
Where  law  of  another  state  is  relied  on  to  establish 
usury  both  law  and  fact  must  be  pleaded.    Court 
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presumes  that  law  of  a  foreign  state  Is  same  as  Its 
own. 

Leake  v.  Bergen,  27  N.  J.  Bq.  860. 

Merchants  B^k  v.  Ori8wold,72  N.  Y.  472. 

Bowman  v.  Miller.  25  Gratt.  (Va.)  331. 
The  burden  of  proof  is  on  tbe  defendant  to  dear- 
ly make  out  the  usury,  both  the  facts  and  intent. 

Guggenheimer  V.  Geiszler,  81  N.  Y.  288. 

Thomas  v.  Murray,  82  N.  Y.  606. 

Haughtwout  V.  Garrison,  09  N.  Y.  830. 

Valentine  v.  Conner,  40  N.  Y.  248. 

Conover  v.  VanMaten,  3  Green  N.  J.  481. 

Stuart  V.  Mechs,  &  Farm.  B'k,  19  John.  605. 
Strict  proof  is  required. 

Griggs  V.  Howe,  cited  above. 

Taylor  v.  Morris,  22  N.  J.  Eq.  606. 

Frank  v.  Morris,  67  111.  138. 

Grant  v.  Merrill,  86  Wis.  890. 

Churchman  v.  Lewis,  84  N.  Y.  444. 
Extrinsic  evidence  mav  be  introduced  to  prove ; 
defendant  not  concluded  by  face  of  contract. 

Scott  V.  Lloyd,  9  Pet.  418. 

Wetter  v.  Hendestrv,  16  Md.  11. 
Where  usury  is  an  inference  merely  from  facts 
proved  it  is  question  for  Jury  only. 

Train  v.  (>>llinB,  2  Pick.  146. 
Whether  contract  is  a  cloak  for  usury  is  for  the 
jury. 

Stevens  v.  Davis,  3  Met.  211,  212. 
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amimp^U;  2d.  As  to  the  first  count,  usury  be- 
tween M'lntoffh  and  Levy,  stating  the  transac- 
tion as  a  loan  by  the  latter  to  the  former;  8d. 
As  to  the  first  count,  usury  between  the  same 
parties,  stating  the  transaction  as  a  forbearance 
of  an  antecedent  debt.  The  4th  and  5th  were 
like  pleas  of  usuiy  to  the  second  count.  The 
3d  and  5th  pleas,  by  mistake,  alleged  the  note 
given,  in  pursuance  of  the  corrupt  agreement,  to 
be  a  note  made  by  Gadsby  to  M'Intosh,  and  by 
him  indorsed  to  Levy ;  whereas,  the  note  in  the 
declaration  mentioned,  was  a  note  made  by 
M'Intosh  to  Gadsby,  and  by  him  indorsed  to 
Levy.  To  the  pleas  of  usury,  there  were  gen- 
eral replications  and  issues,  and  a  general  verdict 
181^  for  the  defendant.  On  nhe  trial  three 
bills  of  exception  were  taken  by  the  plaintiff. 

1st.  The  first  stated  that  the  plaintiff  gave  in 
evidence  a  promissory  note  in  tlie  usual  form, 
dated  November  1,  1797,  whereby  M'Intosh, 
six  months  after  date,  promised  to  pay  to  Gads- 
by, or  order,  1,486  dollars  and  62  cents,  for 
value  received,  negotiable  at  the  bank  of  Alex- 
andria. And  it  was  proved  that  Levy  and  M'In- 
tosh carried  on  trade  and  commerce  in  copart- 
nership, under  the  name  and  firm  of  Levy  & 
M'Intosh,  at  Alexandria,  Levy  residing  at 
Georgetown,  about  8  miles  distant  from  Alex- 
andria. That  they  so  continued  to  carry  on 
trade  and  commerce  from  some  time  in  the  year 
1796,  till  tUe  12th  day  of  November,  1797,  on 
which  dav  the  partnership  was  dissolved;  and 
that  the  dissolution  was  advertised  in  the  public 
papers,  on  the  19th  of  October,  1797,  to  take 
place  on  the  said  12th  day  of  November,  1797. 
And  the  defendant,  to  support  the  issues  on  his 
part,  offered  in  evidence  a  paper  in  the  hand- 
wnting  of  the  plaintiff,  and  by  him  subscribed, 
as  follows: 

"Georgetown,  November  9th,  1797.  Re- 
ceived of  Mr.  John  M'Intosh,  his  two  notes, 
one  payable  to  John  Gadsby  for  fourteen  hun- 
dred and  thirty-six  dollars  and  sixty -two  cents, 
dated  the  first  instant,  negotiable  at  the  bank  of 
Alexandria,  at  six  montb^  after  date,  indorsed 
by  said  Gadsby;  the  other  to  Thomas  J.  Beatty, 
of  same  date,  at  three  months  after  date,  for 
twelve  hundred  and  seventy  dollars  and  eighty- 
seven  cents,  negotiable  at  the  bank  of  Colum- 
bia, and  indorsed  by  said  Beatty.  The  two 
notes  making  the  sum  of  two  thousand  seven 
hundred  and  seven  dollars  and  fortv-nine  cents, 
which,  when  paid,  is  on  account  of  money  due 
me  from  the  firm  of  Levy  and  M'Intosh,  equal 
to  two  thousand  two  hundred  and  ten  dollars 
and  twenty-four  cents,  as  by  their  account, 
banded  me  by  the  said  M'Intosh,  dated  October 
28d.  1797;  and  as  the  said  M'Intosh  a^ees  he 
is  receiving  an  interest  equal  to  the  difference 
iwixt  the  sum  due  me,  as  per  their  account  cur- 
rent, and  the  notes  payable,  he,  therefore,  allows 
me  the  same  interest  as  the  one  he  is  receiving 
for  my  money.  Therefore,  on  a  settlement  of 
1 82*]  accounts,  I  am  *only  to  stand  debited 
for  twenty-two  hundred  and  ten  dollars  and 
twenty-four  cents  (2,210  dollars  and  twenty-four 
cents),  due  as  per  account  current ;  497  dollars 
and  25  cents  interest ;  2,707  dollars  and  49  cents. 

*'N.  Levy." 

The  plaintiff's  counsel  objected  to  the  said 
writing  being  given  in  evidence  by  the  defend- 
ant on  the  pleas  of  usury,  and  the  Court  refused 
to  permit  It  to  go  in  evidence  on  those  pleas. 
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The  plaintiff's  counsel  then  objected  to  its  going 
in  evidence  on  the  general  issue  of  7ion  assump- 
sit, but  upon  that  issue,  the  court  admitted  it. 

2d.  The  2d  bill  of  exceptions,  after  repeating 
the  same  facta,  states,  that  the  plaintiff's  coun- 
sel prayed  the  opinion  of  the  court,  and  their 
instruction  to  the  jury,  whether  the  circumstan- 
ces given  in  evidence  as  aforesaid,  amounted  to 
proof  of  a  usurioas  contract  between  Levy  & 
M'Intosh;  and  the  Court,  thereupon,  instructed 
the  jury,  that  those  circumstances  did  amount 
to  proof  of  a  usurious  contract  between  those 
parties. 

8d.  The  3d  bill  of  exceptions  was  to  the 
opinion  of  the  court,  that  the  agreement  men- 
tioned in  the  receipt  given  by  Levy  to  M'Intosh, 
having  been  read  in  evidence,  and  having  been, 
by  the  court,  declared  a  usurious  agreement,  the 
note  given  in  pursuance  thereof  is  void,  and 
that  the  plaintiff  is  not  entitled  to  recover  there- 
on against  the  defendant  in  the  present  action. 

Swann  and  Simms,  for  plaintiff  in  error. 
C.  Lee,  Mason  and  Jones,  for  the  defendant. 

The  questions  arising  in  this  case  are, 

1st.  Whether  the  court  below  was  correct  in 
instructing  the  jury,  that  the  agreement  con- 
tained in  Levy's  receipt  was  usurious. 

2d.  Whether  that  receipt  was  admissible  in 
evidence  upon  the  issue  of  Tutn  (tstnimprnt;  and, 

3d.  Whether  it  was  admissible  upon  either 
of  the  other  issues. 

*Swann,  for  the  plaintiff  in  error.  r*183 
1.  As  to  the  usury.  The  court  below  imdertook 
to  say  that  the  agreement  'and  other  circum- 
stances amounted  to  conclusive  proof  of  usury, 
when  it  ought  to  have  been  left  to  the  jury, 
under  all  the  circumstances  of  the  case,  to  say 
whether  the  contract  was  usurious  or  not. 

There  appears  to  have  been  a  partnership  in 
usury  between  Levy  and  M'Intosh.  During 
that  partnership,  M  Intosh  had  loaned  Levy's 
money  at  usury,  and  on  the  23d  of  October. 
1797,  v^  indebted  to  Levy  in  the  sum  of  2,210 
dollars  and  24  cent^,  for  money  thus  lent  out 
at  3  and  6  months.  And  being  satisfied  that  he 
should  receive  that  money  at  those  periods,  he 
was  willing  to  bind  himself  absolutely  to  pay  it 
over  to  Levy,  whose  money  it  in  truth  wajs. 
This,  we  sav,  is  the  true  construction  of  the 
receipt.  It  is  no  more  than  the  case  of  an  agent 
binding  himself  to  pay  over,  at  a  particular 
time,  the  money  of  his  principal  which  shall  at 
that  time  be  in  his  hands. 

To  constitute  usury  under  the  act  of  assem- 
bly, R&D.  Code  of  Virginia,  p.  S7,  there  must 
be  either  a  loan  of  money,  or  forbearance  of  a 
debt  already  due.  In  this  case  there  was  neither 
a  loan  from  Levy  to  M'Intosh,  nor  a  debt  due 
from  M'Intosh  to  Levy.  Cowp.  115,  Floyer  t. 
Edwards,  A  note  given  without  consideration 
is  not  usurious.  M'Intosh  was  to  receive  the 
money  at  a  certain  time,  and  pay  it  over  to 
Levy.  This  is  the  whole  of  the  contract.  He 
only  bound  himself  expressly  to  do  what  in 
equity  and  conscience  he  ought  to  do.  At  the 
time  the  notes  were  given,  if  Levy  had  sued 
M'Intosh  for  the  money,  it  would  have  been  a 
sufiicient  answer  to  say  that  M'Intash  had  not 
received  it. 

If  I  authorized  a  man  to  lend  1,000  dollars  of 
my  money  on  usury  for  my  benefit,  and  he 
does  so,  and  has  received  500  dollars  for  such 
usury,  can  I  not  compel  him  to  pay  it  over  to 
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me?  This  is  really  the  only  question  upon  the 
merits  of  this  case ;  and  this  seems  to  he  decided 
hy  the  case  of  Faikney  v.  Heynous,  4  Burr. 
£069,  and  that  of  Petrie  v.  Hannay,  3  T,  R.  U8, 
in  which  it  was  held  that  if  two  he  engaged  in  a 
transaction  illegal,  hut  not  malum  in  se,  and  one 
184*]  of  them  pay  the  whole  money,  he  *nyy 
recover  a  proportion  from  the  other,  if  this  other 
has  expressly  promised  to  pay  it.  From  hence 
it  may  he  inferred,  that  although  the  original 
transaction  between  M'Intosh  and  the*person  to 
whom  he  lent  the  money  on  usury  was  illegal, 
and  although  Levy  knew  all  the  circumstances, 
and  assented  to  the  transaction,  yet,  inasmuch 
as  it  was  not  malum  in  se,  and  M  Intosh  agreed 
to  pay  over  the  money  to  Levy  when  received, 
the  illegality  of  the  original  transaction  shall 
not  discharge  M'Intosh  irom  such  agreement, 
or  render  it  void. 

Simms,  on  the  same  side.  An  objection  was 
made  in  the  court  below,  to  allowing  usury  to 
be  given  in  evidence  on  the  plea  of  ntm  assump- 
«it,  but  it  was  overruled  by  the  court.  If  there 
had  been  no  other  plea,  perhaps  the  question 
would  be  doubtful ;  but  when  the  defendant  has 
pleaded  usury  m  a  particular  way,  he  ought  not 
to  be  permitted  to  resort  to  a  different  kind  of 
usury.  TaU  v.  Wettings,  S  T.  R.  638.  It  tends 
to  surprise  and  entrap  the  plaintiff. 

C.  Lee,  contra.  1st.  Whether  usury  can  be 
given  in  evidence  on  non  assumpsit. 

Every  thing  which  goes  to  show  that  the  con- 
tract is  void,  may  be  ^ven  in  evidence  on  that 
plea;  for  if  the  pibmise  was  void  when  made, 
then,  in  law,  it  was  no  promise.  'Str.  498,  Ber- 
nard V.  Saul;  $  Sir.  733,  Burrows  t.  Jemdno; 
1  E»p.  Rep.  178. 

There  being  two  special  pleas  of  usury  makes 
no  difference,  the  court  having  been  of  opinion 
ihat  the  evidence  did  not  support  those  pleas. 

2d.  As  to  the  construction  of  the  agreement. 
If  the  usury  is  reserved  for  forbearance  of  a 
debt  already  due,  it  is  the  same  thing  as  if  re- 
served on  an  original  loan.  1  Call,  ?4,  81.  Gib- 
son «.  l*Yis(oe.  And  it  makes  no  difference 
whether  the  usurious  interest  is  stated  to  be  re- 
ceived from  others  or  not.  Usury  is  not  to  be 
covered  by  such  devices  as  that.  It  is  only  an 
indirect  way  of  receiving  the  usury. 
185*1  *No  argument  can  make  the  transac- 
tion plainer  than  it  is  stated  in  the  receipt 
itself.     Res  ipsa  loquitur. 

Mason,  on  the  same  side.  There  can  be  no 
ground  for  the  plaintiff  to  allege  surprise  in  the 
admission  of  the  receipt  as  evidence  on  the 
general  issue.  The  special  pleas  set  forth  pre- 
cisely the  same  facts,  and  nothing  but  a  blunder 
in  copying  the  pleas,  and  inserting  the  name  of 
M'Intosh  for  Gadsby,  prevented  the  evidence 
from  being  admitted  on  those  pleas. 

The  agreement  is,  that  as  M'Intosh  is  receiv- 
ing usury  from  others,  therefore  he  will  pay  it  to 
the  plaintiff.  If  the  debtor  receives  usury  from 
his  debtors,  it  is  no  justification  of  the  credit- 
or in  demanding  from  him. 

There  is  no  evidence  that  the  partnership  of 
Levy  and  M'Intosh  was  a  partnership  in  usury. 

The  receipt  does  not  directly  aver  that  M'In- 
tosh is  receiving  the  rate  of  interest  mentioned. 
It  only  states  that  he  agrees  he  is  receiving  it. 
A  man  may  agree  to  a  false  statement  of  facts; 
and,  indeed,  that  is  always  the  case,  when  usury 
is  attempted  to  be  covered. 
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Jones,  on  the  same  side.  •  The  evidence 
offered  was  not  only  applicable  to  the  general 
issue,  but  to  the  first  special  plea  of  usury.  The 
agreement  shows  it  to  be  a  loan  in  the  sense  of 
the  statute. 

No  precedent  can  be  foimd  of  a  plea  of 
usury  which  does  not  state  it  as  a  loan. 

The  cases  cited  do  not  apply.  The  agreement 
itself  does  not  state  it  to  be  accounting  for 
profits  received.  But  M'Intosh  gives  aiftal)so- 
lute  note  for  the  payment  of  money,  although 
it  is  agreed  that  it  is  outstanding. 

The  question  is  upon  a  written  agreement, 
and  the  construction  of  all  such  agreements  is 
exclusively  with  the  court. 

*March  4.  Marshall,  Clt.  J.,  deliv-  [♦ISO 
ered  the  opinion  of  the  court. 

It  was  slightly  contended  by  the  counsel  for 
the  plaintiff  in  error,  that  when  usury  hai» 
been  specially  pleaded,  and  the  evidence  ad- 
duced to  support  such  plea  has  been  adjudge<i 
by  the  court  to  be  inapplicable  to  the  facts  so 
pleaded,  the  same  evidence  cannot  be  admitted 
upon  the  plea  of  non  assumpsit.  No  cases  in 
support  of  this  position  have  been  cited,  and  it 
does  not  appear  to  be  supported  by  reasoning 
from  analogy.  In  cases  where  there  are  special 
and  general  counts  in  a  declaration,  and  the 
evidence  does  not  support  the  special  counts, 
the  plaintiff  is  allowed  to  apply  the  same  evi- 
dence in  support  of  the  general  counts.  On  a 
parity  of  reasoning,  the  defendant  should  bt* 
permitted  to  ^ve  in  evidence,  upon  the  plea  of 
non  assumpnt,  the  same  facts  which  were 
adjudged  inapplicable  to  the  special  pleas,  but 
which  might  have  been  received  on  the  general 
plea,  if  the  special  pleas  had  not  been  pleaded. 

The  counsel  for  the  plaintiff  has  also  con- 
tended, that  although  the  paper  writing  pro- 
duced would,  on  the  face  of  it,  import  a 
usurious  contract,  yet,  as  the  jury  might  po^ 
sibly  have  inferred  from  it  certain  extrinsic 
facts,  which  would  have  shown  the  contract 
not  to  have  been  within  the  act,  the  jury  ought 
to  have  been  left  at  liberty  to  infer  those  factn. 
But  in  this  case  the  question  arises  upon  a 
written  instrument,  and  no  principle  is  more 
clearly  settled,  than  that  the  construction  of  a 
written  evidence  is  exclusively  with  the  court. 

This  Court  is  of  opinion,  that  the  court 
below  has  correctly  construed  the  instrument 
upon  which  the  question  arose,  and  that,  there- 
fore, there  is  no  error  in  the  judgment. 

Judgment  affirmed,  mth  costs. 

Distinguished— 7  Pet.  lOB. 

Clted-4  Cranch  C.  C.  218;  17  Wall.  142;  3  How. 
72 :  17  Wall.  18 ;  1  Hiss.  445 ;  10  Otto  249. 


*THE  MARINE  INSURANCE  COM- ['187 

PANY  OF  ALEXANDRIA 

t. 

WILSON. » 

If  a  policy  upon  a  vessel  have  a  clause  '*that  if 
the  vessel,  after  a  regular  survey,  should  be  con- 
demned as  unsound  or  rotten,  the  underwriters 
should  not  be  bound  to  pay,"  a  report  of  surveyors, 
that  she  was  unsound  and  rotten,  but  not  referrinir 

1.— Present,  Marshnll,  fTi.  J.;  Cushln^rt  Pateraon 
HDd  Washingrton.  Justices. 
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to  the  commenyetnent  of  the  voyage.  Is  not  ftuffl- 
vient  to  discharge  the  underwriters. 

Vufpre,  whether  such  report,  even  If  it  related  to 
the  commencement  of  the  voyage,  would  be  con- 
clusive evidence? 

THIS  wsa  an  action  of  covenant  in  the  circuit 
court  of  the  District  of  Columbia,  sitting 
at  Alexandria,  brought  by  Wilson,  the  defend- 
ant in  error,  against  the  Marine  Insurance 
Company  of  Alexandria,  upon  a  policy  of 
insurance  on  the  brig  George,  from  Alexandria 
to  HaMre  de  Grace,  &c. 

One  of  the  clauses  in  the  policy  was  in  the 
following  words,  viz.:  "If  the  above  vessel, 
after  a  regular  survey,  shall  be  condemned  for 
liein^  unsound  or  rotten,  the  underwriters  shall 
not  be  bound  to  pay  the  subscription  on  this 
policy.*'  The  declaration  was  for  a  total  loss, 
and  averred  that  the  brig  sailed  from  Alexandria 
on  the  24th  of  October,  1802,  upon  the  voyage 
insured. 

The  defendants  pleaded, 

1st.  "That  on  the  24th  day  of  October, 
18f>2.  the  said  brigantine,  called  the  Gkiorge, 
wiis  unsound  in  her  timbers,  and  by  reason  of 
the  said  unsoundness,  was  not  capable  of  per- 
forming the  voyage  in  the  policy  mentioned, 
>iz.,  at  and  from  Alexandria  aforesaid,  across 
the  Atlantic  ocean  to  Havre  de  Grace,  Rotter- 
dam or  Bremen,  with  liberty  to  call  at  Falmouth 
for  orders;  and  this  they  are  ready  to  verify," 
«kc. 

2d.  "  That  after  the  said  brigantine  had  gone 
from  Alexandria  aforesaid,  upon  the  voyage 
aforesaid,  and  while  she  was  proceeding  upon 
the  voyage  aforesaid,  upon  the  high  seas,  she 
.sprung  a  leak,  viz.,  on  the  31st  day  of  October, 
in  the  year  aforesaid,  in  consequence  of  her  not 
having  been  tight,  staunch  and  strong  enough 
for  performing  the  voyage  aforesaid,  on  the 
18^*]  said  24th  day  of  *October,  in  the 
year  aforesaid,  at  Alexandria  aforesaid,  and, 
at  the  instance  of  her  crew,  her  voyage  was 
interrupted  upon  account  of  her  incapacity  to 
IK^rform  the  same.  And  the  said  brigantine 
was  put  back  and  conducted  into  a  convenient 
iHirt  to  be  examined  and  repaired,  viz.,  into 
N^orfolk,  in  Virginia,  and  that  a  regular  survey 
of  the  stfiid  brigantine  was  made  at  Norfolk  on 
the        day  of  ,  in  the  year 

and  thereupon  the  said  brigantine  was  con- 
demned for  being  unsound  to  that  degree  as 
not  to  be  worthy  of  being  repaired,  and  ren- 
<lered  fit  and  able  to  perform  the  voyage  afore- 
said, whereof  the  plaintiff,  afterwards,  to  wit, 
on  the  day  and  year  last  mentioned,  at  the 
county  of*  Alexandria  aforesaid,  had  notice; 
and  this  they  are  ready  to  verify,"  &c. 

To  this  last  plea  there  was,  at  first,  a  general 
demurrer,  which  was  afterwards  w^ithdrawn, 
and  general  replications  and  issues  to  both 
pleas. 

On  the  trial,  two  bills  of  exception  were 
taken  by  the  defendants.  The  first  states,  that 
the  defendants  moved  the  court  to  instruct  the 
jury  to  find  a  verdict  for  the  defendants,  if  they 
should  be  satisfied  by  the  testimony  that  the 
George,  on  the  24th  of  October,  1802,  after  a 
regular  survey,  was  condemned  as  being  un- 
JMjund  or  rotten  by  the  surveyors,  whose  report 
is  as  follows,  to  wit:  "The  brig  George,  of 
Alexandria,  Caspar  Hay  man,  master,  having 
put  into  this  port  in  distress,  we,  the'  subscril> 
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ers,  at  the  request  of  said  master,  did  this  day 
attend  on  board,  for  the  purpo.se  of  ascertaining 
and  reporting  the  situation  oi  the  said  vessel,  and 
the  circumstances  of  said  distress.  We  found, 
from  the  report  of  said  master  and  others,  that 
they  sailed  from  Alexandria  on  the  24th  of 
October  last  past,  with  a  cargo  of  tobacco, 
coffee  and  staves,  bound  on  a  voyage  to  Fal- 
mouth, in  England;  that  on  the  31st  of  the 
same  month,  in  consequence  of  having  met 
with  he^'y  gales  of  wind,  the  vessel  sprung  a 
leak,  and  that  with  much  difficulty  and  con- 
tinued labor  at  the  pumps,  having  seldom  less 
than  three  feet  water  in  the  hold,  they 
gained  this  port.  Considering  the  foregoing 
circumstances,  and  the  appearances  which,  in 
our  minds,  confirm  the  same,  we  think  proper 
to  reconunend  that  the  vessel  be  haled  to  some 
convenient  wharf,  the  *cargo  landed,  [*189 
and  the  hull  carefully  exanuned.  Given  under 
our  hands  at  Norfolk,  Virginia,  17th  Novem- 
ber, 1802.  "Jambs  Hunter, 

"Paul  Proby." 

"  The  cargo  of  the  brig  Qeorge,  of  Alexan- 
dria, having  been  unls^en,  pursuant  to  a 
recommendation  contained  in  a  report,  dated 
the  17th  instant,  and  signed  by  two  of  the 
present  subscribers,  we,  the  undersigned,  at  the 
reouest  of  Caspar  Hayman,  master  of  said  brig, 
dia  this  day  attend  on  board  for  the  purpose 
expressed  in  said  report. 

"  We  find,  on  a  minute  examination  of  the 
hull  of  said  vessel,  that  without  going  into  an 
extensive  repair,  the  intended  voyage  cannot  be 
prosecuted ;  Bnd  considering  the  heavy  expense 
that  must  necessarily  attend  such  a  measure, 
and  which,  in  our  opinion,  would  exceed  the 
value  of  the  vessel  when  completed,  we  are 
clearly  of  opinion  that  the  vessel  and  materials, 
in  their  present  state,  should  be  immediately 
sold  on  account  of  those  concerned.  Given 
under  our  hands  at  Norfolk,  Virginia,  this  26th 
Nov.  1802. 

"  James  Hunter,  Merchant, 
"  Paul  Proby,  Ship  Mftster, 
"  John  Jarvis,  /  MaaUr  Car- 
"  Thos.  Nash,   j"     pent^s.*' 

But  the  Court  refused  to  give  the  instruction 
as  prayed. 

The  second  bill  of  exceptions  stated,  that  the 
defendants'  counsel  moved  the  court  to  instruct 
the  jury  to  find  a  verdict  for  the  defendants,  if 
they  should  be  satisfied  by  the  testimony,  that 
the  brig  George,  after  a  regular  survey,  was 
condemned  as  having  been  unsound  or  rotten 
on  the  24th  day  of  October,  1802,  by  the  sur- 
veyors, whose  report  is  as  follows:  (here  was 
inserted  the  same  report:)  and  shall  also  be 
satisfied  by  the  evidence,  that  the  said  vessel, 
while  she  was  performing  the  voyage  insured 
upon  the  high  seas,  sprung  a  leak  on  the  Slst 
day  of  October,  in  the  year  jvforesaid,  and  at 
the  instance  of  her  crew,  the  said  voyage  was 
interrupted  *upon  account  of  her  in-  [*190 
capacitv  to  perform  the  said  voyage ;  and  that 
the  said  brigantine  was  put  back,  and  conduct- 
ed into  a  convenient  port  to  be  examined, 
namely,  into  Norfolk,  in  Virginia,  where  the 
survey  herein  before  mentioned  was  made ;  but 
the  court  refuseil  to  give  such  instruction. 

C.  Lee,  for  the  plaintiffs  in  error.  Three 
ix)ints  arise  in  this  cause. 
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Ist.  That  the  report  of  the  surveyors  is  con- 
clusive upon  the  question  of  seaworthiness,  un- 
less partiality,  corruption  or  misbehavior  on  the 
part  of  the  surveyors,  in  making  the  survey, 
can  be  shown. 

2d.  That  it  is  competent  for  the  defendant  to 
explain,  by  parol  testimony,  the  grounds  upon 
which  the  surveyors  condemned  the  vessel. 

3d.  That  it  was  not  necessary  for  the  insurers 
to  plead  specially  the  report  ot  the  surveyors, 
and  their  condemnation  of  the  vessel,*but  that 
it  might  be  given  in  evidence. 

1st.  If  the  parties  have  agreed  upon  a  tri- 
bunal to  decide  a  particular  question,  they  must 
be  bound  by  the  decision  of  that  tribunal.  So 
in  the  case  of  an  award.  It  is  binding  upon 
the  parties  all  over  the  world. 

But,  it  may  be  said,  how  are  the  surveyors  to 
ascertain  the  condition  of  the  vessel  on  the  24th 
of  October?  The  answer  is,  that  thev  might 
examine  witnesses;  they  might  judge  irom  the 
universal  decay  of  the  timbers,  &c. 

The  covenant  in  the  policy  does  not  say  at 
what  time  the  vessel  must  be  proved  to  have 
been  unsound.  But  we  admit  that  she  must  be 
proved  to  have  been  unsound  at  the  time  the 
voyage  commenced. 

We  pleaded  that  she  was  unsound  on  the  24th 
of  October,  when  the  voyage  commenced;  and 
we  prayed  the  court  to  instruct  the  jury,  that  if 
they  should  be  satisfied  by  the  evidence  that 
191*1  she  was  condemned  *as  being  unsound 
and  rotten  on  the  24th  of  October,  after  a  regu- 
lar survey,  they  ou^ht  to  find  a  verdict  for  the 
defendants.  This  instruction,  we  contend,  the 
court  ought  to  have  given ;  for  the  report  of  the 
surveyors  is  like  an  award  of  arbitrators,  which 
cannot  be  set  aside,  unless  partiality,  fraud,  or 
misbehavior,  be  proved  on  the  part  of  the  arbi- 
trators. In  the  case  of  Shelton  v.  Barhoui\  2 
Wash.  64,  it  was  held  that  aformer  verdict  and 
judgment  between  the  mother  of  the  plaint- 
iff, who  sued  for  his  freedom,  and  the  de- 
fendant, by  which  it  was  adjudged  that  the 
mother  was  a  slave,  were  conclusive  evidence 
that  the  plaintiff,  her  son,  w&s  a  slave.  And 
this  was  in  a  question  where  freedom  was  con- 
cerned, and  where  the  natural  leaning  of  the 
court  is  presumed  to  be  in  favor  of  freedom. 

The  judgment  of  a  court  is  to  be  admitt-ed  as 
conclusive  evidence,  without  being  specially 
pleaded.  So  is  an  award,  and  the  judgment  of 
a  foreign  court  which  has  jurisdiction  over  the 
subject  matter  and  the  parties. 

2d.  If  the  report  of  the  surveyors  does  not 
refer  to  the  24th  of  October,  as  the  time  when 
the  vessel  was  unsound,  it  was  competent  for 
us  to  explain  the  report  by  testimony  not  incon- 
sistent with  it.  There  is,  however,  enough  in 
the  report  to  induce  a  presumption  that  she 
was  not  sound  on  the  24th.  The  unsoundness 
was  in  the  hull,  not  in  the  rigging,  masts,  &c. 

To  show  that  parol  testimony  might  be  ad- 
mitted to  explain  any  ambiguity  of  the  report, 
the  following  cases  were  cited:  1  T.  R.  701, 
Doe,  dern.  FreeUnid  v.  Burt;  1  DaU.  19S,  Greg- 
4>ry  V.  Setter;  S  DaU.  17 ly  Field  v.  BHddle;  S 
DaU.  173,  M'Minnv.  Owen;  1  Wa^h.  16,  Boss  v. 
NormU. 

March  5.  Marshall,  Gh.  J.,  declined  giv- 
ing an  opinion,  conceiving  himself  to  be  in  a 
remote  degree  interested  in  the  stock  of  the  in- 
surance company. 

408 


*T]ie  other  three  judges  delivered  [♦lOS 
their  opinions ^hafo'm,  as  follows: 

Washlnoton,  J.  It  does  not  appear  upon 
the  record  that  any  other  evidence  was  offered 
to  prove  the  vessel  unsound  on  the  24th  of  Oc- 
tober, than  the  report  of  the  surveyors.  No 
parol  testimony  appears  to  have  been  offered  to 
explain  the  report,  or  to  apply  it  to  the  time  of 
commencing  the  risk.  The  bill  of  exceptions 
is  repugnant.  It  asks  an  opinion  predicated 
upon  the  unsoundness  of  the  vessel  on  the  24th 
of  October,  and  relies  upon  the  report  of  the 
surveyors,  which  applies  only  to  the  31st  of  Oc- 
tober. If  it  was  intended  to  bring  before  this 
court  the  propriety  of  admitting  parol  evidence 
to  explain  the  report,  that  question  does  not  ap- 
pear to  arise  from  the  record. 

I  see  no  reason  for  reversing  the  judgment. 

I  do  not,  however,  mean  to  be  understood, 
that  if  parol  evidence  had  been  offered,  it 
would  have  been  proper  to  receive  it.  I  give 
no  opinion  upon  that  point. 

Paterson,  J.  No  parol  evidence  appears 
upon  the  record  to  show  that  the  report  of  the 
surveyors  referred  to  the  24th  of  October.  The 
conclusiveness  of  the  report,  therefore,  did  not 
come  before  the  court.  It  is  not  a  point  in  the 
cause. 

Gushing,  J.  This  is  an  action  on  a  policy  of 
insurance.  The  defense  set  up  is,  that  the  ves- 
sel was  unsound  and  rotten  on  the  24th  of  Oc- 
tober, when  the  risk  commenced ;  and  it  is  al- 
leged that  the  report  of  the  surveyors  is  conclu- 
sive evidence  of  that  fact.  But  the  report  does 
not  apply  to  that  time. 

Let  the  judgment  be  affirmed  teith  costs. 

Dlstlngruished— 7  Wheat.  614. 
ated— 2  Wash.  153. 
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In  a  declaration,  the  averment  that  the*a9aigni- 
ment  of  a  promissory  note  was  for  value  received, 
is  an  immaterial  averment,  and  need  not  be  proved. 
If  the  defendant  plead  the  banJcruptcy  of  tlie  in- 
dort^er  In  bai*,  a  replication  statini;  that  the  note  was 
given  to  the  indorj«er,  in  trust  for  the  plaintifiT.  is 
not  a  departure  from  the  declaration  which  allejre^ 
the  note  to  have  been  sriven  by  the  defendant  for 
value  received. 

Claims  against  the  a^ent  cannot  be  offset  against 
the  principal. 

Upon  the  death  of  the  plaintlflr,  and  appearance 
of  his  executor,  the  defendant  is  not  entitled  to  a 
continuance.  But  he  may  insist  on  the  production 
of  the  letters  testamentary,  befow  the  executor 
shall  be  permitted  to  prosecute. 

ERROR  from  the  circuit  court  of  the  Dis- 
trict of  Columbia,  sitting  at  Alexandria. 
It  was  an  action  of  debt  originally  brought 
by  John  Codman,  as  assignee  of  a  promissory 
note  made  by  the  defendant,  Wilson,  to  An- 
drew and  William  Ramsay.*  The  declaration 
was  as  follows,  viz. :     "  John  Codman,  aasigm^e 

1.— Present,  Marshall,  ill. J,;  Cushingr,  Paterson 
and  Washington,  Jmstices. 

2.— An  act  of  assembly  of  Virginia  authorizes  an 
assignee  of  a  promissory  note  to  maintain  an  action 
of  debt  in  his  own  name  against  the  maker  of  tht- 
note. 
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of  Andrew  Ramsay  and  William  Ramwy ,  com- 
plains of  William  Wilson,  in  custody,  &c.  of  a 
plea  that  he  render  unto  him  the  sum  of  1,088 
dollars  and  80  cents,  which  to  him  he  owes, 
and  from  him  unjustly  detains,  &c.  for  this,  to 
vit.  that  whereas  the  said  defendant,  on  the 
26th  day  of  June,  1799,  at  Alexandria,  in  the 
county  aforesaid,  by  his  certain  note  in  writing, 
subscribed  with  his  proper  hand  and  name,  and 
to  the  court  now  here  produced,  the  date 
whereof,  <&c.  did  promise  to  pay  to  the  said 
Andrew  and  William  liamsay,  or  order,  forty- 
five  days  after  date,  1,038  dollars  and  80  cents, 
for  value  received,  negotiable  in  the  bank  of 
Alexandria;  and  the  said  Andrew  and  William 
Ramsay,  afterwards,  to  wit,  on  the  28d  day  of 
October,  in  the  year  of  our  Lord  1802,  at  the 
county  aforesaid,  by  their  certain  writing  in- 
dorsed on  the  said  note,  and  subscribed  with 
their  proper  hands  and  names,  assigned  the  said 
note  to  the  said  plaintiff,  for  value  received,  of 
which  assi^ment  the  said  defendant,  after- 
wards, to  wit,&c.  had  notice;  by  means  whereof, 
and  by  force  of  the  act  of  assembly  of  Virginia 
in  such  case  made  and  provided,  before  the 
year  1801,  action  accrued,"  *fec.  There  was  an 
office  judgment  against  the  defendant  and  his 
194*]  appearance  bail,  *to  set  aside  which 
the  latter  pleaded  nil  debet  for  his  principal,  at 
June  term,  1808. 

At  December  term,  1803,  the  suit  was  en- 
tered abated  by  the  plaintiff's  death.  After- 
wards, at  the  same  term,  on  the  motion  of  Ste- 
phen Codman,  by  his  attornev,  it  wjis  ordered, 
' '  That  the  said  Stephen  Codman,  executor  of 
John  Codman,  deceased,  be  made  plaintiff  in 
this  suit,  with  leave  to  prosecute  the  same." 

At  June  term,  1804,  the  defendant  gave  spe- 
cial bail,  and  **  moved  the  court  for  a  rule  upon 
the  plaintiff  to  grant  oyer  of  his  letters  testa- 
mentary, to  enable  the  defendant  to  answer  the 
plaintiff,  which  was  opposed  by  the  plaint- 
iff's attorney,  and  the  motion  was  refused  by 
the  court,"  whereupon  the  defendant  took  a 
bill  of  exceptions.  The  plea  put  in  by  the  ap- 
pearance bml  for  the  principal  was  withdrawn, 
and  the  latter  pleaded,  1st.  Nil  debet,  upon 
which  issue  was  joined;  and,  2d.  That  before 
the  28d  day  of  October,  1802,  the  time  stated 
in  the  declaration,  when  A.  &  W.  liamsay  are 
supposed  to  have  assigned  the  said  note  to  the 
said  John  Codman.  the  said  A.  <fc  W.  Ramsay 
had  been  declared  bankrupts,  c^c.  and  on  the 
day  of  March,  1802,  had  duly  obtained  their 
final  discharge,  &c.  To  this  plea  the  plaintiff 
replied,  that  on  the  20th  of  June,  1799,  the  de- 
fendant was  justly  indebted  to  John  Codman, 
the  testator,  m  the  sum  of  1,038  dollars  and  80 
cents,  and  in  consideration  thereof,  on  that  day 
made  and  executed  the  promissory  not^  in  the 
declaration  mentioned,  for  that  sum,  to  A.  & 
W.  liamsey,  sa  the  agents  of,  and  in  trust  for 
the  use  of,  the  said  John  Codman,  the  testator; 
and  concluded  with  a  verification.  To  this 
replication  the  defendant  demurred  specially; 
1st.  Because  it  is  a  departure  from,  and  is  incon- 
sistent with,  the  declaration,  in  this,  that  the 
declaration  affirms  that  the  said  note  was  pay- 
able to  Andrew  and  William  liamsay,  forvaliic 
received,  and  was  by  them  assigned  for  value 
received,  to  the  said  John  Codman;  and  the 
replication  affirms,  that  the  said  note  was  exe- 
cuted and  delivered  to  the  said  A.  &  W.  Ram- 
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say,  as  the  agents  of,  and  in  trust  for  the  use  of, 
the  said  John  Codman;  2d.  Because  the  plaint- 
iff, in  his  replication,  ought  to  *have  [*195- 
traversed  the  plea,  and  tendered  an  issue  there- 
upon, and  ought  not  to  have  replied  the  said 
special  matter,  and  concluded  with  a  verifica- 
tion ;  3d.  Because  the  said  replication  is  infor- 
mal and  insufficient,  &c. 

Upon  this  demun*er  the  court  below  adjudged 
the  issue  in  law  for  the  plaintiff. 

Upon  Ihe  issue  in  fact,  tlie  jury  found  a  ver- 
dict also  for  the  plaintiff;  and  on  the  trial  four 
bills  of  exception  were  taken  by  the  defendant. 
The  1st  was  to  the  refusal  of  the  court  to  in- 
struct the  jury,  that  the  plaintiff  ought  to  pro- 
duce in  evidence  his  letters  testamentary,  to 
enable  him  to  maintain  the  issue  on  his  part. 

The  2d  bill  of  exceptions  stated,  "that  the 
defendant  produced  testimony  to  the  following 
facts,  viz.,  that  A.  and  W.  Ramsay,  on  the  13th 
of  August,  1799,  when  the  note  in  the  declara- 
tion mentioned  became  due,  were  indebted  to  him 
on  their  own  account  in  a  large  sum  of  money, 
to  wit,  in  the  sum  of  8,000 dollars,  and  continued 
indebted  to  him  always  thereafter,  to  that  or  a 
greater  amount,  until  they  became  bankrupt,  in 
November,  1801.  That  they  had  taken  the 
said  note  for  the  use  and  benefit  of  John  Cod- 
man, and  not  for  their  own,  and  were  author- 
ized, as  his  agents,  to  receive  payment  of  the 
said  note  for  his  use,  from  the  date  thereof, 
until  the  day  of  May,  1800.  That  the  said 
John  Codman  urged  payment  to  be  mad** ;  and 
during  this  period  of  time,  sundrj'  payments  in 
money  were  made  to  the  said  A.  «fe  W.  Ram- 
say, by  the  defendant,  who,  at  the  time  of  mak- 
ing such  payments,  did  not  mention  any  defi- 
nite purpose,  or  use  for  which  thev  were  made. 

That  the  said  Andrew  &  William  liamsay, 
during  the  period  aforesaid,  viz.,  from  the  13th 
of  August,  1799,  to  the  tim^  of  their  bank- 
ruptcy, had  authority  to  receive  no  other  debt 
from  the  said  William  Wilson,  except  the  debt 
due  on  the  note  aforesaid,  and  on  another  note 
for  about  the  same  sum,  due  for  the  use  of  said 
John  Codman.  And  the  defendant  moved  the 
court  to  direct  the  jury,  that  if  thev  shall  be 
of  opinion,  that  at  the  times  resx>ectively  when 
William  Wilson,  the  defendant,  made  payments 
in  money  to  *Andrew  &  William  Ram-  [*196- 
say,  of  sundry  sums,  after  the  note  became  due 
upon  which  this  action  is  brought,  they,  the 
said  A.  &  W.  Ramsay,  were  inclebted  to  him 
on  their  own  account,  always  after  the  said 
note  became  due,  to  an  amount  exceeding  8,000 
dollars,  and  were  not  authorized,  during  the 
whole  of  the  time,  from  the  13th  August,  1799, 
till  their  bankruptcy,  to  receive  any  other  debt 
due  from  W.  Wilson,  the  defendant,  for  the 
use  of  any  other  person,  except  the  debt  due  on 
the  note,  which  is  the  ground  of  this  action, 
and  another  note  for  about  the  wime  sum,  which 
they  held  as  the  agents  of  John  Ccnlman,  and 
in  trust  for  his  use;  in  such  ca.se  those  payments 
of  moneys  may  be  applied  to  the  discharge  of 
those  two  notes;  unless  the  jury  shall  be  satis- 
fied by  testimony,  that  the  said  defendjmt  did 
make  those  payments,  or  any  of  them,  for  some 
other  purpose  or  purposes,  respt^ctively. 

*'  The  plaintiff  had  offered  to  prove,  by  the 
testimony  of  Andrew  liamsay,  that  the  pay- 
ments of  advances  of  money  to  him  and  Will- 
iam  Ramsay,  charged  in  the  account  offeretl 
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by  the  defendant,  William  Wilson,  in  the  words 
and  figures  following,"  [here  was  inserted  an 
iiccoiint  current  made  out  by  the  defendant 
against  A.  &  W.  liamsey,  containing,  among 
others,  sundry  debits  and  credits  of  cash,  sub- 
sequent to  the  time  when  the  notes  became  pay- 
4ible,  and  before  the  bankruptcy  of  the  Ramsays ; 
by  which  it  appeared  that  they  had  paid  to  the 
defendant,  during  that  time,  more  cash  than  he 
had  paid  to  them,  without  specific  appropria- 
tion; but  the  balance  of  the  whole  account, 
-(which  commences  in  April,  1797,  and  contin- 
ues to  Octoljer  15,  1801,)  was  against  the  Ram- 
says to  about  the  sum  of  10,000  dollars,]  *'  were 
not  made  on  account  of  the  notes  due  to  John 
Oodman.  or  either  of  them,  and  that  they  were 
not  received  by  the  said  A.  &  W.  Ramsay  on 
•account  of  the  said  notes,  or  either  of  tnem; 
And  had  also  offered  in  evidence  two  letters 
from  the  defendant,  admitted  to  be  in  his  hand- 
writing, in  the  words  and  figures  following," 
[here  were  inserted  two  letters  from  the  defend- 
ant to  John  Codman,  the  first  dated  21st  Janu- 
uary,  1800,  saying,  that  he  had  paid  a  small 
part  of  the  notes  to  A.  &  W.  Ramsay,  and 
would  gladly  settle  the  remainder,  if  it  was  in 
197*]  his  *power;  the  second  is  dated  25th 
February,  1800,  offering  tp  pay  the  notes  in  real 
«state  or  to  give  a  mortage,]  "whereupon 
the  court  refused  to  give  the  instruction  as 
prayed;"  to  which  refusal  the  defendant  ex- 
■cepted. 

The  3d  bill  of  exceptions  was  to  the  opinion 
of  the  court,  that  it  was  necessary  for  the 
plaintiff  to  prove  the  assignment  of  the  note, 
but  that  it  is  not  necessary  for  him  to  prove  that 
the  same  was  made  for  value  received,  by  the 
said  A.  &  W.  Ramsicy  from  the  said  John  Cod- 
man. 

The  4th  bill  of  exceptions  was  to  the  admis- 
sion of  the  note  and  indorsement  in  evidence  to 
theiury,  the  indorsement  being  in  these  words; 
**  We  assign  this  note  to  John  Codman.  without 
rwourse,"  and  signed  by  A.  &  W.  Ramsay,  the 
payees  of  the  note;  inasmuch  as  the  indorse- 
ment varied  from  that  set  forth  in  the  dcclara- 
ti(m;  the  former  being  "without  recourse," 
4uid  the  latter  ••  for  value  received." 

E.  J.  Lee,  for  the  plaintiff  in  error,  made  the 
following  points; 

Ist.  That  the  defendant  below  was  entitled 
to  over  of  the  letters  testamentary  at  the  time 
he  demanded  it. 

2d.  That  the  plaintiff  was  bound  to  produce 
them  on  the  trial,  upon  the  issue  of  nil  debet. 

3d.  That  the  plaintiff  was  bound  to  prove  the 
assignment  to  have  been  made  for  value  received, 
jiccording  to  the  averment  in  the  declaration. 

4th.  That  the  defendant  below  had  a  right, 
at  any  time,  to  apply  the  payments  of  money 
made  to  A.  &  W.  Ramsay,  to  the  account  of 
the  notes  in  question;  the  Ramsays  being,  at 
that  time,  pei'sonally  his  debtors,  and  having 
no  right  to  demand  of  him  money  upon  any 
other  account. 

5th.  That  the  replication  to  the  second  plea 
was  bad  upon  Ki)ecial  demurrer. 
108*]       *ist.  The  executor  was    bound  to 
produ(;e  his  letters  testamentary,  and  the  defend- 
ant was  entitled  to  oyer  at  any  time. 

In  Virginia,  if  the  plaintiff  dies  before  office 
judgment,  the  {<uit  abates,  and  the  executor 
must  pro(!eed  dv  novo.    If  the  plaintiff  dies  after 
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judgment,  the  executor  must  take  out  a  scire 
facias,  in  which  he  must  make  a  profert  of  his 
letters  testamentary.  When  the  idre  faeioM 
issues,  the  cause  goes  to  the  rules,  and  the  de- 
fendant has  a  month  to  plead.  In  the  present 
case,  the  change  of  parties  was  made  in  court, 
and  the  defendant  had  not  yet  appeared;  he 
had,  therefore,  time  till  the  next  term  to  appear 
and  pl^d,  and  had  then  a  right  to  demand 
oyer.  6  Mod.  1S4*  Adams  v.  Savage;  Idem, 
llt2.  Smith  V.  Harman.  By  the  act  of  Congress, 
wl.  1,  p.  71,  8.  SI,  a  scire  facias  is  to  issue  in 
case  of  the  death  of  a  party  before  judgment. 
The  law  of  Virginia,  Eev.  Code,  p.  117,  s.  ,^0, 
is  nearly  the  same. 

The  act  of  Congress  does  not  do  away  the 
necessity  of  an  executor's  showing  his  letters 
testamentary,  nor  deprive  the  defendant  of  hLs 
rirfit  of  oyer. 

r  ATERsoN,  J.  Under  the  act  of  Congress  do 
not  the  proceedings  go  on  of  old?  Are  there  to 
be  any  proceedings  de  now  f 

E.  J.  Lee.  There  is  no  doubt  that  the  execu- 
tor must  show  his  letters  testamentary  on 
admission  to  prosecute,  and  the  defendant  has 
a  right  to  demand  oyer  at  some  time. 

Marshall,  Ch.  J.  The  question  is  whether, 
imder  the  act  of  Congress,  a  scire  fa4sias  is  neces- 
sarv. 

Washii^qton,  J.  There  is  another  question, 
whether  the  defendant  did  not  crave  oyer  in 
due  time. 

E.  J.  Lee.  The  plaintiff  ou^ht  to  produce 
his  letters  testamentary  at  the  time  he  is  admit- 
ted,  or  when  oyer  is  prayed,  or  at  the  trial,  to 
support  his  title. 

♦Marshall,  Ch.  J.  No  doubt  the  ['lOO 
defendant  was  entitled  to  oyer,  but  the  ques- 
tion is,  has  he  demanded  it  in  proper  time? 

£.  J.  Lee.  3d.  The  plaintiff  ought  to  have 
proved  that  the  note  was  assigned  for  value 
received.  The  assignment  on  the  note  is  ex- 
pressed to  be  "without  recourse."  There  was, 
therefore,  a  variance  between  the  assignment 
on  the  note  and  that  set  forth  in  the  declara- 
tion. The  court,  therefore,  ought  either  to 
have  prevented  the  assignment  from  bein^  pro- 
duced in  evidence,  or  have  compellea  the 
plaintiff  to  prove  it  was  really  for  value  received. 
By  thus  admitting  the  assignment  to  go  in  evi- 
dence, they  have  prevented  the  defenaant  from 
his  right  to  offset  his  payments  to  A.  &  W. 
Ramsay  before  the  assignment. 

If  there  be  a  variance  between  the  evidence 
and  the  declaration  it  is  fatal,  how  trivial  soever 
it  may  be.  If  the  plaintiff  undertakes  to  recite 
an  instrument,  although  he  is  not  bound  so  to 
do,  and  misrecites  it,  he  must  fail.  Thus,  in 
trover  for  a  debenture,  the  plaintiff  must  prove 
the  number  of  the  debenture  as  laid  in  the 
declaration,  and  the  exact  sum  to  a  farthing,  or 
h^  will  be  nonsuited.  But  he  need  not  set  out 
the  number,  (any  more  than  the  date  of  a  bond 
for  which  trover  is  brought,)  for  being  out  of 
possession,  he  may  not  know  the  number,  and 
if  he  should  mistiike  it  would  be  a  failure  of  his 
suit.  BuUer'8  N.  P.  37.  So  in  the  case  of 
Bristow  V.  Wright,  Doug.  66*5,  it  was  held  that 
in  an  action  against  the  sheriff  for  taking  goods 
without  leaving  a  year's  rent,  the  declaration 
need  not  state  all  the  particulars  of  the  demise* ; 
but  if  it  does,  and  they  are  not  proved  as  stated, 
there  shall  be  a  nonsuit. 
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Mabshall,  Ch.  J,  You  consider  the  decla- 
ration as  setting  forth  the  indorsement  in  h<BC 
rrrba. 

E.  J.  I..ee.     I  do 

Marshall,  Ch,  J.  The  only  question  upon 
this  point  is,  whether  the  plaintiff  has  under- 
taken to  set  forth  the  indorsement  in  hxtc  verba ; 
for  if  so,  and  there  is  a  variance,  there  is  no 
doubt  it  would  be  fatal. 
200*]  •£.  J.  Lee.  4th.  The  defendant  be- 
low had  a  right  to  apply  all  the  cash  paid  by 
him  to  A.  &  W.  Ramsay,  to  the  discharge  of 
the  notes.  They  had  no  right  to  say  it  was  a 
^ift  or  a  loan,  and  they  had  no  other  right  to 
demand  money  of  him  than  for  th<»e  notes.  If 
the  appropriation  was  not  made  at  the  time  of 
the  payment,  yet  it  could  not  be  applied  to  the 
single  debt  due. 

5th.  As  to  the  demurrer.  1st.  The  declara- 
tion states  the  assignment  to  l)e  for  value 
received.  The  replication,  instead  of  fortifying 
the  declaration,  states,  that  it  was  not  for  value 
received,  which,  being  repugnant,  is  a  depart- 
ure in  pleading.  Thus,  if  the  plea  be  condi- 
tions perfonued,  and  the  rejoinder  shows  mat- 
ter in  excuse  for  not  performing,  it  is  a  depart- 
ure. 4>  Bac.  Abr.  123,  Departure  in  Pleading^ 
L.  U  a.  note  is  given  to  me  as  agent  for 
another,  it  is  not  given  to  me  for  value  received ; 
3d.  There  is  no  traverse,  denial,  or  confession 
of  the  matter  of  the  plea.    4  Bac.  Abr.  H.  70. 

C.  Lee,  on  the  same  side.  If  the  plaintiff  is 
not  the  true  executor,  a  judgment  in  this  suit 
would  be  no  bar  to  an  action  by  the  rightful 
executor.  Hence  it  is  necessary  that  he  &ould 
produce  his  letters  testamentary.  It  does  not 
appear  that  he  ever  produced  them  in  the  court 
beK>w  at  any  time.  lie  ought  to  have  been  com- 
pelled to  produce  them  at  the  trial,  on  the  issue 
of  nU  debet,  to  support  his  title.  The  plea  of 
nil  debet  put  the  plaintiff  on  the  proof  of  every 
thing  necessary  to  entitle  him  to  recover.  It 
has  been  considered  as  law  in  Virginia,  that  on 
that  plea  the  Aefendant  may  give  in  evidence 
the  statute  of  limitations,  which  he  could  not 
do  on  nan  aimimpmt;  because  the  latter  plea  is 
in  the  past  tense,  and  the  statute  does  not  prove 
that  he  never  promised.  But  the  plea  of  nU 
de^t  is  in  the  present  tense,  that  he  does  not 
now  owe,  and,  therefore,  if  the  debt  is  barred 
by  the  statute,  the  plea  is  well  supported.  If 
ah  executor  bring  an  action  of  assumpsit,  the 
defendant  pleads  non  assumpsit  in  manner  and 
form  as  the  plaintiff  has  declared,  that  is,  he 
did  not  assume  to  pa^  to  the  testator  in  his  life- 
time. The  plaintiff,  m  such  case,  is  only  bound 
to  prove  that  the  defendant  promised  to  pay  the 
tfstator,  and  his  own  title  as  executor  does  not 
come  in  question.  But  if  an  executor  bring 
an  action  of  debt,  and  the  defendant  pleads 
201*]  *nil  debet ^  lie  says  that  he  owes  nothing 
to  the  present  plaintiff,  who  sues  as  executor, 
and  if  the  plaintiff  be  not  the  true  executor,  the 
plea  is  supported;  the  defendant,  in  truth,  owes 
him  nothing.  Ilcnce  arises  the  difference 
between  the  necessity  of  producing  letters  testa- 
mentary in  evidence  on  the  trial  in  actions  of 
a*«umpsit,  and  in  those  of  debt  on  simple  con- 
tract. 

Simms,  contra.  In  this  case  there  was  an 
otlice  judgment  against  Wilson  and  his  appear- 
ance bail.  The  bail  came  in  and  set  aside  the 
office  judgment,  by  pleading  for  his  principal 
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(as  he  had  a  right  to  do  under  the  act  of  assem- 
bly of  Virginia,)  in  the  lifetime  of  John  God- 
man,  and  the  issue  was  made  up.  xVfterwards 
John  Codman  died,  and  Stephen  Codman,  his 
executor,  appeared,  and  had  leave  to  prosecute 
the  action. 

We  differ  from  the  opposite  counsel  as  to  the 
construction  of  the  act  of  Congress.  They 
seem  to  think  that  the  pleadings  must  be  de 
novo. 

But  it  is  in  the  discretion  of  the  court  what 
pleas  to  admit  after  the  issue  had  been  made  up. 

It  is  said  Wilson  was  not  in  court.  But  it 
was  his  own  fault  to  suffer  iudgment  to  go 
against  him.  No  man  can  take  advanttige  of 
his  own  neglect.  It  was  a  matter  of  dis'Tetion 
with  the  court  to  admR  the  principal  to  appear 
and  plead  after  the  issue  had  been  made  up  by 
the  bail.  It  is  to  be  presumed  that  the  execu- 
tor produced  his  letters  testamentary,  and  that 
the  court  was  satisfied  when  they  admitted 
him  to  prosecute  as  plaintiff.  If  the  defend- 
ant did  not  then  pray  oyer,  it  was  his  own  neg- 
lect. He  can  only  demand  oyer  at  the  term 
when  the  letters  were  produced.  5  Co.  74t  f>, 
Wymarkfs  Case.  But  letters  testamentary  need 
not  remain  in  court  even  during  the  whole  of 
that  term.     2  SaUc.  497,  Boberts  v.  Arthur. 

As  to  the  demurrer,  two  causes  are  assigned. 
First,  that  the  replication  is  a  departure;  and, 
second,  that  it  does  not  traverse  the  matter  of 
the  plea. 

♦1st.  Unquestionably,  if  it  is  a  de-  [*202 
parture.  it  is  bad.  But  if  it  is  the  only  fortifi- 
cation of  the  declaration  against  the  plea,  it 
must  be  good.  Co.  lAtt.  304,  »•  The  replica- 
tion is  not  repugnant  to,  nor  inconsistent  with, 
the  declaration.  It  is  the  same  in  substance 
with  that  in  the  case  of  Wineh  v.  Ke^ly,  1  T.  B. 
619,  which  was  adjudged  good  on  demurrer. 

2d.  It  is  said  that  the  replication  ought  to 
have  traversed  the  matter  of  the  plea. 

What  part  could  the  plaintiff  have  traversed? 
The  bankruptcy  is  impliedly  admitted  in  the 
replication. 

WASHiNGKroN,  J.  Part  of  the  objection  is, 
that  the  replication  does  not  confess  the  matter 
of  the  plea. 

Simms.  That  is  not  set  down  as  a  cause  of 
demurrer,  and  it  is  but  matter  of  form.  But  it 
is  no  cause  for  demurrer  even  if  it  had  been 
specially  shown.  In  a  plea  of  the  statute  of 
limitations,  the  defendant  does  not  confess  that 
he  ever  promised  at  all.  So  in  a  replication  to 
such  a  plea,  that  the  plaintiff  was  out  of  the 
country,  he  does  not  confess  that  the  five  years 
have  elapsed.  So  in  pleading  a  release,  it  is 
not  necessary  to  admit  the  execution  of  the 
bond,  &c. 

No  authorities  can  be  produced  in  support  of 
such  an  objection. 

As  to  payments  of  money,  it  appears  from 
the  account  itself,  that  Wilson,  after  the  notes 
became  due,  received  more  cash  from  A.  and 
W.  Ramsay  than  they  received  from  him;  and 
it  is  evident,  that  the  cash  transactions  were 
mere  matt  el's  of  mutual  accommodation,  by 
loans  of  small  sums  for  short  periods  of  time. 

As  to  the  first  bill  of  exceptions,  it  is  said, 
that  the  plaintiff  ought  to  have  produced  his 
letters  testamentary  on  the  trial;  and  that  a 
judgment,  in  this  suit,  would  not  be  a  bar  to 
an  action  bv  the  rightful  executor. 
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This  we  deny.  In  a  suit  brought  by  the 
name  of  John,  it  is  not  necessary  on  the  trial 
203*]  of  the  general  issue  *to  prove  that  the 
plaintiff  was  baptized  by  that  name.  So  if  the 
plaintiff  sue,  as  executor,  when  he  is  only  ad- 
ministrator, and  no  advantage  taken  by  plea  in 
abatement,  it  is  not  necessary,  on  the  trial,  to 
produce  letters  testamentary. 

The  3d  and  4th  bills  of  exception  raise  two 
questions. 

1.  Whether  the  assi^ment  ought  to  have 
been  proved,  on  the  trial,  to  be  for  value  re- 
ceived. 

2  Whether  the  assignment  on  the  note  varies 
from  that  stated  in  the  declaration. 

It  is  said,  that  the  probata  and  the  allegata 
must  precisely  agree.  This  is  not  the  law.  It 
is  sumcient  if  they  agree  in  substance.  In  an 
action  of  assault  and  battery,  the  declaration, 
alleging  it  to  be  done  with  sticks,  staves  and 
swords,  is  sufficiently  supported  by  evidence 
that  the  defendant  pullea  the  plaintiff's  nose. 
So  if  the  declaration  allege  that  goods  were 
sold  and  delivered  at  the  request  of  the  defend- 
ant, it  is  sufficient  to  prove  that  the  defendant 
reluctantly  received  them  at  the  solicitation  of 
the  plaintiff.  It  is  only  necessary  to  prove  the 
material  averments  to  be  substantially  true. 

The  substance,  in  the  present  case,  is  the 
note  and  the  assignment.  The  manner  is  to- 
tally immaterial.  No  form  of  assignment  is 
prescribed  by  the  act  of  assembly ;  and  it  is  not 
necessary,  under  the  act,  to  state  the  precise 
words  of  the  assipiment.  If  the  assignment 
had  been  in  consideration  df  a  horse  received, 
it  would  have  been  sufficient  to  have  stated, 
generally,  that  it  was  for  value  received.  The 
words  without  recourse  do  not  imply  without 
value,  nor  do  they  alter  the  effect  of  the  assign- 
ment as  it  regards  the  defendant.  The  declara- 
tion does  not  pretend  to  set  forth  the  assign- 
ment in  h(pc  verba;  and,  therefore,  the  case 
from  Doug.  666,  does  not  apply.  2  Salk.  668, 
Holman  v.  Borough ;  Doug.  193,  The  King  v. 
May. 

204*]     *Mar8hall,  Ch.  J.    Does  not  your 
defense  rely  on  there  being  no  value  received? 

Simms.  I  contend  not.  I  shall  presently 
take  the  distinction. 

Washington,  J.  The  departure  is  alleged 
upon  that  ground. 

Simms.  A  moral  obligation  on  the  part  of 
A.  <&  W.  Ramsay  is  a  sufficient  consideration 
for  the  assignment.  They  were  bound  in  hon- 
esty and  good  faith  to  assi^,  and  that  is  suffi- 
cient to  support  the  allegation  of  value  received. 

The  maker  of  the  note  has  no  right  to  in- 
quire into  the  consideration  which  passed  be- 
tween the  assignor  and  assignee. 

If  the  note  had  not  been,  from  the  first,  held 
in  trust  for  Codman,  the  defendant  might  have 
offset  all  his  claims  against  the  Ramsays,  which 
were  due  before  notice  of  the  assignment. 

No  offset  against  the  trustee  can  be  set  up 
against  cestui  que  trust.  The  authorities  cited 
in  Winch  and  Keely  can  be  produced  if  the 
court  should  require  it. 

Marshall,  vh.  J.  There  is  no  necessity  to 
produce  authorities.  There  can  be  no  question 
on  that  point.  If  the  agent,  appointed  to  col- 
lect a  debt,  is  indebted  to  the  debtor,  the  latter 
cannot  offset,  against  the  debt  due  from  him  to 
the  principal,  claims  against  the  agent.  It  can- 
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not  be  contested.  No  man  ever  thought  that  a 
person  who  employs  an  agent  to  collect  hi» 
debts,  by  this  agrees  to  take  on  his  hands  the 
debts  owing  by  his  agent  to  his  debtors,  instead 
of  looking  to  the  original  debtors  themselves. 

C.  Lee,  in  reply.  • 

1st.  As  to  the  letters  testamentary. 

*The  act  of  Congress  does  not  take  [*20S 
away  the  necessity  of  giving  notice  to  the  other 
party.  It  does  not  essentially  alter  the  law  on 
that  subject.  By  that  law  a  scire  facias  mu.st 
have  issued,  and  would  have  been  returnable 
to  the  next  term.  One  of  the  clauses  of  each 
act  is  in  the  same  words.  The  act  of  Congress 
is  equally  ^plicable  to  the  death  of  plaintiffs 
and  defendants.  A  scire  facias  must  issue  in 
both  cases.  And  if  it  had  issued,  the  defend- 
ant would  have  been  in  time. 

2d.  The  plaintiff  ought  to  have  produced  his 
letters  testamentary  at  the  trial,  to  support  his^ 
title,  on  the  issue  of  nil  debet. 

This  has  been  spoken  to  before. 

8d.  As  to  the  demurrer. 

It  is  an  answer  to  the  case  of  Winch  r.  Keely, 
1  T.  Bep.  619,  that  in  our  case  the  demurrer  is 
special,  in  the  other  it  was  general.  It  will  also 
appear  that  in  that  case  the  facts  of  the  pleas 
were  expressly  admitted  in  the  replication.  The 
demurrer  there  was  for  the  purpose  of  bringing^ 
into  consideration  an  important  question  of  law. 

The  1st  cause  of  demurrer  assigned  is,  that 
the  replication  is  a  departure.  It  is  only  nec- 
essary to  know  what  the  declaration  is. 

The  expression,  for  value  received,  means 
value  received  by  the  defendant  of  the  Ram- 
says, and  by  them  of  the  plaintiff.  The  declara- 
tion states  it  to  be  Ramsay's  debt;  the  replica- 
tion alleges  it  to  be  Codman's  debt. 

4th.  The  vanance  between  the  declaration  and 
the  note  offered  in  evidence  is  material.  If  they 
had  produced  a  note  assigned  for  value  received, 
the  plea  of  bankruptcy  of  the  Ramsays  would 
have  been  good.  Ii  they  had  proved  their  dec- 
laration, they  would  have  defeated  their  action. 
It  is  admitted,  however,  that  it  would  he  a 
question  of  some  doubt,  whether  the  variance 
would  be  absolutely  fatal  if  the  action  were  on 
a  *parol  agreement,  upon  the  authority  [*200 
of  the  note  at  the  end  of  the  case  of  brtsiow  r. 
Wright,  Doug.  669,  {3d  edition,)  which  confines 
this  strictness  of  pleading  to  records  and  writ- 
ten contracts.  But  the  present  action  is  upon 
a  written  contract,  and,  therefore,  according  to 
all  the  authorities,  a  misrecital  is  fatal. 

5th.  As  to  the  bill  of  tixceptions  respecting 
the  testimony,  it  is  only  necessary  to  read  the 
prayer  of  the  defendant  to  the  court,  (without 
mtemiixing  the  testimony  offered  by  the  plaint- 
iff, which  only  confuses  the  question,)  to  shovr 
the  impropriety  of  the  court's  decision. 

The  amoimt  of  the  prayer  is,  that  the  pay- 
ments ouofht  to  be  presumed  to  be  made  on  tfie 
notes,  unle&s  it  is  proved  that  they  were  made 
for  some  other  piu-pose,  or  on  some  other  ac- 
count; it  having  been  proved  that  the  Ramsays 
had  no  right  to  demand  money  from  the  de- 
fendant except  on  account  of  those  notes. 

March  6.  Marshall,  Ch.  J. ,  delivered  the 
opinion  of  the  court. 

The  first  question  which  presents  itself  in 
this  case  is,  was  the  defendant  entitled  to  oyer 
of  the  letters  testamentary  at  the  term  succee<i- 
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\ng  that  at  which  the  executor  was  admitted  a 
plaintiff  in  the  cause? 

It  is  contended,  on  the  part  of  the  defendant, 
thai  on  the  suggestion  of  the  death  of  either 
plaintiff  or  defendant,  a  scire  faeifui  ought  to 
ksue,  in  order  to  bring  in  his  representative ;  or, 
if  9Lftcire  faciaa  should  not  be  required,  yet.  that 
the  opposite  party  should  have  the  same  time  to 
plead  and  make  a  proper  defense  as  if  such  pro- 
<'ess  had  been  actually  sued. 

The  words  of  the  act  of  Congress  do  not  seem 
to  countenance  this  opmion.  They  contemplate 
the  coming  in  of  the  executor  as  a  voluntary 
act,  and  give  the  scire  faeiaa  to  bring  him  in,  if 
it  shall  be  necessair,  and  to  enable  the  court 
"  to  render  such  jud^ent  against  the  estate  of 
207*]  the  *deceased party,"  "  as  if  the  executor 
or  admmistrator  had  voluntarily  made  himself  a 
party  to  the  suit. "  From  the  language  of  the 
act  this  may  be  done  innianter.  The  opinion 
that  it  is  to  be  done  on  motion,  and  that  the 
(mrty  may  immediately  proceed  to  trial,  de- 
rives strength  from  the  provision,  that  the  ex- 
ecutor or  administrator,  so  becoming  a  party, 
may  have  one  continuance.  This  provision  shows 
that  the  legislature  supposed  the  circumstance 
of  making  the  executor  a  party  to  the  suit,  to 
be  no  cause  of  delay.  But  as  the  executor  might 
require  time  to  inform  himself  of  the  proper 
defense,  one  continuance  was  allowed  him  for 
that  purpose.  The  same  reason  not  extending 
to  the  other  party,  the  same  indulgence  is  not 
extended  to  him. 

There  is,  then,  nothing  in  the  act.  nor  is  there 
any  thing  in  the  nature  of  the  provision,  which 
should  induce  an  opinion  that  any  delay  is  to  be 
occasioned  where  the  executor  makes  himself  a 
party,  and  is  ready  to  go  to  trial.  Unquestion- 
ably he  must  show  himself  to  be  executor, 
unless  the  fact  be  admitted  by  the  parties;  and 
the  defendant  may  insist  on  the  production  of 
his  letters  testamentary  before  he  shall  be  per- 
mitted to  prosecute;  but  if  the  order  for  his 
admission,  as  a  party,  be  made,  it  is  too  late  to 
contest  the  fact  of  his  being  an  executor. 

K  the  court  has  unguardedly  permitted  a  per- 
son to  prosecute  who  uas  not  given  satisfactory 
e>idence  of  his  right  to  do  so,  it  possesses  the 
means  of  preventing  any  mischief  from  the  inad- 
vertence, and  will  undoubtedly  employ  those 
means. 

The  second  point  in  the  case  is  the  demurrer 
of  the  defendant  to  the  plaintiff's  replication. 

Two  causes  of  demurrer  are  assigned.  1st. 
That  it  is  a  departure  from  the  declaration ;  2d. 
That  the  plea  ought  to  have  been  traversed, 
and  an  issue  tendered  thereon. 

On  the  first  cause  of  demurrer,  some  differ- 
ence has  existed  in  the  court,  but  the  majority 
of  the  judges  concur  in  the  opinion,  that  the 
replication  fortifies,  and  does  not  depart  from 
the  declaration. 

208*]  *The  averment,  that  the  assignment 
was  for  value  received,  is  an  immaterial  aver- 
ment. The  assignee,  without  value,  can  as  well 
maintain  his  action  as  the  assignee  on  a  valua- 
ble consideration.  It  is,  therefore,  mere  sur- 
plusage, and  does  not  require  to  be  proted ;  nor 
does  it  affect  the  substantial  part  of  the  declara- 
tion. It  is  also  the  opinion  of  a  part  of  the 
court,  that  the  duty  created  by  the  trust,  and 
which  was  discharged  by  the  assignment,  mav 
be  considered  as  constituting  a  vimiable  consid- 
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eration  to  support  the  averment,  and  prevent 
the  replication  from  being  a  departure  from  the 
declaration. 

2d.  The  second  cause  of  demurrer  is  clearly 
not  maintainable.  The  matter  of  the  replica- 
tion does  not  deny,  but  avoids  the  allegations  of 
the  plea,  and,  consequently,  the  conclusion  to 
the  court  is  proper. 

It  has,  indeed,  been  argued,  that  the  replica- 
tion is  faulty,  because  it  does  not  confess  the 
matter  alleged  in  the  plea;  but  this  is  not 
assigned  as  a  cause  of  demurrer,  and  it  is,  there- 
fore, not  noticed  by  the  court. 

The  demurrer  having  been  overruled,  several 
exceptions  were  taken  at  the  trial  to  the  opin- 
ion of  the  court. 

The  first  was  to  the  admission  of  the  note  as 
evidence.  This  was  objected  to,  because  the 
declaration  averred  the  note  to  be  assigned  for 
value  received,  and  the  assignment  contained  no 
expression  of  a  valuable  consideration,  but  was 
declared  to  be  made  "without  recourse."  As 
the  assignment  is  not  set  forth  in  hinc  verba, 
this  exception  is  so  clearly  unmaintainable  that 
it  will  reouire  onl^  to  be  mentioned. 

The  2a  exception  requires  more  considera- 
tion. It  IB,  that  although  the  averment  that 
the  assignment  was  made  for  value  received  was 
immaterial,  yet  the  plaintiff,  having  stated  the 
fact  in  his  declaration,  is  bound  to  prove  it.  In 
support  of  this  position,  Briitow  v.  Wright, 
Daug,  665,  has  been  quoted  and  relied  on. 

The  strictness  with  which,  in  England,  a 
plaintiff  is  bound  to  prove  the  averments  of  his 
declaration,  although  *they  may  be  im-  [*209 
material,  seems  to  have  relaxed  from  its  orig- 
inal rigor. 

The  reasons  stated  by  Lord  Mansfield,  in  the 
case  reported  by  Douglas,  for  adhering  to  the  rule, 
do  not  apply  in  the  United  States,  where  costs 
are  not  affected  by  the  length  of  the  declaration. 

Examining  the  subject  with  a  view  to  the 
great  principles  of  justice,  and  to  those  rules 
which  are  calculated  for  the  preservation  of 
right  and  the  prevention  of  injury^,  no  reason  is 
perceived  for  requiring  the  proof  of  a  perfectly 
immaterial  averment,  unless  that  averment  he 
descriptive  of  a  written  instrument,  which,  by 
being  untruly  described,  may,  by  possibiUty, 
mislead  the  opposite  party. 

Where,  then,  the  averment  in  the  declaration 
is  of  a  fact  dehors  the  written  contract,  which 
fact  is  in  itself  immaterial,  it  is  the  opinion  of 
the  court  that  the  party  making  the  averment, 
is  not  bound  to  prove  it. 

In  this  case,  the  averment,  that  the  assign- 
ment was  made  for  value  received,  is  the  aver- 
ment of  a  fact  which  is  perfectly  immaterial, 
and  which  forms  no  part  of  the  written  assign- 
ment; nor  is  it  averred  to  be  a  part  of  it.  It  is 
an  extrinsic  fact,  showing  how  the  right  of 
action  was  acquired,  but  which  contributes 
nothing  towards  giving  that  right  of  action. 
The  party  making  this  useless  averment  ought 
not  to  be  bound  to  prove  it. 

No  case  which  has  been  cited  at  bar,  comes 
up  to  this.  The  averments  of  the  declaration, 
which  the  plaintiff  has  been  required  to  prove, 
are  all  descriptive  of  records,  or  of  written  con- 
tracts; not  01  a  fact,  at  the  same  time  extrinsic 
and  immaterial.  The  Court  is.  therefore,  unani- 
mous in  the  opinion,  that  this  exception  cannot 
be  maintained. 
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In  the  progress  of  the  trial,  fhe  counsel  for 
the  defendant,  in  the  court  below,  also  required 
that  court  to  instruct  the  jury,  that  unless  the 
plaintiff  could  show  that  the  Ramsays,  who 
210*]  were  his  agents,  had  the  power  *to  col- 
lect some  other  debt  from  the  defendant,  the 
payments  made  by  him,  to  them,  should  be 
credited  on  the  notes  given  to  them  in  trust  for 
Cod  man,  which  instruction  the  court  very  prop- 
erly refused  to  give. 

Independent  of  the  proof  made  by  the  plaint- 
iff, that  the  sums  of  money  received  by  the 
Ramsays  from  Wilson,  were  really  on  their  own 
account,  the  instruction  would  not  have  been 
proper  as  tliis  case  actually  stood.  There  was 
a  running  account  between  the  Ramsays  and 
Wilson,  who  had  large  transactions  witn  each 
other,  and  who  reciprocally  advanced  large 
sums.  This  running  account  is  not  stated  by 
the  defendant,  in  the  proposition  for  the  opin- 
ion of  the  coiul.  The  effect  it  produces  is  to 
make  it  proper  for  Wilson  to  prove,  that  ad- 
vances made  by  him  to  the  Ramsays  were  not 
designed  to  satisfy  their  particular  engagements 
with  each  other,  but  were  intended  to  discharge 
the  debt  due  to  Codman.  Terms  are  improp- 
erly used  in  the  bill,  which  imply  a  fact  contra- 
dicted by  the  testimony.  The  word  payment 
is  used  instead  of  the  word  advance,  and  this, 
at  first  view,  may  produce  an  obscurity,  which 
is  dissipated  on  investigating  the  record. 

The  judgment  m  to  be  affirmed  with  costs. 

Cited— 1  Cranch  C.  C.  889;  8  Id.  98. 


HALLET  AND  BOWNE 

JENKS  AND  OTHERS. 

A  vessel  belonsrlnir  to  citizens  of  the  United 
States,  io  the  year  1799,  driven  by  dlBtress  into  a 
French  port,  and  obliged  to  land  her  cargo  in  order 
to  make  repairs,  and  prevented  by  the  officers  of 
the  French  grovernment  from  relading  ber  original 
cargo,  and  from  tul&ing  away  any  thing  in  ex- 
change but  produce  or  bills,  might  purchase  and 
take  away  such  produce,  without  incurring  the 
penalties  of  the  non-intercourse  act  of  13tb  June, 
1798.  And  such  voyage  was  not  illegal,  so  as  to 
avoid  the  insurance. 

THIS  was  a  writ  of  error  to  "  the  court  for 
the  trial  of  impeachments  and  the  correc- 
tion of  errors  in  the  state  of  New  York,"  under 
the  act  of  Congress,  of  the  24th  September,  1789, 
*.  f5,  vol.  1,  p.  63,  which  gives  the  Supreme 
Court  of  the  United  States  appellate  jurisdic- 
tion upon  a  judgment  in  the  highest  court  of  a 
state,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the  construc- 
21 1*1  tion  of  any  clause  of  a  'statute  of  the 
United  States,  and  the  decision  is  against  the 
right,  privilege  or  exemption,  specially  set  up 
or  claimed  by  either  party,  under  such  statute. 
The  action  was  upon  a  policy  of  insurance, 
and  the  only  question  to  be  decided  by  this 
court  was,  whether  the  risk  insured  was  if  legal, 
under  the  act  of  Congress  (commonly  called  the 
non-intercourse  law)  of  the  18th  June,  1798, 
vol.  4,  P-  i^^'  For  although  another  question 
appears  to  arise  upon  the  record,  viz.,  whether 
a  condemnation  in  a  forei^  court,  as  enemy's 
property,  be  conclusive  evidence  of  that  fact, 
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yet  this  court  is  prohibited  by  the  same  25tli 
section  of  the  act  of  1789,  to  consider  any  other 
question  than  that  which  resi^ects  the  constriic- 
tion  of  the  statute  in  dispute. 

On  the  trial  of  the  general  issue,  a  specinl 
verdict  was  found,  containing  the  following^ 
facts " 

That  on  the  27th  day  of  April,  1799,  the  de- 
fendanta.  for  a  premium  of  25  per  cent. ,  insured 
for  the  plaintiiTs,  against  all  risks,  1,000  dollars, 
upon  twenty-five  thousand  pounds'  weight  of 
coffee,  valued  at  20  cents  per  pound,  on  board 
the  sloop  Nancy,  from  Hispaniola  to  St.  Thomas. 
That  in  the  margin  of  the  policy  was  inserted  a 
clause  in  the  following  words:  "warranted  the 
property  of  the  plaintiffs,  all  Americans,"  but 
that  the  words  au  Americans,  were  addecl  after 
the  policy  was  subscribed ;  that  the  sloop  Nancv 
was  built  at  Rhode  Island,  and  belonged  to  citi- 
zens of  the  United  States,  resident  in  Rhode 
Island,  as  well  when  she  left  that  state  as  at  the 
time  of  her  capture,  and,  being  chartered  by 
the  plaintiffs,  sailed  from  Newport,  in  Rhode 
Island,  on  the  12th  day  of  December,  in  the 
year  1798,  on  her  first  voyage  to  the  Uavanna; 
that  in  the  course  of  the  said  voyage,  she  was. 
compelled,  being  in  distress,  to  put  into  Cape 
Francois,  in  the  island  of  Hispaniola,  a  country 
in  the  possession  of  France,  where  she  arrived 
on  the  5th  day  of  January,  1799;  that  the  cap- 
tain and  supercargo  of  the  sloop  were  part 
owners  of  the  cargo,  and  are  two  of  the  plaint- 
iffs in  this  suit;  that  having  so  put  into  Cape 
Francois,  the  cargo  was  landed  to  repair  the 
vessel ;  that  the  public  ofl[)cers,  acting  imder  the 
French  government  there,  *took  from  [*!J  1 2 
them  nearlv  all  the  provisions  on  board  the 
sloop,  and  the  captain  and  supercargo  were  per- 
mitted to  sell,  and  did  sell,  the  remainder  to 
different  persons  there;  that  the  captain  and 
supercargo  made  a  contract  with  the  public 
officers,  by  which  they  were  to  be  paid  for  the 
provisions  in  thirty  days,  but  the  payment  was 
not  made;  that,  with  the  proceeds  of  the  re- 
maining parts  of  the  cargo,  they  purchased  the 
whole  of  the  cargo  which  was  on  board  at  the 
time  of  the  capture,  and  also  seventeen  hoesbeadi^ 
of  sugar,  which  they  sent  home  to"New  \  ork,  on 
freight ;  that  the  said  officers  forbade  the  aaid 
master  and  supercargo  of  the  sloop,  from  taking- 
on  board  the  cargo  landed  from  the  said  vessel,  or 
from  conveying  from  the  said  island  any  specie, 
by  reason  whereof  they  were  compelled  to  sell 
the  same,  and  to  take  the  ptxxiuce  of  that  coun- 
try in  payment;  that  the  sloop,  with  thirty 
thousand  weight  of  coffee  on  board,  twenty -five 
thousand  pounds  weight  of  which  was  intended 
to  be  insured  by  the  present  policy,  sailed  from 
Cape  Francois,  on  the  23d  day  of  February,  in 
the  year  last  aforesaid,  on  the  voyage  men- 
tioned in  the  policy  of  insurance,  having  on 
board  the  usual  documents  of  an  American 
vessel ;  that  the  sloop,  in  the  course  of  her  said 
voyage,  was  captured  by  a  British  frigate,  and 
carri^  into  the  island  of  Tortola,  and  vessel 
and  cargo  libelled,  as  well  for  being  the  prop- 
erty of  the  enemies  of  Great  Britain,  as  for  be- 
ing the* property  of  American  citizens,  trading 
contrary  to  the  laws  of  the  United  States;  thati 
at  the  time  of  the  capture  of  the  sloop,  besides 
the  documents  aforesaid,  the  following  paper 
was  found  on  board:  ** Liberty,  Safe  (Conduct, 
Equality.     At  the  Cape,  11th  Thermidor,  sixth 
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year  of  the  French  Republic,  one  and  indivisi- 
ble. The  general  of  division  and  private  agent 
of  the  executive  directorv  at  St.  Domingo,  re- 
quests the  officers  of  the  t'rencii  navy  and  pri- 
vateers of  the  republic,  to  let  pass  freely  the 
American  vessel  called  the  , 

master,  property  of  Mr.  E.  Born  Jenks,  mer- 
chants at  Providence,  state  of  Rhode  Island,  in 
the  United  States,  arrived  from  the  stud  place 
to  the  Cape  Francois,  for  trade  and  business. 
The  citizen  French  consul,  in  the  place  where 
the  said  vessel  shall  be  fitted  out.  is  invited  to 
2 13*1  fill  with  her  name,  and  the  captain's, *the 
blank  left  on  these  presents;  in  attestation  of 
which  he  will  please  to  set  his  hand  hereupon. 

(Signetl)  "  J.  HEDOUVILLE. 

(Signed)   **Gauthieb,  the  General  Secretary 

''of  th^  Agency." 
Which  paper  was  received  on  board  the  sloop 
at  Cape  Francois,  and  was  on  l)oard  when  she 
left  that  place;  that  the  property  insured  by  the 
policy  aforesaid  was  claimed  by  the  said  Zebe- 
dee  Hunt,  and  was  condemned  by  a  sentence 
of  the  said  court  of  vice-admiralty,  in  the  fol- 
lowing words:  "that  the  said  sloop  Nancy, 
and  cargo  on  board,  claimed  by  the  said  Zebe- 
dee  Hunt,  as  by  the  proceedings,  will  show  to 
1)6  enemy's  property,  and  as  such,  or  otherwise, 
liable  to*confiscation,  and  condemned  the  same 
as  good  and  lawful  prize  to  the  captors."  That 
the  plaintiffs  are  Americans^  and  were  owners 
of  the  property  insured,  and  that  the  same  was 
duly  abandoned  to  the  underwriters. 

'f  hat  part  of  the  act  of  Congress,  which  the 
underwriters  contended  had  been  violated  by 
the  d^endants  in  error,  is  as  follows: 

Sec.  1.  Be  it  enacted,  &c.  "that  no  ship  or 
vessel,  owned,  hired  or  employed,  wholly  or  in 
part,  by  any  person  resident  within  the  United 
States,  and  which  shall  depart  therefrom  after 
the  first  day  of  July  next,  shall  be  allowed  to 
proceed,  cfirectly,  or  from  any  intermediate 
port  or  place,  to  any  port  or  place  within  the 
territory  of  the  French  republic,  or  the  depend- 
encies thereof,  or  to  any  place  in  the  West 
Indies,  or  elsewhere,  under  the  acknowledged 
government  of  France,  or  shall  be  empU/yed  in 
any  traffic  or  eommei'ce  with  or  for  any  person 
rcMde/U  ttithin  the  jurisdiction  or  under  tlw 
authority  of  the  French  Republic.  And  if  any 
ship  or  vessel,  in  any  voyage  thereafter  com- 
mencing, and  before  her  return  within  the 
United  States,  shall  be  voluntarily  earned,  or 
suffered  to  proceed  to  any  French  port  or  place 
as  aforesaid,  or  shall  be  employed  as  aforesaid, 
contrary  to  the  intent  hereof,  every  such  ship 
or  vessel,  together  with  her  cargo,  shall  be  for- 
feited and  shall  accrue,"  &c. 
214*]  *8ec.  2.  enacts,  that  after  the  first  of 
July,  1798,  no  clearance  for  a  foreign  voyage 
shall  be  granted  to  any  ship  or  vessel  owned, 
hired  or  employed,  wholly  or  in  part,  by  any 
person  resident  within  the  United  States,  imtil 
a  l)ond  shall  be  given,  in  a  Sum  eqlial  to  the 
value  of  the  vessel  and  cargo,  "  with  condition, 
that  the  same  shall  not,  during  her  intended 
voyage,  or  before  her  return  within  the  United 
States,  proceed  or  be  carried,  directly  or  indi- 
rectly, to  any  port  or  place  within  the  territory 
of  the  French  republic,  or  the  dependencies 
thereof,  or  any  place  in  the  West  Inclies  or  else- 
where, under  the  acknowledged  government  of 
France,  unless  by  distress  of  weather,  or  want 
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of  provisions,  or  by  actual  force  or  violence,  to 
l>e  fully  proved  and  manife*»t(»(l  before  the  ac- 
quittance of  huch  bond ;  and  that  such  vessel  is 
not,  and  shall  not,  be  employed,  during  her  in- 
tended voyage,  or  before  her  rtlnrn,  as  afore- 
said, in  any  traffic  or  commerce  with  or  for  any 
person  resident  within  the  territory  of  that  re- 
public, or  in  any  of  the  dependencies  thereof."" 
June  18th,  1798.      Vol.  4,  p,  l.J'J. 

Mason,  for  the  plaintiffs  in  error.  If  the  in- 
surance was  upon  an  illegal  transaciion,  the  de- 
fendants in  error  have  no  right  to  recover.  The 
only  question  for  the  consideration  of  this  court 
is,  whether  it  be  a  transaction  prohibited  by  the 
act  of  Congress.  If  the  purchase  of  this  carga 
in  Cape  Francois  was  lawful,  the  policy  is 
good. 

The  first  section  of  the  act  has  two  branches,, 
and  contemplates  two  separate  offenses;  Ist. 
That  no  vessel  shall  be  allowed  to  go  to  a  French 
port.  But  this  prohibition  must  be  subject  to 
the  general  principle,  that  the  act  of  God,  or  of 
the  public  enemy,  shall  be  an  excuse. 

2d.  That  if  driven  into  such  port  by  distress, 
or  involuntarily  carried  in,  yet,  there  shall  be  no 
trade  or  tratfic. 

The  words  are,  "  if  any  vessel  shall  be  volun- 
tarily carried,  or  suffered  to  proceed  to  any 
French  port  or  place  as  aforesaid,  or  shall  be 
employed  as  aforesaid."  The  going  in  must  be 
voluntary,  but  the  legislature  carefully  omit 
the  word  voluntarily,  when  speaking  of  the  of- 
fense of  trading;  for  all  trading  must  be  volun- 
tary ;  it  cannot  *be  by  compulsion.  The  r*2 1  ^ 
object  was  to  prevent  intercourse,  and  the' stat- 
ute only  makes  the  same  saving  of  the  forfeit- 
ure which  a  court  would  have  made  without 
such  a  saving  clause. 

The  condition  of  the  bond  mentioned  in  the 
2d  section  confirms  this  construction  of  the  1st. 
It  is  divided  into  two  clauses,  agreeably  to  the 
two  offenses  to  be  provided  against,  'f  he  pro- 
viso '*  unless  by  distress  of  weather,"  &c.  is  an- 
nexed only  to  the  offense  of  going  into  the 
port,  but  there  is  no  saving  or  exception  as  ta 
the  offense  of  trading. 

If  she  had  not  been  driven  in  by  distress  of 
weather,  she  would  have  been  liable  to  forfeit- 
ure under  the  first  offense.  But  having  been 
employed  in  traffic  with  persons  resident,  &c. 
she  is  equally  liable  to  forfeiture  under  the 
second,  and  the  condition  of  the  bond  has  been 
substantially  broken. 

The  special  verdict  states,  "  that  the  captain 
and  supercargo  were  permitted  to  sell,  and  did 
sell,  the  residue  of  the  cargo  to  different  persons- 
there. "  Here  was  no  compulsion.  This  selling 
was  a  violation  of  the  law;  but  it  is  not  that 
which  avoids  this  polic}'.  The  fault  was,  that 
with  the  proceeds  of  those  sales,  the  plaintiffs 
below  purchased  the  cargo  insured.  There  was 
no  compulsion  to  do  this,  except  what  I  shall 
presently  notice,  as  stated  in  the  verdict.  It 
will  probably  be  contended  that  the  following 
words  of  the  verdict  show  a  compulsion,  viz., 
*  •  that  the  said  ofticers  forbade  the  said  master 
and  supercargo  from  taking  on  lK>ard  the  cargo 
landed  from  the  said  vessel,  or  from  conveying 
from  the  said  island  any  specie,  by  reason 
whereof  they  were  compelled  to  sell  the  same, 
and  to  take  the  produce  of  that  (»untry  in  pay- 
ment. "  But  this  is  only  tlie  reasoning  of  the 
jury,  and  the  words,  by  reason  whereof,  show 
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what  kind  of  compulsion  it  was,  and  that  it  was 
not  that  inevitable  necessity  which  can  excuse 
the  express  violation  of  the  law.  The  owners 
-ought  to  have  said  to  them,  if  you  forbid  us  to 
take  away  our  property,  we  must  leave  it,  and 
look  to  our  government  for  an  indemnification ; 
for  they  have  forbidden  us  to  sell  it  to  you,  or 
to  purchase  a  new  cargo.  The  forbidding  them 
216*]  to  relade  their  ^oods,  and  to  take*away 
specie,  was  no  compulsion  to  purchase  produce. 
The  verdict  does  not  state  that  the  master  or 
supercargo  attempted  to  resist  the  force ;  it  may 
be  wholl?  a  colorable  transaction. 

The  act  of  the  27th  February,  1800,  vol.  5,  p. 
15,  shows  what  the  construction  of  that  of  1798 
ought  to  be.  The  3d  section  of  the  former  pro- 
vides, that  in  case  the  vessel  shall  be  compelled, 
by  distress  or  superior  force,  to  go  into  a  French 
port,  and  shall  there  necessarily  unlade  and  de- 
liver, or  shall  be  deprived  of  any  cargo  then  on 
board,  the  master  may  receive  payment  in  bills 
^of  exchange,  money  or  bullion,  and  not  other- 
wise, "  and  shall  not  thereby  be  understood  to 
contravene  this  law." 

Tliis  is  a  clear  implication,  that  if  there  had 
not  been  such  an  express  permission  to  receive 
payment  in  bills  of  exchange,  money  or  bullion, 
it  would  have  been  a  contravention  of  the  law; 
and  that  law,  excepting  this  provision,  is  sub- 
stantially the  same  as  the  law  of  1798. 

Harper,  contra.  I  might  safely  agree  to  the 
first  position  taken  by  the  opposite  counsel, 
that  the  1st  section  of  the  act  of  1798  creates 
two  distinct  offenses.  But  this  is  not  so.  The 
whole  constitutes  but  one  offense. 

How  is  a  ship  to  be  employed  in  traffic?  She 
must  bring  and  carry.  If  she  did  not  go  vol- 
untarily, Sie  was  not  employed  in  trafhcking. 
If  the  master  sell  the  cargo  under  such  circum- 
stances, the  vessel  is  not  employed  in  traffic. 

But  if  the  act  creates  two  separate  offenses, 
how  is  the  vessel  employed  in  the  traffic?  She 
did  not  carry  the  cargo  there  voluntarily.  But 
it  being  there,  and  landed,  necessarily  landed, 
how  is  the  vessel  concerned  in  the  sales  and 
purchases  made  by  the  master?  The  necessity 
of  repairing  the  vessel  is  as  much  an  excuse  for 
landing  the  cargo,  as  stress  of  weather  was  for 
going  in.  The  master  was  forbidden  to  relade 
It.  But  a  difference  is  taken  betwcjen  prohibi- 
tion and  prevention.  It  is  said  that  the  forbid- 
ding is  not  preventing.  But  by  whom  was  the 
prohibition?  By  the  officers  of  the  government, 
having  authority  and  power  to  carry  the  prohi- 
bition into  effect.  It  was,  therefore^  actual  pre- 
vention. 

217*]  *What  was  the  mischief  intended  to 
be  remedied  by  the  act  of  Congress?  Not  such 
a  sale  as  this. '  It  was  to  prevent  a  voluntary 
intercourse,  not  to  prevent  citizens  of  the  Unitea 
States  from  rescuing  their  property  from  im- 
pending loss.  What  is  traffic?  A  contract  by 
consent  of  both  parties.  If  one  is  under  com- 
pulsion, it  is  no  contract,  no  traffic.  The  trans- 
action disclosed  by  the  verdict  Is  only  the 
means  of  saving  property  from  a  total  loss. 
The  owners  were  not  obliged  to  abandon,  as 
the  gentleman  contends,  property  thus  put  in 
jeopardy.  The  master  ana  supercargo  were  not 
free  agents.  They  were  not  obliged  to  take 
bills  which  they  knew  would  not  be  paid.  If  I 
could  have  had  a  doubt  upon  this  case,  it  would 
have  been  removed  by  the  decisions  of  the  cir- 
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cuit  oourts  of  the  United  States.  In  a  case  be- 
fore one  of  your  honors,  *  in  Baltimore,  a  vessel 
had  brought  home  from  the  French  West  Indies 
a  cargo  of  the  produce  of  those  islands,  after 
having  been  compelled  to  go  in  and  sell  her  out- 
ward cargo;  and  it  was  aecided  that  the  case 
was  not  within  this  act  of  Congress.  A  similar 
case  is  understood  lo  have  been  decided  by 
another  of  your  honors,*  in  New  York.  If 
those  cases  were  not  within  the  law,  I  am  war- 
ranted in  saying  this  is  not. 

Those  decisions  produced  the  8d  section  of 
the  act  of  1800,  which  the  gentleman  has  cited, 
and  which  was  introduce  to  shut  the  door 
that  had  been  left  open.  It  was  perceived  that 
the  law,  as  it  stood  before,  would  give  an  op- 
portunity of  fraud.  The  3d  section  was  enacted 
to  take  away  the  temptation ;  because,  although 
there  might  be  cases  clear  of  fraud,  it  was 
thought  best  to  sacrifice  these  particular  cases, 
that  fraud  might  be  prevented  m  others.  This 
section,  therefore,  has  given  a  sanction  to  the 
decisions  of  the  circuit  courts. 

Key,  in  reply.  It  is  clear  that  there  are  two 
distinct  prohibitions  in  the  act.  The  two  parts 
of  the  section  are  connected  by  the  disjunctive 
"or,"  and  not  by  the  copulative  "  and."  This 
is  rendered  still  more  evident  by  the  form  of 
the  condition  of  the  bond  described  in  the 
second  section. 

*  Whenever  you  rely  on  the  necessity  [*218 
of  the  case  to  justify  your  acts,  you  must  not 
go  beyond  the  necessity.  All  beyond  is  volun- 
tary. In  this  case  it  might  go  to  the  landing, 
and  to  the  seizure  of  part,  but  not  to  the  sale  of 
the  residue.  The  probability  of  loss  Is  not 
necessity.  If  they  took  produce,  it  was  only  to 
;  avoid  a  greater  loss.  It  was  not  an  inevitable 
necessity. 

Another  fact  shows  that  it  was  trading;  not 
merely  taking  on  board,  to  bring  home«  property 
which  they  were  compelled  to  receive.  She 
was  not  coming  home  with  the  property  when 
she  was  captured,  but  going  on  a  trading  voy- 
age. And  the  French  pass  states  that  she  came 
to  Cape  Francois  for  trade  and  business. 

The  intention  of  the  act  .was  to  prevent  all 
trading  and  intercourse  with  France  or  her  de- 
pendencies. 

I  In  the  case  at  Baltimore,  before  his  honor 
Judge  Washington,  the  vessel  returned  directly 
home  to  Baltimore  with  produce,  which  she  had 
been  compelled  to  take  or  abandon. 

Mason,  on  the  same  side.  It  is  said  there 
must  be  a  pre-existing  intention  to  go  to  a 
French  port.  If  the  sloop  had  arrived  safe  at 
the  Havanna,  and  been  there  sold  to  an  agent 
of  the  French  government,  it  is  clear  she  would 
have  been  liable  to  forfeiture.  So,  if  the  French 
agent,  who  signed  the  passport,  had  freighted 
the  vessel. 

These  cases  show  that  a  pre-existing  intention 
is  not  necessary.  The  construction  contended 
for  would,  indeed,  open  a  wide  door  to  fraud, 
as  the  gentleman  has  contended.  It  would  only 
be  necessary  to  start  a  plank  in  sight  of  the  port, 
and  then  go  in  to  stop  the  leak,  and  the  whole 
law  is  evaded. 

1.— Judge  Washington. 

2.— Judflre  PatersoD,  In  8epteinber«  17W,  in  the 
case  of  Richardson  and  others,  cited  in  Gaines'  Sew 
York  dues,  p.  03. 
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March  6.  Marshali^,  Ch.  J. ,  delivered  the 
opinion  of  the  Court,  to  the  following  effect: 

The  Court  is  of  opinion,  according  to  the  best 
consideration  they  have  been  able  to  give  the 
219*1  subject,  tiiat  this  ♦case  is  not  within  the 
act  of  Congress  of  1798,  usually  called  the  non- 
intercourse  law. 

It  is  contended  by  the  counsel  for  the  defend- 
ant, that  the  circumstances,  stated  in  the  special 
verdict,  do  not  show  an  absolute  necessity  for 
the  trading  therein  described.  And  it  is  said, 
the  plaintirr  might  have  abandoned  the  property, 
and  sought  re(fieiw  of  his  government;  and  that 
it  was  his  duty  to  do  so,  rather  than  violate  the 
Jaws  of  his  country.  But  the  Court  is  of  opmion, 
that  the  act  of  Congress  did  not  impose  such 
terms  upon  a  person  who  was  forced  by  stress 
of  weather  to  enter  a  French  port,  and  land  his 
cargo,  and  was  prevented  by  the  public  officers 
of  that  port  to  relade  and  carry  it  away. 

Even  if  an  actual  and  general  war  had  ex- 
isted between  this  country  and  France,  and  the 
plaintiff  had  been  driven  into  a  French  port,  a 
part  of  his  cargo  seized,  and  he  had  been  per- 
mitted by  the  officers  of  the  port  to  sell  the  resi- 
due, and  purchase  a  new  cargo,  I  am  of  opinion 
that  it  would  not  have  been  deemed  such  a  traf- 
fic with  the  enemy  as  would  vitiate  the  policy 
upon  such  new  cargo. 

The  terms  of  the  act  of  Congress  seem  to  im- 
ply an  intentional  offense  on  the  part  of  the 
owners. 

The  case  put  of  a  French  agent  going  to  the 
Havanna,  and  there  purchasing  the  cargo  for 
the  use  of  the  French  government,  imder  a  pre- 
concert with  the  owners,  would  certainly  be  an 
offense  against  the  law ;  but  when  there  is  no 
such  intention :  when  the  vessel  has  been  ahso- 
lutely  forced,  by  stress  of  weather,  to  go  into  a 
French  i)ort,  and  land  her  cargo;  when  part 
has  been  seized  for  the  use  of  the  government 
of  France,  and  the  master  has  been  forbidden 
by  the  public  officers  of  the  port  to  relade  the 
residue,  and  to  sell  it  for  any  thing  valuable, 
except  the  produce  of  the  country,  the  mere 
taking  awav  such  produce  cannot  be  deemed 
such  a  traflic  as  is  contemplated  by  the  act  of 
Congress. 

Judgment  affirmed,  with  eosts.^ 

Clt«d-d  Waah.  493. 


♦MILLIGAN,  Administrator  of  Milligan, 

320*]       MILLEDGE  and  WIFE.* 

A  plea  In  bar  to  a  bill  in  chancery,  denying  only 
part  of  the  material  facts  stated  in  the  bill,  is  not 
jfood.  A  mere  denial  of  facts  is  proper  for  an  an- 
swer, but  not  for  a  plea. 

The  want  of  proper  parties  is  not  a  good  plea,  if 
the  bill  suggrests  that  such  parties  are  out  of  the 
Jurisdiction  of  the  court. 

The  want  of  proper  parties  is  not  sufficient  ground 
for  dismissing  the  bill. 

1. — See  the  opinion  of  tiie  Supreme  Court  of  New 
Tork,  in  this  case,  in  I  Ckitneti*  Rep.  64,  and  that  of 
the  High  Court  for  the  Trial  of  Impeachments  and 
Correction  of  Errors,  in  the  State  of  New  York,  de- 
livered by  Lansing,  Chancellor,  in  1  Caitien'  Canes  in 
Error^  p.  43. 

2. — Present,  Marshall.  Ch.  J. ;  Cushing,  Paterson, 
and  Washington,  Ju«tfre«. 

This  cause  was  called  for  argument  on  the  2d  of 
March,  but  the  counsel  not  having  prepared  Htate- 
meats  of  the  points  for  the  court,  agreeably  to  the 
rule,  the  court  refused  then  to  hear  it. 
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ERROR  to  the  circuit  court  for  the  district  of 
Georgia,  in  chancery  sitting. 

The  object  of  the  bill  was  to  recover  from  the 
defendants,  as  legatees  and  devisees  of  George 
Galphin,  deceased,  a  debt  due  by  him  to  the 
complainant's  intestate,  as  survivmg  partner  of 
Clark  &  Milligan.  The  bill  charges,  that  Clark 
&  Milligan  were  merchants  in  London;  that 
Milligan  survived  Clark,  and  that  the  complain- 
ant is  the  administrator  of  Milligan,  the  sur- 
vivor; that  in  the  year  1770,  they  supplied 
George  Galphin  with  goods;  that  in  1778  George 
Galphin  requested  them  by  letter  to  supplv  goods 
to  his  thi*ee  sons,  Thomas,  George  and  John, 
his  nephew  David  Holmes,  and  John  Parkin- 
son, under  the  firm  of  Galphin  &  Holmes;  that 
on  the  credit  of  G.  Galphin,  the  elder,  they 
shipped  goods,  &c. ,  to  the  8aid  company. 

That  in  1776,  G.  Galphin,  the  elder,  wrote  to 
Clark  &  Milligan  to  furnish  goods  to  the  said 
company,  at  their  store  in  Pensacola,  and  that  he 
would  see  them  paid ;  that  reiving  on  the  said 
engagement,  they  shipped  furtfier  goods  to  the 
said  company  at  Pensacola,  and  on  the  Slst  of 
December,  1780,  G.  Galphin,  the  elder,  owed, 

sterling. 
For  himself,       ....        1,120/.  1  2 
For  Galphin,  Holmes  &  Co.  -    1,206     5  3 

And,  Jan.  1, 1784,  for  the  Pensacola 

firm, 8,969  15  9 

all  of  which  is  now  due  and  unpaid. 

*That  G.  Galphin,  the  elder,  died  [♦221 
testate  in  1781,  or  1782,  and  duly  appointed 
James  Parsons,  John  Graham,  Lau^hlin  M'Gill- 
vniy,  John  Parkinson,  William  Dunbar,  and 
his  sons,  John,  George  and  Thomas  Galphin, 
his  executors;  and  left  real  and  personal  estate 
suflicient  to  pay  all  his  just  debts. 

That  all  the  executors  declined  the  trust,  ex- 
cepting the  three  sons;  that  the  copartnership 
of  Galphin,  Holmes  &  Co.  was  dissolved  on  the 
day  of  ,  without  any  funds  for  the 

payment  of  their  debts;  that  John  and  George 
Galphin,  two  of  the  executors,  never  meddled 
with  the  deceased's  estate,  having  been  long  in- 
solvent, are  not  within  reach  of  the  process  of 
this  court,  are  unknown  to  the  complainant, 
and  gone  to  places  out  of  his  knowledge. 

That  William  Dunbar  is  dead,  leaving  no 
assets  of  the  deceased's  estate. 

That  David  Holmes  is  dead,  and  left  no  prop- 
ertv,  to  the  knowledge  of  the  complainant. 

That  Thomas  Galphin  and  John  Parkinson 
are  out  of  the  jurisdiction  of  the  court,  and  not 
possessed  of  any  property,  to  the  knowledge  of 
the  complainant. 

That  John  Milledge,  and  Martha  his  wife,  who 
is  daughter  of  G.  Galphin,  the  elder,  and  a  prin- 
cipal legatee  and  devisee  under  his  will,  have  re- 
ceived, and  are  possessed  of,  lands,  negroes,  and 
assets  of  the  estate  of  her  father,  which  came 
to  them  by  descent,  devise,  or  distribution, 
and  liable  to  the  claim  of  the  complainant. 

That  Thomas,  who  resides  in  South  Carolina, 
holds  no  property  of  the  deceased  in  South  Caro- 
lina; that  the  assets  in  that  state  have  all  been 
exhausted  in  sjitisfying  prior  judgments,  or 
otherwise. 

That  all  the  assets  are  in  Georgia,  in  the 
hands  of  Milledge  and  wife,  who  must  be  con- 
sidered as  the  agents  and  trustees  of  the  execu- 
tor, Thomas  Galphin,  or  of  the  creditors,  and 
liable  to  account  for  the  same. 
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222*1  *Milledge  and  wife,  the  only  persons 
made  detendants  in  the  bill,  pleaded  in  bar,  as 
follows : 

"The  plea  of  Martha  Milled^,  one  of  the 
defendants  to  the  bill  of  complaint  of  William 
Milligan. 

•  *  The  end  of  the  complainant's  bill  is  to  render 
liable  to  the  payment  and  satisfaction  of  an  un- 
liquidated demand  on  an  open  account,  said  to 
be  due  by  the  estate  of  George  Galphin,  in  his 
own  right,  and  as  security  and  guaranty  for 
Galphin,  Holmes  &  Co.,  certain  property,  real 
and  personal,  which  is  charged  by  the  complain- 
ant to  have  come  into  the  hands  and  possession 
of  this  defendant,  as  one  of  the  devisees  and 
legatees  of  the  said  George  Galphin,  deceased. 

"  This  defendant,  bv  protestation  not  con- 
fessing all  or  any  of  tne  matters  contained  in 
the  said  bill  to  be  true,  in  such  manner  and 
form  as  the  same  is  therein  set  forth  and  alleged, 
doth  plead  in  bar  of  the  same,  and  for  plea 
saith,  that  the  complainant  states  that  David 
Holmes,  late  copartner  in  the  house  of  Galphin, 
Holmes  &  Co.,  and  David  Holmes  &  Co.,  is 
dead,  and  left  no  property  or  legal  representa- 
tives, at  his  decease,  witliin  the  state  of  Georgia ; 
that  neither  John  Parkinson,  nor  William  Dun- 
bar, have  ever  qualified  on  the  will  of  George 
Galphin,  and  have  never  come  into  the  posses- 
sion of  any  of  the  estate  of  the  said  George 
Galphin,  of  if  they  have,  that  it  is  disposed  of 
and  exhausted ;  that  Thomas  Galphin  holds  no 
property  or  estate  of  the  said  Gkorge  Galphin, 
and  that  the  assets  of  tlie  said  estate  in  the 
state  of  South  Carolina,  have  all  been  exhaust- 
ed in  satisfying  prior  judgments,  or  otherwise. 

**  But  this  defendant  avers,  that  the  said 
David  Holmes  died  possessed  of  considerable 
estate,  real  and  personal,  part  of  which,  if  not 
all,  must  be  in  possession  of  Ms  legal  represent- 
atives; that  William  Dunbar  qualified  on  the 
will  of  the  said  George  Galphin,  and  died,  leav- 
ing in  the  possession  of  his  executors,  adminis- 
trators or  legal  representatives,  considerable 
estate,  real  and  personal,  which  he  got,  either 
223*]  by  being  *one  of  the  qualified  and  act- 
ing executors  on  the  said  will,  or  by  his  inter- 
marriage with  Judith  Galphin,  one  of  the  dev- 
isees and  legatees  under  the  will  of  the  said 
George. 

"And  this  defendant  further  avers,  that 
Thomas  Galphin  and  John  Parkinson,  charged 
and  stated  to  be  two  of  the  surviving  copart- 
ners of  Galphin,  Holmes  &  Co.,  and  David 
Holmes  <$z;  Co. ,  of  which  this  defendant  knoweth 
not,  and  said  Thomas  Galphin  being  now  the 
only  acting  and  qualified  executor  of  the  last 
will  and  testament  of  the  said  George  Galphin, 
are,  and  this  defendant  is  ready  to  show,  that 
thev  must  be,  in  possession  of  considerable  real 
ana  personal  estate,  derived  from  the  estate  of 
the  said  George  Galphin,  deceased;  that  they 
are  the  pn)per  persons  liable  and  interested  to 
contest,  and  who  can  with  safety  contest,  the 
complainant's  demands,  if  any  he  has,  and  the 
relief  prayed  in  the  said  bill. 

' '  And  this  defendant  doth  further  aver,  that 
the  debt  or  demand  of  the  complainant,  if  any 
doth  exist,  originated  in  the  state  of  8outh 
C'arplina;  that  all  material,  necessary,  and  in- 
dispensable and  requisite  parties,  to  wit,  the 
said  Thdmas  Galphin  and  John  Parkinson,  and 
the  executors,  administrators  or  legal  represent- 
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atives  of  William  Dunbar,  live,  and  notoriously 
and  openly  reside,  in  the  state  of  South  Caro- 
lina, and  in  possession  of  estates,  real  and  per- 
sona], sufficient  to  pay  the  complainant's  d<^ 
mand,  if  any  he  has,  and  which  estates  and 

Sroperty  are  more  particularly  liable  to  the  said 
emand,  if  any  he  has;  and  that  the  said  par- 
ties are  also  amenable  and  compellable  to  appear 
to  any  suit  or  bill  brought  against  them  by  the 
said  complainant,  for  his  said  demand,  if  any 
he  has,  in  the  state  aforesaid.  All  of  which 
facts  were  in  the  knowledge  of  the  complain* 
ant,  and  to  him  well  known,  before  the  filinc: 
of  his  said  bill;  for  that  the  complainant  also 
lives  and  resides  in  the  state  of  South  Carolina ; 
that  this  defendant  is  an  entire  stranger  to,  and 
ignorant  of  jthe  merits  and  justice  of  the  claim 
set  up  by  the  complainant,  not  being  named  as 
executrix  in  the  will  of  the  said  George  Galphin, 
or  ever  having  intermeddled  with  the  concerns 
of  the  said  estate,  or  any  ways  *interest-  r*224 
ed  in  the  copartnership  aforesaid.  All  which 
matters  this  defendant  doth  aver  and  plead,  in 
bar  of  the  complainant's  said  bill,  and  of  his 
pretended  demands,  for  which  he  seeks  to  be 
relieved  by  his  said  bill.  And  this  defendant 
prays  to  be  hence  dismissed,  with  her  reason- 
able costs,  in  this  behalf  most  wrongfully  sus- 
tained." 

This  plea  was  sworn  to  before  a  justice  o! 
peace. 

The  plea  of  John  Milledge  was  the  same,  in 
substance,  as  that  of  his  wife. 

There  was  also  a  joint  and  several  answer  of 
Milledge  and  wife,  which  states  no  other  facts 
than  the  following,  viz. :  "That  there  never  did 
exist  any  secret  or  special  trust,  promise,  cove- 
nant, or  understanding,  between  these  defend- 
ants and  the  executors  of  George  Galphin,  the 
elder,  deceased,  as  charged  in  the  bill  of  com- 
plaint, nor  did  these  defendants,  or  either  of 
them,  ever  give  any  bond  of  indemnity,  or 
other  security  whatever,  to  be  accountable  to 
Thomas  Galphin,  or  John  Parkinson,  or  any  or 
either  of  the  executors  of  the  said  George,"  for 
any  property,  real  or  personal,  which  might 
have  come  into  the  possession,  or  held  by  either 
of  these  defendants.  That  there  does  not  now 
exist  any  secret  or  special  trust,  promise,  cove- 
nant or*  understanding  between  these  defend- 
ants and  the  executors  aforesaid.  And  those 
defendants  do,  jointly  and  severally,  deny  all 
manner  of  unlawful  combination,"  <s;c.,  **  with- 
out that,  that  any  other  matter  or  tiling  in  tht> 
said  bill  of  complaint  contained  materia)  or 
necessary  for  these  defendants  to  answer  unto, 
not  herein  answered  unto.  All  which  matters 
and  things  these  defendants  are  ready  to  aver 
and  maintain,"  &c. 

At  May  term,  1808.  of  the  circuit  court,  hold- 
en  by  his  Honor,  Judge  Moore,  the  only  enlrit-s 
on  tne  transcript  of  the  record  which  came  up. 
are  as  follows:  "Bill  and  amended  bill." 
"  Plea  and  answers."  "  On  argument  the  plea 
sustained."  There  is  no  entry  of  a  demurrer, 
or  motion,  or  of  any  other  proceeding,  except 
the  continuances,  after  filing  the  pleas  and 
answers  until  the  May  term,  1808. 

*At  May  term.  1804.  of  the  circuit  [•225 
court  holden  by  his  Honor,  Judge  Johnson,  the 
following  decree  was  made : 

"  This  cause  came  on  to  be  heard  this  14th 
day  of  May,  in  the  year  of  our  Ijord  1804,  uiH>n 
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the  bill  and  exhibits,  and  the  pleas  and  answers 
of  the  defendants;  whereupon  it  appearing 
that  in  the  term  of  May»  1803,  before  the  Hon- 
orable Alfred  Moore,  one  of  the  judges  of  the 
said  court,  the  cause  was  heard  upon  the  bill 
and  the  pleas,  and  that  after  argument,  it  was 
adjudged  by  the  court,  at  the  term  of  May, 
1803,  that  the  said  plea  be  sustained ;  and  it  ap- 
pears that  the  complainant  hath  not  replied  to 
the  said  plea.  It  is  therefore  ordered  and  de- 
creed, that  the  bill  of  complaint  }>e  dismissed, 
in  pursuance  and  conformity  of  the  decision  of 
the  court  at  the  said  term,  upon  the  said  plea, 
the  same  appearing  to  the  court  to  be  con- 
clusive on  the  merits  of  the  complainant's  bill. 

*  *  Dated  at  Savannah,  the  day  and  year  before 
written.  "  William  Johnson,  Jun." 

The  complainant  sued  out  his  writ  of  error, 
and  assigned  for  error, 

1st.  That  by  the  said  decree  it  is  adjudged 
and  decreed,  that  the  plea  in  bar  aforesaid,  and 
the  matters  therein  contained,  are  sufficient  to 
debar  the  complainant  from  the  discovery  and 
relief  sought  after  by  his  said  bill  of  complaint, 
and  are  conclusive  on  the  n^erits  thereof,  and 
that,  therefore,  the  said  plea  sliould  be  sus- 
tained as  a  valid  and  sufficient  answer  to  the 
hill  of  the  complainant.  Whereas  the  said  plea 
is  altogether  irrelevant  and  insufficient,  and  con- 
tains no  matter  which,  in  law  or  equity,  ought 
to  bar  the  discovery  and  relief  sought  after  by 
the  bill  aforesaid. 

2d.  That  by  the  said  decree,  it  is  adjudged 
that  the  bill  be  dismissed,  whereas  by  the  law 
of  the  land,  and  the  rules  of  equity!  a  decree 
ou^ht  to  have  been  made  in  favor  of  the  com- 
2^6*]  plainant,  for  want  of  asufficient  *answer 
upon  the  merits  of  the  said  bill,  as  to  the  relief 
prajed  therebv. 

Key,  for  pfaintiff  in  error,  contended,  that 
the  pleas  in  bar  were  insufficient  and  informal, 
and  contained  matter  not  proper  for  a  plea. 

The  defense  proper  for  a  plea  must  he  such 
as  reduces  the  cause  to  a  particular  point,  and 
from  thence  creates  a  bar  to  the  suit ;  and  is  to 
save  the  parties  expense  in  examination.  It  is 
not  every  good  defense  in  equity,  that  is  like- 
wise gooil  as  a  plea;  for  where  the  defense  con- 
sists of  a  variety  of  circumstances,  there  is  no 
use  of  a  plea;  the  examination  must  still  be  at 
large;  and  the  effect  of  allowing  such  a  plea 
will  be,  that  the  court  will  give  their  judgment 
on  the  circumstances  of  the  case  before  they  are 
made  out  by  proof.  1  Atk,  3U,  Chapman  i\ 
Turner. 

A  plea  cannot  be  a  mere  denial  of  facts 
charged  in  the  bill;  for  such  matter  is  only 
proper  for  an  answer.  But  such  a  plea  may  be 
permitted  to  stand  for  an  answer,  with  leave  to 
except  to  its  insufficiency.  1  Brmon's  Ch.  Ca. 
40S,  409,  410. 

The  plea  in  this  case  sets  forth  five  several 
distinct  and  independent  matters,  each  of  which 
is  a  denial  of  some  allegation  in  the  bill,  and  is, 
therefore,  not  proper  for  a  plea,  but  for  an 
answer.  Nor  do  they  go  to  make  up  one  de- 
fence. 

The  most  that  can  be  said  of  the  plea  is,  that 
it  shows  that  there  are  other  persons  who  ought 
to  be  made  parties  in  the  cause.  Considered  in 
this  view,  it  may  be  supposed,  perhaps,  as  re- 
quiring that  Thomas  Galphin,  J.  ParkinV)n, 
Uie  representatives  of  David  Holmes,  and  those 
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of  W.  Dunbar,  should  have  been  made  par- 
ties. 

There  can  be  no  ground  of  requiring  the 
representatives  of  Holmes  to  be  made  parties, 
because  we  seek  relief  only  against  the  estate  of 
G.  Galphin,  the  elder,  and  not  against  that  of 
Holmes.  As  to  the  representatives  of  Dunbar, 
even  if  it  be  true  that  he  qualified  *as  [*227 
executor,  yet  we  are  not  bound  to  proceed 
against  them,  as  there  is  an  executor  surviving. 
We  ask  no  relief  against  Parkinson,  and,  there- 
fore, we  need  not  make  him  a  party.  And  as 
to  Thomas  Galphin,  he  is  expressly  alleged  in 
the  bill,  and  admitted  in  the  plea,  to  be  out 
of  the  jurisdiction  of  the  court,  and,  therefore, 
we  were  not  bound  to  make  him  a  party.  This 
is  expressly  laid  down  by  Mitfordy  in  his  Treat- 
ise of  PUading,  p.  93,  who  says,  *'if  a  want 
of  proper  parties  is  not  apparent  on  the  bill,  a 
defendant  may  plead  it;  and  a  plea  of  this 
nature  goes  both  to  the  discovery  and  the  relief. 
But  where  a  sufficient  reason  is  suggested  by 
the  bill,  for  not  making  the  necessarj'  party;  sis 
where  a  personal  representative  is  a  necessaiy 
party,  and  the  bill  states  that  the  representation 
IS  in' con  test  in  the  ecclesiastical  court;  or  where 
a  necessary  party  is  resident  abroad,  out  of  the 
jurisdiction  of  the  court,  and  the  bill  charges 
that  fact ;  or  where  the  bill  seeks  a  discovery  of 
the  necessary  parties,  a  plea  for  want  of  parties, 
will  not  be  allowed.  A  plea  for  want  of 
parties  to  a  bill,  for  a  discovery  merely,  will 
not  hold ;  for  the  plaintiff  in  that  case  seeks  no 
decree."  Prec.  in  Ch.  83,  CowtiUid  v.  Cely;  -4 
Atk.  8.  510,  Darwent  v.  Walton. 

As  far  as  our  bill  seeks  for  relief,  we  could 
recover  at  law  against  the  defendants,  as  ex- 
ecutors in  their  own  wrong.  It  is  true,  that  in 
equity,  an  executor  de  san  t4>rt  is  not  known, 
but  whenever  a  person  would,  at  law,  be  ex- 
ecutor de  son  tart,  he  will,  in  equity,  be  con- 
sidered as  a  trustee  for  the  creditors. 

Heal  estate  is  in  Georgia  considered  as  assets. 
(See  the  case  of  Telfair  v.  Stead's  Ktecutors,  in 
this  court,  at  this  term,  ante,  vol.  £,  407. 

The  bill  charges  that  the  defendants  have 
assets. 

All  the  facts  charged  in  the  bill,  and  not  de- 
nied in  the  plea  or  answer,  are  to  be  considered 
as  admitted. 

The  bill  also  charges,  that  there  are  no  assets 
in  South  Carolina. 

We  were,  therefore,  obliged  to  go  against  the 
assets  in  Georgia. 

♦It  is  no  bar  to  say.  that  there  is  an  [*228 
executor  in  South  Carolina  who  has  no  assels; 
and  it  was  not  necessary  that  we  should  iiiuke 
such  an  executor  a  party. 

Makshall,  Ch.  J.  The  only  question  is, 
whether  it  is  not  necessary  that  you  should 
bring  a  suit  against  the  executor  in  South  Caro- 
lina to  establish  the  debt;  because,  as  to  that, 
he  is  the  proper  person  to  defend.  After  havinir 
obtained  such  a  judgment,  tlie  complainant 
would  be  at  liberty  to  follow  tlie  estate  m  the 
hands  of  the  defendants,  in  Georgia.  It  is  not 
necessary  to  consider  them  as  executors  in  tlieir 
own  wrong;  for  you  may  proceed  against  dev- 
isees or  legatees,  if  the  executor  has  no  assets. 

Key.  If  the  bill  is  against  the  heir,  it  is  not 
necessary  to  make  the  executor  a  party. 

Makhall,  Ch.  J.  But  that  is,  where  the  heir 
is  the  proper  person  to  defend. 
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Key.  It  is  not  necessary  to  make  the  executor 
a  party,  when  we  can  have  no  relief  against 
him.  >  Eq.  Cfu.  Abr.  167.  But  if  he  ought  to 
be  a  party,  yet  it  is  no  cause  for  disinissini^  the 
bill. 

Marshall,  Ch.  J.  No  doubt  of  that.  The 
bill  might  have  stood  over  to  make  new  parties. 

March  6.  Marshall,  Vh.  J.  The  ('ourl  is 
of  opinion,  that  the  court  below  erred  in  ad- 
mitting the  pleas,  and  dismissing  the  bill. 

Judgnumt  rereraed.^ 

Cited— 8  Wheat.  456  (n) ;  10  Pot.  212;  14  Id.  262;  1 
McLean  5J03;  2  Id.  1379:  4  Mtison  41  (n);  2  Id.  196;  4 
Id.  32  (n) ;  3  Id.  317 :  1  Story  66. 


229*J  COOKE  r.  GRAHAM'S  ADMIN- 
ISTRATOR. ^ 

A  variance  In  date  between  the  bond  declared 
upOD^  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  up^m  the  plaintiff's  special  de- 
murrer to  the  defendant's  bad  rejoinder. 

The  court  may  depart  from  the  letter  of  the  con- 
dition of  a  bond  to  carry  into  effect  the  intention 
of  the  parties. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria. 

The  declaration  was  in  debt  on  a  bond  dated 
.the  3d  of  October,  1799,  in  the  penalty  of  5,000 
dollars.  On  oyer,  the  bond  appeared  to  be  dated 
the  3d  of  January,  1799,  and  the  condition  was 
as  follows:  "  Whereas  the  said  Stephen  Cooke 
did  lend  to  Josiah  Watson,  of  the  town  of  Alex- 
andria, twenty -five  hundred  dollars  of  the  said 
William  Graham's  money;  and  the  said  Josiah 
W^atson  having  failed,  but  before  he  failed  paid 
five  hundred  dollars;  and  whereas  the  said 
Stephen  Cooke  hath  instituted  a  suit  against 
the  said  Josiah  Watson,  for  the  recovery  of  the 
said  money.  Now  the  condition  of  the  above 
obligation  is  such,  that  if  the  said  Stephen 
Cooke  shall  well  and  truly  pay  the  whole  sum 
so  lent,  if  it  can  be  recovered  from  the  said 
Josiah  Watson,  or  his  indorser;  or  in  case  it  can- 
not be  wholly  recovered,  will  lose  the  one-half 
of  that  sum  which  cannot  be  recovered,  then 
the  above  obligation  shall  be  void,  otherwise  to 
remain  in  full  force  and  virtue." 

After  oyer  granted,  the  defendant  had  leave 
to  imparl,  but  not  pleading  at  the  rule  day, 
judgment  was  rendered  at  the  rules  for  want  of 
a  plea. 

At  the  next  term,  the  defendant  set  aside  the 
office  judgment,  by  demurring  generally  to  the 
declaration,  which  demurrer  was  joined  by  the 
plaintive. 

Afterwards,  on  motion,  the  defendant  had 
leave  to  withdraw  his  demurrer,  and  plead- 
ed general  performance  of  the  condition  of 
the  l)ond.  To  which  the  plaintiff  replied, 
and  assigned  a  breach  in  this,  that  the  defend- 

1.— The  decree  of  reversal  was  as  follows :  This 
43ause  comlniif  on  to  be  heard  and  considered,  and 
counsel  on  the  part  of  the  appellant  beingr  heard, 
Mnd  the  bill,  pleas,  and  answers,  beingr  read  and 
considered, 

"  It  is  adjudged,  ordered  and  decreed,  that  the 
decree  of  the  circuit  court  be  reversed,  with  costs 
of  this  appeal ;  that  the  pleas  of  the  defendants  be 
overruled,  and  that  they  be  ordered  and  decreed 
to  answer  the  bill  exhibited  against  them." 

2.— Present,  Marshall,  Ch.  J. ;  Gushing,  Paterson 
and  Wabhing-ton,  Jwtticoi. 
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ant  has  not  paid  the  sum  of  money  mentioned 
iij  the  condition,  *or  any  part  thereof.  [*230 
The  defendant  rejoined,  that  the  sum  of  money 
in  the  condition  mentioned,  lent  by  him  to 
WaUson,  could  not  be  recovered  from'the  latter, 
or  his  indorser. 

To  this  rejoinder  the  plaintiff  demurred  spe- 
cially;  1st.  Because  the  defendant  doth  not  state, 
in  his  rejoinder,  that  he  used  all  legal  means  for 
the  recovery  of  the  said  2,500  dollars  of  Watson, 
and  his  indorser. 

2d.  Because  the  defendant  does  not  state  that 
he  has  not  recovered  any  part  of  the  said  2,500 
dollars  of  the  said  Watson,  or  his  indorser,  or 
how  much  of  the  2,600  dollars  remains  unre- 
covered  of  the  said  Watson,  or  his  indorser. 

3d.  Because  the  defendant  is  bound  to  pay 
one-half  of  the  sum  that  is  not  recovered  of  the 
said  Watson,  or  his  indorser;  and  if  the  defend- 
ant has  not  received  any  part  of  the  2,500  dol- 
lars of  the  said  Watson,  or  his  indorser,  then 
he  is  bound,  by  the  condition  of  the  said  bond, 
to  pay  one-half  of  the  sum  of  2,500  dollars  to 
the  plaintiff. 

4th.  Because  ilofi  defendant  does  not  give  any 
answer  as  to  the  sum  of  500  dollars,  stated  in 
the  condition  of  the  said  bond  to  have  been 
received  by  him  of  the  said  Watson,  before  the 
execution  of  the  said  bond. 

5th.  Because  the  rejoinder  is  a  departure  from 
the  plea  of  conditions  performed. 

Upon  this  demurrer,  the  jud^ent  of  the 
court  being  in  favor  of  the  plamtiff,  the  de- 
fendant, upon  motion,  had  leave  to  file  an 
additional  plea,  whereupon  he  pleaded,  that 
the  whole  sum  lent  to  Watson  could  not  be 
recovered  of  him  or  his  indorser.  nor  could 
any  part  thereof  be  recovered,  except  the  8um 
of  500  dollars  mentioned  in  the  condition  of  the 
bond ;  by  means  whereof  the  defendant  became 
liable  and  bound  to  pay  to  the  plaintiff  only 
one-half  of  the  said  sum  which  could  not  be  so 
recovered,  and  that  the  defendant  paid  to  the 
plaintiff's  intestate  the  said  one-half  of  the  said 
sum  of  money  which  he  was  liable  and  bound 
to  pay  as  aforesaid.  To  w^hich  plea  there  was 
a  general  replication  and  issue,  and  verdict  for 
the  plaintiff  for  2,032  dollars  and  76  cents. 

*0n  the  trial  of  this  issue  a  bill  of  [*231 
exceptions  was  taken  by  the  defendant  below 
to  the  opinion  of  the  court,  that  the  plaintiff 
was  entitled,  by  the  said  bond,  to  recover  of 
the  defendant  the  sum  of  '500  dollars  at  all 
events ;  and  that  he  was  also  thereby  entitled  to 
recover  of  the  defendant  the  residue  of  the 
said  2, 500  dollars,  if  the  jury  should  be  of  opin- 
ion that  the  defendant  could  have  recovered  the 
same  of  the  said  Watson,  or  his  indorser.  And 
if  they  should  be  of  opinion  that  no  part  of  the 
said  residue  could  have  been  so  recovered,  then 
the  plaintiff  is  thereby  entitled  to  recover  of  the 
defendant  one-half  of  the  said  residue,  in  addi- 
tion to  the  said  sum  of  600  dollars. 

Other  exceptions  were  taken  at  the  trial,  but 
were  abandoned  by  the  plaintiff  in  error  in  this 
court. 

Simms,  for  the  plaintiff  in  error,  contended. 

1st.  That  the  judgment  of  the  court  below, 
upon  the  demurrer,  ought  to  have  been  for  the 
defendant,  inasmuch  as  there  was  a  material 
variance  between  the  bond  produced  on  oyer, 
and  that  stated  in  the  declaration ;  the  fonner 
bearing  date  on  the  3d  day  of  January,  1799, 
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and  the  latter  being  alleged  to  bear  date  ou  the 
3d  day  of  October,  in  the  same  year. 

2d.  That  the  court  erred  in  their  construction 
of  the  condition  of  the  bond,  in  supix)sing  that 
the  sum  of  500  dollars,  mentioned  to  have  been 
received  from  Watson,  was  covered  by  the  pen- 
alty, and  in  instructing  the  jury  that  the  plaint- 
iff was  entitled  to  recover  that  sum  at  all  events; 
and,  in  addition  thereto,  a  moiety  of  the  bal- 
ance, if  the  whole  balance  could  not  be  recovered 
by  the  defendant  of  Watson,  or  his  indorser. 

1st.  On  a  demurrer,  the  court  must  go  to  the 
first  error  in  the  pleadings.  In  this  case, 
ahhou^h  the  rejoinder  is  bad,  yet  the  declara- 
tion is  bad  also.  If  the  plaintiff  declares  on  a 
bond  of  different  date  from  that  produced  on 
oyer,  advantage  may  be  taken  of  the  variance 
on  demurrer.  Thc'plaintiff  need  not  wait  till  it 
is  produced  in  evidence.  The  variance  may 
also  be  pleaded  in  abatement.  2  Sdlk.  668, 
IMman  v.  Borough.  In  the  case  of  Hole  p. 
Finch,  2  WiJU.  S94,  the  court  said,  "  that  for- 
232*]  raerl^,  *when  the  whole  original  writ 
was  spread  m  the  same  roll  with  the  count 
thereupon,  if  a  variance  appeared  between  the 
writ  and  count,  the  defendant  might  have  taken 
advantage  thereof,  either  by  motion  in  arrest 
of  judgment,  writ  of  error,  plea  in  abatement, 
or  demurrer."  But  afterwards  it  was  deter- 
mined, that  if  the  defendant  will  take  advan- 
tage of  a  variance  between  the  writ  and  count, 
he  must  demand  oyer  of  the  writ,  and  show  it 
to  the  court.  By  the  act  of  jeofails  of  Vir- 
ginia, Hep.  Code,  p.  118,  s.  26,  no  judgment 
after  verdict  shall  be  stayed  for  the  omission  of 
the  day,  month  or  year,  in  the  declaration  or 
pleading,  (the  name,  sum,  quantity  or  time,  be- 
mg  riglit  in  any  part  of  the  record  or  proceed- 
ing.) This  shows,  that  before  that  act,  such 
omission  might  have  been  taken  advantage  of 
by  motion  in  arrest  of  judgment. 

Washington,  J.  Will  the  principle  of  go- 
ing up  to  the  first  error,  apply  to  a  special  de- 
murrer by  the  adverse  party? 

Simms.     Certainly. 

Marshall,    Ch.   J.      Can  the  variance  be 
taken  advantage  of  on  a  general  demurrer? 
Simms.     Yes.     It  is  matter  of  substance. 

2d.  As  to  the  construction  of  the  bond. 

By  the  opinion  of  the  court,  the  plaintiff  was 
entitled  by  the  bond,  to  recover  the  500  dollars 
at  all  events. 

The  500  dollars  are  only  mentioned  in  the 
preamble  of  the  condition,  which,  like  that  of 
a  statute,  has  no  obligatory  effect.  It  is  no 
part  of  the  condition  of  the  bond  that  the  de- 
fendant .should  pay  that  sum.  It  might  have 
been  paid  over  before,  or  the  intestate  mav 
have  been  satisfied  with  relying  on  the  defend- 
ant's simple  acknowledgment  that  he  had  re- 
ceived it.  The  condition  is  in  the  alternative, 
and  only  one  of  two  things  is  to  be  done.  1st. 
Either  to  pay  over  the  whole  2,500  dollars,  if 
he  could  recover  it  from  Watson,  or  his  indor- 
ser; or,  2d.  If  he  could  not  recover  the  whole 
sum,  to  pay  over  one-half  of  such  sum  as  he 
could  not  recover.  There  is  no  obligation, 
233*]  *under  the  bond,  to  pay  over  what  he 
had  already  received.  Perhaps  the  plaintiff 
may  bring  an  action  for  money  had  and  re- 
ceived for  the  500  dollars.  But  it  is  not  ma- 
terial how  he  is  to  recover  it.     It  is  sutficient, 

Cnmch  3. 


in  the  present  case,  that  its  payment  is  no  part 
of  the  condition  of  this  bond. 

The  sum  which  could  not  be  recovered  is 
capable  of  being  ascertained ;  and  it  is  now  as- 
certained to  be  2.000  dollars.  One-half  of  that 
is  the  sum  which  the  defendant  tigreed  to  lose. 
It  is,  therefore,  the  same  as  if  the  condition  of 
the  bond  had  been  to  pay  the  sum  of  1,000  dol- 
lars. 

But  if  no  part  of  the  monev  lent  could  be  re- 
covered of  Watson,  or  his  indorser,  then  the  <le- 
fendant  could  not  be  bound  to  pay  more  than  the 
one-half  of  the  whole  sum,  which  is  only  1,250 
dollars.  In  no  ca<«e  is  he  bound  by  the  bond  to 
pay  more  than  that  sum;  and  yet  the  jury  have 
given  the  plaintiff  1,500  dollai-s,  with  interest 
thereon  from  the  date  of  the  bond. 

E.  J.  Lee,  contra,  admitted  the  general  rule, 
that  upon  a  demurrer,  the  court  is  to  look  for 
the  first  error,  and  give  judgment  accordingly; 
but  that,  in  this  case,  the  state  of  the  pleadings 
makes  a  difference.  The  declaration  was  filed 
in  due  time,  and  a  profert  made.  A  judgment 
was  obtained  against  the  defendant,  in  the  office, 
for  want  of  a  plea.  This  judgment  was  si»t 
aside  by  the  defendant's  appearance  and  enter 
ing  a  general  demurrer,  which  was  afterwards 
withdrawn,  and  a  general  performance  of  the 
condition  of  the  bond  pleaded.  By  this  plea, 
after  oyer,  he  had  admitted,  that  the  bona  de- 
clared on  is  the  same  as  that  produced  on  oyer. 
And  having  thus  admitted  it  to  he  the  same 
bond,  the  omission  of  its  true  date  in  one  part 
of  the  declaration,  can  only  be  matter  of  form. 
He  has  not  pleaded  it  in  abatement,  nor  de- 
murred specially.  On  the  plaintiff's  special 
demurrer  the  defendant  cannot  take  advantage 
of  a  formal  variance :  he  can  only  avail  himself 
of  it  by  demurring  specially  himself.  Every 
thing  Is  form,  without  which  a  right  of  action 
appears  to  the  court.  Every  thing  which  the; 
court  may  amend,  without  altering  matter  of 
substance,  is  aided  by  a  general  demurrer.  Str. 
88.  So,  every  thing  which  may  be  amendcnl 
♦under  the  statute,  or  which  would  be  [*234 
cured  by  a  verdict,  is  cured  by  a  general  de- 
murrer. 

2d.  As  to  the  second  point  there  can  be  no 
doubt.  The  condition  of  the  bond  is,  that  the 
defendant  shall  pay  the  whole  sum  so  lent,  viz, , 
2,500  dollars,  if  it  could  be  recovered  by  the 
defendant  from  Watson.  But  at  the  time  the 
bond  was  executed,  the  defendant  could  recover 
only  2.000  dollars  of  Watson,  in  any  event,  be- 
cause Watson  had  already  paid  500  dollars.  In 
this  case,  the  500  dollars  is  covered  by  the  pen- 
alty. 

But  it  is  said,  that  these  500  dollars  were  not 
to  be  paid  over  unless  the  defendant  recovered 
the  whole  sura  from  Watson ;  or  in  other  words, 
that  the  500  dollars  were  a  premium  to  the  de- 
fendant for  losing  2,000  dollars  of  the  plaintiff's 
money.  But  the  whole  was  to  be  paid  over 
when  recovered ;  the  whole  includes  all  its  parts ; 
hence  every  part  was  to  be  paid  over  when  re- 
covered. 

Simms,  in  reply. 

1st.  When  a  man  demurs,  he  puts  every  thing 
to  hazard  in  his  own  pleadings;  and  his  adver- 
saiT  may  take  the  same  advantage  as  if  he  him- 
self had  demurred. 

Marshall,  Ch.  J.  As  if  he  had  demurre<i 
generally? 
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Simms.  There  is  a  diflference  between  what 
a  court  would  amend,  and  what  can  be  amended 
under  the  statute. 

2d.  As  to  the  condition  of  the  bond. 

No  man  can  be  compelled,  by  his  bond,  to 
pay  more  than  he  expressly  a^^reed  to  pay.  The 
deiendant  has  only  bound  himself  to  pay.  the 
whole,  in  case  the  whole  could  be  recovered. 
It  does  not  appear  that  the  500  dollars  were  not 
paid  or  settled  in  some  other  way. 

235»]  *March  6.  Marshall,  Ch.  J, ,  deliv- 
ered the  opinion  of  the  Court,  to  the  following 
effect : 

The  plaintiff  declares  upon  a  bond,  dated  the 
3d  of  October;  and  upon  oyer,  the  bond  appears 
to  bear  date  the  3d  of  January  preceding. 

By  the  oyer,  the  bond  is  made  a  part  of  the 
declaration.  There  w^ere  several  pleadings,  and 
among  the  rest,  a  bad  declaration,  a  bad  rejoin- 
der, and  a  special  demurrer  by  the  plaintiff  to 
this  bad  rejoinder.     When  the  whole  pleadings 
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are  thus  spread  upon  the  record  bj  a  demurrer, 
it  is  the  duty  of  the  court  to  examine  the  whole, 
and  go  to  the  first  error.  When  the  special  de- 
murrer is  by  the  plaintiff,  his  own  pleadings  are 
to  be  scrutinized,  and  the  court  will  notice  what 
would  have  been  bad  upon  a  general  demurrer. 
The  variance  between  the  date  of  the  bond  de- 
clared upon,  and  that  produced  on  oyer,  is  fatal. 

Upon  the  second  point  the  court  is  of  opinion, 
that  there  is  no  error  in  the  construction  given 
by  the  court  below  to  the  condition  of  the  bond. 
There  are  many  cases  on  the  construction  of 
bonds,  where  the  letter  of  the  condition  has  been 
departed  from  to  carry  into  effect  the  intention 
of  the  parties. 

But  for  the  first  error,  the  judgment  must  be 
reversed,  and  judgment  entered  ror  the  plaintiff 
in  error  on  the  demurrer. 

Judgment  reversed,  with  eostt. 


Clted-^  Crancb  C.  C.  094 ;  7  Wall.  93. 
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ARGUED  AND  DECIDED  AT  FEBRUARY  TERM,  1806. 


The  Judges  present  at  this  term  were, 

THE  HONORABLE  JOHN  MARSHALL,  Chief  Justice. 
The  honorable  WILLIAM  CUSHING, 

The  honorable  WILLIAM  PATERSON,  (  Associate  Justices 

The  honorable  BUSHROD  WASHINGTON,  and         ^  associate  justices. 

The  honorable  WILLIAM  JOHNSON, 


Judge  Chase  was  absent  the  whole  term,  on  account  of  ill  health;  and  Judge  Cushing  was 
prevented,  by  indisposition,  from  attending  until  the  19th  of  February. 


On  the  12th  of  February,  1806,  the  Honorable  John  Breckenridge  was  sworn  as  Attorney 
General  of  the  United  States,  in  the  place  of  the  Honorable  Levi  Lincoln,  resigned. 


GENERAL  RULE, 


FEBRUARY  TERM,  1806. 


The  following  rule  was  directed  to  be  entered 
on  the  minutes  of  the  court : 

All  causes,  the  records  in  which  shall  be  de- 
livered to  the  clerk  on  or  before  the  sixth  day 
of  a  term,  shall  be  considered  as  for  trial  in  tlie 
course  of  that  term.  Where  the  record  shall 
be  delivered  after  the  sixth  day  of  the  term, 
either  party  will  be  entitled  to  a  continuance. 

In  all  cases,  where  a  writ  of  error  shall  be  a 
mperxedeoB  to  a  judgment,  rendered  in  any 
circuit  court  of  the  United  States,  (except  that 
for  the  District  of  Columbia,)  at  least  thirty  days 
previous  to  the  commencement  of  any  term  of 
this  court,  it  shall  be  the  duty  of  the  plaintiff  in 
error  to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  days  of 
the  term,  and  if  he  shall  fail  so  to  do,  the  de- 
fendant in  error  shall  be  permitted,  afterwards, 
to  lodge  a  copy  of  the  record  with  the  clerk, 
and  the  cause  shall  stand  for  trial  in  like  man- 
oer  as  if  the  record  had  come  up  within  the 
first  six  days;  or  he  may,  on  producing  a  certifi- 


cate from  the  clerk,  stating  the  cause,  and  that 
a  writ  of  error  has  been  sued  out,  which  operates 
as  a  supersedeas  to  the  judgment,  have  the  said 
writ  of  error  docketed  and  dismissed.  This  rule 
shall  apply  to  all  judgments  rendered  by  the 
court  for  the  District  of  Columbia,  at  any  time 
prior  to  a  session  of  this  court. 

In  cases  not  put  to  issue  at  the  August  term, 
it  shall  be  the  duty  of  the  plaintiff  in  error,  if 
errors  shall  not  have  been  assigned  in  the  court 
below,  to  assign  them  in  this  court,  at  the  com- 
mencement of  the  term,  or  *so  soon  [*240- 
thereafter  as  the  record  shall  be  filed  with  the 
clerk,  and  the  cause  placed  on  the  ducket;  and 
if  he  shall  fail  to  do  so,  and  shall  also  fail  to 
assi^  them  when  the  cause  shall  be  called  for 
trial,  the  writ  of  error  may  be  dismissed  at  his 
costs ;  and  if  the  defendant  shall  refuse  to  plead 
to  issue,  and  the  cause  shall  be  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on 
the  part  of  the  plaintiff,  and  to  give  judgment 
according  to  the  right  of  the  cause. 
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DOBYNES  &  MORTON 

UNITED  STATES. 

To  support  a  judgment  on  a  collector's  bond,  at 
the  return  term,  it  must  appear,  by  the  record,  that 
the  writ  was  executed  14  days  before  the  return 

day. 

THIS  writ  of  error  came  up  at  last  term  from 
the  district  court  of  the  United  States  for 
the  Kentucky  district,  which,  by  law,  has  the 
jurisdiction  of  a  circuit  court  of  the  United 
Slates. 

The  suit  was  originally  brought  by  the  United 
States  against  Lewis  Moore,  as  principal,  and 
Dobynes  and  Morton,  as  sureties,  in  a  bond 
given  by  Moore,  as  a  collector  of  the  revenue. 

The  writ  of  capias  ad  respondendum  was 
issued  on  the  12th  of  February,  1803,  returnable 
to  the  2d  Monday  of  March  following;  and 
judgment  was  recovered  by  default,  at  the  re- 
turn term,  on  motion. 

The  error  insisted  upon  was,  that  it  did  not 
appear  by  the  record  that  the  writ  had  been 
"executed  fourteen  days  before  the  return  day 
thereof,"  according  to' the  14th  section  of  the 
act  of  Congress  of  July  11,  1798,  vol,  4,  p.  197. 

The  record  contained  a  copy  of  the  bail  bond 
^ven  by  Morton,  dated  the  11th  of  March, 
1><03;  and  a  receipt  from  the  gaoler,  for  the 
ImxIv  of  Dobvnes,  dated  the  12th  of  March, 
1803. 

The  2d  Monday  of  March  could  not  have  been 
later  than  the  14th  of  the  month. 
242*]  *Mason,  for  the  United  States,  sug- 
gested diminution  in  this,  that  the  writ  was 
ser\'ed  on  Dobvnes  and  Morton,  on  the  20th  of 
Feljruary.  as  appeared  by  the  record  of  the  dis- 
trict court :  and  obtained  a  certiorari. 

But  now,  at  this  term,  the  return  of  the  cer- 
ti^mtrinoi  showing  anything  more  than  what 
appeared  on  the  first  transcript. 

Breckenridge,  Attorney  General,  admitted 
tliat  the  judgment  could  not  be  supported,  as 
there  was  nothing  in  the  record  by  which  the 
return  of  the  marshal  could  be  amended,  so  as 
to  show  that  the  writ  had  been  executed  four- 
teen days  before  the  return  day. 

C.  Lee,  for  the  plaintiffs  in  error. 

Judgment  retemed. 


HANNAY  r.  EVE. 

The  courts  of  the  United  States  will  not  enforce 
an  ag^reement  entered  Into  in  fraud  of  a  law  of  the 
T'nited  states ;  although  that  afirreement  waA  made 
betwf>en   {tersons  who  were  tnen  enemies  of  the 
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United  States,  and  the  object  of  the  agreement  a 
mere  stratagem  of  war. 

The  duty  of  a  master  of  a  vessel,  to  his  owners^ 
will  not  oblige  him  to  violate  the  good  faith  even  of 
an  enemy.  In  order  to  preserve  his  ship,  nor  to  em- 
ploy fraud.  In  order  to  effect  that  object. 

TIIIS  was  a  writ  of  error  to  the  circuit  court 
of  the  United  States,  for  the  district  of 
Georgia,  sitting  in  chancery,  to  reverse  a  decree 
which  dismissed  the  complainant's  bill  on  a 
demiurer. 

The  complainant,  as  assignee  of  Crudcn  & 
Company,  alleged,  in  his  bill,  that  on  the  24th 
of  December,  1782,  during  the  war  between  the 
United  States  and  Great  Britain,  the  British 
armed  ship  Dawes,  owned  by  Cruden  &  Com- 
pany, who  were  British  subjects,  and  command- 
ed by  Oswell  Eve,  the  defendant,  sailed  with  a 
cargo,  the  property  of  Cruden  &  Company,  from 
Kingston,  m  Jamaica,  for  New  York,  then  in 
possession  of  the  British  troops.  That  on  her 
passage  the  ship  met  with  much  tempestuous 
weather,  by  which  she  was  rendered  incapable 
of  reaching  her  port  of  destination;  in  conse- 
quence of  which,  the  defendant,  after  consulta- 
*tion  with  the  crew  and  passengers,  [f  243 
came  to  the  determination  to  sail  foi  the  nearest 

{)ort  in  the  United  States,  thereby  to  save  the 
ives  of  the  crew  and  passengers,  which  w^ere  in 
imminent  danger,  and  also  to  save  as  much  as 
possible  to  the  owners.  That  the  vessel  and 
cargo  were  liable  to  be  captured  by  the  cruisers 
of  tlie  United  States,  or  if  she  went  into  any  port 
of  the  United  States,  without  being  captured, 
she  would  become  a  droit  of  admiralty  to  the 
United  States,  or  some  of  them.  That  the  de- 
fendant stated  to  the  crew  and  passengers,  that 
as  Congress,  by  their  resolve  of  the  9th  of  Decem- 
ber. 1781,  had  enacted  and  declared,  "That  all 
ships  and  vessels,  with  their  cargoes,  which 
should  be  seized  by  the  respective  crews  thereof , 
should  be  deemed  and  adjudged  as  lawful  prize 
to  the  captors,"  as  the  vessel  was  incapable  of 
reaching  New  York,  and  as  she  would  be  totally 
lost  to  the  owners,  to  himself,  and  the  crew,  if 
captured  by  the  cruisers  of  the  United  States, 
the  best  mode  would  be,  to  seize  and  capture  the 
vessel  and  cargo,  make  the  passen^rs,  who  were 
military  men  of  high  rank  and  distinction,  pris- 
oners of  war,  and  sail  for  the  nearest  port,  and 
there  obtain  a  condemnation  of  the  vessel  and 
cargo  for  the  benefit  and  compensation  of  the 
crew,  who  would  lose  their  wages  if  she  was 
regularlj  captured,  and  that  the  residue  should 
remain  m  the  defendant's  hands,  as  agent  and 
trustee,  and  for  the  sole  use  and  benefit,  of  the 
owners.  That  this  plan  was  agreed  to,  and 
executed ;  and  an  agreement,  signed  by  the  de- 
fendant and  the  crew,  ascertaining  what  share 
each  man  was  to  l)e  allowed,  and  which  was  to 
be  the  basis  of  tlie  judge's  decree,  as  to  the  dis- 
tribution of  the  prize  money.  'That  the  crew 
consented  to  the  defendant's  having  a  larger 
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share  than  they  would  if  he  had  not  declared  his 
intention  to  act  in  the  whole  as  the  agent  and 
trustee,  and  for  the  benefit,  of  the  owners.  That 
the  vessel  was  accordinsrly  carried  into  a  port  in 
North  Carolina,  libellecl,  condemned,  and  dis- 
tribution made,  according  to  the  proportion  fixed 
by  the  agreement.  That  the  defendant  after- 
wards purchiised  a  number  of  the  shares  of  the 
seamen,  for  the  benefit  of  his  owners ;  that  he 
also  purchased  part  of  the  cargo,  at  the  mar- 
slial's  sales,  and  shipped  it  to  Charleston,  where 
he  sold  it  to  great  profit,  for  the  benefit  of  the 
244*]  owners.  *The  bill  then  prays  a  discov- 
ery, and  that  the  defendant  may  account,  and 
be  decreed  to  pay,  &c. 

To  this  bill  the  defendant  demurred,  and  as- 
signed two  causes  of  demurrer. 

1.  That  it  appears  by  the  complainant's  own 
showing,  that  the  ship  and  cargo  were  regularly 
condemned  under  the  resolve  of  Congress,  of 
the  9th  of  December,  1781,  as  lawful  prize, 
and  the  proceeds  decreed  to  the  defendant, 
and  others,  as  lawful  captors,  the  legality  of 
which  decree  ought  not  now  to  be  called  in  ques- 
tion. 

2.  That  the  bill  contains  no  matter  of  equity, 
but  what  is  cognizable  at  law. 

Upon  argument,  the  judge  (Stevens)  sustained 
the  demurrer,  and  dismissed  the  bill,  but  with- 
out costs. 

P.  B.  Key,  for  the  plaintiff  in  error.  The 
principal  question  is,  whether  the  complainant 
has  equity. 

If  Eve  had  given  up  the  sliip  for  his  own 
benefit,  it  would  have  been  an  act  of  barratry, 
a  breach  of  trust,  and  the  owners  would  have 
had  a  right  of  action  at  law  against  him  for  his 
misfeasance.  But  they  may,  if  they  please, 
affirm  his  surrender  of  the  vessel  and  oblige  the 
defendant  to  account. 

If  there  is  any  impediment  to  the  relief 
sought,  it  mu.st  be  grounded  on  the  resolve  of 
Congress;  for  if  the  owners  had  a  right  of 
action  at  law,  it  was  saved  by  the  treaty  of 
peace. 

The  master  was  always  under  a  moral  obliga- 
tion to  account,  whatever  protection  he  might 
derive  from  the  resolve  of  Cong^ress,  which  gave 
the  whole  ship  and  cargo  as  prize.  Tliere 
being,  then,  a  moral  obligation,  sufficient  to 
support  a  promise,  so  as  to  prevent  it  from  being 
nudvm  pfictum,  and  an  express  promise  charged 
in  the  bill,  and  confessed  by  the  demurrer, 
there  is  nothing  wanting  to  entitle  the  complain- 
ant to  the  relief  he  asks.  It  is  true,  that  the 
promise  was  made  to  the  crew,  yet  it  enures  to 
245*]  the  benefit  of  the  owners.  Should  *it 
be  said  that  the  promise  was  in  fraudem  legis, 
the  answer  is.  that  It  was  a  stratagem  of  war, 
and,  therefore,  justifiable.  In  foro  cojiscienkcB, 
it  was  as  justifiable  to  evade  as  to  enforce  such 
a  law ;  and  if  it  was  a  fraud  against  the  law  of 
Congre&s  to  receive  the  proceeds  of  the  ship  and 
cargo,  for  the  use  of  the  owners,  it  was  equally 
a  fraud  against  the  owners  to  persuade  the  crew 
to  carry  the  vessel  into  a  port  of  the  United 
States,  under  a  pretence  of  saving  the  property 
to  the  owners,  and  afterwards  to  take  the  whole 
proceeds  to  his  own  use. 

Harper,  contra.  The  ordinance  of  Congress 
of  4th  December,  1781,  (  Journals  of  Cojigress, 
vol.  7,  p.  243, )\i  is  true,  authorized  mutiny  and 
treachery,  but  it  was  only  a  law  of  retaliation. 
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The  British  had  adopted  a  similar  provision : 
and  Congress  found  it  necessary  to  retaliate. 

The  facts  stated  by  the  complainant,  in  his 
bill,  are  such  as  to  show  the  necessity  of  deliver- 
ing up  the  vessel,  and  that  she  was  absolutely 
lost  to  the  owners. 

The  bill  states  expressly  that  she  was  inca- 
pable of  reaching  her  port  of  destination ;  that  she 
must  either  founder  or  be  captured,  or  volun- 
tarilv  run  into  an  enemy's  port.  It  justifies  the 
conduct  of  the  master,  in  giving  up  the  vessel, 
but  grounds  its  claim  to  relief,  either  upon  a  sup- 
posed moral  obligation  of  the  defendant,  (re- 
sulting from  his  duty  as  master  of  the  vessel, ) 
to  do  every  thing  in  his  power  for  the  benefit 
of  the  owners ;  or  upon  an  express  promise  made 
to  the  crew,  which,  it  is  contended,  enures  to 
the  benefit  of  the  owners;  or  upon  an  allegation 
of  an  imposition  upon  the  crew,  to  induce  them 
to  consent  to  deliver  up  the  vessel. 

As  to  the  first  ground,  the  master's  duty  did 
not  oblige  him  to  violate  the  laws  of  another 
country,  especially  of  that  country  to  whose  lawt* 
he  applied  for  protection  and  relief.  His  duty  to 
his  owners  ceased  when  he  could  no  longer  pre- 
serve the  property  by  fair  and  honorable  means. 
His  duty  could  never  oblige  him  to  commit  a 
fraud  upon  the  good  faith  even  of  an  enemy. 

*The  second  ground  is  that  of  an  ex-  [*240 
press  promise  to  the  crew.  This  is  liable  \o 
three  objections.  1st.  That  it  is  a  promise 
without  consideration,  and,  therefore,  nudum 
pactum;  2d.  That  it  is  not  made  to  the  ownei>; 
and,  3d.  That  it  was  in  fraudem  legU, 

The  third  ground  of  claim  is  that  of  imp(»si- 
tion  upon  the  crew^,  to  induce  them  to  give  up 
the  vessel.  This,  if  it  can  be  the  ground  of 
claim  by  any  person,  must  be  that  of  a  claim 
by  the  crew*  or  some  of  them,  to  set  &side  the 
agreement  for  the  division  of  the  prize  money, 
and  cannot  be  a  ground  of  claim  by  the  com- 
plainant.  It  is  also  liable  to  the  objection,  thai 
the  courts  of  the  United  States  can  never  sanc- 
tion a  claim  grounded  upon  a  fraud  upon  the 
laws  of  the  United  States, 

The  owners,  by  afiSrming  the  transaction,  and 
calling  upon  the  defendant  to  account,  have 
made  themselves  a  party  to  the  fraud;  and  tlie 
maxim  of  law  applies,  in  pari  delictu  melior  ntt 
conditio  pomdentis. 

To  show  the  extent  of  the  principle  that  con> 
tracts  in  fraudem  legis  were  void,  he  refem<i 
the  court  to  the  following  authorities,  Pl<»r- 
den's  Commentaries^  75;  1  Donuit,  145;  SBtic. 
Abr.  682;  C<mp&r  39,  342;  1  T,  R  734;  1  ^f^'- 
352;  2  Atk.  136;  BuUer,  14$;  2  P.  Wms.  LU, 
347,  350;  3  T.  B.  454^ 

Key,  in  reply.  The  foundation  of  this  bill 
is  the  original  trust,  before  the  agreement  with 
the  crew.  It  was  a  violation  of  that  trust  to 
give  up  the  ship.  The  defendant  was  bound 
to  do  all  in  his  power  to  protect  the  properly. 
If  he  has  been  guilty  of  a  fraud  upon  the  Unit- 
ed States,  the  owners  were  not  a  party.  The 
fraud  of  which  the  plaintiff  complains  is,  that 
the  defendant  induced  the  crew  to  give  up  the 
ship,  under  the  idea  of  doing  it  for  the  benefit  of 
the  owners,  and  then  turning  round,  and  plea*l- 
ing  the  resolve  of  Congre^  against  the  claim  of 
the  owners. 

But  if  that  resolve  was  a  bar,  a  subsequent 
acknowledgment  of  the  original  trust,  and  a 
promise  to  account,  will  again  set  it  up. 

Granch  •^. 
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!i47*]     *Febniary  13.     Marshall,  Ch.  J., 
(leliveml  the  opinion  of  the  Court. 

The  essential  difficulty  in  this  cause  arises 
from  the  con.«jideration,  that  under  the  resolu- 
tion of  Congress,  by  which  the  vessel  and  cargo 
mentioned  in  the  prot^eedings  were  condemned. 
a  <»nction  is  claimed  to  a  breach  of  trust,  and 
a  violation  of  moral  principle.  In  such  a  casts 
ih<>  mind  submits  reluctantly  to  the  rule  of  law, 
Hiui  laboriously  searches  for  something  which 
sliall  reconcile  that  rule  with  what  would  seem 
to  be  the  dictate  of  abstract  justice. 

It  has  been  correctly  argued  bv  the  plaintiff 
in  error,  that  the  captain  was  under  obligations 
to  the  owners,  from  which,  in  a  moral  point  of 
\iew.  he  could  not  be  completely  absolved.*  He 
was  bound  to  save  for  them  the  ship  and  cargo 
by  all  fair  means  within  his  power;  but  he  was 
not  bound  to  employ  fraud  in  order  to  effect 
the  object.  Tlie  situation  of  the  vessel  unques- 
tir)nably  justitied  her  being  carried  into  the  port 
of  an  enemy, 'and,  perhaps,  in  the  courts  of 
England,  the  libelling  of  the  vessel  by  the  cap- 
tain and  crew,  might  be  construed  to  be  an  act 
which  would  enure  solely,  to  the  benefit  of  the 
4>wnerH;  but  war  certainly  gives  the  right  to 
Hinioy  an  enemy  by  means  such  as  those  which 
were' employed  by  Congress,  and  courts  are 
bound  to  consider  them  as  legitimate,  and  to 
leave  to  them  their  full  operation. 

The  agreement  to  save  the  ship  and  cargo, 
under  the  semblance  of  a  condemnation,  was 
not.  in  itself,  an  immoral  act;  it  wa.s,  as  has 
Ix'en  truly  said,  a  stratagem  which  the  laws 
of  war  would  authorize,  but  it  was  certainly  a 
fraud  upon  the  resolution  of  Congress,  and  no 
principle  can  be  more  clear  than  that  the  courts 
of  the  United  States  can  furnish  no  aid  in  giv- 
ing efficacy  to  it.  Congress  having  a  perfect 
rijjht,  in  a' state  of  open  war,  to  tempt  the  navi- 
mitors  of  enemy  vessels  to  bring  them  into  the 
American  ports,  by  making  the  vessel  and  car- 
go prize  to  the  captors,  the  condemnation  of  a 
vessel  so  brought  in  amounted  necessarily  to  an 
alisolute  transter  of  the  property,  and  to'a  com- 
plete annihilation,  in  a  legal  pomt  of  view,  of 
the  title  of  the  owners,  and  of  their  claim  upon 
24:8*J  *the  captain.  Had  no  communication 
taken  place  between  the  captain  and  his  crew, 
whereby  a  portion  of  the  prize  money  was  allot- 
ted to  him  in  trust  for  the  owners,  which  would 
not  have  been  allotted  to  him  as  a  captor,  in 
virtue  of  his  station  in  the  ve«*el,  it  would  have 
U-en  a  plain  case  of  prize  under  the  resolution 
of  Congress,  and  any  intention  under  which  the 
c-apture  was  made,  whether  declared  or  not, 
would  have  been,  like  other  acts  of  the  will, 
c-ontroUable  and  alterable  by  the  persons  who 
had  entertained  it.  But  if,  by  a  contract  with 
the  crew,  stipulating  certain  advantages  for  the 
•owners  of  the  ship  and  cargo,  the  vessel  has  been 
carried  in,  when  she  would  not  otherwise  have 
l)een  carried  in,  or  a  larger  proportion  of  the 
pri7.ehas  been  allowed  to  the  captain  than  would 
liave  been  allowed  to  him  for  his  own  use.  a 
plain  fraud  has  been  committed  by  him,  and 
the  question,  whether  ihe  trust  which  he  assum- 
«i  upon  himself,  and  under  which  he  obtain- 
^'^l  possession  of  the  proi^erty,  can  be  enforced 
in  this  court,  is  one  of  more  difficulty,  upon 
which  a  difference  of  opinion  has  prevailed.  It 
bjLs  been  thought  by  some  of  the  judges,  that 
'be  contract  being  in  itself  compatible  with  the 
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strictest  rules  of  morality,  and  being  opposed  by 
only  a  temp)orary  and  war  regulation,  which 
exists  no  longer,  may  now  be  enforced.  But 
upon  more  mature  consideration,  the  majority 
of  the  judges  accede  to  the  opinion,  that  the 
contract  being  clearly  in  fraud  of  the  law,  as 
existing  at  the  time,  a  law  to  which,  under  the 
circumstances  attending  it,  no  just  excei)tions 
can  l)e  taken,  its  execution  cannot  l)e  compelled 
by  the  courti^  of  that  countrj'  to  evade  whose 
laws  it  wa*s  made.  The  person  in  possession 
must  be  left  in  possession  or  that  which  the  de- 
cree of  a  competent  tribunal  has  given  him. 

This  opinion  seems  completely  to  decide  the 
point  made  under  the  treaty  of  peace.  Accord- 
ing to  it,  a  debt  never  existed  to  which  the 
treaty  could  apply.  No  debt  was  due  from  the 
captain  to  his  owners,  but  in  virtue  of  the  con- 
fiscation of  the  ship  and  cargo;  and  it  has  never 
been  alleged  that  the  treaty  extended  to  cap- 
tures, made  during  the  war,*  of  property  in  the 
actual  possession  of  the  enemy,  whatever  might 
be  the  means  employed  in  making  them. 

*If  the  allegations  of  the  bill  had  stat-  [*249 
ed  any  contract  subsequent  to  the  condemna- 
tion, by  which  Captain  Eve  had  made  himself 
a  trustee,  the  previous  moral  obligation  might 
have  furnished  a  sufficient  consideration  for 
that  contract.  But  the  allegations  of  the  bill 
are  not  sufficiently  explicit  on  this  point.  They 
do  not  make  out  such  a  case.  His  declarations 
appear  to  have  l)een  contemporaneous  with  the 
transaction,  and  only  to  have  manifested  the 
intention  under  which  he  acted,  an  intention 
which  he  was  at  liberty  to  change. 

Judgment  affirmed. 

Cited— 1  McLean  301 ;  2  Id.  277 ;  3  Wood.  &  M.  505. 


MONTALET  r.  MURRAY. 

If  the  plaiiiiff  in  error  docs  not  appear,  the  defend- 
ant may  either  huv6  the  plalntilf  called,  and  dis- 
miss the  writ  of  error,  with  costs,  or  he  may  open 
the  r€KX>rd,  and  go  for  an  affirmance. 

MARSHALL,  Ch.  «/.,  stated  the  practice  of 
the  court  to  be,  that  where  there  is  no  ap- 
pearance for  plaintiff  in  error,  the  defendant 
may  have  the  plaintiff  called,  and  dismiss  the 
wrft  of  error;  or  may  open  the  record,  and  pray 
for  an  affirmance. 

P.  B.  Key,  for  the  defendant,  had  the  plaint- 
iff called. 

Dismiaaed. 

The  Chief  Jastice  also  stated,  in  answer  to  a 
question  from  the  clerk,  that,  in  such  caiijes, 
costs  go  of  course. 

S.  C.  4  Cranch  46. 

Cited— 2  How.  22;  5  How.  291;  13  How.  187;  16  How. 
341:  19  How.  4(fc2 ;  9  Wall.  567  ;  19  Wail.  83;  1  Bald.  137; 
1  Abb.  V.  S.  308;  Hemp.  425 ;  1  Mason  251 ;  5  Mason 
55;  2  McLean  127 :  3  Id.  208;  1  Wotid.  &  M.  119;  2 
Wood.  &  M.  421,  422 ;  Doady  227. 


SARAH  AND  ABIGAIL  SILSBY 

THOMAS  YOUNG  AND  ENOCH  SILSBY. 

• 

D.  devised  all  his  estate  to  his  executor  in  trust,  to 
convert  the  same  into  money,  and  after  payment  of 
debts,  to  invest  the  surplus  in  the  funds,  or  put  it 
out  on  uitorcpt.  He  then  bequeaths  1,.501V.  to  E.  to 
be  paid  at  the  aye  of  21,  subject  to  the  sutoequent 
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proviHOS :  and  directs  1,0001.  to  be  set  apart  and 
the  interest  to  bo  paid  to  8.  during  her  life,  and,  af- 
ter lienueathini;  other  pecuniary  lejfiicies,  says,  pro- 
vided ''that  in  catie  the  personal  estate,  and  the  pro- 
duce arisin^r  from  the  real  estate,  which  I  shall  die 
seized  and  tioHscssed  of  shall  not  he  sufficient  to  an- 
swer the  said  annuities  and  legacies  herein  before 
by  nie  beciueathed,  then,  and  in  such  case,  I  direct 
t6at  the  said  annuitios  and  leKacies  so  by  ine  be- 
queathiHl  shall  not  abate  in  proportion:  but  the 
whole  of  such  deficiency  (if  any  there  shall  be)  shall 
be  deducted  out  of  the  1,600c.  bequeathed  to  E.," 
whom  he  also  makes  his  residuary  lefratee.  The  es- 
tate was  more  than  sufficient,  at  the  time  of  the  tes- 
tator's death,  to  pa3'  all  debts,  annuities  and  lejpa- 
cies,  but  afterwards,  by  the  bankruptcy  of  the  ex- 
ecutor, became  insufficient.  Held,  that  E-'slegraey 
of  1,5007.  should  be  liable  to  S.'s  aiumity. 

Tins  was  a  writ  of  error  to  the  circuit  court 
of  the  Unite<l  States  for  the  district  of  Geor- 
gia, to  reverse  the  decree  of  that  court,  which 
dismissed  the  bill  of  the  complainants,  Sarah 
and  Abigtiil  Silsby. 

Daniel  Silsby.  the  brother  of  the  complain- 
ant*i.  and  uncle  of  the  defendant,  Enoch  Silsby, 
250*]  l)eing  seized  and  pos.scssed  *of  real  and 
personal  estate  in  England  and  in  the  state  of 
Greorgia,  by  his  will,  made  in  England,  on  the 
11th  of  January,  1791.  devised  all  his  estiite  to 
his  executor  W .  Gouthit,  of  London,  in  trust, 
to  turn  the  same  into  money,  or  securities  for 
money,  and  after  payment  of  his  debts,  to  place 
out  the  surplus  upon  any  public  or  private  se- 
curities upon  interest,  of  to  invest  it  in  the  pub- 
lic funds. 

He  then  bequeaths  to  his  nephew,  Enoch  Sils- 
by, 1.500/.  sterling,  to  be  paid  to  him  at  21 
years  of  age,  ''subject  to  the  provi8f)S  herein- 
after mentioned."  and  directed  the  interest  to 
be  paid  to  his  guardian  during  his  minority, 
to  be  applied  to  his  maintenan(!e  and  educa- 
tion. 

He  then  direct**  his  trustee  to  set  apart  1.000/. 
sterling,  and  pay  the  interest  thereof  lo  his  sister 
Sarah,  during  her  life,  for  her  sole  and  separate 
use  and  disjwsal,  and  in  case  of  her  death  with- 
out issue,  the  principal  was  to  be  paid  over  to 
Enoch.  A  similar  provision  was  made  for  his 
sister  Abigail,  the  other  complaiiiant.  An<l 
after  be(iueathing  several  other  pecuniar)'  lega- 
cies, he  uses  the  following  words :  *  *  Provided 
always,  and  1  do  hereby  expressly  declare  it  to 
be  my  will  and  meaning,  that  in  case  the  yter- 
sonalestate,  and  the  produce  arising  from  the 
real  estate,  which  I  shall  die  seized  and  possess- 
ed of,  shall  not  be  sufficient  to  answer  the  said 
annuities  and  legacies  herein  before  hy  me  be- 
queathed, then,  and  in  such  case,  1  direct  that 
the  said  annuities  and  legacies  so  by  me  given 
and  bequeathed,  shall  not  abate  in  proportion ; 
but  that  the  whole  of  such  deficiency  (if  any 
there  shall  be)  shall  be  deducted  out  of  the  said 
sum  of  one  thousand  five  hundred  pounds  here- 
in before  by  me  Iwqueathed  to  my  said  nephew, 
Enoch  Silsby.  And  in  case  the  personal  estate, 
and  the  produce  arising  from  the  sale  of  the  real 
estate,  which  I  shall  die  seized  and  possessed 
of,  shall  he  more  than  sufiicient  to  answer  and 
satisfy  the  several  annuities  or  legacies  herein 
before  by  me  bequeathed,  then,  and  in  such  case, 
I  give  and  bequeath  the  surplus  and  residue 
which  shall  so  exceed  the  purposes  of  this  my 
will  unto  my  nephew,*  Enoch  Silsby,  subject  to 
such  conditions  as  are  herein  Ixjfore  in  this  my 
will  mentione<l  and  contained,  touching  and 
concerning  the  said  sum  of  one  thousand  five 
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hundred  pounds  sterling,  so  by  me  bequeathed 
as  is  herein  before  particularly  mentioned." 

♦The  testator  died  at  Ostend,  on  his  (♦25 1 
way  to  the  United  States,  in  February,  1791 ,  leav- 
ing real  and  personal  estate  more  than  sufficient 
to  pay  all  the  debts  and  legacies,  and  which  came 
to  the  hands  of  Gouthit,  the  executor,  who  paid 
all  the  debts  and  all  the  legacies,  excepting  those 
bequeathed  to  the  complainants,  and  to  the 
defendant,  Enoch  Silsby,  and  another  legacy  of 
o0(M.  to  Daniel  Silsby  (Jurtain;  but  upon  these 
he  rejrularly  paid  the  interest  until  the  year 
1796,  when  he  became  bankrupt. 

The  testator  in  his  will  mentions  that  he  has 
in  the  hands  of  Harrison,  Ansty  &  Co.,  of  Lon- 
don, ^5, 000^.  sterling,  for  wliicli  they  allow  him 
an  interest  of  5  per  cent,  per  annum. 

(Gouthit,  in  his  letter  to  the  complainants  of 
September  7,  1791.  says,  "  I  have  an  excellent 
offer;  a  mortgage  for  2,000/.  which,  if  you 
think  well,  I  will  take  it;  for  if  I  should  at  any 
time  see  well  to  place  it  anywhere  else,  by  giv- 
ing six  months'  notice  it  would  be  paid.  It  is 
on  an  estate  in  Manchester,  one  of  the  greatt^st 
trading  towns  in  this  kingdom,  and  I  can  make 
you  5  per  cent,  sterling  on  it,  which  will,  you 
know,  be  50/.  a  year  for  each  of  you,  and  you 
may  have  it  paid*  as  you  please,  but  every 
six  months,  I  think,  would  be  l>est.  The  gen- 
tleman I  mean  to  lend  the  money  to  is  an 
old  acquaintance  of  your  brother's,  and  the  es- 
tate is  worth  5,000/.  He  does  but  want  2,00<)/. , 
so  you  know  nothing  can  be  safer  on  earth,  and 
1  will  have  the  deed  so  recited  as  to  set  fortli 
the  money  is  for  your  use,  &c.  This,  I  doubt 
not,  but  will  meet  your  approbation.  I  have 
taken  no  money  out  of  Harrison's  hands,  nor 
even  interest,  as  I  have  no  doubts  of  its  safety, 
and  the  interest  is  ^oing  on.'* 

In  answer  to  which,  the  complainants  write 
him  on  the  1st  of  February ,  1792.  *  *  Yours  of  Sep- 
tember the  7th,  you  mention  an  old  friend  of 
our  dear  brother's  wanting  to  hire  tlie  2.(KK)/. 
on  mortgage.  We  would  willingly  oblige  him. 
but  cannot.  We  choose  to  let  it  remain  just  as 
our  brother  left  it,  and  shall  draw  on  you  every 
six  months  for  our  interest." 

♦Gouthit,  before  his  bankruptcy,  [♦2^2 
drew  all  the  money  out  of  the  hanos  of  Harri- 
son. Ansty  &  Co.  who  were,  and  alw^ays  have 
been,  solvent,  and  in  good  credit.  He  never 
placed  out  in  any  specific  funds  the  2,000/.  from 
which  the  complainants'  annuities  were  to  arise. 

On  the  20th  December,  1791,  Gtouthit  sent  a 
power  of  attorney  to  the  defendant,  Thomas 
Young,  of  Savannah,  in  Georgia,  to  collect  the 
effects  of  the  testator  in  that  state,  under  which 
power  Young  obtained  letters  of  administration 
with  the  will  annexed,  and  took  into  hb  pos- 
session all  the  property  there,  some  part  of  which 
he  paid  over  to  Gfouthit.  He,  also,  in  the  year 
180>0,  paid  the  legacy  due  to  Daniel  Silsby  Cur- 
tain, and  part  of  the  1,500/.  legacy  lo  fenoch 
Silsby.  Considerable  debts  due  to  the  estate 
are  still  outstanding  in  Georgia. 

At  the  time  of  Gouthit's  bankniptcy  he  was 
indebted  to  the  estate  of  his  testator  in  the  sum 
of  5,380/.  12«.  2d.  sterling,  but  the  commission- 
ers refused  to  admit  him  as  executor  of  the  tes- 
tator to  prove  the  same  as  a  creditor  of  his  own 
estate,  whereupon  the  legatees,  who  had  not 
been  paid,  petitioned  the  Lord  Chancellor  of 
England,  that  Gouthit  might  be  so  admitted  to 
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prove  the  debt  for  their  benefit,  which  his  Lord- 
ship decreed  accordingly;  and  a  dividend  of 
40&  10».  lOrf.  sterling  was  received  by  the  ac- 
countant general  of  the  court  of  chancery,  but 
DO  part  of  that  sum  has  been  received  by  the 
complainants. 

Enoch  Silsby  filed  a  bill  in  equity  in  the  cir- 
cuit court  of  the  United  States,-  for  the  district 
of  Georgia,  against  Yoimg,  to  compel  him  to  ac- 
count, and  pay  over  to  him,  as  residuaiy  legatee, 
all  the  estate  remaining  in  the  hands  of  Young. 

The  complainants,  Sarah  and  Abigail,  filed 
the  present  bill  in  equity  in  the  same  court 
against  both  Thomas  Young  and  Enoch  Silsby, 
praving  that  Enoch's  legacy  of  1,500^.  may 
abate  m  favor  of  their  legacies,  and  that  they 
may  charge  the  residue  of  the  estate  for  the 
balance,  and  have  their  2,000/.  placed  out  on 
good  security  according  to  the  will,  and  that 
they  may  be  paid  the  arrearages  of  their  annui- 
2o3*]  ties  out  of  the  1,500^.  legacy,  *and  out 
of  the  residue  of  the  estate  which  came  to  the 
hands  of  Young. 

The  judge  below  (Judge  Stephens)  dismissed 
the  present  bill,  and  decreed  that  Young  should 
account  to  Enoch  Silsby,  upon  the  other  bill 
in  wliich  Enoch  Silsby  was  complainant,  and 
Thomas  Young  defendant. 

Morsell,  for  the  plaintiffs  in  error. 

1st.  If  the  plaintiffs  have  not  discharged  the 
general  funds,  they  are  entitled  to  the  relief 
they  pray  for. 

2d.  They  have  not  discharged  those  funds, 
nor  relinquished  their  claim  upon  the  whole 
estate  of  the  testator. 

It  is  true,  that  if  one  legatee,  by  diligence, 
has  got  his  legacy,  he  shall  not  be  obliged  to 
refund  in  case  of  a  subsequent  waste  of  effects 
by  the  executor;  but  that  is  only  where  all  the 
legacies  are  payable  at  one  time,  and  the  lega- 
tees are  in  a  capacity  to  compel  the  payment  of 
their  legacies. 

In  the  present  case,  the  principal  of  their 
legacies  to  the  complainants  was  not  to  be  paid 
to  them.  The  testator  had  directed  his  executor 
to  set  apart  2,000/.  sterling,  and  to  pay  the  in- 
terest 6nly  to  the  complainants  during  their 
lives.  It  was,  therefore,  a  bequest  of  an  an- 
nuity merely.  There  was  nothing  for  the 
r^na'plainants  to  do.  They  had  no  right  to  des- 
ignate the  funds  which  should  be  set  apart  by 
the  executor,  in  whom  alone  was  vested  the 
ri>rht  and  the  power  to  make  the  appropriation. 
By  the  words  of  the  will,  if  the  estate  should  not 
l>e  sufficient  to  pay  all  the  legacies,  yet  the  com- 
plainants were  not  to  suffer.  But  the  defend- 
ant, Young,  having  paid  some  of  the  legacies  in 
full,  has  thereby  admitted  assets  for  all.  The 
complainants  having  regularly  received  their 
annuities  to  the  year  17^,  when  Gouthit,  the 
executor,  became  bankrupt,  had  no  right  to  com- 
plain, and  had  no  re&son  to  press  for  a  specific 
appropriation  of  the  money,  from  which  their 
annuities  were  to  be  paid.  They  knew  that 
t  lie  wliole  estate  stood  chargeable  to  them  until 
254*]  *tlieir  2,000/.  were  set  apart,  according 
to  the  directions  of  the  will.  The  residuary 
legatee  cannot  avail  himself  of  a  breach  of  trust 
by  the  executor,  to  the  injury  of  the  complain- 
ants, who  claim  under  the  same  trust.  The 
executor  was  not  bound  by  the  will  to  give 
any  security,  nor  could  the  complainants  call 
upon  him  therefor. 
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The  time  at  which  tlie  estate  should  be  in- 
sufiicient  to  pay  all  the  legacies,  so  as  to 
enable  the  complainants  to  call  upon  the  resid- 
uary legatee,  is  not  designated  by  the  will  in 
express  terms ;  but  it  is  clear  that  the  time  of  the 
death  of  the  testator  was  not  the  time  he  con- 
templated; because,  after  directing  his  executor 
to  sell  his  real  estate,  he  says,  ' '  in  ciise  the  per- 
sonal estate,  and  the  produce  arising  from  the 
real  estate,  which  I  shall  die  seized  and  possess- 
ed of,  shall  not  be  sufficient,"  &c.,  thereby  con- 
templating a  period  after  his  death,  and  sutti- 
ciently  distant  to  enable  his  executor  to  sell 
the  real  estate.  The  wonls  of  the  will  are, 
* '  sufficient  to  answer  the  said  annuities. "  How 
long?  The  answer  is  obvious;  as  long  as  tlie 
annuities  are  to  be  paid,  which  was  diu"ing  the 
lives  of  the  complainants.  The  residuary  lega- 
tee was,  therefore,  to  answer  for  the  insuffi- 
ciency if  it  happened  at  any  time  during  their 
lives. 

The  case  of  Marsh  p.  Emm,  1  P.  Wim.  068, 
is  very  similar  to  the  present.  The  testator 
gave  to  each  of  his  two  sons,  and  to  his  daugh- 
ter, 2,000/.  a  piece,  **  with  a  proviso,  that  if  his 
assets  shall  fall  short  for  the  payment  of  these 
legacies,  still  the  daughter  shall  be  paid  her 
full  legacy,  and  that  the  abatement  shall  be 
borne  proportionably  out  of  the  sons'  legacies 
only."  •*  The  testator  left  sufficient  to  pay  all 
the  legacies,  but  the  executrix  wasted  the  assets, 
and  by  that  means  only  a  deficiency  hapjiened. " 

The  Master  of  Uie  Rolls  decreed,  that  the 
daughter  should  abate  equally  with  the  sons. 
But  the  Lord  Chancellor  revers(?d  the  decree, 
and  directed  that  the  daughter  should  have 
her  full  legacy,  and  that  the  abatement  should 
be  out  of  those  of  the  sons  only. 

*It  is  unimportant  to  the  complainants  [*255 
by  what  means  the  assets  became  iusuffieient,  in- 
asmuch as  the  testator  intended  to  secure  their 
annuities  at  all  events.  It  was  the  testator,  and 
not  the  complain^ts,  who  trusted  the  executor. 

The  legacy  of  1,500/.  to  Enoch  is  (as  far  as 
the  complainants  are  concerned)  to  l)e  consid- 
ered as  a  residuary  legacy,  because,  by  the 
express  words  of  the  will,  it  is  placed  upon  the 
same  ground;  and  nothing  can  be  taken  b}-  the 
residuary  legatee,  until  all  the  debts  and  i)ar- 
ticular  legacies  are  paid.  ^  Ld.  Rnyin,  LiiV, 
Spendlove  v.  Aldiich. 

The  case  of  Orr  v.  Ktnne^,  2  Yen.  19 J,  shows, 
tliat  it  is  an  established  rule,  that  if  an  executor 
pays  one  legatee  in  full,  he  thereby  admits  assets 
to  pay  all  the  others. 

2d.  The  complainants  have  not,  by  any  act, 
waived  their  right  to  come  upon  tlie  whole 
estate,  nor  forfeited  that  right  by  any  laches. 

The  letter  of  February,  1792,  is  a  mere  re- 
fusal to  sanction  any  thing  not  required  or 
directed  by  the  will.  The  complainants  say, 
that  they  choose  to  let  it  {i.  e. ,  the  2.000/.  pro- 
vided by  their  testator  as  a  fund  for  the  pay- 
ment oftheir  annuities)  remain  just  as  the  testa- 
tor left  it.  It  is  not  even  a  hint  that  they  meant 
to  rely  on  the  money  in  the  hands  of  Ilarrison, 
Ansty  &  Co.,  and  if  it  was,  yet  tliey  hatl  no 
power  to  prevent  the  executor  from  drawing 
those  funds  out  of  the  hands  of  that  house ;  nor 
did  it  have  that  effect,  for  Gouthit  did  actually 
withdraw  them,  and  apply  them  to  other  pur- 
poses. 
I     The  complainants  were  not  bound  to  call 
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upon  the  executor  to  designate  the  funds  set 
apart  for  the  payment  of  their  annuities;  and  as 
long  as  they  were  regularly  paid,  they  had  no 
cause  to  susjiect  the  solvency  and  the  honesty 
of  Gouthit,  on  whom  their  testator  had  chosen 
to  bestow  his  confidence.  They  cannot,  there- 
fore, be  charged  with  laches. 
256*]  *Harper.  for  the  defendant,  Enoch 
Silsby,  contended,  1st.  That  as  the  estate  was 
sutftcient  at  the  time  of  the  testator's  death,  and 
became  insufficient  long  afterwards,  by  the 
default  of  the  executor,  the  contingency  has 
not  happened  upon  which  the  will  renders 
Enoch  Silsby's  legacy  of  1,500/.  liable  .solely  to 
abatement;  and  that  he  is,  therefore,  entitled  to 
receive  the  whole;  or,  at  mast,  is  liable  only  to 
an  abatement,  pro  rata,  with  the  other  legatees. 

2d.  That  the  complainants,  by  their  acts, 
made  their  election  to  depend  on  the  estate  in 
England,  and  on  the  security  of  Gouthit,  and, 
therefore,  cannot  resort  to  the  residue  in  this 
country. 

3d.  'that  if  their  acts  do  not  amount  to  such 
an  election  as  will  preclude  them  from  resorting 
to  the  residue,  yet  their  laches,  in  omitting  to 
take  steps  for  compelling  the  executor  to  place 
out  their  legacies  on  public  or  private  securities, 
according  to  the  will,  ought  to  have  that  effect. 

The  complainants  were  of  full  age  at  the  time 
of  making  the  will.  The  defendant,  Enoch 
Silsby,  was  an  infant  for  a  long  time  after  the 
testator's  death.  There  is  a  limitation  over  to 
Enoch  of  the  principal  sum  of  the  complainants' 
legacies.  Bv  their  conduct  he  has  lost  the  rever- 
sion of  the  2*; 000/.,  and  of  1,200/.,  the  surplus.  It 
is  not  just  that  the  loss  should  fall  upon  him 
who  was  then  an  infant.  The  claim  of  the  com- 
plainaut.s  would  sweep  every  thing  from  Enoch, 
who  was  the  peculiar  object  of  the  testator's 
bounty.  The  defendant,  \  oung,  must  take  the 
consequences  of  his  own  act,  if  he  has  paid  any 
of  the  legatees  in  full.  He  is  solvent,  and  hav- 
ing, by  his  act,  admitted  a.«^ets,  the  complain- 
ants cannot  resort  to  the  residuary  legatee. 

But  the  testator  died  possessed  of  estate  enough 
to  pay  all  the  debts  and  legacies;  and,  therefore, 
Enoch's  legacy  of  1,500/.,  by  the  terms  of  the 
will,  is  not  bound  to  abat€. 
257*]  *If  the  testator  meant  to  give  the  com- 
plainants their  legacies  at  all  events,  he  would 
have  said  so.  He  knew  that  he  had  enough  to 
pay  all  at  the  time  of  making  his  will,  but  acci- 
dents might  happen  before  his  death,  and  it  wjis 
to  guard  against  those  only  that  he  provided  for 
the  ca.se  of  insufficiency. 

There  is  a  great  difference  between  this  case 
and  that  of  Marnh  r.  Jik^ans,  cited  from  1  P. 
Wms.  608.  In  that  ca.se  the  proviso  was,  that 
*•  if  his  a.ssets  should  fall  short."  The  word  as- 
nftft  is  technical,  and  refers  to  the  estate  after  his 
death.  The  legacies  were  not  payable  until  his 
children  should  be  of  full  age,  and  the  whole 
expres.sioii  evidently  alludes  to  a  state  of  things 
which  might  happen  at  any  time  between  his 
death  and  the  time  when  the  legacie^s  would 
become  not  payable. 

But  in  the  present  case,  the  testator  meant  to 
refer  to  the  time  of  his  death;  if  there  should 
then  be  an  insufficiency  to  pay  all,  Enoch's 
1.5(X)/.  should  abate,  but  not  otherwise. 

Tlie  anonymous  case  in  1  P.  Wrns.  495,  estab- 
lishes the  rule,  that  if  one  legatee,  by  diligence, 
obtains  his  legacy,  and  the  executor  having  had 
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sufficient  assets,  wastes  them  and  occasions  a 
deficiency,  the  legatee  shall  not  he  obliged  to 
refund. 

In  the  case  of  Walcot  r.  HaU,  2Sd  February, 
1788,  Supplement  to  Vtner,  tol.  3,  p.  4^i2,  the 
distinction  is  taken  between  a  deficiency  at  the 
time  of  the  death,  and  that  which  arises  after- 
wards. 

The  case  of  Orr  v.  Raines,  t  Ves.  194,  shows 
that  where  there  was  an  original  sufficienc}'  of 
a.ssets,  and  the  executor  remains  solvent,  tlie 
legatees  shall  not  refund. 

As  Young  is  solvent,  the  complainants  can- 
not oblige  the  other  legatees  to  refund,  unless 
there  was  an  original  deficiency  of  assets. 

*2d.  As  to  the  acts  of  the  complain-  f*258 
ants. 

Their  letter  to  Gouthit  prevented  the  2.000/. 
from  being  put  out  on  security-.  It  is,  theref ort>. 
the  same  thing,  in  effect,  as  if  the  executor  had, 
at  their  retjuest,  put  it  out  on  a  security  which 
had  failed. 

But  they  have  actually  made  choice  of  the 
security.  They  knew  the  money  was  in  the 
hands  of  Harrison,  Ansty  &  Co.,  and  in  th*rir 
letter  they  say,  *'  we  choose  to  let  it  remain  jiist 
as  our  brother  left  it ;  "  that  is,  in  the  handis  of 
Harrison,  Ansty  &  Co.  After  having  done  that, 
Gouthit  remained  their  agent  for  the  purpoeeof 
drawing  and  remitting  the  interest.  They  were 
the  only  legatees  who  were  of  age,  and  capable 
of  assenting  to  such  a  dispasition  of  their  lega- 
cies. The  other  legatees  were  infants.  If  the 
complainants  had  directed  the  2,000/.  to  remain 
in  the  hands  of  the  executor,  and  he  had  failed, 
they  must  have  sustained  the  loss.  By  refusing 
his  offer  to  place  it  out  on  mortage,  they  have, 
in  effect,  assented  to  his  retaining  it,  and  he 
having  failed,  they  must  submit  to  the  conse- 
quence. If  they  had  assented  to  his  offer,  the 
money  would  have  been  safe,  and  the  defendant, 
Enoch,  would  not  have  lost  his  chance  of  the 
reverwion.  If  the  executor  himself  had  placed 
it  out  on  security,  and  set  it  apart,  according  to 
the  directions  of  the  will,  and  it  had  been  lofit. 
they  could  never  have  called  upon  the  residuary 
legatee. 

8d.  But  the  complainants  have  been  guiltv  of 
laches,  in  not  compelling  the  executor  to  place 
out  the  money  on  security.  They  hadetirlj- 
notice  of  the  will,  and  took  no  measures  to  have 
their  legacies  secured,  until  the  failure  of 
Gouthit,  which  was  six  years  after  the  testator's 
death.  By  this  neglect,  Enoch  has  lost  his  rever- 
sion. He  was  a  minor,  and,  therefore,  no  laches 
can  be  imputed  to  him. 

P.  B.  Key,  for  the  defendants. 

1st.  As  to  Young. 

*He  considers  himself  as  a  stakehold-  [*260 
er  only.  If  the  complainants  are  entitM  to  bo 
first  paid,  he  holds  for  them;  if  not,  then  he 
holds  for  the  defendant,  Enoch. 

If  there  is  an  original  deficiency  of  assets,  and 
one  legatee  receives  the  whole  of  his  legacy,  tlie 
others  may  compel  him  to  refund,  and  the  ex- 
ecutor will  not  be  obliged  to  pay  the  other  lega- 
tees in  full.  So,  if  an  executor  pay  one  in  full, 
bv  mistake,  it  shall  not  preclude  him  from 
alleging  a  defect  of  assets. 

There  is  no  case  in  which  an  executor  has 
Iktu  thus  precluded,  by  a  payment  in  full  to 
one  of  the  legatees.  The  case  from  2  Ve».  194, 
was  where  the  executor  bad  not  only  paid  one 
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in  full,  but  had  neglected  to  make  an  inven- 
tory. 

2d.  As  to  the  defendant,  Enoch  Silsby. 

The  general  principle  is  admitted,  that  spe- 
cific pecuniary  legatees  are  to  be  first  paid ;  and 
that,  if  there  is  not  sufficient  to  pay  the  whole, 
ther  must  abate  in  proportion. 

this  will  appears  to  have  been  drawn  by  able 
counsel.  If  the  testator  meant  that  the  partic- 
ular legacies  should  have  been  paid  out  of  the 
whole  estate,  he  would  have  said  ho;  but  he  has 
^iirected  a  particular  fund  to  be  set  apart,  out 
of  which  the  annuities  of  the  complainants  were 
to  be  paid.  If  this  fund  had  been  set  apart,  as 
directed  by  the  will,  the  defendant,  Enoch, 
would  have  been  entitled  to  the  residue,  and 
exonerated  from  all  liability  to  refund.  The 
complainants  were  the  only  legatees  of  compe- 
tent age  to  compel  the  executor  thus  to  set  apart 
the  fund ;  or,  at  least,  they  were  the  only  lega- 
tees to  whom  laches  can  be  imputed.  They 
not  only  neglected  to  do  this,  but  by  their  letter 
prevented  the  executor  from  doing  it. 

The  residuum  was  to  abate  upon  the  same 
contingency  only  upon  which  the  legacy  of 
l,oOOl.  was  to  abate;  and  that  contingency  never 
happened.  *'  The  personal  estate,  and  the  pro- 
duce arising  from  the  real  estat-e,  of  which  the 
260*]  testator  died  seized  and  possessed,  "*was 
* '  sufficient  to  answer  all  the  debts,  annuities,  and 
legacies," 

If  the  time  of  the  testator's  death  was  not 
the  time  when  the  sufficiency  of  the  estate  was 
to  be  ascertained,  yet,  if  at  any  time  afterwards, 
the  personal  estate,  and  the  produce  of  the  real 
estate,  which  came  to  the  hands  of  the  executor, 
was  sufficient,  the  right  of  the  complainants  to 
CGfme  upon  Enoch's  legacy  of  1,500/.  and  upon 
the  residuum,  ceased.  It  was  then  incumbent 
upon  the  complainants  to  tool?  to  their  own 
legacies,  and  get  them  properly  secured ;  if  they 
<lid  not,  they  gave  personal  credit  to  the  execu- 
tor, and  if  he  wasted  the  estate,  and  became 
iasolvent,  they  must  suflPer  the  loss.  They  had 
a  right  to  require  security  in  chancery.  It  is  a 
part  of  the  regular  chancery  jurisdiction  to 
compel  such  security,  and  no  suggestion  of  a 
fUmntavit  was  necessary.  The  funds  in  Eng- 
land were  more  than  sufficient  to  pay  all  the 
debts  and  legacies.  It  was  not  necessary  to 
wait  for  the  settlement  of  the  estate  in  Georgia. 
Young,  the  administrator  in  Georgia,  never  had 
a  sufficiency  of  assets;  and,  therefore,  his  pay- 
ment of  one  legacy  in  full,  if  that  is  the  fact, 
cannot  bind  him  to  pay  all  the  rest. 

Martin,  in  reply.  'The  question  is,  whether 
if  upon  an  account  against  the  defendants,  an^ 
f  una«  shall  be  found  m  their  hands,  we  are  enti- 
tled to  recover. 

They  contend  that  we  are  not  entitled  to  an 
ac^count. 

The  will  speaks  of  the  produce  of  the  estate, 
and  not  of  the  estate  itself;  contemplating  the 
intermediate  acts  of  the  executor;  looking  for- 
ward to  subsequent  events,  and  negativing  the 
idea  that  the  testator  was  contemplating  onl^ 
the  situation  of  his  estate  at  the  time  of  his 
<leath.  He  directs  all  his  estate  to  be  turned 
into  cash,  and  his  debts  to  be  collected,  and  the 
whole  vested  in  funds. 

The  principle  of  abatement  was  not  to  take 
place  until  the  legacies  were  to  be  paid. 
261*]      The  complainants  were  not  bound  to 
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elect  any  particular  fund.  They  had  a  right  to 
look  to  the  whole  estate. 

The  word  "it,"  in  their  letter  to  the  executor, 
evidently  refers  to  their  legacy  of  2,000/.,  and 
not  to  any  particular  sum  in  the  hands  of  Har- 
rison, Ansty  &  Co.  That  letter  did  not  influ- 
ence the  conduct  of  the  executor,  for  he  did  not 
leave  the  money  in  the  hands  of  those  mer- 
chants. If  he  had  done  so,  and  they  had  failed, 
there  might  have  been  some  plausibility  in  the 
argument. 

The  complainants  were  not  bound  to  apply 
to  chancery  to  compel  the  executor  to  give 
security.  Until  the  year  1796  thev  had  no  rea- 
son to  complain,  and  no  cause  tor  suspicion. 
The  testator  had  placed  confidence  in  the  execu- 
tor, and  had  left  it  entirely  to  his  discretion 
when,  and  in  what  manner,  he  should  place  the 
money  out  on  security ;  consequently,  there  was 
no  laches  on  the  part  of  the  complainants. 

February,  13.  Marshall,  Ch.  J.,  deUvered 
the  opinion  of  the  Court. 

This  being  a  suit  in  chancery,  brought  by 
legatees  claiming  an  account,  in  order  to  the 
payment  of  their  legacies,  and  their  bill  having 
been  dismissed  without  an  account,  the  decree 
can  only  be  supported  by  showing  that  there 
are,  in  the  hands  of  the  administrator,  no  assets 
which  ought  to  be  applied  to  the  purposes  pray- 
ed in  the  bill. 

The  testator  having  bequeathed  to  each  of  his 
two  sisters,  Sarah  and  Abigail,  who  are  the 
complainants,  the  interest  on  one  thousand 
pounds  sterling,  and  that  being  in  arrears,  and 
assets  having  come  to  the  hands  of  his  repre- 
sentative, the  complainants  arc  certainly  enti- 
tled to  an  account,  unletis  they  have  forfeited 
all  pretensions  to  their  legacies. 

*The  defendants  say  that  they  have  [*262 
fortified  their  rights, 

1st.  By  a  letter,  selecting  a  particular  debt  in 
satisfaction  of  their  legacy,  which  debt  is  lost. 

2d.  By  their  laches. 

The  better  to  understand  the  correspondence, 
which  is  relied  upon,  it  must  be  recollected, 
that,  by  the  will,  the  whole  estate,  real  and  per- 
sonal, of  the  testator,  was  devised  to  executors 
and  trustees,  who  were  directed  to  place  it  out 
on  public  or  private  security,  in  such  manner  as 
should,  in  their  judgment,  best  promote  the 
interest  of  the  legatees.  The  testator  then  di- 
rects, among  other  bequests,  that  his  trustees 
shall  set  apart  one  thousand  pounds  sterling  for 
each  of  his  sisters,  the  int<»rest  of  which  shall  be 
paid  to  them  during  their  natural  lives,  after 
which  the  principal  is  to  be  divided  between  the 
children  of  each,  if  thev  should  marry  and 
have  children,  but  is  given  to  his  nephew, 
Enoch  Silsby,  in  the  event  of  the  first  legatees 
dying  unmarried,  or  without  children. 

This  duty  of  the  executor  and  trustee  being 
thus  plainly  marked,  he  addressed  a  letter  to  the 
legatees,  in  September,  1791,  in  which  he  men- 
tions an  offer  which  had  Ix^en  made  him,  of  a 
mortgage  of  2,000/.,  the  amount  of  the  sums  to 
be  set  apart  for  them,  which  he  will  take,  if  it 
meets  their  approbation.  If  the  plaintiffs  had 
taken  this  mortgage,  and  the  title  had  proved 
defective,  or  the  mortgaged  property  had  been 
destroyed,  they  would,  most  probably,  have 
forfeited  all  claims  upon  the  estate  of  their 
testator,  and  would  have  been,  at  least,  censured 
by  the  legatee  in  remainder,  for  having  destroy- 
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ed,  by  an  improvident  intervention  in  the  man- 
agement of  the  estate,  his  right  to  the  principal 
sum,  on  their  d^-ing  unmarned.  Such  an  inter- 
ference, on  their  part,  was  unnecessary,  because 
the  executor  was  autliorized,  by  the  will,  to 
place  the  estate  either  on  private  or  public  securi- 
ty, as  he  should  think  most  advantageous,  and 
would  have  been  particularly  indiscreet,  because 
they  could  neither  judge  of  the  validity  of  tlie 
title,  nor  of  the  value  of  the  premises  propos- 
ed to  be  mortgaged.  To  have  intermeddled 
263*]  *with  the  subject  w^ould,  therefore,  have 
been  in  them  a  departure  from  propriety  and 
common  prudence,  not  to  be  accounted  for,  not 
justified. 

Under  these  circumstances,  they  say.  *  *  You 
mention  an  old  friend  of  our  dear  brother's 
wishing  to  hire  the  2,000/.  on  mortgage.  We 
would  willingly  oblige  him,  but  cannot.  We 
choose  to  let  it  remain  just  as  our  brother  left 
it." 

To  the  court  it  seems  that  this  letter  will 
admit  of  but  one  construction.  It  is  a  plain 
declaration  that  they  do  not  mean  to  intermed- 
dle with  the  duties  of  the  executor,  but  to 
leave  him  to  perform  them  according  to  the 
directions  of  his  testator.  **We  choose  to  let 
it"  (the  legacy  of  2,000/.)  "remain  just  as  our 
brother  left  it,"  is  plainly  saying  that  the  legacy 
must  remain  on  the  foundation  on  which  the 
will  placed  it.  The  construction  which  would 
convert  these  words  in'to  a  declaration  that  they 
chose  the  debts  of  their  testator  not  to  be  collect- 
ed, and  that  they  chose  to  take  upon  themselves 
the  hazard  of  the  solvency  of  any  particular 
debtor,  whose  debt  should  remain  outstanding, 
or  of  the  executor,  if  he  should  happen  to  col- 
lect it,  is  reallv  too  violent  a  distortion  of  them 
to  be  tolerated,  for  an  instant. 

As  little  foundation  is  there  for  the  allegation, 
that  the  rights  of  the  complainants  have  been 
forfeited  by  their  laches.  The  court  can  per- 
ceive no  laches  on  their  part.  It  was  not  par- 
ticularly incumbent  on  them  to  incur  the  ex- 
pense of  inquiring  into  the  manner  in  which 
the  executor  performed  hi^  tnist,  with  respect 
to  the  estate  at  large.  They  received  their  inter- 
est regularly,  and  there  was  no  circumstance  to 
awaken  a  suspicion  that  they  were  in  danger. 
On  the  residuary  legatee,  and  on  his  father  and 
natural  guardian,  it  was  more  particularly  incum- 
bent to  examine  into  the  conduct  of  the  execu- 
tor, and  though  he  may  be  perfectly  excusable 
for  not  having  done  so,  he  cannot  throw  the 
loss  on  others,  whose  conduct  has  been  perfect- 
Iv  faultless. 

is64*]  *The  court  is,  therefore,  clearly  and 
unanimously  of  opinion,  that  the  complainants 
have  not  forfeited  their  rights;  and,  consequent- 
ly, that  the  decree  must  be  reversed,  and  an 
account  directed. 

In  considering  the  principles  on  which  the 
account  is  to  bo  taken,  the  court  think  it  per- 
fectly clear  that  the  specific  pecuniary  legacies 
must  be  set  apart,  before  the  defendant,  Enoch 
Silsby,  can  be  entitled  to  the  residuum.  The 
words  annexed  to  the  bequest  of  the  residuary 
estate,  which  subject  it  to  the  same  conditions 
with  the  bequest  of  the  1,500/.,  are  understood 
by  the  court  to  relate  to  the  condition  of  pay- 
ment, at  the  age  of  21,  and  to  the  limitations 
over,  in  case  of  the  death  of  the  residuary  lega- 

484 


tee,  not  to  the  question  of  abatement ;  and  a 
residuum,  ex  vi  tenmiii,  is  that  which  remairs 
after  particular  legacies  are  satisfied. 

The  court,  is  al^  of  opinion,  that  if  there  be 
not  sufilcient  assets  to  satisfy  all  the  specitic 
legacies,  the  loss  must  fall  exclusively  on  the 
1,500/.  given  to  Enoch  Silsby,  until  that  fund 
be  exhausted. 

It  has  been  argued  that  the  words  of  the  will 
limit  this  charge  on  that  legacy  to  the  contin- 
gency of  an  insufficiency  of  assets  at  the  death 
of  the  testator.  The  words  are,  "It  is  my  will 
and  desire,  that  if  the  personal  estate,  and  the 
produce  arising  from  the  real  estate,  of  which  I 
shall  die  seized  and  possessed,  shall  not  be  8ut)i- 
cient  to  answer  the  several  annuities  and  lega- 
cies herein  before  by  me  bequeathed,  then,  ^d 
in  such  case,  I  direct  that  the  annuities  and 
legacies  shall  not  abate  in  proportion,  but  that 
the  whole  of  such  deficiency,  if  any  there  be, 
shall  be  deducted  out  of  the  said  sum  of  1,500/. 
herein  before  by  me  bequeathed  to  my  said 
nephew,  Enoch  Silsby." 

These  words  have  undergone  a  very  critical 
examination,  and  it  has  been  contendea  that  the 
time  at  which  the  sufficiency  mentioned  in  the 
will  is  (o  be  determined  is  fixed  by  the  testator 
at  his  death,  in  like  manner  as  if  the  expression 
had  been,  "if  my  estate  shall  not,  at  tlie  time  of 
my  death,  be  insufficient,"  &c.  But  the  worda 
do  not  appear  to  the  court  to  demand  such  au 
interpretation.  The  words,  "the  personal  and 
real  estate  of  *which  I  shall  die  seized  [*26<5 
and  possessed,"  are  no  more  in  substance  than 
the  words  "all  my  real  and  personal  estate" 
would  have  been.  They  describe  the  subject, 
on  the  insufficiency  of  which  an  abatement  of 
a  particular  legacy  is  to  take  place,  but  not  the 
time  when  that  insufficiency  is  to  be  tested.  In 
the  opinion  of  the  court,  that  time  is  when  the 
will  is  carried  into  execution,  by  the  application 
of  the  funds  to  their  object.  If,  when  that 
application  is  made,  a  deficiency  appears,"  then, 
and  in  that  case "  it  is,  that  the  abatement  in 
to  take  place  in  the  specific  legacy  to  Enoch 
Silsby. 

This  specific  pecuniary  legacy  being  given  to 
the  same  person  to  whom  the  residuutn  is  given, 
and  on  the  same  terms,  assumes  coinpletely  the 
character  of  a  residuary  bequest,  and  the  testa- 
tor does  not  appear  to  have  intended  to  give  it 
any  preference  over  the  residuum.  He  seems 
to  have  intended  certain  provisions  to  his  rela- 
tions, the  extent  of  which  were  apportioned  to 
his  opinion  of  their  necessities,  and  which  he 
did  not  leave  in  a  situation  to  be  enlarged  or 
diminished  by  any  incident  which  might  aflfect 
the  state  of  liis  affairs.  Should  his  property  be 
merely  sufficient  to  pay  those  annuities  and 
legacies,  they  were  to  sustain  no  deduction; 
should  it  be  ever  so  much  enlarged  they  were  to 
receive  no  increase;  but  all  he  might  possess, 
exceeding  those  specific  donations,  was  to  Ik^ 
given  to  his  nephew.  His  bounty  to  his  other 
legatees  was  measured ;  that  to  his  nephew  was 
not  defined.  As  in  every  case  where  specific 
legacies  ai-e  first  given,  so  in  this,  it  is  the  intent 
of  the  testator  to  prefer  the  specific  legatees. 
There  would  have  been  no  motive  for  giving  a 
specific  legacy,  subject  exclusively  to  abatement 
in  case  of  deficiency,  to  the  residuary  legatee, 
but  for  the  purpose  of  providing  a  fund  for  lit* 
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education  and  maintenance  during  his  infancy. 
For  every  other  purpose,  this  particular  legacy 
to  Enoch  Silsby  i8  to  be  considered  as  a  part  of 
the  residuum. 

It  18  not  easy  to  assign  a  motive  in  the  testa- 
tor for  intending  a  preference  to  his  specific, 
OTer  his  residuary  legatee,  in  the  event  of  an 
insufficiency  of  assets,  at    his    death,    which 
would  not  equally  apply  to  an  insufficiency 
which  should  take  place  afterwards.    The  only 
motive  for  this  prererence  which  could  possibly 
266*1  have  existed,  *was  his  wish  that  if  the 
fund  should  not  be  adequate  to  pay  all  his  lega- 
cies, yet,  no  deduction  should  be  made  from 
tliose  which  were  particularly  bequeathed.  This 
wish  originated  in  his  particular  feelings  towards 
his  relations,  and  could  not  depend  on  the 
insufficiency  which  he  provided  against  taking 
place  at  the  time  of  his  death,  or  a  few  months 
or  years  afterwards.  If,  at  the  time  of  his  death, 
his  estate  had  been  sufficient,  but  before  it  could 
be  collected  and  applied  according  to  his  will, 
bankruptcies,  or  any  other  casualties,  had  occa- 
sioned a  deficiency,  no  reason  can  be  perceived 
by  the  court  for  supposing  that  the  contempla- 
tion of  such  a  deficiency  would  have  induced 
him  to  make  a  different  arrangement  of  his 
affair?,  from  what  he  would  have  made  had  he 
contemplated  a  deficiency  at  his  death.     And 
between  such  a  deficiency,  and  one  occasioned 
by  the  fault  or  misfortune  of   an    executor, 
chosen,  not  by  his  legatees,  but  by  himself,  the 
court  can  perceive  no  distinction. 

It  is,  therefore,  the  opinion  of  this  court,  that 
the  decree  of  the  circuit  court  be  reversed,  and 
that  the  cause  be  remanded  to  the  circuit  court, 
that  an  account  may  be  taken,  in  order  to  a  final 
decree. 

BecerMd. 

DECREE. 

This  cause  came  on  to  be  heard  on  the  bill, 
answers,  exhibits  and  other  testimony  in  the 
cause,  and  was  argued  by  counsel ;  on  consider- 
ation whereof,  the  court  is  of  opinion,  that  there 
is  error  in  the  decree  of  the  cii'cuit  court,  m  direct- 
ing the  bill  of  the  complainants  to  be  dismissed, 
and  that  the  same  ought  to  be  reversed  and 
annulled.  And  this  court  doth  farther  direct 
and  order,  that  the  said  cause  be  remanded  to 
the  circuit  court,  that  accounts  may  be  taken  of 
the  assets  which  are  in  the  hands  of  the  defend- 
ant, Thomas  Young,  of  the  payments  which  have 
been  made  to  Enoch  8ilsby,  and  of  the  sums 
which  are  due  to  the  complainants,  and  of  such 
other  mattera  as  may  be  necessary  to  a  final 
decree. 


267*]    »8TRAWBRIDGE  et  cU. 

V. 

CURTIS^  etal  , 

If  there  be  two  or  more  joint  plaintiffs,  and  two 
or  more  joint  defendants,  each  of  the  plaintiffs 
mufft  be  capable  of  suing  each  of  the  defendants, 
in  the  courta  of  the  United  States,  in  order  to  sup- 
port the  jurisdiction. 

THIS  was  an  appeal  from  a  decree  of  the 
circuit  court,  for  the  district  of  Massachu- 


NOTK.— A  controversy  is  not  *•  between  citizens 
of  different  states,'*  unleMi  aU  the  persons  on  one 
8l<le  of  it  are  citizens  of  different  states  from  aU  the 
persons  on  the  other  side.    If  any  of  the  plaintiffs 

Cranch  3. 


setts,  which  dismis-scd  the  complainants'  bill  in 
chancery,  for  want  of  jurisdiction. 

Some  of  the  complainants  were  alleged  to  l)e 
citizens  of  the  state  of  Massachusetts.  The  de- 
fendants were  also  stated  to  be  citizens  of  the 
same  state,  excepting  Curtiss,  who  was  averred 
to  be  a  citizen  of  the  State  of  Vermont,  and 
upon  whom  the  subpoena  was  served  in  that 
state. 

The  question  of  jurisdiction  was  submitted 
to  the  court  without  argument,  by  P.  B.  Key, 
for  the  appellants,  and  Harper,  for  the  appel- 
lees. 

On  a  subsequent  day, 

Marshall,  C?i.  J.,  delivered  the  opinion  of 
the  Court. 

The  court  has  considered  this  case,  and  is  of 
opinion  that  the  jurisdiction  cannot  be  sup- 
ported. 

The  words  of  the  act  of  Congress  are,  "where 
an  alien  is  a  party;  or  the  suit  is  between  a 
citizen  of  a  state  where  the  suit  is  brought,  and 
a  citizen  of  another  state.'' 

The  court  understands  these  expressions  to 
mean,  that  each  distinct  interest  should  be  rep- 
resented by  persons,  all  of  whom  are  entitled 
to  sue,  or  may  be  sued,  in  the  federal  courts. 
That  is,  that  where  the  interest  is  joint,  each  of 
the  persons  concerned  in  that  interest  must  be 
competent  to  sue,  or  liable  to  be  sued,  in  those 
courts. 

But  the  court  does  not  mean  to  ^ve  an  opin- 
ion in  the  case  where  several  parties  represent 
several  distinct  interests,  *and  some  of  [*26S 
those  parties  are,  and  others  are  not,  competent 
to  sue,  or  liable  to  be  sued,  in  the  courts  of  the 
United  States. 

Decree  affirmed. 


DlstiniruiBhed— 12  Blatchf.  290 :  Brook.  262. 

Modilied-2  Wood.  &  M.  281,  282. 

Cited— Followed  1  Wheat.  96;  8  Wheat.  4fi2  (n.;> 
U  Pet.  64 ;  2  How.  564 ;  15  How.  248 :  16  How.  340 ;  18 
How.  469;  11  Wall.  174;  18  Id.  574:  3  Blatchf.  88 ;  6  Id. 
4 18;  12  Id.  241 ;  1  Dill.  293. 297, 300 ;  1  Paine  412 ;  2  Paine 
106; 2  MaAon  197  ;  4  McLean  286  ;  28uid.  345,  347 :  Id. 
473 :  Id.  606 ;  4  Wash.  846, 506 ;  1  W ood.  &  M.  :<8 ;  1  Abb. 
U.  8.871,876;  3  Otto  206. 


and  defendants  are  citizens  of  the  same  state,  the 
controversy  does  not  come  within  the  operation 
of  the  Judicial  power  of  the  United  States. 

Teal  V.  Walker,  6  Reporter,  202. 
Lockhart  v.  Horn,  1  Woods,  628.    • 
Wickllir  V.  Eve,  17  How.  468. 

But  where  infant  Is  complainant  a^inst  citizen 
of  another  state,  defendant,  the  next  friend  of  the 
infant,  in  the  action,  may  be  citizen  of  same  state 
as  defendant. 

Williams  v.  Ritchie,  3  OUl.  406. 

To  flrive  the  oourt  jurisdictioa,  one  of  the  parties 
must  be  a  citizen  of  the  state  where  the  suit  is 
brougrht ;  and  that  fact  must  t>e  positively  averred 
on  the  record. 

Kelly  V.  Harding,  5  Blatchf.  502. 
Burnham  v.  Hangely,  1  Wood.  &  M.  7. 
Kitchen  v.  Strawberry,  4  Wash.  C.  C.  84. 

A  citizen  of  the  District  of  Columbia,  or  of  a 
territory  not  yet  admitted  as  a  state,  is  not  a  citi- 
zen of  a  *'  state  "  within  the  meaninir  of  the  statute 
defining  the  Jurisdiction  of  the  circuit  court. 

Hepburn  v.  Elzey,  2  Cranch.  446. 
Wescott  V.  Fairfield,  Pet.  C.  C.  46. 
New  Orleans  v.  Winter,  1  Wheat.  91. 
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GORDON  V.  CALDCLEUGH  et  al. 

This  court  has  not  Jurisdiction  upon  a  writ  of 
error  to  a  state  court,  under  the  25th  section  of  the 
judiciary  act  of  1789«  If  the  decision  of  the  state 
court  be  in  favor  of  the  privlletpe  claimed  under  an 
act  of  Congrress. 

THIS  was  a  writ  of  error  to  the  iudges  of  the 
court  of  equity  of  the  state  of  South  Caro- 
lina, holden  in  and  for  the  eastern  district  of 
the  said  state. 

James  Gordon,  "of  the  city  of  Charleston, 
in  the  state  aforesaid,"  filed  a  bill  in  equity 
against  Caldcleuj?!!  and  Boyd,  "of  London,  in 
the  kingdom  of  Great  Britain,"  William  Muir, 
**of  Hamburgh,"  and  John  Gillespie,  George 
M*Kay,  and  Joseph  Reid,  whose  residence  is  not 
mentioned  in  the  bill.  At  the  return  of  the 
Mubpcena,  Caldcleugh,  Boyd  and  Beid,  appeared 
and  filed  a  petition,  stating  themselves  to  be 
aliens,  and  subjects  of  the  King  of  Great  Brit- 
ain, and  that  the  complainant  was  a  citizen  of 
the  state  of  South  Carolina,  and  praying  that 
the  cause  might  be  removed  to  the  circuit 
court  of  the  United  States,  according  to  the 
12th  section  of  the  judiciary  act  of  1789.  To 
which  petition  Gordon,  the  complainant,  an- 
swered, that  the  prayer  thereof  oueht  not  to  be 
granted,  because  Gillespie  and  MTi^ay,  two  of 
the  defendants,  were  citizens  of  the  state  of 
South  Carolina.  But  the  court,  "  after  observ- 
ing that  the  parties,  defendants  to  the  suit,  re- 
simng  in  this  state,  were  stakeholders,  and  not 
materially  concerned  in  the  determination  of 
the  cause,  ordered  that  it  be  transferred  to  the 
federal  court,  agreeable  to  the  prayer  of  the 
petition. 

The  complainant  immediately,  in  the  same 
court,  assigned  errors,  in  the  following  form: 
"Whereupon  the  said  James  Gordon  comes 
269*]  and  says,  that  in  the  *giving  of  the 
final  judgment,  in  the  cause  aforesaid,  upon 
the  construction  of  the  12th  clause  or  section  of 
the  statute  of  the  United  States,  entitled  an  act 
to  establish  the  judicial  courts  of  the  United 
States,  passed  the  24th  day  of  September,  1789; 
and  2d  section  of  the  8d  article  of  the  constitu- 
tion of  the  United  States,  and  the  12th  article 
of  the  amendment  of  the  constitution,  there  is 
manifest  error  in  this,  to  wit,  that  the  judg- 
ment aforesaid  was  given  in  form  aforesaid,  for 
the  said  Caldcleugh,  Boyd  and  Reid,  upon  their 
petition,  for  the  removal  of  the  said  cause  for 
trial,  into  the  circuit  court  of  the  United  States, 
to  be  held  for  the  district  of  South  Carolina, 
whereas  judgment  should  have  been  given  for 
the  said  James  Gordon,  against  the  removal 
aforesaid ;  and  this  he  is  ready  to  verify. 

Caldcleugh,  Boyd  and  Reid  joined  m  error; 
and  thus  the  case  came  up. 

The  writ  of  error  did  not  state  that  the  court 
of  equity  of  the  state  of  South  Carolina,  to  the 
iudges  of  which  it  was  directed,  was  "the 
highest  court  of  equity  of  the  state  in  which  a 
decision  in  the  suit  could  be  had,"  so  as  to  bring 
the  case  within  the  provisions  of  the  25th  sec- 
tion of  the  judiciary  act  of  1789,  nor  did  that 
fact  in  any  other  manner  appear. 

E.  J.  Lee,  for  the  plaintiflfs  in  error. 

February  18.     Marshall,  Ch.  J.,  after  stat- 
ing the  case,  delivered  the  opinion  of  the  Court. 
This  court  has  no  jurisdiction  under  the  25th 
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section  of  the  judiciary  act  of  1789,  but  in  a 
case  where  a  final  judgment  or  decree  has  l)een 
rendered  in  the  highest  coiut  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  and  the  decision 
is  against  their  validity,  &c.,  or  where  is  drawn 
in  question  the  construction  of  any  clause  of 
the  constitution,  or  of  a  treaty,  or  statute  of,  or 
commission  *held  under,  the  United  [*270 
States,  and  the  decision  is  against  the  title, 
right,  privilege  or  exemption,  specially  set  up 
or  claimed  by  either  party  under  such  clause  of 
the  said  constitution,  treaty,  statute  or  commis- 
sion. 

In  the  present  case,  such  of  the  defendants 
as  were  aliens,  filed  a  petition  to  remove  the 
cause  to  the  federal  circuit  court,  under  the 
12th  section  of  the  same  act.  The  state  court 
granted  the  prayer  of  the  petition,  and  ordered 
the  cause  to  be  removed;  the  decision,  there- 
fore, was  not  against  the  privilege  claimed 
under  the  statute;  and,  therefore,  this  court 
has  no  jurisdiction  in  the  case. 

The  writ  of  error  must  be  dismissed. 

Cited— 1  WaU.  517 ;  5  How.  975. 


M'FERRAN  «,  TAYLOR  and  MAS8IE. 

He  who  sells  property  on  a  description  fflven  by 
himself,  is  bound  in  equity  to  make  irood  that  de- 
scription ;  and  if  it  be  untrue  in  a  material  point, 
although  the  variance  be  occasioned  by  mistake, 
he  must  still  remain  liable  for  that  variance. 

Quasre^  if  the  mi8take  be  of  a  matter  deemed  per- 
fectly immaterial  by  both  parties  at  the  time  of  the 
contract,  and  of  a  matter  which  would  not  have 
varied  the  bargain,  if  it  had  been  known,  and  of 
which  both  parties  were  equally  ignorant,  whether 
a  court  of  equity  ought  to  Interfere  ? 

A  finding  by  the  jury,  which  contradicts  a  fact 
admitted  by  the  pleadings,  is  to  be  disregarded.^ 

ERROR  to  a  decree  of  the  district  court  of 
the  district  of  Kentucky,  in  chancery. 
M'Ferran  in  his  bill  alleged  that  on  the  19th 
of  March,  1784,  the  defendant,  Taylor,  for  a 
valuable  consideration,  executed  his  bond  to  the 
complainant,  for  the  conveyance  of  200  acres  of 
land  out  of  1,000  acres  located  by  him  on  Hing- 
ston,  or  out  of  5,000  acres  which  Taylor  then 
had  for  location.  The  condition  of  the  bond 
was  as  follows:  *'  That  if  the  said  Richard  Tay- 
lor, his  heirs,  &c.,  shall  well  and  truly  make,  or 
cause  to  be  made,  to  the  said  Martin  M'Ferran, 
his  heirs  or  assigns,  a  good  suificient  title  in  fee- 
simple  to  two  Hundred  acres  of  land  in  the 
county  of  Kentucky,  out  of  1,000  acre  tract,  lo- 


NOTE.— An  admission  by  the  pleadings  cannot  be 
contradicted  by  the  evidence,  and  is  conclusive. 
Van  Dyke  v.  Maguire,  57  N.  Y.  431. 

'*  That  what  the  parties  have  agreed  to  in  their 
pleadings  shall  be  admitted  though  the  Jury  find 
otherwise." 

7  Bacon's  Abridgement,  450. 

A  finding  by  a  referee,  even  if  sustained  by  the 
evidence,' cannot  be  sustained,  if  it  contradicts  the 
admissions  of  the  pleadings. 

Ballou  V.  Parsons,  11  Hub,  OQS. 

Equity  will  as  a  general  rule  relieve  from  an  «ct 
done,  or  avoid  a  contract  made  under  mistake  as  to 
or  ignorance  of  a  material  fact,  (1  Sti)ry»'  Eq>  Jur. 
6  140)  and  that  not  only  where  there  has  been  sup- 
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catcd  by  the  said  Richard  Taylor  on  Kingston's 
fork  of  Licking;  or  300  acres  out  of  5,000  which 
tlie  said  Taylor  has  now  for  location,  provided 
he  obtain  the  same,  at  such  part  or  place  there- 
of as  the  said  M'Ferran  shall  choose,  not  to  ex- 
ceed more  than  twice  the  breadth  in  length 
thereof,  so  soon  as  the  lands  can,  in  any  degree 
27 1*]  of  safety,  be  surveyed;  *then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full 
force  and  virtue." 

The  bill  further  alleged,  that  on  the  25th  of 
September,  in  the  same  year,  the  defendant, 
Taylor,  executed  another  bond  to  the  complain- 
ant for  300  acres  of  land  adjoining  the  former 
tract  of  200  acres. 

That  the  said  5,000  acres  of  land  alluded  to 
by  the  bonds,  was  granted  to  Taylor,  for  his 
military  services,  by  a  warrant  numbered  1,734, 
which  issued  for  6,000  acres;  but  that  Taylor 
did  not  inform  the  complainant  that  it  con- 
tained more  than  5,000  acres.  That  1 ,000  acres 
of  the  6,000  had  been  located  on  Paint  creek, 
and  2,0(K)  on  Brush  creek,  in  the  northwestern 
territory,  and  3,000  on  the  Green  river,  in  the 
district  of  Kentucky.  That  Taylor  had  not 
any  lands  on  Kingston,  sd  that  the  complainant ' 
cannot  make  his  choice  there,  where  he  avers 
the  general  quality  of  the  land  is  equal  to  any  i 
in  Kentucky,  and  is  worth  from  8  to  10  dollars  ' 
an  acre.  I'hat  Taylor  has  sold  the  1,000  acres 
on  Paint  creek  to  the  defendant,  Massie,  who, 
before  he  paid  for  the  land,  and  obtained  a  title 
from  Taylor,  had  notice  of  the  complainant's 
claim  to  500  acres  from  Taylor,  as  before 
stated. 

That  before  the  sale  to  Massie,  Taylor  had 
^>ld  the  2,000  acres  on  Brush  creek  to  Abraham 
Buf  ord,  or  to  some  one  else,  and  }n  consequence 
thereof,  assigned  the  certificate  of  survey  to 
John  Brown.  That  in  1796,  the  complainant 
applied  to  Taylor  to  show  him  his  lands,  that 
he  might  make  his  choice,  but  Taylor  neglected 
and  refused  to  show  them.  That  the  conaplain- 
ant  chooses  to  have  the  500  acres  laid  off,  and 
conveyed  to  him  from  the  land  on  Paint  creek, 
and  has  given  notice  of  his  choice  to  Taylor, 
who  refuses  to  convey  the  same  from  out  of 
that  tract,  and  refuses  to  accompany  the  com- 


Slainant  to  have  the  same  laid  off:  and  that 
lassie  also  refuses  to  convey. 
The  bill  concludes  with  a  prayer,  that  the 
complainant  may  be  permitted  to  make  choice 
of  500  acres  of  land  out  of  the  1,000  acres  on 
Paint  creek;  that  the  defendants  may  be  com- 
pelled to  convey  the  same ;  and  that  the  court 
would  grant  general  relief,  &c. 

*The  answer  of  the  defendant,  Tay-  [*272 
lor,  admitted  the  bonds,  and  that  the  500  acres 
were  to  be  laid  off  in  one  tract.  It  alleged  that 
the  consideration  of  the  first  bond  was  two 
horses,  sold  to  him  by  the  complainant,  at  the 
price  of  40/.  Virginia  currency  for  both;  and 
that  the  consideration  of  the  other  bond  was 
another  horse,  valued  at  48/.  It  refers  to  the  entry 
for  the  1,000  acres  upon  the  waters  of  Licking, 
dated  June  15th,  1780,  which  is  in  these  words: 
"  Colonel  Richard  Taylor  enters  one  thoiisand 
acres  on  treasury  warrants,  adjoining  an  entr}' 
of  Major  Thompson's,  on  a  biinalo  road  leading 
from  Hingston's  fork  to  the  Sweet  Licks,  beffin- 
ning  at  his  southeast  comer,  thence  north  along 
said  Thompson's  line  600  poles,  thence  east  for 
quantity."  The  answer  then  avers,  that  the 
mentioning  of  Kingston's  fork  of  Licking  in 
the  bond,  was  not  a  description  of  locality,  but 
of  tract ;  and  that  the  mentioning  Kingston  was 
no  greater  recommendation  of  the  land  than  if 
another  fork  of  Licking  had  been  named;  be- 
cause both  parties  were  unacquainted  with  it, 
and  Taylor  had  understood  that  his  said  entrj^ 
was  on  Kingston.  That  a  provision  in  the 
bond  for  a  choice  out  of  5,000  acres  was  an  al- 
ternative; and  it  was  not  intended  that  the 
complainant  should  have  his  choice  out  of  the 
6,000  acre  warrant;  and  it  was  intended  and 
understood  by  both  parties,  that  Taylor  should 
hold  1,000  acres  thereof,  unencumbered,  and 
not  liable  to  the  complainant's  choice.  It  avers 
further,  that  these  1,000  acres  were  located  on 
the  shares  on  Paint  creek;  that  Taylor  held 
part.,  and  Kenton  and  Helm  another  part,  as  lo- 
cators; that  he  sold  his  part  to  Massie,  but  he 
does  not  recollect  the  quantity.  Of  the  re- 
maining 5,000  acres  he  exchanged  2,000  with 
ColonoiAbraliam  Buford,  for  two  entres  of  1 ,000 
acres  each,  because  there  was  a  greater  proba- 


uresslon  or  concealment  which  would  amount  to 
fraud,  but  also  in  many  cases  of  innocent  igrnor- 
ance  and  mistake  on  both  sides.    Id. 

Mistake  as  to  quantity  of  land  will  not  be  cor- 
rected if  mistake  did  not  influence  price.  Davis  v. 
Parker,  U  Allen  (Mass.)  04. 

Grounds  upon  which  equity  will  Interfere  in 
cases  of  written  contract  fully  discussed.  Marvin 
V.  Bennet,  26  Wend.  109, 182. 

AfTg—S.  C.  8.  PaiBre  Ch.  312. 

Cltinff— Earl  of  Chesterfield  v.  Jansen,  1  Atk.  901; 
Pox  V.  Macoreath,  2  Brown  C.  C.  400 ;  Green  v.  Win- 
ter, 1  Johns  Ch.  2< :  Gibson  v.  Jeyes,  b  Ves.  Jr.  270; 
Hug^uenin  v.  Baseiey,  14  Ves.  273 ;  Joynes  v.  Stat- 
ham, 8  Atk.  888,  Case  129;  Bin«rham  v.  Bingham,! 
Ves.  128:  Koosevelt  v.  Fulton's  Ex'rs,  2  Cow.  129; 
Hing-hen  v.  Lond.  Ass.    1  Ves.  807. 

The  mistake  which  entitles  to  action  is  thus  stated 
from  the  civil  law :  **  An  error  of  fact  takfx  place, 
either  when  some  fact  which  really  exists  is  un- 
known, or  some  fact  is  supposed  to  exist  which 
really  does  not  exist."  Mowatt  v.  Wright,  1  Wend. 
300;  1  Dora.  248,  B.  1,  tit.  18,  9  1,  pi.  1. 

In  Judfrraent  of  its  legal  effect  we  must  look  "  to 
the  regard  which  the  contractors  have  had  to  the 
fact  which  appeared  to  them  to  be  true."  1  Dom. 
250,  B.  1,  tit.  18,  §  1,  pi.  11. 

Whore  the  effect  would  have  been  different  had 
the  truth  been  known,  relief  will  be  granted. 
Wheadon  v.  Olds,  20  Wend.  174. 

Mistake  or  Ignorance  of  facts  in  parties  is  a 
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proper  subject  of  relief  only  when  it  constitules  a 
material  ingredient  in  the  contract  of  the  parties, 
and  disappoints  their  intention  by  a  mutual  error, 
or  where  it  is  inconsistent  with  good  faith  and  pro- 
ceeds from  a  violation  of  the  obligations,  which 
are  imposed  by  law  upon  the  conscience  of  either 
party. 

But  where  each  party  is  equally  innocent,  and 
there  is  no  concealment  of  facts  which  the  other 
party  has  a  right  to  know,  and  no  surprise  or  im- 
position exists,  the  mistake  or  ignorance,  whether 
mutual  or  unilateral  is  treated  as  laying  no  foun- 
dation for  equitable  interference.  It  is  strictlv 
damnum  aJMique  injuria.  1  Story  £q.  Jur.  6 151;  Wii- 
lards  Eq.  Jur.  p.  69,  ch.  1,  9  2. 

On  the  general  subject  of  mistake  see— Thomas 
V.  Barton,  48  N.  Y.  193 ;  Pitcher  v.  Hennessey,  48  id. 
415 :  Hardigree  v.  Mltchum,  51  Ala.  151 ;  liobertson 
V.  Walker,  51  Ala.  484 ;  Boyce  v.  Watson,  20  Ga.  517 ; 
Thurman  v.  Clark,  47  Ga.  600;  Miner  v.  Hess,  47  111. 
170 ;  Burgin  v.  Giberson,  28  N.  J.  Eq.  72 ;  Heaven- 
ridge  v.  Mondy,  49  Ind.  434;  Monroe  v.  Skelton,  86 
Incf.3a2;  Mo.  v.  Frank,  51  Mo.  98;  Stock  I.  Co.  v. 
Hudson  I.  Co.,  107  Mass.  290;  Oliver  v.  Mut.  Com. 
Ins.  Co.,  2  Curtis,  277;  Grynies  v.  Sanders,  3  Otto, 
55;  Hunt  v.  Rousmaiileie's  Adms.  1  Pet.  13;  Hop- 
pough  v.  Strubble,  60  N.  Y.  430 ;  Matter  of  Price  87 
N.  Y.  231t  and  cases  cited  on  p.  233;  Gamar  v.  Bird, 
67  Barb.  277 ;  Boyd  v.  De  Ia  Montaigne,  47  How.  Pr. 
N.  Y.  433. 
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bility  of  getting  good  land  upon  small  entries 
than  upon  large.  That  these  2,000  acres  were 
located  on  the  south  side  of  Green  river.  That 
the  other  lot  of  2,000  acres,  part  of  the  5,000, 
was  located  on  the  north  fork  of  Paint  creek; 
but  understanding  the  land  was  not  good,  he 
had  1,500  acres  withdrawn,  and  finally  located 
on  some  of  the  waters  of  Paint  creek,  as  he  is 
informed;  but  he  is  so  much  unacquainted  with 
that  country,  that  he  cannot  point  it  out  paitic- 
ularly.  The  remaining  1,000  acres  are  located 
and  patented  south  of  Green  river.  That  he 
has  offered  the  complainant  a  choice  of  any 
of  those  lands,  except  the  1,000  acres  held 
273*]  *by  Massie,  Kenton  and  Helm,  which 
he  has  refused.  That  the  500  acres  on  the  north 
fork  of  Paint  creek  are  inferior  to  the  other 
lands,  as  he  has  been  informed  and  believes; 
and  the  complainant  having  positively  refused 
them,  Tavlor  has  sold  them.  But  the  1,500 
acres  on  the  waters  of  Paint  creek,  which  were 
originally  part  of  the  2,000  acre  lot,  and  the 
three  tracts  of  1,000  acres  each,  south  of  Green 
river,  are  yet  held  by  him  ready  for  the  choice 
of  the  complainant.  That  Taylor  informed 
the  complainant,  before  the  commencement  of 
this  suit,  fully  of  the  exchange  with  Buford, 
^d  has  been  always  ready  and  willing  to  let 
him  have  his  500  acres  as  aforesaid.  That  Tay- 
lor informed  the  complainant  of  his  said  military 
warrant;  and  that  it  was  for  6,000  acres;  and 
that  he  reserved  1.000  acres  thereof,  which  it 
was  tl^en  possible  he  might  want  to  live  on,  and 
that  the  complainant's  nght  of  choice  was  only 
to  extend  to  the  remaining  5,000  acres.  That 
since  Taylor  discovered  that  the  first-mentioned 
1,000  acres  laid  on  Slate  creek,  a  branch  of 
Licking,  and  not  on  Hingston,  a  branch  of 
Licking,  he  informed  the  complainant  thereof, 
and  also  that  he  had  no  lands  on  Hingston. 

The  answer  of  Massie  denied,  that  previous 
to  his  paying  the  consideration  of  the  land  to 
Taylor,  and  the  issuing  of  the  patent,  he  had 
any  notice  that  the  complainant  had  any  claim 
to  that  land,  and  averred  that  he  was  a  bona 
fide  purchaser,  for  a  valuable  consideration, 
without  notice. 

The  iury  (who,  by  the  practice  of  Kentucky, 
are  called  to  ascertain  facts  in  chancery  suits) 
found  the  following  facts: 

1.  That  the  defendant  executed  the  bonds. 

2.  That  at  that  time  he  had  no  lands  on 
Kingston's  fork  of  Licking. 

8.  That  on  the  29th  of  August,  1795,  he  as- 
signed to  John  Brown,  the  plot  and  certificate 
of  survey,  &c.  (the  2,000  acres  before  men- 
tioned,) which  survey  was  made  by  virtue  of  a 
military  warrant.  No.  1,734. 
274*J[  *4.  That  on  the  31st  of  July,  1797, 
he  assigned  to  Massie,  <fec.,  the  1,000  acres  be- 
fore mentioned,  being  a  survey  of  part  of  the 
same  warrant. 

6.  That  the  complainant  demanded  of  Taylor 
500  acres,  in  virtue  of  the  said  bonds,  before 
the  commencement  of  this  suit;  but  it  does  not 
appear  that  any  lands  have  been  conveyed  in 
compliance  with  that  demand ;  neither  does  it 
appear  that  any  particular  piece  of  land  was 
pointed  out  by  the  complainant,  when  the  said 
demand  was  made,  except  that  he  had  made 
liis  election  to  have  500  acres  out  of  the  survey 
assigned  to  Massie,  and  gave  notice  thereof  to 
Taylor,  who  refused  to  convey  it. 
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6.  That  500  acres  might  be  laid  off  in  that 
survey  worth  five  dollars  an  acre,  in  the  form 
called  for  in  the  bonds. 

7.  That  the  5,000  acres  mentioned  in  the 
bonds  were  part  of  the  warrant  No.  1,734,  for 
6,000  acres,  granted  to  Taylor  for  his  own  ser- 
vices. 

8.  That  Taylor  had  the  entry  of  1,000  acres 
of  June  15th,  1780. 

9.  That  when  the  bonds  were  executed,  Tay- 
lor had  a  military  warrant  for  6,000  acres,  1.000 
whereof  were  entered  on  Paint  creek,  in  part- 
nership with  the  locators,  and  since  assigned  to 
Massie;  2,000  were  exchanged  with  Abraham 
Buford,  for  other  2,000  acres  of  military  war- 
rants, in  separate  entries  of  1,000  each,  because 
Taylor  deemed  it  more  probable  that  he  should 
get  good  land  on  small  entries  than  on  large 
ones. 

10.  That  1,000  acres  of  the  said  5,000  were 
entered  on  the  south  side  of  Green  river. 

11.  That  the  remainder  of  the  5,000  acres  is 
located  on  Paint  creek,  or  its  waters. 

12.  That  Taylor  is  willing  that  the  complain- 
ant should  make  his  choice  out  of  any  of  the 
three  tracts  of  1,000  acres  each,  south  of  Green 
river,  or  out  of  the  1,000  acres  on  the  waters 
of  Licking,  or  out  of  the  500  acres,  or  the  1,500 
acres,  on  the  waters  of  Paint  creek. 

*18.  That  the  average  price  of  lands  [*27& 
on  Hingston  is  three  and  a  half  dollars  per  acre, 
and  on  Slate  two  dollars  per  acre. 

14.  The  1.000  acres  adjoining  Thompson  are 
worth  two  dollars  per  acre. 

15.  The  land  transferred  from  Taylor  to  Bu- 
ford is  worth  one  dollar  and  fifty  cents  per 
acre. 

16.  The  land  transferred  by  Buford  to  Tay- 
lor is  worth  two  dollars  per  acre. 

The  decree  of  the  district  court,  upon  the 
bill,  answers,  and  facts  found,  was,  in  sub- 
stance. 

That  the  complainant  should,  on  or  before 
the  1st  of  September  then  next,  make  choice  of 
his  500  acres  out  of  the  following  tracts  of  land, 
to  wit,  1,000  acres  adjoining  Major  Thompson's 
entry,  on  a  buffalo  road  leading  from  Hing- 
ston s  fork  to  the  Sweet  Licks;  me  2,000  acres 
transferred  by  Buford  to  Tavlor;  the  1,000 
acr«f  entered  in  the  name  of  Taylor  on  Lost 
creek,  a  branch  of  the  Ohio;  the  500,  or  the 
1,500  on  Paint  creek;  and  give  notice  to  Tay- 
lor of  such  choice  within  one  month  after  *it 
should  be  made. 

Commissioners  were  appointed  to  lay  off  and 
survey  the  said  500  acres  for  the  complainant; 
and  it  was  further  decreed,  that  Taylor  should, 
before  the  1st  of  November  then  next,  convev 
the  said  500  acres  to  the  complainant;  but  if 
the  complainant  should  not  make  his  choice, 
and  give  notice  as  aforesaid,  then  Taylor  sliould, 
on  or  before  the  25th  of  the  then  next  Novem- 
ber, convey  to  the  complainant  500  acres  out  of 
one  of  the  said  tracts,  in  a  reasonable  form,  ac- 
cording to  the  condition  of  the  bonds;  and  Uiat 
Tavlor  should  pay  the  costs  of  the  suit. 

tlpon  this  decree  the  complainant  sued  out 
his  writ  of  error. 

Breckenridge,  Attorney  General,  for  plaintiff 
in  error.  The  records  show  that  Taylor  had 
no  land  on  Hingston,  *and  that,  at  the  [*276 
time  of  the  decree,  the  plaintiff  had  not  tbe 
liberty  to  choose  out  of  the  5,000  acres. 
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When  a  specific  execution  of  a  contract  is 
decrred,  it  must  be  decreed  to  be  executed  en- 
tirely, or  not  at  all. 

Contracts  receive  the  same  construction  in  a 
court  of  equity  as  in  a  court  of  law.  Neither 
can  make  an  agreement  for  the  parties. 

A  court  of  law,  in  the  construction  of  the 
present  bond,  on  an  action  of  debt,  upon  a 
breach  of  the  condition  in  not  conveying  land 
OD  Kingston,  could  not  consider  the  bond  as 
discharged  by  the  conveyance  of  land  on  Blate 
creek. 

The  defendant  knew,  or  ou^ht  to  have  known, 
hiKproperty.  so  as  not  to  deceive  the  plaintiff. 

The  difference  in  value  between  the  lands  on 
those  two  watercourses,  is  found  by  the  jury  to 
be  a  dollar  and  a  half  per  acre.  Suppose  the 
land  on  Slate  creek  had  been  worth  ten  times 
as  much  as  that  on  Kingston,  the  defendant 
could  not,  by  tjiis  bond,  have  been  compelled 
to  convey  land  on  Slate  creek,  when  he  had 
contracted  to  convey  land  on  Kingston. 

M  the  defendant,  therefore,  had  no  lands  on 
Kingston,  a  specific  performance  of  the  con- 
tract was  impracticable,  and,  therefore,  the 
plaintiff  w&s,  at  least,  entitled  to  damages  to 
the  value  of  those  lands. 

The  decree  is  erroneous  in  another  point.  It 
directs  the  plaintiff  to  make  choice  out  of  5,000 
acres  of  the  defendant's  land,  when  it  is  con- 
fessed by  the  answer  that  the  defendant  had 
but  4,500  acres;  the  500  on  the  waters  of  Paint 
creek  having  been  sold  by  him.  It  is  true, 
that  the  I2th~fact  found  is,  that  the  defendant 
is  willing  to  let  the  plaintiff  have  his  choice  out 
of  all  his  military  lands,  including  these  500 
acres,  but  a  jury  can  find  nothing  contrary  to 
that  which  is  confessed  or  not  denied  in  the 
pleadings. 

277*1  *The  court  below  has  decreed  that 
the  defendant  may  specifically  execute  his  con- 
tract, although  it  appears, 

1.  That  he  has  no  land  on  Kingston. 

2.  That  he  has  sold  500  acres  of  the  5,000, 
and,  consequently, 

3.  That  the  6,000  acres  out  of  which  the 
plaintiff  had  a  right  to  choose,  is  reduced  to 
4.500. 

By  the  contract,  the  plaintiff  had  a  right  to 
choose  out  of  6,000  acres,  and  as  the  defendant 
had  no  land  on  Kingston,  is  it  not  fair  and 
equitable  that  the  plaintiff  should  have  liberty 
to  choose  out  of  the  defendant's  6,000  acres? 
And  as  the  defendant  has  reduced  the  plaint- 
iff'f»  choice  to  4,500  acres  of  land,  inferior  to 
the  other  1,500  acres,  the  plaintiff  seems  to  be 
entitled  to  damages  for  the  difference  in  quality. 

The  plaintiff  is  certainlv  entitled  either  to  a 
choice  out  of  the  whole  oi  the  defendant's  mili- 
tary' lands,  or  damages  equal  to  the  whole  value 
of  the  lands  on  Kingston. 

Hughes,  for  the  defendant  in  error.  Two 
i^uestions  arise  in  this  case : 

1.  Kad  the  plaintiff  a  right  to  choose  lands 
not  mentioned  in  the  bond? 

2.  Kas  any  conduct  of  the  defendant  enlarged 
the  plaintiff's  right  of  choice,  under  the  con- 
tract? 

The  bill  charges  no  fraud. 

Massie's  1,000  acres  were  not  within  the 
plaintiff's  choice.  Taylor  meant  to  reserve 
these  1,000  acres  unencumbered.  The  plaintiff 
was  to  choose  only  out  of  5,000  acres;  and, 
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although  Taylor  had  a  right  to  locate  6,000 
acres,  yet  that  was  no  reason  for  the  plaintiff's 
claim  to  choose  out  of  the  whole  6,000.  The 
answer  of  Taylor  positivelv  denies  that  the 
plaintiff's  choice  was  intended,  or  understood 
by  either  party,  to  extend  to  the  whole  6,000 
acres  of  military  land;  and  this  answer  iNiin^ 
responsive  *to  an  allegation  in  the  bill,  [*27o 
and  not  contradicted  by  evidence,  is  conclusive 
upon  that  point. 

2.  Kas  any  conduct  of  the  defendant  enlarged 
the  plaintiff's  right  of  choice? 

He  relies  on  the  mistake  in  the  description  of 
the  land,  but  does  not  allege  fraud. 

If  it  was  a  mistake,  both  parties  were  equally 
ignorant,  as  both  Uved  in  Botetourt  county,  in 
Virginia. 

It  was  not  known  to  either  that  the  lands  on 
one  of  the  creeks  was  more  valuable  than  those 
on  the  other,  or  that  they  would  become  so  in 
the  course  of  the  twenty  years  which  have  now 
elapsed  since  the  date  of  the  contract. 

The  wonds  of  the  bond  are,  "out  of  one 
thousand  acre  tract  located  by  the  said  Richard 
Taylor,  on  Kingston's  fork  of  Licking. "  The  real 
location  was  *'  on  a  buffalo  road  l^ingfrom  * 
Kingston's  fork  to  the  Sweet  Licks."  Tne  de- 
scription was  intended  to  be  of  the  tract  located 
by  the  defendant  several  years  before,  and  was* 
not  intended  to  fix  its  locality.  Both  the  parties 
meant  the  same  thing:  they  meant  the  1,000 
acre  tract  located  by  the  aefendant  in  1780, 
wherever  it  might  lie.  The  fact  turned  out  to 
be,  that  the  tract  did  not  lie  exactly  as  it  was 
supposed  to  lie,  but  still  it  was  the  same  tract 
which  was  contemplated  by  both  parties.  The 
description  "on  Kingston's  fork  of  Licking," 
could  not,  at  that  time,  influence  the  plaintiff; 
he  has  not  even  averred  in  his  bill  that  it  did. 

The  defendant  has  always  been  readv  and 
willing  to  give  the  plaintiff  his  choice  in  the 
land  actually  intended  by  both  parties,  at  the 
time  of  the  contract. 

The  jurv  have  found  the  present  comparative 
value  of  the  lands  not  what  it  was  twenty-two 
years  ago.  Its  present  value  may  depend  on  a 
varietv  of  circumstances,  which  could  not  have 
been  foreseen  and  contemplated  at  the  time  of 
the  contract. 

*The  defendant  is  ready  specifically  [*279 
to  execute  the  contract  as  it  was  understood  by 
the  parties  at  the  time;  but.  as  the  plaintiff  now 
construes  it,  it  cannot  be  executed  specifically, 
and.  therefore,  there  is  no  ground  for  an  equit- 
able jurisdiction.  The  party  must  be  left  to 
his  remedy  at  law. 

There  is  no  contradiction  between  the  admis- 
sion in  the  defendant's  answer,  that  he  had  sold 
the  500  acres  which  the  plaintiff  had  refused, 
and  the  12th  fact  found  by  the  jury,  that  the 
defendant  was  willing  that  the  complainant 
should  make  his  choice  out  of  those  500;  for, 
although  the  defendant  may  have  sold  them, 
yet,  it  does  not  appear  that  he  has  conveyed 
them  away,  and  he  may  be  willing  to  forfeit  his 
contract  for  the  sale  of  them,  if  the  plaintiff 
should  choose  them ;  or  if  conveyed,  he  may  be 
willing  to  take  the  chance  of  repurchasing 
them. 

The  Attorney  General,  in  reply.  Under  no 
rational  or  legal  construction  of  the  bonds  can 
they  be  supposed  to  refer  to  lands  located  on 
Slate  creek,  when  they  mention  lands  located 
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on  Hingston.  This  would  be  to  make,  and  not 
to  construe,  the  contract.  The  acquirement  of 
land  on  Hingston  was  the  plaintiff's  object.  It 
was  unimportant  to  him  by  whom,  or  when, 
the  lands  were  located. 

If  the  defendant  had  contracted  to  transfer, 
on  a  certain  day,  6  per  cent,  stock,  he  could  not 
discharge  that  contract  by  the  transfer  of  3  per 
cent,  stock,  although  he  should  make  up  in 
quantity  the  difference  of  value  arising  from  the 
different  quality  of  the  stock.  But  here  the 
^defendant  offers  only  the  same  quantity  of  in- 
ferior land. 

It  is  no  excuse  for  the  defendant,  to  say  that 
no  fraud  was  intended  by  him  in  describing  the 
land  as  lying  on  Hingston,  when  it  laid  on 
Slate ;  and  that  it  was  a  mere  mistake  of  a  name. 
Whether  it  happened  by  mistake,  or  fraud,  is 
totally  immaterial  to  the  plaintiff.  The  defend- 
ant sold,  and  the  plaintiff  bought,  the  land  on 
the  defendant's  own  description.  He  was  bound 
to  describe  it  truly.  But  the  jury  have  found 
his  description  to  be  false  in  a  very  important 
particular.  The  injury  to  the  plamtiff  is  the 
280*]  *same,  whatever  may  have  been  the 
motives  of  the  defendant,  and  he  is  equally 
bound  to  repair  the  injury. 

The  plaintiff,  therefore,  if  not  entitled  to  the 
land  on  Paint  creek,  which  he  has  elected,  or 
to  the  value  thereof,  is  entitled  to  the  value  of 
the  lands  on  Hingston. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court. 

The  bill  states  the  original  contracts,  and 
claims  a  specific  performance,  by  permitting  the 
plaintiff  to  elect  the  500  acres  to  which  he  is 
entitled,  out  of  the  tract  of  1,000  acres,  which 
had  been  located  on  Paint  creek ;  and  also  con- 
tains a  prayer  for  general  relief. 

On  the  specific  object  of  the  bill,  the  right  to 
make  an  election  out  of  the  lands  on  raint 
creek,  there  can  be  no  difficulty.  One  thousand 
acres,  part  of  the  original  warrant,  having  been 
clearly  withdrawn  at  the  time  of  the  contract, 
from  the  quantity  out  of  which  the  500  acres, 
sold  by  the  defendant,  were  to  be  chosen,  there 
can  be  no  pretext  for  the  claim  set  up  in  the 
bill. 

As  little  foundation  is  there  for  the  claim  to 
damages,  in.stead  of  the  land  itself,  on  account 
of  the  500  acres  stated  in  th(;  answer  to  have  been 
sold;  which  sale,  the  counsel  for  the  complain- 
ant considers  as  a  wrong  which  has  put  out  of 
his  client's  reach  a  tract  he  had  a  right  to  elect, 
and  has,  consequently-,  distibled  the  defendant 
from  complying  with  his  contract. 

To  this  claim  two  answers  may  be  given, 
either  of  which  would  completely  defeat  it. 

1st.  The  fact  found  by  Uie  jury  shows,  that 
the  defendant  is  still  reaay  to  convey  this  land. 
The  Attorney  General  would  exclude  this  find- 
ing from  the  case,  because  it  contradicts  the 
admission  of  the  answer;  and  it  is  a  rule  of  law, 
that  a  finding  which  contradicts  a  fact  admitted 
in  the  pleadmgs,  is  to  be  disregarded. 

The  principle  of  law  is  unquestionably  laid 
down  correctly;  but  the  court  can  perceive  no 
incompatibility  between  the  admission  of  the 
answer,  and  the  fact,  as  found  by  the  jury. 
They  may  both  be  true;  and,  of  consequence, 
28 1*]  *the  court  must  consider  both  as  true. 
After  the  answer  was  tiled,  the  land  may  have 
been  repurchased  by  3Ir.  Taylor,  and  such  a 
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repurchase  would  have  been  proper  evidence  to 
justify  the  fact  found  by  the  jury,  and  would 
put  him  in  a  situation  to  perform'  his  contract, 
so  far  as  respected  this  particular  tract.  But 
were  it  even  otherwise, 

The  2d  answer  is,  that  the  concession  made 
by  the  defendant  must  be  taken  altogether.  He 
states  the  complainant  to  have  refused  this  par- 
ticular tract  of  500  acres  before  it  w^as  sold. 
The  complainant  had.  consequently,  elected  not 
to  take  it,  and,  of  course,  the  defendant  waA  at 
liberty  to  dispose  of  it. 

The  other  point  in  the  case  is  attended  wMth 
more  difficulty.  It  is,  that  the  representation 
made  by  Taylor,  at  the  time  of  the  sale,  wa.v 
untrue  in  a  material  point.  He  represented  the 
tract  of  1,000  acres  which  had  been  located,  and 
out  of  w^hich  the  plaintiff  would  have  a  ri^ht  to 
take  the  lands  he  purchased,  to  lie  on  Hin*;- 
ston's  fork  of  Lickihg,  when,  in  truth,  it  lay  on 
Slate,  another  branch  of  the  sanie  river,  where 
the  lands  prove  to  be  less  valuable  than  on 
Hingston.  That  this  misrepresentation  is  ma- 
ted^, cannot  be  denied;  but  it  is  contended  by 
the  defendant,  that  it  originated  in  mistake,  not 
in  fraud ;  and  as  the  country  was  at  that  time 
unknown  to  both  the  contracting  parties,  and 
the  material  object  was  to  give  the  purchaiser  a 
right  to  take  the  land  he  had  purchai^ed  out  of 
the  tract  already  located  for  the  seller,  an  acci- 
dental error  in  the  description  of  the  place  where 
the  tract  in  contemplation  of  the  parties  lay;  an 
error  which  could  have  had,  at  the  time,  no 
influence  on  the  contract,  ought  not  now  to 
affect  the  person  who  has  innocently  committed 
it. 

From  the  situation  of  the  parties  and  of  the 
country,  and  from  the  form  of  the  entry,  it  is 
reasonable  to  presume  that  this  apology  is  true 
in  point  of  fact;  but  the  court  does  not  conceive 
that  the  fact  will  amount  to  a  legal  justification 
of  the  person  who  has  made  the  misrepresenta- 
tion. He  who  sells  property  on  a  description 
given  by  himself  is  bound  to  make  good  that 
description;  and  if  it  be  untrue  in  a  material 
point,  although  the  variance  be  occasioned  bv  a 
mistake,  he  must  still  remain  ^liable  for  [*2d2 
that  variance.  In  this  case,  the  defendant  has 
sold  land  on  Hingston,  and  offers  land  on  Slate. 
He  has  sold  that  which  he  cannot  convey,  and 
as  he  cannot  execute  bis  contract,  he  must  an- 
swer in  damages. 

It  is,  therefoi*e,  the  opinion  of  the  court,  that 
the  plaintiff  is  entitled  to  an  issue  to  ascertain 
the  damages  he  has  sustained  by  the  inability  of 
the  defendant  to  perform  his  contract,  and  to 
the  damages  which  shall  be  found. 

Although,  in  the  general  principles  laid  down, 
the  court  was  unanimous,  I  did  not.  in  conse- 
quepce  of  the  particular  circumstances  of  this 
case,  concur  in  the  opinion  which  has  been  de- 
livered.    I  will  briefly  state  those  circumstances. 

In  his  bill,  the  plaintiff  does  not  allege  that 
he  was,  in  any  degree,  induced  to  moKe  tht^ 
contract,  by  supposmg  the  land  already  located 
to  lie  on  Hmgston's  fork.  This  representation, 
then,  was  an  accidental  circumstance  which  has 
not,  in  the  slightest  degree,  influenced  his  con- 
duct. Nor  does  he  now,  in  his  bill,  urge  this 
variance  in  the  description  of  the  property  as  a 
reason  for  claiming  damages,  mstead  of  the  s{h*- 
cific  thing  contracted  to  be  sold.  Nor  does  it 
appear  that  this  claim  was  set  up  in  the  district 
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court.  On  the  contrary  he  alleges,  that  the 
land  on  Paint  creek  is  also  in  his  power,  and 
insists  on  making  his  election  out  of  that  tract. 
Under  such  a  biu,  in  a  ca^e  where  tLe  contract 
U  a  very  advantageous  one  to  the  purchaser,  I 
am  not  convinced  that  a  court  of  equit}'  ought 
to  award  him  damages,  on  account  of  an  error 
in  the  description  of  the  property  which  was  in- 
nocent in  itself,  which  at  the  time  appeared  to 
be  unimportant,  and  which  most  obviously  did 
not  conduce  to,  or  in  any  manner  affect,  tlie 
contract.  The  person  claiming  damages  in  such 
a  case  should,  I  think,  be  left  to  his  remedy  at 
law.  I  should,  therefore,  have  been  dispoHed 
to  affirm  the  decree  of  the  district  court.  I  am, 
however,  perfectly  content  with  that  which  I 
have  been  directed  to  deliver.* 

ated— 13  Pet.  88. 
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^WILSON  V,  SPEED. 


An  aasi^nee  of  a  pre-emption  warrant  i8  held  to 
be  a  competent  witne^  if  the  fact^^  Intended  to  be 
proved  by  his  teatioiony  do  not  t^'od  to  nupport  the 
title  of  the  party  produeinjr  him. 

A  general  dismissal  of  the  plaintiff's  caveat  in 
Kentucky,  does  not  purport  to  be  a  judgment  upon 
the  merits. 

ERROR  to  the  district  court  of  Kentucky, 
on  a  judgment  which  dismissed  the  caveat 
of  Wilson  against  Speed. 

The  caveat  was  m  these  words:  "Let  no 
grant  issue  to  James  8i)eed,  a  citizen  of  the 
state  of  Kentucky,  for  139  acres  of  land,  said 
to  be  surveyed  upon  an  entry  of  200  acres,  by 
\irtue  of  a  treasury  warrant,  number  18,800, 
the  24th  of  Noveml)er,  1782,  and  the  survey 
dated  the  10th  day  of  November,  1797,  because 
Jolm  Wilson,  a  citizen  of  the  state  of  Virginia, 
claims  the  same;  part  by  virtue  of  a  survey 
made  on  his  settlement  right,  the  20th  day  of 
January,  1786,  and  pirt  by  virtue  of  a  survey 
made  on  the  entry  or  his  pre-emption  warrant, 
on  the  20th  day  of  January,  1786,  for  Andrew 
Cowan,  and  assigned  by  him  to  William  Dr}-- 
den,  for  his  use;  which  claims  are  of  a  8ui)erior 
nature  to  the  said  Speed's.  April  22d.  1799. 
(Signed)  *  *  John  Wilson.  " 

The  facts  appearing  upon  the  record,  so  far 
a.s  they  are  pertinent  to  the  questions  before  this 
court,  were  as  follows:  ^ 

In  the  year  1776,  Wilson  made  an  improve- 
ment, by  raising  a  crop  on  the  land,  and  built 
part  of  a  c^bin. 

In  consequence  of  this  improvement,  he  ob- 
Uiined,  on  the  16th  of  February,  1780,  a  certifi- 
cate for  a  settlement  right  to  400  acres,  and  a 
right  of  pre-emption  to  1,000  acres. 

On  the  same  day  Andrew  Cowan  obtained  a 
certificate  for  the  pre-emption  of  1,000  acres,  on 
account  of  marking  and  improving  the  same,  in 
the  year  1776,  adjoining  the  lands  of  John  Wil- 
><<>n  on  the  north  side,  to  include  his  improve- 
ment. 

284»]  ♦On  the  28d  October,  1780.  Andi-ew 
Cowan  entered  a  pre-emption  warrant  for  1,000 
acres,  on  the  head  watersof  Boon's  Mill  creek,  to 
include  his  cabin,  and  the  head  waters  of  sev- 
eral small  branches  running  into  Kentucky  and 
Dick's  rivers.     **Also,  as  assignee  of  John  Wil- 

1.— The  Judges  present  were,  Marshall,  Ch.  J.:  Pat- 
i^nsoD,  WasfaingtoUf  and  Johnson,  Jutgticts, 
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son's  one  thousand  acres,  adjoining  the  above* 
including  said  Wilson's  ciibin." 

On  the  29th  of  April,  1783.  John  Wilson  en- 
tered "400  acres  of  land,  by  virtue  of  a  certifi- 
cate for  settlement,  lying  on  a  dividing  ridge 
between  the  waters  of  Kentucky  and  Dick's  riv- 
ers, to  include  part  of  both  waters,  and  his  im- 
provement." 

These  400  acres  were  surveyed  for  Wilson  on 
the  20th  of  January,  1786;  lind  were  never  as- 
signed by  him. 

On  the  same  day,  the  1.000  acres,  upon  the 
pre-emption  warrant,  were  surveyed  for  Andrew 
Cowan  as  assignee  of  Wilson. 

On  the  back  of  this  original  certificate  of  sur- 
vey was  written  an  assignment,  purporting  to 
be  from  Andrew  Cowan  to  William  Dryden, 
and  attested  by  ' '  Yoimg  Ewing. " .  And  alsb  an 
assignment,  (made  by  order  of  Garrard  county 
court,  during  the  pepdency  of  the  present  ca- 
veat,) by  certain  commissioners,  in  I)ehalf  of  the 
heirs  of  Dryden,  to  WUliam  Buford. 

On  the  24th  of  November,  1782,  James  Speed, 
the  defendant,  entered  200  acres  upon  a  treas- 
ury warrant,  the  survey  upon  which  was  the 
cause  of  the  present  caveat. 

This  survev  was  for  139  acres,  part  of  the 
200.  dated  the  10th  of  November,  1797,  and  in- 
terfered with  Wilson's  survey  of  400  acres,  up- 
on his  settlement  right,  and  with  that  for  l.OOO 
acres,  pre-emption,  which  were  survey e<l  in  the 
name  of  Andrew  Cowan,  as  assignee  of  Wilson. 
Upon  the  inquiry  into  the  facts  before  the  jur}-, 
the  plaintiif ,  Wilson,  took  two  bills  of  excej)- 
tions.  The  first  stated,  that  he  offered  to  pro- 
duce the  said  Andrew  Cowan  (who  had  released 
to  the  plaintiff,  and  *aU  claimin|j  under  [*28& 
him,  all  his,  the  said  Cowan's,  right  to  the  lanil, 
&c.)  to  prove,  that  although  the  pre-emption 
warrant  for  the  1,000  acres  was  taken  out  in  his 
name,  it  was  not  taken  out  by  him,  or  with  hia 
privity;  and  that,  although  the  entry  wtisin  his 
name,  it  was  not  made  by  him.  or  with  his 
privit}'.  And  also,  to  prove  that  he  never  did, 
and  does  not  now,  set  up  any  claim  or  title  to 
the  said  pre-emption,  or  any  part  thereof.  Also 
to  prove,  that  the  assignment  on  the  original 
survey  of  the  said  pre-emption,  now  brought 
into  court  by  the  register  of  the  land  ottlce,  pur- 
porting to  be  an  assignment  made  by  the  said 
C.'owan  to  William  Dryden,  was  not  executed 
by  him;  the  execution  of  the  same  not  being 
proved  by  "  Young  Ewing,"  the  attesting  wit- 
ness to  the  same. 

But  the  court  was  of  opinion  that  the  said 
Cowan  was  not  a  competent  witness,  tmd  ex- 
cluded him  from  giving  testimony. 

The  2d  bill  of  exceptions  stated  that,  after 
the  testimony  of  Cowan  was  excluded,  the 
plaintiff  offered  to  produce  Charles  Campbell, 
to  prove  that  the  said  assignment,  and  the  sig- 
nature thereunto,  as  well  as  the  name  of  the 
attesting  witness,  were  in  the  hand-writing  of 
William  Dryden;  to  the  admission  of  which 
testimony  the  defendant  objected,  alleging,  that 
"  Young  Ewing,"  the  subscribing  witness,  ought 
•to  have  been  produced,  jmd  the  court  l)eins:  of 
that  opinion,  the  testimony  of  Charles  Campbell 
was  also  excluded;  and"  the  caveat  was  dis- 
missed, with  costs. 

Hughes,  for  the  plaintiff  in  (irror,  contended 
that  the  judgment  of  the  court  Ih»1ow  was  eiTo- 
neous,  for  two  reasons: 
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1st.  Because  the  witnesses  who  were  rejected, 
were  competent ;  and. 

2d.  Because  the  caveat  ought  not  to  have  been 
dismissed,  n»  to  that  part  of  the  defendant's  sur- 
vey which  interfered  with  Wilson's  survey  of 
400  acres,  upon  his  settlement  right. 
280*]  ♦I.  As  to  the  rejection  of  the  wit- 
nesses. 

If  Cowan  had  any  interest,  it  was  removed 
by  the  release.  And  if  it  be  alleged  that  he 
ought  not  to  be  permitted,  upon  the  ground  of 
impolicy,  to  discredit  his  own  paper,  the  answer 
is,  that  tliat  principle  has  been  applied  only  to 
negotiable  paper;  but  here  the  witness  is  called 
merely  to  disprove  what  is  alleged  to  be  his 
hand-writing.  It  is  to  show  that  he  never  put 
his  hand  to  the  paper,  and  not  to  invalidate  a 
paper  to  which  he  had  given  a  credit,  bv  sub- 
Kcnbing  his  name.  The  counsel  for  the  defend- 
ant below  relied  upon  the  case  of  Walton  v. 
Shelly,  1  T.  li.  296,  but  besides  the  inapplica- 
bilitv  of  the  case,  it  has  keen  overruled  by  that 
of  tfordaine  i».  Lashbi'ooke,  7  T.  R.  601. 

But  Campbell's  testimony  ought  not  to  have 
been  rejected.  The  court  rejected  it  on  the 
^ound  that  "  Young  Ewing, '  the  subscribing 
witness,  ought  to  have  been  produced.  It  is 
true,  that  if  we  had  wanted  to  establish  the  as- 
signment from  Cowan  as  genuine,  it  would  have 
been  incumbent  upon  us  to  have  produced 
Young  Ewin^,  or  accounted  for  his  absence. 
But  if  the  assignment  was  fictitious,  how  was 
Young  Ewing  to  prove  that  Cowan  did  not  ex- 
ecute It?  He  could  only  say  that  his  own  name 
was  not  written  by  himself,  and  that  he  did  not 
subscribe  his  name  as  a  witness  to  that  instru- 
ment; but  it  does  not  necessarily  follow,  that 
Cowan  did  not  execute  the  assignment.  The 
testimony  of  Young  Ewing  was  not  the  best 
evidence  of  the  fact  that  the  plaintiff  wished  to 
prove.  Whereas  Campbell  could  have  proved 
expressly  that  the  whole  assignment  and  signa- 
tures were  written  by  Dry  den,  and  not  by 
Cowan  and  Ewing. 

2.  But  the  judgment  is  erroneous,  because  it 
dismissed  the  caveat,  and  did  not  decide  which 
of  the  parties  **  hath  the  better  right."  It  does 
not  appear  to  have  been  decided  upon  its  merits; 
particularly,  as  far  as  the  plaintiff  claimed  a 
settlement  right. 

Breckenridge,  Attorney  General,  for  the  de- 
fendant.    The  testimony  of  Cowan  was  proper- 
h'  rejected  on  three  grounds. 
^87*]      *1.  Because  it  went  to  prove  a  title 
different  from  that  set  up  by  the  plaintiff. 

The  act  of  assembly  requires  that  the  caveat 
should  express  "the  nature  of  the  right  on 
which  the  plaintiff  therein  claims  the  land." 

The  caveat  states,  that  he  claims  ' '  by  virtue 
of  a  survey,  made  on  the  entry  of  his  pre-emp- 
tion warrant,"  "for  Andrew  Cowan,  and  as- 
signed by  him  to  William  Drv'den,  for  his" 
<1he  plaintiff's)  "use." 

The  proof  offered  was,  that  the  survey  and 
warrant  never  was  assigned  by  Cowan.*  The 
plaintiff,  therefore,  wished  to  bring  proof  to 
contradict  his  own  allegations. 

The  jur}'  are,  bjr  the  land  law,  to  find  "such 
facts  as  are  material  to  the  cause,  and  not  agreed 
by  the  parties.'*  But  the  facts  offered  to  be 
proved,  were  foreign  to  the  cause. 

2.  Because  the  testimony  went  to  contradict 
and  falsify  a  record. 
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According  to  the  uniform  decisions  of  the 
courts  in  Kentucky,  warrants,  entries  and  sur- 
veys are  matters  of  record,  as  much  as  the  pat- 
ent. The  records  produced  by  the  plaintiff 
show,  that  the  warrant,  entry  and  survey,  are 
in  the  name  of  Cowan,  and  that  Cowan  assigned 
to  Dryden,  and  that  Dryden's  heirs,  by  a  de- 
cree of  Garrard  county  court,  assigned  to  Buford. 

The  facts  would  have  been  contradicted  by 
the  testimony  offered. 

But  if  the  plaintiff  could  be  permitted  to  in- 
validate or  falsify  the  record,  it  could  not  be 
done  on  the  trial  of  a  caveat,  which  is  intended 
as  the  means  of  trying  legal  rights  to  incipient 
titles;  titles  which  are  on  their  passage  to  ma- 
turity. AnUy  vol.  1,  p.  66.  It  is  a  proceeding 
in  derogation  of  the  common  law,  and  ought  to 
be  strictly  pursued.  If  Cowan  has  no  title,  or 
is  only  a  trustee,  this  inquiry  cannot  be  made  in 
the  trial  *of  a  caveat,  but  must  be  made  [*288 
in  equity.  Dryden's  heirs  cannot  be  bound  by 
such  an  ex  parte  inquiry ;  and  they  are  inter- 
ested as  assignees  of  Cowan.  In  order  to  over- 
turn the  claim  of  Speed,  Wilson  must  have  had 
a  prior  existing  legal  right. 

8.  Because  the  witness  might  be  ultimately 
benefited  by  the  event  of  the  suit. 

The  release  is  of  no  avail ;  it  came  from  the 
wrong  quarter.  Cowan  ought  to  have  been  re- 
leased by  Dryden's  heirs  and  Buford. 

Cowan  is  interested  in  one  of  two  ways,  or  in 
both :  1st.  In  the  ultimate  goodness  of  the  title 
by  his  assignment;  or,  2d.  For  having  assigned 
that  to  which  he  had  no  claim.  If  Wilson  pre- 
vails, Cowan  is  benefited,  because  the  title 
which  he  transferred  is  sanctioned  and  settled 
by  the  decision.  If  the  determination  of  a 
cause  may,  perhaps,  prevent  a  suit  agunst  the 
witness,  he  is  inaomissible.     Etip.  N.  J*.  705. 

As  to  the  correctness  of  excluding  CampbeU> 
testimony,  there  can  be  no  doubt.  To  have 
received  it,  would  have  violated  that  known 
rule,  that  the  subscribing  witness  to  an  instru- 
ment must  be  produced.  This  rule,  it  is  true, 
has  some  exceptions,  but  none  that  will  include 
this  case.     E»p.  X  P.  780. 

But  if  all  the  testimony  offered  had  been  ad- 
mitted, it  would  have  been  irrelevant;  and 
would  have  been  bad  upon  demurrer.  At  the 
time  of  entering  the  caveat,  the  plaintiff  had 
no  right  in  law%  because  it  was  registered  in  the 
ftame  of  Dryden.  At  the  time  of  the  decree, it  was 
in  Buford,  under  the  decision  of  the  court  of 
Garrard  county. 

With  respectto  the  2d  point  made  by  the  plaint- 
tiff's  counsel,  viz.,  that  the  caveat  was  not  dis- 
missed upon  the  merits,  so  far  as  relates  to  the 
plaintiff's  settlemen  tright,  he  is  probably  nun- 
taken  in  point  of  fact. 

♦The  judgment  of  the  court,  although  [*289 
not  altogether  full  and  formal  on  Uiis  point, 
justifies  the  inference  that  the  court  did  examine 
into  the  merits  of  that  claim.  Of  this,  however, 
the  court  here  will  judge  for  themselves,  upon 
an  inspection  of  the  judgment  itself,  as  stated 
on  the  record.  It  says  "the  court  being  now 
sufficiently  advised  of  and  concerning  the  prt»m- 
jses,  is  01  opinion,  that  the  caveat  herein  be 
dismissed;"  and  this  is  the  only  judgment 
which  could  have  been  given  against  Uie  plaint- 
iff. If  the  judgment  had  been  for  the  defend- 
ant, it  would  have  said  that  he  had  the  better 
right. 
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Hughes,  in  reply.  It  has  always  been  the 
practice  of  the  courts  in  Kentucky,  to  decide 
the  risrht  to  be  in  the  plaintiff  or  defendant, 
when  the  decision  is  on  the  merits. 

The  testimony  offered,  did  not  go  to  prove  a 
different  title  from  that  set  up  by  the  plaintiff  ; 
it  went  to  prove  his  allegation  to  be  substan- 
tially true. 

The  process  by  caveat  is  a  summary  remcd3% 
and  the  law,  by  directing  the  court  to  decide 
according  to  the  very  right  of  the  case,  gives  a 
chancery  jurisdiction.  In  case  of  a  caveat, 
there  can  be  no  legal  title.  It  is  a  process  given 
expressly  to  prevent  a  legal  title. 

The  entry,  &c.,  are  not  matter  of  record.  It 
is  true,  there  appears  to  be  an  assignment  on  a 
paper  in  the  register's  office,  but  that  does  not 
make  the  assignment  a  record. 

Cowan  was  not  interested.  He  was  not  liable 
to  Dryden  if  the  assignment  was  a  forgery. 

Campbell's  testimonv  was  the  best  evidence 
to  prove  the  fact  for  which  it  was  offered.  That 
of  the  subscribing  witness  might  be  the  best 
evidence  that  the  assignment  was  genuine,  but 
not  that  it  was  a  forgery. 
290*]  *The  judgment  was  not  upon  the 
merits,  and  there  is  nothing  in  the  record  from 
which  a  contrary  inference  can  be  drawn. 

February  14.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court. 

In  this  case,  the  errors  assigned  are, 

1.  That  testimony  has  been  improperly  re- 
jected by  the  judge  of  the  district  court. 

2.  That  the  caveat,  b»  to  that  part  of  the 
land  which  was  claimed  in  virtue  of  the  survey 
on  Wilson's  settlement  right,  was  improperly 
dismissed. 

•The  caveat,  so  far  as  respects  the  claim  of 
Wilson,  in  virtue  of  the  survey  on  his  pre-emp- 
tioD  warrant,  thus  stated  his  title;  "John 
Wilson  claims,  by  virtue  of  the  survey,  made 
on  the  entry  of  his  pre-emption  warrant,  for 
Andrew  Cowan,  and  assigned  by  him  to  Wil- 
liam Dryden,  for  his  use." 

The  pre-emption  warrant  issued  on  Wilson's 
certificate  to  Andrew  Cowan,  as  assignee  there- 
of ;  the  survey  was  made  in  Cowan's  name,  and 
\»  assigned  to  William  Diyden,  but  the  assign- 
ment does  not  purport  to  be  for  the  use  of  John 
Wilson. 

At  the  trial  the  plaintiff  offered  to  prove  that 
the  assignment  to  Cowan  was  made  in  trust  for 
himself,  and  that  the  assignment  to  Dryden  was 
never  made  by  Cowan.  The  witness,  by  whom 
these  facts  we're  to  be  substantiated,  was  Cowan 
Mmself.  He  was  objected  to  by  the  counsel 
for  the  defendant,  as  incompetent,  and  the  ob- 
jection was  sustained  by  the  court.  To  this 
opinion  of  the  district  judge,  an  exception  was 
taken,  and  the  question  proposed,  is  the  compe- 
tency of  Cowan  to  prove  the  fact,  that  he  never 
Mras  entitled  to  the  land  in  controversy,  and  did 
not  make  the  assignment  of  the  survey. 
201*]  *We  put  the  release  out  of  the  case, 
because  it  cannot  affect  the  interest  of  Cowan. 
if  he  had  any,  that  uiterest  bein^  a  liability  to 
the  j)er8on  appearing  to  be  his  assignee. 

Lpon  a  consideration  of  this  fact,  and  its 
connection  with  a  caveat  brought  by  Wilson, 
the  witness  appears  to  the  court  to  stand  free 
from  any  possible  objection  on  the  part  of  the 
defendant.  It  would  not  appear  that  he  could 
derive  a  benefit  from  proving,  in  this  cause, 
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that  he  never  was  entitled  to  the  land  in  dis- 
pute, and  never  assigned  the  survey. 

But',  from  the  facts  proposed  by  the  plaintiff, 
which  were  before  the  court,  it  appears  that 
Dryden  had  sold  to  Buford,  for  whose  benefit 
this  caveat  was  really  brought;  and  it  is  alleged 
by  the  counsel  for  the  defendant,  that  if  the 
testimony  of  the  witness  would  establish  the 
right  of  those  who  might  ultimately  resort  to 
him,  under  his  supposed  assignment,  and  such 
a  suit  would  be  prevented  bv  a  decision  of  this 
caveat  in  favor  of  Wilson,  he  is,  therefore,  an 
incompetent  witness;  but  the  court  does  not 
perceive  that  this  consequence  would  flow  from 
the  testimony;  and  if  it  is  imagined  that  Cowan 
might  suspect  it,  this  would  constitute  an  ob- 
jection; rather  to  his  credit  than  his  competen- 
cy. Cowan,  therefore,  was  competent  to  prove 
the  facts  to  establish  which  his  testimony  was 
offered.  But  if  he  had  been  received,  and  had 
established  those  facts,  what  would  have  been 
their  amount?    They  are, 

"That  Cowan  never  did  purchase  the  said 
pre-emption,  did  not  make  the  entry  on  the  pre- 
emption warrant,  or  survey  it,  or  procure  it  to 
be  surveyed,  and  does  not  now,  nor  ever  did, 
claim  title  to  the  same. 

"  That  the  plaintiff,  claiming  to  own  the 
land,  did  sell  it  to  William  Dryden,  who  sold 
the  same  to  William  Buford,  for  whose  benefit 
the  caveat  was  brought." 

These  are  the  facts  which  the  plaintiff  pro- 
posed to  prove,  and  which  are  stated  on  the 
record.  Had  they  *been  proved,  it  ap-  [*202 
pears  to  the  court  that  the  caveat  ought  to  have 
been  dismissed.  These  facts  do  not  support 
the  title  set  up  in  the  caveat. 

It  is  conceived  by  this  court,  that  the  state- 
ments made  in  the  caveat  could  only  be  sup- 
ported by  an  assignment,  which,  on  the  face  of 
It,  purported  to  l^  for  the  use  of  Wilson.  That 
an  assignment  made  to  Dryden,  whereby  the 
legal  ownership  of  the  survey  was  conveyed  to 
him,  although,  in  fact,  intended  for  the  benefit  of 
Wilson,  would  not  enable  Wilson  to  maintain 
a  caveat  in  his  own  name.  It  would  authorize 
him  to  use  the  name  of  Cowan,  but  not  to  pros- 
ecute the  suit  in  his  own  name.  If,  however,  a 
contrary  practice  has  been  firmly  established  in 
Kentucky,  the  court  would  be  very  unwilling 
to  shake  that  practice.  But  in  this  case,  the  as- 
signment to  Dryden  was  not,  in  fact,  for  the 
use  of  Wilson,  but  of  Dryden  himself.  The 
testimony,  therefore,  if  received,  could  only 
have  defeated  the  plaintiff's  action.  It  cannot 
be  said,  therefore,  that  the  judge  has  erred  in 
dismissing  the  caveat,  as  to  the  part  claimed 
under  the  pre-emption  warrant. 

But,  with  respect  to  so  much  of  the  caveat 
as  was  supported  by  the  survey  on  the  settle- 
ment right,  no  exception  of  form,  or  to  the 
testimony,  has  been  taken,  and  it  ought  not, 
therefore,  to  have  been  dismissed,  but  on  the 
merits.  On  this  point,  therefore,  there  is  error 
in  the  judgment  of  the  district  court,  for  which 
it  must  be  reversed. 

This  cause  came  on  to  be  heard,  on  the  tran- 
script of  the  record  of  the  proceedings  of  the 
court  for  the  district  of  Kentucky,  and  was  ar- 
gued by  counsel;  on  consideration  whereof,  it 
seems  to  the  court,  that  there  is  error  in  the 
judgment  of  the  district  court  in  this,  that  the 
caveat  entered  by  the  plaintiff  was  entirely  dis- 
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miiSied,  whereas  it  ought  to  have  been  decided 
on  its  merits,  so  far  as  respected  that  part  of  the 
land  which  was  claimed  by  the  plaintiff  under 
his  survey  of  four  hundred  acres.  It  is,  there- 
fore, considered  by  the  court,  that  the  said  judg- 
293*]  ment  be  reversed  and  annulled;  *and 
that  the  defendant  pay  to  the  plaintiff,  his  costs. 
And  the  cause  is  remanded  for  further  proceed- 
ings. 

Clteil— 8  Crabbe,  191 ;  5  Otto,  449. 


BUDDICUM  V.  KIRK. 

Notice  of  the  time  and  place  of  taking  a  deposi- 
tion, g-iven  to  the  attorney  at  law  of  the  opposite 
party,  is  not  such  notice  as  is  required  by  toe  act 
of  Assembly  of  Virginia.  But  the  attorney  at  law 
may  agree  to  receive,  or  to  waive  notice,  and  shall 
not  afterwards  be  permitted  to  allege  the  want  of 
it. 

If  notice  be  given,  that  a  deposition  will  be  taken 
on  the  8th  of  August,  and  that  if  not  taken  in  one 
day,  the  commissioners  will  adjourn  from  day  to 
day  until  it  shall  be  finished ;  and  the  commission- 
ers meet  on  the  8th,  and  adjourn  from  day  to  day 
till  the  llSth,  and  from  the  12th  to  the  19th,  when 
the  deposition  is  taken,  such  deposition  is  not  taken 
agreeably  to  notice. 

Upon  the  plea  of  payment,  to  debt  on  bond,  it  is 
competent  for  the  defendant  to  give  in  evidence, 
that  wheat  was  delivered  to  the  plaintiff,  on  account 
of  the  bond,  at  a  certain  price ;  and  that  the  de- 
fendant assigned  sundry  debts  to  the  plaintiff,  part 
of  which  were  collected  by  the  plaintiff,  and  part 
lost  by  his  indulgence  or  negligence. 

An  assignment  of  debts,  and  balances  of  accounts 
cannot  be  pleaded  as  an  accord  and  satisfaction  to 
an  action  of  debt  on  a  bond. 

ERROR  to  the  circuit  court  of  the  District 
of  Columbia,  in  an  action  of  debt  against 
the  defendant,  as  heir  at  law  of  the  obligor,  on 
a  bond  dated  the  20th  of  September,  1774,  con- 
ditioned to  pay  994^.  3«.  M.  Virginia  currency, 
in  equal  installments,  at  six  and  twelve  months 
from  the  date  of  the  .bond. 

The  defendant,  being  an  infant,  pleaded  by 
Archibald  M'Lain,  his  guardian. 

1.  Payment;  to  which  there  was  a  general 
replication  and  issue. 

2.  That  after  the  execution  of  the  bond,  viz., 
on  the  day  of  ,  1784.  at,  &c.  it  was 
accorded  and  agreed,  l)etween  the  plaintiff  and 
the  said  James  Kirk,  (the  obligor,)  in  his  life- 
time, that  the  said  James  Kirk  should  assign, 
and  make  over  to  the  plaintiff,  all  the  balances 
of  money  due  to  the  said  James  Kirk,  and  one 
Josiah  Moffett,  arising  from  a  store  kept  by 
them  in  partnership,  in  the  town  of  Leesburgh, 
in  discharge  and  satisfaction  of  the  said  bond ; 
and  that  the  said  James  Kirk  did  afterwards, 
on  the  day  and  year  last  mentioned,  at  the  town 
aforesaid,  pursuant  to  the  said  accord  and 
agreement,  assign  and  make  over  to  the  plaint- 
iff, all  the  afon'Kaid  balances,  and  the  plaintiff 
did  then  and  there  receive  the  said  assignment 
and  transfer  of  the  said  balances,  in  satisfaction 
for  the  said  bond;  and  this  he  is  ready  to  veri- 
fy, &c. 

This  plea  was  adjudged  bad  on  general  de- 
murrer. 

294*1  *3.  ''That  after  the  execution  of 
the  said  writing  obligatory,  the  plaintiff,  by  his 
certain  deed  of  release,  with  his  seal  sealed, 
which  said  deed  is  lost  and  destroyed  by  time 
and  accident,  did  release  and  discharge  the  said 
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James,  in  his  lifetime,  and  his  heirs,  of  and 
from  the  payment  of  the  said  writing  obliga- 
tory, that  is  to  say,  on  the         day  of 
in  the  year  1784,  at  the  county  aforesaid;  and 
this  he  is  ready  to  verify." 

To  which  plea  there  was  a  general  replication 
and  issue. 

Upon  the  trial,  the  jury  found  both  the  issucK 
of  fact  for  the  defendant,  and  the  plaintiff  took 
two  bills  of  exceptions. 

1.  The  first  stated,  that  the  defendant  offered 
in  evidence  the  deposition  of  Patrick  Cavan, 
tending  to  prove  that  wheat,  to  the  amount  of 
166/.  8«.  lOrf.,  had  been  delivered  by  the  obligor 
to  the  plaintiff,  on  account  of  the  bond,  and 
sundry  debts  due  to  Kirk  and  Moffett  had  been 
assigned  to  the  plaintiff  in  full  discharge  of  the 
bond ;  and  that  the  plaintiff  had  indulged  some 
of  the  debtors  until  the  debts  were  barre<l 
by  the  statute  of  limitations.  That  notice  was 
given  to  the  plaintiff's  attorney,  that  the  depo- 
sition would  be  taken  on  the  8th  of  August, 
1801,  and  if  not  taken  in  one  day,  that  the  com- 
missioners would  adjjoiun  from  day  to  day 
until  it  should  be  finished,  and  that  he  agree^i 
that  it  might  be  taken  on  that  day,  whether  he 
attended  or  not;  but  did  not  assent  or  object  to 
its  being  taken  on  any  other  day.  That  the  com- 
missioners, to  whom  the  dedimtis  was  directe<i. 
met  on  the  8th  of  August,  1801,  and  adjourned 
to  Monday  the  10th,  and  from  the  lOtli  to  the 
11th,  from  the  11th  to  the  12th,  and  from  the 
12th  to  the  19th,  when  the  deposition  was 
taken.  That  the  plaintiff's  attorney  did  not 
attend  on  the  8th,  or  any  of  the  other  days, 
and  had  no  notice  of  the  several  adjoumment«. 

That  the  defendant  idso  offered  to  prove  by 
Archibald  M'Lain,  that  the  plaintiff's  attorney, 
after  the  deposition  was  taken,  read  it,  but  did 
not  then  object  *to  its  being  read  in  [*29l> 
evidence;  and  that  the  said  Patrick  Cavan  died 
before  the  trial.  To  the  reading  of  this  deposi- 
tion the  plaintiff  objected,  but  the  court  suffer- 
ed it  to  be  read. 

2.  The  2d  bill  of  exceptions  stated,  that  the 
plaintiff  prayed  the  court  to  instnict  the  jury, 
that  the  defendant  was  not  entitled,  on  the  plea 
of  payment,  to  discount  the  bonds  and  notes 
assigned  to  the  plaintiff,  as  mentioned  In  the 
deposition  of  Cavan,  unleas  it  should  appear  to 
the  jury  that  the  same  had  been  collected  by 
the  plaintiff;  which  instruction  the  court  refused 
to  give,  but  directed  the  jury,  that  tlie  deposi- 
tion was  competent  evidence  to  be  offered  in 
proof  of  a  discount  on  the  plea  of  payment. 

E.  J.  Lee,  for  the  plamtiff  in  error,  con- 
tended, 

1.  That  the  deposition  was  irregularlv  taken, 
inasmuch  as  a  notice  to  take  a  deposition  on 
the  8th,  is  not  notice  to  take  it  on  the  19th ;  and 
although  notice  was  given,  that  if  the  deposi- 
tion was  not  taken  on  the  8th,  the  commis- 
sioners would  adjourn  from  day  to  day,  yet 
in  this  case,  they  adjourned  over  from  the  l§th 
to  the  19th,  without  giving  new  notice.  Be- 
sides, the  notice  in  this  case  is  to  the  attorney 
at  law,  and  not  to  an  attorney  in  fact.  If  it  be 
said,  that  an  attorney  at  law  may  bind  hif« 
client,  by  an  agreement  relative  to  any  matter 
in  the  proceedings,  or  trial  of  a  cause,*  yet,  the 
assent  of  the  attorney  only  went  to  the  taking 
the  deposition  on  the  8th  of  August,  and  not  on 
any  subsequent  day. 
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2.  It  wa>«  not  competent  for  the  defendant  to 
prove  that  assent,  by  the  testimony  of  Archi- 
iuild  M'Lam,  who  was  his  guardian  of  record, 
aiid  answerable  for  costs. 

3.  The  matter  contained  in  the  deposition  was 
not  competent  evidence  upon  either  of  the  Lssues.  ; 
It  certainly  was  not  evidence  of  a  release  under 
iieal;  and  the  assignment  would  not  be  a  pay- 
ment, unless  it  produced  the  mone>r  to  the 
plaintiff.  If  any  thine  but  money  is  relied 
upon  as  satisfaction  oi  a  bond,  it  must  be 
pleaded  by  way  of  accord  and  satisfaction,  and 
296*]  not  *as  payment.  One  bond  cannot 
ht  pleaded  in  discharge  of  another,  a  farUari 
cannot  an  assignment  of  a  bond.  1  Burr.  9, 
Rfiodea  ff.  BarnsB', 

Simms,  for  the  defendant. 

1.  If  the  pbiintiff  had  not  notice  of  the  time 
of  taking  the  deposition,  it  was  his  own  fault, 
or  that  of  his  attorney.  The  attorney,  having 
n*ceived  and  acknowledged  notice  for  the  8th 
of  August,  was  bound  to  attend ;  and  if  he  had 
attended,  he  would,  of  course,  have  had  notice 
of  the  adjournment.  This  want  of  notice, 
therefore,  is  to  be  attributed  to  his  own  negli- 
gence. But  if  the  notice  was  insufficient,  the 
court,  under  the  circumstances  of  the  case,  did 
not  err  in  admitting  the  deposition.  When 
the  plaintiff's  attorney  read  the  deposition,  he 
did  not  object.  By  his  silence  he  lulled  the 
defendant  into  security,  at  a  time  when,  if  the 
objection  had  been  inade,  he  might  have  cor- 
rected the  mistake,  by  giving  new  notice,  and 
takine  the  deposition  de  now.  But  instead  of 
that,  be  concealed  his  objection  until  the  depo- 
nent was  dead,  and  when  he  knew  that  the 
defendant  would  totally  lose  the  benefit  of  his 
testimony.  In  such  a  case  the  court  will  say, 
that  the  silence  of  the  attorney,  when  he  read 
the  deposition,  was  a  waiver  oi  the  notice. 

2.  As  to  the  second  objection,  that  Archi- 
bald M'Lain  was  not  a  competent  witness,  be- 
cause he  was  the  guardian  of  the  defendant. 
It  does  not  appear  upon  the  record,  that  the 
witness  was  the  same  Archibald  M'Lain,  who 
was  the  guardian.  And  besides,  it  appears, 
tliHt  before  the  trial  the  defendant  himself  was 
of  age,  and  had  leave  to  appear  by  attorney. 

3.  As  to  the  objection,  that  the  matter  of 
the  deposition  was  not  competent  evidence  on 
the  issues.  The  court  did  not  say  it  was  com- 
plete proof  of  payment,  but  that  it  was  matter 
proper  to  be  left  to  the  jury  upon  the  plea  of 
IMyment,  and  from  wluch  a  payment  might 

12»7*]  'March  1.  Marshall,  Ch,  J.,  de- 
livered the  opinion  of  the  Court  to  the  following 
effect: 

This  case  comes  up  on  two  bills  of  excep- 
tions. 

1st.  As  to  the  notice  of  taking  the  deposition; 
anil, 

"id.  iVs  to  its  applicability. 

1.  As  to  the  notice.  There  are  two  modes  of 
taking  depositions  under  the  act  of  Congress. 
By  the  first,  notice  in  certain  cases  is  not  neces- 
sary, but  the  forms  prescribed  must  be  strictly 
pursued.  This  deposition  is  not  taken  under 
that  part  of  the  act.  By  a  subsequent  part  of 
the  section,  depositions  may  be  taken  by  dedi- 
u*iu  potesUitem,  according  to  common  usage. 
The  laws  of  Virginia,  therefore,  are  to  Ikj 
referred  to  on  the  subject  of  notice.    Those 
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laws  do  not  authorize  notice  to  an  attorney  at 
law.  The  word  attorney,  in  the  act  of  assem- 
bly, means  attorney  in  fact.  An  attorney  at  law 
is  not  compellable  to  receive  notice;  but  he 
may  consent  to  receive,  or  he  may  waive  it, 
and  shall  not  afterwards  be  permitted  to  object 
the  want  of  it.  But  this  deposition  was  not 
taken  agreeably  to  the  notice  received.  The 
commissioners  did  not  adjourn  from  day  to 
day;  but  passed  over  the  intermediate  time  be- 
tween the  12th  and  the  10th  of  August. 

This  circumstance,  however,  is  not,  by  the 
court,  deemed  fatal,  under  the  particular  cir- 
cumstances of  this  case,  though  without  those 
circumstances  it  might,  perhaps,  be  so  con- 
sidered. The  agreement  that  the  deposition 
might  be  taken,  whether  the  attorney  were  pres- 
ent or  absent;  his  subsequent  examination  of 
the  deposition,  without  objecting  to  the  waat 
of  notice,  and  the  death  of  the  witness,  were 
sufficient  grounds  for  the  defendant  to  believe 
that  the  objection  would  be  waived. 

2.  The  objection  to  the  competency  of  M'Lain 
is  totally  unfounded,  as  it  does  not  appear  upon 
the  record  *that  he  was  the  guardian ;  [*208 
and  especially,  as  the  defendant  became  of  full 
age  before  the  trial. 

8.  The  objection  to  the  applicability  of  the 
deposition  is  also  void  of  foundation.  For 
although  it  was  not  conclusive  evidence,  it  was 
still  acunissible. 

The  court  is,  therefore,  of  opinion,  that  there 
is  no  error  in  the  judgment  below. 

Judgment  afflrmed. 

Distinffulshed— 1  Granoh  C.  C.  675;    Mo  All.  45d, 
457. 
Clted-15  Wall.  100;  Zl  Wall.  86. 


DOUGLASS  &  MANDEVILLE 

V. 

MALLISTER. 

The  court,  upon  a  Jury  trial.  Is  l>ouDd  to  give  an 
opinion,  if  required,  upon  any  point  relevant  to  the 
issue. 

In  estimating  damages  for  the  breach  of  a  con- 
tract to  deliver  flour,  tho  jury  are  to  ascertain  the 
value  of  the  flour  on  the  day  when  the  cause  of 
action  arose.    Semh. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  in  an  action  of  assumpsit,  for 
not  delivering  flour  according  to  contract. 

The  transcript  of  the  record  contained  a  bill 
of  exceptions,  which  stated  that  the  plaintifT 
oflfered  in  evidence  the  following  writing, 
addressed  by  the  plaiutilt  below,  to  the  defend- 
ants, the  present  plaintiffs  in  error,  viz. :       • 

"  Will  you  receive  mv  flour  on  the  following 
terms,  viz. :  Whenever  a  load  of  flour  Is  delivered, 
should  any  cooperage  be  wanting,  you  charge 
it  to  the  wagoner,  and  deduct  it  from  the  car- 
riage. You  w^ill  credit  me  with  the  highest 
market  price  at  the  time  of  delivery,  and  note  it 
on  the  receipt ;  and  any  balance  of  flour  that 
may  remain  in  your  hands  unpaid  as  it  is  deliv- 
ered, you  will  pay  me  when  1  send  for  it,  or 
deliver  as  much  flour  as  is  coming  to  me,  at  my 
option.  It  is  understood,  that  in  case  the  flour 
is  deUvered,  storage  is  to  be  allowed  or  charged 
at  sixpence  per  barrel. 
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*'  Agreed.  Given  under  our  hands,  Alexan- 
dria, April  2;th,  1803. 

(Signed)         * '  Douglass  &  Mandevflle. 
*  •  John  M' Allister.  " 

299*1  *The  defendants  had  received  from 
the  plaintiff  408  barrels  of  flour  under  that  con- 
tract, and  the  plaintiff  made  his  election,  and 
demanded  the  flour  of  the  defendants  on  the 
14th  of  Octol)er,  1803.  No  final  answer  was 
made  by  the  defendants  to  the  demand  till  the 
19th  of  November;  but  the  intermediate  time 
was  given  to  them  to  consider  of  the  demand,  and 
make  propositions  of  compromise.  No  compro- 
mise being  made,  and  the  flour  not  being  deliv- 
ered, this  action  was  commenced  on  the  21st  of 
the  same  month.  It  did  not  appear  that  any 
answer  w9s  given  to  the  plaintiff's  demand.  At 
the  trial,  the  plaintiff  offered  evidence  to  the 
jury  of  the  price  of  flour  on  the  19th  and  21st 
days  of  November,  the  price  being  the  same  on 
both  days,  and  contended  to  the  jury  only  for 
that  price.  Whereupon,  the  counsel  for  the 
defendants  prayed  the  court  to  instruct  the  jury, 
that  in  estimatmg  the  compensation  for  the  non- 
delivery of  the  said  flour,  they  should  be  gov- 
erned by  the  price  of  that  article  on  the  day  the 
Slaintiff  signified  his  option,  and  made  his 
emand  under  the  contract,  to  have  the  flour 
specifically  delivered  to  him ;  and  further  prayed 
the  court,  in  case  the  aforesaid  instruction  was 
not  given,  to  direct  the  jury  by  what  rule,  in 
point  of  time,  they  are  to  take  the  price  of  flour 
m  the  estimation  of  the  damages,  sustained  by 
the  plaintiff,  by  reason  of  the  breach  of  the  con- 
tract. But  the  court  being  divided  in  opinion 
upon  those  points,  (two  judges  only  being  pres- 
ent,) did  not  give  the  instructions  as  prayed, 
wherefore  the  defendants  excepted,  &c. 

The  iury  found  a  verdict  for  the  plaintiff  for 
2,159  dollars  and  48  cents,  upon  which  judg- 
ment was  rendered  accordingly,  and  the  defend- 
ants brought  their  writ  of  error. 

The  question  before  this  court  was,  whether 
the  court  below  ought  to  have  given  the  instruc- 
tions prayed  for  by  the  plaintiffs  in  error. 

This  question  was  submitted,  without  argu- 
ment, by  Swann,  for  the  plaintiffs  in  error,  and 
£.  J.  Lee,  for  the  defendant. 

300»]  *February  17.  Marshall,  Ch,  J. 
The  error  complained  of  is,  that  the  circuit  court 
did  not  give  an  opinion  on  a  point  proposed. 
The  court  was  certainly  bound  to  give  an  opin- 
ion, if  required,  upon  any  point  relevant  to  the 
issue. 

It  appears,  from  the  facts  stated,  that  the 
cause  of  action  did  not  accrue  until  the  19th  of 
November,  when  the  negotiation  for  a  compro- 
mise was  broken  off.  A  tender  of  the  flour  at 
any  time,  after  the  14th,  and  before  the  19th, 
would  have  been  a  compliance  with  the  con- 
tract. 

As 'the  plaintiff  claimed  no  more  than  the 
price  of  the  flour  on  the  19th,  and  as  the  refusal 
of  the  court  to  instruct  the  jury  did  not  alter  the 
verdict,  which  was  for  the  price  on  that  day, 
and  was  for  the  same  amount  as  if  the  opinion 
had  been  given,  there  is  no  error  of  which  the 
defendants  could  complain. 

Judgment  affirmed,  with  easts. 

Ctted-2BIatchf.7. 
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SIMMS  AND  WISE  c.  SLACUM. 

A  diflcharffe  from  the  prison  rules  under  the  inaol- 
vont  act  of  vlririnla,  although  obtained  by  fraud,  is 
a  dlschartre  in  due  course  of  law ;  and  upon  such 
discharge  no  action  can  be  sustained  upon  the  pris- 
on bounds  bond. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  in  an  action  of  debt  brought  by 
Slacum,  as  assignee  of  Charles  Turner,  sergeant 
of  the  court  of  Hustings  of  Alexandria,  upon  a 
prison  bounds  bond,  in  which  Simms  waM  the 
principal  and  Wise  the  surety. 

The  condition  of  the  bond  was  as  follows: 
* '  Whereas  Jesse  Simms,  in  gaol  and  custody, 
by  virtue  of  a  writ  of  capias  ad  satirfaeiendum, 
sued  out  of  the  clerk's  ofllce  of  the  court 
of  Hustings,  holden  in  Alexandria,  dated  the 
12th  day  of  August,  1800,  at  the  suit  of  George 
Slacum,  assignee  of  Charles  Turner,  sergeant 
of  the  court,  of  Hustings  aforesaid,  for  the  sum 
of  1,285  dollars  and  45  *oents,  includ-  [*301 
ing  all  legal  costs  at  the  time  of  the  caption 
aforesaid,  having  prayed  the  benefit  of  the  pris- 
on rules,  as  laid  out  and  bounded  by  order  of 
the  court  of  Hustings  aforesaid,  and  having 
tendered  the  above  b^und  Peter  Wise,  Junior, 
as  surety  for  the  same,  agreeable  to  an  act  of  the 
general  assembly  in  that  case  made  and  provid- 
ed. 

"  Now,  if  the  said  Jesse  Simms,  do  well  and 
truly  keep  himself  within  the  prison  rules,  as 
laid  out  and  bounded  by  the  court  of  Hu.HtingK 
aforesaid,  and  from  thence  not  depart,  until  he 
shall  be  discharged  by  due  course  of  law.  or 
pay  the  aforesaid  sum  of  1,285  dollars  and  45 
cents  to  the  aforesaid  George  Slacum.  assignee 
of  Charles  Turner,  sergeant  aforesaid,  then  the 
alx>ve  obligation  to  be  void,  or  else  to  remain  in 
full  force, '^&c. 

The  pleadings  were  finally  brought  to  thi:^ 
issue,  whether  Simms  did  depart  from  the  prison 
rules  without  being  discharged  by  due  course 
of  law? 

At  the  trial,  three  bills  of  exceptions  were 
taken  by  the  defendants;  but  the  only  question 
decided  by  this  court  arose  upon  the  third; 
which  stated,  that  after  the  execution  of  the 
bond.  Simms  was  discharged  by  a  warrant  from 
two  justices  of  the  peace,  under  the  authority 
of  the  insolvent  act  of  Virginia ;  and  that,  being 
so  discharged,  and  not  before,  he  departed  out 
of  the  rules.     The  plaintiff  offered  evidence  to 
prove  sundry  acts  of  fraud  committed  by  Simms. 
in  order  to  procure  the  discharge;  whereupon 
the  counsel  for  the  defendants  prayed  the  opin- 
ion of  the  court,  and  their  instniction  to  the 
jury,  that  if  they  should  be  of  opinion,  from  the 
evidence,   that  frauds  were  committed  indi- 
vidually by  Simms.  in  obtaining  his  discharge, 
but  without  the  participation  of  the  magistratef^ 
who  granted  it,  and  without  the  participation 
of  Wise,  the  other  defendant,  such  frauds,  so 
committed  by  Simms.  could  not  so  far  vitiate 
or  avoid  the  said  proceedings  under  the  iusol- 
vent  act,   and  the  discharge  so  obtained  by 
Simms,  as  to  charge  Wise,  in  this  action,  for  a 
breach  of  the  condition  of  the  bond,  by  reason 
of  Simms's  having  left  the  prison  rules  by  virtue 
of  such  discharge.  Which  mstruction  the  court 
refused  to  give ;  but  were  of  opinion,  and  direct- 
ed the  jxiry,  that  if  they  should  be  of  opinion, 
from  the  evidence,  that  any  fraud  was  committed 
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bv  SimmH  alone,  in  obtaiuing.  or  for  the  purpose 
^02*]  of  *obtaining,  the  said  warrant  of  dis- 
charge, though  witliout  the  concurrence  of 
either  of  the  magistrates,  or  of  Wise,  in  such 
fraud,  it  did  so  avoid  the  discharge  so  obtained 
by  Simms  as  to  charge  Wise  in  this  action  for 
a 'breach  of  the  said  condition  by  reason  of 
Simms's  having  left  the  prison  rules  by  virtue 
of  such  a  void  mscharge.  To  which  refusal  and 
instruction  the  defendants  excepted. 

The  act  of  assembly  of  Virginia,  1792.  c.  67, 
concerning  the  county  courts,  s.  15,  P.  P.  86,^ 
authorizes  the  county  and  corporation  courts  to 
lay  out,  and  mark  the  "  bounds  and  rules  "  of 
their  respective  prisons;  and  declares,  that 
"every  prisoner  not  committed  for  treason  or 
felony,  giving  good  security  to  keep  within  the 
said  rules,  shaU  liave  liberty  to  walk  therein, 
out  of  the  prison,  for  the  preservation  of  his  or 
her  health,  and  keeping  continually  within  the 
said  bounds,  shall  be  adjudged  in  law  a  true 
prisoner." 

The  act  of  1792,  c.  79,  concerning  the  escape 
of  prisoners,  «.  £,  P.  P.  119,  provides,  that  If  a 
prif^oner.  having  given  security  for,  and  ob- 
tained the  liberty  of,  the  prison  rules,  shall  es- 
cape and  go  out  of  the  same,  the  sheriff  shall 
immediately  apply  to  a  justice  of  the  peace  for 
an  escape  warrant  to  retake  the  prisoner,  and 
give  notice  thereof  to  the  creditor,  «nd  assign 
over  to  the  creditor  the  bond  taken  for  the  hb- 
ert  J  of  the  rules,  who  shall  be  obliged  to  re- 
ceive the  same;  and  the  creditor  may  proceed 
to  take  his  debtor  upon  the  escape  warrant; 
and  if  he  be  retaken  and  committed  to  gaol, 
the  sureties  in  the  prison  rules  bond  shall  be 
discharged;  but  if  the  debtor  be  not  retaken  on 
the  warrant,  and  committed,  the  sureties  are 
liable  to  the  creditor.  And  the  sheriff  U  not 
liable,  unless  the  sureties  were  insufficient  when 
taken. 

By  the  1st  section  of  the  act.  the  escape  war- 
rant must  be  upon  the  oath  of  the  sheriff,  or 
some  other  credible  person. 

The  act  of  1793,  e.  151,  for  the  relief  of  in- 
solvent debtors,  P.  P.  SOS,  authorizes  two  jus- 
tices of  the  peace  to  discharge  insolvent  debtors, 
303*]  and  provides,  that  notice  *shall  be  given 
to  the  party  at  whose  suit  the  prisoner  is  in 
execution.  It  declares,  also,  that  the  warrant 
of  discharjse  shall  be  sufficient  to  indemnify  the 
sheriff  against  any  action  of  escape.  And  that 
the  prisoner  shall  not  be  again  imprisoned  upon 
any  Judgment  obtained  previous  to  his  taldng 
the  oath,  unless  by  virtue  of  a  ca.  ta.  issued  bv 
order  of  the  court  in  which  the  judgment  shall 
have  been'rendered. 

The  estate  of  the  insolvent  is  vested  in  the 
sheriff.  But  the  creditor  may,  on  tcire  facias, 
have  a  new  ft.  fa.  to  seize  any  property  which 
the  debtor  may  afterwards  acquire. 

C.  Lee,  for  the  plaintiffs  in  error.  A  pris- 
oner in  the  bounds  is  as  much  in  gaol  as  if  with- 
in the  walls  of  the  prison.  The  oath  of  the  in- 
i^lvent  debtor  was  provided  as  the  guard 
against  fraud;  but  the  bond  is  only  a  substitute 
for  walls  to  the  prison  bounds.  As  to  the 
.•»urety,  a  discharge  by  a  competent  authority  is 
conclusive. 


1.— P.  P.  fs  used  In  this  book  as  a  reference  to 
PleasaiJtft  Pace's  edition  of  the  laws  of  Virginia^ 
published  in  1803.    8  vo. 

Cranch  3. 


The  warrant  of  discharge  w  an  indemnity  to 
the  sheriff,  whether  obtained  by  fraud  or  not. 
The  act  of  assemblv  does  not  expressly  pro- 
vide that  it  shall  indemnify  the  surety  tis  well 
as  the  sheriff,  but  he  is  within  the  «ime  reason. 

The  body  of  the  debtor  cannot  be  retaken, 
unless  by  order  of  the  court,  on  proof  of  fraud. 
In  the  case  of  the  fraud  in  the  debtor  alone,  the 
remedy  of  the  creditor  is  not  by  an  escape  war- 
rant, but  hj  a  new  ca.  m.  against  his  person,  or 
&fi.fa.  against  his  goods. 

The  sheriff  is  bound  to  discharge  the  pris- 
oner upon  receipt  of  the  warrant ;  if  he  disobeys 
it,  he  is  liable  to  an  action  of  false  imprisonment ; 
and  after  obeying  it,  he  cannot  go  before  a  jus- 
tice of  the  peace,  and  swear  it  was  an  escape, 
so  as  to  obtain  an  escape  warAnt.  If  he  can- 
not get  an  escape  warrant,  he  cannot  assign  the 
prison  rules  bond;  for  he  is,  by  the  act,  only 
authorized  to  assign  it  when  an  escape  has  act- 
ually happened.  The  creditor  is  not  bound  to 
take  an  assignment;  nor  can  he  demand  it. 
When,  therefore,  the  jiebtor  is  discharged  by  a 
competent  authority,  the  obligation  of  the  bond 
ceases.  It  i&  functtm  officio;  the  surety  is  no 
longer  liable  for  an  escape,  and  is  *as  [*304 
much  discharged  as  if,  after  an  escape,  the  debt- 
or is  retaken  on  an  escape  warrant,  and  com- 
mitted to  gaol. 

The  act  of  assembly  did  not  intend  that  the 
bond  should  give  the  creditor  a  new  security 
for  his  debt,  or  to  place  him  in  a  better  situa- 
tion ihan  he  would  be  if  his  debtor  were  to  re- 
main within  the  stone  walls  of  the  gaol.  The 
bond  was  intended  for  the  ease  and  benefit  of 
the  debtor. 

If  the  bond  is  a  security  against  the  fraud  of 
the  debtor,  there  are  no  bounds  to  the  responsi- 
bility of  the  surety. 

The  words  "in  due  course  of  law,"  mean 
by  authority  of  law;  that  is,  by  a  competent 
le^l  authority. 

The  notice  required  by  the  act  to  be  given  to 
the  creditor,  is  to  enable  him  to  attend  and  show 
fraud  if  he  can.  But  if  the  surety  is  answer- 
able for  fraud,  it  would  be  more  for  the  inteF- 
est  of  the  creditor  not  to  show  the  fraud  at  that 
time,  but  to  wait  until  it  has  had  the  effect  of 
obtaining  a  discharge. 

If  a  judgment  at  law  is  obtained  by  fraud,  it 
is  still  a  valid  judgment  until  reversed. 

Swann.  for  the  defendant  in  error.  In  Eng- 
land it  is  settled,  that  a  discharge  under  an  in- 
solvent act  must  be  free  from  fraud  or  collu- 
sion, and  in  every  respect  regular.  It  is  true 
that  the  warrant  of  discharge  is  prima  facie  evi- 
dence of  a  due  discharge,  and  throws  the  bur- 
den of  proof  of  fraud  upon  the  other  party. 
Ettp.  N.  P.  167,  :^45.  But  fraud,  when  proved, 
will  '•  avoid  every  kind  of  act."  1  Burr.  S05, 
Bright  r.  Ejfnou. 

In  order  to  guard  a  creditor  against  the  risk 
of  his  debtor's  escape,  when  allowed  the  liberty 
of  the  prison  rules,  the  law  requires  that  the 
debtor  should  bind  himself  in  a  penalty,  and  if 
he  escapes,  he  is  as  much  liable  at  law  for  the 
penalty  as  his  surety  is,  and  the  surety  is  as 
much  bound  as  the  debtor.  The  one  is'bound 
exactly  as  the  other  is  bound.  If  the  penalty  is 
forfeited  as  to  one.  it  is  forfeited  as  to  the  other. 
Whatever  would  make  Sinrnis  liable  upon  the 
bond,  would  make  Wise  equally  •lialile.  [♦305 
If,   then,  Simms  had  voluntarily  escaped,  he 
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would  have  been  liable  to  the  penalty  of  his 
lK)nd.  But  a  discharge  obtained  by  fraud  and 
imposition  is,  as  to  him  at  least,  void;  otherwise 
you  permit  a  man  to  take  advantage  of  his  own 
fraud ;  for  if  the  discharge  is  valid,  it  puts  an 
end  to  his  obligation  upon  his  bond.  A  dis- 
charge obtained  by  fraud  is,  in  substance,  as 
much  an  escape,  as  if  the  prisoner  had  merely 

fone  off  in  dis^ise,  or  imposed  upon  his  gaoler 
y  a  borrowed  dress.  But  it  is  a  maxim  of 
law,  that  no  man  shall  gain  an  advantage  by 
his  own  fraud.  If  this  fraudulent  discharge 
dissolves  the  obligation  of  the  bond,  Simms 
gains  an  advantage  by  his  own  fraud ;  there- 
fore, the  fraudulent  discharge  cannot  dissolve 
the  obligation  of  the  bond.  If  the  obligation 
of  the  bond  be  Tiot  dissolved  as  to  Simms,  it  is 
not  as  to  Wise,  for  both  are  equally  bound. 

But  the  words  of  the  condition  of  the  bond 
are,  that  Simms  shall  not  depart  therefrom 
*'  until  he  shall  be  discharged  by  due  course  of 
law."  A  discharge  obtained  by  fraud  and  im- 
position is  not  a  discharge  in  due  course  of  law ; 
on  the  contrary,  it  is  a  perversion  of  the  course 
of  law;  the  law  is  turned  aside  from  its  due 
course.  Shall  Simms  be  permitted  to  say  that 
his  discharge,  pounded  on  falsehood,  fraud 
and  imposition,  is  a  discharge  in  due  course  of 
law.  If  Simms  cannot  say  it,  Wise  cannot  say 
it.  Wise  can  avail  himself  of  no  defense  at 
law  which  would  not  equallv  avail  Simms. 

There  is  a  vast  difference  oetween  the  case  of 
the  sheriff  and  that  of  the  surety.  The  sheriff 
is  bound  to  obey  the  warrant.  All  he  has  to 
inquire  is,  whether  the  justices  had  jurisdic- 
tion. He  is  only  the  officer  of  the  law,  and 
bound  to  execute  all  lawful  precepts.  Not  so 
the  surety.  He  is  a  volunteer.  He  undertakes  for 
the  ^ood  faith  of  the  debtor.  He  substitutes  him- 
self m  his  phice,  to  the  extent  of  the  penalty. 

It  is  not  necessary  that  the  sheriff  should 
swear  an  escape  before  he  can  assign  the  bond. 
It  is  true  he  cannot  oblige  the  creditor  to  take 
the  bond,  unless  an  escape  has  been  sworn  to; 
but  there  is  nothing  in  the  law  which  forbids 
the  sheriff  to  assign  the  bond,  or  the  creditor  to 
receive  it  without  such  an  oath. 
30«*]  *February  19.  Marshall,  Ch.  J., 
delivered  the  opinion  of  the  majority  of  the 
court 

This  case  depends  on  the  construction  of  an 
act  of  the  legislature  of  Virginia,  which  allows 
the  prison  rules  to  a  debtor  whost*  body  is  in 
execution,  on  his  giving  bond,  with  sufficient 
security,  not  to  ^o  out  of  the  rules  or  bounds  of 
the  prison ;  that  is  while  a  prisoner.  The  con- 
dition usually  inserted  is,  not  to  depart  there- 
from till  he  shall  be  disc^harged  by  due  course 
of  law,  or  shall  pay  the  debt.  The  act  further 
provides,  that  the  prisoner,  on  delivering  n 
schedule  of  his  property  on  oath,  to  a  tribunal 
^constituted  for  the  purpose,  and  pursuing  cer- 
tain steps  prescribed  in  the  law,  shall  be  dis- 
charged, and  all  his  property  shall  be  vested  in 
the  sheriff,  for  the  benetit  of  the  creditors  at 
whose  suit  lie  is  in  execution. 

In  the  case  at  bar,  the  forms  of  the  law  were 
observed,  and  a  certiticate  of  discharge  obtained, 
after  which  the  debtor  departed  fK)m  the  rules. 
Conceiving  this  discharge  to  have  been  obtained 
by  fraud,  the  creditor  brought  a  suit  upon  the 
bond,  and  the  court  instructed  the  jury,  that 
if  a  fraud  had  been  practiced  by  the  debtor, 
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although  neither  the  justices  who  granted  the 
certificate,  nor  the  security,  partook  thereof, 
yet  it  avoided  the  discharge,  and  left  the  secu- 
rity liable  in  this  action.  To  this  opinion  the 
defendant's  counsel  excepted,  and  upon  that 
exception  the  cause  is  before  this  court. 

The  certificate  of  discharge  may  be  granted 
either  by  the  court  sitting  in  its  ordinary  char- 
acter for  the  tmnsaction  of  judicial  business,  or 
by  two  magistrates  who  are  constituted  by  law 
an  extraordinary  court  for  this  particular  pur- 
pose. Whether  granted  in  the  one  mode  or  the 
other,  it  is  of  equal  validity.  In  either  cane, 
the  judgment  of  discharge  is  the  judgment  of  a 
court,  and,  as  such,  is  of  complete  obligation. 

The  judgments  of  a  court  of  competent  juris- 
diction, although  obtained  by  fraud,  have  never 
been  considered  as  absolutely  void ;  and,  there- 
fore, all  acts  performed  under  them  are  valid, 
so  far  as  respects  third  persons.  A  *sher-  r*307 
iff  who  levies  an  execution  under  a  judgment 
fraudulently  obtained,  is  not  a  trespasser,  nor 
can  the  person  who  purchases  at  a  sale  under 
such  an  execution,  be  compelled  to  relinquish 
the  property  he  has  purchased.  All  acts  per- 
formed under  such  a  judgment  are  valid  acts; 
all  the  legal  consequences  which  follow  a  judg- 
ment are,  with  respect  to  third  persons,  pre- 
cisely the  same  in  one  obtained  by  fraud,  as  if 
It  had  been  obtained  fairly. 

When  the  person  who  has  committed  the 
fraud  attempts  to  avail  himself  of  the  act,  so  as 
to  discharge  himself  from  a  previously  existing 
obligation,  or  to  acquire  a  bexieflt,  tlxe  judgment 
thus  obtained  is  declared  void  as  to  that  pur- 
pose; but  it  may  well  be  doubted  whether  a 
penaltjr  would  be  incurred,  even  by  the  person 
committing  the  fraud,  for  an  act  which  the 
judgment  would  sanction.  Thus,  if  a  debtor 
taken  on  mesne  process  escapes,  he  may  be 
retaken  by  the  authority  of  the  sheriff,  and  if 
not  retaken,  the  sheriff  may  be  liable  for  an 
escape ;  but  if  he  fraudulently  obtains  a  judg- 
ment in  his  favor,  in  consequence  of  which  he 
goes  at  large,  it  has  never  been  ima^ned  that 
the  sheriff  could  retake  him  on  suspicion  that 
the  judgment  was  fraudulent,  or  be  liable  for 
an  escape  on  the  proof  of  such  fraud.. 

Thus  too,  where,  as  in  Virginia,  an  injunc- 
tion has  been  adjudged  to  discharge  the  body 
from  confinement,^  if  a  debtor  in  execution,  by 
false  alle^tions,  obtains  an  injunction  whereby 
his  body  is  duicharged  from  prison,  or  from  the 
rules,  it  has  never  been  conjectured  that  the 
injunction  thus  awarded  was  void,  and  the  acts 
performed  under  it  were  to  be  considered  as  if 
the  injunction  had  not  existed.  In  that  case,  it 
would  not  be  alleged  that  there  was  an  escape, 
and  that  the  security  to  the  bond  for  keeping 
the  rules  was  liable  for  the  debt,  because  the 
discharge  was  fraudulently  obtained;  but  the 
discharge  would  have  all  its  legal  effects,  in 
like  manner  as  if  no  imposition  had  been  prac- 
ticed on  the  judge  by  whom  it  was  granted. 

The  judgment  rendered  in  his  favor  may  not 
shield  the  fraudulent  debtor  from  an  original 
claim,  but  it  is  believed  that  no  case  cah  be 
adduced,  where  an  act,  which  is  the  legal  con- 
sequence of  a  judgment,  has  in  itself  created  a 
new  responsibility,  eveti  with  respect  to  the 
party  *himself ,  much  less  with  respect  [*308 
to  third  persons,  who  do  hot  participate  in  the 
fraud. 
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It  would  seem,  then,  upon  general  princi- 
ples, that  a  debtor  who  has  departed  from  the 
prison  rules  under  the  authority  of  a  judgment 
of  discharge  granted  in  due  form  by  a  compe- 
tent tribunal,  has  not  committed  an  escape,  even 
to  charge  himself,  much  less  a  third  person. 
Such  a  discharge  might  not  be  permitted  to 
protect  him  from  the  original  debt,  even  if  the 
case  had  not  been  particularly  provided  for  by 
Htatute;  but  the  act  of  departing  from  the  rules 
After  being  thus  discharged,  could  not  charge 
him  with  a  new  responsibility  to  which  he  was 
not  before  liable,  much  less  will  it  impose  on 
bis  security  a  liability  for  the  debt.  Departing 
from  the  rules,  after  being  discharged  in  due 
course  of  law,  is  not  a  breach  of  the  condition 
of  his  bond. 

This  opinion  receives  great  additional  strength 
from  those  arguments,  drawn  from  the  objects 
and  provisions  of  the  act,  which  have  been  for- 
cibly urged  from  the  bar. 

Tiie  objects  of  the  act  unquestionably  are, 
not  to  increase  the  security  of  the  creditor,  but 
to  relieve  the  debtor  from  close  imprisonment 
in  the  confined  gaols  of  the  country,  and  to 
f'onj'ult  his  health,  by  giving  him  the  benefit  of 
fresh  air.  But  as  this  indulgence  would  fur- 
nish the  means  of  escaping  from  the  custody  of 
the  officer,  and  thereby  deprive  the  creditor  of 
his  person,  it  was  thought  necessary  to  guard 
against  the  danger  which  the  indulgence  itself 
created,  not  to  guard  against  dangers  totally 
unconnected  witn  this  indulgence.  Security, 
therefore,  ought,  in  reasoi^,  to  be  required 
ajvainst  a  departure  from  the  rules  without  a 
lawful  authority  so  to  do,  because  the  means  of 
??uch  departure  were  furnished  by  being  allowed 
the  use  of  the  rules;  but  security  against  a 
fraud  in  obtaining  such  authority  need  not  he 
required,  becaase  the  means  of  practicing  that 
fraud  are  not  facilitated  by  granting  the  rules. 
They  may  be  used  by  a  debtor  in  close  gaol,  as 
'successfully  as  by  a  debtor  admitted  to  the 
rules. 

It  is  also  a  material  circumstance  in  the  con- 
struction of  the  act,  that  ample  provision  is 
300*]  made  for  the  very  case.  *A  new  capias 
may  be  awarded  to  take  the  person  of  the 
debtor.  This  remedy  is  not  allowed  in  the  case 
of  an  escape ;  and  it  is  strong  evidence  that  the 
•<»irislature  did  not  contemplate  a  departure 
from  the  rules,  under  a  certificate  issued  by 
[)n)per  authority,  as  an  escape;  that  the  remedy 
inven  the  creditor  is  competent  to  a  redress  of 
the  injur}',  replaces  him  in  the  situation  in 
which  he' was  before  it  was  committed,  and  is 
not  founded  on  the  idea  that  there  has  been  an 
p-<*ape. 

The  arguments  founded  on  the  provisions 
respecting  the  property  of  the  debtor,  also  bear 
•strongly  on  the  case.  They  confirm  the  opin- 
ion, that  a  de]mrture  from  the  rules,  under  a 
certificate  of  discharge  granted  by  a  proper 
tribunal,  ought  not  to  oe  considered  as  an 
i-scape.  So,  too,  does  that  provision  of  the  act 
which  requires  notice  to  the  creditor,  and  not 
to  the  security. 

Without  reviewing  the  various  additional 
arguments  which  have  been  suggested  at  the 
Iwir,  the  court  is  of  opinion,  that  upon  general 
principles,  strengthened  by  a  particular  consid- 
i-ration  of  the  act  itself,  a  departure  from  the 
rule's  under  such  an  authority  as  is  stated  in  the 
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proceedings,  is  not  an  escape  which  can  charge 
the  security  in  the  bond  for  keeping  the  prison 
rules,  although  that  auUiority  was  obtained  by 
a  fraudulent  representation  on  the  part  of  the 
debtor,  neither  the  magistrates  nor  the  security 
having  participated  in  that  fraud. 

There  is  error,  therefore,  in  the  instruction 
given  to  the  jury,  as  stated  in  the  third  bill  of 
exceptions,  for  which  the  judgment  is  to  be 
reversed,  and  the  cause  remanded  for  further 
trial. 

Judgment  reversed. 

Paterson,  J.  As  to  the  third  exception, 
which  embraces  the  main  point  in  the  cause, 
my  opinion  differs  from  the  opinion  of  the 
majority  of  the  court,  and  accords  with  the 
direction  given  by  the  court  below.  The  con- 
dition of  the  bond  is,"  that  Simms  do  well  and 
truly  keep  himself  within  the  prison  rules,  and 
thence  not  to  depart  until  he  shall  be  dis- 
charged by  due  course  of  law,  or  pay  the  sum 
of  1,285  dollars  and  45  cents  to  George  Slacum, 
♦assignee,"  &c.  The  act  that  will  not  [*310 
exonerate  the  principal  will  not  exonerate  the 
surety  from  the  obligation  which  they  have 
entered  into;  for  the  surety  stands  on  the  same 
floor  as  the  principal,  and  assumes  the  like  char- 
acter of  responsibility,  in  regard  to  the  terms 
specified  in  the  condition  of  the  bond.  The 
benefit  of  the  act  of  insolvency,  if  obtained 
by  fraud  or  perjury  on  the  part  of  Simms,  will 
be  unavailing,  and  his  going  beyond  the  limits  of 
the  prison,  in  consequence  or  imder  color  of  a 
discharge,  thus  procured,  will  be  an  invalid  and 
unwarrantable  departure.  Fraud  infects  the 
decision;  and  the  legal  principle  is,  that  the 
fraudulent  person  shall  not  be  suffered  to  pro- 
tect himself  by  his  own  fraudulent  act.  if  he 
should,  then  a  judgment,  which  is  laid  in  fraud, 
will,  as  in  the  present  case,  operate  to  the  ex 
tinction  of  a  legal,  pre-existing  obligation  or 
contract.  But  a  discharge,  fraudulently  ob- 
tained, is  of  no  virtue;  of  no  operation;  and  is, 
in  truth  and  in  law,  no  discharge ;  it  has  neither 
legal  effect,  nor  even  legal  existence  as  to  the 
party  himself,  and  the  surety  who  stands  in  his 
shoes.  If  the  judgment  be  of  no  avail  as  to  the 
principal,  it  will  be  of  no  avail  as  to  the  surety ; 
it  cannot  be  ineffectual  as  to  the  one,  and  oper- 
ative as  to  the  other.  The  discharge  must  be 
legal  to  be  valid,  and  to  exonerate  the  surety 
from  the  special  condition  of  the  bond.  The 
judgment  itself  is  a  fraud  on  the  law ;  and  I  can 
discern  no  difference  between  the  debtor's  going 
bevond  the  prison  bounds  voluntarily,  or  under 
color  of  a  judgment  so  obtained;  except  that 
the  latter  is  a  case  of  deeper  dve,  and  less 
excusable  in  a  legal  and  moral  view  than  the 
former. 

Although  Simms  is  liable  to  be  imprisoned  by 
virtue  of  a  new  process,  vet  he  may  have  gone 
out  of  the  jurisdiction  of  the  court;  or  if  not, 
Slacum  will  be  deprived  of  the  benefit  of  the 
bond  which  Simms  and  Wise  executed. 

The  sheriff  stands  on  different  ground;  for 
he  is  exonerated  from  all  liability,  by  an  express 
provision  in  the  statute.  Besides,  if  the  justices 
have  jurisdiction  of  the  subject,  and  should  not 
exceed  their  jurisdiction,  it  is  not  incumbent  on 
the  sheriff  to  examine  into  the  regularity,  fair- 
ness, and  validity  of  their  proceedings  and  judg- 
ment ;  he  looks  at  the  instrument  of  discharge, 
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311*]  which,  emanating  *f rom  a  competent 
authority,  it  is  bis  duty  to  obey.  But  tboudi 
the  discharge  may  excuse  the  vSberiff,  as  an  om- 
cer  of  the  court,  it  will  not  excuse  the  party, 
nor  bis  suret3\  As  to  them,  it  is  inoperative 
and  of  no  legal  efficacy. 

ated-Crabbe,  5.50 ;  1  Cliff.  437;  6  McLean,  10:  \ 
McLean,  224 ;  1  Whpat.  460 ;  1  Bald.  8»9 ;  5  Mason, 
103;  5Crancta,a63. 


HARRIS 

V. 

JOHNSTON. 

An  action  cannot  be  maintained  on  an  orifcinal 
contract  for  goods  sold  and  delivered,  by  a  person 
who  has  received  a  not«  as  conditional  payment, 
and  has  nassed  away  that  note.  A  bill  of  parcels 
delivereu  by  I,  statinfr  the  jfoods  as  bought  of  D  and 
I ,  is  not  conclusive  evidence  ai^rainst  I,  that  the  goods 
were  the  Joint  property  of  D  and  I ;  but  the  real 
circumstances  may  be  explained  by  parol. 

If  part  of  the  goods  were  the  sole  uropertv  of  D, 
and  the  residue  tne  sole  property  of  T,  and  If  I  had 
authority  from  D  to  sell  D's  part,  I  may  maintain 
an  action  for  the  whole  in  his  own  name. 
*  An  Indorsee  of  a  promissory  note,  payable  to 
order,  cannot,  in  Vinrinia,  maintain  an  action  at  law, 
upon  the  note,  against  a  remote  indorser,  but  he 
may  in  equity. 

I^RROR  to  the  circuit  court  of  the  District  of 
J  Columbia,  sittine  at  Alexandria,  in  an  action 
of  assumpsit,  for  goods  sold  and  delivered,  and 
money  had  and  received. 

The  defendant  pleaded  the  general  issue,  and 
upon  the  trial  took  two  bills  of  exceptions. 

The  first  stated  that  this  action  was  com- 
menced on  the  10th  of  July,  1801,  and  that  on 
the  trial  the  plaintiff  offered  evidence  of  the  sale 
and  delivery  of  goods,  to  the  amount  of  2,149 
dollars  and  83  cents. 

That  the  defendant  offered  in  evidence  a  bill 
of  parcels  of  the  same  goods,  rendered  by  and 
in  the  handwriting  of  the  plaintiff,  Johnston, 
amounting  to  644Z.  16«.  Virginia  currency,  con- 
taining a  particular  account  of  rum  and  su^r, 
beginning  with  these  words:  "Mr.  Theophilus 
Harris,  bought  of  Dunlap  &  Johnston,"  at  the 
foot  of  which  bill  was  the  following  receipt, 
signed  by  the  plaintiff:  '*  Received  Messrs.  Cling- 


man  and  Magaw  's  note  for  the  above  num.  payable 
to  the  order  of  John  Towers,  or  order,  indorsed 
by  John  Towers  and  Theophilus  Harris,  payable 
the  2d  April,  1798,  when  paid,  received  in  full :' 
which  bill  was  rendered  to  the  defendant  by  the 
plaintiff,  at  the  time  of  the  sale  and  delivery. 

The  defendant  further  offered  evidence  to 
prove,  that  the  note  in  that  receipt  mentioned, 
was  delivered  to  the  defendant  with  the  blank 
indorsement  of  Towers,  and  by  the  defendant 
indor8e<i  in  blank  to  the  plaintiff,  at  the  time  of 
the  sale  and  delivery  of  the  goods,  *aud  [*3 1 2 
by  the  plaintiff  afterwards  indorsed  to  one  John 
Dunlap,  who.  on  the  19th  of  April.  1798, 
brouj^ht  suit  thereon  against  the  present  defend 
ant,  Harris,  in  the  court  of  llustin^?,  in  the 
town  of  Alexandria,  upon  his  indorsement, 
striking  out  the  name  of  the  plaintiff,  Johnston, 
and  filBng  up  the  defendant  Harris's  indorse- 
ment with  a  direct  assignment  from  Harris  to 
Dunlap.  That  upon  that  suit  judgment  wa.s 
rendered,  by  the  court  of  Hustings,  for  Dunlap 
against  Harris,  from  which  judgment  he  ap- 
peiiled  to  the  Dumfries  district  court,  where  tlie 
judgment  of  the  court  of  Hustings  was  revers- 
ed,^ and  Dunlap  appealed  from  the  judgment 
of  the  district  court  to  the  court  of  appeals, 
where  the  judgment  of  the  district  court  wa^ 
affirmed. 

The  defendant,  on  the  trial  of  the  present  suit  ^ 
also  offered  evidence  to  prove  that  the  said  John 
Dunlap,  on  the  19th  of  April,  1798,  also  com- 
menced suit  against  Towers,  u^wn  his  indorse* 
ment  of  the  same  note,  which  suit  i^  still  pend- 
ing in  the  court  below.  That  the  said  John 
Dunlap  is  the  same  Dunlap  whose  name  is  men- 
tioned at  the  head  of  the  Dill  of  parcels  afore- 
said, and  who  is  still  living. 

Whereupon,  the  defendant  prayt^  the  court 
to  instruct  the  jury,  that  upon  proof  of  these 

1.— It  wa«  understood  and  admitted  by  the  oouneel 
on  both  sides,  that  the  judgment  was  rc-vei-sed  be- 
cause the  court  was  of  opinion  that,  in  Virginia,  the 
holder  of  an  indorsed  promissory  note,  juiyable  to 
order,  cannot  strike  out  an  intermediate  blank  in- 
doi^ement^  and  All  up  the  blank  indoi*^ment  of  a 
remote  indorser,  with  an  order  to  pay  the  money  to 
himself ;  and  that  the  holder  cannot  matntain  an 
action  a^inst  any  of  the  parties  to  the  not«,  but  his 
own  immediate  indorser,  or  the  maker  of  the  note. 


Note.— The  note  of  the  debtor  is  not  payment  of  a 
pre-existing:  debt. 

Putman  v.  Lewis,  8  Johns.  904. 
Cole  V.  Sackett,  1  Hill  516. 
Pequeno  v.  Taylor,  a*  Uarb.  375. 
E.  Riv.  Bk.  V.  Butterworth,  46  Id.  476. 
Combs  V.  Rateman,  10  Barb.  573. 
Murray  v.  Gouverneur,  2  Johns.  Cas.  438. 
Van  Steenburgh  v.  Hoffman,  15  Barb.  28. 
Tobey  v.  Bart>er,  5  Johns.  68. 

Where  debtor  has  jflven  his  negotiable  note  no  re- 
covery can  be  had  on  of ijfinal  debt,  without  surren- 
der of  note,  or  proof  it  is  lost.  Cases  cited  above, 
and 

Holmes  v.  DeCamp,  1  Johns.  84. 

Angel  v.  Felton,  8  Id.  14fl. 

Pintard  v.  Tackingrton,  10  Id.  104. 

Smith  v.  TiOCkwood,  Id.  375. 

Burdick  v.  Green,  15  Id.  247. 

Hughes  v.  Wheeler,  8  Cow.  77. 

If  neirotiated,  or  agreed  to  be  payment,  it  may  be 
payment.    Under  some  circumstances  it  is. 
Herring  v.  Sanger,  3  John.  Ca.**.  71. 
Van  Eps  v.  Dillaye,  6  B»irb.  244. 
Parsons  v.  Gay  lord,  3  Johns.  4fl3. 
Gil>son  v.  Tol)ey,  4«  N.  Y.  eSFI. 
Pettibone  v.  Bhukmur,  48  N.  Y.  680. 
Dayton  v.  Trull,  23  Wend.  346. 
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Note  of  third  person  for  existing  debt  is  not  pay- 
ment unless  by  agreement,    f.^sos  cited  above,  and 
Johnson  v.  weed,  9  Johns.  310. 
Monroe  v.  Hoff,  5  Den.  ddO. 
Vail  v.  Foster,  4  X.  Y.  312. 
Lofsky  V.  Maujer,  3  Sand  ch.  «9. 
Noel  V.  Murray,  13  N.  Y.  (8  Kern.)  187, 
Crane  v.  McDonald,  45  Barb.  354. 
Young  V.  Stahelin,  34  N.  Y.  258. 
Btites  V.  Rosekrans,  37  N.  Y.  409. 
Davis  V.  Allen,  3  Comst.  168. 

Note  of  a  third  person  ia  assumed  to  be  payment 
without  there  is  "proof  to  contrary. 

Shaw  V.  Repub.  I^  Ins.  Co.  fl»  N.  Y.  2>«. 
And  cases  above  cited. 

N.  Y.  cases  where  note  has  been  held  to  be  i«y- 
ment. 

ConkUng  v.  King,  10  N.  Y.  440. 
St.  John  V.  Purdy,  1  Sand  9. 
Francia  v.  Del  Banco,  2  Duer.  133. 
Heidenhelmer  v.  Lyon,  3  E,  I).  Smith  54. 
N..  Y.  8.  Bk,  V.  Fletcher,  5  Wend  85. 
Rice  V.  Dewey,  54  Barb.  455. 
Fisher  v.  Marvin,  47  Id.  159.       ' 
James  v.  Hackley.  IB  Johns.  273. 
Whitbeck  v.  Van  Ness,  11  Johns.  409. 
Breed  v.  Cook,  15  Id.  241. 
Rew  V.  Barber,  3  Cow.  272. 
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cimimstances,  the  plaintiff  could  not  recover  in 
this  action  for  ^oods  sold  and  delivered;  and 
that  from  the  bill  and  receipt,  given  as  afore- 
said, the  transaction  must*  be  considered  as  a 
joint  contract.  Which  instruction  the  court 
refused  to  give,  as  prayed,  but  directed  the  jury, 
that  the  bill  of  parcels,  before  mentioned,  is 
evidence  (but  not  conclasive)  of  a  joint  coijtract 
of  sale  for  the  rum  and  sugar;  and  that  the 
plaintiff  may  explain  the  transaction  by  parol, 
313*]  or  other  evidence,  to  prove  that  he  *wa8 
the  sole  owner  of  the  sugar,  and  that  the  said 
Ihinlap  was  the  sole  owner  of  the  rum,  and  that 
the  contract  for  the  sale  of  the  sugar  was  made 
with  the  plaintiff  in  his  own  right,  and  that  the 
contract  for  the  sale  of  the  rum  was  made  with 
him  as  agent  for  Dunlap.  But  if  the  plaintiff 
should  produce  no  such  explanatory  evidence, 
he  could  not  maintain  the  present  action. 

And  the  court  further  instructed  the  jury, 
that  if  they  should  be  satisfied  that  the  contract 
of  sale  was  made  with  the  plaintiff  alone,  and 
that  part  of  the  goods  was  the  sole  property  of 
the  plaintiff,  and  that  the  residue  was  the  sole 
property  of  Dunlap;  and  that  the  plaintiff  had 
authority  from  Dunlap  to  sell  such  residue; 
then  the  plaintiff  had  a  right  to  recover  judg- 
ment in  this  action  against  the  defendant,  for 
the  whole  amount  of  the  goods  so  sold  and  de- 
livered ;  and  that  the  other  facts  stated  are  not 
sufficient  to  bar  the  plaintiff. 

The  2d  bill  of  exceptions  in  the  present  cause 
stated,  that  the  plaintiff  produced  a  witness, 
who  proved,  that  the  sale  of  the  goods  was 
made  in  the  store  of  Dunlap,  where  the  goods 
were  deposited ;  that  he  never  knew  Dunlap  to 
claim  any  title  to  the  sugar,  nor  the  plaintiff  to 
the  rum,  and  that  previous  to  the  sale,  Dunlap 
claimed  the  rum  as  his  separate  property,  and 
the  plaintiff  claimed  the  sugar  as  his  separate 
property ;  and  that  Dunlap  requested  the  plaint- 
iff to  sell  the  rum  with  the  plaintiff's  sugar. 
Whereupon  the  defendant  prayed  the  court  to 
instruct  the  jury,  that  the  evidence  so  offered 
was  not  competent  to  contradict  or  explain  the 
purport  of  the  bill  of  parcels  and  receipt,  or  to 
Khow  that  the  plaintiff  sold  part  of  the  goods  as 
his  separate  property,  and  the  residue  as  agent 
of  Dunlap;  and  that  it  did  not  amount  to  proof 
of  such  several  property  and  agency,  as  could 
enable  the  plaintiff  to  recover  in  this  action, 
for  the  whole  of  the  goods  sold. 


Which  instruction  the  court  refused  to  give; 
but  instructed  the  jury,  that  the  declarations  of 
Dunlap,  or  of  the  plaintiff,  or  the  request  of 
either  of  them,  cannot  be  given  in  evidence, 
unless  the  defendant  was  present  when  such 
declaration  or  request  was  made, 

*A  verdict  being  rendered  for  the  [*314: 
plaintiff,  the  defendant  moved  the  court  for  anew 
trial,  which  was  refused,  and  the  court  ordered 
the  clerk  to  deliver  up  to  the  defendant  the 
note  of  Clingman  &  Magaw,  indorsed  by  Tow- 
ers, which  was  referred  to  in  the  receipt,  and 
which  was  filed  in  the  suit  of  Dunlap  v.  the 
present  defendant.* 

Upon  this  case  two  questions  arose. 

1st.  Whether  the  bill  of  parcels  was  con- 
clusive evidence  of  a  joint  contract  of  sale,  and 
of  the  joint  property  of  Dunlap  and  Johnston? 

2d.  Whether,  under  the  other  circumstances 
of  the  case,  the  plaintiff  could  recover  in  this 
action? 

C.  Lee  and  Jones,  for  the  plaintiff  in  error. 

1.  The  bill  of  parcels  is  written  evidence, 
purporting  a  joint  contract,  and  cannot  be  con- 
tradicted by  parol. 

The  action  ought  to  have  been  joint.  The 
bill  of  exceptions  does  not  state  any  evidence 
from  which  the  jurv  could  infer  that  part  of 
the  goods  was  the  sole  property  of  one,  and  the 
residue  the  sole  property  of  the  other.  The  cir- 
cumstances offered  to  prove  that  fact  were  too 
slight  to  justify  the  mference,  and  the  court 
ought  to  have  instructed  the  jury  to  that  effect. 

2.  The  contract  which  arose  on  the  sale  of 
the  goods  has  been  changed  to  a  special  con- 
tract, to  pay  on  a  certain  condition,  viz.,  if  the 
plaintiff  shall  use  due  diligence  to  get  the  money 
on  the  note,  and  shall  not  succeed.  If  the 
plaintiff  negotiates  the  note,  he  receives  ita 
•value;  he  is  paid  for  the  goods  sold;  [*31l!^ 
he  has  received  satisfaction,  and  can  never  re- 
sort to  the  defendant,  until  the  note  is  returned 
to  the  plaintiff,  and  he  has  taken  it  up,  and 


1.— The  record  does  not  state  the  whole  order  of 
the  court  upon  the  motion  for  a  new  trial.  The 
court,  upon  further  arf^ument  and  consideration, 
belnfir  doubtful  whether  the  plaintiff  could  support 
this  action  until  he  bad  g-ot  back  the  note  from 
Dunlap*  Informed  the  plaintlff*8  counsel  that  they 
would  gnuit  a  new  trial,  unless  the  plaintiff  would 
get  that  note,  and  return  it  to  the  defendant,  and 
also  obtain  a  release  from  Dunlap  to  Harris  of  all 
right  of  action  for  the  rum  sold. 


Where  note  of  third  person  is  falsely  represented 
as  good,  it  is  no  payment,  though  insolvency  was 
not  known ;  certainly  not  where  it  is  known  to 
debtor. 

Willson  V.  Foree,  6  Johns.  110. 
Pierce  v.  Drake,  15  Id.  475. 
Roberts  v.  Fisher,  4aN.Y.  158. 
Duden  v.  Waitzf elder,  16  Hun,  337. 

Bill  or  note  only  operates  as  conditional  payment 
unless  there  is  an  agreement  or  implied  agreement 

VVadlington  v.  Covert,  51  Miss.  631. 
Haines  v.  Pearce,  41  Md.  S21. 
Sweet  V.  James,  2  R.  1. 270. 
?fiirhtinifale  v.  Chaffee,  11  Id.  809. 
Blunt  v.  Walker,  11  Wis.  334. 
Cobum  V.  tMell,  30  N.  H.  (10  Foster)  540. 
Moses  V.  Trice.  21  Gratt.  Va.  556. 
Alfred  v.  Baker,  33  Ind.  279. 
Young  V.  Hibbs,  6  Neb.  433. 
Edmond  v.  Caldwell,  15  Me.  340. 
Hnow  V.  Perry,  9  Pick  539. 
Doebling  v.  Loos,  45  Mo.  150. 
May  V.  Gamble  14,  Fla.  467. 
Matteson  v.  Ellsworth,  33  Wis.  488. 

Cranch  3. 


Marshall  v.  Marshall,  42  Ala.  149. 

Middlesex  v.  Thomas,  20  N.  J.  Eq.  39. 
In  Maine  and  Mass.  presumption  Is  that  note  is 
payment.    This  may.  however,  be  rebutted. 

Parham  Sew.  Maoh.  Co.  v.  Brock,  113  Mass.  105. 

MilUken  v.  Whitehouse,  49  Me.  527. 

Ward  V.  Bourne,  56  Id.  161. 

Perkins  v.  Cady,  111  Mass.  818. . 

Carter  v.  Townsend,  1  Cliff.  IT.S.C.C.  1  (Me.) 

Palmer  v.  EUiott,  Id.  63  (N.H  ) 

The  Anna  v.  Kimball,  2  id.  4,  (Mass.) 

Hudson  V.  Bradley,  Id.  130  (Id.) 

Baker  v.  Draper,  1  Id.  420  (Id.) 
See  also 

HiU  v.  Sloan,  59  Ind.  182. 

Hutchinson  v.  Olcfjtt,  4  Vt.  83. 

Wenut  V.  M.  S.  Co.  46  Vt.  460. 
The  rule  as  held  In  the  United  States  courts  Is  that 
of  most  of  the  states,  that  note  is  not  payment  un- 
less such  was  intent  of  parties. 

Peter  v.  Beverly,  10  Pet.  567,  532. 

Sheehy  v.  Mandeville,  6  Cranch  253. 

Wallace  v.  Ain^y,  4  Mason  338. 

The  Kimball,  3  Wall.  37. 

Bk.  of  U.  S.  V.  Daniel,  12  Pet.  32. 

Lyman  v.  Bk.  of  U.  S.  12  How.  225. 
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offered  to  return  it  to  the  defendant.  Whatever 
would  prevent  the  plaintiff  from  recovering 
against  the  defendant  on  the  note,  would  equal- 
ly prevent  him  from  recovering  on  the  contract 
K>r  goods  sold  and  delivered.  The  present  suit 
was  commenced  while  suits  were  depending  on 
this  very  note,  by  Dunlap  against  the  present 
defendant,  and  by  Dunlap  against  Towers.  The 
defendant  cannot,  at  the  same  time,  be  answer- 
able upon  tlio  note  and  upon  the  originial  con- 
tract of  sale. 

The  order  which  the  court  made,  that  the 
plaintiff  should  deliver  up  to  the  defendant  the 
note  which  had  been  filed  in  the  case  of  Dun- 
lap V.  Harris,  did  not  aid  the  judgment.  The 
court  had  no  authority  to  make  such  an  order; 
the  note  was  the  property  of  Dunlap,  and  not 
of  the  plaintiff.  But  the  note  was  of  no  use  to 
the  defendant.  It  was  barred  by  the  act  of 
limitations,  and  that  by  the  conduct  of  the 
plaintiff. 

In  the  case  of  KeartMce  v.  Morgan,  6  T.  R. 
SIS,  it  is  admitted  by  the  counsel  on  both  sides, 
that  if  a  negotiable  note,  given  for  a  prior  simple 
contract  debt,  be  indors^  over  by  the  plaint- 
iff, and  is  outstanding,  the  plaintiff  cannot  re- 
cover upon  the  original  contract.  In  the  present 
case,  it  must  be  presumed  that  the  plaintiff  re- 
ceived value  for  the  note  when  he  passed  it  to 
Dunlap,  and  it  does  not  appear  that  he  has  ever 
been  obliged  to  refund. 

Swann,  £.  J.  Lee,  and  Simms,  contra.  It 
does  not  appear  that  the  note  was  not  returned. 
But  this  court,  in  the  case  of  Clarke  d  Young, 
ante,  vol.  1,  p.  181,  had  decided  that  it  is  not 
necessary,  in  such  a  case,  to  return  it.  So  in  the 
case  of  Fuckford  «?.  Maxwell,  6  T.  R,  63,  the 
court  said,  that  "  in  cases  of  this  kind,  if  the 
bill,  which  is  given  in  payment,  do  not  turn 
out  to  be  productive,  it  is  not  that  which  it 
purports  to  be,  and  which  the  party  receiving 
it  expects  it  to  be,  and,  therefore,  he  may  con- 
sider it  as  a  nullity,  and  act  as  if  no  such  bill 
had  been  given  at  all."  The  same  point  is 
310»]  *also  decided  in  1  Esp.  Rep.  5,  and  7 
T.  R.  64,  Owenson  «.  Morse. 

The  question  of  negligence  does  not  arise  in 
this  case.  The  reason  of  the  admission  in  the 
case  of  Keardake  v.  Morgan,  that  if  the  note 
was  outstanding,  the  plaintiff  could  not  recover 
upon  the  original  cause  of  action,  is,  that  the 
defendant  would  be  liable  to  be  sued  upon  it. 
The  words  are,  "if  he  may  be  sued  upon  it  by 
a  third  person."    But  here  the  record  itself 


shows  that  Harris  could  not  be  sued  upon  it  by  ' 
a  third  person,  bein^  only  liable  to  the  present 
plaintiff,  who  was  his  immediate  indorsee,  that 
point  having  been  decided  in  the  court  of 
appeals  in  Vir^nia,  upon  this  very  note.  As, 
therefore,  Harris  is  liable  upon  the  note  to  the 
present  plaintiff  only,  and  as  he  will  not  be 
liab)p  to  him  on  the  note,  in  case  he  recovers 
in  the  present  action,  it  is  the  same  thin^  as  if 
the  note  had  been  taken  up  by  the  plaintiff,  and 
ready  to  be  delivered  to  the  defendant. 

Jones,  in  reply,  admitted,  that  modem  de- 
cisions have  laid  down  the  law  broadly,  that  if 
the  note  or  bill  is  not  honored,  it  is  of  no  avail ; 
but  it  is  otherwise,  if  the  note  or  bill  be  nego- 
tiated; it  is  then  a  payment  until  returned. 

In  the  case  of  Young  dk  Cuirk,  the  plaintiff 
had  not  negotiated  the  bill,  and  the  parties 
answerable  to  Clarke  were  insolvent. 

The  liability  of  the  defendant  to  a  suit  by  a 
third  person,  on  the  note,  is  not  the  only  ground 
of  the  opinion  in  Kea/rdake  f>.  Morgan.  Another 
ground  is,  that  the  defendant  may  have  the 
benefit  of  the  note  against  the  parties  answer- 
able to  him. 

But,  if  the  present  defendant  is  not  liable  to 
be  sued  on  the  note  in  the  name  of  a  third 
person,  yet  Dunlap  may  sue  him  upon  it,  in 
the  name  of  Johnston.^ 

♦February  19.  Marshall,  Oh.  J.,  [♦317 
delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  two  exceptions  taken 
to  opinions  given  in  the  circuit  court. 

The  plaintiff  in  the  court  below  had  sold  to 
the  defendant  in  that  court,  certain  goods, 
wares  and  merchandise,  of  which  he  had  given 
him  a  bill,  headed  with  the  words,  "Mr  The- 
ophilus  Harris  bought  of  Dunlap  &  Johnston," 
&c.  At  the  foot  of  this  bill  of  parcels  was  the 
following  receipt:  "  Received  Messrs.  Clingman 
&  Magaw's  note  for  the  above  sum,  payable  to 
the  oraer  of  John  Towers  or  order,  indorsed  by 
John  Towers  and  Theophilus  Harris,  payable 
2d  April,  1798,  when  paid,  received  in  full." 

This  note  was  indorsed  in  blank  by  the  de- 

1.— Marshall,  Ch.  J.  Not  If  Johnston  recovers  in 
the  present  suit. 

Jones.  But  if  Dunlap  has  a  riffht  to  the  note,  be 
may  sue  in  equity,  and  payment  by  Harris  to 
Johnston  would  not  be  a  bar. 

Marshall,  Ch.  J.  True.  We  shall  consider  that 
point.  I  have  always  been  of  opinion,  that  in  such 
cases  a  suit  in  chancery  can  be  supported ;  thoug-b  I 
do  not  recollect  any  case  in  which  the  point  has 
been  decided. 


Sutton  v.  Albatross,  1  Phil.  423. 
Allen  v.  King,  4  McLean  128. 
Maze  V.  Miller,  1  Wash.  C.C.  338. 
Parker  v.  U.  S.,  Pet.  C.C.  262. 
U.S.  V.  Clarke,  Hempst.  315. 
Riley  v.  Anderson,  2  McLean  580. 
Denmtton  v.  Imbrie,  3  Wash.  C.C,  396. 
Douglas  V.  Reynolds,  7  Pet.  113. 

There  are  many  other  cases  in  various  states,  but 
it  is  impossible,  within  the  limits  of  a  note,  to  cite 
them  au  or  to  draw  the  distinctions  between  them. 
Note  is  not  payment ;  it  merely  postpones  time  of 
payment  of  old  debt  until  a  default  be  made  in  the 
payment  of  the  note. 

Clark  V.  Mundal,  1  Salk.  124  8.  C.  8  Salk.  68. 

Kearslake  v.  Morgran,  5  Term  R.  618. 

Fuckford  v.  Maxwell,  6  Id.  52. 

Owenson  v.  Moise,  7  Id.  66. 

Stedman  v.  Gooch,  1  Esp.  3. 

Ward  V.  Evans,  2  Itaym.  928  S.  C.  2  Salk.  442. 

Drake  v.  Mitchell,  3  EastSSl. 

Brown  v.  Watts,  1  Taunt.  XtS. 

U2 


Negrotiable  note  of  third  person  not  indorsed  by 
debtor,  is 

Emly  V.  Lye,  15  East  7,  per  Bayley,  J. 

As  to  checks  and  bills  of  ezchansre  as  payment, 

Mehlberjf  v.  Tlsher,  24  Wis.  807. 

Maynara  V.  Johnson,  4  Ala.  116. 

Camp  V.  Guellett,  7  Ark.  624. 

Rowe  V.  Collier,  25  Tex.  (Supp.)  258. 

Arnold  v.  Spraffue,  84  Vt.  402. 

Wemet  v.  Lime  Co.  46  Id.  468. 

SweU  V.  Titus,  67  Barb.  327. 

Kermeyer  v.  Newby,  14  Kans.  164. 

Lame  v.  Cloud.  22  Gratt.  (Va.)513. 

Stevens  v.  Park,  73I1L  387. 

PhiUips  V.  Bullard,  58  Ga.  256. 

First  Nat.  Bk.  v.  Leach,  62  N.  X-  850. 

Andrews  v.  Ger,  Nat.  Bk.,  9  Heisk  (Tenn.)  211. 

Downey  v.  Hicks,  14  How.  U.S.  240. 

Slocum  v.  Lurty,  Hempet.431. 

Cooper  V.  Gibbs,  4  McLean.  306. 

Gallaflrher  v.  Roberts,  2  Wash.  C.C.  191. 
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fendant  in  error,  and  a  suit  was  instituted  upon 
it  by  Dunlap  against  Harris,  in  which  suit  he 
ultimately  failed,  it  being  the  law  of  Virginia, 
that  on  a  note  an  action  by  the  indorsee  can 
only  be  maintained  against  the  drawer,  or  his 
immediate  indorser. 

The  defendant  below  objected, 

1st.  That  the  bill  of  parcels  was  conclusive 
evidence  of  Joint  property  in  the  goods  sold  and 
dolivered,  and,  therefore,  that  the  action  was 
not  maintainable  in  the  name  of  Johnston  alone. 

2d.  That  no  action  was  maintainable  on  the 
original  contract,  the  plaintiff  below  haying  in- 
dorsed the  note  mentioned  in  the  receipt,  and 
not  having  reacquired  any  property  in  it,  so  as 
to  be  able  to  restore  it  to  Harris. 

No  laches'  are  imputed,,  or  are  imputable,  to 
the  holder  of  the  note. 

318*]  *Both  these  points  were  decided 
against  the  defendimt  bek>w.  and  a  judgment 
was  rendered  against  him,  from  which  he  has 
appealed  to  this  court. 

On  the  first  point  the  court  is  of  opinion  that 
there  is  no  error.  The  written  memorandum 
was  not  the  contract,  and  was  only  given  to 
show  to  what  object  the  receipt  at  its  foot  ap- 
plied. It  is  not,  therefore,  a  bar  to  a  disclosure 
of  the  real  fact ;  it  is  not  conclusive  evidence  of 
joint  ownership  in  the  property  sold,  and  of  a 
joint  sale,  but  wUl  admit  of  explanation.  The 
court,  therefore,  did  not  err  in  allowing  ex- 
planatory evidence  to  go  to  the  jury,  nor  in 
allowing  the  jury  to  ju(ige  of  the  weight  of  that 
evidence. 

On  the  2d  exception,  the  material  point  to  be 
decided  is,  whether  an  action  can  be  maintained, 
on  an  original  contract  for  goods  sold  and  de- 
livered, by  a  person  who  has  received  a  note  as 
a  conditional  payment,  and  has  passed  away 
that  note. 

Upon  principle,  it  wguld  appear  that  such  an 
action  could  not  be  maintained.  The  indorse- 
ment of  the  note  passes  the  property  in  it  to  an- 
other, and  is  evidence  that  it  was  sold  for  a 
valuable  consideration. 

If,  after  such  indorsement,  the  seller  of  the 
•roods  could  maintain  an  action  on  the  original 
contract,  he  would  receive  double  satisfaction. 

The  case  cited  from  6  Term  BeporU  appears 
to  be  precisely  in  point.  The  distinction  taken 
bv  the  counsel  for  the  appellee,  that  in  this  case 
Harris  can  never  be  sued  on  the  note  is  not  so 
sul)6tantial  as  it  is  ingenious.  Harris  has  a  right 
to  the  note,  in  order  to  have  his  recourse  against 
his  indorsee,  and  Johnston  has  not  a  right  to 
obtain  satisfaction  for  the  goods  from  Harris, 
while  he  is  in  possession  of  the  satisfaction  re- 
ceived from  Dunlap.  In  the  case  quoted  from 
Durnford  d:  East,  the  liability  of  the  defendant 
to  an  action  from  the  actual  holder  of  the  note, 
14  not  the  sole  ground  on  which  a  disability  to 
Mio  on  the  original  contract  was  placed.  That 
3 1 O*]  disability  was  also  occasioned  *by  the 
obvious  injustice  of  allowing  to  the  same  per- 
son a  double  satisfaction,  and  of  withholding 
from  the  debtor,  who  had  paid  for  the  note  be- 
fore he  could  indorse  it,  and  who  would  be 
compelled,  by  the  judgement,  to  pay  for  the 
ircKXlB,  on  account  of  which  he  had  parted  with 
it,  the  right  of  resorting  to  his  indorser.  But, 
if  it  was  indispensable  to  show  that  Dunlap  has 
a  remedy  against  Harris,  it  is  supposed  that  the 
holder  of  a  note  may  incontestably  sue  a  re- 
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mote  indorser  in  chancery,  and  compel  payment 
of  it. 

The  case  of  Young  d  Clarke,  decided  in  this 
court,  does  not  apply,  because,  in  that  case, 
the  plaintiff  below  had  not  parted  with  his 
property  in  the  note. 

The  court  does  not  think  that  the  order  (made 
after  the  judgment  was  rendered)  for  the  rendi- 
tion of  the  note  to  the  defendant  below,  can 
correct  the  error  committed  in  misdirecting  the 
jury. 

The  judgment  is  to  be  reversed,  for  error  in 
directing  the  jury  that  the  action  was  maintain- 
able on  the  original  contract,  after  the  note  re- 
ceived as  conditional  payment  had  been  in- 
dorsed. 

Cited— 16  Pet.  319. 


DIXON'S  Executors 

V. 

IIAMSAY'S  Executors. 

■ 

An  executor  cannot  maintain  a  suit  Id  the  District 
of  Columbia,  upon  letters  testamentary,  firranted 
in  a  foreign  country. 

All  rights  to  the  testator's  personal  property  are 
to  be  regulated  by  the  laws  of  the  country  where 
be  lived ;  but  suits  for  those  rights  must  be  gov- 
erned by  the  laws  of  that  country  in  which  the 
tribunal  is  placed. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  upon  a  judgment  in  favor  of  the 
defendants,  upon  a  general  demurrer  to  their 
plea,  which  (after  oyer  of  the  plaintiffs'  letters 
testamentary)  stated,  that  the  defendants'  testa- 
tor, at  the  time  of  making  the  promises,  &c., 
and  from  thence,  always,  until  his  death,  re- 
sided in  the  town  of  Alexandria,  in  the  county 
of  Alexandria,  in  the  District  of  Columbia,  and 
that  the  defendants  have  always  resided  in  the 
same  town,  and  that  the  plaintiffs  have  not  ob- 
tained probate  of  the  saia  letters  'testa-  [*320 
mentary,  at  any  place  within  the  District  of 
Columbia,  or  the  United  States  of  America. 

E.  J.  Lee,  for  the  plaintiffs  in  error.  The 
question  is,  whether  the  plaintiffs  must  take  out 
letters  testamentary  in  the  District  of  Columbia 
before  they  can  maintain  an  action  as  executors. 

There  is  nothing  in  the  laws  of  Virginia 
which  requires  that  letters  testamentary  should 
be  there  taken  out  upon  a  foreign  will,  provided 
they  have  been  taken  out  in  the  countrj'  where 
the  testator  lived  and  died.  The  14th  section 
of  the  act  of  Virginia,  P.  P.  16^,  relates  only 
to  the  title  to  lands  under  a  will. 

If,  then,  there  is  nothing  required  by  the  laws 
of  Virginia,  the  right,  and  the  powers  of  the 
executors,  depend  upon  the  rules  of  the  civil 
law,  and  the  law  of  that  country  of  which  tlie 
testator  was  a  subject. 

By  the  law  of  England,  an  executor  may  com- 
mence suit  before  the  probate.  J  Com.  Dig.  2 
Ba4i.  Abr.  413. 

The  very  naming  of  an  executor  is  a  disposi- 
tion to  him  of  all  the  testator's  personal  estate, 
for  he  comes  in  loco  testatorWy  and  Is  entitled  to 
the  surplus,  after  pavmont  of  debts  and  legacies. 
4*  Bac.  Abi\  4£3.  lie  derives  all  his  power,  not, 
like  an  administrator,  from  the  government  of 
the  country,  but  from  the  will  of  his  testator. 

The  debts  due  to  the  estate  follow  the  person 
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of  the  creditor,  not  tliat  of  the  debtor,  and  the 
disi)asition  of  them  is  to  be  governed  by  the 
laws  of  that  country  of  which  the  testator  was 
a  subject,  e  Bos.  dt  PiiU.  2^9,  280,  Bruce  v. 
Bruee;  S  Vez.  jun.  200,  BempdeD.  Johnston;  Ap- 
jHSndix  to  C(H>})er*8  Bankrupt  Law,  29,  BabUle's 
Opinion;  Vat.  b.  2,  c.  3,  «.  8,  109,  110,  111;  3 
D(dl.  370,  377,  {note;)  4  T.  R.  18^,  175,  Hunter 

T.  Potts. 

The  case  of  Fenwick  t.  Sears,  ante,  vol.  1,  p. 
259,  was  that  of  an  administrator  who  derives 
his  whole  authority  from  the  laws  of  the  place; 
it  therefore  cannot  decide  the  present  case,  which 
is  that  of  an  executor  who  derives  his  whole 
321*]  authority  from  the  will  of  his  *testator. 
That  case,  too,  was  decided  under  the  peculiar 
laws  of  Maryland,  which  differ  from  those  of 
Virginia  upon  this  subject.  Bjr  the  law  of  Mary- 
land, 1798,  c.  101,  s.  4,  no  alien  can  be  an  ex- 
ec\itor  or  administrator. 

But  it  is  said  that  the  rights  of  creditors  re- 
quire that  the  executor  should  give  security  for 
the  faithful  administration  of  the  estate.  But 
this  would  be  of  no  avail,  if  the  executor,  after 

f'ving  security,  should  choose  to  return  to 
ngland.  For,  according  to  the  decision  of  the 
court  of  appeals  of  Virginia,  in  the  case  of 
Baylor's  Executors,  a  creditor  cannot  maintain 
an  action  against  the  sureties  of  an  executor, 
until  he  has  proved  his  debt  by  an  action  and 
judgment  against  the  executor,  and  proved  a 
devastavit  also,  b^  a  suit.  But  he  can  never  get 
a  judgment  agamst  an  executor,  who  is  not 
found  in  the  state;  and,  consequently,  can 
never  have  judgment  against  the  surety.  But 
if  an  executor  be  absent,  the  creditor  may,  in 
chancery,  attach  the  assets.  A  voluntary  pay- 
ment to  an  executor  without  letters  testamen- 
tary, in  Virginia,  is  good.  Why,  then,  should 
not  the  executor  be  permitted  to  sue? 

If  no  purpose  of  justice  is  to  be  answered  by 
refusing  the  right  to  sue;  and  if  it  is  not  refused 
by  the  positive  laws  of  Virginia,  a  strong  ail- 
ment may  be  drawn  from  5ie  inconvenience  of 
obliging  an  executor  to  procure  letters  testamen- 
tary in  eveiT  state  in  the  union,  and,  perhaps, 
for  very  tritling  debts. 

Swann,  contra.  The  case  of  Fenwick  v.  Sears 
has  settled  the  question,  as  to  a  foreign  admin- 
istrator. In  what  does  that  differ  from  the  case 
of  a  foreign  executor?  It  is  said  that  the  latter 
derives  his  authority  from  the  will,  which  is  a 
universal  title.  But  the  authority  under  the 
will  is  inchoate,  until  completed  by  the  probate, 
and  is  limited  to  a  very  few  acts.  It  is  certain 
that  an  executor,  before  probate,  cannot  obtain 
a  judgment.  The  ordinary  in  England,  and 
the  court  in  Vir^nia,  may  refuse  an  executor, 
who  is  under  a  disability ;  for  example,  an  alien 
enemy;  an  infant  under  seventeen;  an  idiot, 
322*]  &c.  Until,  therefore,  he  is  *received, 
his  capacity  to  act  is  not  decided  by  the  only 
competent  tribunal. 

In  England,  the  ordinary  cannot  require  se- 
cimty  from  an  executor.  2  Bac.  Abr.  376, 377. 
It  can  only  be  done  by  the  court  of  chancery 
considering  him  as  a  trustee,  when  there  is 
good  ground  to  apprehend  his  wasting  the  es- 
tate. In  Virginia,  the  interest  of  creditors,  leg- 
atees and  distributees,  is  attended  to.  Yet 
their  interest  might  be  destroyed,  if  the  execu- 
tor was  permitted  to  receive  money,  or  give  an 
acquittance  before  he  had  given  security.     It  is, 
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therefore,  questionable,  whether  an  executor, 
in  Virginia,  can  do  any  valid  act  until  'he  has 
qualified  himself  according  to  law. 

It  is  also  doubtful  whether  the  assets  can  be 
attached,  3  Wilson,  297,  for  that  would  invert 
the  order  of  administration.  If  they  cannot, 
a  foreign  executor  might,  by  his  *  attorney . 
withdraw  all  the  assets,  and  leave  the  creditors 
without  remedy.  A  judgment  creditor  here 
would  have  a  preference.  But  if  he  sues  in 
England  upon  a  judgment  of  this  country,  his 
claim  is  reduced  to  a  simple  contract. 

Probate  in  a  peculiar  jurisdiction  will  not 
support  a  suit  out  of  that  jurisdiction.  It  wo  uld 
be  strano^,  therefore,  if  a  probate,  even  in  the 
prerogative  court,  which  is  the  present  case, 
should  extend  across  ^he  Atlantic  into  a  foreign 
country.  /  Ld.  Baym.  562,  HiUiard  t.  Cox;  2 
Ld.  Baym.  855,  856,  Adams  v.  Savage. 

The  laws  of  Virginia  have  provided  for  the 
probate  of  all  wills,  foreign  as  well  as  domestic. 
P.  P.  162,  s.  U  and  15. 

C.  Lee,  in  reply.  By  the  civil  law,  the  exec- 
utor succeeds  to  all  the  movables  and  personal 
estate,  and  credits  of  his  testator.  Ills  title 
is  derived  from  the  will,  and  his  powers  are  as 
great  as  those  of  his  testator  were.  2  Bl.  Com. 
510. 

*The  will  is  to  be  proved  where  the  [*323 
testator  died,  and  the  property  is  to  be  distrib- 
uted according  to  the  laws  of  that  country. 

The  whole  estate,  wherever  situated,  is  to  be 
distributed  according  to  one  law.  If  a  foreign 
executor  should  give  bond  in  Virginia,  by 
which  law  is  he  to  be  governed?  Can  there  be 
two  executors  of  the  same  will,  governed  by 
different  laws,  as  to  their  administration?  Can 
strangers  interfere  and  get  administration?  It 
is  true,  the  municipal  laws  may  bind  property 
in  the  country ;  but  if  no  such  laws,  tlien  the 
property  is  governed  by  ^)fcie  laws  of  the  country 
where  the  testator  had  his  domicile.  Security 
ought  not  to  be  required  here,  if  not  required  in 
England ;  and  if  taken  in  England,  it  ou^ht  not  to 
be  required  here.  (See  Targefs  opinion  upon 
the  liuchess  of  Kingston's  will,  in  CoUectanen 
Juridica.) 

February  19.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court. 

Tlie  question  in  this  case  is,  whether  the  ex- 
ecutor of  a  person  who  dies  in  a  forei^  countr}', 
can  maintain  an  action  in  this,  by  virtue  of  let- 
ters testamentary  granted  to  him  in  his  own 
country. 

It  is  contended  that  this  case  differs  from  that 
of  an  administrator,  which  was  formerly  de 
cided  in  this  court,  because  an  administrator 
derives  his  power  over  the  estate  of  his  intestate 
from  the  grant  of  the  administration ;  but  an  ex- 
ecutor derives  it  from  the  will  of  his  testator, 
which  has  invested  him  with  his  whole  person- 
al estate,  wherever  it  may  be. 

This  distinction  does  certainly  exist;  but  the 
consequences  deduced  from  it,  do  not  seem  to 
follow.  If  an  executor  derived  from  the  will 
of  his  testator  a  power  to  maintain  a  suit,  and  ol>- 
tain  a  judgment  for  a  debt  due  to  his  testator,  it 
would  seem  reasonable  that  he  should  ejcercise 
that  power,  wherever  the  authority  of  the  will 
was  acknowledged;  but  if  he  maintains  the 
*suit  by  virtue  of  his  letters  testamen-  [*324 
tary,  he  can  only  sue  in  courts  to  which  the 
power  of  those  letters  extends.     It  is  not,  and 
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cannot,  be  denied,  tliat  he  sues  by  virtue  of  his 
k'tlers  t(»stamentary;  and,  consequent!}',  in  this 
particular,  lie  comes  within  the  principle  which 
wai*  decided  by  the  court  in  the  case  of  an  ad- 
mi  nistnitor. 

All  ni^ht-s  to  personal  property  are  admitted 
to  l)e  re.ijulatcd  by  the  laws  of  the  country  in 
which  t!ie  testator  lived;  but  the  suits  for  those 
rights  must  be  governed  by  the  laws  of  that 
country  in  which  the  tribunal  is  placed.  No 
man  can  sue  in  the  courts  of  any  country,  what- 
I'ver  bis  rights  may  be,  unless  in  conformity 
with  the  ruhs  prescribed  by  the  laws  of  that 
country. 

The*  court  can  perceive  the  inconvenience 
which  may  often  result  from  this  principle,  but 
it  is  an  inconvenience  for  which  no  remedy  is 
within  the  reach  of  this  tribunal. 

JudgriH'iii  affirmrd. 


CiK-d— 15  Pet.  6:  0  WaU.  400;  1  ClitT.  128,  131,  132 ; 
Wiiol  w.  .38S ;  4  Cranch.  C.  C.  36 ;  1  Mason,  408 ;  3  Ma- 
•9on.  90:  8  Otto,  595. 


SCOTT 

p. 

NEGRO  LONDON. 

If  the  uwner  of  a  slave  removing  into  VirifinJa, 
shall  take  tli«  oath  required  by  the  act  of  Assem- 
bly, within  sixty  days  after  the  removal  of  the 
owner.  It  shali  prevent  the  slave  from  flrainlntf  bis 
freedom,  although  be  was  brougrht  into  vlrtrinla  by 
a  person  claiinloir  and  exercising  the  rivht  of  own- 
ership over  him  eleven  months  before  the  removal 
of  the  tru(»  owner:  and  altbout^h  the  person  who 
t)rouKht  him  in  never  took  the  oath;  and  although 
the  xlAve  reDudne*!  in  Virgrinia  more  ^un  12  months ; 
jind  althougrh  the  true  owner  never  brought  him  in. 

ERROR  to  the  circuit  court  of  the  District  of 
Colombia,  sittinsr  at  Alexandria. 

Negro  liOndon  brought  an  action  of  assault 
and  batter}'  against  8cbtt,  to  try  his  right  to 
freedom.  'His  claim  was  grounded  upon  the 
act  of  assemblv  of  Virginia,  of  the  17th  Decem- 
»xT.  1792,  P.  P.  ISO,  the  2d  section  of  which  is 
in  these  words:  "Slaves  which  shall  hereafter 
1h*  brought  into  this  commonwealth,  and  kept 
t  lierein  one  whole  year  together,  or  so  long  at 
different  times  as  shall  amount  to  one  year, 
shall  be  free." 

The  3d  section  imposes  a  penalty  upon  everj' 
p#.»r8on  importing  slaves  contrary  to  the  act. 
^^25*1 "  *The  4th  section  is  in  these  words: 
•  •  Provided,  that  nothing  in  this  act  contained, 
shall  l)e  construed  to  extend  to  those  who  may 
incline  to  remove  from  any  of  the  Unit(  d  States, 
jiiid  become  citizens  of  this,  if,  within  sixty 
days  after  such  removal,  he  or  she  shall  take 
the  following  oath,  before  some  justice  of  the 
IH»«ice  of  this  commonwealth:  *  I,  A.  B.,  do 
swear,  that  my  removal  into  the  state  of  Virginia 
was  with  no  inteiit  of  evading  the  laws  for  pre- 
venting the  further  importation  of  slaves,  nor 
have  I  brought  with  me  any  slaves  with  an  in- 
lontion  of  si^lling  them,  nor  have  any  of  the 
'slaves  which  I  have  brought  with  me  been 
importi^l  from  Africa,  or  any  of  the  West  India 
islands,  since  the  first  day  of  November,  one 
thousand  seven  hundred  and  seventy-eight.  So 
h«^lp  me  God.' 

•'  Xor  to  any  person  claiming  slaves  by  de- 
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scent,  marriage  or  devise;  nor  to  any  citizens  of 
this  commonwealth  being  now  the  actual  own- 
ers of  slaves  within  any  of  the  United  States, 
and  removing  such  hither ;  nor  to  travelers  or 
others  making  a  transient  stay,  and  bringing 
.slaves  for  necessary  attendance,  and  carrying 
them  out  again." 

The  defendant  below  took  a  bill  of  excep- 
tions, which  stated,  in  substance,  the  following 
facts: 

The  defendant's  father,  claiming  to  own  the 
plaintiff  as  his  slave,  brought  him  from  3Iary- 
land  into  Alexandria,  in  July,  1802,  without 
the  knowledge  or  cons(*nt  of  the  defendant, 
and  hired  him  out  in  Alexandria  until  his 
death,  which  happened  about  Christmas  in  the 
same  year.  The  plaintiff  has  continued  to  reside 
in  Alexandria  until  the  present  time,  except 
about  three  weeks  in  April,  1808.  The  defend- 
ant's father  never  took  the  oath  required  by  the 
4th  section  of  the  act.  The  defendant,  in  March, 
1803,  got  possession  of  the  plaintiff,  and  in 
April  following,  being  then  a  resident  of  Mary- 
land, but  intending  to  remove  to  Alexandria, 
hired  him  out  in  Alexandria,  claiming  him  as  his 
slave,  under  a  bill  of  sale  from  Thomas  Contee, 
dated  the  3d  of  September,  1800.  The  defend- 
ant  came  from  Maryland  in  June,  1803,  and, 
on  the  5th  of  July  next  following,  took  the  oath 
prescribed  by  the  4th  section  of  the  act.  Where- 
upon the  court  instructed  the  jury,  that  if  they 
should  be  of  opinion,  from  the  evidence,  that  the 
defendant's  father  brought  the  *plaint-  [*326 
iff  from  the  state  of  Maryland  into  the  county 
of  Alexandria  in  the  year,  1802,  and  exercised 
acts  of  ownership  over  the  plaintiff,  and  hired 
him  out  as  his  slave,  and  that  the  plaintiff  has 
been  kept  in  the  county  of  Alexandria  one 
whole  year,  or  so  long  at  different  times  as 
amount  to  a  whole  year,  from  the  importation 
to  the  bringing  of  the  action,  and  that  no^other 
oath  was  made  than  that  which  the  defendant 
has  offered  in  evidence  as  aforesaid,  then  the 
plaintiff  is  entitled  to  his  freedom,  although  the 
jury  should  be  satisfied  that  he  was  the  prop- 
erty of  the  defendant  at  the  time  he  was  so 
brought  into  the  town  of  Alexandria. 

E.  J.  Lee,  for  the  plaintiff  in  error.  At  the 
time  the  plaintiff  in  error  took  the  oath,  the 
negro  had  not  been  kept  a  year  in  the  county 
of  Alexandria;  the  forfeiture  had  not  accrued; 
the  oath  was  taken  within  sixty  days  after  the 
removal  of  his  owner.  The  importation  by  the 
father,  without  the  knowledge  or  consent  of 
his  son,  the  owner,  did  not  oblige  the  latter  to 
take  the  oath  within  sixty  days  after  such 
importation.  The  act  is  penal,  and  is,  there- 
fore, to  be  constnied  strictly.  No  prosecution 
against  the  son,  for  the  penalty  under  the  third 
section  of  the  act,  could  have  been  maintained 
upon  such  an  importation  by  the  father.  The 
oath  by  the  son  would  have  been  a  good  defense. 
The  act  does  not  say  it  sliall  be  taken  within 
sixty  days  aft€r  the  importation  of  the  slave, 
but  within  sixty  days  after  the  removal  of  the 
owner. 

The  opinion  of  the  court  below  was,  that  the 
oath  ouglit  to  have  been  taken  within  sixty 
davs  after  the  removal  of  the  negro.* 


1.— The  opinion  of  the  court  below  seems  to  have 
been  misunderstood  by  the  counsel.  The  f?rounds 
upon  which  that  court  decided  are  believed  to  be, 
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327*]  *C.  Lee,  contra.  The  ffeneral  rule 
is,  that  a  slave  imported  shall  be  tree.  Is  the 
present  case  within  the  exception? 

The  father,  being  in  possession  of  the  slave, 
claiming  title  and  exercising  authority  as  owner, 
brought  him  from  Maryland  into  Alexandria.  If 
he  did  so  without  authority  from  the  son,  and 
if  the  son  was  the  true  owner,  and  if  the  slave 
was  lost  by  the  negligence,  or  in  consequence  of 
the  act  of  the  father,  lie  is  liable  to  the  son.  The 
father,  therefore,  was  a  person  to  whom  the 
effects  of  the  2d  section  would  extend,  and  to 
save  himself  from  those  effects,  it  was  his  duty 
to  have  taken  the  oath  pi-escribed  by  the  4th 
section. 

328*]  *But  it  is  clearly  to  be  inferred  from 
the  4th  section,  taken  together  with  the  words 
of  the  oath,  that  the  oath  will  protect  the  owner's 
title  only  to  such  slaves  as  he  shall  bring  with 
him  when  he  comes  to  reside  in  Virginia.  The 
words  are,  that  nothing  in  the  act  shall  extend 
to  him  who  may  incline  to  remove,  if,  within 
sixty  days  after  "such  removal,"  he  shall  make 
oath  that  he  has  not  "brought  with  him  any 
slaves,"  with  an  intention  of  selling  them.  It 
is  not  meant  to  say  that  the  slave  must  come  in 
at  the  same  instant  with  the  owner,  but  it  must 
be  all  part  of  one  transaction.  The  son  never 
brought  the  slave  into  Alexandria.  He  was  not 
brought  with  the  intent  of  residing  here  with 
the  son. 

Suppose  the  son  had  never  come  to  reside  in 
Alexandria,  and  the  slave  had  been  kept  by  the 
father,  in  Alexandria,  more  than  a  year,  what 
could  prevent  the  slave  from  obtaining  his  free- 
dom? Could  it  be  objected,  that  the  father  was 
not  the  true  owner,  and  that  the  slave  was  kept 
there  without  the  knowledge  and  consent  of  the 
son?  Again,  suppose  the  son  had  not  come  till 
after  the  slave  had  been  kept  in  Alexandria  a 
year  by  the  father,  and  the  son  should  then, 
within  sixty  days  after  his  removal,  take  the 
oath,  Would  that  destroy  the  slave's  right  to 
freedom?  If  it  would  not,  it  must  be  because 
the  son  could  not  connect  the  importation  of  the 


slave  with  his  own  removal.  Why  could  he  not 
connect  an  importation  made  thirteen  months 
before  his  removal,  as  well  as  an  importation 
made  eleven  months  before  his  removal?  Is  il 
because  a  right  to  freedom  had  vested  in  tlie 
slave  before  the  removal  of  the  son?  That  can- 
not be;  because  the  proviso  says,  that  nothing^ 
in  the  act  contained  shall  extend  to  those  who 
may  incline  to  remove,  if,  within  sixty  days  after 
such  removal,  they  will  take  the  oath.  The  word 
nothing  refers  as  well  to  the  year's  residence,  uk 
to  the  first  importation  of  the  slave.  It  might 
be  said,  therefore,  that  the  son  did  incline  to 
remove;  and  within  sixty  days  after  such  re- 
moval, did  take  the  path,  and,  therefore,  he  ik 
not  to  be  affected  by  the  year's  residence.  The 
length  to  which  this  argument  may  be  carried, 
shows  its  sophistry.  It  leads  to  the  entire  de- 
struction of  the  second  section  of  the  act ;  for 
if  the  true  owner  may  come,  and  make  oath 
after  one  year,  he  *may  after  fifty.  The  [*320 
proviso,  therefore,  must  be  limited  to  an  ina- 
portation  of  the  slave  with  his  owner.  Upon 
this  construction,  it  will  read  thus:  "  Provided 
that  nothing  in  this  act  shall  extend  to  those  who 
shall  remove  with  their  slaves,  and  who  shall* 
within  sixty  days  after  such  removal,  take  the 
oath." 

But  the  son  did  not  remove  with  his  slave,  and» 
therefore,  is  not  within  the  benefit  of  the  proviso. 

Jones,  in-  reply.  A  slave  does  not,  under  this^ 
act,  gain  his  freedom,  unless  he  was  brought  in 
by  his  true  owner.  The  acquisition  of  freedona 
by  the  slave  is  a  part  of  the  penalty  upon  the 
owner,  for  violating  the  law.  The  freedom  caii 
only  be  acquired  in  a  case  where  the  owner  is 
liable  to  the  penalty  of  200  dollars  under  the  8d 
section. 

When  the  owner  and  the  slave  do  not  come 
in  at  the  same  time,  the  sixty  days  begin  to  run 
from  the  time  of  the  removal  of  the  master.  If 
the  owner  comes  before  the  slave  has  resided 
one  year  in  Virginia,  it  is  sufficient. 

February  19.  Marshall,  Cfi.  «/.,  delivered 
the  opinion  of  the  Court. 


not  that  the  son  was  bound  to  take  the  oath  within 
sixty  days  after  the  removal  of  the  slave  by  the 
father,  but  that  the  father  ouKht  to  have  taken  the 
oath  within  sixty  days  after  his  removal  with  the 
slave.  The  act  does  not  require  the  oath  to  bo 
taken  by  the  person  who  has  the  absolute  property 
of  the  slave,  but  by  him  who  brings  a  slave  into  the 
state.  The  words  of  the  oath  nre,  **nor  have  I 
brought  with  me  any  slaves  with  an  intention  of 
sellinfT  them."  The  boit  .mJiirht  pafely  take  the 
oath,  and  sell  the  slave  immediately,  for  he  did  not 
bring*  the  slave  with  him.  The  son  would  not  have 
been  liable  to  the  penalty  of  200  dollars  under  the 
3d  section,  because  he  did  not  import  the  slave; 
but  the  father  would,  because  he  did  import  him. 

The  right  to  freedom  which  the  slave  acquires  is 
not  a  mere  penalty  on  the  owner,  but  an  independ- 
ent right,  not  to  be  controlled  by  its  consequences. 
The  object  of  the  act  was  to  discourage,  and  grad- 
ually to  abolish  slavery ;  or  at  lea^t  to  prevent  ita 
increase.  Two  means  were  adopted  by  the  legisla- 
ture. One  was  the  prevention  of  further  Importa- 
titms ;  the  other  was  the  emancipation  of  such  as 
should  be  imported  contrary  to  the  act.  This  eman- 
cipation was  not  a  penalty  intended  solely  to  pre- 
vent importation,  but  a  specific  remedy  for  the 
evil  after  it  had  happened.  The  penalty  of  200 
dollars,  under  the  3d  section,  was  the  preventive 
means,  and  the  emancipation,  under  the  2d  sec- 
tion, was  the  remedial  means  of  accomplishing  the 
object  of  the  legislature.  The  evil  was  not  the 
Importation  of  freemen,  but  of  slaves.  To  make 
slaves  free  was,  therefore,  as  direct  an  accomplish- 

450 


ment  of  their  object,  as  to  prevent  their  importH- 
tion.  The  act  could  not  intend  that  the  right  to 
freedom,  given  by  the  2d  section,  should  depend 
upon  a  title  litigated  between  two  persons,  each 
claiming  to  be  the  owner.  The  words  are,  "  slaves, 
which  shall  hereafter  be  brought  into  this  common- 
wealth," not  by  their  owners,  but  by  any  persou 
clniming  and  exercising  authority  over  them.  If  a 
stranger  should  take  a  slave  from  Maryland.  claiiii> 
ing  title,  and  bring  him  into  Virginia,  and  keep 
him  there  a  year,  the  slave  must,  lender  the  2d  sec- 
tion of  the  act,  be  free.  And  the  remedy  of  the 
true  owner  must  be  against  the  wrong-doer,  in  the 
same  manner  as  against  a  roan  who  should,  with- 
out authority,  take  his  slave  from  Maryland,  and  in 
attempting  to  cross  the  Potomac,  the  slave  should 
be  drowned.  8o,  in  this  case,  if  the  father,  without 
authority  from  the  son,  brought  the  slave  from 
Maryland  into  Alexandria^  and  the  slave  thereby 
gains  his  f ree^dom.  by  the  negligence  of  the  father, 
the  father  is  liable  to  the  son.  The  right  of  the 
slave  to  his  freedom  does  not  depend  upon  the  crime 
of  the  person  who  may  In  law  l>e  adjudged  to  be 
the  true  owner.  It  is  sufficient  for  the  slave  to  show 
that  the  person  in  whose  possession  and  undi*j- 
whose  control  he  was,  and  who  claimed  and  exer- 
cised over  him  the  authority  of  an  owner,  has  vio- 
lated the  law,  and  done  the  act  which,  by  law,  «m- 
fersupon  him  hisfroedom.  The  consequential  dam- 
age to  the  owner  cannot  affect  the  true  slave.  Ht- 
was  not  the  cause  of  the  injur>-.  The  true  owner 
must  loc»k  to  the  author  of  the  injury',  against  whom 
the  laws  have  provided  him  a  remedy. 

Cranoh  8. 
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This  case  arises  under  a  clause  in  an  act  of 
the  Virginia  assembly,  giving  freedom  to  slaves 
who  shall  be  brought  thereafter  into  that  state, 
and  kept  therein  one  whole  year  together,  or  so 
long  at  different  times  as  shall  amount  to  one 
^ear;  and  under  a  proviso  of  the  same  act,  that 
It  .shall  not  extend  to  any  person  who  may  in- 
cline to  remove  from  anv  oi  the  United  States, 
and  become  citizens  of  this,  if,  within  sixty  days 
after  such  removal,  he  shall  take  an  oath  which 
is  prescribed  in  the  act. 

The  negro  London  was  brought  from  Mary- 
land into  Alexandria,  where  he  was  hired  out 
in  the  year  1802;  some  months  after  which,  his 
master,  the  plaintiff  in  error,  also  removed  into 
330*]  Alexandria,  and  within  the  *year  from 
the  time  the  ncsro  was  brought  in,*  and  also 
within  the  sixty  aays  from  the  time  the  plaintiff 
in  error  removed  to  Alexandria,  the  oath  pre- 
scribed by  the  law  was  taken. 

No  right  to  freedom  having  vested  in  London 
at  the  time  this  oath  was  taken,  the  question  Is, 
has  it  brought  the  plaintiff  within  the  proviso 
of  the  act? 

That  the  plaintiff  is  within  the  letter  of  the 
proviso,  is  unquestionable.  He  is  a  person  who 
inclined  to  remove  from  one  of  the  United 
States  into  Virginia,  who  actually  did  remove, 
and  who  took  the  requisite  oath  within  the  lim- 
ited time. 

But  it  is  contended,  in  behalf  of  the  defend- 
ant in  error,  that  the  acts  of  bringing  the  negro 
into  the  state,  and  of  removing  into  it,  must  be 
concomitant,  in  order  to  brin^  the  case  within 
the  proviso ;  or,  in  other  wor<&,  that  the  owner 
must  be  a  person  "inclining  to  remove  into  the 
8tut«,*'  at  the  time  the  slave  was  brought  in. 
This  inaccuracy  of  construction  seems  to  be 
founded  on  the  idea,  that  the  penalty  of  forfeit- 
ing the  property  accrues  on  bringing  the  slave 
into  the  state,  whereas  it  attaches  on  his  contin- 
uance in  the  state  for  twelve  months.  Till  such 
continuance  has  taken  place,  the  offense  has  not 
been  committed.  If,  then,  all  the  acts  which 
bring  a  person  within  the  proviso,  are  perform- 
ed before  the  right  to  freedom  is  vested,  and 
before  the  provisions  of  the  act  have  been  in- 
fracted, it  seems  to  the  court,  that  the  rights  of 
the  party  remain  unaffected  by  the  act. 

If  London  had  been  ordereu  to  Maryland  for 
a  day,  and  then  brought  with  his  master  into 
Alexandria,  the  construction  of  his  counsel 
would  be  satisfied ;  and  it  seems  strange,  where 
the  letter  of  a  law  has  not  been  violated,  that 
such  an  unimportant  circumstance  should  affect 
its  spirit. 

Unless  this  mode  be  admitted  of  coming  with- 
in the  proviso,  a  person  inclining  to  remove  into 
Virginia,  whose  slaves  had  preceded  him,  though 
not  for  one  year,  could  not  bring  himself  with- 
in, or  avoid  the  forfeiture,  although  permittina^ 
33 1*]  them  to  come  into  that  state  was  no  *o^ 
fense;  a  construction  of  the  tict  which  the  court 
cannot  think  consistent  with  its  spirit  or  letter. 

This  court  is.  therefore,  of  opinion,  that  the 
circuit  court  ^rred  in  directing  the  jury  that, 
under  the  circumstances  stated,  the  plaintiff  be- 
low was  entitled  to  his  freedom,  and  doth  re- 
verse the  judgment  rendered  by  the  circuit 
court,  and  remand  the  cause  for  further  pro- 
ceedings. 

Judgment  rerersed. 
Cranch  3. 


WISE  V.  WITHERS. 

A  Justice  of  the  peace  in  the  District  of  Colum- 
bia is  an  officer  of  tke  govern mont  of  the  United 
States,  and  is  exempt  from  militia  duty. 

The  court  martial  has  not  exclu.^ive  Jurisdiction 
of  that  question,  and  its  sentence  is  not  conclusive. 

Trespass  lies  against  a  collector  of  militia  lines^ 
who  distrains  for  a  fine  imposed  by  a  court  martial, 
upon  a  person  not  liable  to  be  enrolled  in  the  mi- 
litia, the  court-martial  having  no  Jurisdiction  in 
such  cases. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  in  an  action  of  trespass  vi  et  ar- 
trum,  for  entering  the  plaintiff's  house  and  tak- 
ing away  his  goods.  The  defendant  justified  as- 
collector  of  militia  fines.  The  plaintiff  replied, 
that  at  the  time  when,  &c.,  he  was  one  of  the 
United  States'  justices  of  the  peace  for  the 
county  of  Alexandria.  This  replication,  upon 
a  general  demurrer,  was,  by  a  majority  of  the 
court  below,  adjudged  bad;  whereupon  the 
plaintiff  sued  out  a  writ  of  error,  and  the  ques- 
tions made  on  the  argument  were, 

1.  Whether  a  justice  of  the  peace,  for  the 
county  of  Alexandria,  was  liable  to  do  militia 
duty?    and, 

2.  Whether  an  action  of  trespass  will  lie 
against  the  officer  who  makes  distress,  for  a 
fine  assessed  uix)n  a  justice  of  the  peace  by  a 
court-martial? 

C.  Lee,  for  the  plaintiff  in  error.  This  case 
depends  upon  the  act  of  Congress  of  March 
3d,  1803,  entitled,  "An  act  more  effectually  to 
provide  for  the  organization  of  the  militia  of 
the  District  of  Columbia,"  vol.  6,  p.  2ci7. 

*The  6th  section  says,  "  that  the  com-  [♦332 
manding  officers  of*^  companies  shall  enroll 
every  able-bodied  white  male,  iH'twecm  the  ages 
of  eighteen  and  forty -five  years,  (except  such 
as  are  exempt  from  military  duty  by  the  laws 
of  the  United  States,)  resident  within  his  dis- 
trict." 

The  act  of  Congress  of  the  8th  of  Ma}",  1792, 
vol.  2,  p.  93y  ».  X?,  exempts  from  militia  duty 
"the  vice  president  of  the  United  States;  the 
officers,  judicial  and  •executive,  of  the  govern- 
ment of  the  United  States;  the  members  of 
both  houses  of  Congress,  and  their  respective 
officers;  all  custom-house  officers,  with  their 
clerks;  all  post  officers,  and  stage  drivers,  who 
are  employed  in  the  care  and  conveyance  of  the 
mail  of  the  post  office  of  the  United  States;  all 
ferrymen,  employed  at  any  feiTv  on  the  post- 
road;  all  inspectors  of  exports;  all  pilots;  all 
mariners  actually  employed  in  the  sea  service 
of  any  citizen  or  merchant  within  the  United 
States;  and  all  persons  who  now  are,  or  may 
hereafter  be,  exempted  by  the  laws  of  the  re- 
spective states. " 

This  act  applies  not  only  to  such  officers  n.H 
then  existed,  but  to  all  such  as  mi*;^bt  thereafter 
be  created. 

If  the  plaintiff  is  an  ofiicer.  judicial,  or  execu- 
tive, of  the  government  of  the  United  States, 
he  is  exempted. 

In  Mwrbury'%  Ccmt,  ante,  roL  J,  p.  PJS,  this 
court  decided  that  a  justice  of  the  peace,  for  the 
District  of  Columbia,  was  an  officer,  and  that 
he  became  such  a.s  soon  as  the  conunission  was 
signed,  sealed  and  ready  to  be  delivered.  If 
the  commLssion,  therefore,  is  a  criterion  to  de- 
cide who  is  an  officer,  we  are  at  a  loss  to  con- 
ceive what  objection  can  be  taken. 
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The  justices  of  the  peace  for  the  District  of 
Columbia  are  appointed  by  the  President  of  the 
United  States,  %  and  with  the  advice  and 
consent  of  the  senate,  and  are  commissioned  by 
tlie  President.  Their  powers  and  duties  are 
prescribed  by  the  act  of  Congress,  "concerning 
the  District  of  Columbia,"  to/.  6,  p.  271,  s.  11. 
Whether  those  powers  are  judicial  or  executive, 
or  both,  is  immaterial. 
333*]    *Jonea,  contra. 

1.  A  justice  of  the  peace,  in  the  District  of 
Columbia,  is  not  a  judicial  officer  of  the  gov- 
ernment of  the  United  States. 

By  the  act  of  Congress,  those  appointed  for 
the  county  of  Alexandria  are  to  exercise  the 
same  powei-s  and  duties  as  justices  of  the  peace 
in  Virginia.  The  expression  in  the  act  of  1792, 
'•officers  judicial  of  the  government  of  the 
United  States."  means  only  the  judges  of  the 
Supreme  and  inferior  courts  of  the  United 
States.  Justices  of  the  peace  in  the  States 
are  not  considered  as  judicial  officers.  By 
the  constitution  of  Massachusetts,  the  judi- 
cial officers  are  to  hold  their  offices  during  good 
behavior,  and  yet  the  commissions  of  justices 
of  the  peace  are  limited  to  seven  years.  So  the 
constitution  of  the  United  States  says,  that  the 
judges,  both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  be- 
havior; but  by  the  act  of  Congress,  the  justices 
of  the  peace  in  the  District  of  Columbia  are  to 
hold  their  offices  only  for  live  years.  These  jus- 
tices, therefore,  are  either  not  judges,  or  the 
constitution  has,  in  this  respect,  been  violated. 
It  is  plain,  however,  that  Congress  did  not  con- 
sider them  as  judges.  A  sheriff  sometimes  acts 
as  a  judicial  officer  in  liolding  elections;  and 
some  of  the  officers  in  the  executive  depart- 
ments exercise  judicial  functions  in  many  cases, 
but  they  arc  not,  therefore,  judges.  An  act  of 
Congress  may  give  judicial  powers  to  certain 
officers,  but  they  are  not,  therefore,  judges. 

2.  He  is  not  an  executive  officer  '•  of  the  gov- 
ernment of  the  United  States."  This  descrip- 
tion was  intended,  by  the  act  of  1792,  to  com- 
prehend only  the  officers  of  the  superior  depart- 
ment's, or  those  which  strictly  constitute  the 
arovemment  of  the  United  States,  in  its  limited 
sense.  This  is  to  be  inferred,  because  the  act 
goes  on  to  enumerate,  by  name,  all  the  inferior 
officers  which  it  meant  to  exempt.  Why  enu- 
merate, if  the  general  description  comprehended 
the  whole  ? 

3.  The  circuit  court  of  the  District  of  Colum- 
bia has  not  jurisdiction  of  this  question.  The 
334*]  question  who  is  *to  be  enrolled  in  the 
militia,  and  the  assessment  of  the  fines,  are  mat- 
ters submitted  exclusively  to  the  courts-martial, 
which  are  courts  of  peculiar  and  extraordinary 
jurisdiction,  specially  appointed  for  that  pur- 
pose, by  the  act  of  Congress,  vol.  6,  p.  2^4,  s.  8. 
The  words  are,  the  "  presiding  officer  shall  lay 
before  the  said  court  (the  battalion  court  of 
inquirj^)  all  the  delinquencies  as  directed  by 
law,  whereupon  they  shall  proceed  to  hear  and 
■determine."  There  is  no  provision  for  revising 
the  decisions  of  those  courts-martial. 

They  are  tinal  and  conclusive,  like  those 
of  an  ecclesiastical  court,  Qr  a  court  of  admi- 
raltv. 

If  they  have  jurisdiction,  and  especially  if 
they  have  exdiLsive  and  final  jurisdiction,  in  the 
case,  the  ofiicer  who  executes  their  orders  is 
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justified.     lie  cannot  be  considered  88  a  tres- 
passer. 

C.  Lee,  in  reply.  There  can  be  no  doubt  but 
the  plaintiff  is  an  officer.  There  can  b©  as  little 
that  he  is  an  officer  judicial  or  executive,  or 
l)oth ;  and  if  he  is  not  an  officer  of  the  govern- 
ment of  the  United  States,  he  is  not  the  officer 
of  any  other  government.  There  is  no  distinc- 
tion between  an  officer  of  the  United  State® 
and  an  officeT  of  the  government  of  the  United 
States.  An  officer  appointed  by  the  President 
of  the  United  States,  to  an  office  created  by  a 
law  of  the  United  States,  and  exercising  his 
authority  in  the  name  of  the  United  States, 
must  be  as  much  an  officer  of  the  government 
of  the  United  States,  as  any  other  officer  in  the 
United  States. 

The  reason  of  enumerating  other  officers  by 
name  was,  because  it  might,  perhaps,  be  doubten 
whether  they  would  come  under  the  general 
description  of  officers  judicial  and  executive. 

As  to  the  jurisdiction  of  the  circuit  court.  A 
limited  power  given  to  certain  tribunals,  not 
extending  to  all  persons,  cannot  control  the  gen- 
eral jurisdiction  given  to  that  court. 

Whenever  a  peculiar  limited  jurisdiction  is 
given  to  certain  persons,  and  they  exceed  it, 
not  only  their  *offlcer8,  but  they  them-  [*33S 
selves  are  liable  to  an  action.  They  are  all  sub- 
ject to  the  general  law  of  the  land.  If  this  were 
not  the  case,  and  a  court-martial  should  compel 
a  man  of  more  than  forty -five  years  of  ace,  for 
example,  to  perform  militia  duty,  and  con- 
tinue to  fine  him  from  time  to  time,  tliere  would 
be  no  redress. 

The  court-martial,  in  the  present  case,  bad  no* 
jurisdiction  over  the  person  of  the  plaintiff. 
He  was  exempt,  and,  therefore,  they  could  del- 
egate no  authority  to  their  officer. 

February  19.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court. 

In  this  case  two  points  h/ive  been  made  by 
the  plaintiff  in  error. 

1st.  That  a  justice  of  the  peace  in  the  Dis- 
trict of  Columbia  is,  by  the  laws  of  the  United 
States,  exempt  from  militia  duty. 

2d.  That  an  action  of  trespass  lies  against  the 
officer  who  makes  distress,  in  order  to  satisfy  a 
fine  assessed  upon  a  justice  of  the  peace,  by  a 
court-martial. 

1.  Is  a  justice  of  the  peace  exempt  from  mili- 
tia duty? 

The  militia  law  of  the  district  refers  to  the 
general  law  of  the  United  States,  and  adopts  the 
enumeration  there  made  of  persons  wno  have 
this  privilege.  That  enumeration  commences 
with  "the  vice  president  of  the  United  States, 
and  the  officers,  judicial  and  executive,  of  the 
government  of  the  United  States." 

It  is  contended  by  the  plaintiff,  and  denied 
by  the  defendant,  tliat  a  justice  of  the  peace, 
within  the  district,  is  either  a  judicial  or  an  ex- 
ecutive officer  of  the  government,  in  the  sense 
in  which  those  terms  are  used  in  the  law. 

*It  has  been  decided  in  this  court,  [*336 
that  a  justice  of  the  peace  is  an  officer;  nor 
can  it  be  conceived  that  the  affirmative  of  this 
proposition,  was  it  now  undecided,  could  be 
controverted.  Under  the  sanction  of  a  law,  he 
is  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  senate,  and  receives 
his  commission  from  the  President.     We  know 
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not  br  what  terms  an  officer  can  be  defined, 
which  would  not  embrace  this  description  of 
persons.  If  he  is  an  officer,  he  must  be  an 
officer  under  the  government  of  the  United 
States.  Deriving  all  his  authority  from  the 
legislature  and  President  of  the  United  States, 
he  certainly  is  not  the  officer  of  any  other  gov- 
ernment. 

But  it  is  contended  that  he  is  not  an  officer  in 
the  sense  of  the  militia  law;  that  the  meaning 
of  the  words  "  judicial  and  executive  officers  of 
ihe  government,*'  must  1^  restricted  to  the  offi- 
cers Immediately  employed  in  the  high  judicial 
and  executive  departments ;  and  in  support  of 
this  construction,  the  particular  enumeration 
which  follows  those  words  is  relied  on ;  an  enu- 
meration which,  it  is  said,  would  have  been 
useless,  had  the  legislature  used  the  words  in 
the  extendtnl  sense  contended  for  by  the  plaint- 
iff. A  distinction  has  also  been  attempted  be- 
tween an  officer  of  the  United  States  and  an 
officer  of  the  government  of  the  United  States, 
confining  the  latter  more  especially  to  those 
officers  who  are  considered  aa  belonging  to  the 
high  departments;  but,  in  this  distinction,  there 
does  not  appear  to  the  court  to  be  a  solid  dif- 
ference. They  are  terms  which  may  be  used 
indifferently  to  express  the  same  idea. 

If  a  justice  of  the  peace  is  an  officer  of  the 
government  of  the  United  States,  he  must  be 
either  a  judicial  or  an  executive  officer.  In 
fact,  his  powers,  as  defined  by  law,  seem  partly 
judicial,  and  partly  executive.  He  is,  then, 
within  the  letter  of  the  exemption,  and  of 
course  must  be  considered  as  comprehended 
■  within  its  proper  construction,  unless  there  be 
something  in  the  act  which  requires  a  contrary 
interpretation.  The  enumeration  which  follows 
this  general  description  of  officers,  is  urged  as 
furnishing  the  guide  which  shall  lead  us  to 
the  more  limited  construction.  But  to  this 
«i37*j  'argument  it  has  very  properly  been 
answered,  by  the  counsel  for  the  plaintijf,  that 
the  long  enumeration  of  characters  exempted 
from  militia  duty  which  follows,  presents  only 
one  description  of  persons;  custom  house  offi- 
cers, and  those  who  hold  a  commission  from 
the  President,  or  are  appointed  by  him:  and  of 
these  by  far  the  greater  number  do  not  hold 
,such  commission.  The  argument,  therefore, 
not  being  supported  by  the  met,  is  inapplicable 
to  the  case. 

The  law  furnishing  no  justification  for  a  de- 
[larture  from  the  plain  and  obvious  import  of 
the  words,  the  court  must,  in  conformity  with 
that  import,  declare  that  a  justice  of  the  peace, 
within  the  District  of  Columbia,  is  exempt  from 
the  performance  of  militia  duty. 

It  follows,  from  this  opinion,  that  a  court- 
martial  has  no  jurisdiction  over  a  justice  of  the 
peace,  as  a  militia-man ;  he  could  never  be  legally 
enrolled:  and  it  is  a  principle,  that  a  decision  of 
such  a  tribunal,  in  a  case  clearly  without  its 
jurisdiction,  cannot  protect  the  officer  who  exe- 
cutes it.  Tlie  court  and  the  officer  are  all  tres- 
passers. 

The  iudgraent  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Reversing:— S.  C.  1  Cr.  C.  C.  268. 

Distiag^uiHhed--3  Pet.  200. 

Cited-3  Cmnch  C.  C.  137 ;  7  How.  61 ;  20  How.  80, 
K2;  Hemp.  34;  ICiirt.  J«^;  2  Curt.  IM;  2  Abb.  U.  8. 
104:  Id.  101 ;  5  Mason,  508;  3  Wood.  412;  10 Otto,  189. 
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THE  UNITED  STATES 

V. 

GRUNDY  AND  THORNBURGH. 

Under  the  act  of  Congress  of  December  31, 1792, 
which  declares,  that  if  a  false  oath  be  taken  in  or- 
der to  procure  a  resrister  for  a  ve8<*el,  the  veasol  or 
its  value  shall  be  forfeited,  the  United  States  have 
an  election  to  proceed  against  the  vessel  as  for- 
feited, or  afrainst  the  person  who  took  the  false 
oath,  for  its  value.  But  until  that  election  is  made, 
the  property  of  the  vessel  does  not  vest  in  the 
United  States;  and  the  United  States  cannot  main- 
tain an  action  for  money  had  and  received  against 
the  assignees  of  the  persons  who  took  the  oath, 
and  who  had  become  bankrupt:  the  assignees  hav- 
ing sold  the  vessel,  and  received  the  purchase 
money,  before  seizure  of  the  vessel. 

ERROR  to  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland,  in  an 
action  for  money  had  and  received  for  the  use 
of  the  United  States,  by  the  defendants,  as  as- 
signees of  Aquila  Brown,  Jun.,  a  bankrupt;  it 
being  money  received  by  the  defendants  for  the 
sale  of  the  ship  Anthony  Mangin,  vrhich  ship 
the  United  States  alleged  was  forfeited  to  them 
by  reason  that  Brown,  in  *order  to  ob-  [*338 
tain  a  register  for  her,  as  a  ship  of  the  United 
States,  had  falsely  sworn  that  she  was  his  sole 
propertv,  when  he  knew  that  she  was  in  part 
owned  by  an  alien. 

On  the  general  issue  a  verdict  was  rendered 
for  the  defendants,  and  the  plaintiffs  took  three 
bills  of  exceptions. 

1.  The  first  stated  that  they  gave  in  evidence 
to  the  junr,  that  on  the  25th  of  November, 
1801,  and  for  several  months  before  and  after, 
Aquila  Brown,  Jun.,  a  citizen  of  the  United 
States,  and  Harman  Henry  Hackman,  a  sub- 
ject of  the  elector  of  Hanover,  were  copartners 
in  merchandise,  and  carried  on  trade  at  Balti- 
more, under  the  firm  of  Brown  &  Hackman, 
and  that  Brown,  at  the  same  time,  carried  on 
trade  at  Baltimore  on  his  separate  account,  un- 
der the  firm  of  A.  Brown,  Jun.  That  before 
that  day,  and  during  the  year  preceding,  the 
ship  Anthony  Mangin  was  built,  rigged  and 
equipped,  within  the  United  States,  for  the 
house  of  Brown  &  Hackman,  under  a  contract 
made  for  them  and  under  their  authority,  and 
was  paid  for  with  their  funds,  and  that  on  that 
day  Brown  applied  to  the  collector  for  a  regis- 
ter for  that  ship,  in  his  own  name,  and  as  nis 
sole  property,  and  for  that  purpose  took  and 
subscribed  the  usual  oath,  which  contains  an 
asseveration  that  he  then  was  the  true  and  onl^ 
owner  of  that  ship,  and  that  no  subject  or  citi- 
zen of  any  foreign  prince  or  state  was  then 
directly  or  indirectly  interested  therein,  or  in 
the  profits  or  issues  thereof;  whereupon  a  reg- 
ister was  granted  to  him  in  the  usual  form. 
That  afterwards,  and  after  the  28th  day  of  the 
same  November,  A.  Brown,  Jun.,  as  well  as 
Brown  &  Hackman,  were  declared  bankrupts, 
and  their  effects  severally  assigned,  the  defend- 
ants bemg  the  assignees  of  A.  Brown,  Jun.  The 
plaintiffs,  in  order  to  prove  that  the  ship,  at  the 
time  of  taking  the  oath,  was  the  property  of 
the  house  of  Brown  &  Hackman,  and  be- 
longed in  part  to  Hackman,  an  alien,  of- 
fered Hackman  himself  as  a  witness,  w^ho 
objected  to  be  sworn,  alleging  that  he  ought 
not  to  be  compelled  to  give  evidence  against 
his  interest.  Upon  the  voir  dire  he  explained 
his  interest  thus:  that  if  the  plaintiffs  should 
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recover  in  this  action,  the  funds  of  the  estate 
of  Brown  would  be  diminished  by  the  whole 
amount  recovered.  That  Brown  &  Hack  man 
had  drawn  and  indorsed  bills  of  exchange  to  a 
339*]  large  *amount,  which  had  come  to  the 
hands  of  me  United  States  by  indorsement, 
and  he  believed  himself  to  be  liable  therefor  in 
case  of  failure  of  the  funds  of  Brown.  Where- 
upon the  court  was  of  opinion  that  he  was  not 
a  competent  witness  for  the  plaintiffs. 

2.  The  second  bill  of  exceptions  stated  (in 
addition  to  the  facts  contained  in  the  first)  that 
the  plaintiffs,  in  order  to  prove  that  at  the  time 
of  the  oath  the  ship  was  the  property  of  Brown 
&  Hackman,  offered  to  swear  a  witness  to 
prove  that  in  a  book,  purporting  to  be  one  of 
the  books  of  account  of  Brown  &  Hackman,  in 
the  possession  of  one  of  the  assignees  of  Hack- 
man,  who  refused  to  produce  it  at  the  trial, 
although  it  was  then  in  his  possession,  he  saw 
an  entry  in  the  hand- writing  of  Hackman,  pur- 
porting to  be  made  on  the  28th  of  November, 
1801 ,  charging  the  freight  of  the  ship,  on  her 
then  intended  voyage,  to  the  debit  of  Brown, 
and  to  the  credit  of  Brown  &  Hackman.  But 
the  court  rejected  the  evidence  as  inadmissible 
for  that  purpose. 

8.  The  third  bill  of  exceptions  (in  addition 
to  the  facts  contained  in  the  former  bills)  stated 
that  the  plaintiffs  offered  to  prove,  that  at  the 
time  of  Brown's  taking  the  oath  and  obtaining 
the  register  in  his  own  name,  the  ship  was 
owned  in  part  by  Hackman,  an  alien,  and  that 
Brown  knew  the  fact  to  be  so.  That  afterwards, 
and  before  the  bringing  of  this  action.  Brown 
became  bankrupt,  and  his  effects  were  assigned 
to  the  defendants.  That  at  tlie  time  of  his 
bankruptcy,  and  of  the  assignment,  the  ship 
was  in  his  possession,  and  that  by  virtue  of  the 
assignment  the  defendants  took  her  into  their 
possession  as  part  of  the  estate  of  Brown,  and 
sold  her  to  a  certain  Thomas  W.  Norman,  for 
18,250  dollars,  which  sum  they  received,  and  at 
the  time  of  trial  had  in  their  possession. 

The  defendants  then  gave  in  evidence  that 
after  the  sale  of  the  ship  to  Norman,  the  United 
States  seized  her  as  forfeited;  and  libelled  her 
in  the  district  court.  That  Norman  filed  his 
claim,  and  upon  proof  and  hearing,  the  judge 
dismissed  the  libel.  That  no  action  had  ever 
been  instituted  by  the  United  States  against 
Brown. 

Whereupon,  the  Attorney  for  the  United 
States  prayed  the  court  to  direct  the  jury,  that 
340*]  if  they  believed  the  matters  *80  offered 
in  evidence  on  the  part  of  the  United  States, 
the  United  States  were  entitled  to  recover,  in 
this  action,  the  said  sum  of  18,250  dollars,  which 
direction  the  court  refused  to  give;  but  instruct- 
ed the  jury,  that  if  they  believed  that  any  of 
the  matters  of  fact  in  the  oath  of  Brown  alleged, 
were  within  his  knowledge,  and  were  not  true, 
the  said  evidence  given  by  the  plaintiffs  was  not 
sufficient  in  law  to  maintain  the  present  action. 

Breckenridge,  Attorney  General  of  the  Unit- 
ed States.  The  great  question  in  this  cause  is, 
ivhetlier  the  property;  of  the  ship  Anthony  Man- 
gin  vested  in  the  United  States,  upon  the  com- 
mission of  the  act  of  forfeiture  by  Brown, 
without  a  sentence  of  condemnation. 

This  action  is  founded  on  the  act  of  Decem- 
l)er  31st,  1792,  "for  registering  and  recording 
of  ships  and  vessels."    Latns  I.  8. 
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We  contend  that  under  the  4th  section  of  this* 
act,  no  sentence  of  condemnation  was  necessarr 
to  vest  the  property  in  the  United  States.  Thfe 
section,  after  statmg  the  nature  of  the  oath 
required  in  order  to  obtain  a  register  of  the 
ship,  says,  "And  in  case  any  of  the  matters  of 
fact  in  the  said  oath  alleged,  which  shall  be 
within  the  knowledge  of  the  party  so  swearing, 
shall  not  be  true,  there  shall  be  a  forfeiture  of 
the  ship  or  vessel,  together  with  her  tackle,  fur- 
niture, and  apparel,  in  respect  to  which  the 
same  shall  have  been  made,  or  of  the  value 
thereof,  to  be  recovered  (with  costs  of  suit)  of 
the  person  by  whom  such  oath  shall  have  been 
made." 

A  forfeiture  by  statute  is  analogous  to  a  for- 
feiture at  common  law.  At  the  common  law 
by  an  outlawry,  the  property  of  the  outlaw 
immediately  vests  in  the  crow^n  without  office 
found.     Go.  LiU.  128,  b. 

The  English  court,  upon  the  statute  of  /jf 
Car.  II,  c.  18,  which  creates  forfeitures  very- 
similar  to  those  of  our  statute,  have  decided 
that  by  the  act  of  forfeiture,  the  property  is  so 
completely  devested  from  the  owner  and  vested 
in  the  crown,  that  detinue  can  be  maintained, 
for  it.  5  Mod.  193,  Roberts  t.  Withered;  Comb. 
361,  8.  C;  IB  Mod.  9S,  8.  C;  1  Salk.  223,  8.  C. 
And  Rookby,  J.,  said,  "  the  property  is  devested 
out  of  the  owner,  by  importation,  *but  [*34H 
not  vested  in  him  that  sues  until  bringing  the 
action,  or  seizure."  That  case  has  been  recog- 
nized and  made  the  ground  of  decision  in  a 
late  case.  6  T.  B.  112,  WWdvs  c.  Degpard. 
These  cases  decide  that  the  right  to  recover 
either  the  specific  goods,  or  their  value,  docR 
necessarily  give  to  the  court  the  right  to  deter- 
mine the  question  of  forfeiture. 

If  the  right  of  the  United  States  was  only 
inchoate  at  the  commencement  of  the  suit,  the 
judgment  in  this  case  would  have  completed,  it 
as  effectually  as  a  sentence  of  condemnation. 
The  United  States  might  have  proceeded  either 
in  rem,  or  for  the  value  of  the  ship.  They 
might  either  seize  and  libel  the  ship,  or  sue  the 
person. 

In  the  case  of  seizure  of  a  ship  under  the  aci 
of  August  4th,  1790,  Laws  U.  S.  vol.  1,  p.  2S7. 
there  must  be  a  prosecution  in  conformity  witli 
the  regulations  of  the  67th  section  of  that  act ; 
and  an  important  question  arises,  whether  we 
are  thereby  prevented  from  proceeding  tft  pen^- 
9onarrh  for  the  value  of  the  thing  forfeited.  We 
contend  that  we  may  proceed  either  way;  for 
of  what  use  are  the  words  "or  the  value 
thereof,"  if  the  recovery  must  be  by  seizure  and 
condemnation?  The  words  being  in  the  alter- 
native, leave  us  that  option.  In  Soberts  v.  WUh- 
ered,  it  is  said,  "  that  though  some  persons  pro- 
ceed by  way  of  information  upon  forfeitureB. 
yet  actions  of  detinue  will  nevertheless  lie/* 
S  Mod.  194.  Suppose  the  act  had  declared  that 
the  party  shall  forfeit  1,000  dollars,  would  not 
an  action  lie  for  this  money? 

But  admitting  that  the  act  of  1790  requires  u 
sentence  of  condemnation  to  vest  the  right  in 
the  United  States,  we  contend  that  the  29th  sec- 
tion of  the  act  of  December  31,  1792,  under 
which  the  present  action  is  brought,  d<ie8  nol. 
Laicn  U.  8.  tol.  2,  p.  157. 

Although  it  refers  to  the  act  of  1790,  it  ift 
only  for  the  purpose  of  designating  the  courts 
in  which  the  recovery  is  to  iS  had-^  and  to  the 
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manner  of  disposing  of  the  forfeiture.  It  has 
DO  reference  to  the  Kind  of  suit,  or  to  the  man- 
ner of  proceeding,  to  effect  the  recovery 
342»]  ♦of  the  object.  The  words  of  the  29th 
itection  are,  "that  all  penalties  and  forfeitures 
which  may  be  incurred,  for  offenses  against 
this  act,  shall  and  may  be  sued  for,  prosecuted, 
and  recovered,  in  such  courts,  and  be  disposed 
of  in  such  manner,  as  any  penalties  and  for- 
feitures which  may  be  incurred  for  offenses 
against  the  act  (of  1790)  may  legally  be  sued 
for,  prosecuted,  recovered  and  disposed  of." 

The  statute  of  12  Gar.  11,  has  stron^r  ex- 
pressions to  show  that  a  sentence  of  condemna- 
tion was  necessary  to  vest  the  property.  Its 
words  are,  *  *  under  the  penalty  or  forfeiture  of 
ship  and  goods,  one  moiety  to  his  majesty,  and 
the  other  moiety  to  him  or  them  that  shall  m- 
form,  seize,  or  sue  for  the  same."  Our  statute 
Is  not  onlv  silent  as  to  the  mode  of  recovery, 
whether  fcv  information,  seizure,  or  suit,  but 
contains  the  words  "  or  the  value  thereof," 
(which  the  British  statute  does  not,)  and,  there- 
fore, recognizes  any  mode  of  recovery  by  which 
that  value  can  be  obtained. 

It  is  not  unworthy  of  remark,  that  vessels 
are,  by  the  act  of  1790,  rendered  liable  to  for- 
feiture in  three  cases,  s.  14, 1S7,  d  60,  in  neither 
of  which  is  it  declared  that  **the  value  thereof" 
may  be  recovered.  The  67th  section,  if  intend- 
ed to  ascertain  the  forfeiture  of  ships  by  seizure 
and  condemnation  only,  may  operate  consist- 
ently on  that  act,  but  it  cannot,  where  an  alter- 
native is  given  to  sue  for  the  value. 

As  we  cannot  proceed  in  rem  without  a  seiz- 
ure, if  a  transfer  or  sale  secures  the  property 
in  the  transferee,  or  vendee,  the  law  will,  in  this 
respect,  be  defeated. 

Admitting  that  the  vendee  is  safe,  the  offend- 
er is  liable  to  be  proceeded  against  in  personam, 
for  the  value  of  the  property  forfeited.  If  so, 
his  assignees,  in  case  of  his  bankruptcy,  are  also ; 
for  tiis  creditors  have  but  an  equitable  lien  on  his 
estate  in  the  hands  of  liis  assignees;  and  the 
United  States  have  a  legal  right,  which,  after 
suit  brought,  has  relation  back  to  the  time  of 
the  forfeiture. 

ii43*]  *  With  respect  to  the  exceptions  to  the 
witnesses,  the  court,  in  rejecting  the  testimony 
of  Hackman,  have  carried  the  doctrine  farther 
tlian  it  is  warranted  by  any  precedent.  It  was, 
in  fact,  deciding  that  a  witness  may  refase  to 
give  testimony  against  a  defendant,  because 
that  defendant  is  his  debtor,  and  his  testimony, 
by  establLshing  the  plaintiff's  claim,  would  di- 
minish the  funds  out  of  which  the  witness's 
claim  might  be  satisfied. 

This  interest  is  certainly  too  remote  and  con- 
tingent to  exclude  the  witness.  It  may,  per- 
liaps,  tiffect  liis  credibility,  but  not  his  compe- 
tency. 

The  other  witness  who  was  called  to  prove 
tlie  entry  in  the  books  of  Brown  &  Hackman, 
was  also'  improperly  rejected. 

After  the  rejection  of  Hackman  himself,  and 
after  proving  the  book  to  be  in  the  possession 
of  the  opposite  partv,  who  refused  to  produce 
it,  the  next  best  evidence  was  the  testimony  of 
a  person  who  had  seen  the  entry  in  the  book,  in 
the  hand- writing  of  Hackman. 

The  judgment  of  the  district  court  upon  the 
libel  is  no  bar  to  the  present  action.  That  judg- 
ment was  not  given  on  the  point  of  the  forfeit- 
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ure,  but  upon  the  ground  that  the  Uniled  States 
could  not  follow  the  thing  itself  into  the  hands 
of  a  bona  fide  purchaser,  for  a  valuable  consid- 
eration, without  notice.  It  does  not  bar  the 
remedy  in  personam. 

P.  B.  Key  and  Martin,  contra. 

1.  As  to  the  rejection  of  Hackman,  as  a  vnt- 
ness. 

He  was  offered  by  the  United  States  to  prove 
that  he  was  an  alien,  and  was  interested  in  the 
ship  at  the  time  the  oath  was  taken  by  Brown. 
The  defendant  objected,  and,  upon  the  voir  dire, 
he  declared  himself  interested,  and  objected  to 
answering  against  his  interest.  [Key  was  about 
to  read  an  authority,  when  the  Chief  Justice 
told  him  that  no  authorities  would  be  required 
on  that  point.  Johnson,  J.,  said  he  should 
*like  to  see  the  authority  for  his  own  [*344 
satisfaction.  Marshall,  Ch.  J.  When  we  said 
there  was  no  necessity  for  authorities,  we  meant 
authorities  to  prove  that  a  man,  in  a  civil  case, 
is  not  bound  to  testify  against  his  interest.  But 
this  does  not  preclude  the  objection,  that  the 
facts  stated  by  the  witness,  as  ue  ground  of  his 
interest,  did  not  prove  him  to  iS  interested. 
Key  then  cited  Peake^s  Law  of  Bo.  1S2.] 

2.  As  to  the  rejection  of  the  witness  who  was 
called  to  prove  the  entry  in  the  books  of  Brown 
&  Hackman. 

There  was  no  proof  that  it  was  one  of  the 
books  of  that  firm ;  nor  was  any  notice  given 
to  the  defendants  to  produce  it.  It  was  not 
proved  to  be  in  the  possession  of  the  defendants, 
but  in  that  of  the  assignees  of  Brown  &  Hack- 
man,  who  were  different  persons.  The  plaint- 
iffs might  have  had  a  mbpasna  duces  tecum.  The 
ground  of  the  opinion  of  the  court  was,  that 
the  testimony  offered  was  not  the  best  evidence, 
as  the  book  itself  might  have  been  had. 

3.  The  important  question  in  the  cause  is 
whether,  by  the  act  of  forfeiture,  the  property 
vested  in  the  United  States  before  condemna- 
tion. 

We  admit  that  the  owner  of  property  may 
maintain  trover  against  a  vendee  claiming  under 
a  third  person,  and  disaffirm  the  sale;  or  he 
may  affirm  the  sale,  and  bring  an  action  for  the 
price.  The  present  action  is  gi'ounded  on  the 
right  of  property  being  in  the  United  States  at 
the  time  of  the  sale.  The  seizure  of  the  vessel 
was  not  made  by  the  United  States  until  after 
the  assignees  of  Brown  had  sold  and  delivered 
her  to  a  third  person. 

If  the  present  action  is  not  founded  on  the 
right  of  property,  the  action  should  have  been 
debt  for  the  penalty,  or  a  special  action  on  the 
case,  grounded  upon  the  statute,  and  averring 
every  matter  necessary  to  entitle  the  United 
States  to  recover. 

♦The  right  of  the  United  States  to  the  [*345 
property  aepends  upon  the  act  of  1792.  The 
4th  section,  which  declares  the  forfeiture  and 
penalty,  is  silent  as  to  the  remedy.  When  the 
act  creating  a  penalty  is  silent  as  to  its  mode  of 
recovery,  the  action  must  be  debt  or  case  on 
the  statute. 

The  only  remedy,  then,  which  the  United 
States  had,  was  either  by  a  seizure  of  the  ship, 
or  an  action  of  debt,  or  special  action  on  the 
case,  for  the  penalty.  But  the  present  is  an 
action  for  money  hald  and  received.  It  is  not 
grounded  on  a  crime  or  a  tort. 
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The  Ujiited  States  have  lost  their  remedy  in 
rem,  by  suffering  it  to  be  sold  without  notice. 
Upon  this  point,  tlie  sentence  of  the  district 
court,  which  has  been  acquiesced  under,  is  con- 
clusive ;  for  it  goes  upon  the  ground  that  the 
United  States  had  not  the  right  to  the  thing  at 
the  time  of  the  sale;  for  if  they  had,  the  vendee 
gained  no  legal  title,  and,  therefore,  could  not 
be  protected  by  the  want  of  notice.  But  he  was 
protected  by  want  of  notice ;  he  must,  therefore, 
have  gained  a  legal  title,  which  could  be  pro- 
tected, lie  could  gain  his  legal  title  only  from 
the  assignees,  but  they  could  not  convey  a  legal 
title  which  was  not  in  them.  At  the  time  of 
sale,  therefore,  the  legal  title  must  have  been  in 
the  assignees ;  and,  as  there  could  not  be  two 
legal  titles  to  the  same  thing,  at  the  same  time, 
in  different  persons,  the  title  could  not  be  in  the 
United  States.  This  is  the  consequence  which 
inevitably  results  from  the  sentence. 

Having  lost  their  remedy  against  the  thing, 
their  only  alternative  is  an  action  for  the  penalty 
against  the  person  who  took  the  false  oath.  The 
act  provides  no  substitute  for  the  process  in 
rem,  but  the  action  against  that  person ;  it  gives 
no  right  of  action  against  the  person  who  may 
be  in  possession  of  the  thing. 

No  action  for  the  penalty  will  lie  against 
Brown's  assignees.  It  is  in  the  nature  of  a 
criminal  prosecution. 

346»]  *The  act  gives  the  United  States  an 
election  of  one  of  two  remedies,  but  not  of 
both.  They  may  proceed  in  rem,  or  in  perso- 
nam. Until  their  election  is  made,  the  thing 
itself  is  not  forfeited,  for  they  may  never  choose 
to  proceed  against  the  thing,  but  may  prefer  the 
remedy  against  the  person. 

They  have  made  their  election  by  proceeding 
in  rem;  having  failed  there,  they  could  not 
take  the  other  side  of  the  alternative,  and  sue 
for  its  value.  The  sentence  has  been  submitted 
to,  and  is  conclusive  until  reversed. 

Suppose  the  libel  had  been  dismissed  because 
it  was  not  sufficiently  proved  that  Brown  had 
sworn  falsely,  or  that  he  knew  he  was  swear- 
ing falsely,  could  the  United  States  turn  round, 
and  try  the  same  question  again,  upon  an  action 
against  Brown  for  the  penalty  ?  Or,  after  suing 
Brown  for  the  penalty,  and  failing  to  recover 
judgment  against  him,  could  they  seize  the  ship 
and  try  the  question  over  again? 

A  judgment,  until  reverSd,  is  conclusive  as 
to  the  subject  matter  of  it.  2  Burr.  1009,  Moses 
V.  Macferlan. 

At  common  law  a  forfeiture  does  not  alter  the 
property,  until  there  is  some  act  done  by  the 
party  claiming  the  forfeiture,  either  in  pais,  or 
of  record. 

A  forfeiture  of  lands  relates  back  to  the  time 
laid  in  the  indictment;  but  the  forfeiture  of 
goods  relates  to  the  time  of  conviction.  In  both 
cases  the  time  must  appear  of  record.  Co.  Liii. 
390,  h,  391,  a. 

In  case  of  deodand,  nothing  is  forfeited  until 
it  be  found  by  inquest.  So  m  the  case  of  felo 
de  se,  no  part  of  the  personal  estate  is  forfeited 
to  the  king  before  the  self-miu-der  is  found  by 
inquisition.  So  in  the  cases  of  flight,  and  of 
goods  waived.     1  Hawk.  P.  C.  101,  lOj^. 

The  case  of  Roberts  t\  Withered,  6  Mod.  193. 
was  decided  on  the  ground  that  an  action  of 
detinue  was  a  process  %n  rem,  and  equivalent  to 
a  seizure. 
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♦Harper,  in  reply.  r*347 

1.  As  to  the  exclusion  of  Hackman  s  testi- 
mony. 

It  may,  perhaps,  be  safely  admitted  that  if  the 
testimony  has  an  immediate,  direct,  and  certain 
effect  upon  his  interest,  a  man  may  be  e.xcused 
from  testifying.  But  in  the  present  case  it 
depended  upon  several  contingencies.  1st. 
Whether  Brown's  estate  would  be  sufficient  to 
pay  the  claim  of  the  United  States;  2d.  Whether 
Hackman's  certificate  would  bar  the  United 
States,  a  point  not  yet  decided,  and  upon  which 
legal  opinions  differ;  3d.  W^hether  the  United 
States  would  choose  to  resort  to  Hackman  until 
the  effects  of  Brown  were  exhausted:  and,  4th. 
Whether  there  would  be  any  surplus  of  Hack  - 
man's  estate.  The  authority  from  Peake,  ISS, 
js  not  to  the  point;  for  he  says  that  the  testi- 
mony must  go  to  establish  a  debt  against  him- 
self, before  the  witness  can  be  excused  from 
fiving  it.  And  the  cajse  which  he  cites  from 
'irange,  406,  show^s  that  it  is  only  a  matter  of 
indulgence,  and  not  of  right,  even  in  such  a 
case:  for  although  the  witness  was  bail  in  the 
action,  yet  if  he  was  a  subscribing  witness,  the 
Chief  Justice  said  he  would  oblige  him  to 
swear. 

2.  As  to  the  testimony  respecting  the  book. 
It  was  proved  that  the  book  was  in  the  hands 

of  the  assignee  of  Hackman,  w^ho  refused  to 
produce  it.  We  could  not  issue  a  »nbpa:na  dueem 
tecum,  because  the  book  was  a  private  docu- 
ment; and  it  not  being  in  the  possession  of  Uie 
defendants  we  could  not  compel  them  to  bring 
it  in  under  the  act  of  Congress.  Between  a 
bankrupt  and  his  assignees  there  is  a  perfect 
privity  as  to  all  matters  of  contract  and  interest. 
The  book,  therefore,  must  be  supposed  to  be 
in  the  hands  of  Hackman;  and  as  the  court 
refused  to  compel  him  to  testify,  or  to  produce 
the  book,  evidence  of  its  contents  was  the  next 
best  evidence  in  our  power.  As  to  this  case,  it 
was  as  if  the  book  had  been  lost  or  destroyed. 
If  a  subscribing  witness  to  a  bond  be  out  of  the 
reach  of  the  process  of  the  court,  you  cannot 
compel  him  to  testify,  but  you  may  give  evi- 
dence of  his  hand-writing. 

8.  As  to  the  main  question. 

*The  defendants  are  not  sued  as  [*34:H 
assignees.  The  action  is  against  them  m  their 
own  right,  as  having  received  money  to  which 
the  United  States  are  entitled.  We  say  that 
they  have  taken  property  of  the  United  States, 
and  sold  it,  and  we  are  entitled  to  the  money. 

The  forfeiture  of  the  value  is  to  be  recovered 
of  the  person  who  took  the  oath;  but  this  does 
not  prevent  the  United  States  from  pursuin>a: 
such  other  remedies  as  they  might  have  had  by 
reason  of  the  forfeiture.  If,  then,  the  forfeit- 
ure gave  the  United  States  the  right  to  the 
thing,  they  are  entitled  to  the  present  remedy. 

The  (question  is,  at  what  time  did  the  prop<»r- 
ty  vest  in  the  United  States  l)y  reason  of  the 
forfeiture? 

The  case  in  6  T.  R.  refers  to.  and  recognizes, 
the  law  as  decided  in  Roberta  r.  Wtlft^red,  in  o 
Mod.  The  decision  there  was,  that  bj*  the  ille- 
gal act  of  the  party  the  property  was  devested 
out  of  him.  The  doctrine  of  abeyance  does  not 
exist  in  any  case:  it  has  been  laughed  out  of 
existence.  The  property  must  be  somew^here. 
If  it  does  not  vest  in  a  private  owner,  it  goes  to 
the  sovereign,  or  to  the  government.    If  devest- 
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ed  out  of  the  owner,  it  goes  eo  insUmti  to  tlu* 
ptTsoii  to  whoHe  use  it  is  forfeited.  When  the 
forfeiture  accrues  to  a  private  person,  he  must 
do  .some  act  to  entitle  himself.  But  not  so  in 
the  cai4e  of  the  king;  it  vests  in  him  immediuteh'. 
He  Is  not  bound  to  do  any  act.  In  the  case  of 
lltfM  rtn,  qiii  ianiy  r.  Withered,  5  Mml.  the  right 
of  the  informer  did  not  accrue  till  the  action 
brought;  but  the  whole  had  gone  to  tlie  king 
by  the  forfeiture.  The  offense  devests  the 
property,  but  it  is  not  vested  in  an  informer 
until  action  brought.  In  the  mean  time  it  is 
in  the  king.  The  informer's  right  only  vests  by 
action. 

Tliere  is  a  difference  between  a  forfeiture  by 
statute,  and  a  forfeiture  by  common  law.  The 
common  law  says,  the  king  shall  have  it  if  he 
will.  But  the  statute  says,  it  shall  absolutely 
vest  in  the  king.  By  the  statute,  the  kinjij, 
speaking  by  the  legislature,  has  determined  his 
will.  lie  has  made  his  election  to  have  the 
thing.  But  the  statutorj"  remedy  does  not  take 
away  the  common  law  remedy :  it  is  cumulative. 
The  United  States  are  not  obliged  to  resort  to 
the  Htatutory  remedy. 

340*]  *But  it  is  said  that  the  United  States 
had  an  election,  and  that  no  right  to  the  thing 
vested  until  they  made  their  election.  We  may 
admit  it ;  but  we  say  we  have  elected  the  pres- 
ent remedy. 

Admit  that  we  elected  to  seize  the  vessel.  It 
had  escaped:  it  was  gone  out  of  our  power.  It 
was  atill  an  election,  and  we  are  now  proceed- 
ing in  an  action  for  its  value.  The  election  will 
relate  back.  W^e  have  the  whole  three  years  to 
make  the  election.  If  we  pass  the  three  years, 
the  property  goes  back  to  the  former  owner. 

Tne'  value  is  not  to  be  considered  as  a  pen- 
alty*, but  as  a  debt.  We  might  have  brought 
tUtinut  or  trover  for  the  ship,  instead  of  an 
jiction  for  the  value,  or  a  seizure. 

We  admit  the  sentence  ciinnot  be  inquired 
into;  but  it  does  not  affect  the  present  question. 
The  decision  was  not  on  the  point  of  the  for- 
feiture. 

February  22.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court. 

This  action  is  brought  to  recover  monev,  re- 
ceived by  the  defenmints,  for  a  ship  sold  by 
them  as  the  assignees  of  Aquila  Brown,  a  bank- 
rupt :  which  ship  is  considered,  in  this  cause,  as 
having  been  liable  to  forfeiture,  under  the  ' '  act 
for  registering  and  recording  ships  or  vessels." 
It  Is  founded  on  the  idea  that,  at  the  time  of 
sale,  the  ship  was  the  property  of  the  ♦United 
States,  in  virtue  of  the  act  of  forfeiture  wliich 
had  1)een  committed,  and  of  the  proceedings  of 
tlie  United  States  in  consequence  of  that  act. 

It  appears  that  in  1801  Aquila  Brown,  Jun., 
then  carrying  on  trade  in  his  own  name,  in 
Baltimore'  obtained  a  register  for  the  Anthony 
Mangin,  as  his  sole  property;  having  first  taken 
the  oath  which  the  law  requires,  to  enable  him 
to  obtain  such  register.  He  afterward  became 
a  bankrupt,  and  the  Anthony  Mangin  passed, 
with  his  other  effects,  to  his  assignees,  who  sold 
ber  for  the  money  now  claimed  by  the  United 
3oO*]  States.  After  *this  sale,  facts  were 
discovered,  inducing  the  opinion  that  a  certain 
Ilumian  Henry  Uackman,  a  foreigner,  was 
part  owner  of  the  vessel,  a  circumstance  with- 
in the  knowledge  of  Aq|uila  Brown ;  and  upon 
this  ground  she  was  seized  and  libeled  in  the 

Cranch  3. 


court  of  admiralty.  Bv  the  waitcnce  of  that 
court,  the  libel  was  adjudgced  not  to  be  support- 
ed, and  was  dismissed.  It  is  ngreid,  and  is  so 
stated  in  the  rejisoniiig  of  the  jn(l<:e.  wiiich  ac- 
companied his  opinion,  that  this  sentence  was 
not  intended  to  decide  the  question  of  forfeiture; 
but  was  founded  on  the  alienHtion  of  the  ves- 
sel before  the  forfeiture  was  claimed.  Acqui- 
(>scing  in  this  decision,  the  Unite<l  States  brought 
the  present  action.  At  the  trial  tlu'  judge  in- 
structed the  jury  that  this  action  was  not  main- 
tainable, although  they  should  lie  of  opinion 
that  the  fact  alleged  in  the  oath,  which  was 
taken  to  obtain  the  register,  was  untrue  within 
the  knowledge  of  the  person  taking  the  oath. 
To  this  instruction  an  exception  was  taken ;  and 
upon  that,  among  other  points,  the  cause  comes 
into  this  court. 

The  words  of  the  act  under  which  the  right 
of  the  United  States  accrues  are:  "And  in  case 
any  of  the  matters  of  fact  in  the  said  oath  or 
atiirmation  alleged,  which  shall  be  within  the 
knowledge  of  the  party  so  swearing  or  at^rm- 
ing,  shall  not  be  true,  there  shall  be  a  forfeiture 
of  the  ship  or  vessel,  together  with  her  tackle, 
furniture  and  apparel,  in  respect  to  which  the 
same  shall  have  been  made,  or  of  the  value 
thereof,  to  be  recovered,  with  costs  of  suit,  of 
the  person  by  whom  such  oath  or  affirmation 
shall  have  been  made. " 

The  question  made  at  the  bar  is.  whether,  by 
virtue  of  this  act,  the  absolute  property  in  the 
ship  or  vessel  vesta  in  the  United  States,  either 
in  fact  or  in  contemplation  of  law,  on  the  tak- 
ing of  the  falst^  oath ;  or  remains  in  the  owners 
until  the  United  States  shall  perform  some  act. 
manifesting  their  election  to  take  the  ship  and 
not  the  value. 

So  far  as  respects  this  question,  the  effect  of 
the  sentence  in  the  court  of  admiralty  is  put  out 
of  the  case,  for  the  court,  has  not  decided  what 
the  effect  of  that  sentence  will  be. 

It  has  been  proved,  that  in  all  forfeitures  ac- 
cniing  at  common  law,  nothing  vests  in  the 
government  until  *some  legal  step  shall  [*35 1 
be  taken  for  the  assertion  of  its  right,  after 
which,  for  many  purposes,  the  doctrine  of  re- 
lation carries  back  the  title  to  the  commission  of 
the  offense;  but  the  distinction,  taken  by  the 
counsel  for  the  United  States,  between  forfeit- 
ures at  common  law,  and  those  acx-ruing  under 
a  statute,  is  certainly  a  sound  one.  Where  a 
forfeiture  is  given  by  a  statute,  the  rules  of  the 
common  law  may  be  disj>ensed  with,  and  the 
thing  forfeited  may  either  vest  immediately,  or 
on  the  performance  of  some  particular  act.  aa 
shall  be  tlie  will  of  the  legislature.  This  must 
depend  upon  the  construction  of  the  statute. 

The  cases  cited  from  5  Aftfd.  and  5  Durnford 
<fe  Ediit,  are  certainly  strong  cases.  Whether 
they  can  be  reconciled  to  the  general  principles 
of  English  law  need  not  be  considered,  l)ecause 
the  present  inquiry  resi)ects  the  construction  of 
an  act  of  Congress,  containing  words  which 
vdivy  essentially  from  those  used  in  the  acts  of 
the  British  parliament,  on  which  those  decisiona 
were  made. 

The  question,  therefore,  dtHm  the  nhip  rest  ab- 
mdutely  in  the  Unittd  StuttH^  m  a^  to  muke  it 
their  proj)ertp,  whether  sueh  bt  the  choice  of  the 
gorernment  or  not,  or  iruiy  thiy  diet  to  rtjeet  th^e 
»hip  andprtfceedfor  iUt  ciUuf,  mast  Ik?  decided 
by  the  particular  words  of  the  act. 
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The  words,  taken  according  to  their  natural 
import,  certainly  indicate  that  an  alternative  is 
presented  to  the  United  States.  "There  shall 
be  a  forfeiture  of  the  ship,  or  of  the  value  there- 
of, to  be  recovered,  with  costs  of  suit,  of  the 
l>erson  by  whom  such  oath  shall  have  been 
made." 

Had  a  special  action  on  the  case  been  brought 
against  the  person,  by  whom  the  oath  was  made, 
stating  circumstances  on  which  a  forfeiture 
would  arise,  and  averring  an  election  on  the 
part  of  the  United  States  to  claim  the  value,  it 
would  be  a  very  bold  use  of  the  power  of  con- 
struction which  is  placed  in  a  court  of  justice 
to  say,  that  such  an  action  could  not  be  main- 
tained, l)ecause  the  vessel  itself  was  vested  in 
the  government,  and  the  value  was  only  given 
in  the  event  of  the  vessel  being  withdrawn  from 
its  grasp. 

352*1  *In  addition  to  the  obvious  and 
natural  import  of  the  words  used  by  the  legis- 
lature, the  opinion  that  an  alternative  is  given 
to  the  government  derives  some  strength  from 
the  consideration,  that  the  forfeitures  are  claim- 
ed from  distinct  persons.  If  the  ship  be  for- 
feited she  is  claimed  from  all  the  owners.  In 
an  action  for  the  Anthony  Mangin,  Harman 
Henry  Ilackman  could  not  have  defended  him- 
self by  averring  his  interest  in  the  vessel,  and  that 
only  the  share  of  Brown  was  forfeited ;  but  in 
an  action  against  Hackman,  for  the  value,  the 
declaration,  or  information,  must  have  averred 
that  he  was  the  person  who  took  the  false  oath, 
and  proof  that  it  was  taken  by  his  partner  would 
not  have  supported  that  averment.  They  are, 
then,  distinct  forfeitures,  claimed  from  differ 
cnt  persons.  The  ship,  from  the  owners;  the 
value,  from  the  particular  owner  who  has  taken 
the  false  oath. 

The  United  States  are  entitled  to  both,  or  to 
only  one  of  them.  A  right  to  both  has  not, 
and  certainly  cannot,  be  asserted.  If  there  be 
a  right  only  to  one,  the  government  may  elect 
to  take  either,  but  till  the  election  be  made,  the 
title  to  the  one  is  perfectly  equal  to  the  title  to 
the  other. 

It  seems  to  he  of  the  very  nature  of  a  right  to 
elect  one  of  two  things,  that  actual  ownership 
is  not  acquired  in  either  until  it  be  elected ;  and 
if  the  penalty  of  an  offense  be  not  the  positive 
forfeiture  of  a  particular  thing,  but  one  of  two 
things,  at  the  choice  of  the  person  claiming  the 
forfeiture,  it  would  seem  to  be  altering,  mate- 
rially, the  situation  in  which  that  person  is 
placed,  to  say  that  either  is  vested  in  him  be- 
fore he  makes  that  choice.  If  both  are  vested 
in  him,  it  is  not  an  election  w^hich  to  take,  but 
which  to  reject ;  it  is  not  a  forfeiture  of  one  of 
two  things,  but  a  forfeiture  .of  two  things,  of 
which  one  only  can  be  retained. 

That  the  legislature  may  pass  such  an  act  is 
certain :  but  that  the  one  under  consideration  is 
such  an  act,  is  not  admitted  by  the  coiu-t. 

If  the  property  in  the  vessel  was  actually  ves- 
ted in  the  United  States  by  the  commission  of 
the  offense,  then  the  judgment  of  a  court,  con- 
353*]  denining  the  vessel,  *or  declaring  it  to 
belong  to  the  government,  would,  in  fact,  do 
nothing  more  than  ascertain  that  the  offense 
had  l)een  conmiitted;  it  would  not  vest  the  thing 
more  completely  in  the  government,  m  ^wint  of 
right,  than  it  was  vested  by  the  commission  of 
the  offense.     If,  notwithstanding  the  complete 
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ownership  of  the  vessel,  which  the  argument 
supposes  in  the  government  immediately  upon 
the  act  of  forfeiture,  and  in  virtue  of  that  act  a 
suit  for  the  value  might  have  been  maintained, 
it  would  seem  to  follow  that  a  judgment,  declar- 
ing the  vessel  to  be  the  property  of  the  United 
States,  would  not  bar  an  action  for  the  value, 
provided  the  benefit  of  that  judgment  had  not 
been  received  by  the  United  States.  The  real 
principal  on  which  an  action  for  the  value  can 
be  maintained  would  seem  to  be,  that  the  ship 
itself  did  not  belong  to  the  United  States  in 
consequence  of  the  false  oath,  but  in  conse- 
quence of  the  election  to  take  the  ship.  If  this 
election  be  not  made,  and  the  government  shall 
elect  the  value,  then  the  property  of  the  vessel 
remains  in  the  original  owners,  and  is  no  ob- 
stacle to  a  suit  for  the  value.  But  if  this  opin- 
ion be  mistaken ;  if  the  property  in  the  ship  be 
immediately  invested  in  the  government,  not- 
withstanding which  the  value  may  be  claimed, 
the  court  cannot  distinctly  perceive  why  the 
same  action  might  not  be  maintained,  notwith- 
standing the  declaration  of  a  court  that  the  prop- 
erty was  in  the  United  States,  provided  the  bene- 
fit of  their  judgment  was  not  obtained.  In  this 
view  of  the  case,  if  the  court  of  admiralty  had 
decreed  in  favor  of  the  United  States,  and  the 
Anthony  Mangin  had  been  destroyed  before  the 
benefit  of  that  jud^ent  had  been  received,  the 
person  who  had  taKen  the  false  oath  might  still 
have  been  sued  for  the  value.  This  would 
never  be  contended;  and  yet  if  the  absolute 
ownership  of  the  vessel  by  the  United  States 
does  not  preclude  a  right  to  sue  for  the  value 
before  a  judgment  be  rendered,  there  is  some 
difficulty  in  discerning  when  it  will  preclude 
that  right.  In  fact,  the  idea  that  one  of  two 
things  is  actually  vested  in  government  by 
an  act  to  which  forfeiture  is  attached,  seems  in- 
compatible with  the  idea  of  a  right  to  elect 
which  of  two  things  shall  vest. 

It  seems,  then,  to  be  the  necessary  construc- 
tion of  the  act  of  Congress  that  the  United 
States  acquired  no  *property  in  the  [*354 
Anthony  Mangin  until  they  elected  to  pursue 
that  part  of  the  alternative  given  by  the  statute. 
Of  consequence,  the  money  for  which  that  ves- 
sel was  sold,  was  not,  at  the  time,  received  for 
the  use  of  the  United  States;  but  for  the  use  of 
the  creditors  of  the  bankrupt. 

To  decide  finally  on  the  propriety  of  support- 
ing the  claim  of  the  Unit^  States,  as  made  in 
this  action,  under  that  branch  of  the  statute 
which  forfeits  the  ves-sel,  another  question 
still  remains  to  be  investigated.  Has  the  doc- 
trine of  relation  such  an  influence  upon  this 
case,  that  an  election  subsequent  to  the  sale 
shall  carry  back  the  title  of  the  United  States  to 
the  commission  of  the  act  of  forfeiture,  so  a^  by 
this  fiction  of  law  to  make  them  the  real  own- 
ers of  the  vessel  at  the  time  of  sale,  and,  con- 
sequently, of  the  money  for  which  she  was 
sold? 

Without  a  critical  examination  of  the  doc- 
trine of  relation,  it  would  seem  to  be  a  nec- 
essary part  of  that  doctrine,  that  the  title  to  a 
thing  which  is  to  relate  back  to  some  former 
time,  must  exist  against  the  thing  itself,  not 
against  some  other  thing  which  the  claimant 
may  wish  to  consider  as  its  substitute.  To 
carrj'  back  the  title  to  the  Anthony  Mangin  to 
the  act  of  forfeiture,  the  title  to  tbe  Ajithony 
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3IanjQ:in  mnst  have  an  actual  existence.  If  no 
>uch  title  exists,  then  the  right  to  elect  the  ve»- 
H*]  is  lost,  and  the  statute  has  not  forfeited  the 
money  for  which  she  was  sold  in  lieu  of  her. 
i^uppose.  instead  of  being  sold  by  the  defend- 
antH,  she  had  been  exchanged  bv  AquiLa  Brown 
himself  for  another  ship,  would  that  other  ship 
have  been  forfeitable,  by  the  doctrine  of  rela- 
tion, in  lieu  of  the  Anthony  Mangin?  Clearly 
not;  for  the  statute  gives  no  such  forfeiture. 
The  forfeiture  attaches  to  the  thing  itself,  not 
to  any  article  for  which  the  thing  may  be 
exchanged. 

The  court  will  not  inquire  whether  an  action 
on  the  case  against  Grundy  dk  Thornburg?i  for 
money  had  and  received  to  the  ase  of  the 
I'nitcii  States,  be  a  proper  action  in.  which  to 
establish  a  forfeiture  for  a  fact  committed  by 
Aquila  Brown.  But  some  objections  to  it  may 
be  stated  which  deserve  consideration.  It  cer- 
tainly gives  no  notice  of  the  natiu'e  of  the  claim, 
<55o*J  a  circumstance  *with  which,  in  a  case 
like  this,  the  ordinary  rules  of  justice  ought  not 
to  dispense.  It  asserts  a  claim  founded  on  a 
crirae  yet  remaining  to  be  proved,  not  against 
the  person  who  has  committed  that  crime,  or 
a;rainst  him  who  possesses  the  thing  which  is 
liable  for  it,  but  against  those  who,  though  the 
a-^signees  of  the  effects,  are  not  the  assignees  of 
the  torts  committed  by  the  bankrupt.  It  may 
change  the  nature  of  the  defense. 

The  court  suggests  these  difficulties  as  prob- 
ably constituting  objections  to  the  action,  with- 
out* deciding  on  them.  The  points  previously 
determined  show  that  it  is  not  maintainable  in 
this  case,  under  that  alternative  of  the  statute 
which  subjects  the  vessel  to  forfeiture. 
It  remains  to  be  inquired  whether  it  can  be 


maintained  under  the  provision  which  gives  a 
right  to  sue  for  the  value. 

upon  this  part  of  the  case  no  doubt  was  ever 
entertained.  Not  only  must  the  declaration  spe- 
cialy  set  forth  the  facts  on  which  the  right  of 
the  United  States  accrued,  and  the  law  which 
gives  their  titles,  but  the  action  must  be  brought 
against  the  person  who  has  committed  the  of- 
fense. Discarding  those  words  which  relate  to 
other  objects,  and  reading  those  only  on  which 
the  claim  to  the  value  is  founded,  the  statute 
enacts,  that  *'  in  case  any  of  the  matters  of  fact 
in  the  said  oath  alleged  which  shall  be  within 
the  knowledge  of  the  party  so  swearing,  aliall 
not  be  true,  there  shall  be  a  forfeiture  of  the 
value  of  the  vessel,  in  respect  to  which  the 
same  shall  have  been  made,  to  be  recovered, 
with  costs  of  suit,  of  the  person  by  whom  such 
oath  shall  have  been  made."  It  certainly 
requires  no  commentary  on  these  words  to  prove 
that  an  action  for  the  value  can  only  be  sup- 
ported against  the  person  who  has  taken  the 
oath. 

It  being  the  opinion  of  the  court  that  this 
action  is  not  maintainable  under  any  proof  of- 
fered by  the  plaintiffs,  it  was  deemed  unnec- 
essary to  inquire  whether  the  other  excep- 
tions in  the  record  be  well  or  ill  founded. 
*With()ut  declaring  any  opinion  respect-  [*350 
in^  them,  the  judgment  of  the  circuit  court  is 
affirmed. 

JudgmerU  affirmed.  * 
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l.^The  opinion  of  Judjro  Winchester,  in  the  case 
<fr  The  United  States  v.  The  Anthony  Mangin^  Nor- 
man, claimant,  referred  to  in  the  argument,  was  as 
foliowa : 

The  libel  is  grounded  on  the  statute  for  enroll- 
infc  and  r^tterlnff  ships  and  vessels. 

rbe  prooeedinir  beiour  in  rem^  all  the  world  be- 
come parties  to  the  sentence,  as  far  as  the  ri^ht  of 
property  is  involved:  and  of  course,  all  persons 
any  wise  Interested  in  the  property  in  question  are 
admlaaible  to  claim  and  defend  their  intef^ts. 

The  libel  states  the  cause  of  action,  with  all 
the  averments  necessary  to  support  the  afBrma- 
tive  allegation,  that  a  forfeiture  has  accrued. 

Tbe  only  claimant  intervening  in  this  cause,  is 
T.  W.  Norman,  who  alleges  himself  to  be  a  pur- 
chaser bona  fide  for  a  valuable  consideration, 
ig^nonuit  of  any  cause  of  forfeiture  existing  at  the 
time  of  the  purchase;  and  under  such  purchase, 
i.e.  bona  fide,  and  for  valuable  consideration,  claim- 
ing the  property  as  exonerated  from  the  cause  of 
forfeiture  alleged,  even  if  the  facts  stated  to  sus- 
tain tbe  same  be  true,  which  he  in  no  wise  admits. 

On  these  proceedings,  several  questions  .of  law 
have  been  raised  and  argued  by  the  counsel ;  and 
a5  the  great  point  in  the  cause  does  not  appear 
to  have  ever  received,  either  in  this  country  or 
(xreat  Britain,  any  dit^ct  Judicial  determination,  I 
havcN  with  great  diligence,  examined  into  the 
<luestions,  which,  from  the  breaking  the  cause,  I 
aaw  I  must  necessarily  be  involved  in  the  deter- 
mination. 

The  opinion  which  I  am  now  to  give,  though  the 
rf>««ult  of  more  than  u^uai  investigation,  is  deliv- 
ered with  the  diffidence  which  will  ever  attend  the 
determination  of  an  inferior  court,  upon  a  new, 
g-reat  and  important  legal  question,  and  which  will 
probably  receive,  as  it  ought,  the  ultimate  judg- 
ment of  the  Supreme  Court. 

It  is  necessary  to  keep  in  different  views,  the 
cfuestions  of  fact  in  issue,  the  questions  of  law 
arlaing  from  those  facts,  and  the  parties  between 
wtiotB  they  arise. 

It  is  to  be  distinctly  remembered,  that  A.  Brown, 


whose  willful  perjury  is  alleged  to  sustain  the  for- 
feiture sued  for,  is  no  party  to  this  suit ;  neither 
are  his  assignees,  in  any  shape,  parties  to  this  suit, 
to  be  directly  affected  by  the  judgment.  Bvery 
consideration,  therefore,  which  would  support  a 
prosecution  against  the  actual  offender,  to  recover 
the  penalty  of  his  willful  crime,  or  which  might  be 
alleged  against  those  who  stand  In  his  situatfon,  as 
privies  in  law  quo  ad  the  forfeiture,  must  be  laid 
out  of  the  case. 

The  only  parties  to  this  suit  are,  the  United  States 
and  the  informant,  as  11  bellants,  and  T.  W.  Norman, 
as  claimant  of  the  ship. 

I  think  it  peculiarly  necessary  to  confine  my 
opinion  to  the  state  of  facts,  and  the  questions  of 
law  applying  to  the  parties  In  court,  because  it  is 
not  necessary  for  me  to  decide  whether  the  assign- 
ees of  A.  Brown  are  clothed  with  any  of  the  essen- 
tial characters  of  %  fair  purchaser,  or  have,  so  far 
as  relates  to  the  property,  any  privilege  or  exemp- 
tion which  Brown  himself  would  not  have  had ; 
and  the  question  rie  bona  llde  emptoriH^  does  arise 
directly  upon  Captain  Norman's  claim,  and  will  de- 
termine this  case.  To  that  I  shall,  therefore,  im- 
mediately proceed. 

No  seizure  was  made,  or  libel  filed  against  the 
ship,  until  after  Brown's  bankruptcy,  and  a  sale 
by  his  assignees  to  the  claimant,  who  is  admitted 
to  be  an  Innocent  purchnser  for  a  valuable  consid- 
eration; nor  until  after  he  had  obtained  a  new  reg- 
ister, in  his  own  name,  upon  that  purchase. 

It  is  argued  by  the  libeUants'  counsel,  that  Brown 
was  not  competent  to  pass  any  property  to  his 
assignees,  nor  they  to  any  purchaser  under  them, 
as  the  forfeiture  relates  back  to  vest  the  property 
from  the  time  of  tbe  false  oath,  and  that  the  claim 
of  the  libellants  is  paramount  to  that  of  the  claim- 
ant. 

The  defendant's  counnel  argue,  in  support  o^  his 
claim,  that  the  relation  back  to  the  time  of  the  of- 
fense is  never  admitted  to  overreach  rights  inter- 
mediately acquired  by  third  persons. 

In  commenting  upon  the  case  from  ID.AE.  2S2, 
when  the  argument  was  first  opened,  Mr.  Martin 
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357*]  *THE  MARINE  INSURANCE  CO. 

of  Alexandria,  v. 
JOHN  AND  JAMES  H.  TUCKER. 

If  a  vessel  be  insured  *'at  and  from  Kinffston,  in 
Jamaica,  to  Alexandria,"  and  take  in  a  caryro  at 
Kinir^ton,  for  Baltimore  and  Alexandria,  and  sails 
with  intent  to  iro  first  to  Baltimore,  and  from 
thence  to  Alexandria,  and,  before  she  arrives  at 
the  dUiding  point,  is  captured ;  it  is  a  case  of  in- 


tended deviation  only,  and  not  of  non-inception  of 
the  voyasre  insured.    It  depends  upon  the  partieu 
lar  circumstances  of  the  case,  whether,  if  the  vi's- 
sel  be  captured  and  recaptured,  the  los^  shall  be 
deemed  total  or  partial. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia. 
This  was  an  action  of  covenant,  by  John  and 
James  H.  Tucker,  on  a  policy  of  *  insunincc. 
dated   September  lat,   1801,   upon    the   skx)]> 


pressod  very  strongrly  the  dictum  of  Lord  Kenyon, 
that  if  the  relation  back  to  the  time  of  an  offense 
was  udmittcd  as  to  the  property,  it  would,  in  every 
case,  .equally  relate  to  the  profits  intermediately 
acquired.  If  the  reason  assigned  was  true,  it  cer- 
tainly furnished  one  of  the  strongest  oases  for  ap- 
f  lying  the  argument  ab  inconvenientU  and  as  such 
was  forcibly  struck  with  it  when  mentioned. 

The  manner  in  which  Lord  Kenyon  is  reported 
to  have  made  this  observation  plainly  shows  it  to 
be  the  declaration  of  a  sudden  impression,  and 
which,  though  correct  as  applied  to  some  special 
caaea.  is  not  so  in  the  latitude  reported,  either  at 
common  hiw,  the  civil  law,  or  in  equity  supported 
by  policy. 

1.  At  common  law,  even  as  to  the  guilty  party, 
no  attainder  whatsoever  has  relation,  as  to  the 
mesne  profits  of  land,  but  only  from  the  time  of 
the  attainder.    3  Bac.  272  ;4Co.  Lit.  290, 7),  118,  a. 

2  By  the  civil  law,  and  the  rules  of  equity  adopt- 
ed from  that  oode,  a  subnequent  possessor  is  not 
only  not  in  a  worse  situation  than  those  from 
whom  he  derives  his  possession,  but  even  in  cases 
where  the  original  possessor  might  be  bound  to 
restore  profit,  a  bona  fide  possessor  is  exempt  from 
any  such  oblliration  :  as  in  the  case  of  a  bona  fide 
purchaser.  Bt>na  fide  emptor  turn  duhie  percipietido 
fructwi  etiam  ex  re  aliejui,  interim  swmh  faciat,  rutn 
taiUum  eiM  qui  dillgentia  et  upera  ejuH  proveniunt^  »e(i 
onnien ;  quia  qwid  ad  fructwi  attinet  fc>c«  dijmini  eat. 
Zjimch,  2.   J.  C.  213. 

3.  It  would  not  be  equitable  or  Just  in  the  ab- 
stract, to  permit  a  legal  owner  to  lay  by,  to  avail 
himself  of  the  ignorance  of  an  innocent  holder. 
And  the  same  considerations  of  policy,  which  in 
England  permit  the  offender  and  his  family  to  en- 
Joy  the  profits  of  iHuds  forfeited  for  treason,  which 
is  a  strong  and  acknowledored  case  of  relation  to 
the  ottense,  lost  the  land  Boo\ild  be  uncultivated, 
and  the  public  interest  thereby  suffer,  applies  ocm- 
ciusively  to  every  case  where  it  may  be  doubtful 
whether  the  relation  is  to  the  offense,  or  only  to 
the  time  of  conviction. 

As  this  reason  against  relation  does  not  appear 
to  have  the  force  it  carried  at  first  view,  we  must 
have  recourse, 

1st.  To  the  principles  of  decision  In  analogous 
cases;  in  their  application,  always  having  regard 
(as  was  Justly  argued  by  Mr.  Harper,  on  the  motion 
to  produce  Brown's  examination  before  the  com- 
ml^ioners)  '*that  a  relation  back  shall  never  be 
admitted  to  injure  the  rights  of  third  persons,  nor 
to  protect  or  favor  wrong."    And, 

2a.  To  the  statute  under  which  the  forfeiture  is 
claimed  in  this  cause. 

The  adjudged  cases  on  this  subject  are  six  classes 
of  offenses,  which  incur  a  forfeiture  of  real  estate ; 
2  B.  C  287,  and  seventeen  which  produce  a  forfeit- 
ure of  personal  property;  2  B.  C.  421.  In  this  nu- 
merous classification,  the  principle  which  governs 
each  description  of  cases  does  not  materially  differ. 
I  have,  therefore,  selected  only, 

Ist.  The  cases  of  outlawry,  and  attainder  of 
crimes  J  and,  (as  illustrative  of  these  cases,) 

2d.  Waived  goods. 

3d.  Relation  of  executions  at  common  law,  and 
since  the  statute  of  Charles ;  and, 

4th.  (As  involving  the  general  doctrine  of  this 
OMse,  and  to  explain  the  case  of  Roberta  v.  Witfiered^ 
cited  b>  Mr.  Harper,  from  5  Mod.  103;  Sulk.  223.) 
A  case  of  vlUanage  which  governed  that  decision. 

1.  Attainder,  or  conviction  of  crimes  and  out- 
lawry. 

Of  this  description  there  are  two  classes,  which 
are  adjudged  to  have  relation  to  the  time  of  the  of- 
fence committed,  and  overreach  all  intermediate 
alienations,  treason  and  feiit  de  se.  The  case  of  trea- 
son, in  which  the  forfeiture  as  to  land  relates  to 
the  time  of  the  offense  committed,  depends  upon 
feudal  principles.  As  the  land  could  not  be  aliened 
by  the  tenant  voluntarily,  it  would  be  preposterous 
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to  admit  that  to  be  done,  through  the  medium  of  h 
crime,  which  could  not  be  done  by  a  lawful  HCt; 
and  the  power  to  sell,  introduced  by  subseqiiriit 
statutes,  is  construed  as  applying  only  to  lawlul 
alienations.  The  reason  assigned  in  some  lMN>kH. 
that  it  shall  relate  to  the  offense,  "*  because  the  in- 
dictment contains  the  year  and  day  when  it  wHfi 
done,*'  is  by  no  means  true  or  satisfactory,  sini'e 
that  would  apply  equally  to  perstmal  pro|)erty. 
which,  the  same  books  admit,  is  only  affected  frum 
the  time  of  the  conviction;  and  the  time  charfr('<l 
is  traversable,  even  in  the  case  of  land,  by  third 
persons  claiming  an  Interest  therein.  bBac.m^: 
H.  H.  P.  C.  26L,  2B2 ;  3  Bac.  271 ;  PUtW.  488 ;  8  Ot.  I'M : 
H.  H,  P.  <J.  264,  270 ;  3  Innt.  230. 

It  IS  a  proposition  universally  true,  that  the  for- 
feiture, upon  an  attainder  of  treason,  relates  bur 
to  the  conviction  as  to  chattels,  unless  the  case  of 
the  offender  killed  in  resisting,  or  flight,  form  nn 
exception,  which  may  well  lie  doubted.  IndeH. 
says  Lord  Coke,  it  hath  alwayf^  been  hoiden,  that 
any  one  indicted  of  treason  or  felony,  may,  bona 
fide,  sell  any  of  his  chattels,  real  or  personal.  '\ 
Bac.  271;  Perh.  29;  8  Rep.  171;  .S/cf  finer,  a'>7 :  Jo»j#* 
V.  Ashhurst^  A  Com.  Dig.;  Forfeiture^  B.  i;  S/iwr4«. 

In  the  case  of  a/d/>  de  8e  it  is  stated,  that  the  ior- 
feiture  has  relation  to  the  time  of  the  mortal 
wound  given,  so  that  all  intermediate  alienations 
are  avoided.  3  Bac.  272.  This  Is  the  only  ca.«e  I 
have  ever  discovered,  in  which  the  doctrine  of  re- 
lation has  been  so  far  extended.  If  the  principle 
of  that  determination  is  sound,  and  it  is  applicable 
to  other  cases,  it  is  a  drag-net  indeed.  It  may,  per- 
haps, most  correctly  be  considered  as  a  case  mi 
generis^  and  neither  for  the  reasons  which  are  as- 
signed to  maintain  it,  nor  the  doctrine  it  supports, 
applicable  to  other  cases. 

Those  who  are  curious  on  this  subject,  will  lie 
amused  with  the  argument  of  Chief  Justice  Dyer» 
on  the  drowning  ox  Sir  J.  Hales,  and  will,  pmba- 
bly,  be  as  much  convinced  by  the  reasoning  of  the 
Chief  Justice,  as  by  the  logic  of  the  grave  diirger 
In  Hamlet,  to  prove  that  the  drowning  of  Ophelia 
was  tie  defendendo.    PUpwd.  262. 

Outlawry  subjects  the  party  to  forfeitures,  which 
are  well  known  to  depend  upon  the  nature  of  the 
suit  on  which  they  are  prosecuted.  Without  in- 
quiring when  an  office  is  necessary,  or  may  be  di«- 
pensed  with  by  the  crown,  I  shall  mention  on<> 
case  where,  even  after  an  outlawry,  (of  which 
purchasers  might  always  have  notice,  as  it  is  a  ni.;t- 
ter  of  record,)  a  fair  purchaser  was  protected,  even 
against  the  crown.  It  is  from  Hanire*,  101.  Thf 
Aitomcu  Getieral  v.  Freeman.  A.  was  outlawed, 
and  afterwards  made  a  lease  of  his  lands,  and  after- 
wards, these  lands,  among  others,  were  found  hy 
inquisition;  and  this  case  was  pleaded  in  bar,  to 
bind  the  king  before  the  inquisition.  The  court  held 
that  a  lease,  or  other  estate  made  by  the  party 
after  outlawry,  and  before  an  inqui^ition  taken, 
will  prevent  the  king's  title,  i^it  be  made  bona  tide, 
and  upbn  good  consideration;  but  if  it  be  in  trust 
for  the  party  only,  it  will  not  be  a  bar;  but  that  no 
conveyance  whatsoever,  made  after  the  inqui^i- 
tion,  will  take  away  or  discharge  the  king's  .itie. 
5  Bac.  564 ;  Saik.  395;  Curth.  442. 

Those  eases  are  strong  to  show  the  general  pn>- 
tectioiT  afforded  by  law  to  fair  purooasers,  evoii 
where  the  forfeiture  is  in  reiw,  and  the  offend  r  is 
not  actually  devested  of  his  poseeaaion,  the  neces- 
sitjT  of  which  is  directly  affirmed  in  the  second  de- 
scription of  cases  to  which  I  have  referred,  viz.: 

2.  Waived  goods. 

*'  As  to  waived  goods,  these  belong  to  the  kinir. 
and  are  in  him  without  any  office,  for  the  property 
Is  in  nobody.  They  may  belong  in  like  manner  to 
the  lord  of  the  manor  by  grant,  but  not  by  pre- 
scription."   5  Bac.  517 ;  5  Co.  100. 

The  general  principle  of  thef*e  cases  is  conform- 
able to  that  quoted  by  Mr.  Harper  from  13  Iff"'.  *^- 
to  show,  that  an  offense  like  that  charged  against 
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Eliza,  at  and  from  Kingston,  in  Jamaica,  to  Alex- 
andria, in  Virginia. 

358*]  *The  defendants  pleaded,  1st.  That 
the  vessel  never  sailed  on  the  voyage  insured, 
and  was  not  prosecuting  the  voyage  insured  at 
359*1  the  time  of  the  capture;  and,  2d.  'A 
general  performance  of  the  covenants  contained 
in  the  policy;  upon  which  pleas  the  issues  were 
ioined,  and  verdict  and  judgment  for  a  total 
Icjtis. 


Brown,  devested  the  property  out  of  him,  and  left 
It.  an  it  were,  in  abeyance  until  suit,  which  vested 
the  property  by  relation  from  the  act  of  forfeit- 
ure. 

A  position  of  grreater  comprehension,  or  which, 
as  a  ireneraJ  one*  should  embrace  the  libellants' 
case,  could  scarcely  be  imagined.  Waived  (foods 
are  in  the  kin^  without  oiBce;  that  is,  even  with- 
out seizure,  the  purpose  of  which,  as  to  leval  title 
to  the  l&in(r«  is  answered  by  the  office;  the  property 
is,  as  it  were,  in  abeyance;  yet  this  case,  so  com- 
pletely applicable  in  its  Reueral  principles,  contains 
the  strongest  possible  illustration  of  the  doctrine, 
that  a  title  by  forfeiture,  in  the  case  of  a  personal 
chattel,  begins  from  suit,  seizure,  or  conviction, 
and  has  no  relation  back;  for  *"  the  owner  may  at 
any  time  retake  the  goods  waived,  if  they  are  not 
seized  by  the  king,  or  the  lord  of  the  manor ;  for 
the  lord's  property  begins  from  the  seizure."  5 
ari€.  517,  Kitchen,  tSi. 

This  case  is  conclusive  against  Mr.  Boilings- 
worth's  argument,  that  this  question  is  a  question 
of  property  only,  since  it  proves  that  property 
only  be^ns  from  the  seizure,  which  cannot  be  law- 
fully made  to  affect  an  intermediately  vested  right 
of  a  third  person. 

3.  The  relation  of  executions  at  common  law, 
and  since  the  statute;  considering  this  case  as  one 
between  the  government  and  the  claimant,  from 
analogy  to  cases  of  the  king's  precedency  in  execu- 
tion. 

By  the  statute  of  33  Hen.  VIII.  e.  9.  it  is  enacted, 
that  if  any  suit  be  commenced  or  taken,  or  any 
process  awarded  for  the  recovery  of  any  of  the 
king's  debts,  then  the  same  suit,  or  process,  shall 
t>e  preferred  before  any  person  or  persons. 

And  as  to  the  king's  execution  of  goods,  the  same 
relates  to  the  time  of  awarding  thereof,  which  is 
the  teste  of  the  writ;  as  it  was  in  the  case  of  a  com- 
mon person  at  common  law.    2  Bac.  Tdi. 

Now  to  apply  this  doctrine  to  the  case  before  the 
C4)urt^  and  even  admitting  to  this  libel  the  same 
extent  of  relation  as  Is  admitted  at  common  law 
upon  tbo  king's  execution  against  personal  chat- 
tels, and  as  to  real  and  personal  by  the  above  re 
cited  statute,  will  it  overreach  the  sale  to  Captain 
Norman? 

It  is  generally  agreed  that  an  execution  execut>- 
ed,  though  posterior  to  the  time  to  which  the 
klQjT^s  extent  relates,  bars  the  king's  priority;  and 
in  ttie  case  of  Lechmere  v.  Ttutrowgooa.  3  Mad.  236 ; 
r^nnh.  1S3 ;  it  was  holden  that  if  the  king's  extent  be 
sued  out  posterior  to  a  Judgment  recovered  by  the 
subject,  and  writ  of  execution  thereon  delivered 
to  tbe  sheriff,  though  not  executed,  the  king  shall 
be  postponed,  for  the  property  of  the  goods  is 
chaoged  by  the  subject's  execution. 

Here,  then,  we  advance  one  step  farther  in  re- 
;»tricting  the  doctrine  of  relation,  as  it  applies  to 
individual  interests.  It  is  presumed  that  the  prin- 
ciples of  relation  upon  executions  since  the  stat- 
ute, are  too  familiar  to  require  any  reference  to 
adjudged  casM 

The  case  of  Roberta  v.  Withered,  as  reported  by 
Salkeld,  and  copied  by  Bacon,  is  in  these  words : 
*'  By  the  act  of  navigation,  12  Car.  II.  c.  18,  certain 
goods  are  prohibited  to  be  imported  here,  under 
pain  of  forfeiting  them,  one  part  to  the  king, 
another  to  him  or  them  that  will  inform,  seize,  or 
sue  for  the  same." 

It  was  adjudged  that  in  this  case  the  subject  may 
bring  detinue  for  such  goods;  as  the  lord  may  have 
replevin  for  tbe  goods  of  bis  villain  distrained ;  for 
tbe  bringing  of  the  action  vests  a  property  in  the 
plaintiff,  when  this  case  was  first  referred  to  by 
Mr.  Harper,  1  considered,  as  I  believe  he  and  the 
other  counsel  did,  that  it  came  nearer  to  the  case 
t>ef  ore  the  court  than  any  which  occurred  in  their 
researi'hes.  On  a  careful  examination  of  that  case, 
I  DOW  think  it  will  be  found  not  to  bear  on  the 
point  now  to  be  decided. 

C ranch  3. 


*At  the  trial  the  defendants  took  three  [*300 
bills  of  exceptions. 
*The  1st  presents  the  following  case :  [*30 1 
The  execution  of  the  policy  was  admitted. 
The  vessel  was  of  the  value  msured,  and  lie- 
longed  to  the  plaintiffs,  *(the  defendants  [*302 
in  error,)  who  were  British  subjects,  resident 
at  Alexandria.  The  vessel  was  navigated  under 
a  British  register,  and  had  sailed  from  Alex- 
andria for  *Kingston,  in  June,  1801,  [*S(%S 

In  the  first  place,  it  may  be  observed,  that  the 
case,  as  reported,  does  not  afford  any  ground  to 

{)re8umc  that  any  other  person  than  he  who  un- 
awf  ully  imported  the  goods  was  interested  in  that 
suit;  but  on  the  contrary  it  is  presumable  that  it 
was  a  suit  against  the  original  importer.    In  that 
case,  the   question   of   relation   could   not   have 
arisen,  since  it  was  utterly  unimportant  to  the 
plaintiCr  and  to  the  defendant,  whether  the  plaintiff 
recovered  by  a  title  wtiich  related  to  his  writ,  or  to 
the  time  of  the  importation.    And  further,  it  is  to 
be  remarked,  that  the  question  in  that  case  seems  to 
have  been  only  upon  the  form  of  action.    It  was 
detinue  which  is  founded  on  property ;  and  all  that 
that  case  decides  is,  that  in  a  case  of  specific  for- 
feiture, the  bringing  of  a  suit  vests  a  property  in 
the  plaintiff  suthcient  to  sustain  that  form  of  ac- 
tion; for  the  case  to  which  it  is  likened,  and  on 
which  the  decision  rests,  is  express  to  show  it  does 
not  relate  to  the  interests  of  others ;  for,  says  the 
book,  **  In  this  case  the  subject  may  bring  detinue 
for  such  goods ;  as  the  lord  may  have  replevin  for 
the  gooas  of  his  villain,"  which  case,  as  1  will  8ht>w, 
goes  notonlv  to  the  form  of  action,  but  to  the  full 
length  of  this  case.    I  will  read  that  case.   [  Vide  Lit- 
tieton,  section  177,  with  Lord  Coke's  comment  there- 
on.]. So  in  this  case  the  ship  was  liable  to  forfeit- 
ure, and  might  have  been  specifically  recovered 
from  Brown  by  the  government,  or  any  prosecutor 
under  its  laws,  before  a  bona  fide  alienation  by 
him ;  but  if  they  have  waited  until  such  alienation 
by  him,  and  a  third  person  has  honestly  bought 
and  paid  for  the  property,  they  may  be  answered, 
in  the  language  of  Littleton, ''  that  it  shall  t>e  ad- 
Judged  their  folly  that  they  did  not  enter  when  the 
offender  was  In  possession ;"  for,  according  to  Lord 
(Joke,  before  uuch  seizure  they  had  neither  jrn*  in 
re,  nor  Jus  ad  rent,  but  only  a  right  to  sue.  which  I 
understood  to  be  Lord  Coke's  possibility  above  re- 
ferred to.    From  ail  these  cases  and  principles  I  in- 
fer that  the  relation  of  the  forfeiture  to  the  time 
of  the  offense,  in  cases  of  treason  and  felony,  espe. 
cially  by  self-murder,  is  peculiar  to  those  cases; 
that  in  cases  of  forfeiture  of  chattels,  the  relation  is 
only  U)  the  time  of  conviction ;  that  the  forfeiture 
to  which  a  party  is  subjected,  by  statute,  of  a  per- 
sonal chattel,  must  be  construed  with  relation  U) 
the  continuance  of  his  ownership  in  that  chattel  at 
the  time  of  conviction,  and  cannot  be  prosecuted 
in  rem  to  affect  a  bona  flde  purchaser  tor  a  valu- 
able consideration ;  and  this  construction  I  think 
not  only  warranted  bv  the  statute  on  which  this 
suit  is  founded,  and  which  speaks  of  a  recovery  of 
the  value  of  the  ship,  but  also  by  sound  legal  prin- 
ciples.   The  value  can  only  be  recovered  again  tit 
the  actual  offender,  and  never  from  a  bona  fide  hol- 
der;  for  against  the  offender  it  Is  the  value  ut  the 
time  of  the  offense;  even  against  a  mala  Jlde  hol- 
der it  Is  only  of  tbe  thing,  l)e  the  value  of  tliat  thing 
gixiater  or  less.    If  any  bolder  bona  fide  was  liable 
because  of  his  possession,  he  would  not  be  the  less 
so  after  he  had  parted  with  his  possession ;  but  he 
might  be  made  answerable  for  the  value  of  the 
thing  in  the  same  manner  as  if  the  possession  con- 
tinue with  him;  but  even  where  he  wa*;  not  strictly 
a  bona  tide  holder,  the  remedy  is  lost  if  his  possessioii 
is  gone.    And  it  is  but  Just,  when  two  remedies  ant 
given  to  punish  an  offense,  one  of  which  sh<iws  a 
plain  intent  of  the  legislature,  that  it  shall  follow 
the  offender  personally,  or  in  his  personal  interests, 
so  to  construe  the  other  remedies  as  not  to  per- 
mit them  to  be  extended  to  involve  othere  who  are 
wholly  Innocent,  in  the  same  degree  of  punishment 
as  would  attach  to  the  responsible  offender. 

The  argument,  thatBrow^n,  by  his  false  swearing, 
subjected  the  ship  to  forfeiture  de  facto,  and  that 
no  alienation  by  him  could  vest  a  better  title  in  the 
vendee  than  the  vendor  possesseci ;  and  that  as  he 
held  the  ship  subject  to  forfeituix;,  so  any  holder 
under  him,  or  through  him,  must  take  subject  to 
that  forfeiture,  is  certainly  a  strong  one. 
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with  a  cjirgo  consigned  to  Bryan  &  Co. ,  in  Ja- 
maica, wlio  were  instnicted,  bv  a  letter  from 
the  plaintiffs,  to  sell  the  vessel  and  remit  the 
364*]  *proceed8.  The  vessel  was  command- 
ed, ostensibly,  by  Boaz  Bell,  but  really,  by  Eli 
R.  Patton,  who  also  went  as  supercargo,  with 
365*]  orders  to  sell  the  vessel  at  any  rate;  *but 
if  not  sold,  to  return  to  Alexandria  with  the 
proceeds  of  the  outward  cargo.  Bryan  &  Co. 
used  their  best  endeavors  to  sell  the  vessel,  but 
366*]  without  effect,  and  *could  get  no  offer 
for  her,  either  before  or  after  she  sailed  from 
Kingston.  Having  taken  in  ten  tierces  of  cof- 
fee, the  propertv  of  the  plaintiffs,  to  be  deliv- 
ered at  Alexandria,  she  cleared  out  at  the  cus- 
tom-house, in  Kingston,  on  the  lOlh  of  August, 
1801,  for  the  port  of  Alexandria,  with  intention 
to  sail,  on  that  day,  with  convoy  then  lying 
at  Port  Royal,  but  which  convoy  did  not  sail 
until  the  17th. 

While  waiting  for  convoy,  freight  was  offered 
to  Baltimore,  and  the  master,  having  obtained 
a  permit  and  made  a  post  entry,  discharged  his 
ballast,  and  took  on  board  twenty  hotheads 
and  ten  tierces  of  sugar,  for  that  port,  and 
signed  bills  of  lading  accordingly;  but  this 
caused  no  delay  as  to  the  time  of  his  sailing, 
as  he  waited  for  convoy;  it  being  known  that 
several  Spanish  cniisers  were  hovering  on  the 
coast  of  Jamaica.  On  the  17th  she  sailed  for 
Baltimore,  with  intention  to  go  first  to  Balti- 
more, and  from  thence  to  Alexandria.  On  the 
22d,  whilst  sailing,  in  the  usual  course  from 
Kingston  to  Baltimore  and  Alexandria,  she  was 
captured,  by  a  Spanish  vessel,  as  prize,  and 
all  her  men  were  taken  out  by  the  Spaniards, 
excepting  Bell  and  one  other.  In  less  than 
three  days  she  was  recaptured  by  a  British  sloop 
of  war,  and  carried  back  to  Kingston  on  the 

The  general  principle  is  undoubtedly  true,  that  a 
derivative  title  cannot  be  better  than  the  original 
from  which  it  is  derived  ;  but  it  is  only  true  as  a 
general  principle ;  and  the  exceptions  to  its  opera- 
tion ai"e  those  on  which  1  i-ely  to  warrant  my  con- 
struction of  the  statute  in  providing  for  a  recovery 
of  the  value  of  the  ship,  as  well  as  to  show  that  in 
M>me  instances  he  who  has  no  title  at  all  may  yet 
transfer  a  valid  one  to  personal  chattels. 

Uobbery  can  give  no  title  to  goods,  and  upon  con- 
viction, there  Is  a  Judgment  of  restitution,  accord- 
ing to  the  statute,  which  fixes  the  remedy  against 
any  person  in  possession  at  the  time  of  the  convic- 
tion ;  and  this  ia  by  the  express  provision  of  positive 
law.  Yet  the  owner  of  gt>ods  stolen,  who  has  pros- 
ecuted the  thief  to  conviction,  cannot  recover  the 
vtLiuc  of  his  goods  from  a  person  who  has  purchased 
and  sold  them  again,  even  with  notice  of  the  theft, 
before  conviction.  And  if  the  owner  of  goods 
loses  them  by  a  fraud,  and  not  a  felony,  and  after- 
wards convicts  the  offender,  he  is  not  entitled  to 
restitution,  or  to  retain  them  against  a  person;  e.{/., 
a  pawnbroker,  who  has  fairly  acquired  a  new  right 
of  property  in  them. 

If,  therefore,  he  who  hath  no  title  at  all,  may  in 
some  oases,  nevertheless,  give  a  legal  right,  a  forti- 
ori^ he  who  holds  by  a  title  defeasible  only  with- 
in a  limited  time,  (for  by  the  statute  of  limita- 
tion, the  prosecution,  in  cases  like  the  present, 
must  be  within  three  years,)  may  transfer  a  srood 
title  to  a  fair  purchaser  for  a  valuable  consider- 
ation. 

The  language  of  Blackstone  is  very  emphatic: 
"  the  right  of  proprietors  of  personal  chattels  is 
preserved  from  being  devested,  only  so  far  as  is 
consistent  with  that  other  necessary  policy,  that 
purchasers,  bona  tide,  in  a  fair,  open,  and  regular 
manner,  should  not  be  afterwards  put  to  difficul- 
ties by  reason  of  the  previous  knavery  of  the 
seller." 

The  statute  provides,  that  in  caseof  a  willful  false 
oath  in  any  of  the  matters  required,  previous  to 
the  obtaining  of  the  registry,  "  there  shall  be  a  for- 
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26th  of  August,  where  she  was  libelled  for  sal- 
vage. 

*The  rate  of  salvage,  in  cases  of  re-  [♦367 
capture,  is  fixed  by  British  statutes,  and  does 
not  exceed  one-eighth  of  the  value,  at  the  port 
of  adjudication. 

Bryan  &  Go. ,  as  agents  of  Patton,  put  in 
claim  in  behalf  of  the  underwriters,  alleging 
that  the  vessel  had  been  abandoned  to  them. 

The  vice-admiralty  court  decreed  restoration, 
on  payment  of  one-eighth  for  salvage,  and  full 
costs ;  and  directed  the  vessel  to  be  sold,  to  as- 
certain the  true  value,  unless  it  could  be  other- 
wise agreed  upon. 

The  claimant  used  no  endeavors  to  agree  with 
the  captors,  as  to  the  true  value  of  me  vessel 
and  cargo,  otherwise  than  by  a  sale;  and,  on 
the  1st  of  October,  she  was  sold  for  915  dollars, 
and  the  ten  tierces  of  coffee  were  purchased  by 
Patton,  for  the  plaintiffs,  at  the  price  of  1,000 
dollars.  The  costs,  charges,  and  commissions, 
amounted  to  909  dollars,  and  the  salvage  to  239 
dollars.  The  agents  of  the  plaintiffs  were  con- 
tent, and  satisfied  with  the  mode  of  ascertain- 
ing the  value  by  sale,  and  did  not  apply  for  an 
appointment  of  appraisers  to  ascertain  the  value. 

On  the  24th  of  September,  1801,  when  the 
abandonment  of  the  vessel  was  made,  by  Bell 
and  Patton,  she  was  safe  in  the  harbor  of  Kings- 
ton, but  liable  for  salvage ;  and  the  value  of  3ie 
ten  tierces  of  coffee  was  sufiScient  to  pay  the 
salvage,  and  all  costs  and  charges. 

The  register  was  lost  by  the  capture  and  re- 
capture, and  has  never  been  found.  The  plaint  - 
iffs  could  not,  according  to  the  laws  of  Great 
Britain,  obtain  a  new  British  register,  while 
they  continued  to  reside  out  of  the  British 
dominions. 

Baltimore  is  not  in  the  direct  course  from 

feiture  of  the  ship  or  vessel,  together  with  her 
tackle,  apparel  ana  furniture,  in  respect  to  which 
the  same  shall  have  been  made,  or  the  value  there* 
of,  to  be  recovered,"  Ac. 

It  seems  to  me  to  be  the  plain  and  just  oonstruo- 
tion  of  this  statute,  that  the  willful  false  swearing 
does  not  ex  directo  produce  a  forfeiture  of  the 
ship.  The  forfeiture  is  alternative,  either  of  the 
ship,  or  the  value  of  the  ship,  at  the  election  of  the 
government  or  persons  suing :  but  not  of  lx)th  the 
ship  and  the  value. 

If  the  government  had  recovered  the  value  from 
Brown,  there  would  have  been  an  end  of  proceed- 
ing against  the  ship.  And  if  the  olfense  charged 
again&t  Brown,  only  produces  a  specitio  forfeiture 
by  a  subsequent  election,  the  argument  is  cogent, 
that  the  relation  consequent  upon  that  election, 
should  be  restricted  by  the  general  rule,  that  it 
shall  not  overreach  an  antecedent  equity ;  and 
conclusive,  that  Brown's  title  was  not  forfeited  dt 
facto^  but  forfeitable  only,  and,  therefore,  within 
the  principles  of  the  cases  of  villange  and  waived 
gooas,  before  relied  on  by  me,  and  expressly  by 
mackgtotie,2Com.  4j31. 

Further,  the  forfeiture  is  of  the  ship  or  the  value. 
I  have  construed  this  clause  somewhat  ditferentiy 
from  all  the  counsel,  and  though  this  circumstance 
produces  doubts  of  its  correctness,  yet,  as  it  has 
weight  with  me,  and  minds  of  less  comprehenaion 
may  sometimes  embrace  truths  which  may  escape 
sui>erior  understandings.  I  think  it  my  duty  to 
mention  it.  It  is  this.  That  the  shin  is  not  liable  to 
forfeiture  in  the  hands  of  any  holder,  other  than 
tlic  persons  false  swearing,  in  anv  case  but  where 
such  holder  would  be  liable  to  a  suit  for  the  value. 

The  words,  that  there  shall  be  a  forfeiture  of  the 
shiu,  &c.,  or  of  the  value  thereof,  to  be  recovered, 
witJi  the  costs  of  suit,  of  the  person  by  whom  sudi 
oath  or  afflnnation  shall  have  been  made,  plainly 
show  the  intent  of  the  legislature,  that  the  penalty 
and  punishment  should  attach  to  the  offender  only. 
"  To  be  recovered  of  the  person,**  both  grammatic- 
ally and  legally  relate  to  the.object  to  be  reoovered, 
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Einsston  to  Alexandria,  after  a  vessel  haA  en- 
tered the  Chesapeake  Bay. 

The  plaintiff«  received  information  of  the 
capture  and  recapture,  at  the  same  time,  in  a 
letter  from  Bryan  &  Co. ,  dated  2oth  of  Septem- 
ber, 1801,  which  also  mentiouH  the  sale;  but  it 
368*]  did  not  appear  at  what  time  the  *plaint- 
iff.s  received  that  letter.  On  the  26th  of  Nov- 
ember, they  offered  to  abandon  the  vessel  to 
the  underwriters,  who  refused  the  offer.  Upon 
this  state  of  facts,  the  defendants  moved  the 
court  to  instruct  the  jury  not  to  find  a  verdict 
for  a  total,  but,  at  most,  for  a  partial  loss, 
which  instruction  the  court  refused  to  give, 
and  the  defendants  took  their  bill  of  excep- 
tions. 

The  second  bill  of  exceptions  did  not  vary 
the  material  facts  above  stated,  but  alleged  that 
the  vessel  sailed  from  Kingston,  with  an  inten- 
tion of  going  to  Alexandria,  but,  also,  with  an 
intention  of  touching  first  at  Baltimore,  and 
there  delivering  part  of  her  cargo,  and  from 
thence  to  Alexandria.  That  while  prosecuting 
her  voyage,  with  that  intent,  and  while  in  the 
direct  course,  both  to  Baltimore  and  Alexan- 
dria, and  before  she  arrived  at  the  dividing 
point  between  Baltimore  and  Alexandria,  she 
was  captured,  &c.  Whereupon,  the  plaintiffs 
prayed  the  court  to  instruct  the  jury  that  there 
was  no  deviation  at  the  time  of  the  capture, 
and  that  the  voyage  insured  was  actually  com- 
menced; which  instruction  the  court  gave  as 
prayed,  and  the  defendants  took  their  second 
bill  of  exceptions. 

The  third  exception  was  to  the  refusal  of  the 
court  to  instruct  the  iury  that  the  loss  of  the 
register,  by  means  of  the  capture  and  recap- 
ture, was  not  sufficient,  in  law,  to  defeat  the 
voyage;    but  that  the^  loss  of  that  docimient 

to  wit,  the  ship,  or  the  value  thereof;  and  to  the 
persoo  from  wbom,  and  from  whom  only,  the  one 
or  the  other  is  to  t>e  recovered. 

The  ffuilt  of  false  swearlnK  forfeits  only  such 
interests  as  the  offender  possessed ;  for,  by  the  ex- 
press provision  of  tbe  16tD  section  of  this  statute, 
the  rijrbts  of  an  innocent  and  unoffending  owner 
are  exempt  from  forfeiture ;  and  the  words  of  the 
statute  which  connect  the  recovery  with  the  forfeit- 
ure in  this  case,  exclude  the  idea  of  any  recovery 
from  an  innocent  holder.  Expresirto  unius  est  exclu- 
tio  cUteriun. 

If  the  ship  is  forfeited  by  the  sole  act  of  the  false 
Bwearinsr*  then  she  is  equally  forfeited,  notwith- 
standing' there  may  have  been  fifty  fair  transfers  in 
public  market.  Every  particular  sale  would  be  a 
particular  conversion,  and  every  one  through  whose 
hands  she  may  have  passed  miffbt  be  sued  for  the 
value  r>f  the  price ;  but  the  statute  says,  that  the 
value  shall  only  be  recovered  of  the  otrcnder  him- 
self. A  party  havinif  fairly  obtained  and  fairly  lost 
or  departed  with  his  poflsession,  would  not,  in  such 
case,  be  liable  for  the  thingrt  or  its  value.  3  Com. 
Dig.  850 :  2  T.  R.  750.  If  not  liable  when  his  posses- 
sion has  honestly'  ceased,  neither  can  he  be  made  so 
when  it  honestly  continues,  since  his  own  act  can- 
not vary  his  responsibility. 

Does  reason  or  policy  require  a  different  con- 
5(t  ruction? 

Tbe  frovemraent  prohibits  an  act  under  a  penalty 
a«rainst  the  partv  offendingr*  They  say,  we,  for 
this,  forfeit  the  thin^  in  respect  to  which  you  have 
sworn  falsely,  if  it  contiuucs  in  existence,  and  is 
yours ;  but  if  lost,  or  destroyed,  or  other  persons 
Innocently  acquire  new  riffhts  in  that  thingr,  your 
iruilt  shall  still  be  punished ;  if  annihilated,  if  sold, 
pay  tbe  value ;  if  you  have  fraudulently  impaired 
the  tbluKt  poy  the  value.  The  one  or  the  other  shall 
lie  recovePBdof  you,  of  you,  the  uruilty  party.  But 
this  prohibition  contains  no  threat  of  punishment 
against  an  Innocent  holder. 

No  inconvenience  arises  from  this  construction. 
A  purchaser  can  only  look  to  the  face  of  the  docu- 
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might  be  supplied  by  special  documents  of  pub- 
lic officers,  setting  forth  the  circumstances  of 
the  loss,  so  that  the  vessel  might  have  prosecut- 
ed that  voyage,  without  seizure  and  confisca- 
tion, under  the  laws  of  Great  Britain,  for  want 
of  a  British  register. 
E.  J.  Lee,  for  the  plaintiffs  in  error. 

1.  The  voyage  insured  was  never  com- 
menced; and  the  vessel  was  not  in  the  prosecu- 
tion of  that  voyage,  at  the  time  of  her  capture. 

2.  The  plaintiffs  cannot  recover  for  a  total 
loss.  If  there  was,  in  fact,  a  total  loss,  it  was 
caused  by  the  misconduct,  or  neglect,  of  the 
plaintiffs,  or  their  agents,  in  not  doing  the  best 
in  their  power  for  all  concerned. 

*3.  The  plaintiffs  had  not  a  right  to  [*360 
abandon  at  the  time  when  they  offered  to  aban- 
don. 

4.  The  loss  of  the  register  was  not  equivalent 
to  the  loss  of  the  vessel. 

6.  The  not  conmiunicating  to  the  underwrit- 
ers the  Intention  of  going  to,  or  touching  at, 
Baltimore,  was  such  a  concealment  as  vacat- 
ed the  policy. 

Ist.  Was  there  an  inception  of  the  voyage 
insured? 

The  contract  of  insurance  is  founded  on  good 
faith,  and  must  express  the  intention  of  the  con- 
tracting parties.  The  object  of  a  policy  is  to 
reduce  to  certainty,  and  to  preserve  unmtered, 
what  each  party  engages  to  perform.  The  voy- 
age insured  must  he  truly  and  accurately  de- 
scribed, as  to  the  time  and  place  at  which  the 
risk  is  to  commence,  the  place  of  departure,  and 
the  place,  or  places,  of  destination. 

Every  circumstance  relating  to  the  voyage 
must  be  stated  with  the  greatest  regard  to  truth. 
When,  therefore,  it  is  mtended  that  the  vessel 
shall  touch  at  an  intermediate  port  or  ports,  it 

ments,  to  the  records  of  title  which  the  law  requires 
for  this  species  of  pnijjerty.  The  knowledge  of  the 
cause  of  forfeiture  rests  generally  in  the  bosom  of 
the  offender :  and  the  law  can  never  re<]uire  of  a 
purchaser  to  examine  into  the  secrets  of  the  heart. 

It  is  more  the  interest  and  policy  of  government 
to  increase  its  wealth  and  strength  by  the  employ- 
ment of  its  ships  in  trade  and  commerce,  than  to 
augment  its  revenue  by  forfeitures.  It,  therefore, 
wisely  protects  the  interests  of  fair  shipholders 
from  forfeiture  for  the  critnes  of  others,  while  it 
carefully  provides  for  tbe  punishment  of  fraudu- 
lent contraventions  of  its  laws.  Protection  is  not, 
by  this  construction,  afforded  to  guilt  or  fraud ;  it 
is  only  a  shield  for  innocfjnce. 

The  remedy  remains,  as  it  ought,  against  him  who 
committed  the  offense.  Government  cannot  be  de- 
prived of  its  forfeiture  by  any  fraudulent  aliena- 
tion. Such  a  sale  would  be  void.  Skinner,  :157.  Jone» 
V.  AfihhurtA;   3  Co.  Tioine'n  coHe;    2  Bl.  Onn.  421. 

The  possession  is  legtdly,  and,  to  effectuate  the 
statutory  provision,  still  in  the  vendor.  Indeed,  all 
the  reasoning  on  this  subject  is  contained  in  two 
axioms  of  the  ci\il  law,  to  which  this  court  may  be 
allowed  to  refer.  In  rem  (UrtOtne  tenetur  qui  dido 
detttU  possidere.  Zmuh,  Elem.  107.  Ei  ailquamUt, 
qwHl  fieri  non  debeU factum  t\Uet ;  firmum  ft  probum 
Quod  git  bona  fide,  imwroittatur  autem  quod  ttit  mala 
fide  vel  doU).    Zouch,  Elem.  41. 

If  a  contrary  construction  prevails,  goverament 
may  have  greater  security  for  a  few  specitlc  penal- 
ties ;  but  It  is  at  the  expense  of  the  interests  of  com- 
merce, and  the  security  of  all  shipholders. 

1  do,  therc>fore,  order  and  decree,  that  the  libel  in 
this  case  filed,  shall  stand  dismissed,  and  that  the 
ship,  &c.,  be  restored  to  the  claimant. 

But  as  the  case  involved  questions  of  gre»it  diffi- 
culty, upon  which  eminent  counsel  have  differed  in 
opinion,  and  Judges  may  differ,  and  it  was  proper. 
In  every  view  of  the  caj*<\  to  put  those  questions  in 
a  course  of  legal  adjudication,  I  shall  certify  prob- 
able cause  of  neiKure,  and  decrc>e  restitution,  with- 
out costs. 
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must  be  stated  in  the  policy.    Marshall  mi  In- 
itnrance,  S£7. 

This  minuteness  of  description  must  have  for 
its  object  the  protection  of  underwriters  from 
those  frauds  to  which  they  are  exposed  by  their 
unfavorable  situation  for  obtaining  correct  in- 
formation. But  this  object  will  be  defeated,  if 
the  insured  are  not  bound  to  commence  and 
prosecute  the  voyage  described  in  the  policy. 

The  voyage  insured  was  from  Kingston  to 
Alexandria.  The  vessel  was  bound  to  sail  di- 
rectly to  Alexandria,  as  her  only  port  of  desti- 
nation, with  all  convenient  dispatch,  in  the  reg- 
ular and  usual  course  from  the  one  place  to  the 
other.  If  she  sailed  with  a  determination  to  go 
first  to  Baltimore,  and  there  deliver  a  cargo  of 
30  hogsheads  of  sugar,  and  afterwards  to  come 
from  Baltimore  to  Alexandria,  she  did  not  com- 
370*]  mence,  *and  was  not  lost  in  the  prose- 
cution of,  the  voyage  described  in  the  policy. 
If  the  voyage  commenced  was  not  in  every 
resjMJct  the  same  with  that  insured,  the  under- 
writers are  not  liable. 

The  voyage  commenced  was  not  a  voyage 
from  Kingston  to  Alexandria,  but  a  voyage 
from  Kingston  to  Baltimore,  and  from  Balti- 
more to  Alexandria. 

It  is  an  uncontioverted  principle  of  marine 
law,  that  if  the  voyage  is  changed,  or  not  per- 
formed in  the  manner  described  in  the  policy, 
the  policy  does  not  attach.  This  principle  is 
established  by  the  ca«e  of  Wooldridge  r.  BoydeU, 
Daiig.  16. 

This  is  not  a  case  of  deviation,  but  of  non- 
iuception.  In  cases  of  deviation  the  termini 
arc^  the  same.  But  it  is  immaterial  whether  the 
termination  of  the  voyage  commenced  is  the 
same  with  that  insured,  when  the  vessel,  in 
fact  and  in  truth,  sails  directly  for  a  port  not 
mentioned  in  the  policy,  nor  contemplated  by 
the  parties  at  the  time  the  insurance  was  made. 
If  the  vessel  in  this  case  had  commenced  a 
voyage  for  Baltimore,  but  with  an  intention  to 
touch  at  Alexandria,  in  her  way  to  Baltimore, 
it  would  not  have  been  the  voyage  insured. 
So  if  the  ctiptain  was  under  an  engagement, 
when  he  sailed  from  Jamaica,  to  go  to  Balti- 
more at  all  events,  before  he  came  to  Alexan- 
dria. 

The  termination  of  the  voyage  commenced 
was  Baltimore  and  Alexandria.  The  vessel 
was  obliged  to  come  to  both  places.  The  ter- 
mini of  the  voyage  were  not  those  described  in 
the  policy. 

The  necessity  of  commencing  and  perform- 
ing the  precise  voyage  described  in  the  policy, 
is  further  proved  by  the  opinion  given  in  the 
case  of  Betitaon  v.  Hnworth,  6  T.  R.  531,  where 
it  is  decided,  that  if  a  veasel  is  insured  to  sev- 
eral ports,  she  must  pursue  the  order  in  which 
the  places  are  named  in  the  policy. 

In  the  case  of  Way  v.  Modigliani,  $  T.  R.  30, 
the  question  was,  whether  the  policy  ever  at- 
tached ;  and,  if  it  did,  whether  it  waa  not  dis- 
371*]  charged  by  the  vessel's  *not  sailing  up- 
on the  precise  voprage  insured.  The  case  was 
this:  a  ship  was  insured  "at  and  from  the  30th 
of  October,  1786,  from  any  ports  in  Newfound- 
land to  Falmouth,  or  her  ports  of  discliarge  in 
the  channel."  On  the  1st  of  October  the  ship 
left  Newfoundland,  and  went  to  the  Banks, 
fished  there  until  the  7th,  and  then  sailed  from 
the  Banks  to  England;  and  on  the  30th  of  No- 
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vember,  while  in  the  direct  track  from  New- 
foundland to  England,  she  was  lost.  She  left 
Newfoundland  for  the  Banks  long  before  the 
policy  attached,  and  although  on  the  20th  of 
October  she  was  in  the  direct  course  from  New- 
foundland to  England,  and  so  continued  until 
she  was  lost,  yet,  because  she  sailed  from  New- 
foundland with  an  intention  of  going  to  the 
Banks,  and  from  thence  to  England,  and  act- 
ually carried  that  intention  partially  into  effect, 
it  was  determined  that  the  poficy  did  not 
attach,  and  that  the  voyage  insurecl  was  not 
commenced.  The  partial  execution  of  the 
intent  cannot  vary  the  principle,  and  was  not 
relied  upon  in  that  case. 

BrLLER,  /. ,  said,  *  *  The  first  is  the  substantial 
ground,  namely,  that  the  policy  never  attached 
at  all.  Where  a  policy  is  made  in  such  terms  as 
the  present,  to  insure  a  vessel  from  one  port  to 
another,  she  must  have  sailed  on  the  voyage  in- 
sured, and  not  on  any  other.  The  voyage  insur- 
ed is  from  a  port  in  Newfoundland  to  £^gland, 
whereas  the  vessel  sailed  to  the  Banks,  which 
was  a  different  voyage.  This  point  has  been 
already  decided  by  the  case  of  Wooldridge  r. 
Boydm,  where  it  was  held,  that  if  a  ship,  insur- 
ed for  one  voyage,  sail  upon  another,  although 
in  the  same  track  part  of  the  way,  and  she- be 
taken  before  the  dividing  point  between  the  two 
voyages,  the  policy  is  discharged.  That  was  a 
stronger  case  than  the  present,  for  there  the  very 
intention  of  sailing  upon  a  voyage  different  from  * 
that  insured,  vacated  the  poficy." 

The  actual  sailing  to  a  port  is  only  one  mode 
of  proving  the  sailing  with  an  intention  offing 
to  that  port.  If  the  intention  is  proved,  it  is  not 
material  by  what  means.  Marahnll,  406,  (note.) 
If  the  voyage  is  changed,  the  policy  is  vacated. 

*A  voyage  may  be  changed  W  taking  [*37  2 
on  board  a  consignment  to  a  different  port:  and 
the  consignment  will  be  evidence  of  the  change. 
Or  it  may  be  changed  by  varying  the  plan  of  the 
adventure  before  the  commencement  of  the 
risk ;  but  a  deviation  takes  place  in  the  execution 
of  the  original  plan.  Therefore,  an  intention 
to  alter  the  voyage  will  destroy  the  contract. 
Millar,  431. 

To  vary  in  the  smallest  particular  from  the 
original  plan  of  the  voyage,  constitutes  an  alter 
ation.     Millar,  392. 

In  the  present  case  the  plan  of  the  vovage  'wa.** 
fixed  by  tlie  policy,  and  on  the  10th  of  August 
the  vessel  haid  actually  cleared  out  with  an  in- 
tent to  pursue  it;  after  which,  she  discharged 
her  ballast,  and  took  in  30  hogsheads  of  sugar, 
to  be  delivered  in  Baltimore.  This  not  only 
altered  the  original  plan  of  the  voyage,  but  in- 
creased the  risk  of  capture,  by  increasing  the 
value  of  the  prize. 

The  case  of  Slot  v.  Vaughan,  dted  in  Mar- 
shall, S32,  4  WiUiams*s  Cases,  S96,  determined 
by  Lord  Kenyon,  is  in  favor  of  the  underwriters 
upon  this  point. 

The  case  of  Kewley  v.  Ryan,  S  H.  Bl.  343,  is 
the  only  one  which  has  the  appearance  of  oppo- 
sition. But  that  case  will  be  found  to  be  unlike 
the  present  in  the  following  particulars: 

1.  In  Kewley  v.  Ryan,  the  vessel  sailed  from 
Grenada  for  Liverpool,  which  was  the  voyage 
insured,  but  with  an  intention  to  touch  at  Cork, 
which  was  in  the  usual  course  from  Grenada  to 
Liverpool.  But,  in  the  present  case,  the  vessel 
sailed  for  Baltimore,  with  an  intention  to  come 
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n)imd  to  Alexandria  froin  Baltimore,  which  is 
not  in  the  course  from  Kingston  to  Alexandria. 

2,  In  Keuoley  r.  Ryan  the  vessel  intended  only 
to  touch  at  Cork ;  but,  in  the  case  at  bar,  the  ves- 
<*]  sailed  on  a  trading  voyage  for  Baltimore. 
Stift  r.  Warden,  2  Esp,  Re^h  610. 
373*]  'S.  The  Eliza  altered  the  plan  of  the 
t)rigiua]  adventure,  by  taking  in  sugar  for  Balti- 
more ;  but  in  Keirley  v.  Ryan,  it  doe«  not  appear 
tbat  the  original  plan  w^is  changed. 

4.  The  risk  was  increased  by  taking  the  cargo 
for  Baltimore,  but  the  intention  of  touching  at 
Cork  did  not  increase  the  risk. 

Independent  of  these  differences  between  the 
two  cas(^,  it  is  very  questionable  whether  the 
determination  in  Jijswley  v.  Ryan  is  correct  upon 
principle.  It  establishes  a  doctrine  which  ena- 
bles the  insured  to  defraud  underwriters,  by 
making  the  evidence  of  intention  to  vary  the 
voyage  depend  upon  the  single  testimony  of  the 
master,  which  is  apt  to  bend  to  the  interest  of 
his  employers.  It  too  often  happens,  that  in- 
surance erases  depend  upon  the  same  kind  of  tes- 
limony. 

The  case  of  Kewley  r.  Ryan  is  also  is  princi- 
ple contradicted  by  that  of  MidcUewttod  r.  Blokes, 
r  T.  R.  163;  MarMhaU,  406,  note  h. 

2d.  The  2d  point  is,  that  if  the  plaintiffs  are 
entitled  to  recover  any  thing,  they  can  recover 
only  for  a  partial  loss;  for  if  an  actual  total  loss 
has  happened,  it  has  arisen  from  the  negligence 
and  misconduct  of  the  plaintiffs,  or  their  agents, 
in  not  doing  the  best  in  their  power  for  all  con- 
cc*med. 

The  consideration  of  this  question  will  in- 
volve that  of  the  right  of  the  plaintiffs  to  aban- 
doif  at  the  time  they  offered  to  abandon ;  which 
i<  the  third  point  in  the  cause. 

In  many  instances  the  practice  of  abandoning 
has  been  extended  too  far.  The  insured  should 
in  no  case  be  permitted  to  abandon,  where  the 
effects  insured,  or  the  greater  part  of  them,  still 
«'xi8t,  and  are  in  the  power  of  the  insured. 

The  general  rule  is,  that  the  insured  may  aban- 
4  Ion  in  all  cases  where,  by  means  of  any  of  the 
IwriLs  insured  against,  the  voyage  is  totally  lost, 
^>r  not  worth  pursuing,  or  where  the  thing  in- 
374*]  siired  is  so  damaged  as  to  be  *of  little 
<»r  no  value  to  the  owner,  or  where  the  salvage 
i«*  ver\'  high,  or  where  wliat  is  saved  is  of  less 
value  than  the  freight,  or  where  further  expense 
is  necessary,  and  the  insurer  will  not  undertake, 
iit  all  events,  to  pay  that  expense. 

These  principles  are  declared  in  the  following 
i-ast-s:  ^  Burr,  683,  Ooss  r.  Withern;  2  Burr. 
IIOS,  Hamilhnt.  Mendez;  7  T.  R.  4£1,  AgnOar 
r.  Rodf/en;  1  Dall.  Kej).  11,  Story  v.  Strctt^U; 
Park,  165;  4  Williarm's  Ooiies,  373,  376. 

The  capture  or  arrest  of  a  vessel,  or  any  de- 
tention, is  prima  fade  a  total  lass,  and  immedi- 
ately upon  the  capture,  or  at  any  time  while 
the  capture  continues,  the  insured  may  abandon, 
and  give  notice,  and  thereby  entitle  himself  to 
claim  as  for  a  total  loss.  But  this  must  l)e  drAe 
while  the  insured  knows  of  the  continuance  of 
the  capture,  and  not  after  he  has  information  of 
the  recovery  or  safety  of  the  vessel.  M' Master 
t.  ShooUn-ed,   1  Kap.  Rep.  237;  MarnhaU,  494, 

.'fOl. 

On  the  other  hand,  the  recapture  does  not 
necessarily  deprive  the  insured  of  the  right  to 
abandon.  For,  if  in  consequence  of  the  cap- 
ture, the  voyage  is  lost,  or  not  worth  pursuing, 
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if  the  salvage  be  very  high,  or  if  further  expense 
be  necessary,  and  the  insurer  will  not  under- 
take to  pay  that  expense,  the  insured  may  aban- 
don. Therefore,  the  rule  is,  that  if  the  thing 
insured  be  recovered  before  any  loss  is  paid,  the 
insured  is  entitled  to  claim  as  for  a  total  or  par- 
tial loss,  according  to  the  situation  of  the  case 
at  the  time  when  he  makes  his  claim.  For  there 
is  no  vested  right  to  a  total  loss  until  the  insured 
elects  to  abandon. 

There  are  two  cases  which  will  l)e  cited  for 
the  defendants  in  error.  Pringle  v.  Hartley,  3 
Atk.  195,  and  Qom  p.  Withers,  $  Burr.  683,  nei- 
ther of  wliich  is  like  the  present. 

In  the  case  of  Pringle  v.  Hartley,  the  salvage 
amounted  to  a  moiety  of  the  value  of  the  vessel 
insured;  and  there  was  no  person  present  to 
give  security,  or  answer  for  that  moiety. 

*The  case  of  Gos»  v.  Withers  was  an  [*375 
iasurance  on  the  ship  and  goods.  One-fourth  of 
the  goods  were  thrown  overboard  to  preserve 
the  vessel  and  the  residue  of  the  cargo.  After 
this  the  vessel  was  captured  by  the  French.  The 
master,  mate  and  all  the  sailors,  except  an  ap- 
prentice boy  and  a  landsman,  were  taken  out 
and  sent  to  France.  The  ship  remained  eight 
days  in  the  hands  of  the  French,  and  was  re- 
taken by  a  British  privateer,  and,  on  the  18th  of 
January,  was  carried  into  port  for  adjudication. 
Immediate  notice  was  given,  and  an  offer  to 
abandon. 

But  before  her  capture,  the  ship,  in  a  storm, 
was  separated  from  her  convoy,  and  disabled  for 
proceeding  on  her  voyage,  without  going  into 
port  to  refit.  The  residue  of  her  cargo  was 
spoiled  while  she  was  refitting,  after  the  offer 
to  abandon,  and  before  she  could  he  refitted. 
The  salvage  was  a  moiety ;  the  master  and  mari- 
ners were  prisoners ;  the  charter  party  dissolved ; 
the  freight,  except  for  the  goods  saved,  was 
lost,  and  the  voyage  was  not  worth  pursuing. 

But  the  situation  of  the  Eliza  was  very  differ- 
ent. SUe  sailed  from  Jamaica  on  the  17th  of 
August,  was  captured  on  the  22d,  recaptured  in 
less  than  three  days,  and  on  the  26th  was  brought 
into  Kingston,  tfie  very  port  from  which  she 
had  sailed  only  nine  days  before,  and  where  the 
agents  of  the  insured  were.  The  salvage  was 
only  one-eighth,  and  the  coffee  on  board,  be- 
longing to  the  plaintiffs,  would  have  been  more 
than  sufficient  in  value  to  pay  the  whole  sal- 
vage, and  all  the  charges  and  costs,  which  did 
not  exceed  909  dollars,  even  when  attended  with 
the  costs  of  the  libel,  sale  and  commissions. 

If  they  had  rated  the  vessel  at  3,800  dollars, 
the  sum  insured,  yet  the  salvage  would  have 
been  only  475  dollars. 

The  point  decided  in  Goss  d^  Withe^rs  was, 
that  a  title  to  restitution  cannot  take  away  a 
vested  right  to  abandon,  if  the  vessel  be  unfit 
to  perform  the  voyage. 

There  is  nothing  in  the  record  which  shows 
that  at  the  time  of  the  recapture,  the  Eliza  was 
imfit  to  perform  the  voyage. 

The  abandonment  oi  a  vessel  is  an  extreme 
remedy,  which  the  insured  has  in  his  power, 
but  which  he  ought  *not  to  be  permit-  [*370 
ted  to  use,  when  he  has  another  remedy  which 
will  completely  indemnify  him  for  the  injury 
he  has  actually  sustained. 

This  case,  we  contend,  ought  to  be  decided 
upon  the  principles  which  governed  that  of 
Hamilton  v.  Mendez,  2  Burr.  1108.     There  the 

471 


376 


Supreme  Court  of  the  United  States. 


180(; 


ship  was  captured  on  the  6th  of  May,  by  a 
French  privateer,  and  all  her  hands,  excepting 
two,  were  taken  out.  On  the  23d  she  was  re- 
captured by  a  British  ship  of  war,  and  sent  into 
a  British  port,  where  she  arrived  on  the  6th  of 
June.  As  soon  as  the  insured  heard  of  the 
capture,  he  wrote  and  offered  to  abandon  to  the 
underwriters.  They  refused  to  receive  the 
abandonment,  but  offered  to  pay  the  salvage, 
and  all  the  losses  and  charges  which  the  insured 
had  sustained  by  the  capture.  The  question 
was  whether,  on  the  26th  June,  the  insured 
had  a  right  to  abandon  and  recover  as  for  a 
total  loss.  The  court  decided  that  he  had  no 
right  to  abandon,  and  that  he  could  recover  as 
for  a  partial  loss  only.  The  principle  of  that 
case  is,  that  if  the  voyage  be  only  temporarily 
interrupted,  the  property,  upon  the  recapture, 
returns  to  the  owner  pledged  to  the  recaptor 
for  the  amount  of  salvage.  This  doctrine  is 
also  stated  in  the  case  of  Mills  «>.  FleUher, 
Doug.  219,  and  TheUusgon  v.  Fletcher,  1  Mp. 
Rep.  73. 

The  actual  loss  which  the  insured  sustained, 
was  not  a  total  loss,  until  rendered  so  by  their 
own  negligence  or  misconduct,  or  that  of  their 
agents.  It  only  amounted  to  900  dollars,  in- 
cluding salvage.  Even  if  the  vessel  had  been 
valued  at  the  price  insured,  viz.,  8,800  dollars, 
the  salvage  (which  by  %tat.  J3,  Geo.  Ill,  c.  66, 
cannot  exceed  one-eighth)  would  have  amount- 
ed only  to  475  dollars,  which,  added  to  the 
other  expenses,  would  not  have  exceeded  1,000 
dollars. 

This  sum  ought  to  have  been  paid  by  the 
a^nts-of  the  insured,  who  had  in  their  posses- 
sion funds  of  their  principal,  out  of  which  it 
might  have  been  paid.  But  it  does  not  appear 
that  they  made  any  effort,  or  offer  to  pay  it,  or 
to  prevent  the  sale;  or  any  proposition  to  ascer- 
tain the  value  of  the  vessel  otherwise  than  by  a 
sale.  They  did  not  do  the  best  in  their  power 
for  all  concerned,  but  calmly  stood  by/ind  saw 
the  vessel  sacrificed,  when  they  had  the  power 
of  preventing  it. 

3T7*]  *The  insured,  therefore,  cannot,  by 
abandonment,  turn  a  partial  into  a  total  loss. 
1  Etq).  Rep.  73. 

It  appears  upon  the  record  that  the  insured 
were  anxious  to  sell  the  vessel,  and  this  may  ac- 
count for  the  want  of  exertion  on  the  part  of 
their  agents  to  prevent  a  sale,  which  would 
charge  the  underwriters  with  the  full  value  of 
3,800  dollars. 

4th.  The  loss  of  the  register  was  not  equiva- 
lent to  the  loss  of  the  vessel,  and  was  not  an 
event  against  which  the  in.Hurance  was  made. 

But  me  loss  of  the  register  might  have  been 
supplied  by  another  document,  sucii  as  a  consular 
certificate,  stating  the  circumstances  attending 
the  loss,  which  would  have  enabled  the  vcAsel 
to  perform  the  voyage  insured.  1  Rob.  184, 
The  Betty  Cathcart;  8  T.  Rep.  198,  Christie 
V.  Secretun.  The  want  of  a  register  would 
not  have  occasioned  a  forfeiture  of  the  vessel, 
but  would  only  have  subjected  her  to  the  in- 
convenience of  being  considered  and  treated  as 
a  foreign  bottom. 

5th.  The  not  communicating  to  the  under- 
writers the  intention  of  going  to  Baltimore 
vacated  the  policy,  as  the  risk  was  thereby  in- 
creased. Mfirtih.  347;  3  Bur?'.  1909,  Carter  v. 
Boehm;     1  W.  Bl.  594,  ^^  0.  Miilfir,  450. 
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Simms  &  Swann,  contra,  contended.  1.  That 
the  voyage  commenced  was  the  voyage  insured; 
2.  That  the  insured  had  a  right  to  a&ndon  and 
recover  as  for  a  total  loss. 

1.  A  policy  of  insurance,  like  every  other 
written  agreement,  is  to  be  construed  according 
to  the  intention  of  the  parties.  The  under- 
standing in  this  case  was,  that  the  underwriter 
should  take  all  the  risk  of  a  voyage  from  Ja- 
maica to  Alexandria;  and,  consequently,  they 
took  the  risk  of  the  voyage  from  Janiaica  to 
the  Chesapeake  bay,  through  which  a  vessel 
must  pass  to  arrive  at  Alexandria. 

*We  admit  the  intention  to  deviate  [*378 
after  entering  the  Chesapeake,  but  we  insist  that 
the  voyage  and  risk  insured  had  commenced; 
and  that  the  vessel  was  in  the  actual  prosecution 
of  that  voyage  when  the  loss  happened.  In  such 
a  case,  although  there  was  an  intention  to  devi- 
ate, the  insured  had  a  right  to  abandon.  Park, 
314;  8tra.  1249,  Foster  t.  Wilmer;  Burns  on  la- 
surance,  107;  I8  H.  Bl.  343,  Xeicley  r.  Ryan;  2 
New  York  T.  Rep.  fS74,  Henshaw  v.  Marine  In- 
surance Company. 

In  th«  case  of  WooldHdge  v.  Boydell,  there 
was  no  intention  of  going  at  all  to  the  place 
mentioned  in  tlie  policy. 

The  only  point  in  the  case  of  Stitt  t>.  WardeU, 
2  Esp..  Rep.  610,  is  the  difference  between 
torching  and  trading  at  a  port.  In  that  case 
there  was  an  actual  trading,  but  here  was  only 
an  intention  to  trade. 

In  Beatson  t?.  Ilatoorth,  6  T.  Rep.  531,  the  de- 
cision was  merely  that  if  the  voyage  descrilxxl 
be  to  B.  and  C,  the  vessel  deviates  by  going  to 
C.  first,  and  afterwards  to  B.,  althou^  C.  be 
the  nearest  port. 

In  Way  «.  Modigli4ini,  2  T.  Rep.  30.  the  real 
ground  of  the  opinion  of  the  court  is  an  actual 
deviation  by  the  vessel  having  sailed  for  and 
stopped  to  fish  on  the  Banks,  instead  of  saihng 
directly  from  Newfouiyiland  to  England. 

The  opinion  of  Roccus,  cited  in  a  note  to 
Marshall,  406.  is  contradicted  by  that  of  Emer- 
igon,  also  cited  in  the  same  note;  and  the  latter 
seems  to  be  the  better  opinion. 

If  the  alteration  of  the  voyage  takes  place 
before  the  risk  is  commenced,  it  becomes  a  dif- 
ferent voyage  j  but  if  after,  then  it  is  only  a 
deviation^     Millar,  117. 

In  the  present  case  the  risk  commenced  at 
Jamaica,  and  before  the  alteration  of  the  voyage 
was  contemplated. 

*It  was  to  terminate  at  Alexandria.  [*379 
When  the  terminus  a  quo  and  the  terminus  ad 
quern  are  the  same,  the  voyage  is  the  same. 

2.  The  loss  itself  was,  in  fact,  total,  and  unlew^ 
the  insured  have  l)een  in  fault,  they  ought  to 
recover  for  a  total  loss. 

The  loss  of  the  register  alone  was  sufficient  to 
defeat  the  whole  voyage,  and  if  the  vessel  had 
sailed  without  it,  and  had  been  lost,  the  under- 
writers would  have  been  discharged  by  that 
vAy  fact  of  the  vessel  sailing  wiiliout  proper 
documents.  It  would  so  increase  the  risk  of 
loss  by  seizure  and  condemnation,  as  to  vacate 
the  policy.  If  she  had  been  found  sailing^ 
without  a  register,  she  would  have  been  consid- 
ered by  the  British  laws  as  an  alien  vessel,  and 
if  found  trading  from  a  British  colony,  would 
have  been  liaise  to  condemnation.  Beereon 
Ship,  46,  379,  429.  Bryan  &  Co.  were  not  the 
general    agents   of   the  defendants  in  error. 
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Their  authority  ceased  when  the  vessel  was 
dispatched,  and  had  sailed  from  Jamaica  for 
Alexandria.  They  were  not  authorized  to  sac- 
rifice the  property  of  the  insured  in  their  hands, 
if  they  had  any,  to  raise  money  to  pay  the 
salvage  and  expenses.  It  is  true,  the  master 
had  an  implied  authority  to  do  what  was  fit  and 
proper  for  the  benefit  of  all  concerned;  but  he 
was  not  authorized  to  send  out  the  vessel  with- 
out a  register,  and  she  could  never  get  a  new 
one  unless  her  owners  (the  insured)  should 
change  their  domicile.  No  document  could 
supply  the  place  of  that  which  itself  never 
could*  have  been  obtained,  and  to  which  the 
party  was  not  entitled. 

The  exception  is  to  the  refusal  of  the  court 
to  give  the  instruction  prayed.  This  instruction 
would  have  been  improper  for  two  reasons : 

1.  It  would  have  been  conclusive  of  the 
whole  cause;  and  no  such  instruction  can  be 
given,  unless  all  the  evidence  is  stated,  and 
unless  the  bill  of  exceptions  avers  it  to  be  the 
whole  evidence.  This  bill  of  exceptions  does 
not  contain  the  whole  evidence,  nor  such  an 
averment. 

380*]  *2.  The  instruction  prayed  involves 
the  decision  of  a  fact,  which  tlie  jury  only 
were  competent  to  find,  viz.,  whether  the  dam- 
age amounted  to  more  than  half  the  jiralue  of 
the  thin^  insured.  MHU  v.  Fletcher,  Doug, 
i^iO.  This  fact  is  not  stated  in  the  bill  of  ex- 
ceptions, nor  any  other  fact  from  which  the 
court  can  infer  it.  It  contains  no  evidence 
that  the  master  had  funds  to  pay  the  salvage 
and  charges. 

The  e^dence  shows  the  loss  to  be  actually 
total.  The  information  of  the  capture,  recap- 
ture, libel  for  salvage,  and  sale  to  a  stranger, 
all  came  to  the  insured  at  the  same  time ;  and 
there  is  no  evidence  of  fraud  or  collusion.  Thp 
only  allegation  is,  that  the  master  did  not  do 
everything  in  his  power  to  prevent  a  total  loss. 
But  this  allegation  is  imsupported  by  evidence. 
£ven  if,  by  a  sacrifice  of  the  cargo,  he  had 
raised  money  enough  to  pay  the  salvage,  ex- 
penses, costs,  charges  and  repairs,  he  must  have 
obtained  a  new  crew,  and  then  could  not  have 
ssiiled  without  a  register. 

The  voyage  was  completely  destroyed ;  and, 
upon  an  abandonment,  which  the  insured  had 
a  right  to  make,  relief  would  have  been  refused 
to  the  underwriters,  even  in  equity.  3  Atk. 
195,  Priiigle  v.  Hartley;  Marshall,  4S6. 

C.  Lee,  in  reply.  There  are  two  bills  of  ex- 
ceptions to  the  opinion  of  the  court. 

1st.  To  the  instruction  given  in  favor  of  the 
plaintiff  below,  that  there  was  no  deviation 
from  the  voyage  insured,  and  that  the  voyage 
in.sured  wa<t  actually  commenced. 

2d.  To  the  refusal  of  the  court  to  instruct  the 
jury,  that  if  the  facts  stated  in  that  bill  of  ex- 
ceptions should  be  proved  to  their  satisfaction, 
they  ought  not  to  find  a  verdict  for  a  total,  but 
at  most  for  a  partial  loss. 

1.  The  voyage  insured  was  a  direct  voya^ 
from  Kingston,  in  Jamaica,  to  Alexandria,  in 
Virginia.  But  the  voyage  commenced  was  a 
voyage  from  Kingston  to  Baltimore,  and  from 
3»1*]  thence  to  Alexandria.  Baltimore  ♦not 
iK'ing  m  the  direct  course  from  Kingston  to 
Alexandria,  the  voyage  commenced  was  not  a 
direct  voyage  from  Kingston  to  Alexandria, 
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and,  therefore,  was  not  the  voyage  insured. 
There  can  be  no  necessity  of  referring  to  au- 
thorities to  show  that,  in  a  policy,  a  voyage' 
from  one  place  to  another  always  means  a  direct 
voja^e  in  the  usual  course ;  because,  upon  thin 
pnnciple  is  founded  the  whole  doctrine  of  devi- 
ation. But  the  cases  of  Beatmn  t.  Ilatcarth.  0 
T.  Jiep.  5S1;  Bdaney  t.  Stoddert,  1  T.  Rt^p.  S2; 
and  Middlewood  v.  Blokes,  7  X'  ^P-  ^6'~ ,  show 
with  what  strictness  it  has  been  maintained. 

If  the  direct  voyage  was  not  commenced,  the 
commencement  of  an  indirect,  circuitous  voy- 
age, will  avail  nothing.  The  voyage  insured 
was  not  commenced.  Ihuff.  16,  Wootdridge  v. 
BaydeU;  2  T.  R.  SO,  Way  r.  Mfxiigliani.  Even 
if  the  risk  is  diminished  by  the  circuitous 
course,  it  is  not  a  justification  of  the  voyage, 
and  will  not  support  the  policy.  MiUar,  377, 
382. 

The  case  of  Kewley  v.  Ryan,  2  H.  Bl.  343.  is 
relied  upon  by  the  defendants  in  error.  But 
the  law^  of  that  case  is  doubted  by  Mars/iaU, 
232,  who  refers  to  the  case  of  i^tt  v,  VaagJuia, 
decided  in  the  King's  Bench,  in  1794,  and  is 
opposed  to  the  case  of  WoMridge  v.  BoydeU. 

Kewlsy  r.  Ryan  differs  essentially  from  the 
present  case.  The  intention  in  the  former  was 
only  to  touch  at  Cork,  in  the  way  to  Liverpool. 
Whether  Cork  is  not  usually  touched  at  in  such 
voyages  does  not  appear;  but  no  cargo  was  on 
board  to  be  delivered  at  Cork.  The  only  port 
of  delivery  was  Liverpool. 

In  the  present  case,  a  considerable  cargo  was 
received  on  freight,  deliverable  at  Baltimore. 
The  intention,  therefore,  was  not  merely  to 
touch,  but  to  trade  at  Baltimore.  It  was  one 
of  the  principal  objects  of  the  voyage.  To 
touch  at  a  port,  differs  essentially  from  deliver- 
ing a  cargo,  and  trading  at  a  port.  2  X.  V. 
Term  Rep.  WiUiams  v.  ^mUh,  refers  to  Stitt  r. 
Wardell,  decided  by  Lord  Kenyon,  in  1797. 
Marshall,  187.  After  clearing  for  Alexandria, 
to  receive  a  cargo  for  *Baltim6re,  to  l)e  [*382 
delivered  there  for  trade,  and  to  sail  with  inten- 
tion to  go  to  Baltimore  first,  was  a  complete 
aJteration  of  the  voyage  insured. 

The  opinion  in  Kewley  r.  Ryan,  if  understood 
rightly,  does  not  decide  this  case  agiiinst  the 
underwriters.  The  court  says,  "  where  the 
termini  of  the  intended  voyage  are  really  the 
same  as  those  described  in  the  policy,  it  is  to  be 
considered  as  the  same  voyage." 

The  word  termini  does  not  mean  merely  the 
beginnin|^  and  end  of  a  thing,  but  all  the  limits; 
and,  in  regard  to  a  voyage,  it  means  also  the 
intermediate  ports  of  delivery  for  any  part  of 
the  cargo. 

In  the  present  case  the  policy  expresses  but 
one  port  of  delivery;  the  voyage  commenced 
was  to  two,  one  of  which  was  out  of  the  course 
to  that  mentioned  in  the  policy. 

The  case  of  Way  v.  Modigtiani  was  not  de- 
cided on  the  ground  of  deviation,  but  expressly 
on  the  ground  of  non-inception.  Ujwn  this 
point,  the  opinion  of  Buller,  J.,  is  full. 

WoMridge  t.  Boydell  was  not  decided  on  the 
fact  that  there  was  no  intention  of  sailing  to  the 
port  mentioned  in  the  policy,  but  upon  the  fact 
that  the  vessel  had  actually  sailed  for  a  differ- 
ent port. 

The  weight  of  the  case  of  Kewley  r.  Ryan, 
therefore,  is  diminislied ; 

1.  Because  it  stands  contradicted. 
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2.  It  differs  essentially  from  the  case  before 
the  court,  and  is  not  decisive. 

8.  It  may  Ik^  reconciled  with  the  doctrine 
advanced  in  this  case  by  the  plaintiffs  in  error, 
and,  if  so  understood,  is  in  their  favor. 
383*]     *4.  If  understood  as  the  defendants 
in  error  contend  it  ought  to  be,  it  is  not  law. 

2d.  The  second  bill  of  exceptions  states  a  case 
which  would  justify  the  instruction  prayed  by 
the  defendants  below. 

Bryan  &  Co.  were  the  agents  and  correspond- 
ents of  the  owners.  Patton  also  was  an  agent, 
having  gone  out  in  the  vessel  as  supercargo, 
and  the  owners  are  answerable  for  their  negli- 
gence. 

On  the  34th  of  September,  Bell,  the  master, 
and  Patton,  the  supercargo,  by  their  protest, 
abandoned  the  vessel  and  cargo  to  the  under- 
writers, when  both  were  safe  in  the  harbor  of 
Kingston,  liable  only  to  a  small  salvage,  and  to 
some  expenses ;  and  when  the  coffee  belonging 
to  tlie  d(^fendant8  in  error,  and  then  on  boarcf 
was  more  than  sufficient  to  pay  all  the  demands 
against  the  vessel.  There  was  no  necessity  of 
selling  the  vessel.  Her  value  might  have  been 
ascertained  in  some  other  mode.  Upon  ap- 
plication to  the  court  of  admiralty  appraisers 
would  have  been  appointed.  But  the  agents 
neither  attempted  to  agree  with  the  recaptors 
for  the  amount  of  the  salvage,  nor  applied  to 
the  court  to  appoint  appraisers,  but  suffered 
the  expenses  to  be  increased  unnecessarily,  by 
the  admiralty  process,  and  by  the  commissions 
on  the  sale. 

The  agents  of  the  owners  ought  to  have  done 
as  much  to  increase  the  amount  saved,  as  if  no 
insurance  had  been  made.  It  was  their  duty  to 
do  the  best  for  all  concerned.  If  they  did  not, 
and  if  by  their  negligence  the  loss  has  been  con- 
verted from  a  partial  to  a  total  loss,  the  under- 
writer ought  not  to  suffer.  Their  contract  was 
a  contract  of  indemnity  against  unavoidable 
loss,  and  the  insured  were  bound  to  use  the 
same  care  and  diligence  which  a  prudent  man 
would  use  in  securing  his  own  property. 

As  to  the  loss  of  the  register,  it  would  not 
have  been  a  cause  of  condemnation.  The  law 
cited  from  Heeves  applies  only  to  a  vessel  which 
384*]  never  had  a  register,  and  *not  to  one 
whose  register  has  been  destroyed  by  accident. 

March  4.  Marshall,  Ch.  J.,  did  not  sit  in 
the  trial  of  this  cause. 

The  other  judges,  except  Chase,  J.,  whose  ill 
health  prevented  his  attendance,  grfve  their 
opinions  seriatim. 

Johnson,  J.  Upon  the  trial  of  this  cause,  in 
the  court  below,  two  grounds  of  defense  were 
Assumed  by  the  plaintiffs  in  error. 

1.  That  the  policy  had  been  avoided  by  a  de- 
viation from  the  voyage  insured. 

2.  That  if  the  insured  were  entitled  to  re- 
<!0ver  at  all,  it  could  only  be  for  an  average,  not 
a  total  loss. 

In  the  argument  before  this  court,  the  first 
ground  was  varied,  and  the  plaintiffs  in  error 
contended,  "that  the  risk  insured  was  never 
entered  upon." 

Without  considering  the  propriety  of  enter- 
ing upon  the  discussion  of  a  question  so  mate- 
rially different  from  that  made  in  the  bill  of 
exception,  I  will  only  remark  that  it  was  judi- 
cious in  the  counsel  to  abandon  an  opinion  as 
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inconsistent  with  natural  reason  as  it  is  with  the 
established  doctrine  of  the  law  of  insurance. 
An  intent  to  do  an  act  can  never  amount  to  the 
commission  of  the  act  itself.  That  an  intended 
deviation  will  not  vitiate  a  policy,  and  that  the 
vessel  remains  covered  by  her  insurance  until 
she  reaches  the  port  of  divergency,  and  actually 
turns  off  from  the  due  course  of  the  voyage  in- 
sured, is  a  doctrine  well  understood  among  mer- 
cantile men,  and  hsa  uniformly  governed  3ie  de- 
cisions of  the  British  courts  from  the  case  of 
Foster  dk  Wilmer  to  the  present  time. 

The  doctrine  now  insisted  on  by  the  plaintiffs 
in  error,  was  probably  suggested  by  some  incor- 
rect expressions  attributed  to  Lord  Mansfield  in 
the  case  of  Wooldridge  *dh  BoydeU.  It  [*38& 
is  said  that  the  judge  in  that  case  expr^sed  an 
opinion,  that  "if  a  ship  be  insured  from  A.  to 
B.,  and  before  her  departure  the  insured  deter- 
mine that  she  shall  call  at  C,  which  is  out  of 
the  usual  course  of  the  voyage  from  A.  to  B. . 
this  is  rather  a  different  voyage  than  an  intended 
deviation."  This  opinion  was  certainly  in  no 
wise  material  to  the  decision  of  that  case,  and 
is  expressly  contradicted  by  the  case  of  Ketcley 
V.  Ryan,  and  a  c&se.  which  I  consider  with 
much  respect,  decided  in  the  state  of  New  York, 
between  Henshaw  and  The  Marine  Insttrance 
Company  of  Neic  York.  We  can  only  vindicate 
the  accuracy  of  his  lordship's  opinion  in  the  case 
which  he  states,  by  supposing  that  his  mind  was 
intent  upon  those  cases  of  intended  deviation, 
in  which  a  suppressio  veri,  or  necessary  increase 
of  risk,  are  the  grounds  of  decision. 

The  ordinary  rule  for  ascertaining  the  identity 
of  a  voyage  insured,  is  by  adverting  to  the  ter- 
mini. A  rule  which  is  certainly  correct  as  far 
as  it  extends,  but  in  the  rigid  application  of 
which,  it  is  easy  to  conceive  that  cases  may  oc- 
cur in  which  it  would  bear  injuriously  upon 
the  insurer.  If  it  has  any  defect,  it  is  in  not 
extending  far  enough  the  claim  to  indemnity, 
as  the  terminiis  ad  quern  may  in  many  instances 
be  relinquished  without  any  possible  increase  of 
risk,  or  even  without  varying  the  risk,  except 
only  as  to  lessening  its  duration.  I  will  instance 
the  case  of  an  insurance  from  America  to  St. 
Petersburg,  when  the  vessel,  in  fact,  is  to  ter- 
minate her  voyage  at  Copenha^n ;  or  the  case 
of  an  insurance  to  Alcxandna,  in  Virginia, 
when  the  vessel  is  to  terminate  her  voyage  at 
Georgetown  in  Maryland. 

Whether  the  risk  insured  against  in  this  case 
ever  was  incurred,  I  would  test  by  the  question, 
whether,  if  the  Eliza  had  arrived  in  safety,  or 
even  had  sailed  for  Europe,  the  insured  mi^ht 
have  legally  demanded  a  return  of  the  premium? 
I  presume  not.  The  insurance  being  at  and 
from  the  port  of  Kingston,  the  risk  commenced 
during  her  stay  in  port,  and  cannot  be  appor- 
tioned when  thus  blended,  but  was  wholly  and 
indefeasibly  vested  in  the  underwriters,  although 
the  vessel  *had  forfeited  her  policy  by  [*38B 
shaping  her  course  for  Europe  the  moment  she 
had  left  the  port  of  Kingston.  In  the  case  be- 
fore us,  she  adhered  to  her  ultimate  destination, 
and  the  forfeiture  of  her  insurance  could  not 
have  been  incurred  until  after  entering  the 
Chasapeake,  and  actually  bearing  away  farther 
eastwaixl  than  was  consistent  with  her  course 
to  the  Potomac. 

2.  With  regard  to  the  question,  whether  it  be 
a  case  of  toUu  or  average  loss,  a  very  few  ob- 
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serrations  will  sufflce  to  satisfy  the  mind  that 
the  judgment  below  is  correct. 

If,  under  every  combination  of  circumstances, 
iht*  insured  is  bound  to  procure  money  at  what- 
evi^r  interest,  or  to  raise  it  at  whatever  sacrifice 
of  prop<irty,  to  defray  the  disbursements  for  re- 
pnirs,  reshipping  a  crew,  salvage,  costs  of  suit, 
aiui  every  incidental  expenw,  this  will  be  shift- 
ing the  loss  from  the  insurer  to  the  insured. 
Should  it  be  admitted,  that  in  the  case  before 
us.  the  insured  were  under  any  greater  obliga- 
tion to  ransom  and  refit  the  vessel  than  the  m- 
«iu^r,  the  circumstances  in  evidence  are  suffi- 
cient to  excuse  him.  Unsuccessful  attempts 
had  been  made  to  dispose  of  l)oth  veasel  and 
("argo;  and  as  to  raismg  money  on  bottomry, 
who  would  have  accepted  the  security  of  a  ves- 
vel  embarrassed,  by  the  loss  of  her  register,  to  a 
dcgitie  the  extent  of  which  could  not  possibly  | 
Ik»  foreseen?  a  bond  for  money  to  become  due  ; 
on  the  arrival  of  a  vessel  which  perhaps  might 
never  be  able  to  sail,  or  if  she  did  sail  without 
her  necessary  documents,  would  be  exposed  to 
innumerable  hazards,  and  among  them  the  for- 
feiture of  her  insurance  for  that  verj"^  cause. 

It  is  true,  that  a  case  of  capture  and  recap- 
ture, where  the  two  events  are  communicated 
iK'fore  an  election  to  abandon  has  been  actually 
communicated  to  the  underwriters,  will  not,  of 
it.self,  sanction  an  abandonment.  Yet,  it  is 
equally  true,  that  in  a  ca.se  of  capture,  a  recap- 
ture alone  will  not  deprive  the  party  of  his 
right  to  abandon.  The  consequences  of  the 
capture  and  recapture,  the  effect  produced  upon 
the  fate  of  the  voyage,  must  govern  the  right  of 
the  parties.  This  effect  is  always  a  matter  of 
ilH7*]  evidence,  and  must  rest  much  upon  *the 
discretion  of  a  jury.  This  doctrine  is  well  illus- 
trated in  the  cas^  of  Pringle  &  Hartley,  and 
Gttim  dt  Withers. 

In  the  case  before  us,  the  information  of  the 
cjipture,  recapture  and  sale,  was  communicated 
in  the  same  letter.  The  loss  was  then  certainly 
total,  and  as  the  insurers  cannot  charge  the  in- 
.sured  with  any  premeditated  design  to  involve 
the  vessel  in  the  difficulties  which  broke  up  the 
vovage,  1  think  they  ought  to  bear  the  loss. 

Much  has  been  said  about  the  liabilit}'  of  the 
insured  for  the  misconduct  of  his  agents,  but  as 
all  amounts  to  a  charge  that  they  did  not  make 
us<}  of  forced  means  to  raise  money  for  the  re- 
lease of  the  vessel,  an  obligation  not  incumbent 
upon  them,  it  does  not  appear  to  me  that  the 
extent  of  the  liability  of  the  insured  for  the  acts 
of  the  captain  or  supercargo,  after  the  death- 
stroke  IS  given  to  the  voyage,  need  be  considered. 

Washington,  J.  Inhere  are  but  two  ques- 
tions in  this  cause  which  I  deem  worthy  of 
particular  consideration ;  for  the  last  exce*i)tion 
is.  to  the  refusal  of  the  court  to  give  an  opinion 
ui>on  a  matter  of  fact,  and  for  which  no  foun- 
dation was  laid  by  the  evidence  spread  upon  thp 
record,  even  if  it  had  been  proper  for  the  court, 
in  such  a  case,  to  give  an  answer  to  the  ques- 
tion propounded.  I  also  lay  out  of  the  case, 
the  award  mentioned  in  the  declaratitm,  not 
only  because  no  breach  is  assigned  which  ap- 
plies to  it,  but  l)ecause  no  opinion  was  asked  of, 
or  given  by,  the  court  respecting  it. 

The  first  .subject  which  claims  attention  is, 
whether,  upon  the  facts  stated  in  the  second 
bill  of  exceptions,  the  court  lielow  was  right  in 
the  direction  given  to  the  jury,  that  there  was 
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no  deviation  at  the  time  of  c^ture  from  the 
voyage  insured,  and  that  the  voyage  insured 
was  actually  commenced.  The  facts,  material 
to  the  decision  of  this  point,  are,  that  the  Eliza 
cleared  out  at  Kingston,  for  Alexandria,  and  a 
bill  of  lading  was  signed  b^  the  master,  to  de- 
liver her  cargo  at  Alexandria.  That  after  her 
♦clearances  were  obtained,  she  took  in  [*388 
a  cargo  for  Baltimore,  and  bills  of  lading  were 
signed  for  delivering  the  same  at  that  port. 
That  the  captain  sailed  from  Kingston  with  an 
intention,  previouslj'  formed,  of  proceeding  first 
to  Baltimore,  and  there  landing  part  of  her  car- 
go, and  then  to  go  to  Alexandria,  but  she  was 
captured  before  her  arrival  at  the  dividing  point 
between  Baltimore  and  Alexandria. 

It  is  admitted,  that  this  is  not  a  case  of  devia- 
tion, Jbecause  the  intention  formed  at  Kingston, 
before  the  voyage  commenced,  of  going  first  to 
Baltimore,  was  never  carried  into  execution. 
The  only  question  then  is,  whether  the  voyage 
described  m  the  policy  was  changed  or  not? 
As  to  this,  there  is  no  difference  of  opinion  at 
the  bar  respecting  the  legal  effect  of  an  altera- 
tion of  the  voyage,  on  the  contract  of  indemni- 
ty; it  is,  and  must  be,  conceded,  that  the  policy 
never  attached.  But  the  difficulty  is  in  deter- 
mining what  circumstances  do,  in  point  of  law, 
constitute  such  an  alteration  as  will  avoid  the 
policy. 

The  criticisms  of  the  counsel  for  the  plaint- 
iff's in  error,  upon  the  rule  contended  for  by 
the  defendants,  ought  not,  in  my  opinion,  to 
avail  them,  if  that  rule  be  firmly  established  by 
uniform  decisions:  for  in  questions  which  re- 
spect the  rights  of  property,  it  is  better  to  ad- 
here to  principles  once  fixed,  though,  originally, 
they  might  not  have  been  perfectly  free  from 
all  objection,  than  to  unsettle  the  law,  in  order 
to  render  it  more  consistent  with  the  dictates  of 
sound  reason. 

The  first  case  we  meet  with,  upon  this  sub- 
ject, is  that  of  Carter  t.  The  Rfyyal  Kxeluinge 
Atmurancs  Company,  which  is  cited  in  Foster  t. 
WUmer,  decided  in  19  Qeo.  II.  The  former 
was  an  insurance  on  a  ship  from  Honduras  to 
London,  and  the  latter  on  a  ship  from  Carolina 
to  Lisbon,  and  at  and  from  thence  to  Bristol. 
In  botli,  a  cargo  was  taken  in  to  be  delivered  at 
an  intermediate  port ;  but  the  loss  having  hap- 
pened l)efore  the  ship  had  arrived  at  the  divid- 
ing point,  the  insurers  were  held  liable,  upon 
the  ground  that  nothing  more  was  intended 
than  a  deviation,  which,  not  being  carried  into 
execution,  did  not  avoid  the  policy. 

♦The  ca.se  of  WwMridffe  v.  BaydeU  is  [*SS9 
next  in  point  of  time.  This  was  an  insurance 
on  a  ship  at  and  from  Maryland  to  (*adiz.  She 
cleared  for  Falmouth,  and  a  bond  was  given  to 
land  the  whole  cargo  in  Britain.  No  evidence 
wa**  given  that  the  vessel  was  bound  to  Cadiz; 
she  was  taken  before  she  came  to  the  dividing 
point.  At  the  trial  of  this  cause.  Lord  Mans- 
field told  the  jury,  that  if  they  thought  the  voy- 
age intended  was  to  Cadiz,  they  were  to  find  foY 
the  assured ;  but  if  there  was  no  design  to  go  to 
that  port,  then  they  were  to  find  for  the  defend- 
ant, and  the  ground  upon  which  the  court  de- 
cided the  motion  for  a  new  trial  was,  that  there 
never  was  an  intention  to  go  to  Cadiz.  But  it 
is  plain,  that  if  (^adiz  had  been  intended  as  the 
ultimate  port  of  destination,  the  clearing  out 
for  an  intermediate  port,  with  an  intention  to 
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land  the  cargo  there,  would  not  have  been  con- 
sidered as  anything  more  than  an  mtended  de- 
viation. 

Way  &  Moddgliani  was  decided  in  1787,  and 
was  an  insurance  at  and  from  the  20th  October, 
1786,  from  Newfoundland  to  Falmouth,  with 
liberty  to  touch  at  Ireland.  She  sailed  on  the 
1st  of  October  from  Newfoundland,  went  to 
the  Banks  and  fished  till  the  7th,  and  then 
sailed  for  England,  and  was  lost  on  the  20th. 
The  reasons  assigned  for  the  decision  of  this 
case,  give  it  the  appearance  of  an  authority  un- 
favorable to  the  doctrine  laid  down  in  the  above 
cases.  But  the  weight  of  it  is  greatly  dimin- 
ished, if  it  be  not  destroyed,  by  the  following 
considerations:  1st.  That  as  there  was  a  clear 
de^dation.  it  was  unnecessary  to  decide  the 
other  point,  that  the  policy  did  not  attach^  and, 
2d.  That  this  latter  opinion  seems  to  have  been 
entertained  only  by  one  of  the  court,  and  even 
this  judge  seems  to  have  relied  very  much  upon 
the  fact,  that  the  vessel  sailed  to  the  Banks; 
3d.  From  what  is  said  in  Kewley  v.  Ryan,  it 
would  appear  that  the  ship,  when  she  left 
Newfoundland,  did  not  sail  for  England,  and 
of  course  the  voyage  insured  never  was  com- 
menced. 

Kewley  v.  Ryan,  decided  in  1794,  was  a  poli- 
cy on  goods  from  Genoa  to  Liverpool.  The 
ship  sailed  on  that  voyage,  but  it  was  intended, 
as  plainly  appeared  by  the  clearances,  to  touch 
at  Cork.  She  was  lost,  however,  before  she  ar- 
rived at  the  dividing  point;  and  the  decision 
conformed  to  those  given  in  the  preceding 
390*J  cases,  the  *termini  of  the  intended  voy- 
age bemg  really  the  same  as  those  described  m 
the  policy. 

The  case  of  Stott  db  Vau^ian,  decided  at  Nisi 
Priits,  in  1794,  before  Lord  Kenyon,  seems  op- 
posed to  the  principles  laid  down  in  the  preced- 
ing cases,  and,  if  we  have  an  accurate  report 
of  it,  is  inconsistent  with  the  decisions  of  the 
same  judge  in  Kewley  v,  Ryan,  and  other  cases. 

Murdo5i  de  Potts,  decided  in  1795,  was,  in 
principle,  as  strong  a  case  of  a  change  of  voy- 
age, as  that  of  WoMridge  &  Boydell,  but  equally 
contributes  to  explain  the  general  doctrine  laid 
down  in  all  the  cases.  For  in  ti^is,  the  terminus 
ad  quern  was,  most  obviously,  St.  Domingo, 
where  the  freight  insured  was  payable,  or  some 
port,  other  than  Norfolk,  where  the  ship  was 
to  call  for  the  sole  purpose  of  receiving  orders. 

The  last  English  case  which  I  shall  notice,  is 
that  of  Middletoood  &  Blokes,  decided  in  1797. 
It  wav^  an  insurance  on  the  Arethusa,  at  and 
from  London  to  Jamaica,  for  which  place  she 
cleared  out ;  but  the  captain  was  bound  by  or- 
ders to  call  at  Cape  St.  Nichola  Mole,  in  order 
to  land  stores  there,  pursuant  to  a  charter  party. 
She  was  captured  after  she  had  passed  the  di- 
viding point  of  three  several  courses  to  Jamai- 
ca, but  before  she  had  reached  the  subdividing 
point  of  the  continuing  course  to  Jamaica  and 
that  leading  to  the  Mole.  The  whole  court 
considered  this  as  a  case  of  deviation  only,  and 
Lawrence,  «/.,  was  so  strongly  impressed  with 
the  weight  of  former  decisions,  that,  not  attending 
to  this  obvious  ob^jection  to  the  plaintiff's  recov- 
ery, but  considenng  the  termini  of  the  voyage 
intended  to  be  the  same  with  those  mentioned 
in  the  policy,  his  first  opinion  inclined  to  the 
side  of  the  plaintiff. 

The  case  of  Ilensfuiw  <£  The  Marine  Itisur- 
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ance  Company,  decided  in  the  supreme  court 
of  New  York,  confirms  the  principles  of  the 
above  cases,  and  would  command  my  respect 
were  it  opposed  to  them. 

The  rule,  then,  which  I  consider  to  be  firmly 
established,  by  a  long  and  uniform  course  of 
decisions,  is,  that  if  the  ship  sail  from  the  port 
mentioned  in  the  policy,  with  an  intention  to  so 
to  the  port,  or  ports,  also  described  *there-  [*39 1 
in.  a  determination  to  6ill  at  an  intermediate 
port,  either  with  a  view  to  land  a  cargo,  for  or- 
ders, or  the  like,  is  not  such  a  change  of  the 
voyage  as  to  prevent  the  policy  from  attaching, 
but  is  merely  a  case  of  deviation,  if  the  inten- 
tion be  earned  into  execution,  or  be  persisted 
in  after  the  vessel  has  arrived  at  the  dividing 
point. 

The  next  question  is,  whether  the  court  below 
erred  in  refusing  to  instruct  the  jury,  that  if 
they  believed  the  facts  stated  in  the  first  bill 
of  exceptions,  they  were  to  find  an  average 
and  not  a  total  loss?  The  defendant**  in  error 
contend,  that  by  the  capture  and  recapture  of 
the  vessel,  under  the  various  circumstances 
of  loss  of  crew,  inability  to  pay  the  salvage  and 
expenses,  loss  of  register,  &c.,  the  voyage  in- 
sured was  completely  defeated,  and,  therefore, 
the  assured  had  a  right  to  abandon  and  demand 
as  for  a  total  loss. 

On  the  other  side  it  is  insisted,  that  the  cap- 
tain might,  in  a  variety  of  ways,  have  prevented 
the  sale  of  the  vessel,  and  that  if  he  had  done 
the  best  in  his  power  for  the  interests  of  all 
concerned,  he  might  have  liberated  the  vessel 
from  the  lien  of  the  captors,  and  have  performed 
his  voyage  in  safety  to  Alexandria,  without  any 
other  inconvenience  than  this  temporary  inter- 
ruption, and  Ihe  payment  of  salvage  and  ex- 
penses. If  so,  that  ft  was  not  competent  to  the 
assured,  under  these  circumstances,  to  convert 
a  loss  partial  in  its  nature  into  a  total  one. 

Whether  the  assured  had  a  right  to  abandon, 
and  recover  as  for  a  total  loss,  or  not,  wa&  a 
question  of  law,  dependent  upon  the  point  <if 
fact,  whether,  upon  the  w^hole  of  the  evidence, 
the  voyage  was  broken  up,  and  not  worth  pur- 
smng;  and  in  consideration  of  this  question,  the 
jury  would,  of  course,  have  inquired,  amonerst 
other  matters,  whether  the  captain  had  done 
what  was  best  for  the  benefit  of  all  concerned. 
The  court  might,  with  propriety,  have  stated 
the  law  arising  upon  this  fact,  whichever  way 
the  jury  might  find  it,  and  indeed  such  would 
have  been  their  duty,  if  a  request  to  that  effect 
had  been  made.  But  the  court  very  correctly 
refused  to  give  the  direction  as  prayed,  because, 
by  doing  so,  they  would  have  decided  the  im- 
portant matter  or  fact,  upon  which  the  law  was 
to  arise,  which  was  only  proper  for  the  deter- 
mination of  the  jury.  In  the  case  of  JA^/* 
♦<fe  Fletcher,  which  turned  upon  the  [*393 
question,  whether  the  captain,  by  his  conduct, 
had  not  made  the  loss  a  total  one,  Lord  Mans- 
field would  not  decide  whether  the  loss  was  toi*l 
or  not,  but  informed  the  jury  that  they  were  to 
find  as  for  a  total  loss,  if  they  were  satlsfietl 
that  the  captain  had  done  what  was  best  for  the 
benefit  of  all  concerned. 

Upon  the  whole,  then,  I  am  of  opinion,  thai 
the  judgment  ought  to  be  affirmed. 

Paterson,  J.  This  action  was  brought  on 
a  policy  of  insurance,  which  John  and  James 
H.  Tucker,  being  British  subjects,  residents  at 
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Alexandria,  had  effected  on  the  body  of  the 
sloop  EHza,  her  tackle,  apparel,  and  furniture, 
lo  the  value  of  3,8()0  dollars,  at  and  from  Kings- 
ton, in  the  island  of  Jamaica,  to  Alexandria,  in 
the  state  of  Virginia.  The  policy  bears  date 
the  Ist  of  September,  1801. 

The  first  question  to  be  considered  is,  whether 
the  voyage,  on  which  the  sloop  Eliza  set  out, 
was  the  same  or  a  different  voyage  from  the 
one  insured?  By  the  terms  of  the  policy,  it 
is  stipulated,  that  the  Eliza  was  to  sail  from 
Kingston  to  Alexandria;  and  it  is  stated  in  the 
bill  of  exceptions,  that  she  did  sail  from  Kin,^- 
ton,  but  with  an  intention  to  go  first  to  Balti- 
more, and  there  deliver  20  hogsheads  and  10 
tierces  of  sugar,  and  then  to  proceed  to  Alex- 
andria, which  was  the  port  of  destination  de- 
wribed  in  the  policy.  She  cleared  out  at  the 
custom  house  in  Kingston,  on  the  10th  of 
August,  1801,  for  Alexandria,  and  the  master 
signed  a  bill  of  lading  to  deliver  her  cargo  at 
that  place;  aft^r  which  he  took  in  the  sugar,  to 
be  delivered  at  Baltimore.  It  is  contended,  on 
the  part  of  the  insurers,  that  the  taking  in  the 
j«u£rar  to  be  landed  at  Baltimore,  constituted  a 
different  voya^  from  the  one  agreed  upon,  and 
Titiat«s  the  policy ;  or,  in  other  words,  that  the 
voyage  which  was  the  subject  of  the  contract, 
was  never  commenced,  irom  a  review  of  the 
oases  which  have  been  cited,  the  principle  is 
established,  that  where  the  termini  of  a  voyage 
are  the  same,  an  intention  to  touch  at  an  inter- 
mediate port,  though  out  of  the  direct  course, 
and  not  mentioned  in  the  policy,  does  not  con- 
.stitute  a  different  voyage.  In  the  present  case 
the  termini  or  beginning  and  ending  points  of 
393*]  the  intended  Voyage,  were  precisely 
the  same  as  those  specified  in  the  policy,  to  wit, 
from  Kingston  to  Alexandria,  and,  in  legal 
estiniation.  form  one  and  the  same  voyage,  not- 
withstanding the  meditated  deviation.  The  first 
reported  case  on  this  subject  is  Foster  v.  Wilmer, 
in  i  Sfra.  1249,  in  which  Lee,  Gh.  J. ,  held,  that 
taking  in  salt  to  be  delivered  at  Falmouth,  a 
jK)rt  not  mentioned  in  the  policy,  before  the 
vessel  went  to  Bristol,  t^  which  place  she  was 
insured,  was  only  an  intention  to  deviate,  and 
not  a  different  voyage.  And  the  Chief  Justice, 
in  delivering  his  opinion,  mentioned  the  case  of 
CarUr  t>.  Royal  Exchan^/e  Amurance  Vomjmnf/, 
where  the  insurance  was  from  Honduras  to 
London,  and  a  consignment  to  Amsterdam ;  a 
loss  happened  before  she  came  to  the  dividing 
point  between  the  two  voyages,  for  which  the 
insurer  was  held  liable.  The  adjudication  in 
Strange  was  in  the  19  Geo.  II.;  and  from  that 
time  down  to  the  year  17d4,  we  find  no  varia- 
tion in  the  doctrine.  A  remarkable  uniformity 
runs  through  the  current  of  authorities  on  this 
subject.  In  Kewley  v.  Ryan,  2  H.  Bl.  SJfS, 
Trinity  term,  1794,  the  principle  is  recognized : 
and  in  :S  New  York  Term  Rep.  S74,  Ileiuhaw  v. 
Thf  Marine  Imnirnnce  Omtpany,  February, 
1S05,  it  is.  fortified  and  considered  as  settled  by 
the  supreme  court  of  that  state.  In  a  lapse  of 
sixty  years  we  find  no  alteration  in  the  doctrine, 
which  is  sanctioned,  and  ha.s  bffoome  too  deeply 
rooted  and  venerable  by  time,  usage,  and 
repeated  adjudications,  to  be  shaken  and  over- 
turned at  the  present  day.  It  has  grown  up 
into  a  clear,  known,  and  certain  rule,  for  the 
regulation  of  commercial  negotiations,  and  is 
incorporated  into  the  law  merchant  of  the  land. 
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Where  is  the  inconvenience,  injustice,  or  dan- 
ger of  the  nile?  It  operates  in  favor  of  the  in- 
surers by  a  diminution  of  the  risk,  and  not  of 
the  insured,  who  have  the  departure  in  con- 
templation; for  if  the  vessel,  after  she  ha<» 
arrived  at  the  point  of  separation,  should  devi- 
ate from  the  usual  and  direct  road  to  her  port 
of  destination,  the  insurers  would  be  entitled  to 
the  premium,  and  exonerated  from  responsibil- 
ity. An  intention  to  deviate,  if  it  be  not  car- 
ried into  effect,  will  not  avoid  the  policy. 
There  must  be  an  actual  deviation.  The  policv 
being  "at  and  from,"  the  risk  commenced; 
there  was  also  an  actual  inception  of  the  voy- 
age described;  for  the  Eliza  sailed  from 
Kingston  for  Alexandria,  was  captured  in  a 
*direct  course  to  the  latter,  before  she  [*394 
reached  the  dividing  point ;  and,  therefore,  the 
underwriters  became  liable  for  the  loss. 

The  second  point  in  the  cause  is,  whether  the 
insurers  were  liable  for  a  total  op  a  partial  loss? 
And  here  a  preliminary  question  presents  itself. 
Was  the  abandonment  made  in  proper  time? 
When  the  Tuckers  received  information  of  the 
loss,  it  became  incumbent  on  them  to  elect 
whether  they  would  abandon  or  not;  and  if 
they  intended  to  abandon,  it  was  incumbent  on 
them  to  give  notice  of  such  intention  to  the 
underwriters.  Our  law  has  fixed  no  precise 
period  within  which  the  abandonment  shall  be 
made,  and  notice  of  it  shall  be  given  to  the  in- 
surer; but  declares,  that  it  shall  be  done  within 
a  reasonable  time.  In  the  case  before  us,  it 
appears  that  John  and  James  H.  Tucker  received 
information  of  the  capture  and  recapture  of  the 
Eliza  at  the  same  time,  in  a  letter  from  W.  & 
B.  Bryan  &  Co. ,  dated  on  the  26th  September, 
1801;  but  it  does  not  appear  when  the  letter 
came  to  hand.  On  the  26th  of  November, 
1801,  the  Tuckers  offered  to  abandon  the  Eliza 
to  the  insurers,  which  offer  was  rejected.  Can 
it,  under  these  circumstimces,  be  pretended, 
that  the  Tuckers  were  guilty  of  neglect,  or  that 
the  abandonment  was  not  made  according  to 
the  settled  rule?  It  was  made  within  a  reason- 
able time,  and  no  neglect  can  justly  be  imputed 
to  them.  We  must  have  some  facts  whereon 
to  build  the  charge  of  negligence,  for  it  is  not 
to  be  presumed;  and  the  intervening  period 
between  the  date  of  the  letter  and  the  time  of 
abandonment,  after  making  a  due  allowance 
for  the  passage  of  the  letter,  does  not  afford 
sufllcient  ground  on  which  to  raise  the  imputa- 
tion of  neglect.  This  brings  us  to  the  great 
question  in  the  cause,  whether  the  insurers 
were  liable  for  a  total  or  an  average  loss.  On 
the  22d  August,  1801.  the  Eliza  was  captured 
by  a  Spanish  armed  schooner,  in  the  usual 
course  rrom  Kingston  to  Baltimore  and  Alex- 
andria, and  a  day  or  two  afterwards  was  recap- 
tured by  a  British  sloop  of  war,  and  carried  into 
Kingston  on  the  26th  of  the  same  month.  The 
mere  acts  of  capturing  and  recapturing  are  not 
of  themselves  suftlcient  to  ascertain  the  nature 
and  amount  of  the  loss  sustained.  The  loss 
may  be  total,  though  there  is  a  recapture. 
Hamilton  v.  Mendez,  £  Burr.  1198;  Aguilar 
and  otliers  f .  Rmlgers,  7  D.  dt  E.  431.  Whether 
the  loss  be  partial  or  total,  will  depend  upon 
the  particular  'circumstances  of  the  r*395 
case,  which  it  becomes  necessary  to  take  into 
view.  The  Eliza  was  consigned  to  Bryan  «5c 
Co.  at  Kingston,  who  were  authorized  to  dis- 
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pose  Df  her;  they  endeavored  to  sell  her,  but 
without  effect;  and  it  in  stated,  that  they  could 
get  no  offer  for  her  before  she  sailed  from 
K^ingstou,  nor  since  that  time.  Bryan  &  Co. 
put  on  board  10  tierces  of  coffee,  of  the  value 
of  1.000  dollars,  belonging  to  the  Tuckers,  to 
be  delivered  at  Alexandria;  and  when  she  was 
captured,  all  the  seamen,  except  Bell,  the 
ostensible  master,  and  one  man,  were  taken  on 
l)oard  the  Spanish  schooner.  The  Eliza  was 
navigated  under  a  British  register  during  the 
voyage ;  which  register  was  lost  by  reason  of 
the  capture  and  recapture,  and  has  never  been 
found.  After  the  recapture,  the  Eliza  and  her 
cargo  were  libelled  in  the  vice-admiralty  court 
for  salvage ;  a  claim  was  put  in  by  Bryan  &  Co. 
as  agents  for  Eli  Richanls  Pat  ton,  the  real  and 
navigating  master  and  supercargo;  and  the 
sloop  and  cargo  were  adjudged  to  be  lawful 
recaption  on  the  high  seas,  and  ordered  to  be 
restored,  on  paying  to  the  recaptors  one  full 
eighth  part  of  the  value  of  the  sloop  and  (;ar^o 
for  salvage,  with  full  costs;  and  to  ascertam 
the  value  it  was  further  ordered,  that  the  sloop 
and  cargo  should  1x3  forthwith  sold  by  the 
claimants,  unless  the  value  should  be  otherwise 
agreed  upon.  The  sloop  was  insured  for  3,800 
dollars,  and  sold  for  915  dollars;  the  coffee  «old 
lor  1,000  dollars:  and  the  costs,  charges  and 
commissions,  amounted  to  909  dollars,  which 
almost  absorbed  the  sum  for  which  the  sloop 
was  sold.  It  is  not  found,  that  the  sloop  had 
sustained  no  damage  by  the  capture  and  recap- 
ture; and,  considering  the  difference  between 
8,800  dollars,  the  value  insured,  and  909  dol- 
lars, the  price  for  which  she  sold,  the  jury 
might,  without  other  evidence,  have  presumed 
tliat  she  had  received  considerable  injury. 
From  these  facts,  taken  together,  the  inference 
is  rational  and  just,  that  the  voyage  was  broke 
up  and  destroyed,  and  that  the  underwriters 
were  liable  for  a  total  and  not  for  an  average 
loss.  To  repel  this  inference,  and  remove  re- 
sponsibility from  the  insurers,  it  has  been  urged 
in  argument,  that  the  agents  for  the  Tuckers 
were  guilty  of  gross  neglect  and  misconduct. 
If  Bryan  &  Co.  ceased  to  be  agents  after  the 
396*]  sailing  of  the  sloop,  then  *the  captain 
became  clothed  with  an  implied  authority  to  do 
what  was  lit  and  right,  and  most  conducive 
for  the  interest  and  benefit  of  all  the  concerned ; 
and,  therefore,  whether  the  agency  of  Bryan  & 
C'O.  continued,  or,  being  at  an  end,  devolved 
by  operation  of  law  on  the  captain,  is  perfectly 
immaterial;  for  the  question  still  recurs,  whether 
the  actual  or  implied  agent  had  been  guilty  of 
fraud,  negligence,  or  other  improper  conduct, 
which  will  exonerate  the  insurers.  I  am  not 
able  to  discern  any  misconduct  on  the  part  of 
the  agent,  that  would  exculpate  the  under- 
writers, and  prevent  their  being  responsible  for 
a  total  loss.  And  indeed,  this  was  a  point 
proi)er  for  the  decision  of  the  jury,  agreeably 
to  the  case  of  Mill^i  t.  FleUher,  in  Dou^.  2S0; 
and,  therefore,  the  exception  taken  to  the 
opinion  of  the  courfc  was  not  well  founded. 
Tiie  sloop  could  not  be  sold  at  private  sale,  and, 
by  reason  of  the  capture  and  recapture,  she 
might  have  sustained  considerable  damage. 
To  sell  the  coffee,  which  constituted  the  car- 
go for  Alexandria,  to  satisfy  the  salvage  and 
costs,  would  have  been  an  imprudent  measure; 
for  the  redemption  would  have  absorbed  the 
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whole  proceeds,  and  then  she  would  have  re- 
turned to  Alexandria  without  a  cargo,  as  the 
captain  had  no  funds  to  purchase  one;  and  Xw- 
sicies,  she  must  have  sailed  without  a  register, 
which  would  have  exposed  her  to  great  ancl 
unnecessary  danger.  Prudence  dictated  the 
sale  as  a  safe  step,  and  most  for  the  benefit  of 
the  concerned. 

The  error  set  forth  in  the  third  bill  of  ex- 
ception is,  that  the  court  below  refused  to  in- 
struct the  jury  that  the  loss  of  the  register,  by 
means  of  the  capture  and  recapture,  was  n<>t 
sufficient,  in  law,  to  defeat  the  voyage  from 
Kingston  to  Alexandria,  and  might  have  been 
supplied  bv  special  documents.  Though  tlie 
register  did  not  impart  any  physical  ability  to 
the  sloop,  in  reganl  to  her  sailing;  yet,  it  was  a 
document  which  tended  to  communicate  safety, 
as  it  designated  her  character,  individually  and 
nationally.  It  is  a  necessary  paper,  and  oper- 
ates as  a  national  passport ;  for,  without  it,  slie 
might  be  seized  as  an  unauthcxized  rover  on  the 
ocean,  and,  in  certain  cases,  would  have  been 
liable  to  confiscation.  The  register  is  a  docu- 
ment *of  such  a  special  and  important  [*307 
nature,  that  its  loss  cannot  be  fully  made  up  by 
other  official  papers.  It  would  have  been  a 
very  imprudent  step  for  the  captain  to  have 
proceeded  on  his  voyage  without  a  register;  if 
he  had.  he  would  have  been  justly  charged 
with  improvidence,  negligence,  ana  culpable 
misconduct. 

CuBUiNO,  J.  1  consider  this  as  clearly  a  ea^e 
of  Jntentional,  not  actual,  deviation ;  but  not  a^ 
a  case  of  non-inception  of  the  voyage  insured. 

This  is  proved  by  a  number  of  cases  citeil ; 
and  contnuiicted  by  none. 

What  a  case  of  non-inception  is,  is  shown 
by  the  case  of  WotMridge  v.  BoydeU,  Doug.  Id, 
where  the  fi^ip  was  insured  from  Maryland  to 
Cadiz,  having  no  intention  at  all  of  going  there; 
but  that  is  totally  different  from  the  present 
case,  where  the  vessel  was  cleared  out  at  Jamai- 
ca for  Alexandria,  with  a  cargo  taken  in  for 
Alexandria,  and  intended  to  go  there. 

It  is  true  sugars  were  taken  in  for  Baltimore, 
and  the  captain  intended  going  there  first.  That 
amounts  only  to  an  intent  to  deviate;  but  no 
deviation  unless  executed. 

This  is  proved  by  divers  iuithorities.  Middle- 
wood  <fe  Blak^4i,  7  T.  R  p.,  162,  B.  U.;  a  ship 
insured  at  and  from  London  to  Jamaica,  and 
the  captain  had  orders  (exactly  like  the  case  at 
the  bar)  to  touch  at  Cape  St.  Nichola  Mole,  to 
land  stores,  pursuant  to  charter  party.  Upon 
which,  one  of  the  judges  (Lawrence)  gave  an 
opinion,  that  if  the  vessel  had  been  capture<i 
before  she  came  to  the  dividing  point  between 
the  northern  and  southern  courses  to  Jamaica, 
the  insurers  would  have  been  liable. 

And  the  other  judges  agreeing  with  Judge- 
Lawrence,  to  lay  the  whole  stress  of  the  cauK' 
in  favor  of  the  msurer,  upon  the  captain's  not 
exercising  his  judgment  at  the  time,  \ipon  which 
was  the  best  and  safest  of  the  three  courses, 
(whose  judgment  the  insurers  had  a  right  to 
have  the  benefit  of,)  but  taking  the  northern 
course,  merely  in  pursuance  of  orders,  to  laud 
stores  at  Cape  St.  Nichola  Mole.  All  tins  shows 
that  had  the  captain  exercised  *hi8  judg-  [*39H 
ment  in  going  the  northern  course,  as  being  the 
best  and  safest,  the  whole  court  would  have 
held  the  insurer  liable,  as  the  vessel  was  cap- 
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tured  before  she  cam'e  to  the  dividing  point  be- 
tween the  course  to  the  cape  and  to  .Jamaica. 

Another  case,  more  direct  and  decisive,  is 
FfMter  V.  Wilrner,  2  Stra.  1£4S,  1^9,  where  the 
ship  was  insured  from  Carolina  to  Lisbon  and 
to  Bristol,  and  the  captain  took  in  salt  to  de- 
liver at  Falmouth,  before  going  to  Bristol, 
repugnant  to  the  specification  of  the  policy, 
vet,  Seing  captured  before  arriving  at  the  divid- 
ing point  between  Falmouth  and  Bristol,  the 
insurer  was  held  liable,  which  seems  exactly 
the  present  case. 

The  mere  taking  in  goods  for  another  port 
does  not,  of  itself,  make  a  deviation.  It  may, 
however,  if  it  materially  vary  the  risk,  and  be 
a  circumstance  designedly  concealed  and  sup- 
pressed, excuse  the  underwriters.  In  the  present 
case  it  does  not  appear,  materially,  to  vary  the 
risk,  any  more  than  in  taking  in  stores  to  land 
at  Cape  St.  Nichola  Mole,  in  the  case  of  Middle- 
itood  dh  Blakes,  varied  the  risk,  which  was  not 
suggested  by  court  or  counsel,  that  it  did: 
or  tne  taking  in  salt  to  land  at  Falmouth,  in  the 
case  of  Foster  A  Wilmer.  It  did  not  delay  the 
voyage  in  the  present  case;  the  vessel  sailed 
with  convoy  as  soon  as  it  was  ready,  and  was 
afterwards  captured  in  the  proper  course,  be- 
fore deviating. 

The  award  may  be  laid  out  of  the  case  for 
more  reasons  than  one.  I  think  it  void  for  un- 
certainty. 

As  to  the  loss,  whether  total  or  average,  tlie 
jury,  who  had  tlie  whole  evidence  before  them, 
have,  in  effect,  found  a  total  loss,  and  the 
voyage  broken  up.  It  is  not  certified  by  the 
court,  that  the  bill  of  exceptions  contains  the 
whole  evidence;  and  as  strong  circumstances 
(I  think  conclusive  ones)  are  stated,  that  show 
the  voyage  could  not  be  safely  pursued,  or 
could  not  be  pursued  at  all,  in  consequence  of 
the  loss  of  register  and  loss  of  hands  by  the 
capture,  either  of  which,  it  does  not  appear, 
could  be  supplied,  I  think  we  are  not  warranted 
to  overrule  the  verdict,  or  reverse  the  judgment. 

Judgment  affirmed. 

Cited— 8  Mason  56. 


309*]  *THE  UNITED  STATES  r.  HETH. 

The  collector  of  the  district  of  Petersbuitrh  was 
not,  by  the  act  of  the  10th  of  May,  1800,  restricted 
to  a  commission  of  two  and  a  half  per  cent,  on  the 
moneys  ny  him  collected  and  received  after  the 
30th  of  June,  1800, on  account  of  bonds  previously 
taken  for  duties  arising  on  goods  Imported  into 
the  United  States. 

THIS  was  a  case  certified  from  the  circuit 
court  of  the  fifth  circuit,  holden  in  the 
district  of  Virginia,  where  a  question  arose 
upon  which  the  opinions  of  the  judges  were 
opposed. 

The  qu^tion  was,  whether  the  defendant,  as 
collector  of  the  customs  for  the  district  of  Peters- 
burgh,  was  restricted  to  a  commission  of  two 
and  a  half  per  cent,  on  any,  or  all  of  the  mon- 
eys collected  and  received  by  him  after  the  80th 
of  .Time,  1800,  on  account  of  l)onds  previously 
taken  for  duties  arising  on  goods,  wares,  and 
merchandise,  imported  into  tbe  United  States. 

This  question  arase  upon  the  2d  section  of  the 
act  of  Congress,  entitled  "An  act,  supplement- 

Cranch  8. 


ary  to  an  act,  entitled  an  'act  to  establish  the 
compensation  of  the  officers  employed  in  the 
collection  of  the  duties  on  import  and  tonnage'  ;'* 
passed  on  the  10th  of  May,  1800,  roi.  5,  p.  173. 
The  words  of  which  are,  "that  in  lieu  of  the 
commissions  heretofore  allowed  by  law,  there 
shall,  from  and  after  the  80th  day  of  Juno  next, 
be  allowed  to  the  collectors  for  the  districts  of 
Alexandria,  Petersburgh  and  Richmond,  re- 
spectively, two  and  a  half  per  centum  on  all 
moneys  which  shall  be  collected  and  received 
by  them,"  "  for  and  on  account  of  the  duties 
arising  on  goods,  wares  and  merchandise,  im- 
ported into  the  United  States,  an<l  on  the  ton- 
nage of  ships  and  vessels." 

Breckenridge,  (Attorney  General,)  in  behalf 
of  the  United  States,  observ^ed,  that  the  words 
of  the  act  appeared  to  him  so  plain  that  they 
could  not  be  elucidated  by  argument.  He  un- 
derstood the  language  of  the  act  to  be,  that  only 
two  and  a  half  per  cent,  should  be  allowed  on 
moneys  received  after  the  30th  of  June.  Although 
the  collector  may  have  done  the  greater  part  of 
his  duty  by  taking  bonds  for  the  duties,  yet 
they  were  neither  collected  nor  paid  before  that 
day.  It  cannot  be  deemed  an  unconstitutional 
act  as  being  expotat  facto,  because  the  prohibition 
of  the  constitution  extends  to  criminal  caKe>i 
only.     3  Ball,  386,  Calder  v.  BvU. 

♦Col.  Heth.  Although  it  is  a  sound  P400 
rule  of  construction,  that  when  the  w^ords  of  a 
statute  have  a  plain,  distinct  and  reasonable 
meaning,  no  recurrence  is  to  be  ha<l  to  intend- 
ment, inference,  or  implication;  yet,  when  the 
words  of  a  statute  admit  of  two  constructions, 
(as  in  the  present  case  they  evidently  do,  or 
they  would  not  now  be  under  discussion,)  it 
cannot  be  improper  to  have  reference  to  similar 
laws,  and  to  inquire  how  they  have  been  con- 
stnied. 

The  first  section  of  the  act  of  14th  Teb.  1795, 
vol.  J,  c.  88,  says,  * '  that  in  lieu  of  the  commis- 
sions heretofore  by  law  established,  there  shall 
be  allowed  to  the  collectors  of  the  duties  on 
import  and  tonnage,  on  all  moneys  by  them 
respectively  receive!  on  account  of  the  duties 
aforesaid,  arising  on  tonnage,  and  on  goods, 
wares,  and  merchandise,  imported  after  the  last 
day  of  March  next,  to  wit,"  "to  the  collector 
of  Bermuda  Hundred,"  (which  office  was  then 
holden  by  the  defendant,)  "two  per  cent." 
This  act  raised  his  commission  from  one  to  two 
per  cent. ;  which  two  per  cent,  he  charged  onh^ 
on  the  duties  that  arose  on  impK)rtations  made 
after  the  last  day  of  March,  1795;  and  one  per 
cent,  only  on  the  money  received  on  bonds, 
payable  after  that  day  for  goods  imported  be- 
fore. 

The  act  of  8d  March,  1797,  ml.  S,  c.  o'J, 
raised  the  defendant's  commissions  from  two  to 
three  per  cent,  in  precisely  the  same  language 
as  that  of  the  last  act;  and  of  course,  it  receivecl 
from  him  the  same  construction,  and  in  both 
instances  that  construction  was  acquiesced  in 
by  the  treasiiry  department. 

The  next  act  upon  the  subject,  and  that 
which  next  precedes  tlie  act  in  question,  is  that 
of  2d  March,  1799,  vol.  4,  c.  129,  p.  W,  entitled 
"  An  act  to  establish"  (a  word  not  used  in  the 
titles  of  the  former  acts)  "  the  compensations  of 
the  officers,"  &c.,  the  second  section  of  which 
runs  thus :  ' '  that  from  and  after  the  last  day  of 
March  next,  and  in  lieu  of  the  fees  and  emolu- 

47tl 


4(K) 


SuFKEME  Court  op  the  United  States. 


1806 


meuts  heretofore  established,  there  shall  be 
jillowe^d  and  paid  for  the  use  of  the  collectors, 
naval  otficers,  and  surv'eyors,  the  fees  follow- 
ing, that  is  to  say,"  &c.  &c.,  (to  the  collectors 
of  sundry  ports,  not  including  the  defendant,) 
401*]  *'*  and  to  the  collectors  of  all  other  dis- 
tricts, three  per  cent,  on  all  moneys  by  them 
respectively  received  on  account  of  the  duties 
arising  on  goods,  &c.,  imported  into  the  United 
States,  ana  on  the  tonnage  of  ships  and  ves- 
sels," whereby  the  defendant's  commissions 
were  established  at  three  per  cent. 

A  difference  of  phraseology  will  be  observed 
iH'tween  this'  and  the  two  former  laws.  This 
section  says,  * '  that  from  and  after  the  last  day  of 
March  next,"  certain  commissions  shall  be 
**  allowed  and  paid"  on  all  moneys  received  on 
account  of  duties  arising  on  goods  "  imported 
into  the  United  States,"  and  not  as  before,  **  im- 
ported after  the  last  day  of  March  next."  Yet 
this  difference  of  phraseology  made  no  differ- 
<'nce  at  the  treasury  in  the  construction  of  this 
law  until  very  lately. 

The  next  act  is  that  upon  which  the  present 
question  arises;  the  second  section  of  which 
says,  "that  in  lieu  of  the  commissions  hereto- 
fore allowed  by  law,  there  shall,  from  and  after 
the  80ih  day  of  June  next,  be  allowed  to  the 
coUectoi-s,  &c.,  two  and  a  half  per  centum  on 
all  moneys  which  shall  be  collected  and  received 
by  them,*  for  and  on  account  of  the  duties  aris- 
ing on  goods,  wares  and  merchandise  imported 
into  the  United  States,  and  on  the  tonnage  of 
ships  and  vessels." 

There  is  no  difference  between  the  words  of 
this  act  and  those  of  the  act  of  1799,  excepting 
that  the  present  act  uses  the  words  "collected 
and  received,"  and  the  act  of  1799  uses  the 
word  "received"  only.  But  the  word  "col- 
lected "  is  believed  to  be  merely  an  accidental  tau- 
tolo|!^.  which  cannot  alter  the  meaning  of  the 
section. 

Neither  of  the  two  last,  like  the  former  laws 
on  the  same  subject,  confines,  by  express  words, 
the  commissions  to  the  moneys  received  for 
duties  arising  on  goods  imported  after  a  certain 
date;  but  the  word  after,  is  placed  in  a.differ- 
<?nt  part  of  the  sentence;  yet  all  these  laws 
received  the  same  construction  at  the  treasury, 
for  at  least  five  months  after  this  last  act  had 
piissed ;  a  construction  which,  as  the  defendant 
still  contends,  was  perfectly  correct. 
402*]  *The  collector  can  receive  no  higher 
or  lower  commission  upon  the  moneys  "col- 
lected and  received,"  upon  the  duties  arising 
on  the  tonnage  of  a  vessel,  than  upon  the  mer- 
<'handise  imported  in  such  vessel. 

The  section  of  the  law  in  question  confines 
the  change  of  commissions  to  the  money  aris- 
ing on  goods  imported  after  tlie  30th  of  June, 
and  on  the  tonnage  of  vessels,  as  strongly  as  if 
the  words  "after  the  30th  of  June,"  had  im- 
m(»diately  followed  the  word  "  imported." 

The  participle  "arising,"  must  refer  to  the 
time  when  the  section  is  to  take  effect,  i.  e,, 
*•  from  and  after  the  30th  of  June  next."  The 
duties  arise  when  the  goods  are  landed,  and 
when  the  bonds  are  taken. 

To  what  time  the  words  "arising"  and  "im- 
l>orted  "  relate,  is  not,  perhaps,  at  first  view, 
very  obvious ;  but  the  date  is  found  in  the  preced- 
ing* part  of  the  s(»ction.  The  only  period  men- 
tioned throughout  is  "  the  30th  day  of  June." 
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The  true  reading  of  (his  section  must  be 
thus:  "There  shaU  be  allowed  on  all  moneys 
to  be  received  for  duties  arising  on  goods 
imported  after  the  80th  of  June  next."  To 
speak  of  duties  "arising"  after  the  80ih  of 
June,  1800,  on  goods  imported  and  landed  be- 
fore that  day,  would  be  absurd;  for  the  duties 
"  arise  "  as  soon  as  secured,  though  not  received 
till  a  distant  period.  The  wora  "imported" 
stands  without  any  sign  of  time,  and  mav  be 
past,  present  or  future,  with  equal  propriety, 
unless  resort  be  had  to  inference,  and  to  the 
context.  The  language,  to  have  been  precise, 
should  have  been  either  "  which  may  have  been 
imported,"  or  "to  be  imported."  The  word, 
however,  standing  without  the  explanatory 
signs,  must  receive  that  construction  which  is 
most  consonant  to  justice,  reason,  and  common 
sense. 

By  the  63d  section  of  the  collection  law  of 
2d  March,  1799,  it  is  enacted,  "that  the  duties 
imposed  by  law  on  the  tonnage  of  any  ship  or 
vessel  shall  be  paid  to  the  collector,  at  the 
time  of  makmg  entry  of  such  ship  or  vessel ; 
and  it  shall  not  be  lawful  to  grant  any  permit, 
or  to  *unlade  any  goods,  wares,  or  mer-  [*403 
chandise  whatever,  from  such  ship  or  vessel 
until  the  said  tonnage  duty  is  first  paid." 

It  being  admitted  by  tne  Attorney  General, 
that  the  import  duties  and  the  tonnage  duties 
must  go  hand  in  hand,  no  one  can  be  at  a  loss 
for  the  time  when  the  duties  on  the  goods  im- 
ported in  any  ship  or  vessel  arose.  It  would 
be  absurd  to  say  that  the  defendant  was  enti- 
tled to  3  per  cent,  upon  the  money  received  for 
the  duties  on  the  tonnage  of  the  vessel  which 
arrived  and  entered  on  the  20th  of  June,  and 
only  two  and  a  half  per  cent,  upon  the  moneys 
which  might  fall  due,  and  be  collected  and 
received  by  him  after  Uie  30th  of  June,  for  and 
on  account  of  the  duties  which  had  arisen  on 
the  20th  of  June,  upon  the  goods  imported  in 
the  same  vessel. 

Had  it  been  the  intention  of  Congress  to 
have  raised  the  commissions  of  some  collectors, 
and  to  have  reduced  those  of  others,  for  like 
services  performed  under  a  former  law.  they 
would  have  said,  "  that  from  and  after  the^th 
day  of  June  next,  the  commissions  hereby 
allowed,  shall  be  upon  all  moneys  by  them 
respectively  received,  for  and  on  account  of  the 
duties  on  goods.  &c.,  which  may  be  then  due  to 
the  United  States,  and  outstanding  upon  bonds, 
or  which  shall  arise  on  goods,  &c.,  imported  into 
the  United  States. 

But  had  such  been  the  lan^a^  of  the  law, 
it  would  have  been  unconstitutional,  because 
ex  pa«t  facto,  and  tending  to  impair  the  obliga- 
tion of  the  contract  which  was  made  between 
the  United  States  and  the  collectors,  by  the  act 
of  1799.  Yet  the  construction  now  contended 
for  by  the  Attorney  General,  will  give  the  law  the 
same  effect  as  if  its  language  had  been  as  just 
stated :  for  it  will  take  from  the  collector  one- 
half  per  cent,  on  the  amount  of  bonds,  which 
were  outstanding  at  his  office  on  the  90th  of 
June,  1800,  and  which,  of  course,  had  been 
taken  under  the  preceding  act  of  1 799,  by  which 
his  commission  was  established  at  thiree  per 
cent. 

This  construction  will  also  involve  both  ab- 
surdity and  oppression. 

'Suppose  a  person,  on  the  29th  of  [*404 
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June,  1800,  had  secured  duties,  by  bonds,  to 
the  amount  of  500  dollars,  payable  at  eight,  ten 
and  twelve  months;  and  that  ten  other  citizens 
had  made  entries  on  the  same  day,  the  duties 
m  which  amounted  only  to  49  dollars  each, 
which,  being  under  50,  they  were  each  obliged 
to  pay  down,  and  upon  which  the  collector 
immediately  received  his  commission  of  three 
per  cent. ;  yet,  if  the  late  construction  of  the 
treasury  be  correct,  the  collector  was  entitled  to 
receive* only  two  and  a  half  per  cent,  upon  the 
bonded  duties,  although  his  responsibility  and 
services  were  much  greater  than  in  the  other 
caae^,  in  which  he  received  his  three  per  cent, 
on  duties  which  arose  at  the  same  time,  on  goods 
imported  at  the  same  time,  and  in  the  same 
v&ssel.  and  although  the  bonds  were  taken  under 
the  same  law  of  1799,  which  expreasly  estab- 
lished a  commission  of  three  per  cent,  from 
and  after  the  last  day  of  March,  upon  all  mon- 
eys received  for  duties  arising  on  goods  im- 
ported into  the  United  States  until  a  new  pro- 
vision should  be  enacted  and  go  into  operation ; 
that  is.  in  effect,  until  the  30th  day  of  June, 
\i^):  for  it  never  could  have  been  the  intention 
of  Congress,  that  compensation  laws   should 
apply  to  other  cases  than  such  as  should  origi- 
nate after  such  laws  should  go  into  operation. 

Another  case  will  show  how  the  present  con- 
struction of  the  treasury  might  have  proved  ex- 
tremely oppressive  to  the  defendant.     Suppase 
that  wlien  he  rendered  his  quarterly  account  to 
the  treasury,  up  to  the  1st  of  April',  1800,  there 
were  then  outstanding  bonds  for  duties  in  his 
office,  to  the  amount  of  150,000  dollars.     He 
had  a  right  to  calculate  upon  receiving,  in  the 
course  of  the  year,  4,500  dollars  for  his  commis- 
Aons  thereon,  and  to  make  his  engagements  ac- 
cordingly.    After  making  such  engagements, 
the  law  interferes  to  the  utter  ruin,  perhaps,  of 
the  collector,  who  relied  upon  the  faith  of  his 
irovemment.     If  Congress  have  a  right  to  take 
away  one  sixth  part  of  the  collector's  compensa- 
tion, for  services  already  rendered,  they  may 
take  the  whole.     The  laborious  and  responsible 
part  of  those  services  is  performed  when  the 
Ijonds  are  t4iken.    It  consists  in  receiving  the 
entries  of   merchandise,   examining  invoices, 
classing  and  estimating  duties,  and  taking  bonds, 
with  responsible  suretie8,&c.  Indeed,  the  residue 
4:06*]  of  the  services  is  mere  matter  *of  form 
in  many  instances,  for  the  bonds  so  taken  are 
lodged  in  the  bank  w^here  the  moneys  are  "  col- 
lected and  received,"  though  the  collector  ac- 
knowledges the  receipt  of  them  in  his  weekly 
returns.  It  can  never  be  pennitted  to  the  United 
States,  after  these  services  are  rendered,  to  say, 
We  have  changed  our  mind;  instead  of  three 
per  cent,  you  shall  have  but  two  and  a  half  per 
ct^ut.     Such  a  conduct  on  the  part  of  an  indi- 
vidual would  be  treated  with  contempt  and  in- 
dignation ;  or  were  this  a  case  between  a  state 
and  one  of  its  citizens,  and  the  state  should 
come  into  this  court  for  relief,  the  court  would 
not  hesitate  to  compel  the  state  to  perform  its 
contract.   The  constitution  of  the  United  States, 
"rt.  1,  action  10,  says,   "no  law  impairing  the 
<>l)ligation  of  contracts  shall  be  passed." 

If  the  treasury  construction  prevails,  it  will, 
in  almr>st  every  instance,  confine  the  operation 
of  the  act  of  1799  to  three  months,  instead  of 
allowing  it  to  operate  until  the  next  law  took 
♦'ffeci :  for  one-thiiti  of  all  the  bonds  taken  in 
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July,  1799,  for  duties  on  European  goods,  and 
all  the  bonds  taken  for  duties  on  wines  and  teas, 
did  not  fall  due  till  July.  1800. 

Suppose  the  law  had  contained  such  a  clause 
as  this,  "that  from  and  after  the  30th  day  of 
June  next,  in  lieu  of  the  duties  heretofore  im- 
posed by  law,  on  goods,  &c.,  imported  from 
fcurope,  subject  to  a  duty  of  twelve  and  a  half 
per  cent,  ad  valorem,  there  shall  be  charged 
only  a  duty  of  ten  per  cent,  ad  valorem,  upon 
all  such  goods,  &c.,  imported  into  the  United 
States." 

Suppose  a  ship  from  London  had  arrived  on 
the  13th  day  of  June,  1800;  that  all  the  cargo 
had  been  duly  entered  and  discharged  before 
the  end  of  the  month,  except  one  consignment 
of  considerable  value,  and  that,  after  the  ex- 
piration of  fifteen  working  llays,  such  goods 
had  been  taken  from  on  board,  and  stored  agree- 
ably to  law.  Upon  the  1st  of  July,  the  assignee 
appeared  before  the  collector,  with  his  entry 
duly  made  out,  and  his  sureties  ready  to  enter 
into  bonds  for  the  duties.  The  collector  con- 
tended for  the  duties  at  twelve  and  a  half  per 
cent,  ad  valorem;  the  Consignee  offered  to  se- 
cure the  duties  at  ten  per  cent,  ad  valorem. 
Would  this  court  say  that  he  was  not  bound  to 
pay  the  twelve  and  a  half  per  cent,  duties,  be-* 
cause,  from  *neglect  or  design,  he  did  [*400 
not  secure  the  payment  of  the  duties,  and  take 
away  his  goods  when  the  other  importers  did? 

The  difference  of  phraseoloffy  between  the 
two  former  and  two  latter  laws,  on  the  same 
subject,  was  not  the  effect  of  a  design  to  benefit 
one  collector,  and  to  injure  another;  but  was 
merely  owing  to  the  different  manner  in  which 
different  men  will  ever  express  themselves,  in 
defining  the  same  subject  matter. 
.  Breckenridge,  (Attorney  General.)  in  reply. 

No  argument,  in  favor  of  the  defendant,  can 
be  drawn  from  the  act  of  1795,  vol.  3,  p.  168, 
for  the  words  there  are  expressly  "  on  gootls. 
&c. ,  imported  after  the  last  day  of  March ; "  but 
the  woi^  of  the  present  act  differ  very  mate- 
rially; instead  of  saying,  on  goods  imported 
after  the  30th  of  June,  it  says,  on  moneys  col- 
lected and  received  after  the  30th  of  June.  The 
difference  of  phraseology  *used  by  the  legisla- 
ture, when  legislating  on  the  same  subject,  evi- 
dently implies  a  difference  of  intention. 

The  word  "  arising,"  makes  no  difference  in 
the  construction  of  the  sentence.  It  would  have 
the  same  meaning  if  that  word  were  entirely 
left  out.  The  expression  "  duties  on  goods  "  is 
the  same,  in  effect,  as  the  expression  "duties 
arising  on  goods."  That  part  of  the  sentence  is 
only  descriptive  of  the  subject,  or  fund,  out  of 
which  the  moneys  were  to  be  received.  The 
words  of  the  act  of  1797,  vol.  3,  p.  392,  which 
gave  the  defendant  a  commission  of  three  per 
cent,  are  "on  all  moneys  received  on  account 
of  the  duties  arising  on  tonnage,  and  on  goods, 
wares  and  merchandise,  imported  after  the  last 
day  of  March,  in  the  present  year."  Here  is 
the  same  remarkable  difference  in  language, 
which  was  observed  in  the  act  of  1795;  and 
which  adds  strength  to  the  argument,  that  the 
variation  of  the  expressions  was  not  accidental, 
but  intended  to  convey  a  different  signification. 

The  words  of  the  act  of  1800  are  uibt  that  the 
collector  shall  receive  only  two  and  a  half  per 
cent,  on  the  duties  arising  on  goods  imported 
after  the  30th  of  June,  but  on  all  moneys  col- 
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lected  and  received,  after  that  day,  on  goods 
iraported  at  any  time.  Moneys  due,  bv  bond, 
407*1  *are  not  moneys  collected  antf  receiv- 
ed. The  actual  collection  and  receipt  of  the 
money  was  the  only  act  which  could  entitle  the 
collector  to  his  commission,  under  either  law ; 
and  if  collected  and  received  after  the  3()th  of 
June,  only  two  and  a  half  per  cent,  could  he 
demanded. 

JoHNPON,  J.  This  is  an  amicable  suit,  in- 
stituted to  try  the  question,  whether  the  de- 
fendant, lately  collector  of  the  port  of  Peters- 
burgh,  was,  after  the  80th  day  of  June,  1800, 
entitled  to  retiiin  three  per  centum  on  the  amount 
of  sums  received  by  him  after  that  time,  upon 
lx)nds  for  duties  taken  between  that  period  and 
the  last  day  of  March,  1799. 

The  claim  of  the  defendant  is  founded  upon 
the  act  of  March  ad,  1799,  "to  estiiblish  the 
compensations  of  the  officers  employed  in  the 
collection  of  the  duties,"  &c.  And  the  oppo- 
sition, on  behalf  of  the  government,  is  founded 
on  the  act  of  May  10th,  1800,  supplementary  to 
the  one  before  mentioned. 

The  whole  difficulty  results  from  the  vague 
signification  of  some  of  the  expressions  made 
use  of  in  the  latter  act ;  which,  so  far  as  may 
be  material  to  the  present  decision,  are  containecl 
in  the  follow^ing  extract  from  the  2d  section : 
"That  in  lieu  of  the  commissions  heretofore 
allowed  by  law,  there  shall,  from  and  after  the 
80th  day  of  June  next,  be  allowed  to  the  col- 
I  lectors  for  the  districts  of  Alexandria,  Peters- 
burgh  and  Richmond,  respectively,  two  and  a 
half  per  centum  on  all  moneys  which  shall  be 
collected  and  received  by  them,"  "for  and  on 
account  of  the  duties  arising  on  goods,  wares, 
and  merchandise  imported  into  the  United  States, 
and  on  the  tonnage  of  ships  and  vessels.  *' 

On  behalf  of  the  United  States  it  is  con- 
tended, that  the  rights  of  the  collectors  of  du- 
ties, with  regard  to  their  compensation,  are  ab- 
solutely submitted  to  the  will  of  Couctcss;  that 
Congress  ha>»  uniformly  increased  or  diminished 
that  compensation,  as  circumstances  suggested 
the  expediency  of  such  a  measure,  without  re- 
garding any  supposed  limitation  of  their  right 
408*J  to  do  *8o,  imposed  by  the  claims  of 
their  officers;  that  it  has  been  tne  uniform  pol- 
icy of  the  government  to  apportion  the  com- 
mission to  the  actual  receipt  of  money;  and, 
therefore,  whatever  may  have  been  the  propor- 
tion of  their  labor  or  responsibility,  their  right 
to  compensation  was  not  consummated  before 
the  actual  receipt  of  the  duties,  and  the  amount 
of  their  commission  remained  liable  to  be  in- 
creased or  diminished  at  the  will  of  Congress; 
tliat  in  passing  their  act  of  May  10th.  1800,  they 
had  a  right  to  give  it  a  retroactive  operation; 
and  the  latt^jr  words  of  the  2d  section,  "  arising 
on  goods  imported,"  will  bear,  and  ought  to 
receive  such  a  construction. 

At  the  same  time  that  I  admit  the  correctness 
of  the  prefatory  observatioas  of  the  Attorney 
General,  my  nund  is  led  to  adopt  a  conclusion 
imfavorable  to  the  construction  which  he  con- 
tends for. 

The  rights  of  the  collectors  of  duties,  as  to 
their  compensation,  are  certainly  submitted  to 
the  juKtice  and  honor  of  the  country  that  em- 
ploys them,  until  consummated  by  the  actual 
.  receipt  of  the  sums  l)onded  in  their  respective 
offices;  but  where  an  indi\idual  has  performed 
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certain  services,  under  the  influence  of  a  pnis- 
pect  of  a  certain  emolument,  that  confidence 
which  it  is  the  interest  of  every  government  to 
cherish  in  the  minds  of  her  citizens;  a  confi- 
dence which  experience  leaves  no  room  to  (\h- 
trust  in  our  own;  would  lead  to  a  conclusion, 
that  it  could  not  have  been  the  intention  of  the 
legislature  to  defeat  a  reasonable  expectation  of 
her  officer,  suggested  by  her  own  law^s.  Unl<»ss, 
therefore,  the  words  are  too  imperious  to  admit 
of  a  different  constniction,  it  will  be  gratifying 
to  the  coiut  to  be  able  to  vindicate  the  justice* 
of  the  government,  by  restricting  the  wonls  of 
the  law  to  a  future  operation. 

That  it  is  the  policy  of  the  United  StAtes,  in 
granting  compensations  to  her  revenue  officers, 
to  limit  the  consummation  of  their  right  to  the 
actual  receipts  of  money,  is  evident  from  a  view 
of  all  her  acts  on  that  subject.  But  it  is  olwerva  - 
ble  that  every  end  of  that  policy  is  answered  in 
this  case,  because  the  claim  of  the  defendant  is. 
founded  uix)n  the  actual  receipt  of  monev 
♦arising  upon  bonds  taken  while  the  ^*40i^ 
compensation  was  at  three  per  cent.  His  claim 
has  no  relation  to  the  amount  lx)nde(i,  but  to 
the  amoimt  actually  received  upon  the  bond** 
taken  prior  to  the  last  act. 

Upon  considerinjj  the  question,  therefore, 
upon  the  constniction  of  the  act,  1  confine 
myself  to  the  single  inquiry,  how  far  the  gov- 
ernment has  exercised  its  power,  in  reducing 
the  compensation  to  the  defendant,  from  \hrve 
to  two  and  a  half  per  cent. 

The  words  of  the  act,  "arising  on  go<Kls 
imported,"  although  in  themselves  very  indefi- 
nite in  point  of  time,  will  receive  a  precis*  signi- 
fication in  this  respect,  by  supplying  the  words^ 
"heretofore,"  to  give  them  a  past,  or  "here- 
after," to  give  them  a  future  signification.  If 
it  be  necessary  that  the  court  should  make  an 
election  betw^een  these  words,  in  order  to  com- 
plete the  sense,  its  choice  will  be  immediately 
determined  by  recurring  to  two  well  known 
rules  of  construction,  viz.,  that  it  ought  to  Ix' 
consistent  with  the  suggestions  of  natural  jus- 
lice,  and  that  the  words  should  be  taken  mcva 
strongly  "  ctmtra  proferentem." 

But  there  are  other  considerations  which  will 
lead  to  a  conclusion,  without  supplying  any 
supposed  deficiency  in  the  wording  of  the  .sen- 
tence. There  is  nothing,  either  m  the  term.*- 
made  use  of,  or  in  the  professed  object  of  the* 
law,  necessarily  retrospective;  but  the  general 
intention  of  the  act,  afi  well  as  the  signincation 
of  the  worti  arising,  both  point  to  a  future  oper- 
ation. Besides  which,  where  it  can  be  shown 
that  a  government  has  once  adopted  a  certain 
rule  of  justice  for  its  conduct,  it  is  fair  to  infer, 
that  in  legislating  afterwards  upon  the  same 
subject,  it  intended  to  pursue  the  same  rule, 
unless  the  contrary  shall  be  clearly  expresstxi ; 
and  in  the  act  of  March  3d.  1797,  which  varies 
the  compensation  of  the  revenue  officers  In 
.several  particulars,  that  alteration  is  expressly 
restricted  to  take  effect  only  with  reMrd  to 
future  importations.  I  am  ot  opinion  Uiat  the 
defendant  shall  have  judgment. 

♦Washington,  J.  The  point  sub-  [*410 
mitted  by  the  circuit  court  of  Virginia  to  this 
court  is,  whether  the  defendant,  as  coHector. 
was  restricted  to  a  commission  of  two  and  a 
half  per  cent,  on  an\',  or  all  of  the  moneys  c<»l- 
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lected  and  received  by  him,  after  the  SOth  of 
June,  1800,  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods,  &c.,  imported 
into  Uie  United  States. 

The  solution  of  this  question  must  depend 
upon  another:  does  the  2d  section  of  the  act  of 
the  10th  of  May,  1800,  extend  to  duties  wliich 
arose  upon  goods  imported  before,  and  received 
after,  the  30th  of  June  in  that  year,  or  is  it  to 
be  restricted  to  duties  arising  on  goods  which 
iUiould  he  imported  after  that  period? 

I  am  strongly  inclined  to  the  opinion,  that 
every  part  of  this  section  is  future,  and  that  a 
literal  construction  will  render  it  entirely  pros- 
pective upon  the  whole  subject.  The  time  at 
which  the  substitution  of  two  and  a  half  for 
three  per  cent,  is  to  take  place,  as  well  as  that 
of  collection  and  receipt,  are  certainly  future, 
and  there  is,  I  think,  as  little  doubt  that  those 
receipts  can  only  apply  to  duties  which  should 
arise  after  the  same  period,  the  word  arising 
being  clearly  future  in  relation  to  the  time 
specified  in  the  section.  The  word  imported, 
though  past  in  relation  to  the  duties  which  were 
to  arise  on  the  ^ods  imported,  may,  neverthe- 
less, be  future  m  relation  to  the  period  when 
the  charge  of  commissions  was  to  take  effect, 
and  I  think  it  ought  to  be  so  construed  in  this 
cuise,  because  the  duties  arise  either  immediately 
upon  the  importation  of  the  goods,  or  upon  the 
performance  of  some  acts  which,  in  contem- 
plation of  law,  are  immediately  to  follow  the 
importation. 

This  construction  is,  I  think,  considerably 
strengthened  by  a  reference  to  former  laws 
upon  the  same  subject. 

The  act  of  March,  1797,  is  plain  and  express 
upon  this  point,  by  fixing  the  commissions 
allowed  by  that  law  to  moneys  received  on 
^oods  imported  after  the  last  day  of  that  monlh. 
rhe  2d  section  of  the  act  of  March.  1790,  was 
obviously  intended  to  increase  the  commissions 
-All*]  *of  some  collectors,  and  to  vair  the 
relative  compensations  which  had  been  allowed 
to  the  several  collectors  by  the  former  law;  but 
there  is  no  reason  to  believe  that  it  was  intended 
to  change  the  objects  for  which  this  compensa- 
tion to  the  collectors  generally  was  to  be 
allowed.  Yet  this  law  does  not,  in  express 
terms,  confine  the  commissions  to  duties  arising 
on  goods  imported  after  the  specified  day,  as 
had  l>een  done  in  the  precedmg  act,  but  is 
worded,  in  this  respect,  precisely  like  the  law 
immediately  under  consideration. 

It  is  hardly  to  be  imagined  that  over  and  i 
above  the  increase  of  commissions  allowed  by 
the  Uifft  law  for  services  after  the  Slst  of  March,  , 
to  be  wholly  rendered,  the  legislature  intended  ; 
to  increase  the  commissions  allowed  by  the  act  [ 
of  1797,  for  services  which  had  been  in  part  ■ 
performed  before  the  Slst  of  March,  1799,  with- 
out an  expectation  of  such  increase,  and  where  ' 
nothing  remained  to  be  done  but  to  receive  the  ' 
money.     Yet  this  would  be  the  case,  if  the 
increase  be  not  restricted  to  goods  imported 
after  the  specified  day.    The  ctmnge  of  expres- 
sion in  the  latter  law,  I  take  to  be  perfectly 
accidental;  and,  in  construing  one  of  them  by 
the  other,  both  being  in  pari  nuUeria,  I  feel 
myself  constrained  to  read  the  latter  as  if  it  had 
t)een  expressed  thus:    "  That  after  the  last  day 
of  Mardi,  1799,  there  shall  be  the  following 
commissions  allowed  on  all  moneys  received  by  , 

CranchS. 


tlie  collectors  respectively,  on  account,  of  duties 
arising  on  goods,  «fec.,  imported  into  the  United 
States,  after  that  day,"  &c. 

The  2d  section  of  the  act  of  1795  was  clearly 
intended  to  diminish  the  compensation  of  some, 
and  to  increase  that  of  other  collectors,  and  can, 
with  as  little  reason  as  in  the  former  case,  be 
construed  to  change  tlie  objects  for  which  this 
compensation  was  allowed.  Such  a  construc- 
tion would  have  the  effect  of  raising  the  com- 
pensation of  some  collectors,  and  depressing 
that  of  others,  for  services  partly  performed  at 
the  same  time,  and  in  some  instances,  where 
those  which  remained  to  be  done,  in  order  to 
consummate  the  right  to  the  commissions,  were 
transferred  from  the  collectors  to  the  banks. 
This  would,  I  think,  be  unreasonable,  and 
*in  the  instances  of  diminished  commis-  [*4 1 2 
sions  would  be  unjust. 

That  the  services  performed  preparatory  to 
the  collection  or  receipt  of  the  duties  were  con- 
sidered, bv  the  legislature,  as  equal,  at  least,  to 
the  receiving  of  the  money,  is  proved  by  the  4th 
section  of  the  law  of  1799,  which  provides,  that 
whenever  any  collector  should  die,  or  resign, 
the  commissions  to  which  he  would  have  been 
entitled  on  the  receipt  of  all  duties  by  him 
bonded,  shall  be  equally  divided  between  the 
collector  resigning,  or  the  legal  representatives 
of  the  deceased  collector,  and  his  successor, 
whose  duty  it  is  made  to  collect  the  same. 

I  cannot,  therefore,  consent  to  such  an  inter- 
pretation of  this  law,  as  to  give  it  a  retrospec- 
tive operation,  so  as  to  deprive  an  officer  of  a 
compensation  previously  allowed  by  law,  for 
services  admitted  by  the  legislature  to  deserve 
compensation,  and  to  be  in  their  nature  sever- 
able, from  the  ultimate  act  of  the  money  being 
received  or  collected,  provided  those  acts  are 
in  reality  performed. 

My  opinion  is,  that  the  defendant  is  entitled 
to  three  per  cent,  on  all  moneys  collected  and 
received  by  him,  after  the  80th  June,  1800,  on 
account  of  bonds  previously  taken,  for  duties 
arising  on  goods  imported  into  the  United 
States. 

Paterson,  J.  The  basis  of  this  action  is  the 
statute  of  Congress  of  the  10th  of  May,  1800; 
and  the  question  is,  whether  the  defendant  is 
restricted  to  a  commission  of  two  and  a  half 
per  cent,  on  moneys  collected  and  received  after 
the  80th  of  June,  1800,  by  virtue  of  revenue 
bonds,  executed  previously  to  that  date.  The 
words  of  the  statute  are,  "that  in  lieu  of  the 
commission,  heretofore  allowed  by  law,  there 
shall,  from  and  after  the  30th  of  June  next,  be 
allowed  to  the  collectors  of  Alexandria,  Peters- 
burgh,  and  Richmond,  respe(!tively,  two  and  a 
hall  per  cent,  on  all  moneys  which  shall  b<f  col- 
lected and  received  by  them,  for  and  on  account 
of  the  duties  arising  on  goods,  ware>'.  and  mer- 
chandise imported  into  the  United  States,  and 
on  the  *tonnage  of  ships  and  vessels."  [*'4l3 
The  defendant  was  late  coll(*ctor  of  the  customs 
for  the  district  of  Pelersburgh,  in  the  state  of 
Virginia.  Words  in  a  statute  ought  not  to  have 
a  r(;trospGCtive  operation,  unless  they  are  so 
clear,  strong,  and  imperative,  that  no  other 
mcfaning  can  be  annexed  to  them,  or  unless  the 
intention  of  the  legislature  cannot  be  otherwise 
satisfied.  This  rule  ought  especially  to  l)e  ad- 
hered to,  when  such  a  construction  will  alter 
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the  pre-existing  situation  of  parties,  or  Will  afiFect 
or  interfere  with  their  antecedent  rights,  ser- 
vices, and  remuneration ;  which  is  so  obviously 
improper,  that  nothing  ou^ht  to  uphold  and 
vindicate  the  interpretation,  but  the  unequivocal 
and  inflexible  import  of  the  terms,  and  the 
manifest  intention  of  the  legislature.  The  word 
"arising"  refers  to  the  present  time,  or  time  to 
come,  but  cannot,  with  any  propriety,  relate  to 
time  past,  and  embrace  former  transactions.  As 
to  the  word  "  imported,"  it  may  comprehend 
the  past  or  future,  or  both,  according  to  the 
subject  matter,  and  the  words  with  which  it  is 
associated.  Thus  tlie  word  "  arising,"  coupled 
with  the  words  **on  goods  import^,"  shows, 
that  the  whole  clause  has  a  future  bearing  and 
aspect,  and  will  not  justly  admit  of  a  retroactive 
construction.  According  to  this  view  of  the 
subject,  the  commission  of  two  and  a  half  per 
cent,  is  to  be  restricted  to  moneys  received  by 
the  collector  of  Petersburgh,  on  account  of  the 
duties  arising  on  goods,  wares,  and  merchan- 
dise which  shall  be  imported  after  the  30th  of 
June,  when  the  act  went  into  operation.  To 
fortify  the  foregoing  construction,  it  may  be 
added,  that  the  words  of  a  statute,  if  dubious, 
ought,  in  cases  of  the  present  kmd,  to  be  taken 
most  strongly  against  the  law  makers. 

Gushing,  J.  The  question  referred  to  this 
court  by  the  circuit  court  is,  whether  the  de- 
fendant, as  collector,  by  the  act  of  the  10th  of 
May,  1800,  was  restricted  to  a  commission  of 
two  and  a  half  per  cent,  on  any  or  all  of  the 
moneys  collected  and  received  by  him,  after  the 
30th  June,  1800,  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods,  wares  and 
merchandise  imported  into  the  United  States. 

There  was  a  prior  act  of  Congress,  entitling 
the  defendant  to  three  per  cent,  on  all  moneys 
414*]  received  on  account  *of  duties  arising 
on  goods  imported  into  the  United  States,  with- 
in his  district ;  which  act  was  in  full  force  dur- 
ing the  time  those  duties  arose,  and  until  the 
subsequent  act  in  question  of  the  10th  of  May, 
1800,  was  to  come  into  operation,  w^hich  was 
the  30th  of  June  following;  and  the (]^uestion  is 
upon  bonds  previously  taken  for  duties  arising 
on  goods  imported  before  the  80th  of  June. 
Upon  this  question  I  am  of  opinion,  that  the 
collector  has  a  right  to  the  three  per  cent,  al- 
lowed by  the  former  law,  on  all  moneys  secured 
by  bonds  previously  taken  as  aforesaid,  for  du- 
ties arising  on  goods  imported  before  the  30th 
of  June,  1800;  and  that  he  is  not  restricted  by 
the  latter  law  to  two  and  a  half  per  cent.  And 
that  the  general  and  true  intent  of  the  latter 
law  was  to  make  a  new  allowance  in  lieu  of  the 
former  only  on  duties  ari.sing  on  goods  imported 
after  the  last  law  came  into  operation,  and  not 
to  have  a  retrospective  effect,  to  devest  vested 
rights  of  the  coUector;  it  being  unreasonable, 
in  my  opinion,  to  give  the  law  a  construction 
which  would  have  such  a  retrospective  effect, 
\mless  it  contained  express  words  to  that  pur- 
pose. 

Whether  the  words  "from and  after  the  80th 
of  June,"  are  in  the  beginning,  middle,  or  end 
of  the  sentence,  the  meaning,  in  this  respect, 
appears  to  me  the  same ;  to  give  the  collector  a 
new  allowance  on  goods  imported  after  that 
time. 

When  the  former  duties  were  secured  by 
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bond,  the  laws,  I  think,  consider  them,  as  far 
as  regards  the  collector's  allowance,  as  collected 
and  received;  the  principal  services  being  al- 
ready done  by  securing  the  duties  by  bond. 

Mabshall,  Ch.  J.,  being  one  of  the  judges 
whose  opinions  were  oppo^  in  the  court  be- 
low, did  not  sit  at  this  hearing. 

Cited~17  Wall.  699 ;  20  Id.  187 ;  10  Bank  Reff.  581 ; 
11  Blatohf .  481 ;  6  How.  344 ;  8  Otto  400. 


♦MANELLA,  PUJAL8  &  COMPANY  [*4 16 

JAMES  BARRY. 

If  foreiffn  merohaots  send  out,  by  their  fireneral 
agent,  written  orders  to  their  factor  in  this  coun- 
try, to  purchase  tobacco  upon  their  account,  but 
to  ship  It  in  the  name  of  the  factor,  and  by  those 
orders  the  factor  is  referred  to  the  verbal  com- 
munications of  the  general  agent,  who  undertakes 
to  order  the  tobacco  to  be  shipped  in  the  name  of 
another  person,  and  declares  he  has  authority, 
from  the  foreign  merchants  thus  to  control  and 
vary  their  orders :  the  factor  is  justified  in  obeying 
the  new  orders  of  the  general  agent,  though  con- 
trary to  the  first  written  orders. 

ERROR  to  the  circuit  court  of  the  United 
States,  for  the  district  of  Maryland. 

The  action  was  brought  by  the  plaintiffs  in 
error,  to  recover  from  the  defendant,  Barry,  the 
price  of  three  cargoes  of  tobacco,  purchased 
and  shipped  by  Bany,  for  account  of  the  plaint- 
iffs, but  which  were  captured  on  their  way  to 
Spain,  and  condemned.  The  ground  of  the 
claim  was,  that  Barry  had  not  strictly  pursued 
his  instructions  as  to  the  shipments. 

Tlfe  transcript  of  the  record  contained  two 
bills  of  exceptions. 

In  the  first  bill  of  exceptions,  all  the  material 
facts  of  the  case  were  stated,  but  the  exception 
was  taken  only  to  the  opinion  of  the  court,  who 
refused  to  suffer  a  witness  to  be  sworn  to  prove 
the  jury,  to  what  was  the  true  translation  of  a 
certain  part  of  the  Spanish  instructions,  as  to 
which  the  parties  differed,  although  the  plaint- 
iffs and  defendant  consented  that  the  witness 
should  be  so  sworn.  This  opinion,  it  is  under- 
stood, was  founded  upon  the  idea,  that  the 
court,  and  not  the  jury,  was  the  proper  tribunal 
to  decide  the  meaning  and  construction  of  all 
written  evidence. 

The  facts  stated  in  the  first  bill  of  exceptions, 
and  which  were  referred  to  in  the  second,  pre- 
sented the  following  case : 

On  the  27th  of  January,  1798,  Bernardo  La- 
costa,  of  Cadiz,  in  Spain,  for  and  on  behalf  of 
the  plaintiffs,  who  were  also  Spanish  subjects, 
wrote  and  transmitted  to  the  defendant,  by  the 
hands  of  Juan  Alonzo  Menendez  Conde,  a  letter 
in  the  Spanish  language,  the  following  transla- 
tion of  which,  purporting  to  be  m&e  by  a 
sworn  translator,  was  read  in  evidence  to  the 
jury. 

*"  Cadiz,  27th  January,  1798,     [Mie 
"To  Mr.  James  Barry,  Baltimore, 

*  *  My  Most  Esteemed  FViend : 

' '  I  derive  a  particular  satisfaction  in  intro- 
ducing to  you  the  bearer  of  this  letter,  Mr.  Juan 
Alonzo  Menen^dez  Conde,  who  goes  to  Baltimore 
as  agent  of  the  house  of  Messrs.  Manella,  Pu  jals 
&  Co. ,  of  this  place,  principally  interested  in  the 
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importation  of  tobacco  for  this  kingdom.  The 
confidence  I  have  always  had  in  you,  and  the 
friendship  you  have  on  aU  occasions  manifested 
for  me,  warrant  the  conclusion  that  you  will 
view  this  measure  as  your  own,  and  will  exe- 
c\ite  it  with  your  wonted  zeal  and  efficacy.  Be- 
Insr  an  undertaking  of  considerable  magnitude, 
a  proportionable  degree  of  economy  should  be 
observed  in  the  purchases,  the  shipments  and 
the  reimbursements,  because  the  least  neglect 
may  cause  an  enormous  loss:  By  the  last  ac- 
counts from  America,  I  find  that  tobacco  has 
risen  to  a  greatprice,  but  I  hope  this  was  onlv 
momentary.  However,  upon  a  reasonable  cal- 
culation, it  will  not  answer  them  at  more  than 
ten  dollars  per  quintal,  in  America ;  these  are 
the  limits  to  which  they  can  go  without  expos- 
ing themselves  to  too  much  loss.  You  will, 
however,  consult  the  bearer,  Mr.  Menendez,  or 
he  with  you,  and  in  case  you  should  determine 
on  an  advance  of  one-fourth  or  one-half  a  dollar 
more,  to  prevent  delav,  you  may  do  so  if  you 
think  proper,  being  fully  convinced  if  ^'ou  can 
do  it  for  less,  that  you  will  omit  nothm^that 
may  advance  the  interest  of  my  friends.  With 
this,  the  said  Mr.  Menendez  takes  an  order  for 
twenty  thousand  quintals  to  be  shipped  for  this 
place  in  seven  or  eight  vessels,  and  not  less  than 
six,  under  which  condition  the  insurance  will 
be  made  here.  You  w^ill  take  care  to  seek  cap- 
tains of  fidelity,  American  bom,  and  that  all 
the  crews  be  strictly  agreeable  to  law. 

"For  the  greater  perspicuity  the  shipments 
will  be  made  in  the  following  manner: 

'*1.  You  wiU  lade  the  vessels  in  yoiu*  own 
name,  stating  that  they  are  on  your  own  ac- 
count and  nsk,  as  an  American  citizen,  and 
consign  them  to  this  place,  alternately  to.  me, 
to  Messrs.  Qahn  and  Company,  and  to  Messrs. 
Pablo,  Greppi,  Marliani  and  Company. 
41 7*]  **  *2.  Your  letter,  by  the  vessel,  will 
state  that  the  consignment  is  made  on  vour  ac- 
count; that  you  order  her  to  Cadiz,  where  you 
hope  that  the  consignees  may  be  able  to  sell, 
but  that  if  the  government  should  not  permit 
the  sale,  or  the  English  prevent  her  entry,  that 
then  the  vessel  is  to  proceed  to  Ctenoa. 

"3.  That  the  captain  carry  no  other  letters 
than  those  relating  to  the  cargo,  but  he  must 
have  one  for  C&rles  Longhy,  of  Genoa,  to 
whom  the  consignment  will  be  made,  in  the 
supposed  case  oi  not  being  suffered  to  enter 
this  port,  or  l)e  permitted  to  sell  here. 

"4.  Should  the  captain  be  prevented  entering 
here,  he  will  put  into  the  nearest  Spanish  port 
to  this,  and  send  an  express  to  tlie  consignee. 

**  5.  The  captain  will  bring  the  charter-party, 
and  the  letter  to  cover  the  shipment;  that,  as 
well  as  the  bill  of  lading,  should  specify  two 
freights,  one  for  Cadiz,  and  the  other  as  though 
the  vessel  was  in  fact  destined  for  Genoa. 

**6.  In  the  invoice  by  the  vessel,  you  will 
insert  all  the  charges  except  the  commission, 
whicli  is  understood  shall  be  five  per  cent.,  to 
lie  hereafter  added. 

"7.  By  the  way  of  England  you  will  trans- 
nut  the  true  invoices,  adding  thereto  your  com- 
mission. 

"8.  Great  care  should  be  taken,  in  the  rols 
d'  equipage,  as  to  the  birth,  age,  size,  &c.,  of 
the  .«eamen,  and  that  it  a^ee  in  date  and  num- 
IxT  with  the  shipping  articles. 

*'9.  Admitting  that  the  vessel  cannot  enter 
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here,  there  mast  not  be  anj^  excess  of  freight 
on  her  going  to  another  Spanish  port ;  but  this 
condition  must  be  confidential  with  the  captain, 
and  must  not  appear  in  any  document. 

*•  10.  The  vessels  shoula  have  Mediten-anean 
passes,  and,  in  a  word,  all  other  nec<«Hary  docu- 
ments, that  we  may  have  no  difficulties  with 
the  privateers  there;"  and  if  you  could  have  the 
papers  examined  by  the  French,  *Eng-  [*418 
lish  and  Spanish  consuls,  in  your  country,  it 
appears  to  me  it  might  serve  as  a  great  protec- 
tion. 

"11.  The  bills  of  lading  will  be  remitted  by 
triplicates  by  the  way  of  Condon  or  Li.sl)on,  to 
Messrs.  Pablo,  Greppi,  Marliani  &  Co.,  of  this 
place. 

**As  to  your  reimbursements  you  may  draw 
as  follows,  to  wit:  80,000  dollars  on  Don  Juan 
de  la  Chappeaurouge  and  Urgulla,  of  Ham- 
burgh; 40,000  on  John  Gore  &  Co.,  of  London; 
40,000  on  Lorla  &  Co.,  of  Amsterdam;  40,000 
on  A.  E.  and  I.  E.  Metzeuca  &  Koosen,  of 
Lisbon — ^200,000;  which  sum  you  will  dispose 
of  according  to  your  wants,  advising  the  per- 
sons on  whom  you  draw,  that  It  is  on  account 
of  and  by  order  of  Messrs.  Pablo,  Greppi,  Mar- 
liani &  Co.  You  will  take  special  care  to  avoid 
drawing  too  large  a  sum  at  once,  and  that  the 
bills  on  those  places  be  at  ninety  days*  sight ;  it 
being  always  understood  that  in  case  you  are 
able  to  negotiate  upon  Spain,  you  will  draw  on 
that  country  in  preference,  on  Manella,  Pujals 
&  Co.,  of  this  place,  and  at  sixty  days'  sight, 
and  then  you  will  specify  whether  it  is  to  be 
psdd  in  cash  or  in  vcdes  realea.  Although  I 
have  already  mentioned  that  the  insurance 
should  be  made  here,  yet  you  will  make  that 
charge  in  the  invoice  sent  as  though  it  had  been 
effected  by  you.  I  refer  you  to  the  verbal 
communications  of  the  bearer  on  this  subject, 
w^ho  Is  sent  on  purpose  to  superintend  the  ship- 
ments: and  you  will,  upon  the  whole,  act  for 
the  advantage  of  the  interested,  taking  care  to 
keep  this  busineas  a  secret  in  order  to  prevent 
a  rise  in  your  market,  and  its  being  known  that 
it  is  for  foreigners,  but  always  that  it  is  on  your 
own  account  as  an  American  citizen. 

**  You  will  determine  the  quality  of  the  to- 
bacco to  be  shipped,  with  the  said  Mr.  Menen- 
dez. It  should  be  well  assorted,  very  sound 
and  dry,  though  it  does  not  appear  necessary 
that  it  should  oe  aH  of  the  best  quality. 

•'  In  order  to  avoid  every  unforseen  accident, 
in  case  any  of  the  said  hoti.ses  should  not  accept 
the  dmughts  above  mentioned,  which  I  do  not 
apprehend,  you  will  point  out  to  the  holders  to 
present  them  to  Messrs.  Greppi,  Marliani  «k  Co., 
who  will  accept  and  domicile  *them  [*419 
with  our  friends  of  the  same  place,  as  has  been 
agreed  on,  and  the  said  Messrs.  Greppi  have 
written  to  this  effect  to  their  corresiM)iulentH. 
But  we  all  flatter  ourselves  that  this  case  will 
not  occur. 

"  I  remain,  as  always,  your  affectionate  friend 
(Signed)  ''Bernardo  Lacosta."   • 

This  letter  was  delivered  by  Menendez  on  the 
22d  of  March,  1798,  to  the  defendant,  who,  in 
pursuance  thereof ,  purcha.sed  1,528  hogsheads 
of  tobacco,  contiiining,  in  the  whole,  1,888,393 
lbs.,  and  amounting.  excliLsive  of  charges,  to 
the  sum  of  180,824  dollars  and  77  cents,  and 
including  charges,  other  than  freight,  insur- 
ance and  commissions,  to  the  sum  of  204,077 

485 


419 


Supreme  Court  of  the  United  States. 


1806 


dollars  and  77  cents.  This  tobacco  was  shipped 
in  the  following  manner: 

On  the  28th  of  April,  1798.  62  hogsheads, 
amounting,  with  costs  and  charges,  to  8,846 
dollars  and  36  cents,  by  the  Moorish  brig 
Muqueni,  regularly  documented  &s  a  Moorish 
vessel,  and  navigated  by  subjects  of  the  Emper- 
or of  Mor(x*co,  shipped  for  account  and  risk  of 
the  defendant,  a  citizen  of  the  United  States, 
and  consigned  to  Messrs.  Gahn  &  Co. ,  at  Cadiz. 

On  the  18th  of  May,  1798,  270  hogsheads, 
amounting  to  27,868  dollars  and  85  cents,  by 
the  brig  Minerva,  a  Danish  vessel,  regularly 
documented  as  such,  navigated  by  Danish  sub- 
jects, shipped  for  account  and  risk  of  the  de- 
fendant, a  citizen  of  the  United  States,  and 
consigned  to  Messrs.  Pablo,  Qreppi,  Marliani  & 
Co.,  at  Cadiz. 

On  the  26th  of  May,  1798,  500  hogsheads, 
amounting  to  60,914  dollars  and  56  cents,  by  the 
ship  Polly  and  Nancy,  an  American  vessel, 
regulady  documented  as  such,  and  navigated 
by  citizens  of  the  United  States,  shipped  for  ac- 
count and  risk  of  the  defendant,  a  citizen  of 
the  United  States,  and  consigned  to  Bernardo 
Lacosta,  at  Cadiz. 

420*j  •On  the  10th  of  July,  1798,  100  hogs- 
heads, amounting  to  13,876  dollars  and  48  cents, 
by  the  schooner  Felicity,  an  American  vessel, 
regularly  documented  as  such,  and  navigated 
by  American  citizens,  for  account  and  risk  of 
Don  Carlos  Longhy,  of  Genoa,  and  consigned 
t-o  Messrs.  Gahn  &  Co. ,  at  Cadiz. 

On  the  23d  of  July,  1798,  117  hogsheads, 
amounting  to  17,269  dollars  and  77  cents,  by 
the  brig  Susanna,  an  American  vessel,  regular- 
ly documented,  and  navigated  by  citizens  of  the 
United  States,  for  account  and  risk  of  Don 
Carlos  Longhy,  of  Genoa,  and  consigned  to 
Messrs.  Pablo,  Greppi,  Marliani,  &  Co.,  at  Ca- 
diz. 

On  the  16th  of  August,  1798,  288  hogsheads, 
amounting  to  43,064  dollars  and  54  cents,  by 
the  ship  Henrietta,  an  American  vessel,  regu- 
larly documented,  and  navigated  by  citizens  of 
the  United  States,  for  the  account  and  risk  of 
Don  Carlos  Longhy,  of  Genoa,  and  consigned 
to  Bernardo  Lacosta,  at  Cadiz. 

And  on  the  8th  of  November,  1798, 191  hogs- 
heads by  the  brig  Fly,  an  American  vessel,  reg- 
ularly documented,  and  navigated  by  citizens 
of  the  United  States,  for  accbunt  and  risk  of  the 
defendant,  a  citizen  of  the  United  States,  and 
consigned  to  Bernardo  Lacosta,  at  Cadiz. 

The  Moorish  brig  Muqueni  was  captured  by 
the  British,  and  condemned  at  Gibraltar,  to- 
gether with  her  cargo,  as  enemy's  property. 

The  Danish  brig  Minerva  was  captured  by 
the  French,  and,  together  with  her  cargo,  con- 
demned as  good  prize,  by  a  French  consul  at 
Malaga,  in  Spain. 

The  ship  Henrietta  was  capturad  by  the  Brit- 
ish, and,  with  her  cargo,  condemned  at  Halifax 
as  enemy's  property. 

•  The  other  four  vessels  arrived  safe,  and  their 
cargoes  were  received  by  the  plaintiffs,  and  ap- 
plied to  their  own  use  and  profit.  The  bills 
drawn  by  the  defendant,  to  the  amount  of 
204, 073 dollars  and  72  cents,  were  duly  paid,  and 
42 1*]  the  procee<i8  came  to  the  hands  of  ♦the 
defendant,  and  were  applied  to  the  purchases 
of  the  tobacco. 

The  cost  and  charges  of  the  tol>acco  which 

486 


arrived  safe,  exceeded  the  sum  to  which  it 
would  have  amounted  at  10  dollars  per  quintal, 
by  the  sum  of  5.478  dollars  and  27  cents. 

The  defendant  produced  the  letters  of  Menen- 
dez,  of  which  the  following  are  translated  ex- 
tracts  I 

**  City  of  Washington,  28th  May.  1798. ' 

"Mr.  James Barr}',  E&ltimore;  Esteemed  Sir: 
By  your  favor  of  27th  inst. ,  1  am  informed  rela- 
tive to  the  purchases  of  tobacco,  and  the  af- 
freightments entel*ed  into  for  its  shipment,  all 
of  which  you  have  executed  with  that  zeal  and 
efficacy  which  you  are  accustomed  to,  and  I 
therefore  approve  of  the  exactitude  of  your 
operations.  At  same  time,  I  flatter  myself  that 
you  will  continue  successively  with  equal  activ- 
ity, until  the  total  compliance  of  20,000  quintals 
ordered ;  and  you  may  rest  assured,  as  to  my 
particular  errand,  that  the  payments  shall  be 
realized  in  London." 

••  Washington.  29th  May,  1798. 

••  Under  date  of  yesterday  I  wrote  you  a  let- 
ter, approving  of  all  your  operations  relative 
to  the  tobacco  purchases,  and  affreightment  for 
its  shipment.  The  contents  thereof  I  now  con- 
firm, you  having  done  eveirthing  to  my  entire 
satisfaction,  and  as  I  would  have  expected  from 
your  exactitude  and  zeal.  On  the  score  of 
placing  the  funds  in  London,  you  may  rest  sat- 
isfied, oecause  you  well  know  that  tnis  is  the 
principal  ob;ject  which  has  compelled  me  to  go 
to  Spain.  I  hope  that  in  the  next  order  we 
shall  be  able  to  effect  the  purchases  to  more  ad- 
vantage, and  with  less  trouble." 

♦"  Capes  of  Virginia,  on  board  the  [*422 
ship  Polly  and  Nancy,  14th  June.  1798. 

"Dear  Friend, 

"  The  4th  instant  we  sailed  from  Alexandria, 
and  ever  since  have  we  been  in  the  river,  de- 
tain^ by  calms  and  contrary  winds,  which  has 
made  me  very  impatient. 

"  By  the  last  accounts  which  I  have  observed 
in  the  newspapers.  I  am  persuaded  that  war  is 
as  much  as  declared  between  the  United  States 
and  France.  This  novelty  troubles  me  much, 
for  which  reason,  if  it  be  agreeable  to  you,  and 
equally  convenient,  to  have  the  future  ship- 
ments made  on  Danish  or  Swedish  flags,  and  in 
the  name  of  Charles  Longhy.  of  Genoa,  you 
acting  as  his  agent,  you  may  do  it  so  by  declar- 
ing in  the  bills  of  lading  and  invoices,  that  the 
cargoes  are  for  the  account  and  risk  of  said 
Longhy,  and  by  giving  letters  to  the  said  cap- 
tains for  Messrs.  Greppi,  Ijacosta,  or  Gahn.  of 
Cadiz,  of  the  following  tenor: 

** '  Gentlemen,  in  virtue  of  orders  I  have  re- 
ceived from  Mr.  Charles  Longhy,  of  Genoa,  to 
remit  him  a  cargo  of  tobacco,  on  his  proper  ac- 

coimt  and  risk,  I  have  loaded  in  the  ship , 

captain ,  [so  many]  hogslieads  of  tobacco, 

and  I  have  given  orders  to  said  captain  to  touch 
at  your  i>ort,  (if  not  blockaded,)  and  to  call  up- 
on you  with  a  view  to  get  permission  from  your 
government  to  sell  a  parcel ;  should  the  captain 
succeed  in  entering  your  port,  and  that  you  can 
obtain  leave  to  dispose  of  the  whole  or  part  of 
his  cargo,  you  will  please  to  do  so.  for  the  best  ad- 
vantage of  the  said  Mr.  Longhy,  remitting  him 
the  proceeds  to  Gknoa.  Ana  in  case  that  you 
cannot  obtain  a  sale,  you  will  please  to  direct 
the  captain  to  proceed  on  to  tiie  said  port  of 
Genoa,  supplying  him  with  the  means  therefor,  * 
&c. 
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"In  this  way  it  will  be  proper  for  you  to 
<-harjfe  your  commission  in  the  invoice.  I  con- 
template that  by  making  the  further  shipments 
in  tliis  mtxle,  the  property  will  go  with  more 
security,  sjiid  Longhv,  being  a  neutral  subject; 
and  should  the  vessel  be  met  by  French  cniis- 
423*]  ers.  *the  cargoes  would  go  secure,  as 
the  property  would  not  appear  to  be  American. 
I  also  l)elieve  that  nothing  of  this  would  affect 
the  insuninces;  and  at  all  events  it  is  best,  be- 
cause the  insurances  will  be  done  on  neutral 
<hips  and  neutral  property,  so  that  the  projierty 
also  sounds  as  neutral.  Should  you,  since  my 
<leparture  from  Baltimore,  have  chartered  any 
American  vessel,  you  can  make  the  shipmeut 
in  the  same  w^ay;  because,  in  case  a  French 
oruiser  should  capture  the  vessel,  the  cargo  may 
he  savrtl  on  account  of  its  not  appearing  to  tie 
American  property;  so  that  the  only  thing  sub- 
ject to  cimdemnation,  in  that  case,  will  be  the 
vessel  and  her  freight;  whereas,  if  the  property 
goes  in  vour  name,  both  vessel  and  cargo  will 
be  condemned,  if  under  American  colors;  but 
if  on  a  Danish  or  Swedish  vessel,  then  the  car- 
go only  would  be  condeumed.  Therefore,  when- 
ever you  can  lAeet  a  Danish  or  Swedish  vessel, 
and  by  making  the  shipment  as  for  account  of 
Lon<jhy,  the  neutral  subject,  there  can  be  no 
risk.  Therefore,  it  api>ears  to  me  very  proper 
and  consistent,  in  order  to  obviate  these  risks, 
in  everv  case,  that  the  further  shipments  do  not 
^und  in  your  name,  but  in  that  of  said  Longhy ; 
or  if  not,  in  that  of  3Iessr8.  Gahn  &  Co.,  of 
Cadiz,  or  of  Mr.  Gould,  vour  brother-in-law, 
provided  the  French  and  the  Portuguese  come 
to  a  good  understanding,  which  I  am  informed 
is  the  case,  and  that  matters  have  been  accom- 
modated between  them. 

••  Finally,  you  know,  better  than  1  do,  the 
critical  circumstances  of  the  day,  and  for  this 
reason  1  am  satisfied  you  will  be  attentive  in 
making  choice  of  the  mode  which  may  be  befet 
calculated  to  save  any  shipment  you  may  make. 
I  can  only  say  that  of  this  vessel,  I  have  much 
fear  and'  apprehension,  notwithstanding  she 
skills  fast. 

•*  In  case  you  should  act  conformably  to  what 
I  have  here  mentioned  as  to  further  shipments, 
I.  from  this  moment  approve  thereof;  and  that 
it  may  appear,  and  to  save  you  from  any  acci- 
<lont  tliat  may  occur,  as  also  to  prove  that  such 
has  beeu  with  my  knowledge  and  approbation, 
you  are  to  keep  this  letter  in  your  possession,  in 
order  that  at  no  time  whatever  you  should  be 
chargeable  with  the  consequences. 
•424*]  ***  You  will  encharge  the  captains  to 
wait  the  opportunity  of  a  fresh  N.  W.  wind, 
in  order  the  sooner  to  get  clear  of  the  coast,  and 
the  danger  of  (truisers,  the  same  we  had  in 
view.  You  will  also  direct  them  to  make  for 
tlie  first  |X)rt  of  Spain,  be  it  which  it  may,  as 
the  great  object  is  to  save  the  cargoes." 

Tills  letter  was  received  by  the  defendant 
l>efore  the  shipment  by  the  Henrietta  was 
made. 

On  the  same  14th  of  June,  1798,  Menendez 
wrote  a  letter  also  to  Robert  Barry,  the  nephew, 
and  principal  clerk  and  assistant  of  the  defend- 
ant in  his  business,  of  which  the  following 
are  translatt^d  extracts: 

*'  By  what  I  wrote  vour  uncle  under  this  same 
date,  you  will  l)e  informed  of  all  that  I  have 
recommended.     In  addition  to  which,  I  shall 
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mention  to  you,  that  you  will  perceive  in  the 
copy  of  the  private  instructions  what  I  am 
directed  to  do  on  the  score  of  the  tobacco  ship- 
ments, and  you  will  see  in  one  article  thereof, 
that  I  am  expressly  ordered  to  make  the  ship- 
ments in  neutral  vessels,  and  that  the  property 
shall  appear  as  that  of  the  neutral  subject.  In 
the  present  day  it  may  be  said,  that  war  is  declar- 
ed between  these  states  and  tlie  French  Repub- 
lic; for  which  reason  we  may  view  the  tiling  in 
a  different  light. 

"When  you  make  up  the  creneral  invoice,  you 
will  recollect  to  charge  in  that  which  you  are 
to  forward  to  Bemarao  Lacost4i,  two  and  a  half 
dollars  per  quintal  of  tobacco,  over  and  above 
the  real  costs  and  charges,  adding  a  note  to  the 
bottom  thereof,  that  you  do  not  charge  insur- 
ance, nor  loss  on  the  reimbursements,  such 
being  to  be  done  in  Europe,  and  that  you  do 
not  know  to  what  amount  they  may  ascend. 
The  general  invoice  containing  the  real  costs 
and  charges  you  will  remit  to  Mr.  Joseph  An- 
thony de  Sola,  administrator  general  of  the 
King's  tobacco  stores  at  Cadiz,  or  directed  in 
my  name,  which  letter  for  me  will  always  come 
to  the  hands  of  said  Sola.  You  alreaay  know 
that  the  other  fictitious  invoice  is  intended  to 
be  exhibited  at  Madrid,  but  that  no  other  person 
shall  know  any  thing  of  the  other  that  is  to 
contain  the  real  cost  and  charges,  by  which 
only  we  the  concerned  *are  to  be  gov-  [*425 
erned.  The  invoice  you  are  to  remit  to  Ber- 
nardo Lacosta,  in  wnich  the  two  and  a  half 
dollars  per  quintal  is  to  be  overcharged,  is  also 
to  be  aelivered  to  Joseph  Anthony  de  Sola, 
which  you  will  remind  him  of." 

This  last  letter  was  received  by  Robert  Bar- 
ry, within  a  few  days  after  its  date,  and  before 
the  shipment  by  the  Henrietta,  and  was  by  him 
delivered  to  the  defendant. 

It  was  also  proved  that  Menendez,  on  his 
first  arrival  at  Baltimore,  declared  to  the  defend- 
ant that  he  had  private  instructions  not  con- 
tained or  specified  in  the  said  letter  of  the  27th 
of  January,  1798;  and  that  those  private  in- 
stnictions  authorized,  among  other  things,  a 
shipment  of  the  tobacco  to  l)e  purchased,  in 
neutral  vessels  generally,  without  contining  the 
same  to  American  vessels.  That  Robert  Barry 
saw  in  the  possession  of  Menendez,  soon  after 
his  arrival  in  Baltimore,  a  written  paper  in  the 
Spanish  language,  purporting,  and  declared  by 
Menendez  to  be  a  paper  containing  such  private 
instructions.  That  3Ienendez  r^  a  part  of 
them  to  liobert  Barry,  who  looked  at  the  paper 
at  the  same  time,  and  saw  that  he  read  correctly, 
and  that  what  he  read  was  of  the  purport  afore- 
said. 

That  at  the  time  of  taking  up  the  Moorish 
brig  and  Danish  barque,  the  defendant  found 
it  impossible  to  procure  suitable  American  ves- 
sels. That  Menendez  knew  of,  and  approved, 
the  shipments  in  the  Moorish  brig  and  Danish 
barque  at  the  time  they  were  maae.  That  the 
defendant  constantly  communicated  with  Menen- 
dez, during  his  stay  in  Baltimore,  on  the  sub- 
ject of  the  said  purchases  and  shipments,  and 
therein  acted  with  his  entire  approbation  and 
concurrence.  That  Menendez  urijed  the  neces- 
sity of  making  the  shipments  oi  the  tobacco 
speedilv,  even  if  the  price  should  be  greater 
than  10  dollars  per  quintal,  calculating,  as  he 
said,  that  if  the  tobacco  should  arrive  in  Spain 
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at  15  dollars,  the  concern  would  clear  100,000 
dollars,  and  that  for  his  share  or  interest  therein, 
which  was  one  tenth,  he  should  clear  10,000  dol- 
lars. That  the  aggregate  of  all  the  purchases 
of  tobacco,  excluding  insurance,  freight  and 
426*J  commissions,  *did  not  exceed  ten  dollars 
and  a  half  per  quintal,  and  that  Menendez 
approved  the  prices  at  which  they  were  made. 

That  Danish  and  Moorish  vessels  were  neu- 
tral vessels,  and  that  the  tobacco  was  really 
shipped  for  the  actual  account  and  risk  of  the 
plaintiffs. 

Whereupon,  says  the  first  bill  of  exceptions, 
"  the  plaintiffs,  by  their  counsel,  offered  to  swear 
a  witness  to  prove  to  the  jury,  that  the  said 
paper,  at  first  read  in  evidence'  to  the  jury  by 
them,  as  a  true  translation  of  the  said  fetter  of 
the  27th  of  January,  1798,  is  not  a  correct  trans- 
lation of  the  said  letter,  in  that  part  of  it  which 
is  contained  in  the  following  words,  'para  pre- 
sentuir  la  expedition*  and  that  the  true  construc- 
tion of  the  said  words  is,  '  to  be  present  at,  or 
assist  in,  the  shipments,'  and  not '  to  superintend 
the  shipments,'  as  in  the  said  paper  is  stated; 
to  the  swearing  which  witness,  for  the  purpose 
aforesaid,  the  defendant,  by  his  counsel,  con- 
sented, but  the  court  would  not  admit  such  evi- 
dence to  be  given  to  the  jury  on  the  trial  of 
such  issue,  to  determine  the  true  import  and 
legal  construction  of  the  said  words."  To 
which  opinion  the  counsel  for  the  plaintiffs 
excepted. 

The  second  bill  of  exceptions  began  as  fol- 
lows: '*And  upon  the  aforegoing  statement, 
prefixed  to  the  first  bill  of  exceptions  in  this 
case,  the  plaintiffs,  by  their  counsel,  prayed  the 
directions  of  the  court,  that  if  the  jury  believed 
the  matters  so  offered  and  given  in  evidence  by 
the  plaintiffs,  then  the  plaintiffs  are  entitled  to 
recover,  on  their  action,  the  amount  of  the 
price,  costs  and  charffes  of  the  tobacco,  shipped 
as  aforesaid  on  board  "  the  Moorish  brig  Mu- 
queni,  the  Danish  brig  Minerva,  and  the  Ameri- 
can ship  Henrietta,  and  also  the  sum  of  5,478  dol- 
lars and  27  cents,  being  the  excess  in  the  price, 
costs,  and  charges  of  the  four  cargoes  shipped 
by  the  defendant,  and  received  by  the  plaintiffs 
as  aforesaid,  over  and  above  the  price  limited 
by  the  letter  of  the  27th  of  January,  1798. 
"But  the  court  were  of  opinion,  and  did  direct 
the  juiy,  that  by  that  letter,  the  defendant  was 
authonzed  to  make  the  shipment*i  of  tobacco 
on  board  of  other  than  American  vessels,  or 
427*]  *ves8els  belonging  to  citizens  of  the 
United  States,  agreeably  to  the  laws  thereof, 
and  that  the  shipment  of  the  tobacco  in  the 
Moorish  and  Danish  vessels,  as  stated  in  this 
bill  of  exceptions,  (the  said  vessels  being  admit- 
ted to  be  neutral  vessels  as  aforesaid,)  was  not 
in  violation  of  the  instructions  in  the  said  letter, 
and  that  the  plaintiffs  liave  not  sustained  the 
present  action  for  the  recovery  of  damages  for 
such  shipments  on  the  said  Danish  and  Moorish 
vessels,  against  the  said  defendant.  And  the 
court  were  also  of  opinion,  and  did  accordingly 
direct  the  jury,  that  by  the  said  letter  of  instruc- 
tions, the  defendant  was  authorized  to  make  the 
shipment  of  tobacco  in  the  ship  Henrietta,  as 
above  stated  in  this  bill  of  exceptions,  and  to 
consign  the  said  tobacco  for  the  'account  and 
risk  of  the  said  Don  Carlos  Longhy,  as  stated 
in  the  said  bill  of  exceptions.  Ani  the  court 
w^ere  also  of  opinion,  and  did  direct  the  jury, 
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that  if  the  defendant  had  not  such  discretion  by 
the  add  letter,  yet  if  the  jury  believed  that  the 
said  several  shipments  of  tobacco,  on  board  the 
said  Moorish  and  Danish  vessels,  and  the  paid 
American  ship  Henrietta,  were  made  as  herein 
before  stated,  by  the  direction,  and  with  the 
approbation  of  the  said  Menendez,  or  were 
,  afterwards  ratified  by  him  as  agent  of  the 
plaintifi^s,  as  herein  before  stated,  the  plaintiffs 
have  not  sustained  their  present  action  for  the 
recovery  of  damages  for  such  shipments.  And 
the  court  were  of  opinion,  and  directed  the 
jury,  that  the  evidence  was  sufficient  in  law  ta 
establish  that  the  said  shipments  were  made  by 
the  direction  of  the  said  Menendez,  as  agent  of 
the  plaintiffs,  and  were  also  ratified  and  con- 
firmed by  him  as  aj^ent  as  aforesaid.  And  the 
court  were  also  or  opinion,  and  directed  the 
jury,  that  the  price  of  ten  dollai*s  and  a  half  for 
each  quintal  of  tobacco,  limited  by  the  said 
letter  of  the  27th  of  January,  1798,  for  the  pur- 
chase of  tobacco  by  the  defendant,  was  the  price 
that  the  defendant  might  give  in  America,  exclu- 
sive of  charges  of  every  kind,  and  tlial  as  the 
price  of  the  said  tobacco,  shipped  by  the  defend- 
ant, did  not  average  so  much  a.s  ten  and  a  half 
dollars  per  quintal,  the  plaintiffs  have  not  sus- 
tained the  present  action  to  recover  damages  for 
the  excess  of  price  given  including  charges." 
To  which  several  opinions  the  plaintiffs  ex 
cepted. 

*The  verdict  and  judgment  were  for  ['^SS 
the  defendant,  and  the  plaintiffs  brought  their 
writ  of  error  into  this  court. 

Harper,  for  the  plaintiffs  in  error,  observed, 
that  the  duty  which  he  was  now  called  upon  to 
perform,  was  more  painful  than  any  which  had 
occurred  iij  the  course  of  his  professional  prac- 
tice. He  was  called  upon  to  urge  a  claim 
against  an  honorable  and  respectable  man,  to 
the  amount,  perhaps,  of  his  whole  fortune.  A 
claim  founded  upon  no  charge  of  dishonorable 
conduct  or  intentional  injury,  but  upon  an  ex- 
cess of  authority  in  undertaking  to  judge  for 
the  plaintiffs,  where  the  plaintiffs  meant  to 
judge  for  themselves.  A  loss  has  happened, 
and  the  question  is,  upon  whom  shall  it  fall? 
If  the  defendant  has  violated  his  instructions, 
though  with  the  purest  intention,  he  has  taken 
the  responsibility  upon  himself. 

The  first  point  made  in  the  court  below  wa^, 
that  the  jury,  and  not  the  court,  was  to  a*«cej"- 
tain  the  true  translation  of  the  Spanish  instnic- 
tions. 

The  question,  what  ideas  a  man  meant  to  con- 
vey, is  a  question  of  fact  to  be  decided  by  a 
jury.  But  what  is  their  legal  effect  is  matter 
of  faw. 

To  enable  the  jury  to  say  what  ideas  are  by 
the  custom  or  usage  of  a  nafion,  annexed  to  cer- 
tain words  or  phrases,  they  must  inquire  by 
witnesses. 

But  this  is  a  question  not  material  to  ♦Jie 
merits  of  this  case,  and  admitting,  for  the  sake 
of  argument,  that  the  court  was  the  proper  tri- 
bunal to  translate  the  instTUctions.  two  ques- 
tions will  arise: 

1.  Whether  the  defendant  has  deviated  from 
the  strict  letter  and  prohibition  of  his  insinic- 
tions?  and, 

2.  Whether,  if  he  has,  he  wa.s  justified  by 
any  authority  contained  in  the  letter  of  Lacosia. 
or*by  the  orders  and  assent  of  Menendez? 
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429*]  ♦!.  He  has  deviated  from  the  letter 
of  his  instructions  in  shipping  the  tobacco  in 
Danish  and  Moorish  vessels,  \^hich  could  not 
be  commanded  by  American  captains. 

The  words  of  the  instructions  are,  "you  will 
take  care  to  seek  captains  of  fidelity,  American 
bom,  and  that  all  the  crews  be  strictly  agree- 
able to  law,"  evidently  contemplating  none  but 
American  vessels,  and  the  obvious  reason  was 
to  guard  against  British  captures.  For  this  pur- 
pose, it  was  believed  that  the  property  would 
be  safer  tin  American  than  in  foreign  ships. 
American  produce,  in  foreign  vessels,  would  be 
considered  prima  facie  by  the  British,  as  enemy's 
goods. 

2.  In  the  case  of  the  Henrietta,  he  violated, 
his  instructions,  by  not  shipping  the  tobacco  for 
his  own  account  and  risk,  but  for  that  of  Longhy , 
of  Genoa.  That  the  property  should  be  shipped 
in  his  own  name,  as  a  citizen  of  the  United 
States,  is  the  alpha  and  omega  of  the  instruc- 
tions. 

It  is  true  that  we  were  in  a  state  of  limited 
hostility  with  France.  But  it  being,  in  fact, 
Spaiush  property,  and  Spain  being  the  ally  of 
France,  there  was  no  danger  of  French  con- 
demnation. At  that  time,  too,  Great  Britain 
hoped  and  expected  that  the  United  States 
would  have  joined  her  in  the  war.  There  was 
less  probability,  therefore,  that  she  would  com- 
mit depredations  upon  American  property,  than 
upon  that  of  any  other  nation.  That  Genoa 
was  either  a  provmceof  France,  or  a  very  hum- 
ble and  submissive  ally.  To  ship  the  property, 
therefore,  as  that  of  a  Genoese,  was  to  place  it 
in  the  most  dangerous  situation  possible  as  to 
British  cruisers.  This  was  done,  no  doubt,  with 
good  intentions,  but  with  a  weakness  of  judg- 
ment truly  astonishing,  and  in  direct  violation 
of  instructions. 

2.  The  2d  question  is,  was  he  justified  by  any 
part  of  the  letter  in  substituting  his  own  judg- 
ment for  that  of  his  principals,  m  opposition  to 
the  jxwitive  injunctions  of  his  instructions?  He 
was  to  exercise  his  jud^ent  only  in  cases  not 
provided  for  by  those  mstructions ;  but  where 
they  were  precise  and  positive,  he  had  no  dis- 
cretion. The  great  object  of  the  whole  letter 
430*]  *wa8,  Uiat  the  property  should  not  ap- 
i>ear  to  belong  to  a  foreigner.  Language  is  use- 
less if  it  is  not  to  be  regarded.  No  man  can  be 
safe  in  commerce,  if  his  orders  are  not  to  be 
obeyed.  AH  confidence  will  be  destroyed,  and 
(commerce  must  cease.  The  general  expressions 
of  the  letter  cannot  be  supposed  to  revoke  all 
the  specific  orders,  and  give  unlimited  powers. 
For  what  purpose  were  those  specific  orders 
given,  it  a  general  and  unlimited  authority  was 
conferred?  The  general  expreasions  mean  no 
more  than  this:  We  depend  upon  your  fidelity 
and.  judgment  in  executing  our  orders.  All  the 
parts  of  the  letter  are  to  be  taken  together,  so  as 
to  ^ve  effect  to  the  whole. 

lie  has  not  pursued  his  instructions  with  re- 
spect to  the  price.  Expremo  uiiiv^  e*it  erclusio 
alteriuat.  By  naming  a  price,  they  must  be  un- 
derstood as  restrictmg  the  defendant  to  that 
limit. 

The  defendant,  then,  is  not  justified  by  any 
thing  in  the  letter  itself.  Is  he  justified  by  the 
authority  of  Menendez? 

It  is  not  proved  that  Menendez  was  an  agent; 
or  that,  if  he  was,  he  had  any  power  to  dispense 
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with  the  precise  instructions  contained  in  the 
letter  of  27th  of  January.  His  declarations  are 
not  evidence,  unless  he'  is  first  proved  to  be  an 
agent.  It  does  not  appear  what  autliority  he 
had.  His  private  instructions  might  be  very 
limited.  It  is  not  to  be  presumed  that  he  had 
authority  to  varj'  the  particular  instructions  con- 
tained in  the  letter.  If  he  had,  can  it  be  be- 
lieved that  the  defendant  did  not  require  him  to 
produce  them?  He  knew  that  he  was  about  to 
act  contrar}'  to  his  instructions,  and  that  he  was 
taking  a  great  responsibility  upon  himself.  He 
ought  to  have  taken  a  copy.  The  burden  of 
proof  lies  on  him. 

But  why  not  produce  the  testimonv  of  Me- 
nendez? The  cause  has  been  pending  five 
years  in  tlie  court  below.  [It  was  answered 
that  he  had  gone  to  Spain;  tnat  a  commission 
had  been  sent  tliere,  but  the  commissioners 
refused  to  act,  or  the  witness  kept  out  of  the 
way.]  Does  the  letter  itself  show  such  an  au- 
thority *vested  in  Menendez?  It  calls  [*431 
him  agent,  and  refers  the  defendant  to  his  ver- 
bal communications.  But  how  agent?  for  what 
purpose?  To  see  that  their  orders  were  duly 
executed ;  and  to  make  verbal  communications 
not  inconsistent  with  w^ritten  ordere. 

If  agent,  will  that  convert  the  letter  into  a 
set  of  hints  instead  of  instructions?  If  he  was 
their  general  agent,  with  full  powers,  why  write 
particular  instructions  to  the  defendant  ?  The 
agent  would  have  kept  the  instructions  in  his 
pocket.  They  would  have  been  written  to  him, 
and  not  to  the  defendant. 

But  how  was  he  agent?  1st.  As  to  the  price; 
2d.  To  superintend  the  shipments,  within  the 
limits  of  the  instnictions;  3d.  To  select  tobacco 
of  the  proper  quality  to  suit  the  Spanish  mar- 
ket. His  auty  and  authority  were  like  those  of 
a  supercargo.  He  was  an  agent,  even  if  he  had 
only  a  particular  authority.  In  order  to  con- 
stitute an  agent,  it  is  not  necessary  that  he 
should  have  general  powers.  If  his  powers  are 
not  to  be  considered  as  restricted,  we  must  vio- 
late that  rule  of  construction  which  would  give 
effect  to  the  whole  instrument,  if  passible. 
**  Para  presentiar  la  expediaon."  The  word 
expt'dicion  means  shipment,  not  the  whole  en- 
terprise. He  was  to  communicate  with  the  de- 
fendant, as  to  the  whole  enterprise,  but  not  to 
control  it.  But  supposing  the  expression  to 
mean,  that  Menendez  was  to  superintend  the 
enterprise,  it  can  only  mean  that  lie  should  see 
that  the  enterprise  was  conducted  according  to 
the  instructions,  and  not  that  he  should  sanction 
a  violation  of  them.  It  was  to  see  that  they 
should  be  fulfilled,  not  disoljeyed.  But  the 
phrase  para  presentiar f  does  not  mean  '*  to  super- 
intend ;"  it  only  means  that  he  should  assist.  It 
is  translated  into  the  French  language  by  the 
word  assister,  to  be  present  at,  to  partake  of. 
But  if  we  take  the  English  meaning  of  tlie 
word  assist,  the  question  occurs,  how  assist? 
Certainly,  according  to  the  instructions.  The 
very  next  sentence  in  the  letter  contradicts  the 
idea  of  a  general  agency.  The  words  are,  ' '  and 
you  "  (in  the  singular  number)  **  will,  ui)on  the 
whole,  act  for  the  advantage  of  the  interested." 
The  discretion,  if  any,  was  given  to  the  defend- 
ant himself,  and  not  to  Menendez.  *He  [*432 
was  only  to  he  consulted  and  advised  with.  In 
any  point  of  view  in  which  it  can  be  phvced,  it 
does  not  justify  the  idea,  that  a  power  was  given 
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to  control  the  orders  to  give  tlie  property  an 
American  character. 

W.  Pinckney  and  Martin,  contra.  The  ix)int8 
of  thiA  ca.<«c  are  few,  and  float  upon  the  surface. 
They  dejwnd  upon  the  construction  of  the  or- 
ders, and  the  authority  of  Menendez.  Mcnendez 
was  not  tlie  casual  bearer  of  the  letter  of  instruc- 
tionH  to  the  defendant,  but  sent  on  purpose;  his 
sole  business  was  to  superintend  this  transac- 
tion. The  defendant  agreed  to  undertake  the 
business;  he  entered  upon  his  duty,  and  endeav- 
ored to  discharge  it  with  fidelity.  This  action 
is,  therefore,  grounded  on  the  ungracious  idea, 
that  in  performing  his  duty  to  the  best  of  his 
judgment,  he  has  erred.  The  defendant  is  not 
charged  with  fraud  or  intentional  injury.  It  is, 
therefore,  an  action  strictijuru. 

When  the  nature  of  this  transaction  is  con- 
sidered, the  fraud  meditated  upon  the  Spanish 
government  by  the  double  sets  of  invoices,  and 
the  neutral  cover  attempted  for  the  property, 
the  plaintiffs  come  with  an  ill  grace  into  a 
court  of  justice  to  charge  a  loss  upon  the  defend- 
ant, for  a  mere  error  of  judgment,  while  act- 
ing with  honor  and  fidelity,  and  exercising  his 
discretion  for  their  advantage  to  the  best  of  his 
ability. 

If  tliere  was  any  ambiguity  in  the  letter,  it 
was  the  fault  of  the  plaintiffs;  and  to  take  ad- 
vantage of  it  now,  would  be  fraudulent.  If 
that  ambiguity  was  intended,  it  would  be 
base  and  dishonorable.  The  plaintiffs  ought 
to  have  explained  themselves.  The  defendant, 
at  8,0<)0  miles  distance,  could  not  consult  them, 
and  he  cannot  be  chargeable  for  an  error,  if 
any,  upon  a  point  of  the  instructions  in  itself 
ambiguous. 

Verbdfortiuji  accipiuntur  contra  proferentem. 

The  demand  consists  of  three  items; 
4:33*1      *1.  The  excess  of  price  beyond  that 
limitecf  by  the  instructions. 

2.  The"  price  of  the  cargoes  shipped  in  the 
Moorish  and  Danish  vessels. 

3.  The  cargo  of  the  Henrietta,  not  shipped 
in  the  defendant's  own  name,  but  in  that  of 
Don  Carlos  Longhy,  of  Genoa. 

1.  We  had  supposed  that  the  question  of 
price  had  been  abandoned. 

We  contend  that  the  price  limited,  meant 
clear  of  all  charges,  8ubse([uent  to  the  purchase 
in  this  country.  The  limitation  was  to  guide 
tlie  defendant  in  his  purchases;  but  he  could 
not  say  at  the  time  of  purchase  what  charges 
might  arise  upon  it  before  it  would  be  in  his 
power  to  ship  it. 

We  contend,  also,  that  it  meant  the  average 
of  the  w  hole,  and  not  of  any  particular  parcel. 

3.  The  demand  for  the  cargoes  shipped  in 
the  Moorish  and  Danish  vessels,  rests  on  the 
allegation  that  the  defendant  was  bound  by  his 
instructions  to  employ  American  vessels  only. 

The  only  word  in  the  instructions  relative  to 
this  point,  has  been  misinterpreted  by  the  counsel 
for  the  plaintiffs!  He  has  supposed  that  the 
onlers  were  to  find  "captains  of  fidelity,  Amer- 
ican born."  But  the  letter  only  directs  him  to 
"seek"  such,  but  he  was  not  bound  to  find 
them.  The  bill  of  exceptions  shows  that  he 
sought  for  American  vessels,  but  they  could 
not  i)e  found.  It  is  on  the  letter,  not  on  the 
spirit  of  the  instructions,  that  the  plaintiffs  will 
put  their  case. 

The  defendant  was  bound  to  prevent  delay;  if 
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he  could  not  find  American  captains  of  the 
description  mentioned,  he  was  not  justified  in 
waiting.  The  only  condition  w^as,  that  the 
shipment  should  not  be  made  in  less  than  six 
vessels.  In  no  other  part  of  the  letter  are  the 
♦vessels  designat^ed ;  yet  there  is  another  [•434 
part  where  it  might  have  been  expectea.  The 
simulated  insurance  was  to  lie  made  in  Amer- 
ica, the  real  in  EuropMj.  The  conditions  of  the 
real  insurance  are  stated ;  but  it  is  not  one  of 
them,  that  the  property  should  be  shipped  in 
American  vessels.  There  was  no  necessity  to 
discriminate  b(jtween  American  and  other  neu- 
tral vessels.  The  policy  of  Great  Britain  was 
to  conciliate  all  neutral  nations,  particularly 
the  northern.  And  having  never  given  up  the 
principle*upon  which  American  as  w^ell  as  Brit- 
ish naval'  greatness  depends,  the  right  to  take 
belligerent  propertv  out  of  neutral  ships,  she 
would  search  for  it  as  strictly  in  American,  as 
in  Danish  or  Moorish  vessels. 

But  our  veasels  were  not  absolutely  neutral 
as  to  France.  Our  flag  was  suspected  of  cover- 
ing enemy  goods  by  one  party,  and  was  the 
object  of  plunder,  if  not  of  hostility,  to  the 
other. 

There  was  no  reason,  therefore,  for  preferring 
our  vessels.  The  insurance  would  be  ^made 
upon  property  in  neutral  vessels  generally. 

But  it  is  said,  that  it  would  be  a  suspicious 
circumstance,  that  American  property  should 
be  shipped  in  any  other  than  American  vessels. 
This  is  by  no  means  a  strong  argument ;  because 
our  tonnage  is  not  always  suflScient  for  our  com- 
merce. 

8.  As  to  the  shipment  by  the  Henrietta.  Was 
it  justified  either  by  the  instructions  or  by  the 
authority  of  Menendez? 

The  great  object  of  the  instructions  was  to 
cover  the  property  as  neutral.  The  defendant 
was  bound  to  keep  this  constantly  in  view. 
When,  therefore,  in  August,  17d8,  America  luwl 
ceased  to  be  neutral,  he  wna  not  only  not 
bound  to  ship  the  tobacco  in  his  own  name,  but 
would  have  oeen  liable  to  an  action  if  he  had. 
The  reason  of  shipping  it  in  his  own  name  bad 
ceased.  He  was  no  longer  an  unsuspected  neu- 
tral, but  a  belligerent.  Affairs  with  France 
had  come  to  a  crisis.  Actual  hostilities  had 
commenced.  The  state  of  things  was  materially 
changed.  What  was  he  to  do?  He  could  not 
consult  his  *principal.  If  in  such  cir-  [*43o 
cumstances  he  acted  with  good  faith,  and  ac- 
cording to  his  best  judgment  pursued  the  spirit 
of  his  mstructions,  they  who  would  subject  him 
to  an  action  ought  to  blush. 

It  would  be  strange,  indeed,  if  he  should 
not,  in  such  a  case,  have  some  discretion.  Every 
agent  mu.st,  in  the  nature  of  things,  have  a  dis- 
cretion to  vary  from  the  precise  letter  of  his 
instructions,  to  carry  into  effect  their  general 
intent. 

But  he  has  this  discretion  in  express  terms : 
**  You  will,  upon  the  whole,  act  for  the  advan- 
tage of  the  interested."  We  do  not  contend  for 
an  unlimited  discretion.  We  admit  that  it  is 
limited  by  the  general  scope  and  spirit  of  the 
instructions.  If  he  had  given  a  belligerent 
character  to  the  property,  then,  indeed,  he  would 
have  been  liable.  The  injunction  to  keep  the 
business  secret,  was  only  *'  to  prevent  a  rise  in" 
the  American  "market."  It  applied  only  to 
the  transactions  in  this  country.     Let  us  then 
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»^  how  the  defendant  conducted  himself  in  this 
unforeseen  state  of  things.  As  he  could  not 
cf>a«ult  his  principals,  he  took  the  advice  of 
Menendez,  their  acknowledged  agent,  who  had 
come  for  the  sole  purpose  of  superintending  this 
ex|)edition.  who  the  plaintiffs  said  in  theirletter 
wiuild  communicate  verbally  with  the  defend- 
ant upon  that  subject,  who  was  the  bearer  of 
the  particular  instructions  to  the  defendant,  and 
who  alleged  that  he  had  private  instructions 
from  the  plaintiffs,  and  authority  to  give  the 
orders  wliich  he  gave. 

If  the  letter  to  the  defendant  was  ambi^ous, 
who  so  capable  of  explaining  its  meanmg  as 
Menendcz,  the  conlidential  agent  of  the  plaint- 
iffs? Their  letter  to  the  defendant,  by  Menen- 
dez,  was  a  letter  of  credit  and  confidence.  The 
defendant  was  bound  to  place  confidence  in  the 
representations  of  Menendez.  If  he  exceeded 
his  authority,  they,  and  not  the  defendant,  must 
suffer.  Plow  could  the  defendant  know  when 
he  was  imposed  upon  by  Menendez?  What 
reason  had  the  defendant  to  doubt  the  truth  of 
his  verbal  communications,  when  the  plaintiffs 
themselves  had  referred  him  to  those  verbal 
c*ommunications?  He  had  no  cause  of  suspi- 
cion ;  the  advice  of  Menendez  was  reasonable,  it 
430**]  was  judicious,  *and  consistent  with  the 
general  scoi)e  of-  the  enterprise.  If  the  law  will 
not  protect  a  man  acting  honorably  under  such 
instructions,  and  in  such  circumstances,  the  law 
is  a  systc^m  of  fraud. 

Don  Carlos  Longhy,  of  Genoa,  was  the  ]^r- 
Hon  pointed  out  by  the  plaintiffs  themselves,  as 
the  person  to  wliom  the  tobacco  should  be 
ostensibly  consigned  in  a  certain  event.  He 
was.  therefore,  a  person  in  whom  the  plaintiffs 
could  place  confidence.  He  wjis  a  rieutral, 
while  the  defendant  was  not.  When  Menendez 
ordered  the  shipment  to  be  made  in  his  name, 
the  defendant  had  no  cause  to  suspect  that  he 
exceede<i  his  authority.  But  if  he  did  exceed 
his  authority  who  ought  to  suffer?  The  plaint- 
iffs who  placed  their  confidence  in  him,  or  the 
defendant  who  wa«5  required  by  the  plaintiffs  to 
give  him  credit? 

But  we  are  asked,  why  have  we  not  examined 
Menendez  as  a  witness?  We  answer,  that  a 
<-ommission  has  been  sent  to  Spain  for  that  pur- 
lK>se;  the  commissioners  have  refused  to  act, 
and  have  sent  back  the  commission.  But  the 
question  may  he  retorted  upon  the  plaintiffs. 
Why  have  they  not  examined  Menendez?  Nay, 
why  have  the\^  not  brought  their  action  against 
him?  If  any  injury  has  Ijeen  done,  he  is  the 
author  of  it.  He  directed,  and  he  approved  all 
the  acts  of  the  defendant. 

But  the  plaintiffs  themselves  have  affirmed 
the  very  conduct  of  the  defendant  of  which 
th(\v  complain.  The  two  shipments  by  the 
Felicity,  and  the  Sasanna,  were  made  in  the 
same  manner  as  that  by  the  Henrietta,  and  were 
received  by  the  plaintiffs.  By  what  rule  can 
they  affirm  his  conduct  when  it  turns  out  for 
tlieir  benefit,  and  disaffirm  the  like  conduct 
when  a  loss  has  happened? 

P.  B.  Key,  in  reply.  We  admit  that  words 
are  to  Ix?  construed  most  strongly  against  him 
who  uses  them,  and  that  where  ambiguity  ex- 
ist.s,  the  construction  will  be  against  him  who 
ought  to  have  explained  himself.  But  the  ques- 
tion i>»,  whether  an^  ambiguity  exists;  whether 
thin  is  not  a  clear  limited  agency.     The  defend- 
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ant  *wa8  limited  as  to  the  subject,  the  r*437 
price,  the  consignment,  the  nameof  theshippei, 
the  vessels,  the  captains,  and  the  crew;  there 
was  nothing  left  but  a  discretion  lx)unded  by 
these  limitations;  and  the  authority  of  Menen- 
dez did  not  exceed  that  of  the  defendant. 

They  had  eit  her  a  general  discretionary  power, 
or  thev  were  limited  by  the  letter  of  their  in- 
structions. If  they  had  a  general  discretion, 
why  give  special  and  precise  instructions? 

It  is  plain  that  no  vessels  were  ctrntemplated 
by  the  plaintiffs  but  American  vessels.  We  do 
not  contend  that  the  strict  letter  of  the  instruc- 
tions directs  the  defendant  to  find  captains, 
American  bom,  but  we  say  that  such  is  the 
spirit  and  meaning  of  the  instructions.  That 
the  whole  transaction,  from  beginning  to  end, 
was  to  bear  the  appearance  and  stamp  of  the 
American  character.  But  how  unnatural  must 
it  appear,  to  see  an  American  cargo  shipped  on 
board  a  Moorish  vessel.  This  circumstance  is 
so  sin^ilar,  as  in  itself  to  be  a  strong  ground  of 
suspicion,  especially  as  our  vessels  are  seeking 
for  employment  in  every  part  of  the  world. 

But  in  the  case  of  the  Henrietta,  the  verj* 
letter,  as  well  as  spirit,  of  the  instructions,  has 
been  violated. 

The  instructions  are  precise  and  positive,  that 
the  defendant  should  ship  the  tobacco  for  his 
own  account  and  risk. 

To  justifv  a  departure  from  these  positive 
oniers,  it  is  incumbent  on  the  defendant  to  show 
a  clear  authority  In  Menendez  to  dispense  with 
them.  No  such  authority  has  been  proved,  and 
none  can  be  presumed.  The  specific  instruc- 
tions contradict  such  a  presumption.  For  why 
give  the  defendant  special  orders,  if  the  whole 
general  agency  was  in  Menendez?  Or  why  wen* 
they  sent  to  the  defendant,  if  he  was  not  to  be 
bound  by  them?  The  fair  presumption  is,  thai 
the  verbal  communications  referred  to,  were  to 
be  only  a  further  detail  of  the  same  plan,  and 
not  a  general  dispensation  from  the  orders 
already  given, 

*Th*e  general  expreasion  which  is  re-  [*4r38 
lied  on,  that  the  defendant  should,  "upon  the 
whole,  act  for  the  advantage  of  the  interested," 
is  in  the  same  breath  qualified  by  the  directions 
to  keep  it  secret,  that  the  business  was  on 
account  of  foreigners,  and  by  the.  positive  in- 
junction that  it  should  always  appear  to  Ik*  on 
his  own  account  as  an  American  citizen.  This 
is  in  perfect  conformity  to  the  request  in  the 
beginning  of  the  letter,  "you  will  view  this 
measure  as  your  own,"  and  shows  most  clearly 
their  determination  to  risk  their  property  under 
an  American  cover  only.  The  same  limitation 
also  applies  to  the  reference  which  the  plaintiffs 
make  to  the  verbal  communications  of  Menen- 
dez; it  is  included  in  the  same  sentence,  and  is 
evidently  intended  to  apply  as  well  to  those 
verbal  communications  as  to  the  general  power 
to  act  for  the  advantage  of  the  concerned.  The 
defendant,  therefore,  had  no  fight  to  presume 
that  Menendez  had  authority  to  alter  the  prin- 
cipal chamcter  of  the  risk,  and  to  compel  the 
plaintiffs  to  accept  a  Genoese,  instead  of  an 
American  cover. 

The  defendant  derived  no  sanction  to  his  con- 
duct from  the  plaintiffs'  receiving  the  cargoes 
of  the  Felicity  and  the  Susanna;  that  circum- 
stance was  unknown  to  the  defendant  at  the 
time  of  the  shipment  by  the  Henrietta. 
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The  limitation  of  price  meant  to  include  all 
the  costs  and  charges  in  America.  The  words 
are,  *'  it  will  not  answer  them  at  more  than  ten 
dollars  per  quintal  in  America."  The  costs 
and  charges  in  America  make  part  of  its  price 
in  America. 

It  is  no  argument  to  say,  that  the  defendant 
could  not  regulate  his  puxt^ases,  if  the  price, 
including  those  charges,  was  to  be  Umited,  be- 
cause those  charge  were  uncertain. 

The  usual  ana  customary  charges  were  well 
known  to  the  defendant,  and  he  was  bound  to 
calculate  his  purchases  accordingly.  If,  in- 
deed, any  accidental  and  unusual  charge  had 
been  necessarily  incurred,  this  would  have  been 

EroperljT  chargeable  to  the  plaintiffs,  but  the 
jtter  evidently  meant  that  the  tobacco  should 
439*]  *not  amount  to  more  than  ten  dollars 
a  quintal,  including  customary  charges. 

Upon  the  whole,  then,  we  contend,  that  the 
defendant  has  violated  not  only  the  letter,  but 
the  spirit  of  his  instructions,  and  that  he  was 
not  justified  by  the  authority  of  Menendez. 

February  26.  Marshall,  Ch.  /.,  delivered 
the  opinion  of  the  Court. 

The  Court  has  endeavored  to  bestow  on  this 
cause  the  attention  to  which  it  is  alike  entitled, 
by  its  own  importance,  by  the  situation  of  one 
of  the  parties,  who  is  a  strani^er  to  our  lan- 
guage and  our  laws,  and  by  the  ability  and  zeal 
with  which  it  has  been  argued  at  the  bar. 

The  action  claims  from  the  defendant  the 
value  of  three  cargoes  of  tobacco,  purchased 
by  him  as  the  agent  of  the  plaintiffs,  which 
were  captured  on  a  vovage  to  Europe,  and 
condemned  as  prize.  The  foundation  of  the 
claim  is,  that  he  deviated  from  the  instructions 
which  were  given  for  the  government  of  his 
conduct,  and  is,  therefore,  liable  for  the  loss 
which  has  been  sustained. 

That  an  agent  is  bound  to  pursue  the  orders 
of  his  principals,  and  is  answerable  for  any  in- 
jury consequent  on  his  departing  from  them, 
however  fair  may  have  been  his  motives  for 
such  depjuture,  is  a  plain  principle  of  law 
which  has  not  been  drawn  into  question ;  and 
the  only  inquiry  in  this  case  is,  has  the  de- 
fendant obeyed  or  deviated  from  his  instruc- 
tions? Th(j  circuit  court  was  of  opinion  that 
they  sanctioned  his  conduct,  and  it  is  the  pro- 
priety of  that  opinion  w^hich  is  now  to  be  re- 
viewed in  this  court. 

It  depends  on  the  true  construction  of  the 
letter  of  the  27th  of  Januair,  1798,  written  by 
Bernardo  Lacosta,  on  behalf  of  the  plaintiffs, 
of  which  Juan  Alonzo  Menendez  Conde  was 
the  bearer,  and  on  the  testimony  which  is 
stated  in  the  bills  of  exceptions. 
440*]  *This  letter  introduces  Menendez  as 
the  agent  of  the  plaintiffs,  who  were  principally 
concerned  in  the  importation  of  tobacco  into 
Spain,  and  declares  a  confidence  that  the  de- 
fendant will  embrace  the  business  as  his  own, 
and  execute  it  with  his  wonted  attention. 

After  some  general  observations  which  relate 
to  the  proposed  transaction,  and  which  seem 
to  be  founded  on  the  idea  that  the  defendant 
and  Menendez  are  to  be  associated  in  the  busi- 
ness, the  letter  becomes  more  definite.  The 
writer  says,  "  with  this  the  said  Mr.  Menendez 
takes  an  order  for  20,000  quintals  (of  tobacco) 
to  be  shipped  for  this  place  in  seven  or  eight 
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vessels,  and  in  not  less  than  six,  under  which 
condition  the  insurance  will  be  made  here. 
You  will  take  care  to  seek  captains  of  fidelity. 
American  bom,  and  that  all  the  crews  conform 
to  the  most  rigorous  ordinances.  For  greater 
clearness  the  shipments  {Utn  e^rpedietone^i)  will 
be  made  according  to  the  following  formalities: 
1st.  You  will  lade  the  vessels  m  your  own 
name,  stating  that  they  are  On  your  own  ac- 
count and  nsk  as  an  American  citizen,  and 
consi^  them,"  &c. 

This  instruction  is  followed  by  ten  others, 
which  seem  principally  designed  to  conceal  the 
real  character  of  the  cargoes,  and  to  facilitate 
their  escape  from  cruisers. 

At  the  close  of  these  instructions,  the  follow- 
ing words  are  added:  "I  refer  you  to  that 
which  the  bearer  will  communicate  to  you 
verbally,  respecting  this  business,  who  is  sent 
on  purpose  to  superintend  the  shipment,  (ra 
solo  para  presenciar  la  expedtcion,)  and  you  will, 
upon  the  whole,  act  for  the  advantage  of  the 
interested,  taking  care  to  keep  this  business  a 
secret,  in  order  to  prevent  arise  in  your  market, 
and  its  being  known  that  it  is  for  foreigners, 
but  always  that  it  is  on  your  own  account  as  an 
American  citizen." 
In  the  execution  of  this  conuni8sion,the  defend- 
ant shipped  two  cargoes,  the  one  on  board  a 
Danish  and  the  other  on  board  a  3Ioorish  v&«i- 
sel.  each  of  which  was  captured  and  condemned 
as  prize,  the  one  by  the  French,  and  the  other 
by  the  English. 

*These  shipments  were  made  with  [*44 1 
the  full  approbation  of  Menendez,  and  it  is 
in  proof  that  American  veasels  were  not,  at  the 
time,  to  be  procured. 

Before  the  order  was  completed,  the  govern- 
ment bf  the  United  States  aaopted  such  meas- 
ures, for  repelling  the  hostile  aggressions  of 
France,  as  to  justify  an  opinion,  that  open  and 
declared  war  between  the  two  nations  would 
soon  take  place.  Under  the  impression  of 
these  measures,  Mr.  Menendez  considered  the 
American  name  as  no  longer  affording  a  neu- 
tral character  to  the  cargo,  and  directed  it  to 
be  shipped  on  accoimt  and  risk  of  Charles 
Longhy,  of  Genoa,  who  was  a  correspondent 
of  the  plaintiffs.  These  instructions  were  com- 
plied with. 

The  tobacco  so  shipped,  which  came  safe, 
was  received  without  complaint;  but  a  large 
quantity,  shipped  in  the  Henrietta,  was  cap- 
tured by  a  British  cruiser, carried  into  Halifax, 
and  there  condemned  as  prize. 

For  the  price  of  these  three  cargoes  this 
action  is  brought.  The  inquiry  respecting  the 
two  first  will  rest  both  on    the  instructions 

S'ven  to  the  defendant,  and  on  the  power  of 
enendez:  that  respecting  the  last   rests  solely 
on  the  power  of  Menendez. 

It  is  alleged  that  the  orders  under  which  the 
defendant  acted  enjoined  him  to  employ  only 
American  vessels,  and  that  in  employing  tho*«e 
of  other  neutral  powers  he  violated  the<»e 
orders.  But  there  is  certainly  not  one  syllable 
in  the  letter  which  contains  any  instruction  to 
the  defendant  relative  to  the  employment  of 
vessels,  or  which  confines  the  transportation  of 
the  tobacco  to  be  purchased  to  American  ve**- 
sels.  The  court  thinks  it  a  fair  construction 
of  the  letter,  that  full  powers  in  thw  refepect 
were  confided  to  Menendez,   and   that  Barry 
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mifht  counsel  with  him,  but  was  to  comply 
wiui  his  directions.     Menendez  is  declared  to 
l)e  the  agent  of  the  plaintiffs,  and  the  full  ex- 
tent of  this  term  is  not  limited  in  any  part  of 
the  letter.     He  brings  with  him  an  onler  for 
20,000  quintals,  to  tS  shipped  in  six,  seven,  or 
eight  vessels,  under  which  condition  the  insur- 
ance Is  to  be  made  in  Spain. 
442*]     *The8e  are  not  instructions  to  Barry; 
they  are  communicatioas  to  him  of  the  instruc- 
tions given  to  Menendez,  so  far  as  was  neces- 
.sarv  for  his  understanding  the  views  of  the 
plaintiffs,  and  facilitating  those  views,  under 
the  authority  of  Menendez.      The  onier,   of 
which  Menendez  was  the  bearer,  was  for  him- 
self; and  the  degree  of  aid  expected  from  Barry 
is  described  in  the  letter.    Barry  might  have 
been  unable,   or  unwilling,  to  undertake  the 
business.     In  any  event  of  that  kind,  the  enter- 
prise wsA  not,  certainly,  at  an  end ;  but  Menen- 
dez might  obtain  other  assistance.     From  the 
nature  of  the  case,  therefore,  as  well  as  from  the 
expreasioa  of  the  letter,  the  order  was  in  the 
possession  and  power  of  Menendez,  the  agent, 
to  whom  directions  relative  to  the  shipment  of 
the  tobacco,  in  a  certain  number  of  vessels,  had 
been  given,  and  who  is  declared  to  have  been 
sent  to  America  for  the  purpose  of  superintend- 
ing those  shipments.     Having  made  this  ex- 
planation of  the  business  confided  to  Menendez, 
the  letter  adds,  "you  will  take  care  to  seek 
captains  of  fidelity,  American  born,"  &c.  Those 
inquiries  Barry,  an  American  merchant,  could 
miJ^e  much  more  successfully  than  Menendez,  a 
foreigner,  and,  therefore,  was  directed  to  make 
them.      But  respecting    the  character  of   the 
vessel  to  be  employed,  no  agency,  on  the  part 
of  Barry,  was  necessary,  further  than  to  comply 
with  such  directions  as  he  might  receiva,  and 
no  directions  respecting  the  vessels  to  be  em- 
ployed were  given  him,  because  those  direc- 
tion.s  were  given  to  Menendez.    The  instruc- 
tions to  Barry,  to  seek  for  American  captains, 
are  founded  not  upon  instructions  to  employ 
American  vessels,  which  were  given  to  him, 
for  none  such  were  given,  but  upon  the  instruc- 
tions which  were  given  to  Menendez.     They 
are  founded  on  the  idea,  that  American  ves- 
.sels  would  be  employed ;  but  as  circumstances 
might  render  the  employment  of  them  ineligi- 
ble, it  was  reasonable  to  suppase  that  some  dis- 
cretion would  be  allowed  to  Menendez  in  this 
respect;   accordingly,  the  private  instructions, 
as  stated  in  the  bill  of  exceptions,  only  directed 
him  to  employ  neutral  vessels. 

The  idea  that  the  power  on  this  subject  was 
completely  in  Menendez,  and  not  in  Barry,  is 
confirmed,  by  observing  that  in  the  extended 
and  minute  rules,  which  are,  for  greater  clear- 
ness, laid  down  for  his  government  respecting 
the  transportation  of  the  tobacco,  not  one 
4r4r3*l  syllable  *is  said  concerning  the  char- 
acter of  the  vessels  in  which  it  was  to  be  shipped, 
a  direction  which  would  certainly  not  have 
been  omitted,  had  the  subject  not  been  confide 
to  the  general  agent.  It  is  also  apparent,  from 
the  letters  in  the  bill  of  exceptions,  that  the 
subject  was  so  understood  by  both  Menendez 
and  Barry.  When  to  these  circumstances  it  is 
added,  that  American  vessels  were  sought  for 
at  the  time,  and  could  not  be  obtained,  it  seems 
to  the  court  perfectly  clear,  that  with  respect 
to   the  tobacco  sliipped  in  the  Moorish  and 
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Danish  vessels,  the  conduct  of  the  defendant, 
being  sanctioned  by  Menendez,  was  free  from 
all  exception. 

The  claim  for  the  cargo  of  the  Henrietta 
stands  on  stronger  ground,  because  the  defend- 
ant was  explicitly  instructed  to  lade  the  vessels 
in  his  own  name,  stating  that  the  cargoes  were 
shipped  on  his  own  account  and  risk.  On  this 
part  of  the  case,  the  defendant  must  seek  for  a 
justification  in  the  full  powers  of  Menendez,  to 
vary  the  orders  given  to  him.  These  orders 
have  been  said  to  be  free  from  all  obscurity, 
and  in  themselves  they  unquestionably  are  so. 
Bany  could  not  have  doubted  the  positiveness 
of  his  instructions  to  ship  the  tobacco  as  his 
own  property.  The  defense  he  sets  up  is,  that 
he  was  justified  in  conforming  to  the  directions 
of  Menendez,  varying  those  instructions. 

An  examination  oi  this '  defense  leads  to  a 
still  more  critical  investigation  of  the  letter  of 
the  27th  of  January. 

It  has  been  already  observed,  that  Menendez 
is  stated  in  the  letter,  introducing  him  to  Barry, 
to  be  the  agent  of  the  plaintiffs,  and  the  beu^r 
of  their  oniers  for  the  tobacco  which  was  to 
be  purchased.  As  it  was  not  unreasonable  to 
expect  that  a  person,  crossing  the  Atlantic  in 
this  character,  would  have  some  discretionary 
power  to  change  instructions  with  a  change  in 
circumstances,  so  as  to  be  enabled  to  ^apt 
his  conduct  to  those  circumstances,  ready 
faith  would  be  given  to  all  expressions  which 
would  convey  this  idea;  and  if  no  such  power 
was  intended,  no  expressions  ought  to  have 
been  used  which  could  excite  and  cherish  the 
idea. 

The  rules  stated  to  Mr.  Barry,  as  those  by 
which  his  conduct  would  be  governed,  are 
declared  to  relate  to  the  *part  he  was  r*444 
expected  to  take  in  the  '*expedicion,  which 
the  court  translate  transportation,  or  convey- 
ance, of  the  tobacco  to  Europe.  One  of  these 
being  that  the  tobacco  was  to  be  shipped  in 
his  own  name,  it  follows  that  this  part  of  the 
subject  was  included  in  the  Spanish  term 
"expedicion."  All  these  rules  conclude  with 
a  reference  to  verbal  communications,  to  be 
made  by  the  agent  himself,  who  is  expressly 
declared  to  go  to  the  United  States  for  the  sole 
purpose  of  attending  to  this  very  part  of  the 
transaction,  *'va  aoS)  para  presenciar  la  expe- 
dieton."  This  reference  to  the  verbal  commu- 
nications of  Menendez,  unqualified  by  any 
restriction  whatever,  is  a  declaration  or  com- 
plete confidence,  placed  at  least  in  his  veracity, 
by  the  plaintiffs,  and  is  a  full  authority  given 
by  them  to  Barry  to  credit  the  representations 
which  he  should  make.  How  else  is  it  to  be 
understood?  What  right  could  Barry  have  to 
say  to  those  who  had  referred  him  to  the  verbal 
communications  which  their  agent  should  make 
to  him  on  a  particular  subject,  that  he  did  not 
believe  those  commuiiications? 

It  is  argued  that  although  no  limitation  is 
expressed  to  the  credit  which  Barry  was  to  give 
to  the  representations  of  Menendez,  yet  it  must 
be  necessarily  understood  that  he  could  not 
change  those  things  which  were  expressly 
directed;  that  the  verbal  communications  re- 
ferred to  were  to  be  conformable  to,  not  sub- 
versive of,  the  written  instructions;  that  on  the 
idea  of  a  power  to  alter  the  written  instructions, 
it  was  useless  to  give  them,  and  was  only  neces- 
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sary  to  send  out  Menendez  with  a  full  authority 
to  govern  the  whole  transaction. 

But  in  the  course  of  human  affairs,  it  is  not 
unusual  for  a  principal  to  give,  in  detail,  his 
ideas  of  the  line  of  conduct  to  be  observed  by 
his  agent,  and  yet  to  allow  a  departure  from 
that  line  of  conduct  under  particular  circum- 
stances. 

It  would  not  have  been  extraordinary  had 
these  rules  for  the  conduct  of  Barry  been  fol- 
lowed by  a  declaration  that,  in  a  total  change 
of  circumstances,  as  in  the  event  of  America's 
becoming  a  belligerent,  he  was  to  ship  the 
tobacco,  not  as  American,  but  as  neutral  prop- 
erty. Had  Barry  been  the  sole  agent,  this  right 
to  exercise  his  'discretion,  if  intended  to  be 
445*J  placed  in  him,  would  have  *been  men- 
tioned m  his  letter. .  But  Barry  was  neither  the 
sole  nor  the  pnnci))al  agent.  He  was  known 
to  the  plaintiffs  only  bv  recommendation,  and 
while  he  was  emplovetf,  because  an  American 
merchant  could  make  the  proposed  purchases 
to  greater  advantage,  and  because  an  American 
name  was  required  to  cover  the  property. 
Menendez  was  the  contidential  agent,  known  to 
and  trusted  by  the  plaintiffs,  who  brought  with 
him  the  order  for  the  purchases,  and  came  on 
purpose  to  attend  to  the  conveyance  of  the 
tobacco  to  Europe.  In  the  instructions  to 
Menendez.  therefore,  would  any  discretion  rel- 
ative to  the  transportation  of  the  tobacco  be 
found,  and  it  was  enough  that  Barry  was 
referred  to  his  verlial  communications. 

The  words  which  follow  the  reference  to  the 
verbal  (X)mmunications  of  Menendez,  though 
not  those  which  decide  the  opinion  of  the  court, 
are  not  absolutely  unimportant:  they  are,  "and 
you  will,  upon  the  whole,  act  for  the  advantage 
of  the  parties  interested."  To  what  do  these 
wonis,  "upon  the  whole," refer?  Unquestion- 
ably to  the  verbal  communications  as  well  as  to 
the  written  instructions.  They  were  both  to 
regulate  the  conduct  of  the  defendant.  The 
caution  which  follows  these  words  is  under- 
stood, by  the  counsel  for  the  plaintiffs,  to  limit 
their  extent,  and  to  direct,  that  in  acting  for 
the  advantage  of  the  interested,  he  was  yet  to 
keep  secret  that  the  tobacco  belonged  to  for- 
eigners. 

There  is,  unquestionably,  ^at  force  in  this 
observation:  and  if  the  justification  of  Barry 
rested  solely  on  the  power  given  him  in  this 
claase,  to  act  for  the  best,  it  would  be  doubtful 
how  far  it  would  avail  him.  The  court,  how- 
ever, considers  those  words  principally  applying 
to  the  purchases,  and  as  indicative  of  an  expec- 
tation that  a  state  of  things  would  remain,  in 
which  the  tobacco  was  to  retain  the  character 
of  American  property,  rather  than  as  limiting 
the  powers  of  Menendez  over  this  part  of  the 
subject,  in  the  event  of  such  revolution  as  would 
make  America  a  belligerent.  The  court  for- 
bears to  make  a  critical  examination  of  the 
words,  Ijecause  its  opinion  is  formed  on  the 
character  in  which  Menendez  came  to  America, 
as  stated  in  the  letter  introducing  him  to  Barry. 
That  letter  warranted  the  belief  that  he  was  the 
446*1  principal  *and  confidential  agent  of  the 
plaintiffs;  that  he  had  particular  instructions 
for  the  government  of  liis  conduct,  and  that 
Barry  was  to  receive  and  trust  his  verbal  com- 
munications, especially  on  the  subject  of  expe- 
diting the  tobacco  to  Spain.    It  is  impossible  to 
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read  the  letters  from  Menendez  to  Barry,  which 
form  a  part  of  the  bill  of  exceptions,  without 
feeling  a  conviction  that  this  was  the  under- 
standing of  the  parties.  He  approves  the  con- 
duct of  the  defendant,  in  the  style  of  a  man 
whose  approbation  gave  a  sanction  to  it,  and 
when  he  directs  the  shipments  to  be  made  in 
the  name  of  Charles  Longhy,  of  Genoa,  he 
says,  ' '  if  you  act  conformably  to  what  I  have 
here  mentioned,  as  to  further  shipments,  I,  from 
this  moment,  approve  thereof,  and  that  it  may 
appear,  and  to  save  you  from  any  accident  that 
may  occur,  as  also,  that  such  has  been  with  my 
knowledge  and  approbation,  you  are  to  ket^]) 
this  letter  in  your  possession,  in  order,  thai  at 
no  time  whatever,  you  should  be  cliargeable 
with  the  consequences."  Such  was  the  opinion 
which  the  confidential  agent  of  the  plaintiffs, 
in  possession  of  their  private  instructions,  enter- 
tained of  his  own  powers. 

He  was  not  mistaken  in  their  extent ;  at  least 
the  defendant  had  no  right  to  believe  him  mis- 
taken. On  his  arrival,  he  declared  to  Barry 
that  he  was  in  possession  of  private  instructions, 
distinct  from  those  which  were  contained  in  tlie 
letter  of  the  27th  of  January.  He  producfd 
those  instructions.  The  chief  clerk  of  Barry 
read  so  much  of  them  as  related  to  vessels;  and 
they  did  not  require  that  the  shipments  should 
be  made  in  American,  but  in  neutral  vesst'ls; 
and  in  the  letter  of  Menendez  to  the  chief  clerk, 
dated  on  the  14th  Jime,  and  accompanying  that 
of  the  same  date  addressed  to  the  defendant  di- 
recting him  to  ^ip  the  tobacco  as  the  property 
of  Charles  Longhy,  of  Genoa,  he  says,  referrinir 
to  a  copy  of  his  private  instructions,  **  you  will 
see  that  I  am  expressly  ordered  to  inake  the 
shipments  in  neutral  vessels,  and  that  the  prop- 
erty 4iall  appear  as  that  of  a  neutral  subject." 
What  right  had  he  to  suspect  that  the  confiden- 
tial agent  of  the  plaintiffs,  to  whose  verbal  com- 
munications they  referred  him,  had  forged  in- 
structions which  he  produced  as  those  of  his 
principals? 

The  counsel  for  the  plaintiffs  question  the  ex- 
istence of  these  private  instructions,  and  demand 
their  production.  *But  how  were  they  [*4:4:7 
to  be  authenticated?  Only  by  Menendez  him- 
self. Are  not  then  their  contents  to  be  prove<l 
by  the  declarations  of  Menendez,  by  his  stating 
them,  and  by  the  chief  clerk  of  Barry,  who 
read  a  part  of  them. 

To  the  court,  it  appears,  that  in  such  a  csu^e 
as  this,  the  proof  respecting  them  is  as  ample 
and  satisfactory  as  ought  to  be  required. 

After  taking  this  extensive  view  of  tJie  case, 
of  the  powera  of  Menendez,  and  of  the  confi- 
dence the  defendant  was  bound  to  repose  in 
him,  it  only  remains  briefly  to  observe,  that  the 
directions  he  gave  ^ere  not  such  as  to  awaken 
suspicion. 

On  the  14th  of  June,  1798,  when  these  in- 
structions were  given,  America  had  ceased  to 
be  a  neutral  power.  War,  it  is  true,  was  not 
formally  declared,  but  it  had  commenced  in 
fact,  and  hostilities  were  authorized  by  that  de- 
partment of  the  government  which  is  invested 
with  the  power  of  making  war.  In  such  a  stau^ 
of  thin^,  the  course  which  prudence  would 
have  dictated  to  the  plaintiffs,  had  they  been 
themselves  in  the  United  States,  certainly  wa^ 
to  cover  the  tobacco  as  neutral,  not  as  American 
property;  and  when  their  agent,  possessing  pri- 
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rate  instructions,  directed  the  property  to  be 
shipped  as  neutraK  not  as  American,  the  de- 
fendant would  have  been  culpable  in  thwarting 
him. 

It  is  scarcely  neceasarj' to  add,  that  Menendez 
stat^  himself  to  be,  and  probably  was,  some- 
thing more  than  an  agent.  He  declared  him- 
self to  be  interested  in  the  cargoes.  This  dec- 
laration, under  all  the  circumstances  of  the 
ciiHe,  was  not  to  be  discredited.  Upon  that, 
however,  the  judgment  of  the  court  is  not 
founded.  The  letter  of  the  27th  of  January, 
represented  him  as  the  principal  and  confiden- 
tial agent  of  the  plaintiffs,  whose  verbal  com- 
munications were  to  be  trusted.  He  declared 
himself  to  possess  particular  instructions  re- 
spectintr  a  transaction  which  he  came  to  super- 
intend, and  under  those  instructions  he  gave  or- 
ders which  the  defendant  has  obeyed.  The 
court  is  of  opinion,  that  in  so  doing  the  defend- 
ant is  justifiable,  and  no  error  has  been  com- 
mitted in  the  court  below  in  so  instructing  the 
jury. 

44S*]  *Upon  the  other  part  of  the  excep- 
tions, the  price  given  for  the  tobacco,  it  is  un- 
necessary to  say  more  than  that  there  is  no 
error  in  the  opinion  of  the  court. 

Affirmed. 

Ciied->1  BJ90.  m. 


EX  PARTE  BURFORD. 

A  warrant  of  commitment  by  Justices  of  the 
peace  must  state  a  good  cause  certain,  supported 
by  oath. 

JOHN  Atkins  Burford,  a  prisoner  confined  in 
the  gaol  6i  the  county  of  Alexandrlitin  the 
District  of  Columbia,  petitioned  this  court  for 
a  habeas  corpus,  to  inquire  into  the  cause  of  his 
commitment,  alleging  that  he  was  confined  un- 
der and  by  color  of  process  of  the  United 
States,  and  praying  for  a  certiorari  to  the  clerk 
of  the  circuit  court  of  tlie  District  of  Colum- 
bia, for  the  county  of  Washington,  to  certify 
the  record  by  which  his  cause  of  commitment 
might  be  examined,  and  its  legality  investigated. 
To  the  petition  was  annexed  a  copy  of  his  com- 
mitment, certified  by  the  gaoler  of  Alexandria 
county. 

Hiort,  for  the  petitioner,  observed,  that  he 
was  aware  of  the  decision  of  this  court  in  the 
case  of  Marbury  d.  Mddiwn,  ante,  vol.  1,  that  a 
mandamus  would  not  lie  in  this  court  when  it 
operated  as  an  original  process;  but  there  is  a 
vast  difference  between  a  mandamus  and  a 
writ  of  habeas  corpus.  The  former  is  a  high 
prerogative  writ,  issuing  at  the  discretion  of  the 
court,  but  this  is  a  writ  of  right,  and  cannot  be 
refused.  The  constitution  of  the  United  States, 
art.  J,  9.  9,  declares,  **  that  it  shall  not  be  sus- 
pendeid,  unless  when  in  cases  of  rebellion  or  in- 
vasion the  public  safety  mav  require  it. " 

By  the  14th  section  of  tlie  iudiciary  act  of 
1789,  vol.  1,  p.  68,  it  is  enacted,  **  that  all  the 
before-mentioned  courts  of  the  United  States  " 
(including  the  Supreme  Court)  "  shall  have 
440*]  power  to  issue  writs  of  scire  facias,  *ha- 
beas  corpus,  and  all  other  writs,"  &c.  "  And 
that  either  of  the  justices  of  the  Supreme  Court, 
as  well  as  judges  of  the  district  courts,  nhall 
have  power  to  grant  writs  of  habeas  corpus,  for 
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the  purpose  of  an  inquiry  into  the  cause  of 
commitment."  If  a  single  justice  of  this  court 
has  the  power,  it  would  be  a  strange  construc- 
tion of  the  law,  and  of  the  constitution,  to  say 
that  the  whole  court  cannot  exercise  tlie  siime 
power. 

The  reason  why  this  court  would  not  exercise 
its  appellate  jurisdiction  in  a  criminal  case,  was 
stated  in  the  case  of  The  United  States  c.  More, 
ante,  p.  169,  to  be  because  no  mode  of  exercis- 
ing it  had  been  appointed  by  law,  tlie  writ  of 
eiTor  extending  only  to  civil  cases.  But  if  this 
is  an  exercise  of  its  appellate  jurisdiction,  the 
mode  by  habeas  corpus  is  expiessly  provided  by 
the  statute  for  that  purpose. 

March  4.  Mai^shall,  C7<. «/.  There  is  some 
obscurity  in  the  act  of  Congress,  and  some 
doubts  were  entertained  by  the  court  as  to  the 
construction  of  the  constitution.  The  court, 
however,  in  favor  of  liberty,  was  willing  to  ^ant 
the  habeas  corpus.  But  the  case  of  The  UnitM 
States  V.  HairUUon,  S  DtUl.  17,  is  decisive.  It 
was  there  determined  that  this  court  could 
^rant  a  habeas  corpus;  therefore,  let  the  writ 
issue,  returnable  immediately,  together  with  a 
certiorari,  as  prayed. 

Upon  the  return  of  the  haljeas  corpus  and 
certiorari,  it  api)eared  that,  on  the  28th  of  De- 
cember, 1805,  Burford  was  committed  to  the 
gaol  of  Alexandria  county,  by  a  warrant  under 
the  hands  and  seals  of  Jonah  Thompson,  and 
ten  other  justices  of  the  peace  for  that  county : 
which  warrant  was  in  the  following  words : 

Alexandria  county.  8s. 

Whereas  John  A.  Burford,  of  the  county 
aforesaid,  shopkeeper,  has  been  brought  before 
a  meeting  of  many  of  the  justices  of  the  peace 
for  the  said  county,  ana  by  them  was  re- 
quired to  find  sufficient  sureties  to  be  bound 
*with  him  in  a  recognizance,  himself  in  [*460 
the  sum  of  four  thousand  dollars,  and  securi- 
ties for  the  like  sum,  for  his  good  behavior 
towards  the  citizens  of  the  United  States,  and 
their  property ;  and  whereas  the  said  John  A. 
Burford  hath  failed  or  refused  to  find  such 
sureties;  these  are,  therefore,  in  the  name  of 
the  United  States,  to  command  you,  the  siiid 
constables,  forthwith  to  convey  the  said  John 
A.  Burford  to  the  common  gaol  of  the  said 
county,  and  to  deliver  him  to  the  keeper  there- 
of, together  with  this  precept;  and  we  do,  in 
the  name  of  the  said  United  States,  hereby  com- 
mand you,  the  said  keeper,  to  receive  the  said 
John  A.  Burford  into  your  custody,  in  the  said 
gaol,  and  him  there  safely  keep,  until  he  shall 
find  such  sureties  as  aforesaid,  or  be  otherwise  dis- 
charged by  due  course  of  law.  Given  under 
our  hands  and  seals,  this  28th  day  of  December, 
1805. 

To  any  constable,  and  the  gaoler  of  the  coimty 
of  Alexandria. 
On  the  4th  of  January,  1806,  the  circuit 
court  of  the  District  of  Columbia,  sitting  in 
the  county  of  Washington,  upon  the  petition  of 
Burford,  granted  a  habeas  corpus;  and  upon 
the  return,  the  marshal  certified,  in  addition  to 
the  above  warrant  of  commitment,  that  Burford 
was  apprehended  by  warrant,  under  the  hands 
and  seals  of  Jonah  Thompson  and  thirteen 
other  justices  of  the  county  of  Alexandria,  a 
copy  of  which  he  certifies  to  be  on  tile  in  his 
ofhce,  and  is  as  follows: 

495 


4o0 


Supreme  Court  of  the  Unitbd  States. 


1806 


Alexandria  county,  as. 

The  undersigned,  justices  of  the  United 
8tat43«,  a^ssigned  to  keep  the  peace  within  the 
said  county,  to  the  marshal  of  the  district,  and 
all  and  singular  the  constables,  and  other  offl- 
cei*s  of  the  said  county,  greeting: 

For  as  much  as  we  are  given  to  understand, 
from  the  information,  testimony  and  complaint 
of  many  credible  persons,  that  John  A.  Burf  ord, 
of  the  said  county,  shopkeeper,  is  not  of  good 
name  and  fame,  nor  of  honest  conversation,  but 
451*]  an  evil  doer  and  disturber  of  the*peace 
of  the  United  States,  so  that  murder,  homi- 
cide, strifes,  discord  and  other  grievances  and 
damages  amongst  the  citizens  of  the  United 
States,  concerning  their  bodies  and  property, 
are  likely  to  arise  thereby.  Therefore,  on  the 
behalf  of  the  United  States,  we  conunand  you, 
and  every,  of  you,  that  you  omit  not,  by  reason 
of  any  liberty  within  the  county  aforesaid,  but 
that  you  attach,  or  one  of  you  do  attach,  the 
body  of  the  said  John  A.  Burford,  so  that  you 
have  him  before  us,  or  other  justices  of  the 
said  county,  as  soon  as  he  can  be  taken,  to  find 
and  offer  sufficient  surety  and  mainprize  for 
his  good  behavior  towards  the  said  United 
8tat<^,  and  the  citizens  thereof,  according  to 
the  form  of  the  statute  in  such  case  made  and 
provided. 

And  this  you  shall  in  no  wise  omit,  on  the 
peril  that  shall  ensue  thereon,  and  have  you 
before  us  this  precept.  Given  under  oiu*  hands 
and  seals,  in  the  county  aforesaid,  this  21st  day 
of  December,  1805. 

The  circuit  court,  upon  hearing,  remanded 
the  prisoner  to  gaol,  there  to  remain  until  he 
should  ent^r  into  a  recognizance  for  his  good 
behavior  for  one  year,  himself  in  the  sum  of 
1,000  dollars,  and  sureties  in  the  like  sum. 

Hiort,  for  the  prisoner,  contended,  that  the 
<'ommitment  was  illegal,  both  under  the  con- 
stitution of  Virginia,  and  that  of  the  United 
States.  It  does  not  state  a  cause  certain,  sup- 
ported by  oath. 

By  the  10th  article  of  the  bill  of  rights  of  Vu-- 
ginia,  it  is  declareii,  that  all  warrants  to  seize 
-any  person  whose  offense  is  not  particularly 
described,  and  supported  by  evidence,  are  griev- 
ous and  oppressive,  and  ought  not  to  be  granted. 

By  the  6th  article  of  the  amendments  to  the 
constitution  of  the  United  States,  it  is  declared, 
' '  that  no  w^arrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation." 
452*]  *By  the  8th  article  it  is  declared, 
that  in  all  criminal  prosecutions,  the  prisoner 
shall  enjoy  the  right  to  be  informed  of  the  na- 
ture and  cause  of  his  accusation,  and  to  be  con- 
fronted with  the  witnesses  against  him;  and 
the  10th  article  declares,  that  excessive  bail 
shall  not  be  required. 

In  the  present  case,  the  marshal's  return, 
i»o  far  as  it  stated  the  warrant  upon  which 
Burford  was  arrested  and  carried  before  the 
justices,  was  perfectly  immaterial.  He  did  not 
<*omplain  of  that  arrest,  but  of  his  conunitment 
to  prison.  The  question  is,  what  authority  has 
the  gaoler  to  detain  him?  To  ascertain  this  we 
must  look  to  the  warrant  of  commitment  only. 
It  \h  that  only  which  can  justify  his  detention. 
That  warrant  states  no  offense.  It  does  not 
allege  that  he  was  convicted  of  any  crime.  It 
states  merely  that  he  had  been  brought  before 
a  meeting  of  many  justices,  who  had  required 
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him  to  find  sureties  for  his  good  behavior.  It 
does  not  charge  him  of  theif  own  knowledge, 
or  suspicion,  or  upon  the  oath  of  any  person 
whomsoever. 

It  does  not  allege  that  witnesses  were  exam- 
ined in  his  presence,  or  any  other  matter  what- 
ever, which  can  be  the  ground  of  their  order  to 
find  sureties.  If  the  charge  against  him  waa 
malicious,  or  grounded  on  perjury,  whom  could 
he  sue  for  the  malicious  prosecution?  or  whom 
could  he  indict  for  perjury? 

There  ought  to  have  been  a  conviction  of  his 
being  a  person  of  ill  fame.  The  fact  ought  to 
have  b^n  established  by  testimony,  and  the 
names  of  the  witnesses  stated.  Bo9cawen  on 
Conmctums,  7,  8, 10, 16, 110;  SaUc.  181. 

But  the  order  was  oppressive,  inasmuch  as  it 
required  sureties  in  the  enormous  sum  of  4,000 
dollars,  for  his  good  behavior  for  life. 

If  the  prisoner  had  broken  gaol,  it  would 
have  been  no  escape,  for  the  marshal  is  not 
answerable,  unless  a  cause  certain  be  contained 
in  the  warrant,  2 Inst.  5S,  63;  and  the  reason  giv- 
en by  BlaekHtone,  1  Com,  137,  why  *the  [*4o3 
warrant  must  state  the  cause  of  commitment, 
is,  that  it  may  be  examined  into  upon  habeas 
corpus.  And  m  vol.  4,  p.  $66,  spesJdng  of  the 
power  of  a  justice  to  require  sureties  for  good 
behavior,  he  says,  ''But  if  he  commits  a  man 
for  want  of  sureties,  he  must  express  the  cause 
thereof,  with  convenient  certainty,  and  take 
care  that  such  cause  be  a  good  one.  Rudyard'a 
Case,  S  Vent.  $2. 

Swann,  on  the  same  side,  was  informed  by 
the  court,  that  he  need  not  say  anything  as  to  the 
original  commitment  by  the  justices,  but  might 
confine  his  observations  to  the  recommitment 
by  the  circuit  court  upon  the  habeas  corpus. 

He  observed  that  the  circuit  dourt  did  not 
reverse  nor  annul  the  ori^al  proceeding  by  the 
magistrates.  It  only  diminished  the  sum  in 
which  bail  should  be  required,  and  limited  it£( 
duration  to  one  year.  It  passed  no  new  judg- 
ment, but  merely  remanded  the  prisoner;  it 
heard  no  evidence;  it  was  not  a  proceeding  dt 
wyoo;  it  gave  no  judgment ;  it  convicted  the  pris- 
oner of  no  offense.  He  is,  therefore,  still  de- 
tained under  the  authority  of  the  warrant  of 
the  justices;  and  if  that  is  defective,  there  is 
no  just  cause  of  detainer.  But  if  the  remand- 
ing by  the  circuit  is  to  be  considered  as  a  new 
commitment,  it  is  still  a  commitment  upon  the 
old  ground ;  and  if  that  was  illegal,  the  order 
of  the  circuit  court  has  not  cured  its  illegality. 

The  Judges  of  this  court  were  unanimously 
of  opinion,  that  the  warrant  of  conmiitment 
was  illegal,  for  want  of  stating  some  good  cause 
certain,  supported  by  oath.  If  the  circuit  court 
had  proceeded  d6  now,  perhaps  it  might  have 
made  a  difference.  But  this  court  is  of  opinion, 
that  that  court  has  gone  only  upon  the  proceed- 
ings before  the  justices.  It  has  gone  so  far  as 
to  correct  two  of  the  errors  committed,  but  the 
rest  remain.  If  the  prisoner  is  really  a  person 
of  ill  fame,  and  ou^ht  to  find  sureties  for  his 
good  behavior,  the  justices  may  proceed  cfcfww, 
and  take  care  that  theur  proceedings  are  regular. 

T?ie  primner  is  discharged. 

Rev'g— 1  Cranch  C.  C.  278. 

Dl8tin(fUlshod~14  How.  134, 185. 

Cited—*  Cranch  108 ;  3  Pet.  208;  7  Pet.  578,  681;  14 
Pet.  620;  5  How.  189;  14  How.  130, 134;  6  WaU.384; 
8  Wall. 98:  18  WaU.  166;  Id.  205;  10  Otto  348.974;  a 
Blatohf .  306. 
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454*]        *HOPKIRK  t?.  BELL. 

Tbe  treatf  of  peace  between  Great  Britain  and 
the  L'nit<?d  f^tates  prevents  the  openitlon  of  the  act 
of  limitations  of  Virgrinia  upon  British  debts  con- 
tracted before  that  treaty. 

AnHirent  for  oollectiug  of  debts  merely,  is  not  a 
factor  within  the  meaning  of  the  13th  section  of 
that  act. 

THIS  was  a  case  certified  from  the  circuit 
court  for  the  fifth  circuit,  and  Virginia  dis- 
trict, in  chancery  sitting,  in  which  the  opinions 
of  the  judges  (Marshall,  Ch.  J.  and  Griifln, 
I>i*t  J.)  were  opposed  upon  the  lollowingques- 
lioQ: 

"Whether  the  act  of  a&sembly  of  Virginia 
for  the  limitation  of  actions  pleaded  by  the  de- 
fendant was,  under  all  the  circumstances  stated, 
a  bar  to  the  plaintiff's  demand  founded  on  a 
promissory  note  given  on  the  21st  day  of  Au- 
pi^i,  1773?" 

The  certificate  contained  the  following  state- 
ment of  facts  SLf^eed  by  the  parties,  viz. : 

That  David  Bell,  the  defendant's  testator,  had 
ci^nsiderable  dealings  with  the  mercantile  house 
of  Alexander  Spiers,  John  Bowman  &Co.,  (of 
which  house  the  plaintiff  was  surviving  part- 
ner,) in  the  then  colony  of  Virginia,  by  their 
factors  who  resided  in  that  colony,  and  on  the 
Uth  of  March,  1768,  gave  his  bond  to  the 
company  for  683?.  9s.  lid.  i,  conditioned  for 
the  payment  of  816^.  14*.  5d.  f,  on  demand. 
That  he  also  became  farther  indebted  in  a  bal- 
ance of  121/.  0«.  4d.  i,  on  open  account  for 
dealings  afterwards  had  with  the  company  by 
their  said  factors.  That  on  the  21st  of  August, 
1773,  Henry  Bell,  the  defendant,  made  his  writ- 
ing or  promissory  note,  under  his  hand,  attested 
b\'  two  witnesses,  in  the  following  words,  to 
wit :  "  I  do  hereby  acknowledge  myself  to  stand 
iX^  security  to  Messrs.  Alexander  Spiers,  John 
Bowman  &  Co. ,  of  Glasgow,  for  the  sum  of  four 
hundred  and  thirty -seven  pounds,  fourteen 
>*liil lings  and  ten  pence,  current  money  of  Vir- 
L'inia,  being  a  debt  due  them  by  my  father, 
bavid  Bell.  Given  under  my  hand,  this  twen- 
tv-tirst  day  of  August,  one  thousand  seven  hun- 
dred and  seventy-three.  I  am  not  to  pay  the 
above  till  it  is  convenient." 
455*1  *That  the  said  Alexander  Spiers, 
John  Bowman  ifc  Co.  were,  at  that  time,  British 
subjects,  merchants,  residents  in  Glasgow,  in  the 
kinirdom  of  Great  Britain,  and  have  never  been 
resident  within  the  limits  of  the  then  colony, 
now  state  of  Vh'ginia,  and  that  James  Hopkirk, 
the  surviving  partner,  now  is,  and  always  has 
l)een,  from  the  time  of  his  birth,  a  British  sub- 
ject, resident  in  the  kingdom  of  Great  Britain, 
and  was  never  within  the  limits  of  the  common- 
wealth of  Virginia.  That  the  company  had  a  fac- 
tor or  factors  resident  in  the  commonwealth  of 
Virginia  on  the  21st  of  August,  1773,  when  the 
note  was  given,  and  from  that  time  to  the  com- 
mencement of  the  American  war,  viz. ,  on  or 
alx>ut  the  first  of  September,  1776.  That  the 
company  had  neither  agent  or  factor  in  this 
country]!  authorized  to  collect  their  debts,  from 
the  commencement  of  the  war  in  1776,  until  the 
year  1784.  That  on  or  about  the  10th  of  Sep- 
tember, 1784,  and  ever  since,  an  agent  has  re- 
sided in  this  commonwealth,  authorized  by 
power  of  attorney,  generally  to  collect  all  debts 
due  to  the  company  in  this  conmionwealth. 

That  by  the  foiirth  article  of  the  definitive 
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treaty  of  peace,  between  the  United  States  and 
His  Britannic  Majesty,  made  on  the  third  of 
September,  1782,  "it  is  agreed,  that  creditors 
on  either  side  shall  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value,  in  ster- 
ling money,  of  all  bona  fide  debts  heretofore 
contracted."  And  by  the  second  article  of  the 
convention  between  His  Britannic  Majesty  and 
the  United  States,  made  on  the  8th  of  January, 
1802,  *' the  said  fourth  article,"  (of  the  treaty 
of  peace,)  "  so  far  as  respects  its  future  opera- 
tion, is  recognized,  confirmed,  and  declared  to 
be  binding  and  obligatory,"  "and  the  same  shall 
be  accordmgly  observed  with  punctuality  and 
good  faith,  and  so  as  that  the  said  creditors 
shall  hereafter  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value  in  ster- 
ling money,  of  their  bona  fide  debts. " 

That  by  the  acts  of  the  Virginia  assembly, 
passed  on  the  ,  and  the  prac- 

tice of  the  courts,  British  creditors,  their  agents, 
and  factors,  were  prevented  from  suing  with 
effect  for  their  debts  in  the  courts  of  this  com- 
monwealth, from  the  *day  of  April,  [*456 
1774,  until  the  year  1790,  and  that  this  suit  was 
commenced  on  the  4th  of  Jan.  1803. 

By  the  fourth  section  of  the  Virginia  act  of 
limitations,  j).  107,  actions  upon  the  case  on  ac- 
counts are  to  be  brought  within  five  years  after 
the  cause  of  action.  By  the  twelfth  section 
there  is  a  saving  of  persons  beyond  seas ;  but  by 
the  thirteenth  section  it  is  provided,  ' '  that  all 
suits  hereafter  brought  in  the  name  or  names 
of  any  person  or  persons  residing  beyond  the 
seas,  or  out  of  this  country,  for  the  recovery  of 
any  debt  due  for  goods  actually  sold  and  de- 
livered here,  by  his  or  their  factor  or  factors, 
shall  be  commenced  and  prosecuted  within  the 
time  appointed  and  limited  by  this  act  for  brinff- 
ing  the  like  suits,  and  not  after,  notwithstand- 
ing the  saving  herein  before  contained,  to  per- 
sons beyond  the  seas  at  the  times  their  causes 
of  action  accrued. " 

C.  Lee,  for  the  plaintiff.  The  question  is, 
whether  the  act  of  limitations,  which  had  once 
begun  to  run  was  an  impediment  removed  by 
the  treaty? 

This  raises  another  question ;  did  the  treaty 
of  peace  repeal  the  laws  of  the  several  states 
which  operated  as  legal  impediments  to  the  Re- 
covery of  British  debts,  or  was  an  act  of  each 
stale  necessary  for  that  purpose? 

It  may  be  conceded  without  injury  to  this 
case,  that  the  act  of  limitations  began  to  run 
against  tliis  claim  before  the  war,  and  that  the 
war  did  not  suspend  its  operation,  but  that  it 
continued  to  run  in  the  same  manner  as  against 
a  person  who  is  in  the  country  at  the  time  the 
cause  of  action  accrues,  and  who  goes  beyond 
seas  before  the  limitation  is  complete,  or  against 
a  woman  who  was  sole  when  the  cause  of  ac- 
tion accrued,  and  who  married  within  the  five 
years. 

The  plea  of  limitations  can  defeat  the  rem- 
edy only.  The  debt  remains.  But  if  the  bar 
had  been  complete,  yet  it  was  for  ever  removed 
by  the  treaty. 

This  was  a  bona  fide  debt,  contracted  before 
the  treaty,  and  the  act  of  limitations  is  a  legal 
impediment  which  it  is  endeavored  to  oppose 
to  its  recovery.  But  the  *treaty  says  [*457 
that  the  creditor  shall  meet  with  no  legal  im- 
pediment; and  the  constitution  of  the  United 
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Stat^?s  declares  tlie  treaty  to  be  the  supreme  law 
of  the  land.  The  act  of  limitations,  therefore, 
must  yield  to  the  treaty. 

In  the  case  of  Ware  r.  Uylton,  S  DfU.  199, 
this  court,  upon  very  solemn  argument,  decided, 
that  the  treaty  not  only  repealed  all  the  state 
laws  which  operated  as  impediments,  but  nul- 
lified all  acts  done,  and  all  rights  acquired,  un- 
der such  laws,  which  tended  to  obstruct  the 
creditor's  right  of  recovery. 

Similar  adjudications  were  also  made  in  the 
cases  of  Hamilt&nv.  Eaton,  in  1796,  by  Ch.  J. 
Ellsworth  and  Judge  Sitgreaves,  in  North  Caro- 
lina. Pa^e  V.  PendUtmi,  in  1793,  by  Chancel- 
lor Wythe,  Wythe's  Bejyorts,  127,  and  by  this 
court  in  The  SUUe  of  Georgia  v.  Brailsford,  S 
Doll.  1. 

The  second  article  of  the  convention  of  1802, 
between  the  United  States  and  Great  Britain, 
Laws  U.  S.  vol.  6,  Appendix,  49,  was  produced 
by  the  difference  of  opinion  at  the  board  of  com- 
missioners for  carrying  into  effect  the  sixth  arti- 
cle of  the  treaty  of  1794.  The  ideas  of  the  United 
States,  as  to  the  effect  of  the  treaty  in  remov- 
ing all  impediments  arising  from  le^slative  acts, 
are  expressed  in  the  answer  to  CHinningham's 
claim,  in  page  51,  of  the  printed  report  of  the 
proceedings  of  the  board. 

The  basis  of  the  convention  was  the  Ameri- 
can construction  of  the  sixth  article  of  the  treaty 
of  1794.  A  sum  of  600,000;.  sterling  was  stip- 
ulated to  be  paid  by  the  United  States  for  all 
losses  under  the  sixth  article  of  the  treaty  of 
1794,  and  the  creditors  were  to  recover  from 
their  debtors  whatever  they  could  in  the  ordi- 
nary course  of  justice;  all  legislative  impedi- 
ments having  been  removed  by  the  treaty  of 
peace,  which  is  recognized  and  confirmea  by 
the  convention. 

458*]  *March  4.  The  Court  ordered  the  fol- 
lowing opinion  to  be  certified  to  the  circuit 
court. 

Upon  the  question,  in  this  case,  referred  to 
this  court  from  the  circuit  court,  it  is  consid- 
ered by  this  court  that  the  said  act  of  limita- 
tions is  not  a  bar  to  the  plaintiff's  demand  on 
the  said  note;  and  this  court  is  of  opinion,  that 
the  length  of  time  from  the  giving  the  note  to 
the  commencement  of  the  war,  in  1775,  not  be- 
ing sufHcient  to  bar  the  demand  on  the  said 
note,  according  to  the  said  act  of  assembly,  the 
treaty  of  peace  between  Great  Britain  and  the 
United  States,  of  1783,  does  not  admit  of  add- 
ing tlie  time  previous  to  the  war,  to  any  time 
subsequent  to  the  treaty,  in  order  to  make  a  bar : 
and  is  also  of  opinion,  that  the  agent  merely  for 
collecting  debts,  mentioned  and  described  in  the 
said  state  of  facts,  is  not  to  be  considered  as  a 
factor  within  the  meaning  of  the  said  act  of  as- 
sembly, so  as  to  bring  the  case  within  the  pro- 
viso oi  said  act. 

By  this  the  court  is  not  to  be  understood  as 
giving  an  opinion  on  the  construction  of  the 
note,  as  to  the  time  of  payment. 

Cited-U  Pet.  iU;  6  Wall.  541;  10  Wall.  222;  1  Dill. 
886 ;  1  Crunch  C.  C.  498. 


WILLIAM  iMALEYt'.  JARED  SIIATTUCK. 

The  cominuiicler  of  a  United  Stat<?s  ship  of  war,  if 
he  seizes  a  vessel  on  the  hiarh  pea?*  without  probable 
cHiise,  is  liable  to  make  restitution  in  value,  with 
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damaAea  and  eo8t«,  even  altiiouprb  the  vessel  is  taken 
out  of  his  possession  by  a  superior  force ;  and  the 
owner  is  not  bound  to  rei«ort  to  the  recaptor,  but 
may  abandon,  and  hold  the  oiiginal  captor  liable  for 
the  whole  loss. 

A  foreign  sentence  of  condemnation  as  yrood 
prize,  is  not  conclusive  evidence  that  the  legrai  title 
to  the  property  was  not  In  a  subject  of  a  neutnil 
nation. 

ON  the  20th  of  August.  1804,  Jared  Shaitucli 
exhibited  his  libel  in  the  district  court  of 
the  United  States,  for  the  district  of  Pennsyha- 
nia,  in  the  following  fonn:' 

fTo  the  Honorable  Richard  Peters,  [*4of> 
Esq.,  judge  of  the  district  court  of  the  United 
States,  in  and  for  the  district  of  Pennsylvania. 

The  libel  of  Jared  Shattuck,  merchant,  most 
resmKJtfully  showeth. 

That  your  libellant;  being  a  subject  of  bis 
majesty  the  King  of  Denmark,  some  time  in  or 
about  the  beginning  of  the  month  of  May,  in 
the  year  of  our  Loni  1800,  at  St.  Thomas'  one 
of  his  said  majesty's  West  India  islands,  loaded 
a  certain  schooner  or  vessel  called  the  Mercator, 
being  an  unarmed  merchantman,  fitted  out  at 
St.  Thomas  aforesaid,  for  trade  only,  and  being- 
then  acid  there  bona  flde  the  property  of  your 
libellant,  with  a  cargo  of  merchandise,  consist- 
ing of  provisions,  wmes  and  dry  goods,  for  the 
sole  and  bona  fide  account  of  your  liljellant. 
said  cargo  amounting  to  18,920  dollars,  or  there- 
abouts, on  a  voyage  to  Jacmel  and  Port  Repub- 
lican, in  the  island  of  St.  Domingo,  which  he 
consigned  to  Toussaint  Lucas,  also  a  Danish 
subject,  then  and  there  master  of   the    saiti 
schooner  Mercator,  who  was  instructed  bv  your 
libellant  to  dispose  of  the  said  cargo  at  Ja<;mel 
or  Port  Republican  aforesaid,  to  the  best  ad- 
vantage, for  account  of  your  libellant,  invest 
the  proceeds  in  coffee  of  good  quality,  and  n?- 
tum  therewith  to  the  said  Lsland  of  St.  Thoma<*. 
And  your  libellant  further  saith,  that  on  or 
about  the  6th  day  of  the  said  month  of  May, 
the  said  Toussaint  Lucas  sailed  in  the  said 
schooner  from  the  said  island  of  St.  Thomasi, 
upon  the  said  voyage,  for  Jacmel  and  Port 
Republican,  having  on  board  the  said  cargo, 
and  also  a  private  adventure  belonging  to  Uie 
said  Toussaint  Lucas,  together  with  all  such 
necessary  papers  and  documents,  for  ascertain- 
ing the  property  and  neutrality  of  the  said  ves- 
sel and  her  cargo,  as  are  usually  carried  bj'  ves- 
sels belonging  to  Danish  subjects;   and'  pro- 
ceeded on  his  said  voyage  until  on  or  about  the 
14th  day  of  the  said  month  of  May,  when,  in 
endeavoring  to  enter  the  said  port  of  Jacmel, 
the  said  schooner  Mercator  was  met  with  bv  a 
certain  schooner,  called  the  Experiment,  a  pub- 
lic armed  vessel  l>elonging  to  the  government 
of  the  United  States  of  America,  and  com- 
manded by  William  Maley,  a  lieutenant  in  the 
navy  of  the  said  United  States,  who  unlawfully, 
and  in  violation  of  the  law  of  nations,  took  pt>s- 
session  of  the  said  schooner  Mercator,  and  put 
*on  board  of  her  a  prize-master,  and  [*40<> 
four  seamen,  who  carried  the  said  schooner 
Mercator,  and  her  cargo,  to  places  unknown  to 
your  libellant.    And  so  it  is,  may  it  please  your 

1.— As  there  are  so  few  forms  of  ndmiraltj 
proeeedinffs  in  print,  it  is  hoped  that  a  recitui  «>f  a 
eonsiderable  part  of  the  rtKJOwl  In  this  case  will  Ik- 
aceeptaMe  to  the  profession ;  particularly  a>«  it  ?< 
not  a  libel  in  rem.  but  for  restitution  in  value,  for 
not  bringing  in  the  vessel  and  caivo  for  adjudica- 
tion. 
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honor,  that  neither  the  said  William  Maley,  nor 
any  person  or  persons  acting  under  him,  have 
brought  the  said  schooner  ^Mercator,  or  her 
car^o,  to  legal  adjudication  in  any  court  of  the 
United  States,  havinc  admiralty  jurisdiction. 

To  the  end,  therefore,  that  complete  justice 
may  be  done  to  your  hbellant  in  the  premises, 
may  it  please  your  honor  to  direct  a  monition 
to  issue  out  of  this  honorable  court,  directed  to 
*5aid  William  Maley,  Esq.,  commandinj^  him 
forthwith  to  proceecl  in  due  form  in  this  hon- 
orable court,  against  t4ie  said  schooner  Merca- 
tor,  and  her  cargo,  in  order  to  obtain  a  legal 
adjudication  of  the  same  in  due  course  of  ad- 
miralty proceedings,  or  in  default  tliereof,  to 
appear  before  your  honor,  at  such  time  and 
place  B»  to  your  honor  shall  seem  fit.  to  answer 
your  libeUant  in  the  premises,  and  show  cause 
why,  by  the  said  honorable  court's  final  sen- 
tence and  decree,  he  shall  not  be  adjudged  to 
nuike  restitution  in  value,  and  pay  to  your  libel- 
Uiut  the  whole  amount  of  his  loss  aforesaid, 
with  full  damages  and  costs,  and  that  such  fur- 
ther justice  may  be  done  to  your  Hbellant  in 
the  premises,  as  to  this  honorable  court  shall 
ever  seem  meet,  and  your  Hbellant  shall  ever 
pray,  &c.  Peter  8.  Duponceau, 

For  the  Hbellant. 

To  this  Hbel  Maley  appeared,^  and  filed  the 
protest  following: 

To  the  Honorable  Richard  Peters,  Esq., judge 
of  tlie  district  coiul  of  the  United  States,  in  and 
for  the  district  of  Pennsylvania. 

The  protest  of  William  Maley,  Esq.,  late 
commander  of  the  schooner  Experiment,  a 
public  armed  vessel  of  the  United  States  of 
America,  appearing  here  in  court,  to  avoid 
all.  and  all  manner  of  contempt,  contumacy 
401*J  and  *default,  under  this  his  protest, 
a;j:ainst  the  libel  filed  by  Jared  Shattuck, 
merchant. 

This  protestant,  saving  and  reserving  to  him- 
s(.'lf  all,  and  all  manner  of  exception  to  the 
manifest  uncertainties,  imperfections  and  in- 
sufiSciencies,  in  the  said  libel  contained,  and 
protesting  that  he  ought  not,  in  any  wise,  to  be 
required  to  appear  thereto,  or  to  proceed  against 
the  schooner  Mercator,  and  her  cargo,  as  is 
therein  prayed,  nevertheless,  for  the  reasons 
aforesaid,  and  as  cause  why  the  said  libel 
.sboukl  be  dismissed  without  further  appear- 
ance or  answer,  avers,  propounds  and  says, 

That  true  it  is  that  the  said  protestant,  while 
commanding  the  said  schooner  Experiment,  a 
public  armed  vessel  of  the  United  States  of 
America,  under  a  lawful  commission  and  au- 
thority from  the  government  of  the  said  United 
States  of  America,  did,  on  or  about  the  15tli 
day  of  May,  18(K),  meet  on  the  high  seas,  and 
take  possession  of  the  said  schooner  called  the 
Mercator,  in  the  stud  libel  mentioned,  and  put 
on  board  an  officer  and  four  seamen.  But  this 
protestant  denies  that  by  so  doing,  he  acted 
unlawfully  and  in  violation  of  the  law  of  na- 
tions; forhe  avers,  propounds,  and  says,  that 
since  the  passing  of  the  act  of  the  said  United 
States  of  America,  entitled  "  An  act  further  to 
suspend  the  commercial  intercourse  between 
the  United  States  and  France,  and  the  dei)end- 

1. — It  does  not  appear  that  a  monition  issued. 
The  apT*«iranee  of  Maley  seems,  by  the  record,  tr» 
huve  been  voluntary. 
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encies  thereof,"  and  before  the  said  15th  day  of 
May.  1800,  that  is  to  say,  on  the  day 

of  ,  in  the  year  1799,  the  said  schooner, 

called  the  Mercator,  being  an  American  regis- 
tered vessel,  owned,  hired  and  employed  by  a 
person  or  persons  resident  within  the  said 
United  States,  or  by  citijsens  thereof,  resident 
elsewhere,  sailed  and  departed  from  the  port  of 
Baltimore,  within  the  said  United  States,  and 
at  the  time  of  her  being  met  and  taken  posses- 
sion of  by  this  protestant  as  aforesaid,  and  be- 
fore her  return  within  the  said  United  States, 
was  proceeding  directly,  or  from  some  interme- 
diate port  or  place,  to  Jacmel,  a  port  or  place 
within  the  island  of  St.  Domingo,  within  the 
territory  or  dependencies  of  the  French  repub- 
lic. And  this  protestant  further  avers,  pro- 
poimds  and  says,  that  at  the  time  of  his  meet- 
ing and  taking  possession  of  the  said  schooner 
Mercator  as  aioresaid,  she  was  steering  a  direct 
course  for  the  said  port  of  Jacmel,  and  not  for 
Port-au-Prince,  whereas  the  letter  of  instruc- 
tions *from  the  said  Jared  Shattuck,  P462 
the  Hbellant,  and  all  the  other  papers  exhibited 
to  this  protestant,  by  Toussaint  Lucas,  the  mas- 
ter of  the  said  schooner  Mercator,  or  found  on 
board  thereof,  falsely,  fraudulently,  and  color- 
My  represented  and  declared,  among  other 
things,  that  the  said  schooner  was  bound  on  a 
voyage  from  the  island  of  St.  Thomas  to  Port- 
au-Prince,  a  place  then  in  the  power  and  pos- 
session of  the  British  troops,  and  not  within  the 
territory  or  dependencies  of  the  French  Repub- 
,Hc.  And  this  protestant  further  avers,  pro- 
pounds, and  says,  that  at  the  time  of  his  meet- 
mg  and  taking  possession  of  the  said  schooner 
Mercator  as  aforesaid,  the  master  thereof  ap- 
peared to  be  a  Frenchman,  (although  this  prot- 
estant has  since  heard,  but  does  not  admit, 
that  he  is  an  Italian,)  and  the  crew  consisted 
chiefiy  of  Portuguese  and  Italians;  nor  was 
there  then,  nor  at  any  time  before,  or  since, 
exhibited  to  this  protestant,  any  burgher's  brief 
or  briefs,  or  other  evidence  whatsoever,  that 
the  said  master,  or  crew,  or  any  part  thereof, 
had  become  burghers  of  the  said  island  of  St. 
Thomas,  or  were  otherwise  naturalized  subjects 
of  the  King  of  Denmark,  without  which  this 
protestant  avers,  that  the  said  master  and  crew 
could  not  lawfully  command  and  navigate  a 
Danish  vessel,  according  to  the  laws  and  usages 
of  Denmark.  And  this  protestant  further  avers, 
propounds,  and  says,  that  the  said  Jared  Shat- 
tuck, the  Hbellant,  alleging  himself  to  be  the 
owner  of  the  said  schooner  Mercator,  and  her 
cargo,  and  to  be  a  burgher  of  the  island  of  St. 
Thomas,  (neither  of  which  allegations  is  admits 
ted  by  this  protestant,)  was  bom  in  the  state  of 
(/Onnecticut,  one  of  the  United  States  afore- 
said, nor  diil  it  ssitisfactorily  appear  to  this  prot- 
estant, (considering  the  many  other  proofs  and 
causes  of  suspicion  to  the  contrary,)  at  the  time 
of  his  meeting  and  taking  possession  of  the  stiid 
schooner  Mercator  as  aforesaid,  nor  has  it  so 
appeared  at  anv  time  since,  that  the  said  Jared 
Shattuck,  the  libellant,  had,  by  any  lawful  act 
of  expatriation,  or  otherwise,  at  any  time,  be- 
come a  subject  or  citizen  of  any  other  govern- 
ment or  nation,  and  ceased  to  be  a  citizen  of 
the  said  United  States,  owing  fidelity  and  alle- 
giance thereunto;  but  admitting  it  to  be  true 
that  the  siiid  Jared  Shattuck.  the  Hl)ellaut,  was 
an  inhabitant  of  the  said  isUmd  of  St.  Thomas, 
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this  protestant  did  then,  and  does  still,  verily 
believe,  that  the  said  Jared  Shattuck  had  re- 
463*]  paired  to  the  *said  island  of  St.  Thomas, 
or  remained  there,  for  the  purpose  of  carrying 
on  an  illicit  and  clandestine  commerce  with 
ports  and  places  within  the  territoiy  and  de- 
pendencies of  the  French  Republic,  auring  the 
hostilities  which  were  then  waged  between  the 
United  States  and  the  French  RepubUc,  and 
also  between  the  King  of  Great  Britain  and  the 
said  French  Republic.  And  this  protestant  fur- 
ther avers,  propounds,  and  sajs,  that  believing, 
from  all  the  appearances,  circumstances,  and 
reasonable  and  just  caases  of  suspicion,  herein 
before  averred  and  propounded,  touching  the 
original  American  character  of  the  said  schooner 
Mercator,  the  voyage  on  which  she  was  actu- 
ally proceeding,  the  false  destination  declared 
and  represent^  in  the  said  letter  of  instruc- 
tions, and  other  papers  exhibited, and  found  on 
board,  the  description  of  the  master  and  crew, 
and  the  birthpUu^e  and  original  allegiance  of 
the  said  Jared  Shattuck,  the  libellant,  that  the 
said  schooner  Mercator  was  a  registered  vessel 
of  the  said  United  States,  voluntarily  carried  or 
suffered  to  proceed  to  a  French  port  or  place  as 
aforesaid,  and  to  be  employed  as  aforesaid,  con- 
trary to  the  intent,  and  in  detiance  of  the  pro- 
hibitions of  the  said  act  of  the  Congress  of  the 
United  States,  entitled  "An  act  further  to  sus- 
pend the  commercial  intercourse  between  the 
United  States  and  France,  and  the  dependen- 
cies thereof."  This  protestant,  in  obedience  to 
the  said  act  of  Congress,  and  to  his  official  in-, 
structions,  took  possession  of  the  said  schooner 
as  aforesaid,  with  a  view  to  such  further  exam- 
ination and  proceedings  as  the  law  of  nations, 
and  the  laws  of  the  United  States,  should  war- 
rant, justify,  and  require.  But  this  protestant 
avers  that  such  possession  was  taken  lawfully, 
upon  the  just  and  reasonable  causes,  motives 
and  designs  aforesaid,  and  with  the  utmost 
care,  caution  and  solicitude,  that  the  said 
schooner  Mercator,  and  her  cargo,  should 
thereby  suffer  no  injury,  damage  or  spolia- 
tion ;  and  that  the  real  national  character,  and 
the  real  commercial  objects  of  the  said  schooner 
Mercator,  of  her  pretended  owner,  and  of  the 
said  master  and  crew,  while  procliecutin^  her 
said  voyage,  should  be  more  lully  examined, 
and  satisfactorily  ascertained,  without  any  un- 
necessary detention  or  delay.  This  protestant,  at 
the  time  of  placing  on  board  of  the  said  schooner 
Mercator,  an  officer  and  four  seamen  as  afore- 
said, did  not  remove,  nor  take  therefrom,  the 
said  master  and  crew  of  the  said  schooner  Mer- 
i04*]  cator,  or  any  of  *them,  nor  remove,  take 
away,  cancel  or  destroy  any  of  the  papers  and 
documents  of  said  schooner  Mercator,  and  her 
cargo,  but  ordered  the  officer,  so  put  on  board 
of  tlie  said  schooner,  having  on  board  her  said 
master  and  crew,  and  all  the  documents  and 
papers  of  the  said  schooner  and  cargo,  to  make 
the  best  of  his  way  to  Cape  Francois,  there  to 
deliver  all  his  lettera  to  Silas  Talbot,  Esq. ,  then 
commodore  and  commander  of  the  public  ves- 
sels of  the  said  United  States,  upon  that  station, 
and  to  wait  the  orders  of  the  said  Silos  Talbot, 
with  express  instructions,  also,  to  pay  particu- 
lar attention  to  every  thing  belonging  to  the 
said  schooner  Mercator,  and  her  cargo,  seeing 
that  nothing  should  go  to  waste,  and  to  deliver 
the  said  schooner  to  the  said  master  thereof.  If 
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the  said  Silas  Talbot,  commodore  and  com- 
mander as  aforesaid,  should  clear  her.  And 
this  respondent  further  avers,  propounds,  and 
says,  that  in  a  short  time,  not  exceeding  the 
space  of  six  hours,  or  thereabouts,  after  the 
said  schooner  Mercator  had  parted  from  the 
said  schooner  Experiment,  destined  for  Cape 
Fran9ois.  as  aforesaid,  under  the  orders  afore- 
said, the  said  schooner  Mercator  was  captured 
on  the  high  seas,  as  prize,  bv  a  British  private 
armed  vessel  of  war,  called  the  General  Simcoe. 
commanded  by  Joseph  "Duval,  who  thereupon 
forcibly  took  the  said  schooner  Mercator  and 
her  cargo  from  and  out  of  the  possession,  care, 
custody  and  control,  as  well  of  the  said  master 
and  crew  of  the  said  schooner  Mercator,  as  of 
the  said  officer  and  men  who  had  been  put  on 
board  of  her  as  aforesaid,  by  this  protestant. 
and  who  were,  thereupon,  taken  out  of  and 
removed  from  the  said  schooner  Mercator,  into 
and  on  board  of  the  said  British  privateer;  and 
the  said  schooner  Mercator  and  her  cargo  sent 
to  the  island  of  Jamaica,  under  the  charge  of  a 
prize-master  and  men  belonging  to  the  said 
British  privateer,  without  the  assent,  conniv- 
ance, assistance,  negligence,  ot  fault,  whatso- 
ever, of  this  prot^tant,  or  of  the  officer  and 
men  whom  he  had  put  on  board  of  the  said 
schooner  Mercator  as  aforesaid,  for  the  causes, 
and  with  the  intentions,  aforesaid.  And  this 
protestant  further  avers,  propounds  and  savs, 
that  the  said  schooner  Mercator  and  cargo,  be- 
ing so  as  aforesaid  captured  on  the  high  seas, 
as  prize,  and  sent  to  the  said  island  of  Jamaica, 
by  the  said  British  privateer,  a  libel,  in  due 
form  of  law  was  exhibited  and  filed  by  the  said 
captors,  in  the  court  of  vice-admiraltv,  lawf  ullv 
established  in  the  *said  island  of  Ja-  [*4G£I 
maica,  (being  a  court  of  competent  jurisdiction 
in  all  matters  of  prize,)  alleging  and  charging 
that  the  said  schooner  Mercator  and  cargo  were 
the  property  of  France,  or  of  the  King  of 
Spain,  or  of  some  person  or  pei'sons  being  sub- 
jects of  France,  or  of  the  King  of  Spain,  or 
inhabiting  witliin  some  of  the  territories  of 
France,  or  of  the  King  of  Spain,  and  were 
good  and  lawful  prize,  inasmuch  as  hostility 
and  war  then  notoriously  subsisted  between 
the  King  of  Great  Britain,  on  the  one  part,  and 
the  said  French  Republic  and  the  King  of  Spain, 
on  the  other  part;  and  thereupon  the  said  cap 
tors,  in  their  said  libel,  prayed  that  the  said 
schooner  Mercator  and  her  cargo  might  be 
adjudged  lawful  prize,  and  be  confiscated  and 
condemned.  Ana  this  protestant  further  avers, 
propounds  and  savs.  that,  notwithstanding  the 
demal  of  the  said  Jared  Shattuck,  in  his  said 
libel  contained,  he,  the  said  Jared  Shattuck. 
received  speedy  and  full  notice  that  the  said 
schooner  jlercator  and  her  cargo  were  caj>- 
tured  as  prize,  and  sent  into  the  said  island  of 
Jamaica  as  aforesaid,  and  there  prosecuted  bv 
the  said  captors  as  prize,  in  manner  aforesaid; 
and,  thereupon,  a  claim  was  exhibited,  and  a 
defense  maae,  by  and  for  the  said  Jared  Shat- 
tuck, the  alleged  owner  of  the  said  schooner 
Mercator,  and  her  carp).  And  upon  hearing 
of  the  parties,  bjr  their  respective  advocates, 
and  upon  examining  all  the  ship's  papers  and 
documents,  together  with  other  evidence  and 
proofs  in  the  cause,  the  ludge  of  the  said  court 
of  vice-admiralty  was  pleased  to  adjudge  and 
decree,  that  the  said  schooner  Mercator,  and 
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her  genera]  cargo,  were  good  and  lawful  prize, 
and  did  therefore  adjudge,  order,  and  decree, 
that  the  same  be  condemned  and  confiscated  to 
the  use  of  the  said  captors,  &c.  From  which 
s(^ntence  the  said  Jared  Shattuck,  the  libellant, 
prayed  leave  to  appeal,  which  was  granted. 
But  this  protestant  avers,  that  this  appeal  has 
not  been  duly  prosecuted  by  the  said  Jared 
Shattuck,  but  has  been  altogether  waived  and 
abandoned. 

And  this  protestant  further  avers,  &c.,  that 
at  the  time  of  the  capture  of  the  said  schooner 
and  airgo,  by  the  British  privateer  as  aforesaid, 
and  at  the  time  of  the  libel  and  of  the  condem- 
nation, and  of  the  appeal  as  aforesaid,  peace 
and  amity  notoriously  subsisted  between  the 
Tnited  States  of  America  and  the  King  of  Great 
Britain  and  the  King  of  Denmark;  and  also  be- 
466*]  tween  *the  said  King  of  Great  Britain 
and  the  King  of  Denmark,  and  their  respective 
citizens  and  subjects:  and,  therefore,  this  prot- 
estant avers,  that  if  the  allegations  contained 
in  the  libel  of  the  said  Jared  Shattuck  had  been 
true,  sentence  of  condenmation  and  confiscation, 
as  prize,  could  not,  and  would  not,  have  been 
pronounced  as  aforesaid,  against  the  said  schoon- 
er Mercator,  and  her  cargo,  by  the  said  court  of 
vice-admiralty,  having  competent  jurisdiction 
upon  all  matters  of  prize,  as  aforesaid,  and 
therein  proceeding  according  to  the  law  of  na- 
tions and  the  faith  of  treaties. 

Wherefore,  this  protestant  prays  that  the  said 
libel  may  be  dismissed  with  costs,  &c. 

A.  J.  Dallas,  for  the  protestant. 

The  replication  of  Shattuck  was  as  follows: 

To  the  Honorable  Richard  Peters,  Esq.,  judge 
of  the  district  court  of  the  United  States,  m 
and  for  the  district  of  Pennsylvania. 

In  the  case  of  the  schooner  Mercator,  and  her 
csirgcf,  Toussaint  Lucas,  master. 

The  replication  of  Jared  Shattuck,  late  owner 
of  the  said  schooner  Mercator,  and  her  cargo,  to 
the  protest  of  William  Maley,  Esq.,  late  com- 
mander of  the  public  armed  schooner  of  the 
Unit^  States,  Experiment. 

This  replicant,  not  confessing  or  acknowl- 
edging any  of  the  facts,  matters  and  things,  by 
the  said  W  illiam  Maley,  in  and  by  his  said  pro- 
test' set  forth,  propounded  and  alleged,  and  also 
saving  and  reserving  to  himself  all,  and  all  man- 
ner of  exception  to  the  manifold  uncertainties 
and  insufficiencies  in  the  said  protest  contained, 
and  to  the  informality  thereof,  and  protesting 
on  his  part,  that  the  said  William  Maley  ought 
to  have  appeared  absolutely  and  not  under  pro- 
test, and  made  direct  answer,  upon  oath  or  af- 
firmation, to  the  charges  in  this  replicant's  libel 
contained,  or  to  so  much  thereof  as  he  has  been 
advised  to  be  material  for  him  to  reply  unto; 
doth  aver,  allege,  propound  and  say,  tnat  this 
467*]  replicant  was  bom  in  *the  state  of  Con- 
necticut, in  the  year  1774,  and  when  he  was  be- 
tween fifteen  and  sixteen  years  of  age,  viz., 
alx)ut  the  end  of  1789,  or  beginning  of  1790, 
the  United  States  then  being  at  peace  with  all 
the  world,  he  migrated  to  the  island  of  St. 
Thomas,  one  of  the  dominions  of  the  King  of 
Denmark  and  Norway,  with  a  view  to  settle 
and  establish  his  permanent  residence  in  that 
inland.  That  he  served  his  apprenticeship  there, 
with  a  mercantile  house,  for  about  six  years, 
and,  from  his  first  arrival,  has  constantly  and 
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permanently  resided,  and  now  continues  to  re- 
side, there.  That  on  the  10th  of  April,  1797, 
the  United  States  being  still  at  peace  with  all 
the  world,  he  became  a  naturalized  Danish  sub- 
ject, and  burgher  of  the  said  island,  and  shortly 
afterwards  intermarried  with  an  inhabitant  of 
that  place,  by  whom  he  has  several  children, 
all  living  in  that  island.  That  he  did  acquire, 
and  now  holds  real  estate  there,  and  is  there 
permanently  settled  and  established,  and  car- 
ries on  the  trade  and  business  of  a  merchant. 

The  r^lication  then  goes  on  to  deny  that  he 
went  or  remained  there  for  the  purpose  of  illicit 
trade.  It  avers,  that  during  the  war  between 
France  and  Great  Britian,  which  terminated  by 
the  treaty  of  Amiens,  he  was  largely  concerneJi 
in  trade,  at  and  from  St.  Thomas  to  foreign 
ports,  and  had  a  number  of  vessels  navigating 
under  the  Danish  flag  in  the  West  India  seas. 
That  several  of  his  vessels  were  taken  as  well 
by  British  as  French  cruisers,  carried  into  their 
respective  islands,  and  there  acquitted,  and  his 
neutral  character,  and  that  of  his  property,  was 
acknowledged  by  the  tribunals  of  both  nations. 

That  in  Slay,  1800,  he  loaded  the  Mercator, 
as  mentioned  in  his  libel,  and  sent  her  on  a  voy- 
age to  St.  Domingo,  consigned  to  the  said  Tous- 
saint Lucas,  who  was  also  a  bona  fide  subject. 
That  the  orisrinal  destination  of  the  vessel  was 
for  Port-au-Thince,  cUia^  Port  Republican,  a 
place  then  in  the  power,  and  under  tlie  dominion 
of  the  negro  General  Toussaint,  not  of  the 
British  troops,  as  stated  in  Maley's  protest. 
That  at  that  time  commerce  was  lawfully  car- 
ried on  between  the  United  States  and  ports  of 
St.  Domingo,  which  were  in  the  power  of  Gen- 
eral Toussaint.  That  on  the  3d  of  May,  1800, 
he  gave  *written  instructions  to  Lucas  r*40S 
to  proceed  with  his  vessel  to  Port-au-Prince, 
but  as  she  was  ready  to  sail,  he  was  informed 
that  the  forces  of  General  Toussaint  had  taken 
Jacmel  from  General  Rigaud,  who  held  for  the 
French  Republic.  That  Jacmel  is  a  port  of  the 
island  of  St  Domingo,  which  lies  between  the 
island  of  St.  Thomas  and  Port-au-Prince,  and 
is  in  the  wav  between  the  former  and  the  latter. 
That  the  distance  from  Jacmel  to  Port-au-Prince 
is  by  land  only  between  thirty  and  fortv  miles, 
but  by  sea  upwards  of  one  hundred  leagues. 
That  conceiving  it  to  be  advantageous  to  try  the 
market  at  Jacmel,  before  proceeding  to  Port- 
au-Prince,  he  gave  verbal  directions  to  Lucas 
for  that  purpose. 

It  denies  that  any  thing  false  or  colorable 
was  intended,  and  that  anv  of  the  Mercator's 
papers  were  false  or  colorable,  and  that  he  gave 
any  orders  to  Lucas  to  deny  or  conceal  his  in- 
tention of  going  into  Jacmel. 

It  admits,  that  after  the  passage  of  the  act  of 
Congress,  '  •  further  to  suspend,"  &c. ,  and  before 
the  15th  of  May,  1800,  the  Mercator  was  an 
American  registered  vessel,  owned  by  a  citizen 
of  the  United  States,  and  sailed  from  Baltimore, 
but  denies,  that  when  taken  by  Maley,  she  was 
navigating  contrary  to  the  laws  of  the  United 
States. 

It  avers,  that  on  the  26th  of  November,  1799, 
he  purchased  her  bona  fide  at  St.  Thomas,  for 
the  sum  of  8,500  dollars,  which  he  had  actually 
paid  and  took  a  bill  of  sale,  which  was  on  board 
at  the  time  of  her  capture.  That  from  tlie  day 
of  purchase  until  her  capture,  he  was  bona  fide 
the  sole  owner,  and  that  no  other  person  had  any 
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intercRt  in  her  or  her  cargo.  That  almost  the 
whole  shipping  of  the  island  of  St.  Thomas 
consists  of  vessels  built  in  the  United  States, 
and  in  the  island  of  Bermuda,  and  brought  to  the 
former  island  for  sale. 

That  at  the  time  of  her  capture,  the  Mercator 
was  navigated  as  a  bona  fide  Danish  vessel,  and 
had  on  board  every  paper  and  document  which 
the  law  required  to  prove  her  neutrality;  and 
especially  that  she  had,  1st.  The  king's  pass- 
port, in  the  usual  form ;  2d.  Tlie  certificate  of 
measurement;  3d.  Her  muster  roll,  or  official 
list  of  her  crew;  4th.  The  bill  of  sale;  5th.  The 
469*]  burgher's  *brief  of  her  captain,  Tous- 
saint  Lucas;  6th.  Her  clearance;  7th.  The  in- 
voice and  bill  of  lading  of  her  cargo,  duly 
attested,  as  to  the  ownership  and  neutralitv 
thereof;  8th.  The  captain's  instructions  or  sail- 
ing orders;  and,  9th.  A  certificate,  upon  oath, 
of  several  respectable  merchants  of  the  island, 
attesting  the  fact  of  Shattuck's  citizenship  and 
residence  in  the  island.  That  the  crew  consisted 
of  eleven  persons,  viz.,  the  master,  the  mate, 
seven  seamen,  the  cook  and  a  boy,  who  were  all 
by  birth  Italian  or  Portuguese.  "That  the  mas- 
ter was  a  native  of  Leghorn,  in  Tuscany,  was  a 
Danish  subject,  and  h£i  resided  seven  years  in 
St.  Thomas.  That  very  few  Danish  seamen 
are  to  be  had  in  the  Danish  islands ;  and  that, 
except  the  oflicers  of  ^vemment,  there  are 
very  few  Danes  in  the  islands  of  St.  Thomas 
and  St.  Croix,  the  inhabitants  being  chiefly  na- 
tive English  and  Americans,  with  some  French 
and  other  foreigners. 

It  denies,  that  by  the  laws  of  Denmark,  a 
vessel  cannot  be  lawfully  navigated  by  others 
than  Danish  or  naturalized  Danish  sailors,  and 
avers,  that  the  crew  may  be  subjects  of  any 
nation  whatever,  provided  that  in  time  of  war, 
not  more  than  one-third  thereof  be  native  sub- 
jects of  one  or  other  of  the  belligerent  powers. 
It  denies  that  any  of  the  crew  of  the  Mercator 
were  subjects  of  any  of  the  belligerent  nations ; 
and  that  at  the  time  of  her  capture,  tliere  was 
any  reasonable  cause  of  suspicion  that  she  was 
an  American  vessel  carrying  on  an  illicit  trade. 
It  submits  to  the  court,  whether  Maley  had  a 
right,  by  the  law  of  nations,  to  arrest  a  vessel 
on  the  high  seas,  sailing  under  the  protection  of 
his  Danish  maiesty's  royal  passport,  under  pre- 
tense of  a  violation  of  a  municipal  law  of  the 
United  States. 

It  suggests  that  Maley  acted  nifila  fide,  and 
offers  to  prove  that  he  was  in  the  habit  of  vio- 
lating the  law  of  nations,  and  the  instructions 
of  his  government,  with  respect  to  neutral  ves- 
sels and  property,  and  that  he  was  dismissed 
from  the  service  of  the  United  States,  principally 
on  that  accoimt. 

With  reispect  to  the  capture  by  the  British 
privateer,  it  admits  that  the  3Iercator  was  so 
captured,  while  under  the  protection  of  the 
4  lO*]  United  States  and  their  national  *flag, 
but  does  not  admit  that  it  was  without  the  con- 
nivance or  fault  of  Maley,  or  the  ofl[icer  whom 
he  put  on  board.  It  admits  the  condemnation 
as  prize ;  but  avers  that  it  was  the  duty  of  the 
officer  and  men  to  have  resisted  the  capture,  and 
to  have  demanded  of  the  court  of  vice-admiral- 
ty, at  Jamaica,  restitution  of  the  vessel  and  car- 
go, on  the  ground  that  the  same  had  been  un- 
lawfully, and  in  violation  of  the  resi>ect  due  to 
the  national  vessels  of  the  United  States,  and  to 

502 


the  flag  thereof,  taken  from  the  possession,  and 
from  under  the  protection,  of  the  commander 
of  one  of  the  public  vessels  of  war  of  the  United 
States. 

It  admits  that  Lucas  filed  a  claim  for  the  ves- 
sel and  cargo,  before  the  vice-admiralty  court 
at  Jamaica,  and  that  they  were  condemned  as 
prize,  but  alleges  that  the  sentence  of  condem- 
nation was  contrary  to  the  evidence.     It  admits 
also  that  an  appeal  was  entered,  and  exhibits  an 
exeinpliflcation  of  the  proceedings.     It  denies 
that  Lucas  was  bound  to  exhibit  a  claim,  or  to 
\  appeal  from  the  condemnation,  and  that  Shat- 
tuck  was  bound  to  prosecute  the  appeal,  but 
avers  that  the  whole  should  have  been  done  by 
i  or  in  behalf  of  the  United  States,  to  whom  alone 
;  the  vessel  and  cargo  would  legally  have  been 
j  restored,  as  having  been  taken  from  their  pos- 
session, and  from  iinder  their  protection. 
I     It  avers  that  Shattuck,  as  soon  as  he  received 
I  notice  of  the  capture  and  condemnation,  gave 
1  information  thereof  to  the  Governor  General  of 
I  the  Danish  West  India  Islands,  and  to  Richard 
Soderstrom,  chained  with  the  consular  functions 
I  for  the  King  of  Denmark,  in  the  United  Statt's, 
who  communicated   the  information,  witliout 
loss  of  time,  to  the  government  of  the  United 
I  States,  and  claimed  reparation.     That  the  gov- 
I  emment  of  the  United  States  expres-^ed  a  wiish 
'  that  the  appeal  should  be  prosecuted,  in  com- 
j  pliance  with  which  Shattuck,  without  delaj*. 
'  forwarded  the  necessary  papers  to  England;  but 
I  when  they  arrived,   he  was  informed  by  his 
'  proctors  that  it  was  useless  to  prosecute  the  ap- 
I  peal,  because  the  prize  money  had  been  distrib- 
uted,' and  the  prize  agent  had  died  insolvent. 

*It  denies  that  the  vejffflel  and  cargo  ['47 1 
would  not  have  been  condemned  if  they  had 
been  really  and  bona  fide  neutral  property,  and 
avers,  that  they  really  were  such  as  statm  in  his 
libel,  and  does  not  admit  that  he  is  prechided 
by  the  sentence  of  the  court  of  vice-admiralty  of 
Jamaica  from  showing  the  same. 

It  concludes,  '  'that  for  aught  that  has  been 
said  and  alleged  by  the  said  w  illiam  Maley,  in 
his  protest  an^resaid.  this  replicant  ought  not  to 
be  precluded  from  obtaining  the  benefit  of  tlie 
prayer  of  his  said  libel :  he  therefore  prays,  that 
the  said  William  Maley  may,  by  the  interlocu- 
tory decree  of  this  honorable  court,  be  ordere<l 
to  appear  absolutely,  and  without  protest,  before 
your  honor,  so  that  further  ju.stice  may  be  done 
by  this  honorable  court  in  the  premises,  as  to 
nght  shall  appertain." 

(Signed)  Jared  Shattuck. 

Jared  Shattuck,  being  duly  sworn  according 
to  law,  on  his  oath  doth  sa\\  that  all  and  singu- 
lar the  facts,  matters  and  things,  by  him  in  the 
^fore^oing  replication  stated,  as  far  as  they  relate 
I  to  his  own  acts,  and  matters  within  his  own 
knowledge,  are  true;  and  inasmuch  as  the  same 
relate  to  the  acts  of  others,  he  veriiy  believes 
them  to  be  true. 

(Signed)  Jared  Shattuck. 

Sworn  before  me  the  26th  of  ^lay,  1804. 
(Signed)  Richard  Peters. 

The  rejoinder  of  Maley  was  as  follows: 

This  rejoinant  saving  and  reserving  U>  him- 
self aU,  and  all  manner  of  exception  to  the  man- 
ifold uncertainties  and  insufficiencies  in  the  said 
replication  contained,  and  not  confessing  or 
acknowledging  any  of  the  facts,  matters  and 
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tbinjrs  bv  the  said  Jared  Shattuck  in  and  bv  his 
md  replication  set  forth  and  alleged,  but  deny- 
iiiff  the  same,  saith,  that  the  facts  in  this  rejoin- 
ant's  protest  set  forth  are  true  and  sufficient  to 
472*]  excuse  him  *from  further  appearance 
and  answer  to  the  lilwl  of  the  said  Jared  Shat- 
tuck. 
(Sismed) 

A.  J.  Dallas,  for  William  Maley. 

AVhereupon  it  was  adjudged,  ordered  and  de- 
<Tfe<l.  that  the  libel  be  dismissed  with  cost.s. 

From  which  decree  Sliattuck  appealed  to  the 
circuit  court. 

l']X)n  the  appeal,  the  circuit  courts  bemg  of 
opinion  that  the  api^llant  was  entitled  to  resti- 
tution, with  damages  and  costs,  reversed  the 
d»*cree  of  the  district  court,  rtverruled  and  re- 
jected the  protest  of  Maley,  and  ordered  him  to 
a])pe5ir  absolutely  without  protest,  before  the 
district  court,  to  whom  the  cause  was  remitted 
for  further  proceedings. 

In  the  district  court,  upon  the  remission  of 
the  cau5?e,  the  following  entry  was  made: 

And  now,  to  wit.,  this  9th  dav  of  August, 
18()5,  the  said  William  Maley,  by  Alexander 
James  Dallas,  his  proctor  aforesaid,  having  ap- 
peared absolutely  as  aforesaid,  comes  here  into 
court,  and  for  answer  to  the  libel  of  the  said 
Jared  Shattuck,  propounds  and  savs,  that  the 
facts  by  this  respondent  in  his  said  protest  set 
forth  are  true,  and  to  the  intent  that  jaslice  may 
Ix^  done  in  the  premises,  this  respondent  prays 
that  the  said  Jared  Shattuck  may  be  called  upon 
to  declare,  on  his  solemn  oath,  to  whom,  and 
when,  and  in  what  manner,  he  paid  for  the  said 
vessel  called  the  Mercator,  and  whether  the  orig- 
inal American  owner  hath  any  interest  therein, 
or  in  the  restitution  in  value,  by  the  said  lil)el 
pruved  for;  and  whether  any  coiTcspondence, 
and  what,  took  place  between  the  said  Jared 
Shattuck  and  the  captain  of  the  said  vessel,  or 
anj-   other  person,  after  she  was  carried  into 
Jamaica;  and'vvhether  any  correspondence,  and 
473*]  *what,  took  place  between  the  said  Ja- 
red Shattuck  and  any  persons,  and  whom,  rela- 
tive to  the  prosecution  of  an  appeal  from  the 
decree  of  condemnation  in  Jamaica;  and  wheth- 
<?r  the  said  Jared  Shattuck  made  any,  and  what 
application,  and  when,  to  the  American  govern- 
ment, relative  to  the  capture  of  the  said  vessel 
bv  this  respondent,  as  aforesaid,  &c. 

A.  J.  Dallas,  for  the  respondent. 

Aud  thereupon  the  said  Jared  Shattuck.  un- 
Uer  all  legal  protestations  and  reservations,  for 
replication  to  the  answer  of  William  Maley, 
alx>ve  mentioned,  saith,  that  all  and  singular  the 
farts,  matters  and  things  by  him  this  replicant 
in  his  lilJel.  and  in  his  replication  to  the  answer 
under  protest  of  the  said  William  Maley,  filed  in 
this  honorable  court,  are  true.  Without  this, 
tluit  the  facts  by  the  said  respondent,  in  his  said 
Anf>wer,  under  protest  set  forth,  are  true. 

lie  therefore  humbly  prays,  that  this  honor- 
iible  court,  by  its  final  decree  in  this  cause,  will 
Ik;  pleased  to  order,  adiudge  and  decree,  that 
the  said  defendant,  W^illiam  Maley,  make  resti- 
t  iition  to  this  replicant  of  the  value  of  the  schoon- 
«>r  Mercator,  her  rigging,  tackle,  appai-el,  &c., 
^lud  of  her  cargo  at  the  time  of  her  capture  by 
the  United  States'  armed  schooner  Experiment, 
under  the  command  of  the  said  respondent;  and 
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that  the  said  respondent  pay  to  the  said  repli- 
cant the  amount  of  the  damages  by  him  suffer- 
ed, by  reason  and  in  consequence  of  the  capture 
and  loss  of  the  said  schooner  Mercator,  and  her 
cargo;  the  said  value  and  damages  to  be  inquir- 
ed of,  estimated  and  reported,  to  this  honorable 
court  by  the  clerk,  taking  to  his  assistance  two 
merchants,  in  the  usual  form;  and  that  the  said 
respondent  pay  the  costs  of  this  suit.  &c. 

rETER  S.  DuPONCEAU,  proctor  for  lil^ellant. 

The  clerk  having  returned  an  estimate  of  the 
value  and  damages,  amounting  to  41,658  dollars 
and  67  cents,  Maley  tiled  the  following  excep- 
tions to  that  report. 

*1.  That  the  respondent  is  charged  [*474 
with  the  expense  and  papers  and  outfits,  advan- 
ces to  mariners,  provisions  and  stores  for  the 
voyage,  and  labor  of  sailors  before  the  shipping. 

2.  With  the  certificate  of  neutrality  of  prop- 
erty, duties  at  St.  Thomas,  commissionon  -ship- 
ping the  cargo,  and  insurance,  without  proof 
that  any  insurance  was  actually  paid. 

3.  With  expenses  at  Jamaica,  and  for  copies 
of  the  proceedings  in  the  court  of  admiralty,  and 
of  the  appeal  papers. 

4.  With  expenses  of  Mr.  Soderstrom. 

5.  With  too  much  interest. 

6.  That  there  was  no  proof  of  the  actual  price 
of  the  schooner  other  than  the  bill  of  sale  on 
board 

7.  That  there  was  no  proof  of  the  value  of  the 
cargo  other  than  the  invoice  on  board. 

In  the  district  court  judgment  was  entered, 
by  consent,  in  favor  of  the  libellant,  for  the 
amount  reported  by  the  clerk,  saving  all  excep- 
tions upon  the  appeal. 

In  the  circuit  court  the  following  answer  of 
Shattuck  to  the  exceptions  to  the  report  of  the 
clerk  was  filed. 

To  the  first  exception  he  answers,  that  these 
expenditures  of  outfits,  &c.,  made  after  the  pur- 
chase, and  after  the  sailing  of  the  vessel,  in- 
creased the  value  thereof,  and  are  properly 
charged  as  a  part  of  the  said  value. 

The  same  were  allowed  in  the  case  of  the 
Charming  Betsey;  confirmed  by  a  decree  of 
this  court,  (the  circuit  court,)  and  not  appealed 

from. 
3d.  To  the  second  exception  he  answers, 
*1.  As  to  the  insurance,  that  it  is  a  j;*475 
regular  mercantile  charge,  the  owner  bemg  con- 
sidered as  his  own  insurer.  That  it  isgenerally 
admitted  in  mercantile  accounts.  That  it  is 
peculiarly  admissible  in  the  case  of  an  unjust 
capture  like  the  present,  however  it  might  be 
in  a  case  of  lawful  capture,  or  capture  with 
sufllcient  probable  cause. 

2.  The  commission  on  shipping  is  also  a  reg- 
ular mercantile  char^;  the  said  commission, 
the  duties  of  exportation  paid  at  St.  Thomas, 
and  the  certificate  of  neutrality,  would  have 
been  charged  on  the  goods,  had  the  vessel 
arrived  at  the  port  of  her  destination.  The 
present  being  a  case  of  unjust  capture,  the  re- 
spondent conceives  that  the  commissioners  would 
have  been  justified  in  allowing  to  him  all  the 
loss  of  possible  profit,  and  to  have  taken  into 
view  the  profit  which  he  could  have  made,  had 
the  vessel  arrived  at  the  port  of  her  destination, 
whereas  they  have  only  indemnified  him  for  his 
actual  losses,  and  he  conceives  that  he  ought 
not  to  be  debarred  from  any  part  of  his  said 
indemnity. 
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8d.  To  the  third  and  fourth  exceptions  he 
answers,  that  the  said  expenses  are  reasonable, 
and  the  like  were  allowed  and  confirmed  in  the 
case  of  the  Charming  Betney. 

4th.  To  the  fifth  he  answers,  that  the  interest 
is  not  overcharged. 

5th.  To  the  sixth  and  seventh  he  answers,  that 
the  evidence  of  the  papers  found  on  board  is 
sufi[icient  in  law,  in  prize  caases,  unless  contra- 
dicted by  other  evidence.  That  it  is  confirmed 
in  this  case  by  the  oath  of  the  party  contained  in 
the  pleadings*^  in  this  cause.  And  as  to  the  ship, 
is  a^n  confirmed  by  the  oath  of  the  same 
party,  taken  a  second  time  on  special  interroga- 
tories of  the  appellant,  William  Maley. 

The  answer  of  Shattuck,  upon  oath,  to  the 
several  interrogatories  contained  in  the  answer 
of  Maley  to  the  libel,  stated,  that  he  purchased 
tiie  schooner  Mercator  at  St.  Thomas,  on  the 
26th  of  November,  1799,  of  one  John  Liddel, 
of  Baltimore,  for  the  sum  of  8,500  dollars, 
47G*]  *wliich,  at  the  time  of  purchase,  he  act- 
ually and  bona  fide  paid  to  the  said  John  Lid- 
del  in  Spanish  milled  dollars.  That  the  orig- 
inal owner  has  not  at  present,  nor  has  had  at 
any  time  since  the  purchase  thereof  by  the  re- 
spondent, directly  or  indirectly,  by  wajr  of  trust, 
cover  or»  otherwise,  any  interest  therem,  nor  m 
the  restitution  in  value*  or  damages  prayed  for 
in  the  libel. 

That  to  the  best  of  his  recollection,  the  said 
schooner  was  taken  bv  the  British  privateer  on 
the  15th  of  Mav,  1860;  was  carried  into,  and 
arrived  at  Jamaica,  and  libelled  on  the  2dd  of 
the  same  month,  and  condemned  as  lawful 
prize  on  the  28th  of  June  following.  That  the 
respondent  was  informed  of  the  capture  by  a 
letter  from  Lucas,  and  that  Dick,  M'Call  &  Co. 
had  taken  the  necessary  steps  to  defend  the 
property.  That  he  was  informed  afterwards, 
by  the  arrival  of  a  Mr.  Grigg,  in  the  beginning 
of  August,  1800,  that  the  schooner  was  con- 
demned, and  that  an  appeal  had  been  entered. 
That  the  respondent  had  no  opportunity  of 
writing  to  Lucas  during  the  trial.  That  imme- 
diately upon  receiving  notice  of  the  condemna- 
tion, he  applied  to  the  Commandant  Gfeneral  of 
the  Danish  West  India  islands  to  use  his  endeav- 
ors to  obtain  reparation  from  the  American  gov- 
ernment, to  which  he  received  an  answer,  (which 
is  lost,)  together  with  a  letter  for  the  Secretary 
of  State  of  the  United  States,  which  he  for- 
warded. 

That  being  advised  that  the  United  States 
were  the  proper  party  to  prosecute  the  appeal, 
and  fearing  that  his  further  interference  might 
prove  prejudicial  to  his  interest,   he  did  not 

grosecute  the  appeal  until  he  received  from  Mr. 
oderstrom  a  copy  of  a  letter  from  the  Secre- 
tary of  State  of  the  United  States,  to  him.  dated 
the  26th  of  November,  1800,  by  which  he  under- 
stood that  the  government  of  the  United  States 
wished  him  to  prosecute  his  appeal,  in  conse-4 
quence  of  which  he  wrote  for  that  purpose  to 
his  correspondents  in  London,  by  whom  he  was 
informed  that  they  had  taken  the  necessary 
steps  to  procure  a  reversal  of  the  decree  of  con- 
demnation ;  but  that  in  the  mean  time  the  pro- 
ceeds of  the  sales  of  the  prize  had  been  paid  to 
the  prize  captain,  who  had  died  insolvent,  so 
that  no  redress  was  finally  had. 
477*]  *0n  the  29th  of  January,  1806.  the 
circuit  court  aflSrmed  the  sentence  of  the  dis- 
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trict  court,  except  as  to  the  first  and  second 
items  in  the  report  of  the  clerk,  and  decreed  res- 
titution of  the  value  and  damages,  amounting 
to  83,244  dollars  and  67  cents,  and  costs. 
.  From  this  sentence  Maley  appealed  to  this 
court. 

The  libellant  also  appealed  as  to  so  much  of 
the  sentence  as  disallowed  those  two  items  of 
the  clerk's  report. 

Breckenridge,  (Attorney  General,) for  the  ap- 
pellant, and  Harper,  Key  and  Martin,  for  the 
appellee. 

Argument  for  the  appellant. 

T>vo  grounds  were  taken  by  the  Attorney 
General : 

1st.  That  Maley  had  committed  no  act  vu/l/t 
fide,  but  was  in  the  performance  of  an  author- 
ized public  duty,  and  was  therefore  justified. 

2d.  That  the  claims  to  reparation  is  without 
merit,  and  without  law. 

1.  The  act  being  done  in  the  execution  of  a 
public  duty,  cannot,  in  our  courts,  be  considered 
as  done  mala  fide. 

It  was  the  policy  of  the  times  to  prevent  our 
citizens,  whether  resident  here  or  abroad,  from 
trading  directly  or  indirectly  with  the  French ; 
and  that  jwlicy  ought  to  be  kept  in  view  when 
the  several  acts  of  Congress  on  this  subject  are- 
under  consideration.     These  acts  are  in  roi.  4, 
p.  ISO,  June  18th,  1798.  and  p.  2U,  9th  Feb, 
1799,  and  vol.  5,  p.  16,  27th  Feb.  1800.     These 
laws  being  all  in  jyari  materia,  are  to  be  taken 
into  one  view,  and  although  some  of  them  had 
expired,  yet  it  is  proper  that  they  should  Ih> 
considered  when  deciciing  upon  the  construc- 
tion of  subsequent  statutes  on  the  same  suhject. 

All  the  acts  went  successively  to  cut  on  the 
intercourse  more  effectually.     The  fifth  section 
of  the  act  of  February,  ^1799.  author-  [*4r7S^ 
izes  the  President  to  give  instructions  to  the 
commanders  of  the  public  armed  ships  to  stop, 
examine  and  send  in  ships  suspected.    Vol.  4,  p. 
S47.    This  w^as  going  a  step  further  than  the 
act  of  June,  1798,  which  did  not  authorize  any 
such  instructions. 

The  act  of  Feb.  1800,  {vol.  5,  p.  16,)  goes  fur- 
ther still,  and  extends  the  prohibition  of  inter- 
course to  citizens  of  the  United  States  residing- 
abroad;  and  expressly  prohibits  the  island  of 
Hispaniola,  excepting  such  ports  as  should  be 
excepted  by  the  proclamation  of  the  President. 

Under  the  act  of  1799,  the  President  caused 
the  instructions^  of  12th  of  March,  1799.  to 
be  issued  to  the  commanders  of  the  public 
armed  vessels  of  the  United  States,  by  which 
their  attention  was  particularly  called  to  the 

Practice  of  covering  the  illicit  trade  under  the 
Danish  flag.  The  directioh  not  to  injure  or 
haniss  the  fair,  neutral  commerce,  implies  a 
right  to  stop  and  examine;  and  if.  upon 
such  examination,  they  should  have  reasona- 
ble cause  to  suspect  that  the  vessel  was  en- 
gaged in  violating  the  law,  the  instructions, 
as  well  as  the  law,  required  them  to  seize 
and  send  her  in  for  adjudication.  There 
was,  therefore,  a  clear  right  (at  least  a  right 
which  our  courts  cannot  deny)  to  detain  the  ves- 
sel a  reasonable  time  for  examination,  and  if  it 
was  a  doubtful  case,  to  send  her  for  further 
examination  to  the  commanding  officer  on  that 
station. 

1.— See  these  instructions  at  lenjrth,  cited  in  the 
case  of  Baarcmt  v.  I/ittle,  2  Oonclh  171. 
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That  there  was  probable  cause  sufficient  to 
justify  such  a  measure,  (however  it  might  be  in 
a  case  of  actual  seizure,  and  sending  in  for  ad- 
judication,) can  scarcely  be  doubted. 

1.  Shattuck  was  a  native  American  citizen, 
resident  in  a  place  respected  by  our  govern- 
ment. The  certificate  of  the  merchants  of  St. 
Thomas,  respecting  his  burghership,  naturally 
led  to  suspicion.  It  appears,  by  the  letters  in 
the  record,  that  although  his  neutrality  had 
been  respected  in  Tortola,  yet  it  had  not  been 
respected  in  Jamaica. 

470*]  *2.  The  vessel  was  known  to  have 
been  built  in  the  United  States,  and  to  have 
lately  belonged  to  American  citizens.  She  had 
sailed  from  Baltimore  after  the  passing  of  the 
act  of  Congress. 

3.  The  ship's  papers  showed  her  destination 
to  be  to  Port-au-Prince,  a  place  not  prohibited; 
but  she  was  stopped  as  she  was  entering  Jacmel, 
a  forbidden  port. 

An  attempt  is  made  to  account  for  this,  by 
verbal  orders,  but  there  is  no  proof  of  them; 
and  it  does  not  appear  that  Lieut.  Maley  was 
informed  of  such  oniers  at  the  time  of  the  de- 
tention, nor  of  the  fact  that  Toussaint  had  pos- 
session of  the  place. 

But  if  Maley  had  known  of  the  verbal  orders, 
the  reason  assigned  by  Shattuck  for  those  ordera, 
was,  in  itself,  a  strong  ground  of  suspicion. 
The  reason  was,  that  he  had  heard  that  Tous- 
saint had  possession  of  Jacmel.  If  the  vessel 
and  cargo  were  bona  fide  Danish  property,  he 
mi^ht,  with  equal  safety,  have  traded  there 
while  the  place  was  in  possession  of  Rigaud,  as 
wliile  in  that  of  Toussaint.  The  reason  could 
only  apply  to  American  property,  upon  the  pre- 
sumption that  the  United  States  would  take  off 
the  prohibition,  when  it  should  be  known  that 
Jacmel  was  no  longer  under  the  acknowledged 
jurisdiction  of  France. 

4.  All  the  material  papers  were  not  produced. 
The  master  did  not  proauce  his  burgher's  brief, 
showing  him  to  be  a  Danish  subject;  and  a 
Danish  vessel  cannot  lawfully  sail,  but  under  a 
Danish  master. 

The  attestation  of  his  burgher's  brief  is  dated 
long  after  the  vessel  was  stopped. 

It  must  be  remembered,  that  Maley  did  not 
seize  the  vessel  as  a  prize,  or  as  a  forfeiture,  but 
only  detained  her  for  further  examination.  The 
question,  therefore,  is  not  whether  there  was 
probable  cause  of  seizure,  but  probable  cause 
for  further  examination. 

The  master  was  not  dispossessed  of  his  vessel ; 
none  of  the  crew  were  taken  out ;  her  papers  were 
not  removed ;  no  violence  or  outrage  was  com- 
48Q*]  mitted.  But  *while  detained  for  further 
examination,  the  vessel  was  seized  by  a  stronger 
hand,  and  carried  away  by  a  superior  force. 

If  it  be  objected  that  no  resistance  was  made; 
it  is  answered  that  none  coidd  be  made.  The 
vessel  was  not  armed ;  and  the  officer  was  bound 
by  his  instructions  to  permit  the  right  of  search 
by  all  the  belligerents  except  France. 

If  it  be  said  that  Maley  ought  to  have  claimed 
the  vessel  in  Jamaica,  the  answer  is,  that  he  had 
no  right  to  seize,  unless  it  was  reall}'  an  Ameri- 
can vessel.  If  she  was  a  fair  neutral,  Shattuck's 
claim  must  prevail. 

If  she  was  an  American  vessel  she  would  not 
be  condemned;  if  she  was  any  thing  else,  he 
was  not  interested. 
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Maley 's  possession,  therefore,  was  lawful  and 
bona  fide.  If  a  loss  has  happened,  it  has  been 
produced  by  the  vis  major  of  another,  to  whom 
the  injured  party  ought  to  look  for  reparation. 
4  IM.  28j^.  Maley's  possession  being  lx)na  fide, 
he  cannot  be  answerable  for  the  mala  fidi'  act  of 
another. 

He  detained  the  vessel  only  six  hours;  and 
she  was  sailing  towards  Port-au-Prince,  the 
ostensible  place  of  her  destination,  when  cap- 
tured by  the  British  ship  of  war. 

Even  if  Maley  was  mistaken,  but  acted  with 
good  faith,  he  is  not  answerable  for  the  loss.  / 
Hob.  18,  Ttie  Betsey. 

That  was  an  American  ship  and  cargo,  taken 
by  the  English  at  the  capture  of  Guadaloupe,  in 
April,  1704;  and  retaken  by  the  French,  in  June 
following.  The  American  claimants  libelled  the 
English  captors  for  restitution  in  value.  The 
captors  defended  themselves  by  an  allegation 
that  the  ship  had  broken  the  blockade. 

Sir  William  Scott,  after  deciding  that  there 
was  no  defense,  on  the  ground  of  breach  of 
blockade,  stated  the  question  to  be,  whether 
the  original  captors  were  exonerated  of  their 
responsibility  to  the  American  claimants. 
**'  It  is  to  be  observed,"  says  he,  "  that  [*4:81 
at  the  time  of  recapture  America  was  a  neutral 
country,  and  in  amity  with  France.  I  premise 
this  fact  as  an  important  circumstimce  in  one 
part  of  the  case;  but  the  principal  points  for 
our  consideration  are,  whether  the  possession  of 
the  original  captors  was,  in  its  commencement, 
a  legal  bona  fide  possession?  And,  2d.  whether 
such  a  possession,  being  just  in  its  commence- 
ment, became  afterwards,  by  any  subsequent 
conduct  of  the  captors,  tortious  and  illegal? 
For  on  both  these  |wints  the  law  is  clear,  that 
a  bona  fide  possessor  is  not  responsible  for  casual- 
ties; but  that  he  may.  by  subsequent  miscon- 
duct, forfeit  the  protection  of  his  fair  title,  and 
render  himself  liable  to  be  considered  as  a  tres- 
passer from  the  beginning.  This  is  the  law,  not 
of  this  court  only,  but  of  all  courts,  and  one  of 
the  first, principles  of  universal  jurisprudence." 

He  then  notices  two  cases  very  much  in  point : 
"  Tfie  Nicholas  and  Jan  was  one  of  several 
Dutch  ships  taken  at  St.  Eustatius,  and  sent 
home,  under  convoy,  to  England,  for  adjudica- 
cation.  In  the  mouth  of  the  channel  they  were 
retaken  by  the  French  fleet.  There  was  much 
neutral  property  on  board,  sufficiently  docu- 
mented," and  a  demand  of  restitution,  in  value, 
was  made  by  the  neutral  owners,  on  the  first 
captors.  One  of  the  grounds  of  the  demand 
was,  that  the  captors  had  willfully  exposed  the 
property  to  danger  by  bringing  it  home,  when 
they  might  have  resorted  to  the  admiralty 
courts  in  the  West  Indies;  but  on  this  point 
the  court  was  of  opinion,  that  under  all  the 
circumstances,  they  had  not  exceeded  the  dis- 
cretion necessarily  "intrusted  to  them  by  the  na- 
'ture  of  their  command. 

It  was  also  urged  against  the  claimants  in  that 
case,  that  since  the  property  had  been  retaken 
by  their  allies,  they  had  a  right  to  demand  resti- 
tution in  specie  from  them ;  and  on  those  grounds 
the  English  courts  rejected  their  claims. 

The  other  case  which  he  cites,  Tfie  Hendrick 
and  Jacob,  is  still  more  like  the  present.  A 
Hamburghese  ship  was  erroneously  taken  as 
Dutch,  and  retaken  by  a  French  privateer,  and 
was  lost  going  into  Nantz. 
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482*J  *0n  demand  for  restitution  against 
the  Biitish  captor,  the  lords  of  appeal  decided, 
that  08  it  was  a  seizure  made  on  unjustifiable 
grounds,  the  owners  were  entitled  to  restitution 
from  some  quarter;  that  as  the  French  recaptor 
had  a  justifiable  possession,  under  prize  taken 
from  his  enemy,  he  was  not  responsible  for  the 
accident  that  had  befallen  the  property  in  his 
hands.  That  if  the  property  had  been  saved 
indeed,  the  claimant  must  have  looked  for  re- 
dress to  the  iustice  of  his  ally,  the  French :  but 
isince  that  claim  was  absolutely  extinguished, 
by  the  loss  of  the  goods,  the  proprietor  was  en- 
titled to  indemnification  from  the  original  cap- 
tor. 

After  citing  these  authorities,  Sir  W.  Scott 
inquires,  whether,  in  the  case  then  before  him, 
the  original  seizure  was  so  wrongful  as  to  in- 
duce that  strict  responsibility  which  attaches 
to  a  tortious  and  unjustifiable  possession. 

He  then  states  some  grounds  of  suspicion 
which  mi^ht  have  appeared  to  the  captors,  as 
to  the  fairness  of  the  neutrality,  and  proceeds 
to  inquire  whether  any  conduct  of  the  captors, 
after  the  first  seizure,  had  rendered  them  liable 
to  the  strictest  responsibility.  '*  On  this  point," 
says  he,  "I  must  distinctly  lay  it  down,  that 
the  irregularities  to  produce  this  effect  must 
have  been  such  as  would  justly  prevent  restitu- 
tion by  the  French.  If  such  a  case  could  be 
supported,  I  will  admit  there  might  then  be  just 
l^rounds  for  resorting  to  the  British  captor  for 
indemnification ;  but  till  this  is  proved,  the  re- 
«six)nsibility  which  lies  on  recaptors  to  restore 
the  property  of  allies  and  neutrals,  will  be  held 
by  these  courts  to  exonerate  the  original  cap- 
tors." In  the  conclusion  of  his  opinion,  he 
says,  "  if  the  neutral  has  sustained  any  injury, 
it  proceeds  not  from  the  British,  but  from  the 
French ;  and  there  is  no  reason  that  British  cap- 
tors should  pay  for  French  injustice." 

So  we  say  in  our  case,  there  is  no  reason  that 
the  American  oflicer,  who  merely  stopped  the 
vessel  for  examination,  should  pay  for  British 
injustice. 

2.  That  the  claim  to  reparation  is  without 
merit,  and  without  law. 

483*]  *Shattuck  was  himself  the  cause  of 
the  suspicious  circumstances  which  led  to  the 
detention  of  the  vessel  by  Maley,  who  would 
have  been  guilty  of  a  neglect  of  duty  and  dis- 
obedience of  orders,  if  he  had  done  otherwise 
than  he  did.  There  was  no  improper  conduct 
on  his  behalf,  and  the  whole  detention  was  only 
«ix  hours.  The  British  were  bound  to  restore 
the  vessel  and  cargo  without  salvage,  and  with 
damages  and  costs,  if  it  was  really  the  property 
of  a  neutral;  and  this  would  have  been  done, 
without  doubt,  if  Shattuck  had  prosecuted  his 
appeal,  and  been  able  to  prove  his  property. 
But  having  acquiesced  in  the  decree  of  con- 
demnation as  enemy  property,  he  can  never 
deny  the  fact.  It  is  conclusive  evidence  against 
him*.  If  not  conclusive,  it  is  still  evidence  of 
probable  cause  of  suspicion.  Upon  the  evidence 
which  caused  Maley  to  suspect,  the  court  of 
admiralty  condemned.  This  is  surely  sufficient 
to  justify  his  detention  of  six  hours  for  exami 
nation. 

Argument  for  the  appellee.  Unless  the  tak- 
ing was  lawful,  or  with  probable  cause,  the 
captor  is  liable  for  all  the  loss.  This  principle 
i.s  admitted  by  the  argument  for  the  appellant. 


The  case  of  the  Charming  Betgey,  2  Oraneh  64, 
was  stronger  in  favor  of  Captain  Murray  than 
this  is  in  ravor  of  Lieutenant  Maley;  and  yet, 
in  that  case,  this  court  decided  tliat  Captain 
Murray  was  a  trespasser,  and  liable  for  damages 
and  costs. 

It  is  no  answer  to  say,  that  the  loss  does  not 
appear  to  have  been  the  conseauence  of  Maley's 
act.  If  the  taking  was  unlawful,  he  is  liable  at 
all  events.  It  is  like  the  case  of  deviation, 
which  throws  the  loss  upon  the  assured.although 
the  loss  was  not  the  consequence  of  the  devi- 
ation. It  is  sufficient  if  it  exposed  the  property 
in  any  manner  to  a  liability  to  danger.  But 
here  it  is  evident  that  the  loss  would  not  have 
happened,  if  the  vessel  had  not  been  detained. 
She  was  within  an  hour's  sail  of  Jacmel,  and 
would  have  gone  in  with  safety. 

*Two  questions  present  themselves  [*4^4r 
for  consideration. 

1st.  Was  the  capture  lawful?  and, 

2d.  Was  there  probable  cause? 

A  third  question  may  also  arise,  whether, 
upon  the  appeal  of  Shattuck,  the  sentence  of 
the  district  court  ought  not  to  be  affirmed,  as 
to  the  items  except  to  by  the  counsel  for 
Maley. 

1.  The  first  question  is,  whether  the  capture 
was  lawful?  On  this  point  the  case  of  the 
Charming  Betsey  is  conclusive.  It  was  there 
decided  by  this  court, 

Ist.  That  the  non-intercourse  law  did  not  ex- 
tend to  vessels  built  in  the  United  States,  and 
bona  fide  sold  before  the  act  of  trading.  In  the 
present  case  the  vessel  was  sold  before  the  ex- 
istence of  the  act  under  which  her  seizure  is 
now  attempted  to  be  justified. 

2d.  That  the  sale  must  appear  to  be  made 
with  intent  to  evade  the  law. 

dd.  That  a  native  citizen  of  the  United  States 
may  so  far  change  his  national  character,  as  to 
take  him  out  of  the  operation  of  that  act.  The 
present  appellee  is  the  same  person  whose  prop- 
erty was  in  contest  in  that  case ;  and  although 
that  fact  does  not  appear  on  this  record,  yet  it 
appears  that  he  is  a  person  in  exactly  the  same 
ch'cumstances. 

But  the  sentence  of  the  vice-admiralty  court 
in  Jamaica  is  said  to  be  conclusive  evidence 
against  Shattuck. 

But  the  sentence  is  only  conclusive  evidence 
that  she  was  good  prize  to  the  British.  It  does 
not  state  for  what  cause.  It  contains  no  direct 
reference  to  the  libel,  or  other  parts  of  the  pro- 
ceedings. If  it  refers  to  the  libel,  the  property 
is  there  stated  to  be  French  or  Spanish,  or  to 
belong  to  some  other  enemy  of  Great  Britain. 
If  you  look  into  the  proof  exhibited  in  that 
court,  it  shows  it  clearly  to  be  the  property  of 
Shattuck.  *At  all  events,  neither  the  [*4SS 
record,  nor  the  proceedings  in  Jamaica,  show 
it  to  be  American  property,  violating  the  laws 
of  the  United  States,  which  is  the  only  case 
that  could  justify  the  capture  by  Maley.  If  it 
was  Spanish  property,  he  had  no  right*  to  touch 
it.  It  it  was  a  French  vessel,  unless  armed,  he 
had  no  ri^ht  to  seize  it.  So  that  if  the  sentence 
is  conclusive  evidence,  it  is  as  conclusive  against 
Maley  as  it  is  against  Shattuck. 

But  it  is  said  he  ought  to  have  prosecuted  his 
appeal;  and,  not  having  done  so,  he  lias  been 
guilty  of  negligence.  So  far  from  this  is  the 
truth,  that  he  was  not  l)ound  to  resort  at  all  to 
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the  British  captors.  It  was  the  duty  of  Maley, 
or  the  United  States,  to  resort  to  them.  His 
remedy  was  against  Maley.  He  was  not  bound 
to  look  further.  It  can  be  no  ground  of  a 
charge  of  negligence  to  say,  that  he  has  done 
more  than  he  was  bound  to  do. 

2.  Was  there  probable  cause? 

On  this  point  too  the  case  of  the  Charming  Bet- 
^y  is  conclusive.  The  grounds  of  suspicion  in 
this  case  are  not  so  strong  as  they  were  in  that. 

But  probable  cause  is  no  ground  on  which 
to  deny  restitution  of  the  thing  itself,  or  its 
value.  '  It  only  excuses  from  damages  for  the 
tort.  It  is  no  bar  to  a  reimbursement  of  actual 
loss.  Shattuck  asks  only  for  restitution  and 
expenses;  and  this  is  the  least  that  a  friendly 
nation  ought  to  give. 

3.  As  to  the  items  in  the  statement  of  the 
value  and  expenses,  which  have  been  excepted 
against. 

All  the  outfits  of  the  vessel  and  expenses  of 
shipping  the  cargo,  together  with  the  outward 
duties,  in  addition  to  the  first  cast,  constituted 
the  value  of  the  vessel  and  cargo  at  the  time 
of  seieiire.  and  ought  to  be  allowed.  The  pre- 
mium of  insurance  also  was  a  proper  charge. 
For,  although  no  insurance  was  actually  made, 
yet  Shattuck  was  to  be  considered  in  the  light 
of  his  own  insurer,  and  the  risk  was  worth  the 
480*J  premium,  *There  is  evidence  in  the 
record  that  it  is  a  customary  charge  in  such 
cases. 

Argument,  in  reply.  This  case  is  not  like 
that  of  the  Gharminy  Betsey.  In  that  case  the 
loss  was  produced  by  Captain  Murraj^'s  own 
act.  But  in  this,  the  loss  is  not  the  inimediate 
effect  of  the  act  of  Maley,  but  of  the  com- 
mander of  the  British  privateer,  who  is  liable 
to  Shattuck  for  the  injury  he  has  sustained. 
To  convert  an  originally  lawful  act  into  a  tres- 
pass, by  subsequent  misconduct,  that  miscon- 
duct must  proceed  from  the  party  himself,  and 
not  from  the.  act  of  another,  whose  conduct  he 
cannot  control. 

In  the  case  of  tlie  Charming  Betsey,  the  court 
decidwl  in  express  terms  that,  "her  papers 
were  perfectly  correct."  In  the  present  case, 
some  of  the  papers  were  false  and  delusive,  and 
others  were  not  shown,  or  were  not  found. 

The  sentence  in  Jamaica  is^  conclusive  evi- 
dence that  the  property  w^as  not  neutral  Danish 
property,  which  is  the  very  ground  of  the  pres- 
ent lit»el.  Unleas,  therefore,  the  admiralty 
court  of  one  nation  can  reverse  the  sentence  of 
an  admiralty  court  of  another  nation,  that 
.sentence  in  Jamaica  is  conclusive  against  Shat- 
tuck's  title.  If  he  had  prosecuted  his  appeal, 
and  reversed  the  sentence,  he  would  have  ob- 
tained indemnification.  By  his  instructions 
from  his  government,  Maley  was  bound  to  act 
on  rea«4onable  suspicion.  They  gave  him  notice 
of  the  practice  of  covering  this  illicit  trade  with 
the  Danish  flag.  When,  therefore,  he  found  a 
recent  sale  of  an  American  vessel  to  a  person 
pretending  to  have  become  a  Danish  subject, 
and  residing  in  a  place  notorious  for  its  abuse 
of  its  neutral  flag;  when  he  found  the  vessel  at- 
tempting to  enter  a  prohibited  port,  with  an 
ostensible  destination  to  a  porT  not  prohibited ; 
when  no  evidence  was  exhibited  to  show  that 
the  master  of  that  vessel  w^as  a  Danish  subject ; 
and  when  his  instructions  required  him  **  to  be 
viiriJant,  that  vessels  really  American,  but  cov- 
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I  ered  by  Danish  papers  and  bound  to  or  from 
French  ports,  do  not  escape  *you,"  how  [*487 
is  it  possible  to  say  that  he  had  not  ' '  reason  to 
suspect?" 

I     Although    any  one  of  these  circiunstances 

I  alone  might  not  afford  **  reason  to  suspect,"  yet 
the  combination  of  the  whole  certainly  did. 

With  respect  to  the  claim  of  insurance,  the 
case  of  the  Charming  Betsey  is  full  in  point.  It 
is  admitted  that  no  insurance  has  been  paid. 
And  the  court  in  that  case  expressly  said,  that 
"a public  officer,  intrusted  on  the  high  seas  to 

I  perform  a  duty  deemed  necessary  by  his  coun- 
try, and  executing,  according  to  the  best  of  his 
judgment,  the  orders  he  has  received,  if  he  is 
the  victim  of  any  mistake  he  commits,  ou^ht 
certainly  never  to  be  assessed  with  vindictive 
or  speculative  damages."  The  claim  for  insur- 
ance not  paid  is  certainly  a  claim  for  specula- 
tive damages.  The  direction  of  the  court  to 
the  assessors  was,  '*  to  take  the  prime  cost  of 
the  cargo  and  vessel,  with  interest  thereon,  in- 
cluding the  insurance  actually  paid." 

The  consideration  of  the  other  items  is  sub- 
mitted to  the  consideration  of  the  court. 

March  3.  Marsuall,  CA.  J.,  delivered  the 
opinion  of  the  Court. 

In  this  case  each  party  has  appealed  from  the 
sentence  of  the  circuit  court.  Maley  complains 
of  that  sentence  because  it  subjects  him  to 
damages  and  costs  for  the  value  of  the  Mercator 
and  her  cargo,  first  captured  b^  him,  and  after- 
wards taken  out  of  his  possession  by  a  British 
privateer;  and  because,  also,  some  items  are 
admitted  into  the  account,  t^en  for  the  pur- 
pose of  ascertaining  the  sum  for  which  he  is 
liable,  which  ought  to  be  excluded  from  it. 
Shattuck  complains  of  the  sentence  because  he 
was  not  allowed  by  the  circuit  court  all  the 
items  contained  in  the  report,  to  the  whole  of 
which  he  thinks  himself  entitled. 

*In  discussing  the  right  of  Shattuck  [*488 
to  compensation  for  the  Mercator  and  her 
cargo,  the  first  question  which  presents  itself 
Ib,  was  that  vessel  and  cargo  really  his  property? 

Without  reciting  the  various  documents  filed 
in  the  cause,  it  will  be  admitted  that  they 
demonstrate  the  affirmative  of  this  question, 
unless  the  court  be  precluded  from  looking  into 
them  by  the  sentence  in  Jamaica,  condemning 
the  ship  and  cargo  as  lawful  prize. 

On  the  conclusiveness  of  the  sentence  of  a 
foreign  court  of  admiralty,  it  is  not  intended 
now  to  decide.  For  the  present,  therefore, 
such  sentence  will  be  considered  as  conclusive 
to  the  same  extent  which  is  alloweti  to  it  in  the 
courts  of  Great  Britain.  But,  in  those  courts, 
it  has  never  been  supposed  to  evidence  more 
than  its  own  correctness;  it  has,  consequently, 
never  been  supposed  to  establish  any  particular 
fact,  without  which  the  sentence  may  have 
been  rightly  pronounced.  If.  then,  in  the  pres- 
ent case,  the  Mercator,  with  her  cargo,  may 
have  been  condemned  as  prize,  although  in  fact 
they  were  both  known  to  be  the  property  of  a 
neutral,  the  sentence  of  condemnation  does  not 
negative  the  averment  that  they  both  belonged 
to  Jared  Shattuck. 

It  is  well  known  that  a  vessel  libelled  as 
enemy's  proi)erty  is  condemned  as  prize,  if  she 
act  in  such  manner  as  to  forfeit  the  protection 
to  which  she  is  entitled  by  her  neutral  character. 
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If,  for  example,  a  search  be  resisted,  or  an  at- 
tempt be  made  to  enter  a  blockaded  port,  the 
laws  of  war,  as  exercised  by  belligerents,  author- 
ize a  condemnation  as  enemy's  property,  how- 
ever clearly  it  may  be  proved  that  the  vessel  is 
in  truth  the  vessel  of  a  friend.  Of  consequence, 
this  sentence,  being  only  conclusive  as  to  its 
own  correctness,  leaves  the  fact  of  real  title 
open  to  mvestigation.  This  positive  impedi- 
ment to  inquiry  being  removed,  no  doubt  upon 
the  subject  can  be  entertained. 

It  being  proved  that  the  Mercator  and  her 
cargo  beloujjed  to  Jared  Shattuck,  who,  though 
born  in  the  United  States,  had  removed  to  the 
489*]  island  of  St.  Thomas,  *and  had  acquir- 
ed all  the  commercial  rights  of  his  domicile  be- 
fore the  occurrence  of  those  circumstances 
which  occasioned  the  acts  of  Congress  under 
which  this  seizure  is  alleged  to  have  been  made, 
the  case  of  the  Charming  Betsey  determines  that 
the  vessel  and  cargo  were  not  liable  to  forfeit- 
ure under  those  acts. 

It  remains,  then,  to  inquire  whether  the  Mer- 
cator appeared  under  such  circumstances  of 
suspicion  as  to  justify  her  seizure. 

On  this  point,  too,  the  authority  of  the 
CJiarming  Betsey  appears  to  be  decisive.  In 
each  case  the  vessel  was  built  in  America,  and 
had  been  recentlv  sold  to  a  person  born  in  the 
United  States,  wlio  had  become  a  Danish  burgh- 
er before  the  rupture  between  this  country 
and  France;  and  both  cases  present  the  same 
circumstances  of  suspicion,  derived  from  the 
practice  of  the  island  to  cover  American  as 
Danish  property.  The  points  of  dissimilitude 
are,  that  in  the  Charming  Betsey  the  captain 
and  crew  were  of  a  description  to  give  greater 
suspicion  than  the  captain  and  crew  of  the 
Mercator;  and  in  the  Charming  Betsey  was 
found  a  proces  tergal,  which  stated  facts  un- 
favorable to  that  vessel,  whereas  no  similar 
paper  was  found  in  the  Mercator.  The  only 
circumstance  of  suspicion  attending  the  Mer- 
cator, which  did  not  belong  to  the  CJiarming 
Betsey,  is,  that  she  was  bound  to  Port-au- 
Prince,  and  was  taken  entering  the  port  of 
Jacmel.  This  circumstance  appears  to  be  suffi- 
ciently accounted  for,  but  if  it  was  not,  the  Court 
can  perceive  in  it  no  evidence  of  her  being 
American  property  which  can  weigh  against  the 
testimony  offered  by  the  papers  that  she  wats 
Danish.  The  documents  on  this  point  which 
were  thought  decisive  in  the  case  of  the  Chwrm- 
ing  Betsey,  exist  in  this  case  also.  The  in- 
formation of  the  captain,  uncontradicted  by  any 
of  his  crew,  in  this  case,  as  in  that,  is  corrob- 
orated and  confirmed  by  the  documents  on 
board  the  vessel. 

The  only  paper,  the  absence  of  which  could 
be  important,  was  an  authenticated  burgher's 
brief  jproving  the  captain  to  have  been  a  Dan- 
490*J  ish  subject.  How  far  *lhe  absence  of 
this  paper  might  have  justified  a  suspicion 
in  a  belligerent  that  she  was  enemy  prop- 
erty, so  as  to  excuse  from  damages  for  capture 
ana  detention,  according  to  theusa^  of  bellig- 
erents, the  court  will  not  imdertake  to  deter- 
mine ;  but  it  was  a  casualty  which  Js  not  suffi- 
cient to  justifv  a  suspicion  that  the  vessel  was 
American.  The  burgher's  brief  is  stated  to 
have  been  in  possession  of  the  captain ;  but  is 
supposed  not  to  have  been  produced,  and,  con- 
sequently, it  could  have  no  influence  on  Lieu- 
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tenant  Maley.  However  this  may  be,  no  in- 
quiry njspecting  it  was  made,  and  he  does  not 
appear  to  have  suggested  any  difficulty  on  that 
ground. 

Unquestionably  Lieutenant  Maley  had  a 
right  to  stop  and  to  search  the  Mercator,  and  to 
exercise  his  judgment  on  the  propriety  of  de- 
taining her;  but.  in  the  exercise  of  that  judg- 
ment, he  appears  to  have  come  to  a  decision  not 
warranted  by  the  testimony  presented  to  him. 
The  circumstances  of  suspicion  arising  in  tlie 
case,  were  not  sufficiently  strong  to  justify  the 
seizure  which  was  made. 

But  it  is  obvious,  that  Lieutenant  Maley  sus- 
pected the  Mercator  to  be  a  French,  not  an 
American  vessel. 

In  his  answer  he  says,  that  he  mistook  the 
captain  for  a  Frenchman;  in  his  letter  of  in- 
structions, he  speaks  of  the  vessel  as  a  prize;  and 
in  the  protest  of  the  American  prize-master,  she 
is  denominated  *•  a  French  prize."  From  these 
circumstances  combined,  it  is  supposed  to  be 
sufficiently  apparent  that  the  mistake  commit- 
ted by  Lieutenant  Maley  was  in  supposing  the 
Mercator  to  be  a  French  vessel  liable  to  capture 
under  the  laws  of  the  United  States. 

The  argument  of  the  Attorney  General,  that 
Lieutenant  Maley  is  not  liable  for  his  loss,  be- 
cause it  was  produced  by  a  superior  force,, 
which  it  was  not  in  his  power  to  resist,  would 
have  great  weight,  if  the  circumstances  under 
which  the  Mercator  appeared  had  been  such  as 
to  justify  her  seizure.  But  the  court  is  not  of 
that  opinion,  and,  consequently,  that  argument- 
loses  its  application  to  this  case. 

♦Neither  \s  it  conceived  that  the  fail-  [*491 
ure  of  Shattuck  to  appeal  in  time,  destroys  his. 
claim  on  Lieutenant  Malev.     He  had  certainly 
a  right  to  abandon  if  he  chose  to  do  so,  and  to 
resort  to  the  captor  for  damages. 

In  the  opinion  given  in  the  circuit  court,  that 
the  libellant  was  entitled  to  compensation  for 
the  Mercator  and  her  cargo,  this  court  can  per- 
ceive no  error;  but  in  so  much  of  the  report  of 
the  commissioners  appointed  to  adjust  the  ac- 
coimt  as  is  affirmed,  some  unimportant  inac- 
curacies appear. 

In  its  circumstances,  this  case  so  strongly 
resembles  that  of  the  Charming  Betsey,  that 
the  court  will  l|e  governed  by  the  rule  there 
laid  down.  In  pursuance  of  that  rule,  the  re- 
jection of  the  premium  for  insurance,  that 
premium  not  having  been  paid,  is  approved; 
but  the  reiectiori  of  the  claim  for  outfit^}  of  the 
vessel,  and  the  necessair  advance  to  the  crew  \b 
disapproved.  Although  the  general  terms  used 
in  the  case  of  the  Charming  Betsey  would  seem 
to  exclude  this  item  from  the  account,  yet  the 
particular  question  was  not  under  the  considera- 
tion of  the  court,  and  it  is  conceived  to  stand 
on  the  same  principles  with  the  premium  of  in- 
surance if  actually  paid,  which  was  expressly 
allowed.  But  this  claim  is  nearly  balanced  bV 
two  items  in  the  account  which  were  admitted, 
as  this  court  thinks,  improperly. 

One  is  the  charge  of  540  dollars  for  the 
expense  of  soliciting  compensation  from  the 
United  States.  The  court  can  perceive  no 
reason  for  charging  this  expense  to  Lieutenant 
Maley. 

The  other  is  the  charge  of  826  dollars  and  12 
cents,  the  account  of  Ross  &  Hall,  for  expen- 
ses in  England. 
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Had  the  appeal  been  prosecuted  in  time  by 
Shattuck,  it  is  scarcely  possible  to  doubt;  but 
that  the  sentence  of  the  court,  in  Jamaica,  would 
have  been  reversed,  in  wliich  case  it  would 
have  been  reasonable,  that  the  expense  of  the 
prosecution  should  have  been  paid  by  Lieuten- 
ant Maley.  But  as  it  was  not  prosecuted  in 
time,  in  consequence  of  which  the  proceeds  of 
492*]  the  vessel  and  *cargo  were  lost,  it  is  not 
conceived  that  Lieutenant  Maley  ought  to  be 
charged  with  the  costs  of  a  subsequent  inef- 
fectual attempt,  not  made  at  his  instance,  to 
repair  the  original  neglect. 

What  may  be  the  claim  of  Shattuck,  on  the 
j^vernment  of  the  United  States,  for  this  sum, 
is  not  for  this  court  to  inquire ;  but  his  claim 
agaiast  Lieutenant  Maley  is  not  admitted. 

This  court  affirms  so  much  of  the  sentence 
of  the  circuit  court,  as  awards  compensation  for 
the  3Iercator  and  her  cargo  to  the  Ubellant, 
and  approves  of  the  sentence  on  the  report  of 
the  commissioners,  except  as  to  that  part  which 
rejects  the  claim  for  advances  for  the  outfits  of 
the  vessel  and  the  wages  of  the  crew;  and 
which  admits  the  charges  of  540  dollars,  on  ac- 
count of  the  expenses  attending  the  application 
to  the  government  of  the  United  States;  and  of 
826  dollars  and  12  cents,  on  account  of  expen- 
SC8  attendant  on  the  ineffectual  attempt  which 
was  made  to  prosecute  an  appeal  in  England. 
In  these  respects  the  account  is  to  be  reformed ; 
for  which  purpose,  so  much  of  the  sentence  of 
the  circuit  court  as  respects  this  part  of  the 
subject  is  reversed,  and  the  case  is  remanded  to 
the  circuit  court  to  be  fiu*ther  proceeded  in,  as 
to  justice  shall  appertain. 

Cit€d— 10  Wheat.  4m:  Q  How.  432 ;  2  WaU.  481 ;  1 
MasoQ  27;  3  Id.  123;  2  Spraerue  214;  1  Curt.  2B9;  1 
Miison  102 ;  Sum.  614;  1  Gall.  322,  324 ;  2  Ben.  50. 


LAWRASON  V.  MASON. 

A  letter  from  the  defendants  to  J.  M.,  saying:  that 
they  would  be  his  security  for  130  barrels  of  corn, 
payable  in  12  months,  will  maintain  an  action  of 
ai^sumpsit  a{rainst  the  defendants,  by  any  person 
who,  upon  the  faith  of  the  letter,  shall  have  given 
credit  to  J.  M.  for  the  com. 

ERROR  to  the  circuit  court*for  the  District 
of  Columbia. 

This  was  an  action  of  assumpsit,  brought  by 
3Iason  against  Lawrason,  surviving  partner  of 
the  firm  of  Lawrason  &  Smoot,  upon  the  fol- 
lowinar  note : 

403*]  *"  Alexandria,  28th  November, 

'•  1800.     Mr.  James  M'Pherson, 
• '  Dear  Sir, 

**  We  will  become  your  security  for  one 
hundred  and  thirty  bairels  of  com,  payable  in 
twelve  months." 

(Signed)        * '  Lawrason  &  Smoot.  " 

The  declaration  contained  sevenil  counts, 
laying  the  assumpsit  in  different  forms,  but  the 
substance  of  each  was,  that  the  plaintiff,  rely- 
ing on,  and  placing  confidence  in,  the  promise 
of  the  defendants,  and  at  their  instance  and  re> 
quest,  sold  and  delivered  the  com  to  M'Pherson, 
at  the  price  of  three  dollars  a  barrel,  who, 
although  requested,  never  paid  the  plaintiff 
therefor,  of  which  the  defendants  had  notice; 
whereby  the  defendants  became  liable,  and,  in  I 
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consideration  thereof,  promised  to  pay.  The 
defendants  pleaded  the  general  issue,  and  at  the 
trial  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  a  demurrer 
to  evidence,  which  stated,  in  substance,  that 
the  defendants  signed  and  delivered  the  said 
note  to  M'Pherson;  that  he  applied  to  the 
agent  of  the  plaintiff  for  the  com,  and  offered 
three  dollars  a  barrel,  payable  in  twelve  months ; 
that  the  agent  consulted  the  plaintiff,  who 
agreed  that  M'Pherson  should  have  the  com  on 
those  terms,  if  he  would  give  security;  that 
M'Pherson  then  offered,  as  his  security,  Law- 
rason &  Smoot.  The  agent  agreed  to  take  them, 
if  they  would  give  their  assumption  in  writing. 
In  a  few  days  afterwards  M'Pherson  sent  to 
the  agent  the  said  note  of  Lawrason  &  Smoot. 
Before  the  corn  was  delivered,  the  agent  in- 
formed the  plaintiff  what  had  passed  between 
liimself  and  M'Pherson  relative  to  the  corn, 
and  also  showed  him  the  note,  and  asked  him 
whether  it  would  do ;  to  which  he  replied  he 
supposed  it  would.  But  they  called  upon 
Lawrason,  and  asked  him  if  he  was  content  to 
be  M'Pherson's  security  for  this  corn.  He  hes- 
itated at  first,  but  said  he  must  be  so,  as 
he  had  promised;  or,  as  his  word  was  out,  he 
would ;  or  words  to  that  effect ;  whereupon  the 
plaintiff  suffered  M'Pherson  to  take  the  corn, 
*at  the  price  of  three  dollars  per  barrel,  [*494 
which  he  agreed  to  give.  That  there  was 
another  (febt  due  to  the  plaintiff  from  M'Pher- 
son, about  the  1st  of  January,  1801,  which  he 
was  unable  to  pay. 

That  about  the  1st  of  January,  1800,  M'Pher- 
son gave  his  promissory  note  for  the  amount 
due  for  the  corn,  payable  to  Lawrason  &  Smoot, 
with  intent  that  they  should  indorse  it,  but, 
upon  its  beinff  presented  to  Smoot,  he  refused, 
saying,  that  jI  Pherson  had  failed  to  furnish 
them  with  meal,  which  he  had  agreed  to  de- 
liver to  them  for  their  indorsement;  he,  there- 
fore, would  not  become  security,  but,  upon 
being  shown  the  note  of  28th  of  November,  he 
acknowledged  that  it  had  been  given  by  them. 

The  plaintiff  also  produced  the  certificate  of 
discharge  of  M'Pherson,  under  the  bankrupt 
law,  dated  the  15th  of  September,  1802,  and 
proved  by  witnesses  that  he  became  insolvent 
in  the  year  1800. 

Upon  this  demurrer  the  judgment  of  the 
court  below  was  for  the  plaintiff. 

Swann,  for  the  plaintiff  in  error.  The  promise 
in  this  case  was  not  made  to  the  plaintiff;  and 
no  action  can  be  maintained  against  a  person 
who  is  a  stranger  to  the  consideration,  and  who 
is  not  a  party  to  the  agreement.  Cro.  Eliz.  369, 
Jordan  v.  Jordan;  Enp.  N.  P.  105,  106.  Per- 
haps an  action  might  lay  for  the  deceit,  but  not 
upon  the  assumpsit.  The  will  of  both  parties 
must  concur  at  the  same  moment.  If  I  make 
an  offer  of  goods  at  a  certain  price,  and  give 
time  to  the  other  party  to  consider  of  it,  and 
within  the  time  the  other  party  agrees  to  the 
terms,  I  am  not  bound  to  comply.  There  was 
no  consideration,  and,  consequently,  no  con- 
tract.    3  T.  R.  653,  Cooke  v.  OxUy. 

Besides,  it  does  not  appear  that  the  money 
was  ever  demanded  of  M'Pherson ;  and,  until 
he  had  refuned  to  pay.  no  right  of  action  could 
accrue  against  the  defendant. 

*C.  Lee,  contra.  There  is  an  essential  [*495 
difference  befween  common  contracts  and  a  let- 
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ter  of  credit.  Tlie  latter  is  a  mercantile  instru- 
ment, bottomed  upon  the  principle  of  good  faith. 
It  is  a  promise  to  him  who  will  give  credit  to  the 
third  person,  and  the  consideration  is  the  actual 
delivery  of  the  money  or  goods  to  the  third  per- 
son upon  the  faith  of  the  letter  of  credit.  This 
is,  therefore,  a  promise  to  the  plaintiff,  and  a 
good  consideration  is  raised  bj'  the  delivery  of 
the  corn  upon  the  faith  of  the  defendant's  note 
in  writing.  All  the  forms  of  action  upon  a  let- 
ter of  crcSit  are  in  assumpsit. 

It  is  objected  that  no  demand  was  made  on 
MTherson ;  the  answer  is,  that  he  was  known 
to  both  parties  to  be  insolvent. 

Marshall,  Ch.  J,,  delivered  the  opinion  of 
the  Court  to  the  following  effect: 

This  action  is  groundea  upon  a  note  in  writ- 
ing, which  was  certainly  intended  by  the  de- 
feddanti)  to  give  a  credit'to  MTherson.  They 
arc  bound  hj  eveir  principle  of  moral  rectitude 
and  good  faith  to  mllil  those  expectations  which 
they  thus  raised,  and  which  induced  the  plaint- 
iff to  part  with  his  property.  The  evidence 
was  clear  that  the  credit  was  given  upon  the  faith 
of  the  letter. 

Unless,  therefore,  there  is  some  plain  and 
positive  rule  of  law  against  it.  the  action  ought 
to  be  supported. 

In  the  case  cited  from  Espinasse,  the  rule  is 
laid  down  too  broadly.  If  compared  with 
analogous  cases,  it  will  oe  found  to  be  considera- 
bly modified. 

Thus  if  money  be  delivered  by  A.  to  B.,  to 
be  paid  over  to  C.,  although  no  promise  is  made 
by  B.  to  C,  yet  C.  may  recover  the  money  from 
B.  by  an  action  of  assumpsit. 

If  it  be  said  that  in  such  a  case  the  law  raises 
the  assumpsit  from  the  facts,  and  if  the  facts 
49G*]  do  not  imply  *an  assumpsit,  no  action 
will  lay ;  it  may  be  answered,  that  in  the  present 
case  there  is  an  actual  assumpsit  to  all  the  world, 
and  any  person  who  trusts,  in  consequence  of 
that  promise,  has  a  right  of  action. 

It  has  been  suggested  by  the  counsel  for  the 
defendants,  that,  although  an  action  of  assump- 
sit will  not  lay,  yet  possibly  the  plaintiff  mi^ht 
support  an  action  for  the  deceit.  But  an  action 
for  the  deceit  must  be  crounded  upon  the  breach 
of  the  promise.  And  if  an  action  will  lay  in 
any  form,  the  present  seems  to  be  at  least  as 
proper  as  any  other. 

JudginerU  affirmed, 

S.  C.  2  Am.  Lead.  Cas.  298. 
CIted-3  Dill.  78. 


KNOX  AND  CRAWFORD  v.   SUMMERS 
AND  THOMAS. 

An  appeamnce  of  the  defendant  by  attorney  cures 
all  antecedent  irretfularity  of  process. 

Qiiosrc,  whether  a  deputy  marshal  can  plead  In 
abatement,  that  the  cnpiaa  was  not  served  on  him 
by  a  disinterested  perstm  ? 

ERROR  to  the  circuit  court,  of  the  District  of 
Columbia. 
The  plaintiffs  in  error  brought  an  action  of 
debt  on  a  bond  against  the  defendants,  in  the 
court  below,  to  which  the  defendant,  Summers, 
after  oyer  of  the  writ,  pleaded  in  abatement, 
that  on  the  day  of  the  issuing  of  the  original 
writ,  a.s  well  as  on  the  day  of  its  service  on  him, 
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he  was  one  of  the  marshars  deputies,  for  the 
District  of  Columbia,  and  that  the  writ  was  not 
directed  to  a  disinterested  person,  appointed  by 
the  court  of  the  District  of  Columbia,  or  by  any 
justice  or  judge  thereof,  to  execute  the  same. 
To  which  plea  the  plaintiffs  demurred  specially ; 
1st.  Because  the  plea  was  filed  long  after  the 
appearance  of  the  defendant,  Summers;  2d. 
Because,  after  his  appearance  to  the  suit,  no 
objection  can  be  urged  to  the  irregularity  of  the 
service  of  the  process;  8d.  Because,  if  the  pro- 
cess was  irregularly  issued,  directed  or  served, 
the  remedy  was  by  motion  and  not  by  plea :  and, 
4th.  Because  the  process  was  duly  issued,  direct- 
ed and  served.  But  the  court  below  adjudged 
the  *plea  to  be  good,  and  ordered  the  [*497 
writ  to  be  quashed  as  to  both  defendants. 
Whereupon,  the  plaintiffs  sued  out  their  writ  of 
error. 

By  the  28th 'section  of  the  act  of  Congress  of 
the  24th  of  September.  1789,  vol.  i,  p.  66,  it  is 
enacted,  ' '  That  in  all  causes  wherein  the  mar- 
shal, or  his  deputy,  shall  be  a  party,  the  writs 
and  precepts  therein  shall  be  directed  to  sucli 
disinterested  person  as  the  court,  or  any  justice 
or  judge  thereof,  may  appoint:  and  the  person 
so  appointed,  is  hereby  authorized  to  execute 
and  return  the  same." 

Swann,  for  the  plaintiffs  in  error.  The  pro- 
vision of  the  act  of  Congress  was  not  intended 
for  the  benefit  of  the  marshal,  or  his  deputv, 
but  of  the  other  party.  The  word  '*  shall/'  in 
this,  as  in  many  other  cases,  means  f/iay.  It  shall 
be  directed  to  a  disinterested  person,  if  the  other 
party  shall  request  it.  But  if  the  direction  of 
the  writ  to  the  marshal  was  an  informality,  it  is 
cured  by  the  general  appearance  of  the  deputy 
marshal.  Ch.  Litt.  S25;  S  Ld.  Raym.  IS44, 
Blenkiruton  v.  lies.  The  record  states,  that  there 
was  judgment  by  default,  at  the  rules  against 
both  defendants,  and  that  at  the  next  court,  on 
the  motion  of  the  defendants,  by  Walter  Jones, 
Jun. ,  their  attorney,  it  was  ordered  that  the  suit 
be  returned  to  the  rules  for  proceedings  anew. 
At  the  next  rules,  the  record  states,  that  "the 
said  Lewis  Summers,  in  his  proper  jjerson, 
comes  and  defends  the  force  and  injury,  &c. , 
and  prays  oyer  of  the  writ,"  ifec.  So  that  this 
plea  in  abatement  was  not  put  in  until  after  he 
had  appeared  by  his  attorney,  and  set  aside  the 
ofllce  judgment.  • 

But  this  is  not  a  matter  pleadable  in  abate- 
ment. If  a  person  is  improperly  arrested,  his 
remedy  formerly  was  by  a  writ  of  privilege,  but 
now  it  is  by  motion  to  be  discharged.  He  can- 
not plead  it. 

Note.— Appearance  cures  all  defects  in  service 
of  process,  or  to  the  non-service  of  proce^. 
Farrar  v.  United  States,  3  Pet. «». 
Oracle  v.  Palmer,  8  Wheat.  099. 
Carrinarton  v.  Brents,  1  Mclean  167. 
Poilardf  V.  Dwlght,  4  Cranch  421. 
The  Merino,  9  wheat.  391. 
McCoy  V.  Lemons,  Hempst.  216. 
Jones  V.  Andrews,  10  Wall.  327. 

But  does  not  cure  any  want  of  jurisdiction. 
U.  S.  V.  Yates,  6  H«»w.  606. 
Doeper  v.  N.  Y.  Belting  Co.,  11  Blatchf.  76. 
Wheelock  v.  Lee,  74  N.  Y.  495. 

Service  of  summons  by  an  improper  persoa,  as  a 

f)arty,  is  a  mere  irregularity,  and  a  motion  for  re- 
ief  on  that  ground  must  be  made  at  earliest  oppi>r- 
tunity,  and  before  judgment. 

1  NVHif  8  Pract.  540,  541 ;  2  Abb.  Pr.  R.344;  4  EL 
D.  Smith,  428 ;  10  Abb.  Pr.  K.  200 ;  18  Huw.  Pr. 
R.347. 
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C.  Lee,  contra.  When  the  cause  was  sent 
back  to  the  rules  for  proceedings  anew,  it  was 
as  if  nothing  had  been  done  at  the  rules.  Every- 
thing was  io  begin  de  novo.  The  defendant. 
Summers,  is  to  be  considered  as  then  appearing 
for  the  first  time;  and  instantly,  upon  his  ap- 
pearance, he  pleaded  in  abatement  in  propria 
perm/ia. 

498*]  *It  does  not  appear  upon  the  writ 
that  he  was  a  deputy  marshal.  It  could  not, 
therefore,  be  taken  advantage  of  upon  motion. 
Or  if  it  eould,  yet  that  is  not  the  most  regular 
way.  Upon  a  motion,  the  fact  must  appear  by 
affidavit,  and  the  court  must  decide  the  fact. 
But  upon  a  plea,  the  fact  Ls  put  in  issue  and 
tried  by  the  jury,  the  proper  tribunal  to  try  a 
question  of  fact. 

The  law  is  express  and  positive;  "the  writ 
shall  be  directed"  to  a  disinterested  person. 
There  is  no  discretion  in  the  court. 

Where  it  appears  to  the  court,  from  the  writ 
itself,  that  it  ought  to  abate,  there  the  court, 
ex  officio,  ought  to  give  judgment  against  the 
plainfeifF,  though  the  defendant  does  not  plead 
it  in  abatement ;  but  it  is  otherwise  where  it 
does  not  appear  in  the  writ.  4  Bac.  Ahr.  44. 
Where  the  fact  does  not  appear  upon  the  rec- 
ord, it  must  be  pleaded  in  due  time. 

Washington,  J.  The  defendant  could  not 
set  aside  the  office  judgment  without  entering 
his  appearance. 

C.  Lee.  If  such  an  appearance  is  to  cure  all  ante- 
cedent error,  no  plea  in  abatement  could  be  put 
in.  although  the  office  judgment  was  irregularly 
obtained ;  nor  could  the  defendant  take  advan- 
tage of  irregularity  at  the  rules;  although  the 
court  is.  by  the  express  provisions  of  the  law, 
authorized  to  set  aside  the  proceedings  at  the 
rules. 

The  court  were  unanimously  of  opinion,  that 
the  appearance  by  attorney  cured  all  irregu- 
laritr  of  process.  The  aefendant,  perhaps, 
migfit  have  appeared  in  propiia  persona,  and 
directly  pleaded  in  abatement.  But  having 
once  appeared  by  attomev,  he  is  precluded 
from  taking  advantage  of  the  irregularity. 

The  Judgment  reversed,  t?ie  defendiint  ordered 
to  an»icer  over,  and  the  cause  remanded  for 
further  proceedings. 

Rev*ir— 1  Cr.  C.  C.  280. 

Cited— 18  Wall.  298;  Hemp.  216;  Id.  234;  3  Mason 
1«) ;  1  Story  540. 


499*]  *SANDS  r.  KNOX. 

The  non-intercourse  act  of  June  ISth.  1796,  did 
not  impose  any  disability  upon  vessels  of  the  United 
^tateft,  sold  bona  lide,  to  foreigners  j-esidinir  out  of 
the  United  States  duringr  the  exi.-<tence  of  that  act. 

ERROR  to  the  court  for  the  trial  of  impeach- 
ments, and  the  correction  of  errors,  in  the 
state  of  New  York. 

Thoraa>*  Knox,  administrator,  with  the  will 
annexed  of  Raapzat  Heyleger,  a  subject  of  the 
King  of  Denmark,  brought  an  action  of  tres- 
pjuss  r»  et  armis,  in  the  supreme  court  of  judi- 
cature of  the  state  of  New  York,  against  Joshua 
J>ands,  collector  of  the  customs  for  the  port  of 
New  York,  for  seizing  and  detaining  a  schoon- 
er called  the  Jennett,  with  her  cargo.  The 
defendant,  Sands,  pleaded  in  justification,  that 
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he  was  collector.&c. ;  and  that  after  the  Ist  day 
of  July,  1798,  viz.,  on  the  16th  of  November, 
1798,  the  said  schooner,  then  being  called  The 
Juno,  was  owned  by  a  person  resident  within 
the  United  States,  at  Middletown,  in  (bnnecti- 
cut,  and  cleared  for  a  foreign  voyage,  viz. ,  from 
Middletown  to  the  island  of  St.  C-roix.  a  bond 
being  given  to  the  use  of  the  United  States,  as 
directed  by  the  statute,  with  condition  that  the 
vessel  should  not,  during  her  intended  voyage, 
or  bfjfore  her  return  wiihin  the  Ignited  States, 
proceed  or  be  carried,  directly  or  indirectly,  to 
any  port  or  place  within  the  territory  of  the 
French  Republic,  or  the  dependenciesthereof, 
or  any  place  in  the  West  Indies,  or  elsewhere, 
under  the  acknowledged  government  of  France^ 
unless  by  stress  of  weather,  or  want  of  provis- 
ions, or  by  actual  force  or  violence,  to  he  fully 
proved  and  manifested  before  the  acquittance 
of  such  bond ;  and  that  such  vessel  was  not,  and 
should  not  be,  employed  "during  her  said  in- 
tended voyage,  or  before  her  return  as  afore- 
said, in  any  traffic  or  commerce,  with  or  for 
any  person  resident  within  the  territory  of  that 
republic,  or  in  any  of  the  dependencies  thereof. 
That  afterwards,  on  the  8th  of  December,  1798, 
she  did  proceed,  and  was  volimtarily  carried 
from  Middletown  to  the  island  of  St.  CrOix,  in 
the  West  Indies;  and  from  thence,  before  her 
return  within  the  United  Sfates,  to  Port  de  Paix 
in  the  island  of  St.  Domingo,  being  then  a  place 
under  the  acknowledged  government  of  France, 
without  being  obliged  to  do  so  by  stress  of 
weather,  or  *want  of  provisions,  or  [*500 
actual  force  and  violence ;  whereby,  and  accord- 
ing to  the  form  of  the  statute,  the  said  schooner 
and  her  cargo  became  forfeited,  the  one-half 
to  the  use  of  the  United  States,  and  the  other 
half  to  the  informer;  by  reason  whereof  the 
defendant,  being  collector,  <fcc. ,  on  the  1st  of 
July,  1799,  arrested,  entered  and  took  posses- 
sion of  the  said  vessel  and  cargo  for  the  use  of 
the  United  States,  and  detained  them  as  men- 
tioned in  the  declaration,  and  as  it  was  lawful 
for  him  to  do. 

The  plaintiff,  in  his  replication,  admitted 
that  the  defendant  wa.s  collector.  &c. ;  that  at 
the  time  she  sailed  from  Middletown  for  St. 
Croix,  she  was  owned  by  a  person  then  resi- 
dent of  the  Unitctl  States;  and  that  a  bond  was 
given  as  stated  in  the  plea;  but  alleged,  that 
she  sailed  directly  from  Middletown  to  St. 
Croix,  where  she^arrived  on  the  1st  of  Febru- 
ary, 1799,  the  said  Island  of  St.  Croix  then  and 
vet  being  under  the  government  of  the  King  of 
t)enmark.  That  one  Josiah  Savage,  then  and 
there  being:  the  owner  and  pos.sessor  of  the  said 
vessel.  Hold  her,  for  a  valuable  consideration,  at 
St.  €roix,  to  the  said  Raapzat  Heyleger.  who 
was  then,  and  until  his  death  continued  to  be, 
a  subject  of  the  King  of  Denmark,  and  resident 
at  St.  Croix ;  who,  on  the  1st  of  March  follow- 
ing, sent  the  said  vessel,  on  his  own  account, 
and  for  his  own  benefit,  on  a  voyage  from  Port 
de  Paix  to  St.  Croix,  without  that,  that  she  was 
at  any  other  time  carried,  Ace. 

To  this  replication  there  was  a  general  de- 
murrer and  joinder,  and  judgment  for  the 
plaintiff,  which,  upon  a  writ  of  error  to  the 
court  for  the  trial  of  impeachments  and  correc- 
tion of  errors  in  the  state  of  New  York,  was 
atlirmed. 

The  defendant  now  brought  his  writ  of  error 
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to  this  court,  under  the  2oth  section  of  the  ju- 
diciary act  of  the  United  Stales,  nol.  i,  p.  63. 

The  only  question  which  could  be  made  in 
this  court,  was  upon  the  construction  of  tlie  act 
of  Congress,  of  June  18th,  1798,  tol.  4,  p.  129, 
commonly  called  the  non-intercourse  act;  the 
1st  st»ctioii  of  which  is  in  these  words:  *'  That 
no  ship  or  vessel,  owned,  hired  or  employed. 
^O 1*]  *wholly  or  in  part, by  any  person  resident 
within  the  United  States,  and  wKich  shall  depart 
therefrom  af fer  the  Ist  day  of  July  next,  shall 
be  allowed  to  proceed  directly,  or  from  any  in- 
termediate port  or  place, to  any  port  or  place  with- 
in the  territory  of  the  French  Republic,  or  the 
dependencies*  thereof,  or  to  any  place  in  the 
"West  Indies,  or  elsewhere,  under  the  acknowl- 
edged government  of  France,  or  shall  be  em- 
ployed in  any  traffic  or  -commerce  with  or  for 
any  person  resident  within  the  jurisdiction  or 
under  the  authority  of  the  French  Republic. 
And  if  any  ship  or  Vessel,  in  any  vjoyage  there- 
after commencing,  and  before  her  return  within 
the  United  States,  shall  be  voluntarily  carried, 
or  suffered  to  proceed  to  any  French  port  or 
place  as  aforesaid,  or  shall  be  emplcwed  as 
aforesaid,  contrary  to  the  intent  hereof,  every 
such  ship  or  vessel,  together  with  her  c^rgo, 
shall  be  forfeited,  and  shall  accrue,  the  one- 
half  to  the  use  of  the  United  States,  and  the 
other  half  to  the  use  of  any  person  or  persons, 
citizens  of  the  United  States,  who  will  inform 
and  proseciite  for  the  same;  and  shall  he  liable 
to  be  seized,  prosecuted  and  condemned,  in  any 
circuit  or  district  court  of  the  United  States 
which  shall  be  holden  within  and  for  the  dis- 
trict where  the  seizure  shall  l)e  made." 

The  condition  of  the  bond  stated  in  the  plea 
corresponded  exactly  with  that  required  by  the 
2d  section  of  the  act. 

The  70th  section  of  the  act  of  2d  of  March, 
1799,  rjA..  4,  p.  390,  makes  it  the  duty  of  the 
several  officers  of  the  customs  to  seize' any  ves^ 
sel  liable  to  seizure,  under  that  or  any  other  act 
of  Congress  respecting  the  revenue. 

C.  Lee.  for  the  plaintiff  in  error. 

The  question  is,  whether  the  act  of  Congress 
does  not  impose  a  disability  upon  the  vessel 
itself? 

This  vessel  was  clearly  within  the  literal  pro- 
hibition of  the  act.  She  was  **  owned  wholly 
by  a  person  resident  within  the  United  States,  ' 
She  did  "depart  therefrom  after  the  1st  day  of 
July  (then)  next."  She  did  "proceed  from  an 
intermediate  jwrt  or  place,  to  a  place  in  the 
West  Indies,  under  the  acknowledged  govern- 
ment of  France."  She  was  also  a  vessel  which, 
502*]  *'  in  a  voyage  ^thereafter  commencing, 
and  before  her"  return  within  the  United 
States,"  was  "  voluntarily  carried,  or  suffered 
to  proceed,  to  a  French  port."  She  had,  there- 
fore, done  and  suffered  every  act  which,  accord- 
ing to  the  letter  of  the  law,  rendered  he*r  liable 
to  forfeiture,  seizure  and  condemnation. 

It  is  true  that  the  decision  of  this  court,  in 
the  case  of  the  Charming  Betsy,  ante,  ml.  £,  p. 
115,  seems  at  tirst  view  to  be  against  us.  But 
the  present  question  was  not  made,  and  could 
not  arise,  in  that  case,  because  that  vessel  had 
not  been  to  a  French  port,  nor  had  she  returned 
from  a  French  port  to  the  United  States.  If 
such  a  trade  as  the  present  case  presents  were  to 
l)e  permitted,  the  whole  object  of  the  non -inter- 
course act  would  be  frustrated.     A  vessel  of  the 

512 


United.  States  may,  according  to  the  judgment 
in  the  case  of  Xhe  Charming  Jlietsy,  be  sold  and 
transferred  to  a  Dane,  and  he  may  trade  with 
her  as  he  pleases ;  but  we  .say  it  is  with  this  pro- 
viso, that  he  does  not  send  Ler  from  a  French 
port  to  the  United  States.  He  takes  the  vessel 
with  that  restriction.  If  he  trades  to  the  United 
States,  he  is  bound  to  know  and  respect  their 
laws.  The  intention  of  the  law  was  not  only  to 
prevent  American  citizens,  but  American  ves- 
sels, from  carrying  on  an  intercourse  with 
French  ports. 

The  case  of  the  Charming  BeU^  was  under 
the  act  of  Februarv,  1800;  but  the  present  case 
arises  under  that  of  1798,  which  is  very  different 
in  many  respects. 

The  opinion  in  that  case,  so  far  as  it  was  not 
upon  points  necessarily  before  the  court,  is  open 
to  examination. 

Neither  the  words  of  the  law.  nor  the  form  of 
the  bond,  make  an^  exception  of  the  case  of  the 
sale  and  transfer  of  the  vessel  before  her  return. 
If,  therefore,  a  sale  is  made  it  must  be  subject 
to  the  terms  of  the  law ;  and  although  the  vessel 
may  not  be  liable  to  seizure  upon  the  high  seas, 
yet  upon  her  return  to  the  United  States,  it 
became  the  duty  of  the  custom  house  officer  to 
seize  her.  The  law  ought  to  be  so  construed  as 
to  carry  into  effect  the  object  intended.  That 
object  was,  to  cutoff  aU  intercourse  with  France, 
and  by  that  means  compel  her  to  do  justice  to 
the  United  States.  But  if  this  provision  of  the 
law  is  to  be  so  easily  eluded,  France  will  be  in 
a  better  ^situation  than  before,  for  she  [*C»03 
will  receive  her  usual  supplies,  and  we  shall  be 
weakened  by  the  loss  of  the  carrying  trade. 

Bayard,  contra,  was  stopp^  by  the  Court. 

Marshall,  Ch.  J.  If  the  question  is  not 
involved,  whether  probable  cause  will  justify 
the  seizure  and  detention ;  if.  there  are  no  facts 
in  the  pleadings  which  show  a  ground  to  sus- 
pect that  there  was  no  bona  fide  sale  and  trans- 
fer of  the  vessel,  the  court  does  not  wish  to  hear 
an}'  argument  on  the  part  of  the  defendant  in 
error. 

It  considers  the  point  as  settled  by  the  opinion 
given  in  the  case  of  the  Cluirvdng  Betsy,  with 
which  opinion  the  court  is  well  satisfied. 

The  law  did  not  intend  to  affect  the  sale  of 
vessels  of  the  United  States,  or  to  impose  any 
disability  on  the  vessel,  after  a  bona  fide  sale  and 
transfer  to  a  foreigner. 

Judgment  affirmed. 


RANDOLPH  tj.  WARE. 

A  promise  by  a  merchant's  factor  that  be  would 
write  to  his  principal  totfetiDSunuioe  done,  does  not 
bind  the  principal  to  Insure.  ■ 

THIS  was  an  appeal  from  a  decree  of  the  cir- 
cuit court  for  the  district  of  Virginia,  which 
dismissed  the  complainant's  bill  in  equity. 

Ware,  the  executor  of  Jones,  surviving  part- 
ner of  the  house  of  Farrel  &  Jones^  British 
merchants,  had  in  the  same  court,  at  June  term, 
1800,  obtained  a  decree  a^inst  Wilham  Ran- 
dolph, administrator  de  bonis  non,  with  the  will 
annexed,  of  Peyton  Randolph,  for  a  large  sum 
*of  money,  with  liberty  to  William  Ran- [*504: 
dolph  to  file  this  bill  against  Ware,  for  relief  in 
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nifTATd  to  50  hog8head«  of  tobticco,  sliipped  in 
September,  1771,  in  the  ship  Planter,  Captain 
OawHey,  and  consigned  to  Farrel  &  Jones;  a 
credit  for  which  had  been  claimed,  but  was  by 
the  decree  disallowed. 

The  tobacco  never  came  to  the  hands  of  Par- 
rel «&  Jones,  having  been  lost  at  sea  without 
being  insured. 

The  appellant  contended  that  he  was  entitled 
to  a  credit  for  the  customary  innurance  price  of 
the  tobacco,  viz.,  10^.  per  hogshead,  with  in- 
terest. 

1.  Because,  from  the  usage  of  the  trade  be- 
tween the  Virginia  planter  and  the  British  mer- 
chant, it  was  the  dut}**  of  the  latter  to  have 
insured  the  tobacco,  and  that  having  failed  so 
to  do.  he  is  responsible  as  insurer. 

2.  Because  Thomas  Evans,  the  appellee's 
agent  for  soliciting  consignments  and  manag- 
ing this  business,  liavlnj'  promised  to  get  the 
insurance  done,  it  is  equivalent  to  the  promise 
of  his  principals,  Farrel  &  Jones,  and  they  are 
responsible  for  tlie  consequences. 

3.  It  was  contended  that  the  claim,  under  all 
circumstances  disclosed  in  the  record,  if  not  fit 
to  be  decreed  according  to  the  prayer  of  the  bill. 
apf>ears  to  be  of  a  nature  proper  to  be  decided  in 
a  court  of  law,  in  pui"suance  of  an  order  of  the 
court  of  equity;  and,  therefore,  that  the  decree 
shofild  be  reversed,  and  an  order  made  direct- 
ing a  trial  at  law,  to  ascertain  whether  the 
appellee  is  not  liable  to  the  appellant  for  the 
value  of  the  tobacco,  and  the  interest  from  the 
month  of  September,  1772,  as  standing  in  the 
plac»e  of  insurer  thereof. 

C.  Lee,  for  the  appellant. 

1.  The  common  course  of  the  trade  was 
for  the  British  merchant  to  cause  insurance  to 
be  made,  upon  notice  of  the  shipment  of  tobacco ; 
and  it  appears  by  the  letters  exhibited  in  this 
record,  that  Farrel  &;  Jones  did,  without  any 
sx)ecial  orders,  cause  insurance  to  be  made  on 
sonae  of  the  tobacco  shipped  by  Randolph's  ex- 
ecutors. 

€^05*]  *Thus.  in  their  letter  of  August  1, 
1769,  to  Richard  Randolph,  they  say.  "  We 
have  made  the  following  insurance  on  the  .True 
Patriot,  for  the  two  estates,  viz.,  480/.  on  40 
hogshea<ls.  W.  Randolph's  estate;  816/.  on  68 
hogsheads,  P.  Randolph's,"  but  say  nothing  of 
having  received  orders  therefor.  And  again, 
August  10,  1769,  "Wo  have  made  816/.  insur- 
auce  on  the  True  Patriot,  on  68  hogsheads,  which 
Ct&ptain  Cawsey  informs  us  he  is  to  have. " 

It  is  true,  that  on  the  15th  of  August,  1771, 
they  say,  *•  Captain  Cawsey  writes  us  that  he  is 
promised  67  hogsheads  of  the  estate's  tobacco, 
but  we  have  received  no  orders  for  insurance. " 
But  they  had  received  no  orders  for  the  insur- 
aoce  they  made  in  August,  1769,  on  the  68  hogs- 
heads which  Captain  Cawsey  informed  themhe 
WHS  to  have.  The  executors  had  a  ri^ht  to  ex- 
l>ect,  that  as  Farrel  &  Jones  had  made  insurance 
without  orders  on  the  68  hogsheads,  by  the  True 
Patriot,  they  would  also  have  insurance  made 
on  (he  'A)  hogsheads  by  the  Planter. 

The  appellee's  amended  answer,  put  in  after 
Xlihi  point  was  known,  does  not  pretend  that  any 
orders  were  given  for  the  insurance,  made  in 
1 769,  on  the  68  hogsheads.  And  in  the  accounts 
of  Farrel  &  Jones,  there  are  many  charges  of 
premiums  on  insurances,  for  which  no  onlers 
appear  to  have  been  given. 
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2.  But  the  deposition  of  P.  L.  Grymes  goes 
to  estabUsh  an  agreement,  on  the  part  of  Evans, 
the  agent  of  Farrel  &  Jones,  to  get  insurance 
done  upon  the  50  hogsheads  in  question. 

This  deposition  is  corroborated  by  the  fact, 
that  in  the  correspondence  produced  there  is  no 
letter  of  the  executors  rescKecting  the  shipment 
of  that  parcel  of  tobacco.  They  relied  altogether 
upon  the  promise  of  Evans. 

No  argument  against  the  claim  can  arise  from 
the  length  of  time  which  elapsed  before  it  was 
made.  The  estate  of  Randolph  was  acknowl- 
edged to  be  indebted ;  the  executors,  therefore, 
would  not  bring  a  suit.  It  was  time  enough  to 
exhibit  their  claim  when  suit  was  brought 
*against  them.  Besides,  from  1774  to  [*506 
1783,  the  war  interposed;  after  that  time  until 
the  suit  was  brought,  the  courts  of  justice  were 
absolutely  shut,  or  legal  impediments  existed  to 
the  recovery  of  British  debts.  The  executors, 
also,  might  have  been  ignorant  of  their  right. 
This  suit,  therefore,  ought  to  be  considered  as 
if  it  had  been  instituted  in  1775. 

3.  This  is  a  claim  proper  to  be  settled  in  a 
court  of  law.  There  is  a  difference  between  a 
case  where  the  chancellor  will  order  an  issue  at 
law  to  be  trieci,  to  satisfy  or  inform  his  con- 
science, and  where  the  whole  claim  is  a  matter 
properly  cognizable  at  law. 

P.  B.  Key,  contra. 

1.  There  is  no  evidence  in  the  record  of  such 
a  genera]  usage  of  the  trade^  as  is  cont-ended  for 
by  the  appellant.  And  if  there  had  been,  the 
voluminous  correspondence  exhibited  in  the 
cause,  shows  most  clearly  that  it  did  not  exist 
in  the  negotiations  between  the  present  parties. 
For  it  proves,  that  in  almost  every  instance, 
where  the  Randolphs  shipped  tobacco,  they 
ordered  insurance  to  be  made  at  the  time  they 
^ve  notice  of  the  shipment.  Farrel  &  Jones, 
in  their  letter  of  August  6th,  1770,  (stated  in 
the  appellee's  answer,)  say,  **  We  made  no  in- 
surance on  the  Virginian,  though  we  were  a 
little  uneasy  that  so  large  a  quantity  as  66 
hogsheads  were  ventured  home  without  it,  for 
it  is  our  rule  not  to  make  any  insurance,  with- 
out orders,  upon  tobacco;  which  you  will  please 
to  remember. " 

On  the  15th  of  August,  1771,  they  say, 
•*  Captain  Cawsev  writes  us  that  he  is  promised 
67  hogsheads  of  the  estate's  tobacco,  but  we 
have  received  no  orders  for  insurance. " 

On  the  17th  of  September,  1771,  the  tobacco 
in  question  was  shipped.  On  the  10th  of 
December,  1771,  Farrel -&  Jones  write  to  the 
Randolphs  as  follows:  "  We  wrote  you  the  15th 
of  August,  by  the  True  Patriot,  Captain  Asel- 
by,  to  which  we  refer.  We  observe  by  our 
agent  Mr.  Evans's  letter,  that  you  have  shipped 
50  hotheads  of  the  estate's  tobacco  on  ho&rd 
Captain  Cawsey,  and  it  gives  us  great  concern 
to  find  you  ordered  no  ♦insurance  on  [*507 
tliem,  tliough  we  wrote  you  in  August,  1770, 
tliat  we  never  made  any  insurance  on  tobacco 
without  orders;  as  we' are  much  afraid  some 
accident  has  happened  to  him.  He  has  now 
been  sailed  from  Virginia  twelve  weeks,  and  by 
accounts  we  have  from  captains  who  sailed 
from  America  about  that  time,  he  must  have 
had  dreadful  weather  in  a  few  days  after  he 
came  out.  We  think  there  is  no  other  chance 
for  him,  but  that  he  has  last  his  masts  imd 
obliged  to  bear  away  for  the  W^est  Indies." 
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In  their  letter  to  the  Randolphs  of  4th  April, 
1772,  they  say,  "You  have  also,  endosed,  the 
estate's  account  current  to  the  81st  December, 
balance  in  our  favor  •  I.  if  any  error,  you 
will  please  to  advise  us." 

And  in  August  15,  1772,  they  say,  "  As  yet 
we  have  received  no  orders  for  insurance  on  the 
Elizabeth,  on  account  of  the  estate.  If  any 
tobacco  is  shipped  in  her,  we  hope  to  receive 
directions  in  time  to  prevent  the  like  accident  as 
happened  last  year." 

On  28d  of  April.  1778,  they  say,  *'  Having 
settled  the  account  current  agreeable  to  what 
Mr.  Evans  wrote  us,  we  send  it  to  you  enclosed. 
Balance  in  our  favor  I.  if  any  error,  please 

to  advise." 

On  the  10th  of  August,  1774,  they  write, 
**  You  have  also,  enclo^,  the  estate's  account 
current  to  dlst  December  last;  balance  in  our 
favor  I.  if  any  error,  please  to  advise." 

And  on  the  10th  of  March,  1778,  they  sent 
the  estate's  account  current  to  81st  of  Decem- 
ber, with  the  same  request,  '*if  any  error, 
please  to  advise." 

Here  the  correspondence  was  closed  by  the 
war;  after  which,  in  1788,  the  house  of  !Parrel 
&  Jones  sent  out  an  agent,  Mr.  Hanson,  who 
was  known  as  such  to  the  Randolphs,  and  who, 
in  that  capacity,  transacted  business  with  them, 
and  who  contmued  in  Virginia  until  the  year 
1800. 

508*]  *During  the  whole  of  this  period,  of 
nearly  80  years,  not  a  sellable  was  said  of  any 
claim  against  Farrel  &  Jones,  on  account  of 
the  50  hogsheads  of  tobacco  lost  in  the  Planter. 

In  addition  to  all  this,  it  appeared,  by  the 
exhibits  in  this  cause,  that  some  time  in  June, 
1772,  after  the  loss  of  the  tobacco  was  known 
to  the  Randolphs,  they  gave  their  bond,  ante- 
dated on  the  1st  of  January,  1772,  for  the  bal- 
ance then  due,  without  any  credit  being  given 
for  the  lost  tobacco. 

2.  But  it  is  contended  that  Farrel  &  Jones 
had,  in  some  instances,  made  insurance  without 
orders,  and.  therefore,  they  were  bound  to  do 
it  in  this  instance. 

We  deny  the  fact.  Although,  in  one  or  two 
instances,  Farrel  &  Jones  have  in  their  letters 
mention^  having  made  insurance,  without 
stating  it  to  be  by  order,  yet  it  does  not  follow 
that  no  orders  were  given.  And  the  whole 
general  tenor  of  the  correspondence  shows  that 
it  was  not  their  usual  practice  to  insure  without 
orders. 

8.  The  appellant  relies  upon  the  affidavit 
of  Grymes  to  show  that  Evans,  the  agent  of 
Farrel  &  Jones,  promised  to  have  insurance 
done. 

This  affidavit  appears  in  the  transcript  of  the 
record,  without  date,  place  or  drcumstanoe.  It 
does  not  appear  to  have  been  sworn  before  any 
magistrate  competent  to  administer  an  oath, 
ana  no  cross-examination,  nor  any  thing  to 
show  upon  what  occasion  it  was  made.  It  is 
uncertam  in  itself,  uncorroborated  by  any  other 
part  of  the  testimony,  and  inconsistent  with  tlie 

general  tenor  of  it.  He  says  the  conversation 
appened  early  in  the  year;  but  the  tobacco 
was  shipped  m  September.  His  words  are, 
"He  the  said  Evans  informed  the  aforesaid 
Peyton  and  Richard  Randolph,  that  he  was 
writing  to  the  aforesaid  house  of  Farrel  & 
Jones,  that  he  would  direct  insurance  to  be 
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made,"  "and  that  they  need  give  themselves 
no  further  trouble  in  the  business." 

*The  long  time  which  had  elapsed  [♦509 
before  this  deposition  was  mad^,  (probably  80* 
years,)  renders  its  contents  of  very  little  weight, 
especially  as  there  were  a  number  of  shipments 
of  tobacco  made  at  different  times  in  the  same 
ship,  and  he  swears  the  conversation  happened 
early  in  the  year.  It  appears  from  the  corre- 
spondence, that  early  in  the  year  preceding, 
viz.,  1770,  the  same  ship  had  been  loaded  witb 
tobacco  at  the  same  place ;  and  this  renders  it 
probable  that  Mr.  Giymes  had  mistaken  the 
year. 

But  admitting  that  it  proves  all  that  is  con- 
tended, yet  Evans  was  not  competent  to  bind 
his  principal  to  insure;  it  was  not  a  matter 
within  his  agency. 

Johnson,  J.  I  found  my  opinion  in  this 
case  upon  a  single  consideration.  It  was  incum- 
bent on  the  appellant  to  show  that  Evans's  neg- 
lecting to  comply  with  his  promise  to  insure, 
made  Farrel  &  Jones  liable.  I  think  it  did  not, 
because  it  appears  that  Farrel  &  Jones  did  not 
generally  hold  themselves  bound  to  insure  ship- 
ments or  tobacco,  without  receiving  express  in- 
structions to  do  so.  It  was,  thereiore,  incum- 
bent upon  the  executors  of  Randolph  to  com- 
municate such  instructions  to  Farrel  &  Jones. 
If  they  confided  in  the  promise  of  Evans  to- 
give  these  instructions,  it  was  to  their  own 
prejudice.  And  although  the  failure  of  Evans 
to  do  so  certainly  made  him  personally  liable  to* 
them,  yet  it  could  not  produce  a  liability  in 
Farrel  &  Jones.  So  far  as  EvfFns  was  intrusted 
to  do  an  act  incumbent  on  the  appellant's  testa- 
tor himself  to  do,  he  was  the  agent  of  the- 
executors  of  Randolph,  and  not  of  Farrel  & 
Jones. 

Washington,  J.  In  this  case  it  appears 
that  a  letter  was  written  by  Farrel  &  Jones,  in 
August,  1770,  notifying  the  executors  of  Ran- 
dolph that  they  would  not  make  insurance 
without  orders.  And  it  is  sl^own  also,  that  the 
Randolphs  were  accustomed  to  give  orders  for 
insurance  whenever  they  wish^  to  have  it 
made.  Whatever,  then,  may  be  the  general 
usage  of  the  trade,  it  will  not  apply  to  the  pres- 
ent case. 

♦The  deposition  of  Girmes  comes  ['ISIO 
in  a  very  questionable  shape.  It  speaks  of 
things  80  years  ago,  and  in  very  uncertain 
language.  But  admitting  for  a  moment  that 
it  applies  to  this  shipment,  Evans  had  not 
authority  to  bind  his  principal  by  a  promise  to 
insure.  He  did  not  promise  for  them,  but 
promised  for  himself,  that  he  would  write  ta 
them  to  make  insurance.  This,  it  is  admitted, 
he  did  not  do.  Are  Farrel  &  Jones  liable  for 
his  personal  enga^ment? 

But  the  deposition  of  Grymes  is  not  only 
uncorroborated,  but  opposed,  by  the  other  evi- 
dence in  the  cause,  if  the  Randolphs  relied 
upon  this  supposed  engagement  of  Evans,  why 
did  they  give  their  bona  in  1772,  nine  months 
after  the  loss,  and  long  after  they  had  notice 
of  the  loss,  for  the  balance  of  the  account, 
without  demanding  a  credit  for  the  lost  tobacco  ^ 
Three  accounts  current  were  sent  them  for  the 
years  1772,  1778  and  1774,  at  several  times,  and 
they  were  requested  at  each  time  to  examine 
them,  and,  if  they  contained  any  error,  to  ad- 
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vise  Farrel  &  Jones  of  it.  By  not  doing  this, 
they  haye  given  strong  evidence  that  there  was 
no  such  agreement  wUh  Evans,  that  there  was 
no  error  in  the  accounts,  and  that  Mr.  Grymes 
must  have  heen  mistaken,  or  that  his  deposition 
refers  to  some  other  transaction. 

Patrrson,  J,  The  complainant  filed  a  cross 
bill  to  obtain  credit  for  50  hogsheads  of  tobac- 
co, which  were  shipped  on  board  the  Planter, 
the  17th  September,  1771,  bvRichard  and  Pev- 
ton  Randolph,  executors  of  William  Randolpn. 
and  consigned  to  Farrell  &  Jones,  merchants, 
at  Bristol,  in  England.  The  tobacco  was  not 
insured.  The  Planter  foundered  at  sea,  and 
the  tobacco  was  lost.  The  question  is,  who 
shall  sustain  the  loss?  It  is  contended,  on  the 
part  of  the  representatives  of  the  Randolphs, 
that  Farrel  &  Jones  ought  to  have  insured  the 
tobacco,  and,  not  having  done  so,  they  have 
made  themselves  liable  to  the  amount,  as  if  it 
had  been  insured.  To  establish  this  position, 
the  counsel  for  the  complainant  has  taken  the 
following  grounds. 

Ist.  From  the  nature  and  usage  of  the  trade 
between  the  Virginia  planter  and  the  English 
ftl  1*]  merchant,  it  was  *the  duty  of  the  lat- 
ter to  have  insured  the  tobacco,  and  failing  so 
to  do,  he  is  responsible  as  the  insurer. 

2d.  That  Thomas  Evans,  the  agent  of  Farrel 
&  Jones,  having  promised  to  have  insurance 
made,  it  is  equivalent  to  the  promise  of  his  prin- 
cipals, Farrel  &  Jones,  and  they  were  respon- 
sible for  the  consequences. 

As  to  the  first  point,  no  usage  has  been  proved. 
And  if  the  usage  did  exist,  tnis  case  was  taken 
out  of  it ;  as  it  appears  by  the  whole  course  of 
correspondence  between  the  parties,  that  Far- 
rel &  Jones  never  did  insure  tobacco  without 
orders;  and  that  the  Randolphs  gave  them 
orders  to  effect  insurances  on  tobacco,  when- 
ever they  thought  it  expedient  or  necessary. 

Great  stress  is  laid  on  the  contract  which,  it 
is  stated,  was  entered  into  between  the  Ran- 
dolphs and  Thomas  Evans,  the  agent  of  Farrel 
&  Jones.  The  contract  is  founded  on  the 
deposition  of  Philip  Grymes.  This  deposition 
is  certainly  open  to  the  Htrictures  which  have 
been  made  upon  it  by  the  counsel  on  the  part 
of  the  defendant.  It  does  not  appear  when, 
and  before  whom,  the  (^position  was  taken. 
The  deposition  is  ear  parte,  for  neither  the 
defendant  or  his  attorney  had  an  opportunity 
to  cross-examine  the  witness.  If  it  was  taken 
at  or  about  the  time  that  the  bill  was  filed,  then 
it  is  liable  to  the  objections  resulting  from  the 
frailty  and  uncertainty  of  memory,  and  the 
misconception  or  misconstruction  of  words  used 
in  a  general  conversation,  after  a  long  period 
of  time,  exceeding  twenty  years.  Besides,  the 
c^uantitf  of  tobacco  to  be  insured  was  not  men- 
tioned in  the  course  of  the  conversation,  nor 
does  it  appear  that  it  was  at  any  time  afterwards 
communicated  to  the  agent ;  and  unless  the  quan- 
tl^  was  ascertained,  an  insurance  could  not  be 
edtfected.  How  this  paper,  purporting  to  be  a 
deposition,  became  annexed  to  the  bill,  I  have 
not  been  able  to  discover  from  the  proceedings; 
and  if  it  be  admitted  as  a  piece  of  evidence  in 
the  cause,  its  credit  is  much  impaired  in  con- 
sequence of  the  observations  already  made. 

The  acts  of  the  agent  bind  the  principal ;  and 
supposing  Evans    to  have    been  the  general 
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agent  of  Farrel  *&  Jones,  it  may  well  [*5 1 2 
be  questioned,  whether  his  undertaking  to  in- 
sure is  obligatory  upon  them ;  as  it  is  manifest, 
from  the  correspondence  between  the  lian- 
dolphs  and  Farrel  &  Jones,  that  the  latter  did' 
not  insure  tobacco  without  express  orders  for 
the  purpose ;  that  the  Randolphs  wrote  to  them 
to  insure,  when  they  deemed  an  insurance 
proper.  The  fair  inference  is,  that  if  Evans 
engaged  to  have  an  insurance  made  in  this  in- 
stance by  Farrel  &  Jones,  it  was  a  personal  con- 
tract on  his  part,  which  bound  himself  and  no 
other,  and  for  the  performance  of  which  he  was 
responsible  in  his  private  character.  Orders 
for  insurance  were  invariably  transmitted  by 
the  Randolphs  to  Farrel  &  Jones,  and  not  com- 
municated to  them  through  the  medium  of 
Evans,  unless  the  present  should  be  considered 
as  an  exception.  Under  such  circumstances, 
the  Randolphs,  if  they  relied  on  the  promise 
of  Evans,  must  look  to  him  individually,  and 
not  through  him  to  Farrel  &  Jones.  By  this 
promise,  Evans  bound  himself,  and  not  the 
firm. 

The  house  of  Farrel  &  Jones  transmitted  an- 
nually their  accounts  to  the  Randolphs ;  they  did 
so  for  the  year  1771,  after  the  loss  of  the  tobacco, 
which  it  is  admitted  was  not  passed  to  the  credit 
of  the  Randolphs.  The  bond  given  for  the  bal- 
ance is  dated  the  1st  January,  1772,  though, 
from  the  letter  of  the  4th  April,  17?2,  it  was  not, 
probablv,  executed  till  some  months  after  its 
date.  It  was  made  to  bear  date  the  Ist  Jan- 
uary, 1772,  that  it  misht  correspond  with  the 
accounts  rendered,  and  carry  interest  from  tiiat 
period.  Farrel  &  Jones  annually  rendered 
regular  and  stated  accounts  to  the  Randolphs 
of  their  mutual  dealings  in  the  years  1772, 1778, 
and  1774;  and  in  a  letter  of  the  former  to  the 
latter,  Farrel  &  Jones  particularly  requested 
that  errors,  if  any  occurred,  shouM  be  pointed 
out,  that  they  might  be  rectified.  But  the  Ran- 
dolphs made  no  objections^  they  made  no  men- 
tion of  the  tobacco  which  was  lost,  nor  did  they 
ever  intimate  an  opinion  that  Farrel  «&  Jones 
were  liable  for  its  amount.  Why  this  silence, 
this  acquiescence?  The  period  of  the  war  we 
will  let  pass  without  animadversion,  as  no  deal- 
ings or  communication  took  place  l)etween  the 
parties.  Evans  died  in  1778.  In  1780  Hanson 
was  appointed  the  agent  of  Farrel  «fe  Jones.  It 
was  never  sug^ted  to  Hanson  that  the  Ran- 
dolphs, ♦or  their  representatives,  claim- [*5 13 
ed  an  allowance  for  the  tobacco;  no  intention 
was  manifested  to  charge  Farrel  &  Jones  with 
it,  until  an  action  was  commenced  on  the 
bond,  in  1793,  or  1794,  when,  for  the  first  time, 
a  claim  was  set  up  for  the  tobacco.  Mr.  Lee 
has  endeavored  to  account  for  this  silence  and 
acuuiescence,  but  not  in  a  satisfactory  manner; 
and  it  is  probable  that  the  Randolphs  never 
thought  of  making  any  demand,  because  they 
were  convinced  that  they  had  no  right  to  do  so, 
and  that  they  must  sustain  the  loss  themselves, 
as  they  had  neglected  to  order  Farrel  &  Jonc^  to 
make  the  insurance.  It  was  a  loss  justly  im- 
putable to  their  own  neglect  or  imprudence;  or 
if  not,  tlien  they  intended  to  stand  their  own 
insurers. 

Farrel  «&  Jones  expressed  regret  whenever 
they  received  no  orders  to  insure;  an<l  this 
flowed  from  the  nature  and  situation  of  their 
accounts  and  dealings:  for  as  the  I^ndolphs 
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were  indebted  to  the  firm,  in  a  large  amount, 
it  became  the  interest  of  Farrel  &  Jones  that 
the  tobacco  should  be  insured,  as  it  wsh  property 
intended  to  be  appropriated  towards  the  pay- 
ment of  the  debt  due  to  them.  The  loss  ren- 
dered the  Randolphs  the  less  able  to  pay,  and 
increased  the  risk  of  Farrel  &  Jones,  by  dimin- 
ishing their  security.  An  insurance,  there- 
fore, of  the  property  of  the  debtor,  must  have 
l)een  beneficial  and  satisfactory  to  the  creditor. 
But  this  insurance,  it  seems,  the  house  of  Far- 
rel &  Jones  never  thought  themselves  author- 
ized to  make,  unless  they  received  immediately 
from  the  Randolphs  explicit  directions  for  the 
puri)ose. 

The  charge  is  stale.  The  claim  comes  too 
late;  it  is  brought  forward  after  a  sleep  of  near 
80  years,  during  which  i)eriod  the  original  par- 
ties and  their  agents  have  disappeared  and  are 
no  more.  An  acquiescence  for  such  a  length  of 
time,  and  under  such  circumstances,  is  too  stub- 
born and  inveterate  to  be  surmounted.  The 
claim  was  put  into  oblivion ;  and  there  it  ought 
to  have  remained.  A  court  of  equity  should 
not  interpose  in  a  case  of  this  kind ;  and,  there- 
fore, the  deci^ee  pronounced  )>y  the  circuit  court 
ought  to  l)e  affirmed. 

CusiiiNo,  ./..  concurred. 

Judgnient  affirmed. ' 

1.— Marshall,  (li.  J.,  did  not  sit  in  tJie  «ui»e,  hav- 
ing decided  it  In  the  {.■anirt  l>el<>w. 
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A  certiorari  will  be  awarded  upon  a  sugsrestion 
that  the  citation  has  been  served,  but  not  sent  up 
with  the  transcript  of  the  record. 

WPINCKNEY,  for  plaintiff  in  error,  sug- 
•  gested  that  the  citation  had  been  served, 
but  WM  not  returned  by  the  clerk  below  with 
the  writ  of  error,  and  prayed  a  certiorari. 

The  Court  said  it  was  a'  new  case.  Certiorari 
granted. 


WINCHESTER 

JACKSON  AND  OTHERS. 

Costs  will  be  allowed  upon  a  dismission  of  a  writ 
of  error,  for  want  of  Jurisdiction,  if  the  original 
defendant  be  also  defendant  in  error. 

THE  writ  of  error  was  dismissed  for  want  of 
jurisdiction,  the  parties  not  appearing  upon 
the  record  to  be  citizens  of  different  states. 

Campbell,  for  the  defendants  in  error,  prayed 
that  the  dismissal  might  be  with  costs,  the  orig- 
iiuU  defendants  being  also  defendants  in  error. 

The  clerk  stated  that  the  practice  had  hereto- 
fore been  to  dismiss  without  costs,  where  the 
dismission  was  for  want  of  jurisdiction. 

The  court  directetl  it  to  be  dismissed  witii 
costs. 

Cited-4  ( 'ranch  47 ;  2  Wheat.  988  (n) ;  2  How.  23 ;  9 
Wall.  007;  Biiw.  126;  Hemp.  424;  2  Wood  &  M.  419- 
421. 
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PRIXCIPAL  MATTERS  CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

Qiurre.  whether  a  deputy  raarahal  oan  plead  In 
abatement  that  the  capiat  was  not  served  on  hira 
by  a  disinterested  person  ?    Krutx  c.  Summers,    490 

ACTION. 

1.  An  action  for  ffoods  sold  and  delivered  cannot 
be  maintained  by  him  who  received  a  note  as  con- 
ditional payment  therefor,  and  has  passed  away 
that  note.    Harris  v.  Johnaton,  811 

2.  If  part  of  the  goods  were  the  sole  property  of 
D.,  and  the  residue  the  sole  property  of  I.,  and  If  I. 
had  authority  from  D.  to  sell  D's  part,  I.  may  main- 
tain an  action  for  the  whole  In  his  own  name.  Id.  Ih. 

8.  An  action  for  money  had  and  received  will  not 
lie  for  the  United  States  a^rainst  the  asslgrnees  of  a 
bankrupt,  for  the  price  of  a  ship  sold  by  them  as 
the  property  of  the  oankrupt  who  had  taken  a  false 
oath  to  obtain  a  register;  the  ship  not  having  been 
seized  t)y  the  United  States  for  the  forfeiture  be- 
fore the  sale  and  transfer.  .  ^  ^  «w. 
United  Stolen  v.  Orundy  <fc  Thfirnhurgh,        337 

4.  Qucere,  whether  an  action  for  meney  had  and 
received  will  lie  ti>  establish  a  forfeiture  for  an  act 
committed  by  a  third  person  ?    Id.  Ih. 

AGENT. 

1.  See  Action,  2.        *  .         .         ^ 

2.  A  factor  may  be  justified  by  the  orders  of  an 
agent,  in  deviating  from  the  written  orders  of  the 
principal.    Manella  v.  Barry,  415 

8.  An  agent  for  collecting  of  debts  merely  is  not 
a  ftetor  within  the  18th  section  of  the  act  of  limita- 
tions of  Virginia.    Hopkirkv.BelU  464 

4.  A  promise  by  a  merchant's  factor  that  he  would 
write  to  his  principal  to  get  Insurance  done,  does 
not  bind  the  principal  to  insure. 

Bandolpft  v.  Ware,  MS 

AGREEMENT. 

1.  The  courts  of  the  United  States  will  not  en- 
force an  agreement  entered  into  In  fraud  of  a  law 
of  the  United  States.    Hannay  v.  Eve,  242 

2.  See  Agent,  4. 

APPEAL. 

1.  The  act  of  Congress  allowing  appeals  without 
a  statement  of  facts,  applies  to  decrees  made  before 
the  date  of  that  act.    Unital  States  v.  Hooe,  79 

No  appeal  or  writ  of  error  lies  in  a  criminal  case. 
UnUed  States  v.  More,  169 

8.  A  decree  for  a  sale  of  the  mortgaged  prop- 
erty on  a  bill  to  foreclose.  Is  a  final  decree,  from 
which  an  appeal  lies.    Ray  v.  Law,  179 

APPEARANCE. 

An  appearance  of  the  defendant  by  attorney 
cures  aU  antecedent  Irregularity  of  process. 

Kwxt  V.  Summers,  498 

ASSUMPSIT. 

1.  See  Action,  1, 2, 3. 4.  ^  ^        ^,    ^ 

2.  Assumpsit  will  lie  upon  a  letter  of  credit,  by 
him  who  trusts  a  third  person  upon  the  faith  of 
that  letter.    La^crasftn  v.  Mason,  498 

ATTORNEY. 

1.  Notice  of  the  time  and  place  of  taking  a  depo- 
sition, given  to  an  attorney  at  law,  Is  not  sulficient 
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under  the  law  of  Virginia.    Buddieum  v.  Kirk,  296 

2.  An  attorney  at  law  may  agree  to  receive  or 

waive  notice,  and  cannot  afterwards  allege  the 

want  of  it.  Id.  lo. 


BANKRUPT. 

1.  The  United  States  have  no  lien  on  the  real  es- 
tate of  their  debtor,  until  suit  brought,  or  bank- 
ruptcy, &c.    United  Stales  V.  Ht)oe,  ,73 

i.  If  the  defendant  plead  the  bankruptcy  of  the 
Indorser  in  bar,  the  plaintiff  may  reply  that  the 
note  was  given  to  the  Indorser  in  trust  for  the 
plaintlir.    Wilson  V.  Codman,  198 

3.  See  legacy. 

BOND. 

1.  A  variance  in  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, und  fatal  upon  the  plaintilf 's  special  demur- 
rer to  the  defendant's  bad  rejoinder. 

Ov>ke  r.  Graham,  229 

2.  The  court  may  depart  from  the  letter  of  the 
condition  of  a  bond  to  carry  into  elfect  the  inten- 
tion of  the  parties.    Id,  lit. 

3.  See  Collector,  2.  .  .        ,_ 

4.  A  discharge  from  the  prison  rules  under  the 
insolvent  act  of  Virginia,  although  obtained  by 
fraud,  is  a  discharge  in  due  course  of  law ;  and 
upon  such  dischnrge  no  action  can  be  maintained 
upon  the  prison  bounds  l)oud. 

Simms  V.  Slacum,  300 

BRITISH  SUBJECTS. 

1.  QucBre,  whether  a  British  subject,  born  In  Eng- 
land in  the  year  1730,  and  who  always  resided  in 
England,  could,  in  the  year  1786,  take  and  hold 
lands  in  Virginia  by  descent  or  devise? 

Laml)ert  v.  Paine,  ..  .    .       ^i 

2.  The  treaty  of  peace  between  Great  Britain  nnd 
the  United  States  prevents  the  operation  of  the  act 
of  limitations  of  Virginia  upon  British  debts  c<m- 
tracted  before  that  treaty.    Hopkirk  v.  BeU,        464 


CAPTURE. 

The  commander  of  a  United  States  ship  of  war, 
if  he  seizes  a  vessel  on  the  high  seas*  without  prob- 
able cause,  is  liable  to  make  restitution  in  value 
with  damages  and  costs,  even  although  the  vessel 
is  taken  out  of  his  posesslon  by  superior  force ;  and 
the  owner  is  not  bound  to  resort  to  the  recaptor, 
but  may  abandon  and  hold  the  original  captor  lia- 
ble for  the  whole  loss.    Maley  v.  Shattuck,  468 

CAVEAT. 

A  general  dismissal  of  the  plaintiff's  caveat.  In 
Kentucky,  does  not  purport  to  be  a  judgment 
upon  the  merits.    WUmn  v.  Siieeil,  283 

CERTIORARI. 

A  certiorari  will  be  awarded  upon  a  suggestion 
that  the  citation  has  been  served,  but  not  sent  up 
with  the  transcript  of  the  record. 

Field  V.  MUton,  514 

CHANCERY. 

1.  A  decree  for  the  sale  of  mortgaged  property, 
on  a  bill  to  foreclose,  ia  a  final  decree,  and  may  »»e 
appealed  from.    Ray  v.  Law,  179 
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2.  A  plea  in  bar  to  a  hill  in  chancery » denying  only 
part  of  the  matorial  faota  stated  in  the  bill,  la  not 
good.  A  mere  denial  of  facts  is  proper  for  an 
answer,  but  not  for  a  plea. 

MUlioan  v.  MiUedge,  220 

3.  The  want  of  proper  parties  is  not  a  irood  plea, 
if  the  bill  sugTHrests  that  such  parties  are  out  of  the 
Jurisdiction  of  the  court.  Id.  1h. 

4.  The  want  of  proper  parties  is  not  a  suflBoient 
ground  for  di^smissing  the  bill.  Id,  Ih. 

5.  If  the  executor  has  no  assets  you  may  proceed 
in  equity  against  the  devisees  or  legatees.  Id.     228 

CITATION. 
See  CeHiorarL 

COLLECTOR. 

1.  See  Mortgage,  1.  Petersburgh. 

2.  To  support  a  judgment  on  a  collector's  bond 
at  the  return  term,  it  must  appear  by  the  record 
that  the  writ  was  executed  14  days  before  the  re- 
turn day.    Dobyiies  v.  United  Stnteit^  241 

CONTRACT. 

1.  The  court  has  the  exclusive  power  of  deciding 
whether  a  written  contract  be  usurious. 

Lievyv.  Oadxity^  181 

2.  He.wno  sells  property  on  a  description  given 
by  himself,  is  bound  in  equity  to  make  good  that 
description.    M*Ftrran  v.  Ta^oi\  270 

3.  On  a  contract  to  deliver  flour,  its  value  is  to  be 
ascertained  on  the  day  when  it  ought  to  have  been 
delivered.    DouolaMt  v.  IdTAUMer^  308 

COSTS. 

1.  Costs  are  not  to  be  awarded  against  the  United 
States.    United  States  v.  Houc^  78 

2.  In  Virginia,  if  the  tlrst  ca.  mi.  be  returned  iwn 
eiif,  the  second  may  include  the  costs  of  issuing 
both.    Peyton  v.  Brttohe^  92 

3.  Costs  will  be  allowed  on  the  dismissal  of  a  writ 
of  error  for  want  of  Jurisdiction,  if  the  original  de- 
fendant be  also  defendant  in  error. 

Winchefft^r  v,  Jackmn^  515 

4.  If  errors  are  not  assigned,  according  to  the 
rule  of  court,  the  writ  of  error  may  be  dismissed 
with  costs.    General  Rtde^  230 

5.  If  the  plaintiff  in  error  does  not  appear,  the 
defendant  may  have  the  writ  of  error  dlsmls^^ 
with  costs.    MontaUt  v.  Murray^  249 

COUflT. 

1.  The  court  has  the  exclusive  power  to  decide 
whether  a  written  contract  be  usurious. 

Levy  V.  OadHl}y^  181 

2.  The  court,  upon  a  Jury  trial,  is  bound  to  give 
an  opinion  if  required,  .upon  any  point  relevant  to 
the  unue.    Dfm(flai»  v.  M  AUitHer,  296 

COURT  MARTIAL. 

1.  The  court  martial  of  the  District  of  Columbia 
has  not  exclusive  cognizance  of  the  question  who 
are  subject  to  militia  duty,  and  its  sentence  is  not 
conclusive  upon  that  point.    Witte  v.  Withers,     831 

2.  The  court  martial  who  impose  a  tine  upon  a 
man,  not  liable  to  militia  duty,  are  equally  tres- 
passers with  the  officer  who  distrains  for  such  fine. 

Id.  Ih. 


DAMAGES. 

In  estimating  damages  for  breach  of  a  contract 
to  deliver  flour,  the  Jury  are  to  ascertain  the  value 
of  the  flour  on  the  day  when  the  cause  of  action 
arose.    Drntglam  v.  M'AlUMer,  208 

DEBTOR. 
See  Lien. 

DECLARATION. 

1.  In  a  declaration,  the  averment  that  the  assign- 
ment of  a  promissory  note  was  for  value  received, 
is  an  immaterial  averment  and  need  not  be  proved. 

WUaon  V.  Cwfiwrtn,  "  103 

2.  A  replication  stating  that  the  note  was  given 
to  the  indorser  in  trust  for  the  plaintiff  is  not  a  de- 
parture from  the  declaration  which  avers  the  nofe 
to  have  been  given  for  value  received.  Id.  Ih. 
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DECREE. 

A  decree  for  the  sale  of  mortgaged  property,  on 
a  bill  to  foreclose,  is  a  final  decree,  and  may  be  ap- 
pealed from.    Ray  v.  Law,  179 

DEMURRER. 
See  Pleading. 

DBPARTURK 

See  Pleading,  6. 

DEPOSITION. 
See  Attorney,  1, 2.    Notice,  1, 2, 3. 

DEVIATION. 
See  iDSuranoe,  4. 

DEVISE. 

1.  A  devise  of  **  All  the  estate  called  Mfurrowbone. 
in  the  countv  of  H.  containing  by  estimation  2,585 
acres  of  land,"  carries  the  fee. 

Lambert  v.  Paine,  07 

2.  Qiwere,  whether  a  British  subject  bom  in  Eng- 
land, in  1750,  and  who  always  resided  there,  could, 
in  the  year  1786,  Uke  and  hold  lands  in  Virginia  by 
descent  or  devlM?    Id.  lb. 

3.  See  Chancery,  5. 

DISCHARGE. 

A  discharge  from  prison  by  a  competent  tribu- 
nal, obtained  by  fraud,  is  a  discharge  In  due  oourae 
of  law.    Simnu  v,  Slacum, 

DISTRICT  OP  COLUMBIA. 

1.  No  appeal  or  writ  of  error,  in  a  criminal  «•«», 
lies  from  the  Judgment  of  the  circuit  court  of  Uie 
District  of  Columbia.    United  States  v.  More,       160 

2.  Qwere,  whether  the  act  of  Congress,  abolishing 
the  fecsi  of  Justices  of  the  peace,  in  the  District  of 
Columbia,  can  affect  those  Justices  who  were  in 
commission  when  that  act  wa4  passed  ?    Id.        ib. 

3.  The  plaintiff  in  error  must  ttle  a  transcript  of 
the  record  with  the  clerk  of  the  Supreme  Court  of 
the  United  States,  within  the  first  six  days  of  the 
term.    General  Rule, 


4.  An  executor  cannot  maintain  a  suit  in  the  Dis- 
trict of  Columbia,  upon  letters  testamentary  grant- 
ed in  a  foreign  country. 

Dkrtm  v.  Ranufay,  819 

5.  A  Justice  of  the  peace  in  the  District  of  Colum- 
bia is  an  officer  of  toe  government  of  the  United 
States,  and  is  exempt  from  militia  duty. 

ITtoe  V.  Withers, 

6.  See  Court  Martial,  1, 2. 


EQUITY. 

1.  See  Appeals,  1 ;  Chancery,  1, 5;  Contract,  2. 

2.  The  holder  of  a  promissory  note  in  Virginia, 
payable  to  order,  may,  in  equity,  sue  a  remote  in- 
dorser, but  not  at  law. 

Harris  r.  Johnaton,  311 

EVIDENCE. 

1.  If  usury  be  specially  pleaded,  find  the  ooart 
reject  the  evidence  offered  upon  the  special  plea.  It 
may  be  admitted  upon  the  general  issue. 

Levy  V.  Gcul»lty,  m 

2.  The  court  has  the  exclusive  power  to  decide 
whether  a  written  contract  be  evidence  of  usunr. 

Id.  lb. 

3.  A  report  of  surveyors  that  a  vessel  is  unsound, 
is  not  evidence  that  she  was  not  seaworthy  when 


she  commenced  the  voyage. 
Marine  ln».  Co.  v.  IHlmn, 


197 


4.  Qtuere,  whether  such  report,  even  if  it  related 
to  the  cemmencement  of  the  voyage,  is  conclusive 
evidence  ?    Id.  Ib. 

6.  The  assignee  of  a  pre-emption  warrant  is  a 
competent  witness  if  his  testimony  dr>es  not  tend 
to  support  the  title  of  the  party  producing  him. 

Wilmn  V.  Speed,  888 

Cnineli  8. 
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6.  Notice  to  an  attorney  at  law  of  the  time  and 

plaoe  of  taktncr  a  deposition,  is  not  sufBoient  under 

the  law  of  Vlrgrinla. 

BudUUcum  v.  Kirk, 


7.  The  deposition  must  be  taken  at  the  time  noti- 
fied ;  an  adjournment  from  the  12th  to  the  19th  is 
not  an  adjournment  from  day  to  day. 

Buddicumv,KirK  293 

8.  BFidence  of  wheat  delivered  is  good  on  the 
plea  of  payment.    Id.  i^. 

9.  An  assignment  of  dehts  cannot  be  irlven  in  evi- 
dence under  the  plea  of  accord  and  saUsfaction. 

Jd.  lb. 

10.  A  bill  of  parcels  stating  the  goods  as  bought 
of  D.  &  I.  is  not  conclusive  evidence  that  D.  &  I. 
were  jr)int  owners  of  the  goods. 

Uarrift  v.  Johngton,  811 

11.  The  sentence  of  a  court  martial  is  not  condu- 
cive evidence  that  a  man  is  liable  to  militia  duty. 

WUe  V.  Withen,  331 

12.  A  foreign  sentence  of  condemnation  as  good 
prize,  is  not  conclusive  evidence  that  the  legal  title 
to  the  property  was  not  in  the  subject  of  a  neutral 
nation.    Maley  v.  Shattuch,  458 

BBROR8. 

If  errors  are  not  assigned  according  to  the  rule  of  , 
court,  the  writ  of  error  will  be  dismissed  with  i 
costs.    Oeneral  Rrde^  230  , 

EXECUTOR.  ! 

1.  Upon  the  death  of  the  plaintilf,  and  appear- 
ance of  his  executor,  the  defendant  is  not  entitled 
to  a  continuance;  but  he  may  Insist  on  the  produc-  ' 
tlon  of  the  letters  testamentary  before  the  execu-  i 
tor  shall  be  permitted  to  prosecute. 

WUmn  V.  Codman^  193  | 

2.  See  Legacy,  1.  ! 

3.  An  executor  cannot  maintain  a  suit  in  the  Dis- 
trict  of  Columbia  upon  letters  testamentary  grant-  I 
ed  in  a  foreign  country.  i 

Diron  r.  RantMy,  319 


of  the  United  States ;  although  that  agreement  was 
made  between  persons  who  were  then  enemies  of 
the  United  States,  and  the  object  of  the  agreement 
a  mere  stratagem  of  war.  « 

Hannay  v.  Eve,  242 

2.  A  discharge  under  an  insolvent  act,  obtained 
by  fraud,  is  a  discharge  in  due  course  of  law. 

Stmms  V.  SUwum,  300 


GENERAL  RULE. 

1.  If  the  transcript  be  not  filed  by  the  6th  day  of 
the  term,  either  party  may  have  a  continuance. 

239 

2.  If  Judgment  below  be  30  days  before  the  sitting 
of  this  court,  the  record  must  be  filed  within  the 
first  6  days  of  the  term.  lb, 

3.  In  all  oases  from  the  District  of  Columbia,  the 
record  must  be  filed  within  the  first  six  days  of  the 
term.  lb. 

4.  If  errors  are  not  assigned  according  to  the  gen- 
eral rule,  the  writ  of  error  will  be  dismissed  with 
costs.  lb. 

5.  If  the  defendant  refuses  to  plead,  the  court 
will  proceed  er  parte.  lb. 


HABEAS  CORPUS. 

A  warrant  of  commitment  by  Justices  of  the 
peace  must  state  a  good  cause  certain,  supported 
by  oath.    Br  parte  Bw'ford,  448 


'^ 


FAQTOR. 

1.  A  factor  may  be  Justified  by  the  orders  of  a 
general  agent  in  departing  from  the  written  in-  • 
structions  of  the  principal.  i 

ManeUa  v.  Barry,  415 

2.  An  agent  for  collecting  debts  merely,  is  not  a  i 
factor  within  the  13th  section  of  the  act  of  limita-  I 
tiona  of  Virginia.  ! 

Hophirk  V.  BeU,  464  ' 

8.  A  promise  by  a  factor  that  he  would  write  to  ' 
his  principal  to  get  insurance  done,  does  not  bind 
the  principal  to  insure. 

BandtAph  v.  Ware,  508 

FOREIGN  SENTENCE. 

A*  foreign  sentence  as  good  prize  is  not  condu- 
aive  evidence  that  the  legal  title  to  the  property 
was  not  in  the  subject  of  a  neutral  nation. 

Maley  V.  Shattuck,  458 

FORFEITURE. 

If  a  false  oath  be  taken  to  procure  a  register  for 
a  veasel,  the  United  States  have  an  election  to  pro- 
•oeed  against  the  vessel  as  forfeited,  or  against  the 
person  who  took  the  false  oath  for  its  value.  But. 
until  that  election  is  made,  the  title  to  the  vessel 
^oes  not  vest  in  the  United  States  under  the  for- 
felturo ;  and  the  United  States  cannot  maintain  an 
action  for  money  bad  and  received  against  the  as- 
signees of  the  person  who  took  the  oath,  and  who 
had  become  bankrupt ;  the  assignees  having  sold 
the  vessel  and  received  the  purchase  money  before 
the  seizure  of  the  vessel. 

United  Statee  v.  Orundy  et  al.,  337  ' 

FREIGHT. 

Qutwrej  whether  the  mortgagee  of  a  ship  is  enti- 
tlcd.tn  the  freight? 

Bodgmrm  v.  Butts,  140 

FRAUD. 

1.  The  courts  of  the  United  States  will  not  en- 
force an  agreement  entered  into  in  fraud  of  a  law 

Cranch  8. 


INSOLVENT. 

1.  The  United  States  have  no  lien  on  the  real  es- 
tate of  their  debtor,  until  suit  brought,  or  bank- 
ruptcy, or  a  notorious  insolvency  has  taken  place ; 
or  being  unable  to  pay  all  his  debts  he  has  made  a 
voluntary  assignment  of  all  his  property ;  or  hav- 
ing absconded,  his  property  has  been  attached  b: 
process  of  law.    United  States  v.  Hone, 

2.  A  discharge  under  an  insolvent  law,  obtained 
by  fraud,  is  a  discharge  in  due  course  of  law. 

Simtns  v.  Slacum,  300 

INSURANCE. 

1.  If  a  policy  upon  a  vessel  has  a  clause  ^'that  if 
the  vessel  after  a  regular  survey  should  be  con- 
demned as  unsound  or  rotten,  the  underwriters 
should  not  be  bound  to  pay,"  a  report  of  surveyors 
that  she  was  unsound  and  rotten,  but  not  referring 
to  the  commencement  of  the  voj'age,  is  not  sufll- 
cient  to  discharge  the  underwriters. 

Marine  Inn.  Co.  r.  Wilson,  187 

2.  Quaire,  whether  such  report,  even  if  it  relate 
to  the  commencement  of  the  voyage,  would  be 
conclusive  evidence?    Id.  lb. 

3.  See  Non-Intercourse,  1. 

4.  If  a  vessel  be  insured  at  and  from  K.  to  A.,  and 
take  a  cargo  for  B.  and  A.,  and  sail  with  intent  to 
go  first  to  B.  and  then  to  A.,  and  is  captured  before 
she  arrives  at  the  dividing  point  between  A.  and 
B.,  this  is  a  case  of  intended  deviation  only,  and 
not  of  non-inception  of  the  voyage  Insured. 

Marine  Ins.  Co.  r.  Titcker,  857 

5.  It  depends  upon  the  particular  circumstances 
of  the  case,  whether,  if  the  vessel  be  captured  and 
recaptured,  the  loss  shall  be  deemed  total  or  par- 
tial,   /d.  lb. 

6.  A  promise  by  a  factor  that  he  would  write  to 
his  principal  to  get  insurance  done,  does  not  bind 
the  principal  to  Insure. 

Randolph  r.  irare,  603 


JUDGMENT. 

See  Collector,  2.    Caveat,  1. 

JUDGE. 

See  Court,  2. 

JURISDICTION. 

1.  The  want  of  proper  parties  is  not  a  good  pk 
to  a  bill  in  chaucerv  which  suggests  that  such  par- 
ties are  out  of  the  Jurisdiction  of  the  court. 

MUliuan  v.  Mmedge,  230 
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2.  If  there  he  two  or  more  Joint  plaintiffs,  and 
two  or  more  joint  defendants,  each  of  the  plaint- 
iffs must  be  capable  of  suintr  each  of  the  defend- 
ants in  the  courts  of  the  United  Btates,  in  order  to 
support  the  Jurisdiction. 

Strawbridge  v,  Curfiss,  287 

8.  This  court  has  not  Jurisdiction  upon  a  writ  of 
error  to  a  state  court,  if  the  decision  of  the  state 
court  be  in  favor  of  the  privilcRe  claimed  under  an 
act  of  Confrress. 

Gordon  v.  Caldcleugh,  268 

4.  All  the  rights  to  a  testator's  personal  property 
are  to  be  regulated  by  the  laws  of  the  country 
where  be  lived ;  but  suits  for  those  rights  must  be 
governed  by  the  laws  of  that  country  in  which  the 
tribunal  is  placed. 

Dtxtifiy.  Rammy,  S19 

5.  If  the  court  has  not  Jurisdiction,  the  officer  ex- 
ecuting its  process  is  a  trespasser. 

WiMV.  WUhen,  381 

JURY. 
8eo  Damages,  1. 

JUSTICES  OF  PEACE. 

1.  Qucere^  whether  the  act  of  Congress  al)olishing 
the  fees  of  the  Justices  of  peace  of  the  District  of 
Columbia,  can  affect  those  Justices  who  were  in 
commission  when  the  act  was  passed? 

United  States  v.  Mote^  160 

2.  A  Justice  of  peace  of  the  District  of  Columbia  is 
an  officer  of  the  government  of  the  United  States, 
and  exempt  from  militia  duty. 

Wise  V.  Withers,  881 

8.  See  Habeas  Corpus,  1.    Warrant,  1. 


KENTUCKY. 
See  Caveat,  1. 


LANDS. 

1.  Under  the  act  of  Pennsylvania  of  dd  April, 
17112,  for  the  sale  of  the  vacant  lands,  &c.,  the 
grantee,  by  a  warrant,  of  a  tract  of  land  lying 
north  and  west  of  the  rivers  Ohio  and  Alleghany, 
and  Conewango  creek,  who  by  force  of  atms  of  the 
enemies  of  the  United  States  was  prevented  from 
settling  and  improving  the  said  land  for  the  space 
of  two  years  from  the  date  of  his  warrant,  but  dur- 
ing that  time  persisted  in  his  endeavors  to  make 
such  settlement  and  improvement,  is  excused 
from  making  such  settlement  as  is  described  in 
the  9th  section  of  the  act,  and  the  warrant  vests  in 
such  grantee  a  fee-simple. 

Huidekoper  t.  DmiglasSy  1 

2.  Oiicere,  whether  a  British  subject,  born  in  En- 

Jrlaiid  in  I7fi0,  and  who  alwxys  resided  there,  could, 
n  the  year  1780,  take  and  hold  lands  in  Virgmia  by 
descent  or  devise  ?    Lam1)ert  v.  Paine,  vi 


8.  See  Lien,  1. 


LEGACY. 


If  a  testator  declares  that  a  certain  legacy  shall 
abate,  if  the  personal  and  real  estate  of  which  he 
shall  die  seized  and  possessed  shall  not  be  sufficient 
to  pay  all  his  debts  and  legacies,  and  if  the  estate 
be  more  than  suiflcieot  at  the  time  of  the  testa- 
tor's death,  but  afterwards  become  insufficient  bv 
means  of  the  bankruptcy  of  the  executor,  such 
legacy  shall  abate  for  the  l)eneflt  of  the  other  lega- 
cies.   Sil^fy  V.  Yfmng,  249 

LETTER  OF  CREDIT. 
See  Assumpsit,  2. 

LETTERS  TESTAMENTARY. 
See  Executors,  1  &  3. 

LEX  LOCI. 
See  Jurisdiction,  4. 

LIEN. 

The  United  States  have  no  lien  on  the  real  estate 
of  their  debtor  until  suit  brought,  or  a  notorious 
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insolvency,  or  bankruptcy;  or  being  unable  to  pay 
all  his  debts,  he  has  made  a  voluntary  assig^nment 
of  all  his  property,  or  having  absconded,  ftc,  bis 
property  has  been  attached  by  process  of  law. 

United  States  v.  Boot,  T3 

LIMITATIONS. 

1.  The  act  of  limitations  of  Virginia  begins  to  run 
against  a  creditor  residing  out  of  the  state,  if  be 
comes  Into  the  state  for  temporary  purposes,  pro- 
vided the  debtor  be  io  the  state  at  that  time. 

Faw  V.  Boherdeau^  174 

2.  The  treaty  of  peace  prevents  the  operation  of 
the  act  of  limitations  of  Virginia  upon  British 
debts  contracted  before  the  treaty. 

Hophirk  V.  Beli^  454 

8.  An  agent  for  collecting  debts  merely,  is  not  a 
factor  within  the  13th  section  of  the  act  of  limita- 
tions of  Virginia.    Id.  Ih. 


MILITIA. 
See  Justices  of  Peaoe,  2.    Court  Martial,  1,  2. 

MISTAKE. 

1.  He  who  sells  property  on  a  deeoriptlon  given 
by  himself,  by  mistake,  is  t>ound,  in  equity,  to 
make  good  that  description. 

MTerran  v.  TayUtr,  27Q 

2.  Qucere^  if  the  mistake  be  of  a  matter  deemed 
perfectly  immaterial  by  both  parties  at  the  time  of 
the  contracts  and  which  would  not  have  varied  the 
bargain  if  it  had  been  known,  and  of  which  both 
parties  were  equally  ignorant,  whether  a  court  of 
equity  ought  Ut  interfere? 

yTFerran  v.  Taylor,  270 

MORTGAGE. 

1.  A  mortgage  of  part  of  the  property,  of  a  col- 
lector of  the  revenue  to  his  surety  in  his  official 
bond,  to  Indemnify  him  from  his  responsibility  a» 
surety  on  the  bond,  and  also  to  secure  him  from 
his  existing  and  future  indorsements  for  the  mort- 
gageor  at  bank,  is  valid  against  the  United  States, 
although  it  turns  out  t}iat  the  collector  was  un- 
able to  pay  all  his  debts  at  the  time  the  mortgage 
was  given,  and  although  the  mortgagee  knew,  at 
the  time  of  taking  the  mortgajre^that  the  mortgage- 
or  was  largely  indebted  to  the  United  States. 

United  States  v.  Hone,  78 

2.  A  mortgage  of  chattels,  in  Virginia,  Is  void  as 
to  creditors  and  subsequent  purchasers,  unless  It 
be  acknowledged,  or  proved  oy  the  oaths  of  three 
witnesses,  and  recorded  in  the  same  manner  as 
conveyances  of  land  are  reuuired  to  be  acknowl- 
edged, or  proved,  and  recorded. 

Hodgson  v.  Butt»,  140 

8.  Qucere,  whether  the  mortgagee  of  a  ship  is  en- 
titled to  the  freight?    Id.  Ih. 

4.  A  decree  for  the  sale  of  mortgaged  property, 
on  a  bill  to  foreclose  is  a  flnal  decree,  and  may  be 
appealed  from.    Ray  v.  Law,  179 


NAVY. 

The  commander  of  a  United  States  ship  of  war. 
if  he  seizes  a  vessel  on  the  high  seas,  without  prob- 
able cause,  is  liable  to  make  restitution  In  value, 
with  damages  and  costs,  even  although  the  ves- 
sel is  taken  out  of  his  possession  by  superior  force; 
and  the  owner  is  not  bound  to  resort  to  the  recap- 
tor,  but  may  al>andon  and  hold  the  original  captor 
liable  for  the  whole  loss.   Maley  v.  ShaUuek,       458 

NON-INTERCOURSE. 

1.  A  vessel  belonging  to  citizens  of  the  United 
Slates  in  the  year  1799,  driven  by  distress  into  a 
French  port  and  obliged  to  land  her  cargo  in  order 
to  make  repairs,  and  prevented  by  the  officers  of 
the  French  government  from  relading  her  orig- 
inal cargo,  and  from  taking  away,  in  exchange, 
any  thing  but  produce  or  bins,  might  lawfully  pur- 
chase and  take  away  such  produce,  and  such 
voyage  was  not  illegal,  so  as  to  avoid  the  Insur- 
ance.   HalUU  V.  Jenks,  210 

2.  The  act  of  June  13th,  1798,  did  not  impose  any 
disability  upon  vessels  of  the  United  States  bona 

Cranch  8. 
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fide  sold  to  foreigners  resldiDflf  out  of  the  United 
States  during  the  existence  of  that  act. 

Sanda  v,  KnoXf  499 

NOTICE. 

1.  Notice  of  the  time  and  place  of  taking  a  deposi- 
tion given  to  the  attorney  at  law»  is  not  sufflolent 
under  the  law  of  Virginia.    Buddicum  r.  KirK  296 

2.  An  attorney  at  law  may  agree  to  receive,  or  to 
waive  notice,  and  shall  not  afterwards  be  permit- 
ted to  allege  want  of  it.  Id.  Ih. 

3.  If  notice  be  given  that  a  deposition  will  be 
taken  on  a  certain  dav,  and  if  not  finished  on  that 
day,  that  the  commissioners  will  adjourn  from 
day  to  day  until  It  be  finished,  and  the  commission- 
en  adlourn  over  Miveral  intermediate  days,  such 
deposition  is  not  taken  agreeably  to  notice.  Id.  Ih. 


OPFICBR. 

See  Justice  of  Peace,  2.    Navy,  1.  Court  Martial,  2. 

Trespass,  1. 

OPINION. 
See  Court,  2. 


PAYMENT. 
See  Evidence,  8.    Action,  1. 

PENNSYLVANIA. 
See  Lands,  1. 

PBHSONAL   GOODS. 

Ail  rights  to  the  testator's  personal  property  are 
to  be  regulated  by  the  laws  of  the  country  where 
the  testator  lived ;  but  suits  for  those  rights  must 
be  governed  by  the  laws  of  that  country  in  which 
the  tribunal  Is  placed.    Dixon  v.  Rammy^  319 

PBTERSBURGH. 

By  the  act  of  Congress  of  10th  of  May,  1800,  the 
collector  of  the  district  of  Petersburgn  was  not 
restricted  to  a  commission  of  SHi  per  cent,  on  the 
moneys  by  him  collected  and  received  after  the 
80th  of  June,  1800,  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods  imported  into  the 
United  States.    VnUed  States  v.  Heth,  900 

PLEADING. 

9 

1.  See  Evidence,  1. 

2.  In  a  declaration,  the  averment  that  the  assign- 
ment of  a  promis8or3'  note  was  for  value  received, 
is  an  Immaterial  averment,  and  need  not  be  proved. 

TTilsrm  r.  Codman^  193 

3.  If  the  defendant  plead  the  bankruptcy  of  the 
indorser  in  bar,  a  replication  stating  tnat  the  note 
was  given  to  the  indorser,  in  trust  for  the  plaint- 
iff, l»>not  a  departure  from  the  declaration  which 
avers  the  note  to  have  been  given  for  value  re» 
oelved.    Id.  lb. 

4.  A  plea  in  bar  to  a  bill  in  chancery,  denying 
only  part  of  the  material  facts  stated  in  the  bill,  w 
not  good.  A  mere  denial  of  facts  is  proper  for  an 
answer,  but  not  for  a  plea. 

MiUM;an  v.  3f  Oled^e,  220 

5.  The  want  of  proper  parties  is  not  a  good  plea. 
If  the  bill  suggests  that  such  parties  are  out  of  the 
Jurisdiction  of  the  court.    Id.  Pk 

6-  A  variance  in  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plaintiff's  special  demur- 
rer to  the  defendant's  bad  rejoinder. 

Cnoke  v.  Qraham^  220 

7.  A  finding  by  a  Jury  which  contradicts  a  fact 
admitted  by  the  pleadings,  is  to  be  disregarded. 

ITFerran  v.  Taylftr^  270 

8.  Upon  the  plea  of  payment  to  debt  on  bond,  the 
defendant  may  give  In  evidence  wheat  delivered. 
on  account  of  the  bond,  at  a  certain  price ;  and 
aleo  an  assignment  of  debts  to  the  plaintiff,  part  of 
which  he  collected,  and  part  were  lost  by  his  negli- 
gence or  indulgence.    Buddicum  r.  Kirhy  298 

Oancli  3. 


9.  An  assignment  of  debts  cannot  be  pleaded  as 
an  accord  and  satisfaction  to  debt  on  bond. 

Id.  lb. 

10.  QmiTf ,  whether  a  deputy  marshal  can  plead  in 
abatement  that  the  eaptcm  was  not  served  on  him 
by  a  disinterested  person  ?    Knox  v.  Summen,    496 

PRACTICE. 

1.  See  Appeal,  1, 2, 3.    Costs,  1, 2, 8,  4, 6. 

2.  If  statements  of  the  case  are  not  furnished  ac- 
cording to  the  rule  of  the  court  on  that  subject, 
the  cause  will  be  dismissed  or  continued. 

Peytmi  v.  Brooke^  98 

8.  A  certiorari  will  be  awarded  upon  a  suggestion 
that  the  citation  has  been  served,  but  not  sent  up 
with  the  transcript  of  the  record. 

Field  V.  3f  Oton,  514 

4.  If  usury  be  specially  pleaded,  and  the  court 
reject  the  evidence  offered  upon  such  a  special 
plea,  it  may  be  admitted  upon  the  general  issue, 
notwithstanding  it  has  been  refused  upon  the  spe- 
cial plea.    Levy  v.  Oa4^Uby,  180 

5.  The  averment  that  the  assignment  of  a  prom- 
issory note  was  for  value  received  is  immaterial, 
and  need  not  be  proved.    Wilson  v.  Codman^      198 

6.  Upon  the  death  of  the  plaintiff  and  appear- 
ance of  his  executor,  the  defendant  is  not  entitled 
to  a  continuance;  but  he  may  insist  on  the  pro- 
duction of  the  letters  testamentary,  before  the  ex- 
ecutor shall  be  permitted  to  prosecute.    Id.       lb. 

7.  See  Pleading,  4, 5. 

8.  The  want  of  proper  parties  is  not  a  proper 
ground  for  dismissing  the  bill.    Id.  Ih. 

9.  If  the  executor  has  no  assets,  you  may  proceed 
in  equity  against  the  devisees  and  legatees. 

Id.  lb. 

10.  See  Pleading,  6.    Variance,  1. 

11.  See  General  Rule. 

12.  To  support  a  Judgment  on  a  collector's  bond 
at  the  return  term,  it  must  appear  by  the  record 
that  the  writ  was  executed  14  days  before  the  re- 
turn day.    Dttbyne*  v.  United  States^  241 

13.  If  the  plaintiff  in  error  does  not  appear,  the 
defendant  may  either  have  the  plaintiff  called  and 
dismiss  the  writ  of  error  with  costs,  or  he  may 
open  the  record  and  go  for  an  afRrmance. 

Montaltt  V.  Murray^  249 

14.  See  Jurisdiction,  2, 8. 

16.  A  general  dismissal  of  the  plaintiff's  caveat, 
in  Kentucky,  does  not  purport  to  lie  a  Judgment 
upon  the  merits.    WUmn  v.  Speedy  283 

16.  See  Notice,  1, 2,  8. 

17.  The  court  upon  a  trial  by  Jury  is  bound  to 
give  an  opinion,  if  required,  upon  any  point  rele- 
vant to  the  issue.    Dfmgla^  v.  M^AllUftery  298 

18.  An  appearance  of  the  defendant,  by  attorney, 
cures  all  irregularity  of  process. 

Knox  V.  Summem^  496 

PROMISSORY  NOTE. 

1.  An  indorser  mav  avail  himself  of  usury  be* 
tween  the  maker  and  the  indorsee. 

Levy  V.  Oadst}U,  180 

2.  The  averment  that  the  assignment  of  a  prom- 
issory note  was  for  value  received  Is  immaterial, 
and  need  not  be  proved.    WUntm  v.  Crxlman,       196 

8.  If  the  defendant  plead  the  bankruptcy  of  the 
indorser  In  bar,  a  replication  that  the  note  was 
given  to  the  Indorser,  in  trust  for  the  plaintiff,  is 
not  a  depatture  from  the  declaration  which  avers 
the  note  to  have  been  given  for  value  received. 

WiUum  r.  Codman^  198 

4.  If  a  promissory  note  be  received  as  conditional 
payment  for  goods  sold  and  delivered,  and  be 
passed  away,  the  vendor  of  the  goods  cannot  main- 
tain an  action  for  the  goods  sold  and  delivered. 

Harris  v.Johiuiton^  311 

6.  An  Indorsee  of  a  promissory  note  payable  to 
order,  cannot  in  Virginia,  maintain  an  action  at 
law,  against  a  remote  indorser;  but  he  may  in 
equity.    Id.  lb 
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THE  UNITED  STATES 

KID  and  WATSON. 

Round  copper  bars,  round  copper  plates,  and 
round  copper  plates  turned  up  at  the  edges,  are  not 
subject  to  duty  upon  importation. 

THIS  case  was  certified  from  the  circuit  court 
of  the  district  of  Pennsylvania,  upon  a 
division  of  opinion  between  the  judges  of  that 
court,  upon  the  question  whether  certain  articles 
of  copper,  viz.,  round  copper  bars,  round  copper 
plates,  and  round  copper  plates  turned  up  at 
the  edges,  imported  by  the  defendants,  were 
subject  to  duty,  within  the  meaning  of  the  acts 
of  Congress,  viz.,  20th  July,  1789,  and  10th 
of  August,  1790,  w?.  i.  p.  £51,  8.  1,  by  which 
"copper  in  plates  "is  exempt  from  duty;  and 
the  act  of  the  2d  of  May,  1792,  vol.  2,  p.  71,  s. 
2,  by  which  '  *  copper  in  pigs  and  bars  "  is  also 
exempt  from  duty. 

Tlie  jury  found  a  special  verdict,  the  sub- 
stance of  which  was,  that  such  articles  as  those 
in  question  are  of  no  use  in  the  form  in  which 
they  are  imported,  but  are  worked  up  as  a  raw 
material.  That  the  round,  the  square  and  the 
fiat  bans  are,  by  the  manufacturers  and  artists, 
known  by  the  denomination  of  "bars."  That 
all  the  articles  are  sold  by  weight,  and  the  same 
price  is  paid  for  round  as  for  square  or  flat 
Imni;  and  for  roimd  plates,  and  round  plates 
turned  up  at  the  ed^es,  as  for  square  or  oblong 
2*]  plates.  '  *  And  that  all  the  aforesaid  ♦articles 
come  under  the  description  of  bars  and  plates." 

Rodney,  Attorney  General, 

Admitted  that  the  case  was  not  to  l)e  support- 
ed, on  the  part  of  the  United  States,  and  that 
judgment  must  be  given  for  the  defendants. 


.JENNINGS  D.  CARSON. 

The  owner  of  a  privateer  capturing  neutral  prop- 
erty Is  not  liable  to  a  decree  of  restitution,  unless 
the  property  or  its  proceeds  came  to  his  hands. 

The  dlstnot  courts  of  the  United  States  are  courts 
of  prize,  and  have  power  to  carry  into  effect  the 
sentences  of  the  old  continental  courts  of  appeals  in 
prize  causes. 

In  all  proceeding  in  rem,  the  court  has  a  ri^ht  to 
order  the  thing  to  be  taken  into  custody  of  the  law ; 
and  it  is  to  be  presumed  to  be  in  custody  of  the  law, 
unlc^K  the  contrary  appears. 

The  thing  does  not  follow  the  appeal  into  the 
.superior  courl^  but  remains  in  the  court  below, 
which  has  a  riirht  to  order  it  to  be  sold,  if  perishable, 
notwithstanding  the  appeal. 

THIS  was  an  appeal  from  the  sentence  of  the 
circuit  court  for  the  district  of  Pennsylvania, 
in  a  cause  civil  and  maritime,  in  which  Jen- 
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nings  was  the  libellant,  and  Carson  the  respond- 
ent; the  former  claiming  to  be  owner  of  the 
sloop  George  and  cargo,  captured,  in  the  year 
1778,  by  the  American  privateer  Addition, 
commanded  by  Moses  Gnffin,  of  which  the 
respondent,  Carson,  was  part  owner,  and  which 
was  libelled  and  condemned,  on  the  '81st  of 
October,  1778,  as  lawful  prize,  by  the  court  of 
admiralty  for  the  state  of  New  Jersey;  from 
which  sentence  of  condemnation  there  was  an 
appeal  to  the  continental  court  of  appeals, 
established  under  authority  of  the  old  Congress, 
where  the  sentence  of  condemnation  was,  on 
the  23d  of  December,  1780,  reversed,  and  resti- 
tution ordered,  but  never  obtained.  In  the 
mean  time,  however,  the  vessel  and  cargo  had 
been  sold  by  the  marshal  of  the  state  court  of 
admiralty,  for  paper  money,  under  an  order  of 
the  court  cont^imed  in  the  sentence  of  condem- 
nation, and  it  did  not  appear  what  had  been 
done  with  that  money.  No  measures  were  taken 
to  enforce  the  decree  of  restitution  during  the 
old  confederation. 

On  the  19th  of  May,  1790,  after  the  adoption 
of  the  present  constitution  of  the  United  States, 
Jennings  filed  his  libel  in  the  district  court  for 
the  district  of  Pennsylvania,  alleging  that  he 
was  a  subject  of  the  States  'General  of  the  r*3 
United  Provinces,  an  inhabitant,  and  domiciled, 
at  the  island  of  St.  Eustatius,  and  owner  of  the 
sloop  George  and  her  cargo;  at  the  time  of 
capture  bound  to  the  port  of  Egg  Harbor  in 
the  United  States,  and  consigned  to  A.  and  G. 
Caldwell;  in  the  prosecution  of  which  voyage 
she  was  illegally  captured  by  the  privateer 
Addition,  owned  in  part  by  the  respondent, 
Carson,  and  praying  process  for  arrestmg  Car- 
son, to  answer,  &c.  A  supplemental  libel  was 
filed,  setting  forth  the  proceedings  against  the 
vessel  in  the  court  of  admiralty  of  New  Jersey; 
the  sentence  of  condemnation ;  the  appeal ;  the 
reversal  of  that  sentence,  and  the  order  of  resti- 
tution. 

Neither  the  original  nor  supplemental  libel 
prayed  any  specific  or  general  relief,  other  than 
process  for  arresting  Carson,  so  that  he  should 
appear  to  answer  the  libellant  "  in  his  said  com- 
plaint, of  the  wrongs  and  injuries  aforesaid, 
according  to  the  resolutions  of  the  continental 
Congress,  the  laws  of  the  United  States,  and  of 
the  commonwealth  of  Pennsylvania,  and  the 
laws  and  usages  of  nations  in  this  behalf  prac- 
ticed, used  and  established." 

Carson,  being  taken  upon  the  writ  of  arrest, 
appeared  and  filed  his  plea  and  answer,  averring 
tlie  sloop  George  to  have  been  the  property  or 
a  subject  of  the.  King  of  Great  Britain,  at  the 
time  of  capture,  and  employed  in  carrying 
goods  to  the  British  army  and  navy ;  that  the 
goods  were  imported  directly  or  indirectly  from 
Great  Britain  or  Ireland,  contrary  to  the  regu- 
lations of  Congress  and  the  law  of  nations;  the 
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Kins  of  Great  Britain  then  being  at  war  witli 
the  United  States. 

It  admits  tliat  Carson  was  the  owner  of  one- 
third  of  the  privateer.  It  admits  the  capture, 
the  condemnation  and  sale,  the  appeal  and 
reversal,  and  the  otder  of  restitution,  but  denies 
that  any  part  of  the  proceeds  of  the  sale  ever 
came  to  the  hands  of  the  owners  of  the  priva- 
teer, or  either  of  them,  but  remained  in  the 
hands  of  the  marshal  of  the  court  of  admiralty 
of  New  Jersey,  who  alone  is  answerable  for  the 
same.  It  avers  that  Gritfln,  the  commander  of 
4r*]  the  privateer,  had  probable  cause  for  *mak- 
ing  the  capture,  and,  therefore,  the  owners  are 
not  liable. 

It  denies  the  jurisdiction  of  the  district  court 
of  Pennsylvania  to  take  cognizance  of  the  ques- 
tion, the  same  belonging  exclusively  to  the 
court  of  admiralty  of  the  state  of  New  Jer- 
sey, and  to  the  court  of  appeals  established  by 
the  continental  Congress.  It  denies  the  juris- 
diction of  the  court  as  a  prize  court  in  any  case, 
and  especially  In  cases  of  capture  made  during 
the  British  war,  and  avers  that  it  has  no  author- 
ity to  carry  into  effect  a  decreeof  either  of  those 
courts  established  under  the  old  government. 

After  filing  his  plea  and  answer,  Carson  died, 
and  Jennings  filed  a  petition,  suggesting  the 
death  of  Carson,  and  charging  his  executors 


with  assets,  and  praying  that  the  suit  majr  stand 
revived  against  them;  upon  which  a  citation 
issued,  and  the  executors  appeared  and  answer- 
ed generally  by  a  reference  to  the  answer  and 
plea  of  their  testator,  and  further  pleaded  that 
by  the  law  maritime,  the  law  of  the  land,  and 
the  laws  and  ordinances  of  the  United  States, 
they,  as  executors,  are  not  liable  to  be  proceed- 
ed against  in  that  court  for  the  several  matters 
set  forth  in  the  libel,  for  that  they  are  not  an- 
swerable for  the  wrongs  and  odenses,  or  the 
pretended  wrongs  and  offenses,  of  their  testator; 
and  also,  for  that  courts  maritime  have  not 
authority  to  intermeddle  with  the  estates  and 
effects,  real  or  personal,  of  deceased  persoas,  or 
to  give  relief  against  the  same,  or  to  seize  or 
take  the  same  effects  or  estates  in  execution,  or 
to  imprison  tlie  bodies  of  executors  for  the  de- 
fault of  the  testator. 

To  these  pleas  and  answers  there  were  general 
replications. 

On  the  30th  of  March,  1792,  the  judge  of  the 
district  court  gave  an  opinion  in  favor  of  its 
jurisdiction  in  general  cases  as  a  prize  court; 
but  on  the  21  st  of  September,  1793,  he  dis- 
missed the  libel,  on  the  ground  that  the  district 
court  was  not  competent  to  compel  the  execu- 
tion of  a  decree  of  the  late  continental  court  of 
^appeals. '    This  sentence  was  aflirmed  in  [*l> 


1.— The  followingr  learned  opinion  of  the  Hon. 
Judge  Peters,  upon  the  prize  Jurisdiction  of  the 
district  courts  of  the  United  States,  is  too  important 
to  be  omitted : 

**  This  is  a  cose  in  which  the  general  principles  are 
stated  in  the  proceedings  and  exhibits,  and,  there- 
fore, will  appear  clear  enough  by  the  perusal  of 
them.  There  are  some  circumstances,  however, 
not  clearlj  ascertained  by  those  exhibits,  which  I 
shall  have  occasion  to  mention,  in  the  course  of  the 
observations  which  I  shall  make  on  the  merits  here- 
after. The  Ut>el  complains  of  the  illegal  capture  of 
the  sloop  George,  whereof  Robert  Smith  was  mas- 
ter, ana  her  cargo,  the  property  of  the  libellant, 
then  and  now  a  subject  of  Holland,  during  the  late 
war,  viz..  In  July,  1778,  by  the  schooner  privateer 
Addition,  Moses  Griffin,  commander,  belonging  to 
the  testator,  Joseph  Carson,  and  others,  who  are 
named  in  the  answer  of  Joseph  Carson,  in  his  life- 
time. 

"  It  is  alleged,  on  the  part  of  the  respondents, 
that  the  vessel  captured  was  emplovcd  in  carrying 
goods  belonging  to  the  subjects  of  Great  Britain, 
contrary  to  the  regulations  and  laws  of  the  then 
Congress.  They  rely  on  the  libel  and  condemnation 
ill  the  state  court  of  admiralty  of  New  Jersey,  the 
verdict  of  the  Jury  ascertaining  the  facts,  and  the 
condemnation  by  the  court  and  order  of  sale,  and 
for  payment  of  the  net  proceeds  to  the  captors. 

"  The  sale  of  the  vessel  aud  cargo  at  vendue,  and 
the  moneys  being  received  by  the  marshal  of  the 
court,  in  whose  hands  it  is  said  they  now  remain  in 
depreciated  paper,  not  having  been  distributed  to 
and  amonflT  the  captors,  and  of  course  the  respond- 
ents, or  tneir  testator,  received  no  part  thereof, 
and  therefore  they  allege  that  the  marshal  only  is 
chargeable  to  the  ubeluuit,  and  not  the  respondents 
or  the  testator.  They  insist  that  there  was  probable 
cause  of  seizure,  and  therefore  the  captors  are  not 
answerable  in  damages.  They  also  plead  in  abate- 
ment to  the  Jurisdiouon  of  the  court,  because  they 
assert  that  the  subject  of  prize  or  no  prize  belongs 
to  the  admiralty  of  New  Jersey,  and  not  to  this 
court,  which  has  no  cognisance  of  the  qutMtion ; 
nor  has  it  power  to  effectuate  its  Judgment  against 
executors.  On  the  part  of  the  executors  particu- 
larly, an  answer  was  put  in  denying  their  being 
chargeable  for  the  torts  of  the  testator,  which,  as 
well  as  their  consequences,  die  with  his  person.  But 
on  an  explanation  on  the  behalf  of  the  libellant,  that 
he  claimed  no  damages  for  the  tort,  merely  as  a  torf , 
but  sought  for  restitution  of  his  property  only,  the 
point  was  abandoned  by  the  advocates  for  the  re- 
spondents. 

"  The  libellant,  to  repel  this  defense,  and  denying, 
in  the  usual  form,  the  facts  as  stated,  sets  forth  the 
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reversal  of  the  Judgment  of  the  court  of  New  Jer- 
sey, by  the  decree  of  the  court  of  appeals  of  the 
United  States,  the  23d  of  December,  1780.  which 
contains  a  direction  to  the  latter  court  to  make  reB- 
titution  of  the  property,  with  costs,  but  not  dam- 
ages. They  also  Joi  n  issue  on  the  point  of  Jurisdiction, 
and  distinguish  between  a  suit  commenced  in  the 
lifetime  of  the  testator,  and  one  brought  in  the  first 
instance  against  the  executors. 

**  Five  points  were  made  by  the  advocates  of  the 
respondents :  1st.  The  Utrt  dying  with  the  person  : 
2d.  The  Jurisdiction  of  this  court  is  not  competent, 
as  it  is  not  a  prize  court;  dd,  and  4th.  If  a  prize 
court,  yet.  as  the  cause  originally  attached  in  the 
court  of  New  Jersey,  that  was  the  only  court  in 
which  the  consequences  were  cognisable,  and  alone 
competent  to  effectuate  the  decree  of  the  court  of 
app^s ;  5th.  A  capture  with  probable  cause  is  not 
a  subject  of  action  for  damages. 

**  The  first  point  being  waived,  brings  the  question 
to  the  competency  of  Jurisdiction,  which  in  order, 
as  well  as  necessity,  should  be  the  first  point  oonald- 
ered,  because,  if  the  court  has  no  JurisdictJon, 
it  is  nugatory  to  inquire  into  the  merits  of  l^e 
cause.  On  this  point,  as  it  first  struck  me,  I  conf  esc^ 
I  had  doubts.  The  account  given  by  Lord  Mansfield 
of  the  arrangement  of  the  court  of  admiralty  in 
England,  as  detailed  in  the  case  of  lAndo  d  Rodney, 
produced  hesitation,  and  my  respect  for  the  opinion 
of  that  gr^t  character,  as  well  aa  the  arguments  of 
the  advocates  in  the  present  cause,  induced  a  delib- 
erate consideration  of  the  subject.  The  division  of 
the  court  of  admiralty  into  two  sides,  prize  and  in> 
stance,  was  new  to  me,  and  it  is  allowea  not  to  have 
been  generally  known,  if  at  all,  by  the  common 
lawyers  in  England,  before  that  case  was  deter- 
mined. In  this  country  it  never  was  known,  nor 
does  it  appear  that  any  new  commission  was  ever 
transmitted  to  the  colonial  Judge  of  the  admiralt3- 
from  Great  Britain  before  the  revolution,  in  casca? 
of  wars  between  that  kingdom  and  its  enemies.  I 
have  traced,  from  records  and  other  authentic  in- 
formation, the  proceedings  of  the  admiralty  court 
of  Pennsylvania,  for  a  period  exceeding  fifty  yean<>.. 
and  I  have  the  best  reason  for  believing  niat  the 
practice  in  other  colonies  was  similar.  In  all  the 
proceedings,  the  prize  suits  are  called  suits  civil  and 
maritime.  During  the  late  war,  when  we  assumed 
aud  effected  our  Independence,  the  proceedingst 
were  unaltered  in  this  point.  1  do  not  find  that 
there  Is  any  such  distinction  in  anv  other  nation, 
except  it  should  be  found  in  Holland,  and  of  this  I 
much  doubt.  The  authority  out  of  Bynkerslioek. 
(177,)  produced  bv  one  of  the  advocates  for  the  re- 
spondents, founded  on  an  ordinance  of  the  &ui  of 
Leicester,  shows  that  there  is  a  court  there  whoee 
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the  circuit  court  on  the  11th  of  April,  1798,  but 
was  reversed  by  this  court  at  February  term, 
6*]  1799,  so  far  as  the  same  *decreed  that  the 
district  court  had  no  jurisdiction  to  carry  into 
effect  the  decree  of  the  court  of  appeals,  and 
the  cause  was  remanded  to  the  district  court  for 
7*]  further  *proceedings;  the  respondent  being 
at  liberty  to  contend  l)efore  that  court,  as 
matter  oi  defense  to  the  merits,  or  to  the  form 
of  proceedings,  that  the  libel  should  first 
8*]  *have  been  filed  in  the  district  court  of 
Xew  Jersey,  but  not  to  make  the  decision  of 
the  judge  on  that  point  a  ground  of  excepting 
to  the  jimsdiction  of  the  district  court  of  Penn- 
sylvania, and  that  costs  should  await  the  event 
of  the  cause. 

9*]  *Upon  the  second  hearing  of  the  cause, 
on  the  2d  of  April,  1802,  the  judge  decreed 
in  favor  of  thelibellant,  for  the  amount  of  sales 
of  the  sloop  and  cargo,  reduced  by  the  scale  of 
depreciation,  with  interest,  until  two  months 
after  the  oi-der  of  restitution  by  the  court  of 
appeals;  and  from  the  time  of  the  institution 
of  the  present  suit  until  the  day  of  final  decree ; 
which  decree  was,  on  the  10th  of  May,  1804, 
reversed  by  the  circuit  court,  and  the  libeljdis- 
missed  wiUi  costs.  From  which  sentence  the 
li^ellant  appealed  to  this  couit. 


£.  Tilghman,  for  the  appellant. 

No  delay  can  be  imputed  to  the  appellant. 
There  was  no  limitation  by  law.  The  federal 
court  of  appeals  was  unpopular  in  those  states 
who  were  attached  to  the  trial  by  jur>',  and  its 
jurisdiction  was  opposed  with  great  warmth. 
He  cited  the  case  of  the  sloop  Aetim,  and  Mr. 
Olmstead'a  cane,  and  an  act  of  the  legislature  of 
Pennsylvania  in  support  of  that  assertion.  The 
jurisdiction  of  that  court  was  not  finally  settled 
until  the  case  of  JDoane  dt  PenhaU^w,  3  Dallas, 
64,  85,  86. 

He  considered  the  case  under  six  heads. 

1.  That  if  the  appellant  was  entitled  to  re- 
dress, he  was  right  in  applying  to  the  district 
court  of  Pennsylvania,  and  was  not  obliged  to 
resort  to  that  of  New  Jersey. 

2.  That  if  his  suit  was  rightly  commenced  in 
the  district  court  of  Pennsylvania,  that  court 
had  authority  to  decide  finally  on  the  case. 

3.  That  the  district  court  has  jurisdiction  of 
the  question  of  prize. 

4.  That,  if  the  appellant  is  entitled  to'  re- 
dress, his  remedy  survives  against  the  exe<?utor8 
of  Carson. 

6.  That  it  is  immaterial  whether  there  was  or 
was  not  probable  cause  for  the  capture. 
*6.  That  the  owners  of  the  privateer  [*10 


authority  is  entirely  confined  to  captures  as  pri/x^. 
and  it  has  no  Jurisdiction  even  of  othermaritime 
casoe.    This,  therefore,  is  not  applicable  to  a  ques- 
tion concerning  the  powers  of  a  court  of  admiralty, 
which  is  allowed,  even  in  the  case  of  Llndn  A  Hmi- 
ney,  to  possess  Jurisdiction  in  idl  maritime  causes, 
though  in  England  it  is  said  to  act  under  a  peculiar  ' 
mnd  therefore  not  generally  known)  organization,  i 
I  talce  it,  therefore,  for  granted,  because  the  con-  , 
trary  has  not  been  shown,  that  in  England  alone 
are  these  distinct  branches  of  the  same  court  to  be 
found.    In  all  the  books  of  reports  in  which  cases 
of   prohibitions  to  the  admiralty  are  mentioned, 

I  precedent  to  the  case  of  Lindn  &  Itodiiey,  these  pro- 
libitlons  are  moved  for  and  granted  general^  to 
the  court  of  admiralty :  and  though  in  a  case  In  Term 
Heportti,  (long  after  the  case  of  lAndu  A.  iJodnej/,) 
the  distinction  is  taken,  and  the  prohibitions  moved 
for  to  the  prize  coui:t,  this  very  instance  shows  it  to 
be  a  novelty  io  the  common  law  books  there,  for  if 
it  had  been  known  as  an  old  practice,  the  particular 
de«iiKnation  of  the  prize  court  would  have  been  un- 
uecc^ssary,  and  the  prohibition  would  have  been 
required  to  the  admiralty  generally,  as  it  ever  had 
been  in  former  casc^. 

"  Acting,  as  we  now  do,  in  a  national  and  not  a 
dependent  capacity,  I  cannot  conceive  that  we  are 
tM>uad  to  follow  the  practice  in  England  more  than 
that  of  our  own  or  any  other  nation.  Customs 
purely  colonial  were  parts  of  our  laws,  even  in  the 
time  of  our  connection  with  Britain.  I  need  In- 
Mtance  only  one,  viz.,  that  of  the  mode  of  convey- 
ance of  feme  coverts'  estates,  contrary  to  the  laws 
of  England.  This  is  a  case  at  common  law,  in  which 
we  then  were,  and  now  are,  particularly  called  to 
follow  their  rule  and  practice  in  general.  The  ad- 
miralty proceeds  from  a  law  which  considers  all 
nations  as  one  community,  and  should  not  be  tied 
down  to  the  precedent  of  -one  nation,  though  it 
were  more  clearly  ascertained.  I  shall,  therefore, 
<K>nclude,  that  if  the  powers  of  an  admiralty  and 
maritime  court  are  delegated  by  Congroiw  to  this 
o<»urt,  those  of  a  prize  court  are  mixed  in  the  mass 
of  authority  with  which  it  is  invested,  and  require 
no  particular  specification.  They  are  called  forth  (if 
irenerally  delegated)  by  the  occasion,  and  not  bv 
repeated  and  new  interferences  of  government. 
Nor  do  I  believe  that  even  in  England,  any  new  au- 
thority is  vested,  though  a  kind  of  legal  and  solemn 
notioe  is  given  of  a  war,  in  which  subjects  for  the 
prize  authority  of  the  admiralty  may  occur.  It 
flc>ci«  not  begin  with  their  ware,  but  was  pro-exist- 
ent. It  does  not  end  with  the  commencement  of 
l>eace,  for  their  books  show  it  to  be  exercised  at 
any  time  afterwards.  Government  never  interferes 
to  put  an  end  to  it;  how  then  can  its  power  be  re- 
pr«t43dly  necessary  to  begin  it  ?    The  fact  is,  it  is 
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inherent  in  a  court  of  admiralty,  and  not  lost,  but 
torpid,  like  other  authorities  of  the  court,  when 
there  are  no  occasions  for  their  exercise. 

"  But  here  the  question  arlwjs,  have  Congress,  by 
their  Judieiarj'  laws,  vested  this  court  with  general 
or  special  admiralty  powers?  GOngress  have  au- 
thority (delegated  by  the  people  in  the  couKtltution) 
in  'all  cases  of  admiralty  and  maritime  jurisdic- 
tion.' The  words  of  that  part  of  the  judiciary  law 
affecting  this  subject,  in  which  the  authorities  of 
the  court  are  described,  will  be  seen  in  the  Uth  sec- 
tion of  that  law.  'It  shall  also  have  exclusive 
original  cognisance  of  all  civil  causes  of  admiralty 
and  maritime  Jurisdiction,  including  seizures  under 
laws  of  impost,  navigation,  or  trade,  of  the  United 
States.'  It  is  said  prize  or  no  prize  is  a  que«ti<m  of 
military,  not  of  a  civil  nature.  But  I  find  no  such 
distinction  in  the  books.  Blackstone,  in  his  division 
of  courts,  does  not  class  that  of  thb  admiralty  a8  a 
military,  but  a  maritime  court,  and  It  will  appear 
that  the  Jurisdiction  of  prize  is  within  its  powers, 
though  he  points  out,  in  cai«es  of  prizes  in  th(^ 
then  colonies,  that  appeals  were  to  members  of  the 

f)rivy  council,  and  others,  in  consequence  of  treat- 
es  and  domestic  arrangements.  But,  he  says,  *  the 
original  court  to  which  this  question  is  permitted 
in  England,  is  the  court  of  admiralty,'  without  any 
distinction  as  to  the  nature  of  its  powers,  whether 
instance  or  prize,  military  or  civil.  In  book  3,  p. 
108,  he  mentions  the  exclusive  and  undisturlied  Ju- 
risdiction of  the  courts  of  admiralty,  in  cases  of 
prize :  and  that  court  determines,  not  according  to 
British  laws  or  practice,  but  '  according  to  the  law 
of  nations.'  Should  I  confine  mv  attention  merely 
to  the  inqulrv  whether  this  could  be  classed  under 
the  description  of  a  'civil  cause,'  I  should  think 
there  were  grounds  to  support  the  idea  of  Its  being 
comprehended.  In  the  case  of  Achtmn  &  Everett^ 
(Coirp.  382,)  some  light  is  thrown  on  this  view  of 
the  subject,  because  it  appears  that  a  civil  suit  may. 
in  substance,  but  not  in  form,  partake  of  criminal 
Ingredients.  So,  by  parity  of  reason,  may  a  ci\'il 
cause  of  admiralty  and  maritime  jurisdiction,  be 
mixed  with,  or  grounded  on,  transactions  of  a  mil- 
itary nature.  But  I  do  not  think  it  necessarj- 
merely  to  fix  this  point.  What  is,  perhaps,  of  most 
eonsenuence,  is  to  ascertain  the  intention  of  Con- 
gress in  di^ttributing  a  power,  clearly  in  them,  to 
IJieir  Judiciary  departments.  And  what  was  said  by 
one  of  the  advocates  for  the  libcllant,  strikes  me  as 
being  Just  and  proper,  viz.,  that  the  construction 
should  be  made,  from  a  consideration  of  all  the  laws 
on  the  subject,  in  pari  materia.  *"  The  court  shall 
also  have  exclusive  original  cognisance  of  all  civil 
causes  of  admiraltj'  and  maritime  Jurisdiction,  in- 
cluding,' &c. ;  that  is,  being  lnv(n»ted  with  criminal 
powers  in  certain  cases,  it  snail  also  have  civil  pow- 
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are  answerable  for  the  acts  of  the  captors,  their 
agents. 

1.  As  to  the  first  point. 

One  court  of  admiralty  is  competent  to  cany 
into  effect  the  sentence  of  another;  even  of  a 
foreign  court,  and  a  fortiori  oi  a  domestic  court. 
Douglas,  i,  Walker  v.  Wift^r;  1  Vent.  32,  Ju- 
rado  V.  Oregary;  1  Lev.  267,  8.  C;  6  Vin.  535, 
pi.  20;  1  Salk.  S2,  Broom's  Oute;  Garth.  S9S, 
S.  0;  S  LordRaym.  935,  Eiterr.  Jojves;  3  Doll. 
97,  and  118,  Pe.nhallow  t.  Dmine.;  2  Brmcne*s 
Civ.  d'  Ad.  Law,  120. 

The  sentence  of  the  court  of  appeals  consists 
of  three  parts.  Ist.  Restitution;  2d.  Costs;  3d. 
An  order  to  the  court  below  to  carry  the  sentence 
into  effect. 

The  sentence  was  for  restitution  of  the  thing 
itself,  not  of  its  value ;  nor  of  the  amount  for 
which  it  was  sold.  The  appellant  was  not 
obliged  to  take  any  thing  in  lieu  of  the  thing 
itself. 

If.  a  judgment  at  common  law  is  rendered 
against  a  plaintiff  in  the  circuit  court,  and  that 
•judgment  reversed  in  the  Supreme  Court,  and  a 
mandate  issues  to  the  circuit  court  to  execute 
the  judgment  of  the  Supreme  Court,  the  plaint- 
iff is  not  bound  to  take  out  his  execution  under 
the  mandate,  but  may  brinj^  an  action  of  debt 
upon  the  judgment,  in  any  district  of  the  United 
States  where  the  defendant  may  be  found.  So 
in  this  case,  the  claimant  may  libel  the  captors 
in  any  district  where  they  may  be  found.  We 
are  not  bound  to  take  the  proceeds  of  the  sale 
in  continental  money.  The  reversal  was  on  the 
38d  of  December,  in  the  year  1780,  when  paper 
money  was  a  mere  ghost,  and  worth  nothing. 
It  is  immaterial  what  became  of  the  money, 
and  whether  it  sunk  in  the  hands  of  the  marshal, 
or  not.  If  our  cargo  had  been  suffered  to  amve, 
we  might  have  sold  it  so  as  to  avoid  the  effect 
of  depreciation. 

The  resolution  of  Congress,  which  provides 
that  captured  vessels  should  lie  libeled  in  the 
11*]  district'  into  which  *they  should  be 
brought,  applies  only  to  libels  by  the  captors 
against  the  property,  and  not  to  libels  by  the 
claimant  against  the  captors.  These,  ex  neces- 
sitate.  must  be  brought  where  the  captors  may 
be  found.  We  cannot  now  proceed  in  the 
original  court  of  admiralty  of  ]Sew  Jersey,  for 
it  does  not  exist.  It  was  a  court  deriving  its 
authority  from  the  state  of  New  Jersey  alone. 
By  the  constitution,  all  admiralty  powers  are 
now  vested  in  the  courts  of  the  Cnited  States, 
and  to  those  only  can  we  now  apply. 

2.  If  the  suit  was  rightly  commenced  in  the 
district  court  of  Pennsylvania,  that  court  had 
authority  to  decide  finally  on  the  caw^. 

The  words  of  the  decrt^  of  restitution  are  all 
powerful — "the  vessel  and  cargo  shall  be  re- 
stored." We  are,  therefore,  entitled  to  the 
thing  itself,  or  its  full  value. 

If  it  l)e  objected  that  the  loss  by  depreciation 
is  not  chargeable  to  the  respondents,  we  say 

ere,  as  opposed  to  criminal,  in  admiralty  and  marl- 
time  cases.  By  recurring:  to  the  12th,  13th,  19th, 
2l8t,  and  aoth  sections  of  the  judiciary  law.  It  will 
appear  that  Congrreas  meant  to  convey  all  the  pow- 
ers, (ancl  In  the  words  of  the  ccmstitution,)  as  they 
pos8eJMO<i  them.  In  admiralty  cases ;  and  actions  or 
8uit«  in  thes*e  coses  can  originate  only  in  the  district 
court*. 

"  K(»r  the  foregrolnjjr  reasons,  and   some  others 
which  miKht  be  added,  1  am  of  opinion  that  this 
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that  it  is  a  fundamental  rule  that  he  who  does 
the  first  wrong  shall  be  liable  to  all  the  damages. 

The  act  of  the  marshal  was  the  act  of  the 
captors.  His  sale  made  after  the  appeal  wa« 
or  was  not  regular.  If  regular,  the  proceeds 
were  received  to  the  use  of  the  captors;  if 
irregular,  although  under  the  order  of  the  court, 
the  captors  are  liable.  12  Mod.  639,  Ro9\reU  r. 
Fritxr;  5  Vin.  Abr.  405;  1  Vernon,  297^07, 
Childrerm  t.  Saxby;  6  Mod.  179,  Begirui  r. 
IVaey. 

At  common  law.  if  the  judgment  be  reverse<l 
after  goods  sold  under  a/,  fa. ,  the  writ  of  resti- 
tution is  to  the  plaintiff,  and  not  to  the  officer; 
and  the  plaintiff  must  answer  the  value,  not 
what  they  actually  sold  for.  2  Salk.  588,  Cro. 
Eliz.  209,  Book  v.  WUmot;  390,  AUarwm  r.  Ai- 
kiiimn;  11  Mod.  36,  Clerk  r.  WUh^»;  Vin. 
Aln-.  tit.  Diitresa,  171,  pi.  i,  2;  Bro.  Al^r.  Di*- 
tres8,  pi.  72. 

The  sentence  of  the  court  of  appeals  is  con- 
clusive that  the  capture  was  wrongful.  It  was 
a  marine  trespass.  If  the  sloop  had  been  taken 
by  the  British  out  of  the  hands  of  the  captors, 
they  would  still  have  been  liable.  *i  DaU.  [*1 2 
95,  Talbofs  Vase;  3  DaU.  333,  Del.  Col.  r. 
Arnold;  3  T.  R.  333,  in  Tiotes,  Living$Aon  and 
Welch  V.  M'Kemie. 

8.  The  third  point,  viz. ,  thai  the  district  courts 
of  the  United  States  have  jurisdiction  in  qiies- 
tions  of  prize,  was  admitted  by  the  opposite 
counsel. 

4.  If  the  libellant  is  entitled  to  redress,  his 
remedy  survives  against  the  executors  of  the 
owners  of  the  capturing  vessel. 

The  decree  of  the  court  of  appeals  is  for  res- 
titution only,  and  the  prayer  of  the  libellant 
is  for  general  relief,  which  is  in  all  cases  suf- 
ficient. 3  DaU.  86,  87,  107,  118,  PenhdUf)iC  r. 
Doane. 

It  is  a  rule  in  the  civil  law,  that  if  the  ancestor 
has  appeared  to  the  suit,  the  heir  will  be  liable, 
and  it  is  a  maxim  in  equity  that  the  heir  shall 
be  liable,  even  in  cases  of  tori.  Domat,  605, 607, 
608,  609;  Coitper,  374,  376,  UaiMy  v.  Trott; 
Grotim,  b.  2,  c.  21,  s.  19,  20;  Vinnius,  785, 
787. 

5.  To  support  his  fifth  position,  that  it  Ls  im- 
material whether  there  were  probable  cause  or 
not,  he  relied  upon  the  cause  of  Del.  Col.  r. 
Armld,  3  DaU.  333. 

6.  That  the  owners  of  the  capturing  vessel 
are  liable  for  the  acts  of  the  captors.  In  sup- 
port of  this  position  he  cited  4  Rob.  Rep.  29S: 
The  Fieimento,  292;  Th^  Venus,  1  DaU.  lOS; 
3  DaU.  334;  8  DaU.  PenhaUow  r.  Doane. 

Lewis,  on  the  same  side,  offered  to  read 
authorities  to  show  that  the  appeal  not  only 
suspended  the  sentence,  but  the  order  to  sell, 
unless  a  siK'cial  power  was  given  to  the  court 
to  proceed  to  sell  notwithstanding  the  appeal. 

Hare,  contra,  contended, 

1.  That  the  district  court  of  Pennsylvania 
had  not  jurisdiction. 

QOUTt  possesses  all  the  powers  of  a  court  of  admi- 
ralty, and  that  the  question  of  prize  is  c(M?ni^l*h* 
before  it.  1  have  gone  thus  far  into  the  dincussioD 
of  this  point,  because  I  believe  it  is  the  first  time  it 
has  lM>en  agitated  In  a  federal  court. 

"  1  do,  therefore,- decree,  adjudfre  and  d©tennln«% 
that  the  plea  to  the  Jurisdiction  or  the  court,  a«  not 
beingr  corajjetent  ti)  determine  on  prixe  quc8ilon.s 
t>e,  and  the  same  is  hereby  overrulcNl." 
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Ui*]      2.  ♦Thai  the  ca^  of  the  libellant  waa 
void  of  merit. 

1.  If  the  proceeding  is  not  a<niinst  the  prize 
itself,  nor  the  proceeds  of  the  sale  of  the  prize, 
nor  against  the  persons  of  the  captors,  a  prize 
court  has  no  jurisdiction.  No  case  can  be  pro- 
duced, where  a  prize  court  has  taken  jurisdic- 
I ion  merely  against  the  persons  of  the  owners 
of  the  capturing  vessel.  It  is  even  doubted 
wliether  a  court  of  admiralty  could  entertain  a 
suit  against  the  proceeds  in  the  hands  of  the 
agent  of  the  captors.  "  Proceedings  upon  prize 
are  procec(iings  in  rem;  and  it  is  presumed  tliat 
the  body  and  substance  of  the  thing  is  in  the 
<-<uintry  which  has  to  exercise  the  jurisdiction." 
/  Rob.  Amer.  ed.  119,   The  Find  Oyen. 

The  jurisdiction  of  a  court  of  vice-admiralty 
<'Xtends  only  to  things  brought  within  its 
iiuthority.  J  Itii>b.  5.1,  TJie  Card  and  Magd/i- 
Imn. 

The  sentence  of  the  court  of  appeals  required 
ihe  court  of  admiralty  of  New  Jersey  to  cause 
restitution  to  be  mude.  If  the  former  sentence 
in  New  Jersey  is  complete,  it  is  a  bar  to  a  sub- 
sequent suit.  If  it  is  not  complete,  but  is  still 
pending,  it  is  equally  a  bar.  3  Bac.  Ahr.  653; 
Prcc,  in  Chan.  579. 

2.  As  to  the  question  of  merits.  Upon  this 
?*ubject  the  case  of  77w  Afent/jr,  1  Rob.  151-153, 
is  in  point.  This  also  is  an  antiquated  claim, 
and  not  prosecuted  against  the  actual  wrong- 
•'loer,  but  against  persons  who  were  not  present 
at  the  act  complained  of.  Besides,  there  was 
probable  cause,  and,  therefore,  no  damages  can 
b<»  given.  1  Rob.  82,  The.  BeUey.  The  sloop 
\\m\  sailed  under  a  British  convoy ;  this  was  a 
strong  ground  of  suspicion,  and,  added  to  the 
false  account  of  her  destination,  her  want  of 
papers,  and  the  destniction  of  papers,  was  suf- 
ficient ground  to  excuse  from  damages  and 
<;ostH.     J   T.  R.  332,  Sm/irt.  r.  Wolf;    1  N.  Y. 

Tfnn  Rep.  64,  Jenks  r.  HaUet;  Doug.  581,  Ber- 
nnrtli  t.  Motteux;  1  Marxhali,  317.  The  sen- 
tt-nce  of  the  court  of  admiralty  of  New  Jersey 
is  of  itself  conclusive  evidence  of  probable 
<-ause.  1  Wills.  232,  Reynolds  r.  Kennedy. 
14*]  *The  sale  was  the  act  of  the  court,  and 
not  of  the  party. 

The  case  of  sale  under  a  distress  is  not  analo- 
•.rt>iis;  it  la  the  act  of  the  party  alone.  It  is  not 
under  the  judgment  of  a  court.  The  sale  pro- 
4luced  a  fund  to  which  alone  the  libellant  can 
resort.  If  a  collateral  security  be  given,  and  if 
that  be  lost  by  the  laches  of  the  party,  he  shall 
lu'ver  recover. 

From  the  date  of  the  reversal  of  the  decree, 
the  marshal  held  the  money  to  the  use  of  the 
present  libellant. 

The  rule  of  the  civil  law  as  to  torts  is  the 
>iame  with  the  rule  of  the  common  law,  actio 
IftTiionalis  moritur  cum  'persona. 

Tlic  court  stopped  Ingersoll,  on  the  same  side, 
and  said,  that  the  point  which  it  would  be  diffl- 
ciilt  to  establish  on  the  part  of  the  libellant  is, 
that  he  would  have  been  entitled  to  any  remedy 
a^rainst  the  present  appellees,  even  on  the  very 
<lav  after  the  sentence  of  the  court  of  appeals. 

Lewis,  in  reply. 

The  sentence  of  the  court  of  appeals  is  con- 
i'lusive  evidence  of  tlie  falsity  of  the  original 
JilK»l,  and  that  the  capture  was  tortirm^. 

That  the  present  libellant  is  entitled  to  relief, 
ill  some  form  and  in   some  court,  cannot  be 
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questioned.  It  is  not  a  case  of  common  law 
jurisdiction,  and  there  is  no  state  court  of  ad- 
miralty in  New  Jersey.  If  any  court  has  juris- 
diction, it  must  be  a  district  court  of  the 
United  States. 
Two  questions  arise  in  the  cause. 

1.  Is  the  libel  filed  in  the  proper  court?  and, 

2.  To  what  extent  is  the  libellant  entitled  to 
relief? 

*1.  A  neutral  is  entitled  to  restitution ;  [*15 
and  if  the  captor  will  not  proceed  against  the 
property  in  a  reasonable  time,  the  owner  may 
libel  the  captors,  and  pray  that  they  may  pro- 
ceed to  adjudication,  or  restore  the  property. 

The  captured  property  must  be  considered  as 
in  the  pow^er  and  possession  of  the  captors. 
The  sale  makes  no  difference,  unless  made  by 
consent,  or  because  the  property  was  perishable, 
or  under  some  act  of  Congress  or  other  statute 
law. 

The  British  statutes  require  that  the  captured 
property  should  be  taken  into  the  custody  of 
certain  officers  of  the  government,  or  of  the 
court,  and  thereby  might  be  considered  as  in 
the  custody  of  the  law ;  but  Congress  had  no 
such  officers;  the  custody  remained  with  the 
captors  until  trial  and  acquittal  or  condemna- 
tion. Resolve  of  Congress  of  27th  of  Novem- 
ber, 1774.  If  it  had  been  a  sentence  of  acquit- 
tal, a  writ  of  restitution  would  have  issued.  A 
mandate  would  have  been  vain,  unless  the 
court  had  power  to  execute  the  sentence. 

Johnson,  J.,  inquired  of  Mr.  Lewis  whether 
in  his  practice  lie  had  known  any  instance  in 
which,  upon  filing  a  libel,  a  warrant  has  not 
issued  to  take  the  captured  property  into  the 
custody  of  the  marshal. 

Marshall,  Ch.  J.  It  is  certainly  important 
to  ascertain  in  whose  custody  the  property  was. 
I  had  all  along  considered  it  as  in  the  custody: 
of  the  law. 

Lewis.  I  have  had  an  opportunity  of  know- 
ing a  great  deal  of  the  admiralty  practice  dur- 
ing our  revolutionary  war,  being  concerned  in 
all  the  cases  in  Pennsylvania,  and  in  all  the  ajv 
peals  from  the  state  courts.  I  do  not  know  an 
instance  in  which  such  a  warrant  has  issued. 
But  the  records  of  the  court  of  appeals  are  in 
the  office  of  the  clerk  of  this  court.  In  this 
very  case  there  was  no  such  warrant. 

Livingston,  /.  It  appears  that  the  sale  was 
made  by  the  marshal  tinder  the  order  of  the 
court.  "Must  we  not  presume  that  the  court 
knew  and  did  its  dutj^;  and  that  the  goods  were 
in  a  perishing  condition  ? 

*Lewis.  If  the  general  practice  was  not[*16 
to  issue  such  a  warrant, but  to  suffer  the  property 
to  remain  in  the  hands  of  the  captors,  and  no 
warrant  appears  in  this  record,  which  ought  to 
be  presumed  to  contain  all  the  proceedings  in 
the  case,  the  presumption  is.  that  no  such  war- 
rant ever  was  issued ;  especially  if  such  warrant 
was  not  rendered  necessaiy  by  the  law. 

There  was  no  writ  or  warrant  of  sale  from 
the  court  to  the  marshal.  The  order  of  sale  is 
embodied  in  the  final  decree  itself.  It  was 
made  before  the  appeal,  and  while  the  court 
had  the  power  to  make  such  an  order. 

But  the  appeal  suspended  both  the  power  to 
condemn  and  the  power  to  sell.  The  appeal 
suspends  the  sentence  as  to  every  purpose  what- 
soever, unless  the  power  of  sale  after  appeal  be 
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given  by  express  law,  or  unless  the  goods  are  in 
a  perishing  condition. 

The  law  of  New  Jersey  which  constituted 
the  court,  does  not  relate  to  the  case  of  appeal, 
and  the  act  of  18th  December,  1781,  was  made 
to  remedy  this  defect,  but  that  was  made  three 
years  after  the  sale.  In  :2  BoU.  Abr.  SS3,  /,  it 
IS  said,  that  if  "after  sentence,  the  party  ap- 
peal, the  sentence  is  altogether  suspended*  dur- 
mg  the  appeal."  And  Wood,  in  his  Institutes, 
p.  625,  says,  "  All  acts  done  after  the  appeal,  in 

frejudice  of  the  appellant,  are  to  be  reversed." 
n  2  Browne's  Cim  Law,  4J7,  it  is  said  that  an 
appeal  apud  acta  may  be  necessary  to  prevent 
the  instant  intermeddling  of  the  adversary. 

The  same  law  is  laid  down  by  Coke,  4  Inst. 
340.  Sir  Thomas  Parker's  Rep.  70,  Foster  v. 
Cockbum,  where,  upon  argument  and  CTeat  de- 
liberation, the  court  of  exchequer  decided,  that 
their  power  to  order  a  sale  01  the  ^oods  seissed 
was  suspended  by  a  writ  of  error,  it  not  being 
sufficiently  proved  that  they  were  perishable. 

Before  trial  and  condemnation,  perishable 
articles  may  be  sold,  but  in  no  other  case,  unless 
the  power  be  given  by  statute  law.  S  Browne'n 
Civil  Law,  227,  229,  446,  4^0.  A  special  power 
to  sell,  notwithstanding  an  appeal,  is  given  by 
the  British  prisce  acts;  but  no  such  power  was 

f'ven  to  the  admiralty  court  of  New  Jersey, 
7*]  *either  by  the  law  of  that  state  or  the  act 
of  Congress.  2  Browne's  Civil  Law,  231,  454. 
If  the  property  was  in  the  custody  of  Carson, 
he  was  bound  by  the  sentence  of  restitution. 

As  to  the  question  whether  the  libellant  has 
any  remedy  against  the  executors  of  the  own- 
ers of  the  privateer,  we  say  that  we  claim  mere- 
ly restitution  in  specie,  or  of  the  value;  we 
claim  no  damages  for  the  tort. 

Chabe,  J.  This  is  a  libel  grounded  upon 
the  original  wrong.  The  proceedings  of  the 
court  01  admiralty  of  New  Jersey,  and  of  the 
continental  court  of  appeals,  are  brought  in  only 
as  an  exhibit.  There  is  no  new  relief  prayed 
for. 

Lewis.  There  is  a  supplemental  libel,  and  the 
first  libel  prays  for  general  relief.  It  is  the  same 
prayer  as  in  the  case  of  PenhaUow  v.  Doane. 
The  case  in  Cotoper,  74,  shows  that  the  remedy 
extends  to  executors,  where  the  estate  of  the 
testator  has  been  benefited  by  the  tort.  The 
case  of  PenJicUhw  r.  Doane  is  against  the  execu- 
tors of  the  owner.  The  libel  in  the  present 
case  was  drawn  from  that  precedent. 

3IAR8HALL,  Ch,  J.  The  objection  is,  that 
the  libel  does  not  charge  that  the  property  has 
not  been  restored ;  nor  that  it  has  not  been  pro- 
ceeded against;  nor  that  the  sentence  of  the 
court  of  appeals  has  not  been  carried  into  ef- 
fect. 

If  these  allegations  had  been  made  in  the 
bill,  and  there  had  been  a  prayer  for  general  re- 
lief, your  argument  would  be  pertinent.  But 
the  hbel  complains  only  of  the  original  tortious 
capture,  and  claims  damages. 

There  is  no  allegation  9iat  the  property  was 
destroyed,  or  that  a  wrongful  sale  had  been 
made. 

Livingston,  J.  It  is  strange  that  the  case  of 
PenhaUow  v.  thane  should  be  cited  by  the  ap- 
pellant. The  decision  in  that  case  is  directly 
against  him.  The  court  there  gave  relief  only 
for  the  property  which  actually  came  to  the 
hands  of  the  respondents. 
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♦Marshall,  Ch.  /.,observed,thatinthe[*lS 
case  cited  from  Cowper,  the  property  had  come 
to  the  hands  of  the  executor.  The  law  of  that 
case  is  not  denied  by  this  court. 

Lewis.  This  court  is  sitting  as  a  court  of  ad 
miralty  proceeding  according  to  the  law  of  na- 
tions.    No  irregularity  of  form  ought  to  pre- 
vent us  from  obtaining  relief  according  to  the 
case  we  make  out. 

As  to  the  question  whether  the  district  court 
of  Pennsylvania  had  cognizance,  he  observed, 

That  if  the  property  had  been  carried  first  to 
New  Jersey  and  then  to  Pennsylvania,  the  libel 
would  have  been  proper  in  Pennsylvania.  iN> 
where  the  libel  is  against  the  person,  and  he  is 
found  in  Pennsylvania,  the  libel  must  be  filtnl 
there.  The  only  remedy  of  the  libellant  is  in 
the  courts  of  the  United  States,  and  the  federal 
district  court  of  New  Jersey  is  as  foreign  to  the 
state  court  of  New  Jersey,  as  the  federal  district 
court  of  Pennsylvania. 

Carson  was  bound  by  the  decree  of  the  court 
of  appeals;  and  courts  of  admiralty  proceeding 
according  to  the  law  of  nations  will  aid  each 
other  in  the  execution  of  their  sentences.  Car- 
son died  bound  by  the  decree,  and  his  executors 
are  therefore  bound.  As  they  lived  in  Penn- 
sylvania, we  could  only  sue  them  there. 

As  to  the  extent  of  the  relief,  he  observed, 
that  the  sentence  was  for  restitution;  and  af^ 
that  sentence  was  passed  with  the  knowledge 
that  a  sale  had  been  made,  he  inferred  that  the 
court  of  appeals  did  not  intend  that  the  pro- 
ceeds of  the  sale  only  should  be  paid  over,  but 
that  there  should  be  an  actual  restitution  of  the 
thing  itself,  or  of  its  actual  value.  It  is  no 
answer  to  say  that  such  is  the  usual  foim  of  de- 
cree in  cases  where  a  sale  has  been  made,  be- 
cause those  ai-e  precedents  where  the  sale  ha.*- 
been  lawfully  made;  but  here  it  was  imlawful. 

Dallas,  on  the  same  side. 

*The  real  question  is,  who  shall  bear  the  [*!  ^ 
loss  of  the  depreciation  of  the  money ;  ana  this 
dei^ends  upon  the  question  in  whose  possession 
was  the  property  at  the  time  of  the  decree  of 
restitution. 

The  claimant  did  no  act,  and  was  guilty  of 
no  omission,  which  could  make  that  loss  fall 
upon  him;  but  it  was  a  loss  produced  by  the 
tortious  act  of  the  captors,  and  they  are  in  law 
answerable  for  all  the  consequences. 

In  England,  formerly,  all  captures  were  c<jn- 
sidered  as  made  for  the  crown.     It  was  only  in 
consequence  of   the  prize  acts  and  proclama- 
tions, that  the  property  was  adjudged  to  the 
captors.     But  it  is  now  settled  that  the  proper- 
ty vests  in  the  captore  immediately  upon  the 
capture;  S  Bob.;^  and  the  resolves  of  the  ohl 
Congress  take  for  granted  the  same  principle.  By 
the  law  of  nations  the  property  is  changed  by 
the  capture,  and  the  owner  has  no  further 
power  over  it.     The  claimant  is  really  and  sub 
stantially  a  defendant  through  all  the  forms  of 
proceedmtr,  as  well  in  the  original  suit  as  in  liie 
present.     There  was  no  assent,  on  his  part,  to 
the  sale;   no  acquiescence  in  any  act  of  the 
court,  or  of  the  marshal.     The  decree  of  resti- 
tution supposes  and  implies  that  the  property 
remained  in  the  hands  of   the  captors.    The 
order  for  sale  was  made  to  carry  into  effect  the 
decree  of  condemnation,  and  for  the  purpose  of 

1.— The  case  of  the  Elaebe,  5  Rob.  173,  seenie  contni . 
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distribution^  not  for  the  preservation  of  the 
property.nor  to  hold  it  in  custody  of  the  law. 
No  security  was  given  by  the  captors  or  by  the 
marshal.  No  public  notice  was  given  of  the 
sale ;  no  such  notice  w^as  required  by  the  order 
of  sale.  The  sale  was  made  thirteen  days  after 
the  order  was  suspended  by  the  appeal,  and  the 
captor  was  the  purchaser. 

The  case  was  before  the  court  of  appeals 
up<m  its  particular  circumstances  as  well  as 
u{K>n  its  general  merits;  and  the  fact  of  the  sale 
after  the  appeal  must  have  been  known  to  the 
court.  Two  years  had  elapsed  since  the  orig- 
inal sentence.  A  restitution  of  the  thing  itself 
was  impossible;  and  the  form  of  the  decree  of 
reversal  must  have  been  a  matter  in  question. 
If  the  sale  had  been  regularly  and  lawfully 
20*]  made,  the  court  of  appeals  would  *have 
taken  notice  of  it,  and  have  decreed  restora- 
tion of  the  proceeds  of  the  sale.  3  Doll.  102, 
115,  119,  PenhaUaw  v.  Doaiie.  It  was  a  fact  of 
which  the  captor  might  have  availed  himself 
before  that  court. 

But  the  marshal  is  to  be  considered  merely  as 
the  agent  of  the  captor. 

The  claimant  had  no  remedy  but  against  the 
person  of  the  captor.  There  is  no  evidence 
that  the  proceeds  of  the  sale  are  anywhere  to  be 
found. 

The  original  libel  did  not  ask  for  process  to 
arrest  the  vessel,  but  merely  prayed  for  condem- 
nation. The  possession,  and  the  right  of  pos- 
session, were  in  the  captor.  There  was  no  pro- 
cess to  attach  the  vessel.  The  first  process  was 
a  monition  and  venire  for  the  jury.  The  mar- 
shal could  have  no  right  to  possession,  unless  by 
\irtue  of  process  of  attachment.  There  is  no 
order  in  the  whole  proceedings  which  takes 
the  possession  from  the  captor.  After  the  ap- 
peal the  order  of  sale  was  a  nullity,  and  the 
sale  by  the  marshal  was  as  the  agent  of  the  cap- 
tor, who  was  a  trustee  for  the  claimant,  and 
had  no  right  to  sell;  and  is,  therefore,  liable  for 
all  the  consequences. 

February  11.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the.  Court. 

The  privateer  Addition,  cruising  under  a 
commission  granted  by  the  Congress  of  these 
United  States  during  the  war  between  this 
country  and  Great  Britain,  captured  the  sloop 
George,  brought  her  into  port  and  libelled  her 
in  the  court  of  admiralty  for  the  state  of  New 
Jers«ey,  where  she  was  condemned  as  lawful 
prizeby  a  sentence  rendered  on  the  81  st  of  Oc- 
tol>er,  1778,  and  ordered  to  be  sold  by  the  mar- 
shal. From  this  sentence  Richard  D.  Jennings, 
tlie  owner,  prayed  an  appeal,  which,  on  the 
23d  of  December,  1780,  came  on  to  be  heard 
before  the  court  of  appeals  constituted  by  Con- 
^n'ess,  when  the  sentence  of  the  court  of  Jersey 
was  reversed,  and  restitution  of  the  vessel  and 
cargo  was  awarded.  Pending  the  appeal,  on 
the  13th  of  November,  1778,  the  order  of  sale 
21*1  *was  executed,  and  the  proceeds  of  sale 
remained  in  possession  of  the  marshal.  It  does 
not  appear  that  any  application  was  ever  made 
to  the  court  of  New  Jersey  to  have  execution 
of  the  decree  of  tlie  court  of  appeals,  and  this 
suit  is  brought  to  carry  it  into  execution,  or  on 
some  other  principle  to  recover  from  the  estate 
of  Joseph  Carson,  who  was  part  owner  of  the 
privateer  Addition,  the  value  of  the  George  and 
her  cargo. 
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So  far  as  this  bill  seeks  to  carry  into  effect 
the  decree  of  the  23d  of  December,  1780,  there 
is  no  doubt  of  the  jurisdiction  of  the  court; 
but  the  relief  granted  can  only  be  commensu- 
rate with  that  decree.  It  is,  therefore,  all  essen- 
tial to  the  merits  of  this  cause  tt)  inquire*  how 
far  Joseph  Carson,  the  testator  of  the  defend- 
ants, was  bound  by  the  sentence  which  liiis 
court  is  asked  to  carry  into  effect. 

The  words  under  which  the  plaintiffs  claim 
are  those  which  direct  the  restoration  of  the 
George  and  her  cargo.  As  the  captors  are  not 
ordered  bv  name  to  effect  this  restoration,  and 
as  the  order  bound  those  in  possession  of  the- 
subject  on  which  it  must  be  construed  to  optT- 
ate,  it  must  be  considered  as  affecting  those  who 
could  obey  it,  not  those  who  were  not  in  pos- 
session of  the  thing  to  be  restored,  had  no  pow- 
er over  it,  and  were,  consequently,  unable  to 
redeliver  it.  Had  Richard  D.  Jennings  appear- 
ed before  the  court  of  New  Jersey  with  thi* 
decree  in  his  hand,  and  demanded  its  execution, 
the  process  of  that  court  would .  have  l)een 
directed  to  those  who  possessed  the  thing  to  l>e 
restored,  not  to  those  who  held  no  power  over 
it,  either  in  point  of  fact  or  law. 

This  position  appears  too  plain  to  require  the 
aid  of  precedent,  but  if  such  aid  should  he 
looked  for,  the  case  of  Doane  v.  PenhaUf/ir 
unquestionably  affords  it.  In  that  case  a  de- 
cree of  reversal  and  restitution  was  satisfied  bv 
directing  the  proceeds  of  the  sales  to  be  paict; 
and  even  the  judge  who  tried  the  cause  at  the 
circuit  concurred  with  his  brethern  in  reversing 
his  own  judgment,  so  far  as  it  had  decreed  joint 
damages,  and  had  thereby  rendered  the  defend- 
ant liable  for  more  than  he  had  received.  The 
case  of  Dwme  r.  Penhallow,  therefore,  which 
must  be  considered  as  expounding  the  decree 
*of  the  court  of  appeals  now  under  con-  [*2tJ 
sideration,  has  decided  that  Joseph  Carson  was 
bound  to  effect  restitution  by  that  decree  so  far 
only  as  he  was,  either  in  law  or  in  fact,  possess- 
ed of  the  George  and  her  cargo,  or  of  the  pro- 
ceeds. 

To  this  point,  therefore,  the  inquiries  of  the 
court  will  be  directed. 

In  prosecutmg  them  it  will  l)e  neces.sary  to 
ascertain  whether, 

1st.  The  George  and  her  cargo  were,  previ- 
ous to  the  sentence,  in  the  custody  of  the  law% 
or  of  the  captors. 

2d.  Whether  the  court  of  admiralty,  afK'r  an 
appeal  from  their  sentence,  possessed  the  power 
to  sell  the  vessel  and  cargo,  and  to  hold  the  pro- 
ceeds for  the  benefit  of  those  having  the  right. 

It  appears  that  the  court  of  New  Jersey, 
which  condemned  the  George  and  her  cargo  as 
prize,  was  established  in  pursuance  of  the 
recommendation  of  Congress,  and  that  no  legis- 
lative act  had  prescribed  its  practice,  or  detined 
its  powers.  The  act  produced  in  court  wa< 
passed  at  a  subset] uent  period,  and,  conse- 
quently, cannot  govern  the  case.  But  the  Court 
cannot  admit  the  correctness  of  the  argument 
drawn  from  this  act  by  the  counsel  for  the 
plaintiffs  in  error.  It  cannot  be  admitted  that 
ixn.  act  defining  the  powers  and  regulating  the 
practice  of  a  preexisting  court,  contains  pro- 
visions altogether  new.  The  reverse  of  Ihis 
proposition  is  generally  true.  Sucli  an  act  may 
rather  be  expected  to  be  confirmatory  of  t he- 
practice  and  of  the  powers  really  exercised. 
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Since  we  find  a  court  instituted  and  proceed- 
ing to^ict  as  a  court,  without  a  law  defining  its 
practice  or  ils  powers,  we  must  suppose  it  to 
have  exercised  ils  powers  in  such  mode  as  is  em- 
ployed by  other  courts  instituted  for  the  object, 
and  as  is  consonant  to  the  general  principles  on 
which  it  must  act. 

That  by  the  practice  of  courts  of  admiralty  a 
vessel  when  libelled  is  placed  under  the  absolute 
33*1  control  of  the  *conrt,  is  not  controverted ; 
but  the  plaintiff's  contend  that  this  power  over 
the  sii])ject  is  not  inherent  in  a  court  of  admi- 
ralty, but  is  given  by  statute,  and  in  support  of 
this  opinion  the  prize  acts  of  Great  BriUiin  have 
been  referred  to,  which  unquestionably  contain 
regulations  on  this  point.  But  the  Court  is  not 
of  opinion  that  those  acts  confer  entirely  new 
powers  on  the  courts  whose  practice  they  regu- 
late. In  Browne's  ('ivil  and  Admiralty  Law, 
in  his  chapter  on  the  jurisdiction  of  the  prize 
courts,  it  is  expressly  stated  that  those  courts 
exercised  their  jurisdiction  anterior  to  the  prize 
act«.  and  the  same  opinion  is  expressed  by  Lord 
Mansfield,  in  the  case  of  Lmd^^v.  Jiodney,  which 
is  cited  bv  Browne.  The  prize  acts,  therefore, 
most  probably  regulated  pre-existing  powers  in 
the  manner  best  adapted  to  the  actual  circum- 
stances of  the  time. 

It  is  conceived  that  the  constitution  and  char- 
acter of  a  court  of  admiralty,  and  the  objecrt  it 
is  to  effect,  will  throw  much  light  on  this  sub- 
ject. 

The  proceedings  of  that  court  are  in  rejn,  and 
their  sentences  act  on  the  thing  itself.  They  de- 
cide who  has  the  right,  and  they  order  its  deliv- 
ery to  the  party  having  the  riglit.  The  libellant 
and  the  claimant  are  both  actors.  They  both 
demand  from  the  court  the  thing  in  contest.  It 
would  be  repugnant  to  the  principles  of  justice, 
and  to  the  practice  of  courts,  to  leave  the  thing 
in  possession  of  either  of  the  parties,  without 
security,  while  the  contest  is  depending.  If  the 
practice  of  a  court  of  admiralty  should  not  place 
the  thing  in  the  custody  of  its  officers,  it  would 
be  essential  to  justice  that  security  should  be  de- 
manded of  the  libellant  to  have  it  forthcoming 
to  answer  the  order  of  the  court. 

If  the  captor  should  fail  to  libel  the  captured 
vessel,  it  has  been  truly  stated  in  argument  that, 
the  owner  may  claim  her  in  the  court  of  admi- 
ralty. How  excessively  defective  would  be  the 
practice  of  that  court,  if,  on  receiving  such  a 
<'laim.  it  neither  took  possession  of  the  vessel, 
nor  required  security  that  its  sentence  should  be 
performed.  Between  the  rights  of  a  claimant 
where  a  libel  is  filed  and  where  it  is  not  filed, 
34*]  no  distinction  is  perceived,  *andthe  court 
conceives  the  necessary  result  of  proceedings 
in  jrm  to  l>e,  that  the  thing  in  litigation  must 
be  placed  in  the  custody  of  the  law,  and  cannot 
be  delivered  to  either  party  but  on  sufficient 
?*ccurity. 

In  conformity  with  this  opinion  is  the  prac- 
tice of  th^  court  of  admiralty,  not  only  when 
silting  for  the  trial  of  prizes,  and  acting  in  con- 
fonnity  with  the  directions  of  positive  Taw,  but 
when  sitting  as  an  instance  court,  and  conform- 
ing to  the  original  principles  of  a  court  of  admi- 
ralty. In  his  chapter  "on  the  practice  of  the 
instance  court, *'  under  the  title  of  ' *  pro<;eedings 
in  rem,"  p. ,;!)?,  Browne  states  explicitly,  that 
when  the  proceeding  is  against  a  ship,  the  pro- 
cess commences  with  a  warrant  directing  the 
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arrest  of  the  ship.  In  Brmcne,  405,  the  course 
of  proceedings  against  a  ship,  not  for  a  debt,  but 
to  obtain  possession,  is  stated  at  length,  and  in 
that  case,  too,  the  court  takes  possession  of  the 
ship. 

It  must  be  supposed  that  a  court  of  admiralty, 
having  prize  jurisdiction,  and,  consequently, 
proceeding  in  rem,  and  not  having  its  practice 
precisely  regulated  by  law.  would  conform  to 
those  principkis  which  usually  govern  courts 
proceeding  in  rem,  and  which  seem  necessarily 
to  belonj^  to  the  proper  exercise  of  their  func- 
tions. If  in  proceeding  against  a  ship  to  sub- 
ject her  to  the  payment  of  a  debt,  or  to  acquire 
the  possession  of  her  on  account  of  title,  the 
regular  course  is,  that  .the  court  takes  the  vessel 
into  custody  and  holds  her  for  the  party  having 
right,  the  conclusion  seems  irresistible,  that  in 
proceeding  against  a  ship  to  condemn  her  as 
prize  to  the  captor,  or  to  restore  her  to  the  owner 
who  has  been  ousted  of  his  possession,  the  court 
will  also  take  the  vessel  into  custody,  and  hold 
her  for  the  party  having  the  right. 

This  reasoning  is  illustrated,  and  its  correct- 
ness in  a  great  measure  confirmed,  by  the  legis- 
lation of  the  United  States,  and  t&e  judicial 
proceedings  of  our  own  cotlntry.  By  the  judi- 
cial act  the  district  courts  are  alt»o  courts  of 
admiralty,  and  no  law  has  regulated  their  prac- 
tice. Yet  they  proceed  according  to  the  general 
rules  of  the  admiralty,  and  a  vessel  libelled  is 
always  in  possession  of  the  law. 

*An  objection,  however,  to  the  applica-  [*25 
tion  of  this  reasoning  to  the  case  before  the  court 
is  drawn  from  the  defectiveness  of  the  record  in 
the  original  cause,  which  does  not  exhibit  a  war- 
rant to  the  officer  to  arrest  the  George.  The  first 
step  which  appears  to  have  been  taken  by  the 
court  is  an  order  to  the  marshal  to  summon  a 
jury  for  the  trial  of  the  case. 

The  carelessness  with  which  the  papers  of  a 
court  created  for  the  purposes  of  the  war,  and 
which  ceased  to  exist  before  the  institution  of 
this  suit,  have  been  kept,  may  perhaps  account 
for  this  circumstance.  At  any  rate,  the  court  of 
admiralty  must  be  presumed  to  have  done  its 
duty,  and  to  have  been  in  possession  of  the 
thing  in  contest,  if  its  duty  required  that  posses- 
sion. The  proceedings  fiimish  reasons  for  con- 
sidering this  as  the  fact. 

The  libel  does  not  state  the  George  to  have 
remained  in  possession  of  the  captors,  that  the 
sale  was  made  for  them,  or  by  their  means,  nor 
that  the  proceeds  came  to  their  hands.  The  an- 
swer of  the  defendants  avers  that  on  bringing  the 
George  into  port,  she  was  delivered  up  with  all 
her  papers  to  the  court  of  admiralty,  and,  al- 
though the  answer  is  not  testimony  in  this  re- 
spect, yet  the  nature  of  the  transaction  furnishes 
ample  reason  to  believe  that  this  was  the  fact : 
and  it  is  the  duty  of  the  plaintiff  to  show  that 
the  defendants  are  in  a  situation  to  be  liable  to 
his  claim.  If  the  process  of  the  court  of  admi- 
ralty does  not  appear  regular,  this  court,  not  sit- 
ting to  reverse  or  affirm  their  -judgment,  but  to 
carry  a  decree  of  reversal  and  i-estoration  into 
effect,  must  suppose  the  property  to  be  in  the 
hands  of  those  in  whom  the  law  places  it,  unless 
the  contrary  appears.  The  George  and  her 
cargo,  therefore,  must  be  considered  as  being  in 
custody  of  the  law,  unless  the  contrary  appears. 

If  this  conclusion  be  right,  it  follows  that  the 
regularity  of  the  sale  is  a  question  of  no  impor- 
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tancc  to  the  defendants,  since  that  sale  was  the 
act  of  a  court  having  legal  possession  of  the 
thing,  and  acting  on  its  own  authority. 
20*]      *If  the  reasoning  be  incorrect,  it  then 
liecomes  necessary  to  inquire, 

2.  Whether  the  court  of  New  Jersey,  after  an 
appeal  from  its  sentence,  possessed  the  power  of 
iieliing  the  George  and  her  cargo,  and  holding 
the  procjeedsfor  the  party  having  the  right. 

That  the  British  courts  possess  this  power  is 
admitted,  but  the  plaintiffs  contend  that  it  is 
conferred  by  statute,  and  is  not  incident  to  a 
prize  court. 

That  the  power  exists  while  the  cause  is  de- 
pending in  court  seems  not  to  be  denied,  and 
indeed  may  be  proved  by  the  same  authority, 
and  the  same  train  of  reasoning,  which  has  al- 
ready been  used  to  show  the  right  to  take  pos- 
S4?ssibii  of  the  thing  whenever  proceedings  are 
in  refn.  Browne,  in  his  chapter  on  the  practice 
of  the  instance  court,  shows  its  regular  course  to 
be  to  decree  a  sale  vrhere  the  goods  are  in  a  per- 
ishable condition. 

The  plaintiffs  allege  that  this  power  to  decree 
a  sale  is  founded  on  the  possession  of  the  cause, 
!)ut  the  court  can  perceive  no  ground  for  such 
an  opinion.  It  is  supported  by  no  principle  of 
analog,  and  is  repugnant  to  the  reason  and  na- 
ture of  the  thing. 

In  eases  only  where  the  subject  itself  is  in  pos- 
.seivsion  of  the  court,  is  the  order  of  sale  made. 
If  it  be  delivered  on  security  to  either  party,  an 
order  of  sale  pending  the  cause  is  unheard  of  in 
admiralty  proceedings.  The  motive  assigned 
for  the  order  never  is  that  the  court  is  in  pos- 
se<»ion  of  the  cause,  but  that  the  property  in 
))os8es8ion  of  the  court  is  in  a  perishable  state. 
A  right  to  order  a  sale  is  for  the  benefit  of  all 
parties,  not  because  the  case  is  depending  in 
that  particular  court,  but  because  the  thing  may 
{H^rish  while  in  its  custody,  and  while  neither 
party  can  enjoy  its  use. 

If,  then,  the  principle  on  which  the  power  of 
tlie  court  to  order  a  sale  depends,  is  not  that  the 
cause  is  depending  in  court,  but  that  perishable 
property  is  in  its  possession,  this  principle  ex- 
ists in  as  much  force  after  \\»  before  an  appeal. 
The  property  does  not  follow  the  appeal  into 
S2T*J  the  superior  *court.  It  still  remains  in 
<-u8tody  of  the  officer  of  that  (!Ourt  in  which  it 
wa»  libelled.  The  case  of  its  preservaticm  is  not 
altered  by  the  appeal.  The  duty  to  preserve  it 
iN  still  the  same,  and  it  would  seem  reasonable 
that. the  pow^er  consequent  on  that  duty  would 
l>e  also  retained. 

On  the  principles  of  reason,,  therefore,  the 
<-ourt  is  satisfied  that  the  tribunal  whose  officer 
retains  possession  of  the  thing  retains  the  power 
of  selling  it  when  in  a  perishing  condition,  al- 
though the  cause  may  be  carried  by  appeal  to 
a  .superior  court.  This  opinion  is  not  unsup- 
jiorted  by  authority. 

In  his  chapter  on  the  practice  of  the  instance 
i'ourt,  page  405,  Browne  says,  **  If  the  ship  or 
i^oods  are  in  a  state  of  decay,  or  of  a  perishable 
nature,  the  court  is  used,  during  the  pendency 
of  a  Slut,  or  sometimes  after  sentence,  notwith- 
^'tanding  an  appeal,  to  issue  a  commission  of 
ai>praisement  and  sale,  the  money  to  be  lodged 
with  the  registrar  of  the  court,  in  umimjtu  ha- 

This  practice  does  not  appear  to  be  estab- 
lished bv  statute,  but  to  l)e  incident  to  the 
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jurisdiction  of  the  court,  and  to  grow  out  of 
the  principles  which  form  its  law.  A  prize 
court,  not  regulated  by  particular  statute,  would 
proceed  on  the  same  principles;  at  least  there  is 
the  same  reason  for  it. 

But  there  is  in  this  case  no  distinct  order  of 
sale.  The  order  is  a  part  of  the  sentence  from 
which  an  appeal  was  praj^ed,  and  is,  therefore, 
said  to  be  suspended  with  the  residue  of  that 
sentence. 

The  proceedings  of  the  court  of  admiralty,  if 
they  are  all  before  this  court,  were  certainly 
very  irregular,'  and  much  of  the  difficulty  of 
this  case  arises  from  that  caase;  but  as  this  case 
stands,  it  would  seem  entirely  unjust  to  decree 
the  defendant  to  pay  a  heavy  sum  of  money, 
because  the  court  of  admiralty  has  done  irregu- 
larly that  which  it  had  an  unquestionable  right 
to  do. 

Since  the  court  of  admiralty  possessed  the 
power  of  making  a  distinct  order  of  sale  im- 
mediately after  the  appeal  was  entered,  and 
this, but  for  the  depreciation, would  *have  r*28 
been  desirable  by  all,  it  is  not  unreasonable  to 
suppose  the  practice  to  have  been  to  consider 
the  appeal  as  made  from  the  condemnation, 
and  not  from  the  order  of  sale.  The  manner 
in  which  this  appeal  was  e.ntered  affords  some 
countenance  to  this  opinion.  In  the  recital  of 
the  matter  appealed  from,  the  condemnation 
alone,  not  the  order  of  sale,  is  stated. 

The  court  will  not  consider  this  irregularity 
of  the  admiralty,  in  ordering  what  was  within  its 
power,  as  charging  the  owners  (^  the  privateer, 
under  the  decree  of  the  23d  of  Dccemoer,  1780, 
with  the  amount  of  the  sales  of  the  Greorge  and 
her  cargo,  which  in  point  of  fact  never  came  to 
their  hands,  and  over  which  they  never  pos- 
sessed a  legal  control,  for  the  marshal  states 
himself  to  hold  the  net  proceeds  to  the  credit 
of  the  former  owners. 

It  is,  therefore,  the  unanimous  opinion  of  this 
court,  that  the  decree  of  the  28d  of  December, 
1780,  does  not  require  that  the  restoration  and 
redelivery  which  it  orders  should  be  effected  by 
the  captors,  but  by  those  who  in  point  of  law 
and  fact  were  in  possession  either  of  the  George 
and  her  cargo,  or  of  the  money  for  which  they 
were  sold.  As  the  officer  of  the  court  of  New 
Jersey,  not  the  captors,  held  this  possession,  the 
decree  operates  upon  him,  n6t  upon  them. 

On  that  part  of  the  libel  in  this  case  which 
may  be  considered  as  supplemental,  and  as 
jisking  relief  in  addition  to  that  w^hich  was 
given  by  the  decree  of  the  23d  of  December, 
1780,  the  court  deems  it  necessarj'  to  make  but 
a  very  few  observations. 

The  whole  argument  in  favor  of  this  part  of 
the  claim  Ls  founded  on  the  idea  that  the  cap- 
tors were  wrongdoers  and  are  responsible  for 
all  the  loss  which  has  been  produced  by  their 
tortious  act.  The  sentence  of  reversal  and  res- 
toration is  considered  by  the  plaintiffs  as  con- 
clusive evidence  that  they  were  wrongdoers. 

But  the  court  can  by  no  means  assent  to  ihis 
principle.  A  belligerent  cruiser  who,  with 
probable  cause  seizes  a  neutral  and  takes  her 
into  port  for  adjudication,  *and  proceeds  [*29 
regularly,  is  not  a  wrongdoer.  The  act  is  not 
tortious.  The  order  of  restoration  proves  that 
the  property  was  neutral,  not  that  it  was  taken 
without  probable  cause.  Indeed,  the  decree 
of  the  court  of  appeals  is  in  this  respect  i 
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favor  of  the  captors,  since  it  does  not  award 
damages  for  the  capture  and  detention,  nor 
give  costs  in  the  suit  below. 

If  we  pass  by  the  decree,  and  examine  the 
testimony  on  which  it  was  founded,  we  cannot 
hesitate  to  admit  that  there  was  justifiable  cause 
to  seize  and  libel  the  vessel. 

Upon  the  whole  case,  then,  the  court  is 
unanimously  of  opinion,  that  the  decree  of  the 
circuit  court  ought  to  be  affirmed. 

Sentence  affirmed. 

S.C.J  Pet.  Adm.l. 

Cited— 8  Crancb  137 ;  2  Wheat.  465 ;  SO  How.  600  CZ 
Wall.612;  5  WaU.  377;  17  Wall.  93;  1  Brown  98;  Blatchf . 
Pr.  7:  Id.  200:  Id.  339;  Id.  207:  Blatchf.  &  H.  252;  1  Blss. 
7:1  Qall. 81, 573 ^GUp  27;  1  Mason  100 ;  1  Paine 626 ;  1 
Ware  364, 480: 1  Wood.  &  M.  488. 


RHINELANDER 

iP 

THE  INSURANCE  COMPANY  OF 

PENNSYLVANIA. 

A  capture  of  a  neutral  as  prize  by  a  belligerent  is 
a  total  loss,  and  entitles  the  insured  to  abandon. 

The  state  of  the  loss  at  the  time  of  the  offer  to 
abandon,  fixes  the  riyhta  of  the  parties. 

THIS  was  a  case  certified  from  the  circuit 
court  for  the  district  of  Pennsylvania,  in 
which  the  opinion  of  the  judges  of  that  court 
were  opposed  to  each  other  upon  the  question, 
whether  the  (^aintiff  was  entitled  to  recover 
upon  a  case  stati?d,  the  material  facts  of  which 
were  br  follow : 

The  defendants  insured  12,500  dollars,  on  the 
freight  of  the  plaintiff's  American  ship  The  Man- 
hattan, which  had  been  chartered  by  Minturn  & 
Champlin,  for  a  voyage  from  New  York  to 
Batavia,  and  back  to  New  York.  The  freight 
was  valued  in  the  policy  at  50,000  dollars.  1  he 
charter  party  contained  a  covenant  that  if  any 
dispute  should  arise  between  the  plaintiff  and 
Minturn  &  Champlin  respecting  the  freight,  the 
cargo  should  not  be  detained  by  the  plaintiff, 
30*]  provided  they  *should  give  good  security 
to  abide  by  the  award  of  arbitrators,  who  were 
to  be  appointed  to  settle  such  dispute.  On  her 
homeward  voyage,  on  the  10th  of  Februair, 
1805,  the  ship  was  taken  and  detained  on  the 
high  seas  by  a  British  armed  vessel,  and  the  sec- 


ond mate  and  21  of  the  seamen  taken  out,  and 
two  British  officers  and  15  seamen  put  on  board, 
with  orders  to  take  her  into  a  British  port. 
The  second  mate  was  put  on  board  another 
vessel,  and  arrived  in  New  York  on  the  26th  of 
February,  when  he  gave  the  above  information 
to  the  plaintiff,  who,  on  the  28th  of  February, 
communicated  it  by  his  letter  of  abandonment 
of  that  date,  to  the  defendants. 

The  Manhattan,  with  her  cargo,  was  carried 
into  Bermuda  on  the  12th  of  February,  and 
libeled  as  prize  of  war.  On  the  20th  of  April. 
1805,  both  vessel  and  cargo  were  acquitted. 
From  this  sentence,  so  far  as  it  respected  the 
cargo  only,  an  appeal  was  prayed,  which  does 
not  appear  to  have  been  decided;  but  on  the 
8th  of  May  the  cargo  was  delivered  to  it**  own- 
ers, on  their  giving  security;  and  on  the  8th  of 
July  the  vessel  and  cargo  arrived  in  New  York ; 
but  before  their  arrival,  the  defendants  having 
refused  to  give  counter  security,  so  as  to  re- 
lieve the  owners  of  the  cargo  from  the  effect  of 
the  security  which  they  had  given  upon  getting 
possession  of  their  goods,  the  plaintiff,  on  the 
6th  of  June,  1805,  Qitev  the  vessel  was  liberated, 
brought  the  present  suit.  Upon  the  arrival  of 
the  vessel  and  cargo,  Minturn  &  Champlin  gave 
security  to  abide  the  award  of  the  arbitrators 
concerning  the  freight,  according  to  the  cove- 
nant In  the  charter  party,  and  obtained  posses- 
sion of  the  cargo. 

Hopkinson,  for  the  plaintiff,  contended, 

1.  That  there  had  been  a  total  \o^  of  the 
property  insured,  occasioned  by  a  peril  within 
the  terms  of  the  policy. 

2.  That  the  abandonment  was  made  in  due 
time. 

*  Whenever  a  vessel  is  captured  by  a  ['31 
belligerent  as  prize,  whether  the  belligerent  be 
a  friend  or  an  enemy,  the  loss  is  total,  so  long 
as  the  detention  exists;  and  vests  a  complete 
right  of  abandonment.  It  is  not  the  state  of  the 
information  received,  but  the  actual  state  of  the 
fact,  which  justifies  the  abandonment,  and  gives 
the  right  to  recover  as  for  a  total  loss.  The  ves- 
sel was  actually  libeled  as  prize  at  the  time  of 
the  abandonment,  although  no  information  of 
such  libel  had  been  received  by  the  plaintiff; 
and,  therefore  the  case  is  clearly  within  the 
doctrine  established  by  the  supreme  court  of 
Pennsylvania,  in  the  case  of  Dutil'gh  r.  GaUiff. 
decided  a  few  days  ago;*  that  if  the  vessel  be 


1.— Decided  January  17th,  lfl07.  The  opinion  of 
Ch.  J.  TilKhman.  as  published  In  the  United  States 
Gazette,  of  the  20th  of  the  same  month,  is  as  fol- 
lows  * 

On  the  24th  of  September,  1799,  the  defendant, 
Samuel  Gatliff,  underwrote  seven  hundred  and 
fifty  dollars  upon  a  policy  of  insurance  on  the 
schooner  Little  Will,  belongrlnsr  to  John  Dutilg-h 
and  Thomas  Lllllbrldge,  for  whom  the  plaintiff  was 
agent,  on  a  voyag'e  at  and  from  Philadelphia  to 
liavanna. 

On  the  25th  of  September.  1799,  the  Little  Will 
sailed  on  her  voyanre  from  Philadelphia  for  Havan- 
na«  and  on  the  8ta  day  of  October  followinfr  she 
was  captured  by  three  British  privateers,  and  car- 
ried into  the  port  of  Nassau,  New  Providence, 
where  she  arrived  on  the  13th  of  the  same  month. 

Upon  her  arrival  In  Nassau,  the  said  schooner 
was  libeled  in  the  admiralty  court,  and  on  the  9th 
day  of  November  following  was  rejrularly  acquit- 
ted ;  and  In  the  whole  she  remained  thirty-seven 
days  at  Nassau,  during  tbirty-fl  ve  of  which  she  was 
in  custody  of  the  captors;  but  the  fact  of  her  ac- 
quittal was  not  known  to  the  plaintiff  until  after 
the  abandonment  hereafter  mentioned;  although 
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it  was  known  to  John  Dutilgh,  one  of  the  owners 
and  supercargo,  who  was  with  her  at  Nassau. 

On  the  13th  day  of  November,  the  plaintiff  wrote 
the  letter  of  abandonment,  enclosing  the  papers 
therein  referred  to,  which  was  receiv^  by  the  de> 
fendant  the  same  day. 

On  the  20th  of  November  the  said  schooner  sailed 
from  Nassau  for  Havanna,  where  she  arrived  on 
the  2l8t  of  the  same  month,  and  sold  her  cargo,  ex- 
cept three  boxes  plundered  at  New  Providence, 
Afterwards,  the  said  schooner  sailed  from  Havanna 
for  Philadelphia,  where  she  arrived  on  the  36th  or 
27th  of  February,  in  the  year  18U0,  with  a  cargo  of 
sugars,  on  which  freight  became  due,  and  was  re- 
ceived by  Stephen  Dutligh  for  the  benefit  of  those 
who  were  entitled  to  It :  each  party  refusing  to  ac- 
cept her,  she  was  sold  for  wharfage,  and  the  whole 
proceeds  of  sale  applied  to  the  payment  thereof. 

The  schooner  Little  Will  was  American  property, 
as  warranted. 

The  question  for  the  court  is,  whether  the  plaint- 
iff is  entitled  to  recover  as  for  a  total  loss? 

Opinion  of  the  Court  delivered  by  W.  Tllghman, 
I  Ch.  J,    On  the  case  thus  stated,  the  question  sub- 
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32*]  libeled  by  the  *captors  as  prize,  it  is 
such  a  capture  as  gives  the  insured  a  complete 
ri^ht  to  abandon ;  and  to  recover  as  for  a  total 
los8.  Although  the  Alanhattan  and  cargo 
33*1  *were  acquitted  by  the  vice-admiralty 
court  before  the  return  oi  the  writ  in  the  pres- 
ent ca*«,  yet  the  acquittal,  as  to  the  cargo,  was 
34*]  siisjiended  by  the  appeal;  and  the  *prop- 
erty  was  not,  in  fact,  put  into  the  possession  of 
the  freighters,  until  they  had  given  security  to 
Its  full  value,  to  return  it  to  the  captors  in  case 
35*]  the  sentence  of  acquittal  *should  be  re- 
versed. As  to  them,  therefore,  the  property  was 
not  restored.  It  never  arrived  in  safety.  Its  trial 
was  still  pending,  and  if  it  should  finally  be  con- 
<lemnetl,  the  freighters  would  never  be  liable  to 
the  plaintiff  for  the  freight.  As  to  the  plaintiff, 
therefore,  it  still  continues  a  total  loss  of  the 
freight .  He  cannot,  in  any  event,  recover  it  from 
the  freighters  until  the  app)eal  is  decided,  and  if 
that  c^ecision  should  be  against  the  latter,  his 
only  chance  would  be  in  the  hope  of  justice 
from  the  courts  of  the  captors,  who,  upon  con- 
demnaUon  of  the  cargo,  sometimes  order  the 
freight  to  be  paid  to  the  owner  of  the  ship,  if 
he  is  a  fair  neutral,  and  has  no  interest  in  the 
cargo.  Nothing  but  relieving  the  freighters 
from  the  security  they  had  given  for  the  cargo 
could  entitle  the  plaintiff  to  recover  against 
them.  The  underwriters,  therefore,  were  bound 
either  to  pay  to  the  plaintiff  the  amount  they 
had  insured,  or,  by  giving  such  coimter  secur- 
ity as  should  indemnify  the  freighters,  give  the 
plaintiff  a  right  of  action  against  them.  The 
latter  part  of  the  alternative  the  defendants  have 
refused.  The  case  of  Da  Costa  v.  Newnham,  2 
T.  H.  407,  shows  that  the  underwriters  were 
Imuiid  to  give  such  counter  security,  or  to  pay 
the  amount  insured.  The  property  never  came 
free  into  the  hands  of  the  freighters.  The  right 
of  action  depends  upon  the  facts  existing  at  the 
time  of  abandonment.  In  the  case  of  Mumford 
r.  Church,  decided  by  the  supreme  court  of 
New  York,  at  July  term,  1799,  the  assured  re- 
c<>vered  notwithstanding  a  restoration  before 
abandonment.  But  the  assured  cannot  retract 
his  abandonment,  and  it  is  not  just  that  one 
party  should  be  bound,  and  the  other  at  liberty. 
If  the  plaintiff  had  a  right  to  abandon,  the  de- 
fendants were  bound  to  accept. 

For  the  defendants,  Rawle  and  Lewis  con- 
tended. 


1.  That  there  never  was  a  total  loss;  and,  con- 
sequently, the  plaintiff  never  had  a  right  to 
abandon. 

*2.  That  before  the  action  was  brought,  [*36 
the  vessel  was  acquitted,  and  therefore  no  right 
of  action  existed. 

8.  That  before  the  return  of  the  writ,  the 
vessel  and  c^rgo  had  arrived  in  safety  at  the 
port  of  destination,  and  the  freight  was  earned, 
and  that  the  plaintiff  might  recover  it  from  the 
freighters. 

4.  That  the  plaintiff  had  voluntarily  suffered 
the  cargo  to  be  delivered  without  payment  of 
the  freight,  and  had  lost  his  lien  on  the  goods 
by  his  own  folly,  and.  therefore,  had  no  right 
to  recover  from  the  underwriters. 

They  admitted  that  the  defendants  were  liable 
for  a  partial  loss  to  the  amount  of  the  charges, 
expenses,  &c.,  in  consequence  of  the  capture; 
but  denied  that  tlie  plaintiff  could  claim  for  a 
total  loss.  The  information  received  at  the  time 
of  the  offer  to  abandon  was  only  of  an  arrest  and 
detention ;  which,  as  the  Manhattan  was  a  neu- 
tral vessel,  must  be  presumed  to  be  only  for  the 
purpose  of  exercising  the  belligerent  right  of 
search;  and  such  a  detention  has  never  been 
holden  to  give  a  right  to  abandon.  But  a  cap- 
ture by  a  friend  differs  from  a  capture  by  an 
enemy.  Park,  66.  It  is  presumed  that  the 
courts  of  our  friend  will  do  us  justice,  and  re- 
store our  property  without  delay.  Hence  no 
salvage  is  allowed  for  the  recapture  of  a  neutral 
from  the  power  of  one  of  the  belligerents,  unless 
under  very  particular  circumstances.  If  the 
capture  of  a  neutral  be  not  followed  by  con- 
demnation, it  is  not  a  total  loss,  unless  the  voy- 
age be  wholly  broken  up.  Park,  79,  SaUmcd 
V.  Johnson,.  The  right  of  search  (admitted  by 
our  treaty)  gives  a  right  to  send  the  neutral  into 
port  for  examination,  and  for  that  purpose  the 
belligerent  may  put  a  force  on  boanl,  and  take 
out  part  of  the  original  crew.  The  mere  capture, 
ordering  her  into  port,  taking  out  part  of  the 
crew  and  putting  other  men  on  board,  gave  no 
right  to  abandon,  and  yet  the  abandonment  Is 
founded  upon  those  facts  only.  The  defendants 
were  not  obliged  to  accept  the  abandonment.  It 
ought  to  have  been  accompanied  by  a  cession. 
No  subsequent  event  can  make  it  valid.  It  was 
not  accepted,  and,  therefore,  *did  not  [*37 
bind  either  party.  The  information  ought  to  be 
such  at  the  time  of  abandonment,  Uxat  the 


luitted  to  the  court  is,  whether  the  plaintiff  is  en- 
iltled  to  recx>ver  for  a  total  loss? 

In  resolving  this  question,  I  shall  divide  it  into 
two  polDis. 

1.  Did  there  ever  exist  a  total  loss? 

2.  Supposing  that  there  onoe  existed  a  total  loss, 
has  anr  circumstanoe  occurred  which  excludes 
the  plaintiff  from  reooveringr  for  more  than  a  par- 
tial l08s? 

1.  The  case  before  us  includes  one  of  the  risks 
expressly  mentioned  in  the  policy ,'a  talcing  at  sea. 
But  It  has  been  objected  that  this  taking  was  not 
by  an  enemy,  and  that  when  a  belligerent  takes  a 
neutral,  it  is  to  be  presumed  that  the  taking  la  only 
fi>r  the  purpose  of  searching  for  the  property  of 
his  enemy,  or  goods  contraband  of  war,  and  that 
in  the  end.  Justice  will  t>e  done  to  the  neutral.  To 
a  certain  extent  there  is  weight  in  this  distinction ; 
but  It  must  not  be  carried  too  far.  At  the  time 
when  the  capture  in  question  was  made,  the  United 
States  acknowledged  the  right  of  the  British  to  de- 
tain their  vessels  for  the  purpose  of  a  reasonable 
search.  The  bare  taking  of  the  vessel,  therefore, 
could  by  no  means  constitute  a  loss;  and  if  under 
suspicious  circumstances  she  should  be  carried  into 
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port,  to  afford  an  opportunity  for  a  complete  in- 
vestigation, perhaps  even  that  ought  not  of  itself 
to  be  considered  as  a  total  loss.  On  this,  however, 
I  give  no  opinion.  But  when  the  captor,  having 
carried  the  vessel  into  port,  and  completed  the  ex- 
amination of  the  cargo  and  papers,  instead  of  dis- 
charging her,  proceeds  to  libel  her  as  prize,  I  think 
the  loss  is  complete.  The  property  is  no  longer 
subject  to  the  command  of  tne  owner,  and  it  is  un- 
reasonable that  he  should  wait  the  event  of  Judicial 
proceedings,  which  may  continue  for  years.  The 
case  of  an  embargo  is  less  strong,  because  there  the 
confiscation  of  the  property  Is  not  intended,  and  a 
temporary  interruption  of  the  voyage  is  all  that  in 
general  is  to  be  apprehended.  Yet  the  assured  Is 
not  obliged  to  wait  the  result,  but  may  abandon 
immediately  on  receipt  of  intelligence  of  the  em- 
bargo. Not  many  Judicial  decisions  have  been  pro- 
duced on  the  point  in  question.  Where  principles 
are  strong,  it  Is  sulBclent  that  there  have  been  no 
decisions  to  the  contrary.  It  appears,  however, 
that  In  the  state  of  New  York,  the  precise  point  has 
been  determined.  In  the  case  of  Mumfnrd  v. 
Churchy  decided  in  the  supreme  court  of  New 
York,  July  term,  1709,  the  assured  recovered  for  a 
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underwriter  may  know  whether  he  ought  to 
accept  it  or  not.  lie  should  be  able  to  decide 
whether  he  ought  to  undertake  the  defense  of 
the  property.  The  insured  cannot  abandon, 
unless  upon  information  of  facts  which  show  a 
total  loss.  Subsequent  events  cannot  be  coupled 
with  a  prior  offer  to  abandon.  Suppose  the  in- 
sured should  say,  I  heard  of  a  gale  of  wind ;  I 
offer  to  abandon,  although  I  have  heard  of  no 
loss;  could  that  avail  him?  In  the  case  of 
Suydarn  dt  Wyckoff  v.  Tlie  Marine  Iruniran/ie 
Company,  J  Johns.  181,  the  supreme  court  of 
the  state  of  New  York  decided  that  the  insured 
cannot  avail  himself  of  a  subsequent  event,  with- 
out a  new  abandonment.  It  is  admitted  that  the 
facts,  and  not  the  information,  decide  the  right 
to  abandon,  but  there  must  be  information  of 
sufficient  facts  at  the  time  of  abandonment.  A 
detention  for  examination  does  not  necessarily 


destroy  the  voyage,  or  even  render  it  probable 
that  the  voyage  will  be  broken  up.  A\  henever 
the  fact  appc^ars  that  the  voyage  is  destroyed, 
and  the  jury  finds  the  fact  to  be  so,  (for  it  is  not 
a  matter  of  law,)  it  is  a  total  loss.  There  is  no 
printed  report  of  the  case  of  Mumford  t.  Church. 
and,  therefore,  we  cannot  examine  its  prin- 
ciples. * 

But  the  restitution  of  the  ca|[Ko.  although  on 
security,  is  a  legal  restitution.  Tlie  freight  never 
was  in  danger.  If  it  has  been,  it  was  m  conse- 
quence of  facts  which  would  have  discharoed 
the  underwriters.  If  the  voyage  was  lawful, 
freight  would  have  been  allowed,  even  upon 

1.— Livingston,  J,  That  case  was  reversed,  la 
priDolple,  by  the  oourt  of  errors,  in  TimheHy  r. 
C/iurc/i.  And  the  law  now  established  bv  that  case 
in  New  York  is,  that  if,  at  the  time  or  abandon- 
ment, the  property  has  been  actually  restored,  the 
abandonment  is  invalid. 


total  loss  where  there  was  a  capture,  carryiner  into 
port,  and  libelinsr  by  a  British  captor,  although 
after  the  abandonment  the  property  was  restored. 
It  is  necessary  that  some  general  rule  should  be 
established ;  some  line  drawn  by  which  the  assured 
may  know  at  what  time  he  has  a  right  to  abandon. 
In  most  cases  the  voyage  is  extremely  injured  by 
proceedings  in  the  court  of  admiralty,  and  the 
event  is  doubtful.  For  it  cannot  be  denied,  that  of 
late  such  strange  occurrences  have  taken  place,  in 
war  and  politics,  as  have  very  much  affected  the 
principles  and  practice  of  foreign  courts  of  ad- 
miralty. Whatever  may  be  said  of  the  law  of  na- 
ture and  nations,  and  the  immutable  principles  of 
Justice,  we  see  very  plainly  that  the  courts  obey 
the  will  of  the  sovereign  power  of  their  country : 
and  this  will  fluctuates  with  the  circumstances  of 
the  times.  I  am,  therefore,  of  opinion,  that  both 
b^  the  words  and  spirit  of  a  policy  of  insurance, 
the  assured  may  abandon  when  he  receives  intelli- 
gence of  the  libelling  of  his  vessel. 

2.  This  brings  me  to  the  consideration  of  the  sec- 
ond point.  Has  any  circumstance  occurred  '*  which 
limits  the  plaintiff  to  a  recovery  for  only  a  partial 
loss?" 

It  is  contended  that  such  an  event  has  occurred ; 
that  the  vessel  was  acquitted  by  decree  of  the  court 
of  admiralty;  that  after  acquittal  she  proceeded 
on  her  voyage,  and  that  one  of  the  owners  was  on 
the  spot,  and  knew  of  the  acquittal.  I  do  not  think 
there  is  much  weight  in  the  circumstance  of  one  of 
the  owners  being  on  the  spot,  because  the  general 
agent  of  all  the  owners  was  in  Philadelphia.  This 
general  agent  effected  the  insurance,  and  con- 
ducted all  the  business  with  the  underwriters,  and 
the  owner  who  was  in  New  Providence  gave  him 
intelligence  of  what  occurred  from  time  to  time, 
and  by  no  means  intended,  from  any  thing  that  ap- 
pears, to  restrain  him  from  making  an  abandon- 
ment. It  is  true  that  the  vessel  proceeded  on  her 
voyage  after  she  was  restored ;  but  It  is  not  stated, 
nor  can  the  court  presume,  that  anv  of  the  owners 
acted  in  a  manner  inconsistent  with  the  abandon- 
ment made  by  their  agent.  It  was  proper,  at  all 
events,  to  pursue  the  voyage  for  the  benefit  of 
whoever  might  be  interested  in  it.  This  is  the 
usual  practice,  and  a  practice  authorized  by  the 
policy,  and  very  much  for  the  advantage  of  the 
underwritera. 

The  only  difficulty  in  the  case  before  the  oourt 
arises  from  this  circumstance ;  that  before  the  ac- 
tion was  brought  the  vessel  was  restored,  and  even 
at  the  time  of  the  abandonment  there  was  a  decree 
of  acquittal,  although  restitution  does  not  appear 
to  have  been  actually  made  till  some  days  alter. 
The  counsel  for  the  defendant  have  relied  much  on 
the  opinion  of  Lord  Mansfield  in  the  case  of  HamQr' 
ton  V.  Mendez^  to  establish  this  principle,  that  a 
policy  of  insurance,  being  in  its  nature  a  contract 
of  Indemnity,  the  plaintiff  can  recover  no  more 
than  the  amount  of  his  actual  loss  at  the  com- 
mencement of  the  action.  There  is  no  doubt  of  the 
soundness  of  the  principle :  1  mean  that  a  policy  is 
a  contract  of  indemnity.  The  only  question  is,  at 
what  period  the  rights  of  the  parties  are  to  be 
tested  by  this  principle;  whether  at  the  time  of 
abandonment  or  of  the  commencement  of  the  ac- 
tion. I  have  considered  attentively  the  case  of 
HcuniUon  v.  Mendez.    It  must  be  obvious  to  every 
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one,  that  the  decision  In  that  case  was  perfectly 
right.  It  was  simply  this ;  that  a  man  shall  not  be 
permitted  to  abandon  and  recover  for  a  total  losa. 
when  he  knew  at  the  time  of  his  offer  to  abandon, 
that  his  property  which  had  been  lost  was  restored, 
and  the  voyage  very  little  injured.  But  in  readinsr 
the  opinion  of  Lord  Mansfield,  we  find  a  want  of 
accuracy,  with  which  that  great  man  was  seldom 
chargeable.  Sometimes  it  appeara  as  if  he  thought 
the  period  for  fixing  the  rights  of  the  insurera  and 
the  insured  was  the  commencement  of  the  suit ; 
sometimes  the  timeofal)andonment.and  sometimes 
he  even  seems  to  tiave  extended  his  ideas  so  far  aa 
the  time  of  the  verdict.  But  finally  he  explicitly  de- 
clares, that  he  decides  nothing  but  the  point  be- 
fore him.  He  seems  to  have  felt  a  little  sore  at  the 
improper  application  of  some  general  expreatdoos 
used  by  him  in  the  case  of  CkMW  v.  Withers,  Anxtous 
to  cut  off  all  pretense  for  doing  the  same  in  HamU-^ 
ton  V.  Mendez,  he  has  taken  too  much  pains  to  avoid 
the  possibility  of  misrepresentation.  Hence  his 
argument,  considered  in  the  whole,  is  not  alto- 
gether clear  and  consistent.  Upon  the  whole  of 
this  case  of  HamUton  v,  Mendez,  I  think  it  most 
safe  to  confine  its  authority  to  the  point  actually- 
decided,  which  was  very  different  from  that  we 
are  now  considering.  Some  period  must  be  fixed 
for  determining  the  right  of  the  parties.  To  limit 
it  to  the  time  of  commencing  the  action  would  be 
of  little  service  to  the  insurers ;  for  the  law  beinir 
once  so  established,  an  action  would  be  brought  in 
every  instance  on  the  first  default  of  payment. 
The  time  of  atmndonment  seems  the  most  natural 
and  convenient  period :  because  the  assured  must 
make  bis  election  to  abandon  or  not,  in  a  reason- 
able and  short  time  after  he  heara  of  the  loss,  and 
the  property  being  transferred  bv  the  abandon- 
ment, can  never  afterwards  be  claimed  by  the  as- 
sured. Want  of  mutuality  is  want  of  Justice.  There 
is  no  reason  why  the  assured  should  be  kK>und,  but 
the  assurer  left  free  to  take  advantage  of  events 
sut>sequent  to  the  abandonment. 

It  has  been  contended  by  the  plaintiff's  counsel 
that  the  right  to  abandon  would  not  have  been  af- 
fected, even  if  the  property  had  been  restored  at 
the  time  of  the  abandonment,  because  the  restitu- 
tion was  unknown  to  the  plaintiff.  As  to  this.  I 
give  no  opinion  It  is  unnecessary;  because  it  i» 
stated  that  the  vessel  remained  in  the  custodyof 
the  captors,  at  the  time  of  the  abandonment.  The 
defendants'  counsel  have  urged  that  this  was  the 
fault  of  the  captain,  or  of  one  of  the  owners,  who 
was  then  at  New  Providence,  because,  after  a  de- 
cree of  acquittal,  a  writ  of  restitution  might  have 
been  sued  out.  'But  it  not  being  stated  that  there 
was  any  fault  or  negligence  in  the  captain  or 
owner,  I  do  not  think  that  the  court  can  infer  tt ; 
it  being  stated  that  the  vessel  remained  in  the  cus- 
tody of  the  captors,  we  must  presume  that  the 
custody  was  legal.  Whether  for  the  purpose  ot 
giving  the  captors  an  opportunity  of  entering  an 
appeal,  or  for  what  purpose  It  was  the  restitution 
was  delayed,  we  are  at  a  loss  to  determine.  But  as 
restitution  was  not  actually  made*  and  as  the 
plaintiff  was  ignorant  even  of  the  decree  of  ac- 
quittal, his  right  to  abandon  remained  unimpaired. 

Upon  the  whole,  I  am  of  opinion  that  the  plaint- 
iff is  entitled  to  recover  for  a  total  loss. 
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enemies'  goods,  and  although  the  voyaj^e  was 
not  endea!  Whether  the  cargo  be  condemned 
or  not,  the  shipowner  is  entitled  to  his  freight. 
The  only  ground  upon  which  a  British  court  of 
admiralty  will  refuse  to  allow  freight,  is  aground 
which  would  also  discharge  the  underwriters, 
viz.,  that  the  shipowner  was  not  a  fair  neutral. 
iRcih.  245,  {Afiher.  ed.,)  The  Copenhagen;  2 Bob. 
38*]  84,  The  Uelnx^^a  ;  3  Bob.  88.  The  *Rice- 
hyrae  ;  3  Bob.  245,  The  AOaa  ;  4  Bob.  279,  282, 
The  Vrow  Henrica;  S  Boa.  <fc  PuU.  291,  Tout- 
eng  r.  Hubbard.  It  is  onlj'  a  delay  in  receiving 
the  freight.  If  the  plaintiff  is  to  be  considered 
as  a  fair  neutral  shipowner,  be  must  eventually 
recover  the  freight,  either  from  the  owners  of 
the  cargo,  or  the  captors;  and  if  he  is  not  such 
a  fair  neutral  shipowner,  the  warranty  in  the 
policy  is  falsified,  and  the  defendants  are  not 
liable.  Suppose  the  delay  had  been  caused  by 
any  of  the  other  perils  insured  against,  such  as 
a  violent  storm  oriving  the  ship  off  from  the 
coast,  or  a  long  course  of  contrary  winds.  &c., 
the  inconvenience  to  the  plaintin  would  have 
been  the  same,  and  yet  he  would  have  no  right 
to  abandon.  The  defendants  did  not  undertake 
that  the  voyage  should  be  performed  in  any 
given  time,  nor  to  be  liable  for  the  wear  and 
tear  of  the  ship,  tackle.  &c.,  in  consequence  of 
such  protracted  voyage.  The  defendants  have 
a  right  to  avail  themselves,  in  their  defense,  of 
the  very  evidence  produced  on  the  trial  of  the 
libel,  and  even  of  the  sentence  of  condemnation, 
if  It  proceed  upon  grounds  inconsistent  with  the 
warranty.  The  defendants  were  not  bound  to 
give  the  counter  security ;  because  the  plaintiff's 
vessel  had  been  restored  to  him  without  secur- 
itv ;  and  it  cannot  be  right  that  the  defendants, 
who  are  not  underwriters  upon  the  cargo,  should 
give  security  to  its  whole  amount,  in  order  to 
enable  the  plaintiff  to  recover  the  freight  from 
the  freighters. 

But  the  freight  was  earned,  and  the  freighters 
were  liable  to  the  plaintiff  before  the  defendants 
were  bound  to  plead.  The  vessel  and  cargo  had 
arrived,  and  the  defendants  may  now  set  up 
that  fact  as  a  defense. 

If  a  vessel,  supposed  to  be  lost,  be  abandoned 
to  the  underwriters,  and  a  suit  brought  upon  the 
policy,  but  before  plea  pleaded  the  vessel  ar- 
rive in  safety,  the  underwriters  ma^  plead  this 
fact,  or  give  it  in  evidence,  and  it  will  be  a  good 
defense.  In  Hamilton  v.  Meiuiez,  2 Burr.  12 14, 
Lord  Mansfield  says,  "  We  give  no  opinion  how 
it  would  be  in  case  the  ship  or  goods  be  restored 
in  safety,"  "between  the  commencement  of  the 
action  and  the  verdict."  And  in  Sullivan  v. 
Montague,  Doug.  112,  he  says,  '  *  actio  turn  goes, 
30*]  in  every  case,  to  *the  time  of  pleading, 
not  to  the  commencement  of  the  action. "  The 
declaration  is  the  beginning  of  the  action.  Co. 
LiU.  126,  a.  And  even  after  plea  pleaded, 
if  any  matter  of  defense  arise,  the  defendant 
may.  and  indeed  if  he  would  not  forever  lose 
the  benefit  of  it,  he  must,  plead  it  as  a  plea 
puiff  darrein  continuance.  Yelv.  141,  Ewer  r. 
MoUe. 

But  the  plaintiff  has  never  made  a  cession  to 
the  underwriters  of  his  right  to  the  freight,  and 
of  the  means  of  obtaining  it.  He  had,  by  a 
covenant  in  the  charter  party,  given  up  his  lien 
upon  the  car^o;  a  fact  unknown  to  the  defend- 
ants, and  which  ought  to  have  been  disclosed. 
He  had  also,  without  the  defendants*  consent, 
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left  the  question  of  freight  to  arbitrators,  who 
have  not  yet  decided. 

Ingersoll,  in  reply. 

The  question  whether  the  cargo  shall  be  re- 
stored to  its  owners  is  still  pending  in  the  court 
of  admiralty,  and  if  the  plaintiff  had,  at  any 
time,  a  right  to  recover  the  freight  from  the 
underwriters,  that  right  still  continues.  On  the 
first  intelligence  of  the  capture,  the  plaintiff 
offered  to  abandon ;  and,  according  to  the  true 
state  of  the  facts,  he  had  then  a  complete  right 
to  abandon.  Although  the  property  wjus  neutral, 
yet  it  was  captured  as  prize.  It  was  treated  by 
the  captors  as  enemy  property.  It  was,  in  fact, 
t^ken  jure  belli,  and,  therefore,  it  am  make  no 
difference,  in  principle,  whether  the  nation  of 
the  captors  be  at  peace  or  at  war  with  the  nation 
of  the  captured  vessel  and  cargo.  It  was  seized 
as  prize  of  war,  and  the  question  of  neutrality 
is  still  to  be  decided.  The  delivery  of  posses* 
sion,  upon  security,  is  no  more  a  restitution  of 
the  cargo,  than  if  the  owners  had  purchased  it 
under  a  decree  of  condemnation.  It  has  no" 
arrived  safe;  it  is  burdened  with  an  encum- 
brance to  its  full  value.  The  circumstancea 
detailed  by  the  second  mate,  in  his  first  infor- 
mation to  the  plaintiff,  clearly  showed  that  the 
seizure  was  made  of  the  property  as  prize  of 
war.  It  is  said  the  abandonment  was  made  too 
soon.  In  FuUer  r.  JTCall,  2  Doll.  219,  the 
plaintiff  was  holden  to  be  too  late,  because  he 
did  not  abandon  upon  receipt  of  the  first  intelli- 
gence, although  the  information  came  from  a 
*stranger.  But  here  the  information  was  [*40 
given  by  an  officer  of  the  ship,  an  eye  witness, 
and  the  vessel  was,  in  fact,  libeled  as  prize  of 
war.  The  insured  is  l)ound  to  abandon  in  a 
reasonable  time  after  receiving  the  intelligence, 
so  that  the  underwriter  may  take  measures  to 
save  what  he  can  to  indemnify  himself;  and  no 
objection  can  be  made  that  the  insured  aban- 
doned too  soon,  if  subsequent  information  prove 
that  he  had  then  a  right  to  abandon. 

Whether  this  be  strictly  a  capture  or  not,  i» 
immaterial,  as  one  of  the  risks  insured  against 
is  taking  at  sea;  and  as  this  taking  was  with 
the  view  of  seizure  as  prize,  on  suspicion  of  its 
being  enemy  property,  it  is  within  the  principle 
of  belligerent  capture.  The  right  of  search 
gives  no  right  to  dispossess  the  owner  of  his 
vessel,  either  according  to  the  law  of  nations, 
or  to  our  treaty  with  Qreat  Britain.  But  if 
such  right  did  exist,  an  unreasonable  detention 
gives  a  right  to  abandon ;  and  whenever  a  ves- 
sel is  libeled,  if  the  insured  means  to  claim  for 
a  total  loss,  he  ought  to  abandon,  in  order  to 
give  the  ^underwriters  a  right  to  defend  the 
property  in  the  court  of  admiralty.  The  in- 
sured, after  an  offer  to  abandon,  is  not  bound 
to  defend  the  property.  The  libel  ^as  filed 
eight  days  before  the  abandonment,  but  that 
fact  was  not  necessary  to  give  the  right  to 
abandon. 

•  It  has  been  said  that  the  books  furnish  no 
case  in  which  the  capture  by  a  friend  has  been 
decided  to  be  a  total  loss.  But  MartJiaU,  in,  p. 
422  aiyd  485,  considers  the  law  as  settled,  that 
a  capture  by  a  friend,  under  pretense  of 
enemy's  goodis,  must  be  considered  as  a  cap- 
ture, because  it  is  done  as  an  act  of  hostility. 
The  uncertainty  o^  the  duration  of  the  deten- 
tion puts  it  upon  the  same  principle  as  the  case 
of  an  embargo.      A  capture  is  a  total  loss. 
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Although  a  condemnation  never  takes  place.  2 
Burr.  HUJ^,  697,  Oo»8  t.   WitMrs, 

An  actual  deed  of  cession  was  not  necessary, 
because  the  offer  to  abandon  was  not  absolutely 
accepted.  The  offer  to  cede  the  plaintiff  s 
right  was  sufficient.  The  covenant  in  the 
charter  party  to  relinquish  the  lien  on  the 
cargo  for  freight,  upon  other  security  being 
^ven,  did  not  effect  the  interests  of  the  under- 
writers. The  security  stood  in  the  place  of  the 
cargo,  and  was  abunaantly  sufficient. 

•41*]  *3Iar8Hall,  Ch.  J.,  delivered  the 
opinion  of  the  court,  as  follows : 

The  Manhattan,  a  neutral  ship,  while  prose- 
cuting the  voyage  insured,  was  captured  by  a 
belligerent  cruiser,  the  second  mate  and  twenty- 
one  of  the  hands  were  taken  out,  and  two  Brit- 
ish officers  and  fifteen  seamen  put  on  board, 
and  she  was  ordered  into  a  British  port.  The 
mate  soon  afterwards  arrived  m  the  United 
States  in  another  vessel.  On  the  26th  of 
February,  1805,  he  gave  information  of  these 
facts  to  the  owner  of  the  Manhattan,  who,  on 
the  28th  of  the  same  month,  communicated  it 
to  the  insurers,  and  offered  to  abandon  to  them. 
On  the  2d  of  April  payment  of  the  freight  was 
demanded  and  refused.  The  Manhattan  was 
carried  into  Bermuda,  and  libeled  as  prize  of 
war.  On  the  20th  of  April  in  the  same  year, 
both  vessel  and  cargo  were  acquitted.  Prom 
this  sentence,  so  far  as  respected  the  cargo 
only,  an  appeal  was  prayed,  which  does  not 
appear  to  have  been  decided.  The  cargo  was 
delivered  to  the  owners  on  their  giving  secur- 
ity, and  on  the  8th  of  July  the  vessel  and  cargo 
arrived  at  the  p<jrt  of  destination.  The  under- 
writers having  refused  to  give  counter  security, 
this  action  was  brought  on  the  6th  of  June, 
after  the  vessel  was  liberated,  and  before  her 
arrival  at  the  port  of  destination.  The  policy 
is  on  the  freight. 

The  question  referred  to  this  court  is,  whether 
the  facts  stated  entitle  the  insured  to  recover 
against  the  underwriters  for  a  total  loss. 

In  examining  ibis  question,  the  material 
points  to  be  determined  are, 

1st.  Had  the  insured  a  right  to  abandon  when 
the  offer  was  made? 

2d.  Have  any  circumstances  since  occurred 
which  affect  this  right? 

These  are  important  questions  to  the  com- 
mercial interest  of  the  United  States,  and  ought 
to  be  settled  with  as  much  clearness  as  the  case 
admits. 

42*]  *lt  is  universally  agreed,  that  to  con- 
stitute a  right  to  abandon,  there  must  have  ex- 
isted a  total  loss,  occasioned  by  one  of  the  perils 
insured  against;  but  this  total  loss  may  be  real, 
or  legal.  ,  Where  the  loss  is  real,  a  controversy 
can  only  respect  the  fact ;  but  the  circumstances 
which  constitute  a  legal,  or  technical  loss,  yet 
ix^raain,  in  many  cases,  open  for  consideration. 

It  has  been  decided  that  a  capture,  by  one 
belligerent  from  another,  constitutes,  in  the 
technical  sense  of  the  word,  a  total  loss,  and 
gives  an  immediate  right  to  the  insured  to 
abandon  to  the  insurers,  although  the  vessel 
may  afterwards  be  recaptured  and  restored. 

It  has  also  been  decided  that  an  embargo  or 
detention  by  a  foreign  frieftdly  power,  consti- 
tutes a  total  loss,  and  warrants  an  immediate 
abandonment.     But  the  capture,  or  taking  at 

«544 


sea  of  a  neutral  vessel  by  a  belligerent,  is  a 
case  on  which  the  courts  of  England  do  not 
appear  to  have  expressly  decided,  and  which 
must  depend  on  general  principles,  on  analogy, 
and  on  a  reasonable  constniction  of  the  con- 
tract between  the  parties. 

A  capfure  by  an  enemy  is  a  total  loss,  although 
the  property  be  not  changed,  because  the  tak- 
ing is  with  an  intent  to  deprive  the  owner  of  it, 
and  because  the  hope  of  recovery  is  too  small, 
and  too  remote  to  suspend  the  right  of  the  in- 
sured, in  expectation  of  that  event. 

If  a  neutral  ship  be  captured  as  enemy  prop- 
erty, the  taking  is  unquestionably  with  a  design 
to  deprive  the  owner  of  it;  and  the  hope  of 
recovery  is  in  many  cases  remote,  since  it  may 
often  depend  on  an  appellate  court;  and  though 
not  equally  improbable  as  in  the  case  of  capture 
by  an  enemy,  is  not  so  certain  as  is  stated  in 
argument  by  the  counsel  for  the  defendants. 

The  distinction  between  a  capture  by  an 
enemy  and  by  a  belligerent  not  an  enemy,  has 
not  been  taken  in  the  cases  adjudged  in  Eng- 
land, so  far  as  those  cases  have  been  laid  before 
the  court,  and  the  best  general  writers  seem  to 
arrange  them  in  the  same  class.  S  Marshall, 
4S2,  iS6, 

*It  has  been  also  determined,  that  a  to-  [*43 
tal  loss  existed  in  the  case  of  an  embargo,  or  the 
detention  of  a  foreign  prince. 

In  one  case  cited  at  the  bar,  {Sahucdv.  John- 
mn,)  the  court  of  king's  bench  determined  that 
an  illegal  arrest  at  sea  amounted  to  a  detention 
by  a  foreign  prince,  and  although  that  case  has 
since  been  overruled  in  England,  so  far  as  it 
decided  that  to  resist  a  search  did  not  justify  a 
seizure,  yet  the  principle  that  an  arrest  at  sea 
was  to  be  resolved  into  a  detention  by  a  foreign 
power,  has  not  been  denied.  Mdr^haU,  (4^S) 
after  noticing  the  contrary  decisions  respecting 
the  riffht  of  a  neutral  to  resist  a  search,  ad(£ 
**  yet  tne  above  case  of  ScUottcci  v.  Johruon  may 
nevertheless,  I  conceive,  be  considered  as  an 
authority  to  prove,  that  if  a  neutral  ship  be 
unlawfully  arrested  and  detained  by  a  belli^r- 
ent  cruiser,  for  any  pretended  offense  a^nst 
the  law  of  nations,  this  would  be  a  detention  of 
princes." 

That  a  detention  of  a  foreign  power  by  em- 
bargo, or  otherwise,  warrants  an  abandonment, 
is  well  settled.    ^  Marshall,  483. 

The  opinion  given  by  the  court  of  king's 
bench  in  the  case  of  Sahutci  v.  Johnson,  goes 
no  further  than  to  establish  that  an  unlawful 
arrest  at  sea  is  to  be  considered  as  the  detention 
of  a  foreign  prince.  Whether  the  arrest  can 
only  be  considered  as  unlawful  when  the  cause 
alleged,  if  true,  is  not  in  itself  sufficient  to 
justify  a  seizure,  or  when,  if  true,  it  would  be 
sufficient,  but  is  in  reality  contrary  to  the  fact, 
is  not  stated.  In  point  of  reason,  however,  it 
would  seem  that  when  an  arrest  is  made  at  sea 
by  a  person  acting  under  the  authority  of  a 
prince,  the  detention  is  as  much  the  detention 
of  princes  in  the  one  case  as  in  the  other. 

in  the  case  of  an  embargo,  the  detention  is 
lawful.  The  right  of  any  power  to  lay  an  em- 
bargo has  not  been  questioned.  Yet  it  is  uni- 
versally admitted,  that  an  embargo  constitutes 
a  detention  which  eCmounts,  at  the  time,  to  a 
total  loss,  and  warrants  an  abandonment. 

*In  what  consists  the  difference  be-  [*44 
tween  a  detention  occasioned  by  an  embargo, 
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and  a  detention  occasioned  by  an  arrest  at  sea 
of  H  neutral  by  a  belligerent  power? 

An  embargo  is  not  laid  with  a  view  to  deprive 
tlie  owner  of  his  property,  but  the  arrest  is 
made  with  that  view.  In  the  fii*st  case,  there- 
fore, the  property  detained  is  not  in  hazard;  in 
the  last,  it  always  Is  in  hazard.  Sq  far  the 
claim  to  abandon  on  an  arrest  is  supported  by 
stronger  reason  than  the  claim  to  abandon  when 
detained  by  an  embargo. 

But  it  is  arffued  that  the  duration  of  an  em- 
bargo has  no  definite  limitation,  while  a  neutral 
vessel  may  count  on  being  instantly  discharged. 
Such  is  the  rapidity  of  proceeding  in  a  court  of 
admiralty,  that  its  mandate  of  restoration  is 
fij^uratively  said  to  be  *'  borne  on  the  wings  of 
the  wind.' 

Commercial  contracts  have  but  little  connec- 
tion with  figurative  language/and  are  seldom 
rightly  expounded  by  a  course  of  artiticial 
reasoning.  Merchants  generally  regard  the  fact 
its<^lf :  and  if  the  fact  be  attend^  to,  an  embargo 
«<eIdom  continues  as  lon^  as  the  trial  of  a  prize 
cause,  where  an  appeal  is  interposed.  The  his- 
tory of  modem  Europe,  it  is  believed,  does  not 
furnish  an  instance  of  an  embargo  of  equal 
duration  with  the  question  whether  the  cargo  of 
the  Manhattan  be  or  be  not  lawful  prize.  The 
rettsoning  of  the  books  in  the  case  of  a  capture 
by  an  enemy,  and  of  an  embargo,  applies  in 
ternos,  but  certainly  in  reason,  to  an  arrest  by  a 
belligerent,  not  an  enemy.  S  Marshall,  4SJ. " 

The  reasoning  of  the  English  judges  in  all  the 
cjwes  which  have  been  read  at  bar,  and  their ' 
dcK'isions  on  the  question  of  abandonment,  have 
received  the  attention  of  the  court.  To  go 
through  those  cases  would  protract  this  opinion 
to  a  length  unnecessarily  tedioas.  With  respect 
to  them,  therefore,  it  will  only  be  observed, 
that  the  principles  laid  down  appear  to  be  ap- 
plicable to  an  arrest  as  well  as  to  a  capture,  or 
detention  of  foreign  powers;  and  that  a  distinc- 
tion between  an  arrest  and  such  capture  or  de- 
tention has  never  been  taken. 
4S*]  *The  contract  of  insurance  is  said  to  be 
a  contract  of  indemnity,  and,  therefore,  (it  is 
ur«5ed  by  the  underwriters,  and  has  been  re- 
peatedly urged  by  them,)  the  assured  can  only 
recover  a4.*cording  to  the  damage  he  has  sustain- 
«?d.  This  is  true,  and  has  uniformly  been  ad- 
mitted. But  if  full  compensation  could  only 
be  demanded  where  there  was  an  actual  total 
loss,  an  abandonment  could  only  take  place 
where  there  wtis  nothing  to  abandon. 

There  are  situations  in  which  the  delay  of 
the  voyage,  the  deprivation  of  the  right  to  con- 
duct it,  produce  inconveniences  to  the  insured, 
for  the  calculation  of  which  the  law  affords, 
and  can  afford,  no  standard.  In  such  cases 
there  is,  for  the  time,  a  total  loss:  and  in  this 
state  of  things  the  insured  may  abandon  to  the 
underwriter,  who  stands  in  his  place,  and  to 
livhom  justice  is  done,  by  enabling  him  to  re- 
ceive all  that  the  insured*  might  receive.  A  cap- 
ture by  an  enemy,  and  an  embargo  by  a  foreign 
power,  are  admitted  to  be  within  this  rule,  and 
a  complete  arrest  by  a  belligerent  not  an  enemy, 
seems,  in  reason,  to  be  equally  within  it. 

It  is.  therefore,  the  unanimous  opinion  of  the 
court,  that  where,  as  in  this  case,  there  is  a 
complete  taking  at  sea  by  a  belligerent,  who 
lias  taken  full  poSvSessBion  of  the  vessel  as  prize, 
and  continues  that  possession  to  the  time  of  the 
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abandonment,  there  exists,  in  point  of  law,  a 
total  loss,  and  the  act  of  abandonment  vests  the 
right  to  the  thing  abandoned  in  the  under- 
writers, and  the  amount  of  insurance  in  the  as- 
sured. 

2.  Have  any  circumstances  occurred  since  the 
abandonment,  which  have  converted  this  total 
into  a  partial  loss? 

Without  reviewing  the  conduct  of  the  assured 
subsequent  to  that  period,  it  will  be  sufficient 
to  observe  that  he  has  performed  no  act  which 
can  be  construed  into  a  relinquishment  of  the 
right  which  was  vested  in  him  by  the  offer  to 
abandon. 

It  only  remains,  then,  to  inquire  whether  the 
release  and  return  of  the  Manhattan  deprives 
the  assured  of  *the  right  to  resort  to  the  [*46 
underwriters  for  a  toUl  loss,  which  was  given 
by  the  abandonment. 

This  point  has  never  been  decided  in  the  courts 
of  England. 

In  the  case  of  Hamilton  v.  Mendez,  Lord 
Mansfield  leaves  it  completely  undetermined, 
whether  the  state  of  loss  at  the  time  the  aban- 
donment is  made,  or  at  the  time  of  action 
brought,  or  at  the  time  of  the  verdict  rendered, 
shall  fix  the  right  to  recover  for  a  partial  or  a 
total  loss. 

A  majority  of  the  judges  are  of  opinion  that 
the  state  of  loss  at  the  time  of  the  alMndonmenl 
must  fix  the  rights  of  the  parties  to  recover  on 
an  action  afterwards  brought;  and  the  judge 
who  doubts  respecting  it,  is  of  opinion  that,  fn 
this  case,  counter  security  having  been  refused 
by  the  underwriters,  the  question  of  freight  is 
yet  suspended. 

It  is  to  be  certified  to  the  circuit  court  of 
Pennsylvania,  that  in  the  case  stated  for  the 
opinion  of  this  court,  the  plaintiff  is  entitled  to 
recover  for  a  total  loss. 

Cited— 4  Cranch  206 ;  8  Wheat.  186  (n) ;  12  Pet.  887 ; 
3  Mason  65,  67. 
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When  both  parties  are  aliens,  the  courts  of  the 
United  States  have  not  JuriBdlction. 

If  it  does  not  appear  upon  the  reoord  that  a  suit 
roiffht  have  been  maintained  In  the  courts  of  the 
United  States  between  the  orifirinal  parties  to  a 
prom  Issfiry  note,  no  suit  can  be  maintained  upon 
it  in  those  courts  by  any  subsequent  holder. 

Costs  are  not  driven  upon  reversal  of  Jud^rment. 

ERROR  to  the  circuit  court  for  the  district 
of  Georgia. 

The  action  was  brought  in  the  court  below 
by  Murrav,  a  citizen  of  the  state  of  New  York, 
acaiast  Montalet,  an  alien,  and  citizen  of  the 
French  republic,  upon  sundry  promissory  notes, 
made  by  the  defendant  at  *St.  Domingo,  r*47 
payable  to  the  order  of  Monsieur  Caradeaux 
de  la  Caye,  whose  residence,  or  citizenship,  or 
national  character,  does  not  appear  in  the  dec- 
laration. 

It  was  suggested  that  it  did  not  appear  by  the 

record  that  a  suit  could  have  been  prosecuted 

in  that  court  to  rectover  the  contents  of  those 

notes  if  no  assignment  had  been   made,  and 

therefore  the  court  could  not  take  cognizance 

f 

1.— Present,  Marshall,  Chief  Justice ;  Washingrton, 
Johnson  and  Livingaton,  Justices. 
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of  the  present  case,  being  prohibited  by  the  act 
of  Congress,  vol.  7,  ;;.  55,  a.  11. 

P.  B.  Key,  for  the  defendant  in  error,  stated 
that  it  appeared  in  the  plea  that  the  payee  of 
the  note  was  also  an  alien,  and  subject  of  France. 
4  DnU.  8,  Tifnunr  v.  The  Bank  of  North  America. 

The  court  was  unanimously  of  opinion  that 
the  courts  of  the  United  States  have  no  juris- 
diction of  cases  between  aliens. 

Kev  then  suggested  that  perhaps  it  did  not 
sufficiently  appear  upon  the  record  that  the 
original  parties  to  the  notes  were  aliens. 

But  jVlAKSirALL,6V/.  J.,  said,  that  if  it  did  not 
appear  upon  the  record  that  the  character  of  the 
'  original  parties  would  support  the  jurisdiction, 
that  objection  was  etjually  fatal,  under  the  uni- 
form decisions  of  this  court. 

Judgment  reversed  for  want  of  jurisdiction, 
and  with  costs,  under  the  authority  of  Win- 
eheater  v.  Jackaon.  at  last  term.  Ante.  vol.  3,  p. 
6U. 

But  on  the  last  day  of  the  term,  the  court 
gave  the  following  general  directions  to  the 
clerk. 

That  in  cases  of  reversal,  C08t8  do  not  go  of 
course,  but  in  all  cases  of  affirmance  they  do. 
And  that  when  a  judgment  is  reversed  for'want 
of  jurisdiction,  it  must  be  without  costs. 

8.  C.  3  Crancb  249. 

ated-2  How.  22  ;5  How.  291 ;  18How.l87;16How. 
341:  19  How.  402;  9  Wall.  567:  19  Wall.  83;  1  Uald. 
137 ;  Hemp.  425 ;  1  Abb.  U. S. 303 ;  Deady  227 : 5  Mason 
56 ;  1  Masrm  251 ;  2  McLoan  127 ;  3  Id.  208 ;  1  Wood.  & 
M.  119 ;  2  Id.  421,  iSSL. 
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♦THE  UNITED  STATES 
WILLINGS  AND  FRANCIS. 


An  American  reflristered  vessel,  iu  part  trans- 
ferred by  parol  while  at  sea  to  an  Amerioao  cltlxen, 
and  resold  to  her  orifirlnal.owaers  on  her  return  In- 
to port,  before  her  entry,  does  not  by  that  opera- 
tion lose  her  privileges  as  an  American  bottom, 
nor  become  subject  to  foreign  duties. 

This  was  an  action  of  debt  brought  originally 
in  the  district  court  of  the  Unitefl  States  for  the 
district  of  Pennsylvania,  for  the  penalty  of  a 
bond  dated  November  16th,  1802,  conditioned 
to  pay  to  the  collector  of  the  customs,  '•  the  sum 
of  7,720  dollars  and  41  cents,  or  the  amount  of 
the  duties  to  be  ascertained  as  due  and  arising 
on  certain  coods,"  «&c.,  *'  entered  by  the  above 
bounden  Willings  &  Francis,  as  imported  in  the 
ship  Missouri,  from  Canton,  as  per  entry,  dated 
16th  November,  1802." 

The  pleadings  which  ended  in  a  general  de- 
murrer to  the  surrejoinder,  brought  into  view 
the  question,  whether  the  ship  Missouri,  at  the 
time  of  her  arrival  and  entry  from  Canton,  was 
entitled  to  the  privileges  of  a  registered  ship  of 
the  United  States;  for  if  she  was,  the  sum  men- 
tioned in  the  condition  of  the  bond  (which  had 
been  calculated  as  if  she  had  been  a  foreign 
bottom)  was  to  large  by  the  sum  of  702  dollars 
and  5  cents. 

The  facts  upon  which  this  question  arose, 
appear,  by  the  record,  to  be  as  follows : 

The  ship  Missouri,  when  she  sailed  from 
Philadeljjhia  for  Canton,  was  a  duly  registered 
ship  of  the  United  States,  owned  wholly  by 
Willings  &  Francis,   citizens  of    the  United 
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States.  While  at  sea,  and  while  the  register  of 
the  ship  was  on  board  in  possession  of  the  mas- 
ter, she  was  in  part  sold  by  Willincs  &  Francis, 
in  Philadelphia,  to  J.  G.  Koch  ana  others,  citi- 
zens of  the  United  States,  on  the  12th  of  Feb- 
ruary, 1801,  but  was  not  then  registered  anew 
by  her  former  name,  nor  was  there  an  instru- 
ment in  writing,  in  the  nature  of  a  bill  of  sjile, 
reciting  at  length  the  certificate  of  registrj*.  Ou 
the  15tn  of  November,  1802,  after  the  arrival  of 
the  ship  at  Philadelphia,  and  before  any  report 
or  entry,  Koch  and  others,  the  vendees,  made  a 
parol  re^sale  of  their  part  of  the  ship  to  Willinp^ 
&  Francis,  whereby  the  whole  w^as  revest^Kl  in 
them.  Afterwards,  on  the  same  15th  of  Nf>- 
vember,  (it  being  the  day  of  her  arrival,)  the 
register  *was  delivered  up  by  the  master  j['*49 
of  the  ship  to  the  collector  of  the  port  of  Phila- 
delphia, and  the  vessel  duly  reportiHi  and  en 
tered;  and  T.  W.  Francis,  one  of  the  part 
owners,  resident  at  that  port,  upon  the  entrv  of 
the  ship,  offered  to  make  oath  that  the  register 
contained  the  names  of  all  the  persons  who  were 
then  owners  of  the  ship;  that  since  the  granting 
of  the  register  the  ship  had  been  in  part  sold  by 
Willings  &  Francis  to  Koch  and  others,  wlio 
had  resold  the  same  to  Willings  &  Francis,  and 
that  no  foreigner  had  any  share  or  interest  in 
the  ship.  On  the  22d  of  December,  1802.  Willings 
&  Francis  made  a  bill  of  sale  to  Koch  and  others, 
recitinff  the  register  at  length  in  due  form  of 
law,  whereupon  the  ship  was  registered  anew 
by  her  former  name  aw  the  property  of  Willings 
&  Francis,  and  Koch  and  others,  a.s  joint  own- 
ers. On  the  7th  of  January,  1803,  Koch  and 
others,  by  a  bill  of  sale  reciting  the  register  at 
length,  in  due  form  of  law,  resold  and  reconveyed 
their  part  of  the  ship  to  W^illings  &  Francis; 
whereupon  the  register  was  delivered  up,  and 
the  ship  registered  anew  by  her  former  name, 
as  the  property  of  Willings  &  Francis. 

By  the  14th  section  of  the  act  of  Congress  of 
Slst  December,  1792,  ml.  f,  p.  146,  W,  it  is 
enacted, 

*  •  That  when  any  ship  or  vessel  w^hich  shall 
have  been  registered  pursuant  to  this  act,  or  the 
act  hereby  in  part  repealed,  shall  in  whole  or  in 
part  be  sold  or  transferred  to  a  citizen  or  citi- 
zens of  the  United  States,  or  shall  be  altered  in 
form  or  burden,"  &c.%  *'  in  every  such  case  the 
said  ship  or  vessel  shall  be  registered  anew,  by 
her  former  name,  according  to  the  directions 
herein  before  contained,  (otherwise  she  shall 
cease  to  be  deemed  a  ship  or  vessel  of  the  Unite(i 
States,)  and  her  former  certificate  of  registry 
shall  be  delivered  up  to  the  collector,  to  whom 
application  for  such  new  registry  shall  be  made, 
at  the  time  that  the  same  shall  be  made." 

"  And  in  every  such  case  of  sale  or  transfer, 
there  shall  be  some  instrument  of  writing,  in 
the  nature  Of  a  bill  of  sale,  which  shall  reinte  at 
length  the  said  certificate;  otherwise  the  saitl 
ship  or  vessel  shall  be  incapable  of  being  so 
registered  anew.  And  in  every  case  in 
which  a  ship  or  vessel  is  hereby  required  to  te 
registered  anew,  if  she  shall  not  be  so  registerwl 
anew,  she  shall  not  be  entitled  to  anv  of  the 
privileges  or  benefits  of  a  ship  or  vessel  *of  [*50 
the  United  States.  And  further,  if  her  said 
former  certificate  of  registry  shall  not  be  deliv- 
ered up  as  aforesaid,  except  the  same  mav  have 
been  lost,"  &c.  "  the  owner  or  owners  o?  such 
sliip  or  vessel  shall  forfeit  and  pay  the  sum  of 

Cranch-L 


1807 


The  United  States  v.  Willingb  and  Francis. 


50 


five  hundred  dollars,  to  be  recovered  with  costs 
of  suit." 

And  by  the  17th  section  it  is  enacted, 

•*  That  upon  the  entry  of  every  ship  or  ves- 
sel of  the  United  States  from  any  foreign  port 
or  place,  if  the  same  shall  be  at  the  port  or  place 
at  which  the  owner  or  any  of  the  part  owners 
reside,  such  owner  or  part  owners  shall  make 
oath  or  affirmation  that  the  register  of  such  ship 
or  vessel  contains  the  name  or  names  of  all  the 
persons  who  are  then  owners  of  the  said  ship 
or  vessel ;  or  if  any  part  of  such  ship  or  vessel 
has  been  sold  or  transferred  since  the  granting 
of  such  register,  that  such  is  the  case,  and  that 
no  foreign  subject  or  citizen  hath,  to  the  best 
of  his  knowledge  and  belief,  any  share,  by  way 
of  trust,  confidence,  or  otherwise,  in  such  ship 
or  vessel." 

*'Andif  the  owner,"  &c.,  *' shall  refuse  to 
swear  or  affirm  as  aforesaid,  such  ship  or  vessel 
shall  not  be  entitled  to  the  privileges  of  a  ship 
or  vessel  of  the  United  States." 

The  judgment  of  the  district  court.,  upon  the 
demurrer,  was  in  favor  of  the  United  States, 
but  it  was  reversed  upon  a  writ  of  error  in  the 
circuit  court,  and  the  United  States  brought  the 
case  up.  by  writ  of  error,  to  this  coiul. 

Rodney,  (Attorney  Greneral,)  for  the  plaintiffs 
in  error,"  cited  4  DcUl.  S8,  Priestman  v.  United 
StaUs,  arid  1  Boa.  4c  PuU.  S63,  267 ^  to  show 
the  great  degree  of  strictness  with  which  the 
revenue  laws  had  been  construed,  both  in  this 
country  and  England. 

He  contended  that  the  word  '*  when,"  (in  the 
14th  section  of  the  act,)  means  at  that  time,  viz., 
when  the  ship  shall  be  sold,  she  shall  be  regis- 
tered anew.  She  was  sold  on  the  12th  of  Feb- 
ruary, 1801,  and  ought  then  to  have  been  regis- 
terea  anew,  but  was  not.  The  consequence. 
i51*]  according  *to  the  act,  is,  that  from  that 
time  she  ceased  to  be  deemed  a  ship  or  vessel 
of  the  United  States. 

The  want  of  a  new  register  did  not  annul  the 
sale ;  nor  was  it  vacated  By  the  want  of  an  in- 
strument of  writing  in  the  nature  of  a  bill  of 
sale,  reciting  at  length  the  certificate  of  regis- 
try. But  the  want  of  such  an  instrument  was 
H  bar  to  the  obtaining  a  new  register,  and  a  sale 
without  a  new  register  causes  a  forfeiture  of  all 
her  privileges  as  a  ship  or  vessel  of  the  United 
States. 

The  impossibility  of  delivering  up  the  old 
register  while  it  was  at  sea,  so  as  to  obtain  a 
new  register,  is  no  excuse  for  the  defendant's 
neglect  to  comply  with  that  part  of  the  act 
which  requires  an  instrument  in  writing,  in  ihe 
nature  of  a  bill  of  sale,  which  shall  recite  at 
length  the  certificate  of  the  registry;  because 
the  registry-  is  a  matter  of  record,  and  a  copy 
might  have  been  had  to  insert  in  the  bill  of 
sale.     S  T.  R.  406,  Bolston  v.  IUbbeit 

Lewis,  contra. 

The  letter  and  the  spirit  of  the  act  are  in  favor 
of  the  defendants.  It  is  a  general  rule  of  law 
that  every  act  which  creates  a  penalty  or  for- 
feiture, is  to  be  construed  strictly  against  the 
United  States. 

The  forfeiture  of  the  privileges  of  a  sliip  of 
the  United  States  is  a  very  heavy  penalty,  and 
although  this  penalty  is  inserted  in  a  revenue 
law,  yet  that  can  make  no  difference  in  the  rule 
of  construction. 

The  construction  contended^f  or  by  the  United 
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States  would  put  it  in  the  power  of  the  owner 
of  the  vessel  to  subject  the  owner  of  the  goods 
to  this  penalty  without  any  fault  of  his  own. 
This  could  not  have  been  the  intention  of  the 
le^slature  in  the  case  of  a  sale  from  one  citizen 
of  the  United  States  to  another,  when  they  have 
taken  care  in  the  16th  section  to  provide,  that 
where  there  are  several  citizens  of  the  United 
States  part  owners  of  a  vessel,  and  one  of  them 
sells  his  share  to  an  alien,  it  shall  not  forfeit  the 
shares  of  the  other  citizens  of  the  United  States, 
who  were  ignorant  of  such  transfer. 

*The  act  for  registering  vessels  was  in-  [*52 
tended  to  protect  American  ship-owners,  and 
American  navigation,  by  giving  them  exclusive 
privileges.  The  true  construction,  therefore,  of 
the  act  must  be  that  which  will  best  carry  the 
intention  into  effect.  But  if  the  opposite  con- 
struction prevail,  no  person  will  dare  to  freight 
the  vessel,  or  to  become  a  part  owner,  lest  he 
subject  himself  to  the  capric-e  of  the  otlier  own- 
ers, and  after  calculating  the  probable  event  of 
his  adventure  upon  the  expectation  of  paying 
only  domestic  duties,  he  find  himself  defeated 
by  an  unforeseen  imposition  of  foreign  duties, 
to  the  utter  ruin  of  his  enterprise. 

But  the  great  question  is,  when  is  she  to  he 
registered  anew?  The  words  of  the  act  are, 
" That  when  any  ship "  "shall  be  sold,"  "in 
eveiT  such  case  the  said  ship  "  * '  shall  be  regis- 
tered anew,"  "  and  her  former  certificate  of  reg- 
istry shall  be  delivered  up  to  the  collector,  to 
whom  application  for  such  new  registry  shall 
be  made,  at  the  time  that  the  same  shall  be 
made."  "And  in  every  such  case  of  sale  or 
transfer,  there  shall  be  some  instrument  of 
writing,  in  the  nature  of  a  bill  of  sale,  which 
shall  recite  at  length  the  said  certificate,  other- 
wise the  said  ship  or  vessel  shall  be  incapable 
of  being  so  registered  anew."  "And  in  ever}' 
case  in  which  a  ship  or  vessel  is  hereby  re- 
quired to  be  registered  anew,  if  she  shall  not  be 
so  registered  anew,  she  shall  not  be  entitled  to 
any  of  the  privileges  or  benefits  of  a  ship  or  ves- 
sel of  the  United  States." 

The  whole  tenor  of  this  section  shows  that 
she  is  not  to  be  registered  anew  until  her  return. 
The  law  requires  that  the  register  should  be  on 
board  the  ship  while  at  sea,  and  no  new  regis- 
ter can  be  granted  until  the  old  one  is  delivered 
up,  which  cannot  be  until  the  vessel  returns  to 
port.  The  only  effect  of  the  want  of  a  bill  of 
sale  in  writing  is  to  prevent  the  issuing  of  a  new 
register;  until,  therefore,  a  new  register  can  be 
applied  for,  and  the  old  register  given  up.  no 
bill  of  sale  in  writing  is  necessary. 

The  only  use  of  a  bill  of  sale  in  writing,  and 
of  the  oath  required  by  the  17th  section,  is  to 
ascertain,  at  the  time  of  entry,  whether  an 
foreigners  are  interested,  so  *a8  to  give  [*5 
the  exclusive  privileges  to  American  citizens 
only.  While  the  vessel  is  at  sea  there  is  no  use 
in  giving  new  evidence  of  her  American  char- 
acter, it  is  only  at  her  return  and  entry  that  it 
becomes  necessary  to  discriminate. 

A  bill  of  sale  in  writing  is  necessary,  but  is 
not  of  itself  sufficient  to  obtain  a  new  register. 
It  must  also  be  accompanied  by  an  actual  deliv- 
ering up  of  the  old  register ;  and  until  the  latter 
can  be  done,  the  former  is  useless. 

The  law  did  not  intend  to  prevent  the  sale  of 
a  vessel  at  sea,  and  as  the  transfer  cannot  be 
complete  until  her  return,  it  is  not  necessary 
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that  even  the  bill  of  sale  in  writing  should  be 
made  until  her  return.  Indeed,  the  act,  by 
requiring  that  the  certificate  of  registry  should 
be  recited  at  length  in  the  bill  of  sale,  and  by 
requiring  also  that  the  certificate  itself  should 
remain  on  board  the  vessel  while  at  sea,  strongly 
implies  that  the  bill  of  sale  in  writing  can  be 
made  only  while  the  vessel  is  in  port.  Both  the 
sale  and  resale,  by  parol,  are  admitted  by  the 
pleadings  to  be  valid  and  effectual  in  passing 
and  repassing  the  property,  so  that  Willings  & 
Francis,  at  the  time  of  the  entry  of  the  ship, 
could  safely  take  the  oath  required  by  the  17th 
section ;  and  it  is  evident  that  that  oath  contains 
an  averment  of  all  the  facts  necessary  to  entitle 
the  ship  to  the  privileges  of  a  vessel  of  the 
United  States,  at  the  time  of  entry,  if  she  had 
l>een  before  duly  rejjistered  as  such.  This  is 
apparent  by  comparmg  the  17th  section  with 
the  Ist,  which  declares  that  vessels  registered 
pursuant  to  the  act  shall  be  entitled  to  the  priv- 
ileges of  vessels  of  the  United  States,  so  long  as 
they  shall  continue  to  be  wholly  owned  and 
commanded  by  citizens  of  the  United  States. 

The  oath  in  the  17th  section  is,  that  the  reg- 
ister contains  the  names  of  all  the  persons  who 
are  then  owners  of  the  ship ;  or,  if  any  part  has 
been  sold  or  transferred  since  the  granting  the 
register,  that  such  is  the  case;  and  that  no  for- 
eign subject  or  citizen  bath,  to  the  best  of  his 
knowledge  and  belief,  any  share,  bv  way  of 
trust,  confidence,  or  otherwise,  in  such  ship  or 
vessel.  And  the  section  provides,  that  if  .the 
54*1  owner  shall  refuse  to  take*8uch  oath,  the 
vessel  shall  not  be  entitled  to  the  privileges  of  a 
vessel  of  the  United  States,  which  strongly  im- 
plies, that  if  the  owner  does  not  refuse,  but 
offers  (as  in  the  present  case)  to  take  the  oath, 
the  vessel  shall  be  entitled  to  those  privileges. 

Again,  the  oath  in  the  17th  section  shows 
that  the  owner  is  not  bound  to  give  notice  of 
the  sale,  till  the  vessel  has  arrived  and  is  about 
to  be  entered. 

The  whole  argument  on  the  part  of  the 
United  States  is  built  upon  a  particular  con- 
struction, or  meaning,  applied  to  the  word 
"  when,"  in  the  beginning  of  the  14th  section. 
It  is  said  that  "when"  means  at  that  time. 
But  this  is  not  the  only  meaning  of  the  word. 
It  is  often  used  for  if,  or  in  case.  And  in  this 
sense  it  is  used  in  that  section ;  and  in  the  same 
sentence  the  idea  intended  to  be  expressed  by 
the  word  "when"  is  repeated  and  explained 
by  the  expression  "  in  every  such  case. '.  The 
words  are  not  "  when  any  ship  shall  be  sold," 
"she  shall  be  registered  anew;"  but,  "when 
any  ship  sliall  be  sold,"  "in  every  such  case" 
"  she  shall  be  registered  anew,"  thereby  exclud- 
ing the  idea  that  the  registering  anew  was  to  be 
at  the  moment  of  sale,  and  negativing  the  con- 
struction which  might  otherwise  be  raised  upon 
the  equivocal  meaning  of  the  word  "  when." 

The  7th  section  of  the  act  provides,  that  if 
the  vessel  shall  be  transferred  while  at  ma,  the 
master  shall,  within  eight  days  after  his  arrival 
within  any  district  of  the  United  States,  deliver 
up  the  certificate  of  registry  to  the  collector  of 
such  district;  and  the  14th  section  shows  that 
no  new  register  can  be  had  until  the  old  one  is 
delivered  up.  By  the  11th  section,  if  the  vessel 
shall  arrive  in  a  district  other  than  that  in  which 
the  neAv  owner  usually  resides,  she  may  obtain 
a  temiwrary  register,  which  shall  be  given  up 
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on  her  arrival  at  the  port  to  which  she  belong. 
By  no  clause  of  the  act  is  it  required  that  notice 
01  sale  should  be  given  to  any  officer  of  gov- 
ernment, until  the  vessel  arrives  in  port,  and  is 
about  to  be  entered  at  the  custom  house. 

The  words  of  the  14th  section  are  in  the 
future  tense.  If  she  shall  not  be  registered 
anew,  she  shall  cease  to  be  deemed  a  ship  or 
vessel  of  the  United  States. 

*The  whole  tenor  and  spirit  of  the  act  [*S6 
show  that  none  of  the  forms  are  to  be  complied 
with  while  the  vessel  is  at  sea. 

February  14.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  court.* 

The  single  question  in  this  case  is,  whether 
an  American  registered  vessel,  in  part  trans- 
ferred by  parol  while  at  sea  to  an  American 
citizen,  and  resold  to  the  original  ownere  on  her 
return  into  port,  before  her  entry,  does  by  that 
operation  lose  her  privileges  as  an  American 
bottom,  and  become  subject  to  foreign  duties. 

This  question  depends  on  the  "Act  concern- 
ing the  registering  and  recording  of  ships  and 
vessels,"  and  more  particularly  on  the  14th  and 
17th  sections  of  that  act. 

In  construing  the  14th  section,  much  depends 
on  the  true  legislative  meaning  of  the  word 
"  when."  The  plaintiffs  in  error  contend  that 
it  designates  the  precise  time  when  a  particular 
act  must  be  performed  in  order  to  save  a  for- 
feiture; the  defendants  insist  that  it  describes 
the  occurrence  which  shall  render  that  particu- 
lar act  necessary.  That  the  term  may  he  used, 
and,  either  in  law  or  in  common  parlance,  is 
frequently  used,  in  the  one  or  the  other  of  these 
senses,  cannot  be  controverted ;  and,  of  courw;, 
the  context  must  decide  in  which  sense  it  is 
used  in  the  law  under  consideration. 

The  particular  act  to  be  performed  in  order 
to  save  the  forfeiture  of  the  American  charac- 
ter, and  the  privileges  attached  to  it,  is  the 
obtaining  a  new  register;  and  the  first  inquir)' 
is,  whether  this  new  Register  must  be  obtained 
at  the  time  of  transfer,  or  at  some  other  conven- 
ient time  on  the  event  of  a  transfer. 

This  would  seem  to  the  court  scarcely  to 
admit  of  a  doubt.  It  has  been  correctly  areued 
that  the  precise  *time  to  register  the  ves-  [*5G 
sel  anew  cannot  be  prescribed  by  the  word 
"when,"  because  the  direction  does  not  follow 
that  word  in  the  sentence  so  as  to  be  limited  by 
it  with  respect  to  time.  It  is  not  said  that  when 
a  registered  vessel  shall  be  transferred  or  al- 
tered, she  shall  obtain  a  new  register  or  cease 
to  be  an  American  vessel,  but  the  continuity  of 
the  sentence  is  broken  by  interposing  the  words 
"in  every  such  case,"  thereby  clearly  making 
the  forfeiture  to  depend  on  the  failure  to  regis- 
ter on  the  event  described,  not  on  the  failure  to 
register  at  the  precise  time  when  the  event  de- 
scribed occurs. 

This  observation  also  applies  to  a  subsequent 
part  of  the  section,  where  the  forfeiture  is 
repeated,  and  depends  on  the  failure  to  re^s- 
ter,  not  on  the  failure  to  register  at  the  precise 
time  of  transfer. 

But  tills  construction,  which  is  the  fair  and 
natural  exposition  of  the  words  themselves,  is 
rendered  still  more  obviously  necessary  by  the 
nature  of  the  case,  and  by  the  context. 

1.— Present,  Marshall,  Chief, Jitrtite ;  Washlnston, 
Johnson  and  Livingston,  Justices. 
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No  man  will  contend  that  the  transfer  or  the 
change  in  a  vessel,  and  the  obtaining  a  new 
register,  are  to  be  simultaneous.  The  one  must 
precede  the  other,  and  unless  the  transfer,  or 
the  repairs  and  alterations  of  the  hulk  or  rig- 
ging are  in  all  cases  to  be  made  in  the  ofHce 
from  which  the  new  register  is  to  be  obtained, 
a  reasonable  interval  l)etween  these  acts  must 
be  allowed.  This  reasonable  interval  will  depend 
on  the  nature  of  the  case. 

When  must  a  new  register  be  obtained  for  a 
vessel  which  has  been  altei'ed  or  partially  trans- 
ferred to  a  citizen  while  at  sea?  The  act  an- 
swere,  at  the  tune  of  delivering  up  her  former 
certificate  of  registry.  And  when  can  this 
former  certificate  be  delivered  up?  Certainly 
not  till  the  return  of  the  vessel,  for  the  certifi- 
cate is  a  paper  necessary  to  the  ves.sel,  and  is, 
therefore,  always  retainea  on  board  while  at  sea. 
This  construction  is  really  so  obvious  and  in- 
evitable, that  the  endeavor  to  make  it  more  clear 
would  seem  to  be  a  total  misapplication  of  time. 
57*]  *The  question,  at  what  time  the  new 
register  is  to  be  obtained,  and  at  what  time  the 
vessel  shall  be  affected  by  the  failure  to  obtain 
it,  is  susceptible  of  rather  more  doubt.  There 
is  no  impossibility  in  obtaining  a  new  register 
before  entry,  and  the  necessity  of  doing  so  must 
depend  upon  the  words  of  the  act,  and  upon 
the  nature  of  the  case. 

It  is  obvious  that  on  her  arrival  in  port,  the 
Missouri  was  an  American  vessel,  and  her  cargo, 
when  imported  into  the  United  States,  was  liable 
to  the  duties  imposed  on  American,  not  on  for- 
eign bottoms.  This  is  the  clear  consequence  of 
establishing  that  anew  register  was  not  required 
before  the  arrival  of  the  vessel. 

If,  then,  the  cargo  when  imported  was  liable 
only  to  the  duties  on  goods  imported  in  an 
American  bottom,  it  would  certainly  require 
plain  words  to  charge  them,  on  any  subsequent 
failure,  with  higher  duties. 

If  the  words  of  the  section  be  examined,  they 
are,  as  has  been  stated  at  the  bar,  prospective, 
not  retrospective.  They  operate  on  future,  not 
on  past  transactions.  **  The  vessel  shall  be  regis- 
tered anew,  otherwise  she  shall  cease  to  be 
deemed  a  eiip  or  vessel  of  the  United  States." 
That  is,  she  ^all  cease  after  the  lapse  of  the 
time  when  she  ought  to  have  been  registered 
anew.  But  before  that  time  had  elap^,  she 
had,  as  an  American  vessel,  actually  imported 
a  cargo  whose  liability  to  duties  had  com- 
menced. 

So  in  the  subsequent  clause:  "  And  in  every 
case  in  which  a  ship  or  vessel  is  hereby  required 
to  be  registered  anew,  if  she  shall  not  be  so 
registered  anew,  she  shall  not  be  entitled  to 
any  of  the  privileges  or  benefits  of  a  ship  or 
vessel  of  the  United  States."  That  is,  her  future 
earnings  shall  not  be  attended  with  the  advan- 
iages  annexed  to  American  bottoms. 

This  construction  derives  some  corroboration 
from  the  17th  section.  This  section  provides 
for  the  oath  which  is  to  be  taken  by  an  owner 
on  the  entry  of  an  American  vessel.  "  That 
upon  the  entry  of  every  ship,"  &c. 
S8*]  *lf  upon  the  entry  the  owner  shall  re- 
fuse to  take  tlus  oath,  the  ves-sel  loses  the  privi- 
le^^es  of  an  American  bottom.  If  he  takes  it, 
and  the  oath  discloses  no  fact  which  has  already 
forfeited  those  privileges,  she  retains  them.  It 
is  observable,  that  in  order  to  retain  them  she  is 
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not  required  to  take  out  a  new  register  if  an 
alienation  has  been  made,  and  this  strengthens 
the  idea  that  if  such  an  alienation  he  not  in  it- 
self a  forfeiture,  a  new  register  cannot  be  requi- 
site so  far  as  respects  the  voyage  already  con- 
cluded. 

In' the  case  of  alienation  to  a  forei^er,  the 
privileges  of  an  American  bottom  are  ipso  fiicto 
forfeited ;  but  in  the  case  of  an  alienation  to  a 
citizen  they  are  not  forfeited  until  after  she 
ou^ht  to  have  been  registered  anew,  and  the 
oath  which  entitles  her  to  enter  as  an  American 
bottom  does  not  require  such  new  register. 

But  it  has  been  argued  that  the  omission  to 
execute  a  bill  of  sale  in  writing  at  the  time  of 
sale  is  in  itself  a  forfeiture  of  the  American 
character. 

The  words  of  the  act  are.  '*And  in  every 
such  case  of  sale  or  transfer,"  &€. 

These  words  attach  to  the  omission  the  pen- 
alty which  the  law  annexes  to  it,  and  no  other 
can  be  inflicted.  This  is  not  that  the  vessel 
shall  lose  her  American  character,  but  that  she 
shall  be  incapable  of  being  registered  anew. 
The  bill  of  sale,  therefore,  can  only  be  required 
when  the  new  register  is  to  be  obtained,  and  if 
it  be  then  produced,  the  new  register  cannot  be 
refused. 

An  opinion  has  already  been  indicated,  that 
in  the  case  of  a  transfer  or  alienation  at  sea.  a 
new  register  is  not  necessary  to  protect  from 
alien  duties  the  vessel  which  arrives,  and  the 
cargo  which  was  actually  imported  while  the 
old  register  was  in  full  force.  But  it  is  the 
opinion  of  the  court  that  in  the  case  under  con- 
sideration no  new  register  was  requisite. 

The  new  register  must  be  in  every  thing  but 
its  date  a  precise  copy  of  the  old  one.  The  oath 
to  be  admmistered  on  the  entry  could  be  truly 
and  fairly  taken.  The  *names  of  all  the  [*50 
persons  who  were  at  tlie  time  owners  of  the 
vessel  were  in  the  old  register.  The  interme- 
diate alienation  and  repurchase  of  pait  of  the 
vessel  had  worked  no  forfeiture,  and  had  cre- 
ated no  necessity  for  a  new  register.  The  parties 
to  whom  the  alienation  had  been  made,  not 
having  property  in  the  vessel  at  the  time  of 
entry,  coula  not  have  taken  the  oath  prescribed 
by  law,  which  is  in  the  present  tense,  and  re- 
fers to  the  actual  state  of  the  property  at  the 
time  of  entry;  nor  could  a  new  register  have 
issued  to  them,  in  order  to  be  delivered  up  for 
the  purpose  of  making  out  another  register  for 
the  original  owners,  who  had  become  the  pres- 
ent owners,  without  departing  from  the  truth 
of  the  case,  because  the  register  also  speaks  in 
the  present  tense,  and  must  recite  the  names  of 
those  who  are  the  real  owners  at  its  date.  Any 
new  register  which  could  have  issued  must  have 
been,  except  in  date,  a  duplicate  of  the  old  one, 
and  must  have  been  perfectly  useless.  Suppose 
the  ship  had  been  altered  in  a  foreign  port,  but 
before  her  arrival  and  entry  had  resumed  the 
form  and  dimensions  mentioned  in  her  old  regis- 
ter, would  it  be  pretended  that  a  new  register 
was  necessary  ?  What  would  such  new  register 
be  but  a  copy  of  the  old  one?  It  is  beheved 
that  in  such  a  case  it  would  not  be  suspected 
that  any  forfeiture  of  the  old  register,  or  any 
necessity  for  a  new  one,  was  produced,  and  be- 
tween the  two  cases  there  appears  to  be  no  dif- 
ference made  by  the  letter  or  the  spirit  of  the 
act. 
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The  court  is,  therefore,  unanimously^of  opin- 
ion, that  the  sentence  of  the  circuit  court  be 
affirmed. 

Judgment  afflntied. 

DifitinjTuishod— i  Mason  3SH. 

rit«d-4  How.  131 ;  2  Black.  385 ;  1  Cliff.  380 ;  4  Ma- 
son 5:33  (n) ;  Ncwb.  94. 
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If  a  bond  be  executed  by  O.  as  a  surety  for  S.  to 
obtain  an  appeal  from  the  Jud^rment  of  a  Justice  of 
peace  in  Maryland,  and  the  bond  I9  rejected  by  the 
justice,  and  afterwards,  without  the  knowledge  of 
O.  the  name  of  W.  be  interlined  as  an  obliifor  who 
executes  the  bond,  and  the  Justice  then  accepts  it, 
it  is  void  as  to  O. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  in  Washington,  in  an  ac- 
tion of  debt  upon  four  joint  and  several  bonds, 
signed  and  sealed  by  Mary  Sweeny,  as  principal, 
and  William  Oneale,  I.  T.  Frost  and  Lund 
Washington,  as  sureties,  conditioned  that  she 
should  prosecute  her  appeal  upon  four  several 
judgments  rendered  against  her  by  a  justice  of 
peace  in  Maryland.  William  Oneale,  the  de- 
fendant below,  pleaded  non  eat  factum,  and 
upon  the  trial  of  that  issue  took  a  bill  of  excep- 
tions, because  the  court  below  (two  judges  only 
being  present,  and  divided  in  opinion)  did  not, 
at  his  request,  instruct  the  jury,  "that  if  they 
should  be  satisfied  by  the  evidence  that  the 
bonds  were  signed,  sealed  and  delivered  by 
Mary  Sweeny,  as  principal,  and  I.  T.  Frost, 
and  the  defendant  as  her  sureties,  and  were 
afterwards  presented  to  C.  C.  (the  justice  who 
had  rendered  the  judgments)  for  his  approba- 
tion and  acceptance  of  the  securities,  ana  were 
by  him  refused  and  rejected,  and  af t^r  such  re- 
jection were  interlined,  without  the  license, 
privity  and  knowledge  of  the  defendant,  by  in- 
serting the  name  of  Lund  Washington,  as  a  co- 
obligor,  who  on  the  succeeding  day,  without 
the  privity,  knowledge  and  consent  of  the  de- 
fendant, signed,  sealed  and  delivered  the  bonds, 
which  were  afterwards  approved  of  by  the  jus- 
tice, that  then  such  interlineation  and  execution 
of  said  bonds,  by  Lund  Wiishington,  rendered 
them  void  &s  to  the  defendant,  and  the  plaintiff 
cannot  recover  in  this  suit." 

By  the  act  of  Maryland,  1791,  c.  68,  8.  5,  no 
execution  upon  a  judgment  of  a  justice  of  peace 
shall  be  stayed  by  an  appeal,  unless  the  person 
appealing,  or  some  other  in  his  behalf,  "shall, 
immediately  upon  making  such  appeal,  enter 
into  bond,  with  sufficient  sureties,  such  as  the 
justice  by  whom  judgment  shall  be  given  shall 
approve  of,  in  double  the  sum  recovered,  with 
condition,"  &c. 

61*]    *P.  B.  Key,  for  the  plaintiff  in  error, 
contended  that  the  deeds  were  void, 

Ist.  By  reason  of  the  interlineation. 

2d.  By  the  rejection  of  them  by  the  magis- 
trate. 

1.  The  alteration  of  the  deeds  by  the  inter- 
lineation was  in  a  matter  essential;  it  made 
them  the  deeds  of  four,  when  they  were  only 
the  deeds  of  three  persons. 

It  is  immaterial  whether  the  alteration  is  for 

he  benefit  of  the  obligor;  the  only  question  is, 

whether  it  substantially  vary  the  deeds.     Esp. 
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N.  P.  22s,  2S4;  Cro.  Kits,  6^6,  627,  Markham 
c.  Gonastan;  Moore,  28,  pi.  89;  8h4sp.  Touch.  68. 

2.  After  the  rejection  of  the  bonds  by  the 
justice,  they  coula  never  be  set  up  again,  with- 
out a  new  delivery  by  the  defendant.  5  Co.  19, 
b,  WhdpdMs  Com.  The  justice  was  substitut- 
ed by  the  law  for  the  obligee,  and  his  rejection 
is  equally  fatal  as  if  the  bonds  had  been  tender- 
ed to,  and  refused  by,  the  obligee  himself. 
Shep.  Touch,  70.  It  might  have  b^en  that  the 
defendant  held  a  counter  security,  which  he 
released  upon  the  rejection  of  the  bond. 

Mason,  contra,  contended. 

That  the  interlineation  was  not  material ;  and 
being  made  by  a  third  person  without  the  privity 
of  the  obligee,  did  not  vacate  the  deeds,  espe- 
cially as  it  was  for  the  benefit  of  the  defendant. 
11  Co.  S7,  Henry  Pigofs  Case;  Eap.  N.  P.  2U, 
Shep,  Touch.  68. 

They  were  not  less  the  deeds  of  the  defend- 
ant, because  they  became  also  the  deeds  of  an- 
other. This  is  in  the  nature  of  a  judicial  pro- 
ceeding, and  not  a  mere  matter  of  contract 
between  man  and  man.  It  is  a  security  requir- 
ed by  law  in  a  civil  action.  It  does  not 
appear  that  the  defendant  was  present  when  the 
bonds  were  rejected. 

It  is  to  be  presumed  that  he  intrusted  Mrs. 
Sweeny,  the  principal,  to  deliver  them  for  him. 
and  she  had  a  *right  to  redeliver  them  in  [*62 
his  name  after  the  interlineation. 

If  the  defendant  had  given  up  any  counter 
security,  it  was  his  own  folly  so  to  do  until  his 
name  had  been  erased  from  the  bonds. 

February  14.  Marshall,  oA.  J. ,  delivered 
the  opinion  of  the  court,  that  there  was  error 
in  this,  that  the  court  below  did  not  instruct 
the  jury  as  prayed  by  the  defendant.  He  ob- 
served, that  the  judges  did  not  all  a^ree  upon 
the  same  grounds,  some  being  of  opinion  that 
the  bonds  were  void,  by  reason  of  the  interline- 
ation, and  others  that  they  were  vacated  by  the 
rejection  of  them  by  the  magistrate,  and  could 
not  be  set  up  again  without  a  new  delivery. 

Judgment  reversed,  with  costs. 

Cited— 2  Blatchf .  7 


SMITH  AND  OTHERS 
CARRINGTON  AND  OTHERS. 

A  witness  interested  to  diminish  certain  admitted 
items  in  the  plaintiff's  account,  is  still  a  competent 
witness  to  disprove  other  items. 

The  defendant  having  read  a  letter  from  the 
plaintiff's  ttffent,  in  answer  to  a  letter  from  himself, 
cannot  (rive  in  evidence  a  copy  of  his  own  letter, 
without  proving  it  to  be  a  true  cony  by  a  witness. 

An  exception  may  be  taken  to  the  opinion  of  the 
Judare  in  his  chargre  to  the  jury. 

The  court  is  bound  to  give  an  opinion  to  the  Juo' 
on  a  question  of  law,  upon  request,  if  it  be  pertinent 
to  the  issue ;  but  not  if  it  involve  a  question  of 
fact. 

ERROR  to  the  circuit  court  for  the  district  of 
Rhode  Island. 
This  waa  an  action  of  assumpsit  brought  by  the 
plaintiffs  in  error,  subjects  of  Hamburgh,  to 
recover  the  balance  due  upon  an  account  current, 
the  debit  side  of  which  consisted  principally  of 
the  following  charges,  viz.,  insurance  made  in 
Hamburgh  on  the  defendants'  ship  Abigail. 
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from  the  United  States  to  Hamburgh,  and  on 
the  ship  and  cargo  from  Ham})urgh  to  the  Ha- 
vanna,  and  on  an  intended  voyage  back  from 
the  Havanna  to  Hamburgh;  advances  made  to 
tlie  defendants  to  make  up  a  cargo  to  the  Ha- 
vanna;  bilFs  of  exchange  accepteil  and  paid; 
cii$h  advanced,  and  commissions,  charges  and 
interest. 

03*]  *The  credit  side  consisted  chiefly  of  the 
proceeds  of  the  freight  of  the  ship,  and  of 
sundry  articles  of  merchandise;  remittances  by 
bills  of  e.xchange;  the  sales  of  the  ship,  (she 
having  been  condemned  and  sold  in  London  bv 
virtue  of  a  bottomry  lx)nd  given  by  the  defend- 
ants to  the  plaintiff,)  and  of  five  per  cent,  of 
the  premium  of  insurance  on  the  intended 
return  voyage  from  the  Havanna  to  Hamburgh, 
tlie  same  having  1)een  returned  by  the  under- 
writers to  the  plaintiJffs,  in  consequence  of  the 
ship  having  finished  her  voyage  in  the  United 
States,  instead  of  returning  to  Hamburgh. 

At  the  trial  below  the  plaintiffs  took  a  bill  of 
exceptions,  which  stated, 

1st.  That  the  defendants  offered  as  a  witness 
one  Peleg  Remington,  who  had  become  jointly 
and  -severally  bound  with  the  defendant.  Car- 
rington.  in  a  bottomry  or  respondentia  bond  to 
the  plaintiffs,  in  the  sum  of  81,950  dollars,  con- 
ditioned to  pay  to  the  plaintiffs  that  sum,  on 
the  return  of  the  ship  to  Hamburgh,  the  same 
being  the  amount  advanced  by  the  plaintiffs  to 
the  defendants  in  Hamburgh ;  and  that  the  ship 
should  so    return;    for  which  advance,  with 
other  demands,  this  action  was  brought.    To 
tJie  admission  of  which  witness  the  plaintiffs 
objected,  contending  that  he  w^as  interested  to 
^iiminish  the  balance  due  fn)m  the  defendants 
to  the  plaintiffs.     But  the  defendants  insisted 
he  was  a  competent  witness  as  to  all  the  items 
of  the  account,  except  the  advances  for  which 
he  was  bound,   particularly  with  respect  to  a 
<*harge  of  13,718  dollars  and  56  cents,  for  pre- 
mium of  insurance  on  the  intended  return  voy- 
age from  the  Havanna  to  Hamburgh,  and  which 
voyage  the  defendants  contended  was  never 
begun,  and,  therefore,  they  ought  not  to  be 
•charged  with  that  premium;  and  especially  as 
the  defendants  had  expressly  waived  all  objec- 
ti<m8  to  every  other  part  of  the  plaintiffs'  ac- 
count.  Whereupon  the  said  witness  was  suffer- 
ed by  the  court  to  testify  as  to  the  charge  of 
that '  premium  only.     The  bill  of  exceptions 
st^itea  it  as  admitted,  that  by  the  law  of  Ham- 
burgh, the  underwriters  are  not  bound  to  return 
tlie  premium  upon  a  change  of  the  voyage,  un- 
l<»ss  that  change  be  notified  before  the  vessel 
sails. 

04*]  ♦2d.  That  the  defendants  offered  in 
evidence  a  paper,  purporting  to  be  a  copy  of  a 
letter  from  the  defendant,  Carrington,  to  Smith 
tfe  Ridgeway,  of  Philadelphia,  the  correspond- 
ents of  the  plaintiffs;  and  a  letter  from  Smith 
&  Hidgeway  to  Carrington,  purporting  to  be  an 
answer  thereunto;  but  gave  no  proof  that  the 
sai^l  copy  of  Carrin^on^s  letter  was  a  true  copy 
of  the  original,  but  it  was  not  denied  to  be  in 
hi**  hand-writing,  and  it  was  proved  that  he  was 
in  Canton,  and  not  in  the  United  States  at  the 
time  of  trial,  and  had  been  in  Canton  for  two 
years  before,  but  had  been  corresponded  with 
on  the  subject  of  this  action  since  its  commence- 
ment. Whereupon  the  court  permitted  the  copy 
^nd  tlie  letter  to  go  in  evidence  to  the  jury. 
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3d.  The  plaintiffs,  after  stating  in  the  bill  of 
exceptions,  and  referring  to  all  the  testimony 
and  other  evidence  in  the  case,  but  not  stating 
distinctly  the  material  facts  which  they  sup- 
posed to  be  the  result  of  that  testimony  and 
evidence,  and  on  which  their  prayer  was  found- 
ed, prayed  the  court  to  declare  their  opinion  to 
the  jury  whether,  if  the  plaintiffs  had  actually 
paid  the  premium  to  the  underwriters,  before 
notice  of  the  change  of  the  destination  of  the 
ship,  they  had  aright,  "under  the  circumstan- 
ces of  the  case,"  to  recover  the  same  of  the  de- 
fendants. But  the  court  refused  to  deliver  an 
opinion  particularly  thereon. 

4th.  The  bill  of  exceptions  further  stated, 
that  the  court,  prior  to  the  request  last  men- 
tioned, declared  to  the  jury  that  "the  case 
wholly  turned  upon  the  point  whether  or  not 
the  defendants  had  given  due  and  seasonable 
notice  of  the  change  of  the  destination  of  said 
ship.  That  it  w^as  a  question  proper  for  the  jury 
to  decide,  whether  such  due  and  seasonable  no- 
tice had  been  given,  and  that  if  they  were  of 
opinion  that  it  had  been  so  given,  on  considering 
the  w^hole  of  the  evidence,  they  ought  not  to 
allow  the  plaintiffs'  said  charge  for  the  said  pre- 
mium; and  with  that  direction  left  the  same 
to  the  jury;  and  the  jury  aforesaid  then  and 
there  gave  their  verdict  for  the  plaintiffs  for  the 
sum  of  13,677  dollars  and  8  cents  only,  and 
disallowed  the  said  charge  and  demand  of  the 
plaintiffs  for  the  said  premium  *of  insur-  [*0S 
ance,  except  one-half  per  cent. ,  which  the  jury 
allowed." 

The  errors  assigned  by  the  plaintiffs  in  error 
j  were, 

1st.  That  the  court  admitted  Remington  to 
testify  to  the  point,  and  under  the  circum- 
stances mentioned  in  the  bill  of  exceptions. 

2d.  That  the  court  admitted  the  writing  pur- 
porting to  be  a  cop}''  of  a  letter  from  the  defend- 
ant, Carrington,  to  Smith  «fe  Rid;;ri.\vay.  and  a 
writing  purporting  to  be  a  letter  from  Smith  «fc 
Ridgeway  to  the  said  Carrington,  to  be  read  in 
evidence,  as  stated  in  the  bill  of  exceptions. 

3d.  That  the  court  directed  the  jury  that  the 
case  turned  wholly  upon  the  point  whether  due 
and  seasonable  notice  had  been  given  by  the 
defendants  of  the  change  of  the  voyage,  as 
stated  in  the  bill  of  exceptions;  and  that  this 
was  wholly  a  question  of  fact,  which  it  was 
their  exclusive  province  to  determine. 

4th.  That  the  court  refused  to  direct  the 
jury,  in  case  it  was  fully  proved  to  their  satis- 
faction, that  the  plaintiffs  had  paid  the  premi- 
um in  question  previous  to  any  notice  or  infor- 
mation whatever  of  the  change  of  the  voyage,  as 
stated  in  the  bill  of  exceptions,  that  they  were 
entitled  to  recover  of  the  defendants. 

Robbins,  for  the  plaintiffs  in  error,  contended, 

Ist.  That  the  underwriters,  under  the  law  of 
Hamburgh,  had  a  right  to  retain  the  premium; 
and, 

2d.  That  whether  they  had  or  not,  the  plaint- 
iffs having  received  the  defendants'  orders  to 
insure,  and  having  actually  done  it,  and  paid 
the  premium  before  those  orders  were  counter- 
manded, had  a  right  to  recover  it  back  from  the 
defendants. 

1.  That  the  underwriters  had  a  right  to  re- 
tain the  premium  even  under  the  English  law, 
because  the  risk  had  commenced.  It  was  to 
begin  from  the  shore.    But  *the  Ham-  [*66 
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burgh  law  being  admitted,  and  no  evidence 
being  given  that  the  change  of  voyage  wafi 
notified  to  the  underwriters  before  the  ship 
sailed,  the  question  is  too  plain  to  require  argu- 
ment. 

2.  But  whether  the  underwriters  were  liable 
to  refund  or  not,  the  plaintiffs  have  a  ri^ht  to 
recover  from  the  defendants  what  they  paid  for 
premium  under  tlie  existing  orders  of  the  de- 
fendants. 

If  the  underwriters  are  liable  to  refund,  the 
plaintiffs  are  not  bound  to  resort  to  them.  That 
18  the  duty  of  the  defendants. 

The  money  being  paid  by  the  plaintiffs  before 
the  orders  for  insurance  were  countermanded, 
there  can  be  no  pretense  that  the  plaintiffs  are 
not  entitled  to  recover. 

3.  Remington  was  not  a  competent  witness, 
because  in  a  suit  against  him  upon  the  bond, 
he  might  show  that  the  whole  amount  for  which 
he  was  liable  had  been  paid ;  which  he  could 
not  do  if  the  plaintiffs  had  a  right  to  apply  the 
credit  side  of  the  account  to  discharge  the 
money  by  them  advanced  for  the  premium. 
He  was,  therefore,  directly  interests!  in  the 
event  of  the  suit. 

4.  There  waa  no  proof  that  the  paper  offered 
as  a  copy  of  the  defendant  Carrington's  letter 
to  Smith  &  Ridgeway  was  a  copy  of  the  origi- 
nal, and,  therefore,  it  ought  not  to  have  been 
received,  nor  was  there  any  evidence  offered  of 
the  hand-writing  of  Smith  &  Ridgeway  to  the 
paper  purporting  to  be  a  letter  from  them. 

5.  The  opinion  of  the  court  that  reasonable 
notice  was  wholly  a  question  of  fact,  was  erro- 
neous. We  contend  that  in  all  mercantile  cases, 
reasonable  notice  is  a  question  of  law.  1  T.  R. 
167,  7Yndall  v.  Brown. 

The  court  did  not  say  of  what  or  to  whom 
notice  was  to  be  given. 

But  the  underwriters  were  not  bound  to  re- 
fund without  proof  as  well  as  notice. 
67*]    *Ingersoll,  contra. 

1.  As  to  the  competency  of  Remington.  A 
witness  cannot  be  excluded  if  he  is  competent 
to  answer  any  question.  S  T.  R.  27,  Bent  r. 
Baker.  If  the  suit  had  been  brought  only  for 
the  premium  of  insurance,  his  competency 
would  have  been  uncjuestionable.  Sliall  it  be 
in  the  power  of  the  plaintiffs  to  deprive  the 
defendants  of  their  witnewj,  hj  blending  other 
matters  of  account  in  their  action?  Surely  not. 
But  here  all  the  other  items  of  the  plaintiffs' 
account  were  expressly  admitted  by  the  de- 
defendants  before  they  offered  Remington  a.s  a 
witness;  and  he  was  offered  as  a  witness  to  that 
one  item  only. 

2.  As  to  the  copy  of  Carrington's  letter,  it  is 
connected  with  that  from  Smith  &  Ridgeway. 
which  the  bill  of  exceptions  states  to  Ikj  a  letter 
from  them  to  Carrington,  purporting  to  be  in 
answer  to  Carrington's  letter  to  them.  There 
was  evidence  that  it  was  in  his  hand- writing, 
and  that  he  had  been  absent  in  China  for  two 
3'ears,  so  that  he  could  not  have  fabricated  it 
for  the  occasion.  Where  there  is  a  connected 
correspondence,  the  whole  ought  to  go  to  the 
jun\ 

In  mercantile  cases,  the  rules  of  evidence  are 
not  so  strict  as  in  other  cases.  1  D(tU.  16, 17, 
Rtche  r.  BrfMidfieUl,  Park,  4(/6;  2  Sir.  1127, 
Rinud'U  r.  Boe/ime;  S  Doll.  19,  Bingham  r, 
CnlMt;  2  DaU.  384. 
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8.  As  to  the  opinion  given  and  the  opinion 
refused. 

The  question  is  not  yet  settled  whether  a  bill 
of  exceptions  will  lie  \o  an  erroneous  opinion 
given  bv  the  judge  in  his  charge  to  the  jur\'  at 
the  trial;  or  to  a  proper  opinion  prayed  and  re- 
fused.    S  Bl.  Com.  372. 

Marshall,  Ch.  J.  Is  not  the  reason  why 
the  English  books  do  not  show  such  a  case, 
because,  upon  a  doubt  as  to  the  correctness  of 
the  opinion  of  the  judge  in  his  charge  to  the 
jury,  a  case  is  always  made,  and  a  new  trial 
moved  for,  on  the  ground  of  misdirection?  • 

Ingersoll.  If  the  court  had  given  an  opin- 
ion upon  the  resonableness  of  the  notice,  it 
would  have  been  *error,  because  it  is  a  [*68^ 
matter  of  fact.  But  here  the  prayer  was,  that 
the  court  should  give  an  opinion  as  to  the  fact 
of  notice,  as  well  ba  to  the  reasonableness  of 
notice.  The  expression  "under  the  circum- 
stances of  the  case"  refers  the  matter  of  fact 
to  the  court.  It  calls  upon  the  court  to  sav 
what  are  the  circumstances  of  the  case,  and, 
consequently,  to  decide  the  weight  of  evidence, 
and  to  infer* one  fact  from  others,  which  is  the 
peculiar  province  of  the  jury. 

The  jury  is  certainly  to  decide  the  facts: 
whether  upon  those  facts  the  notice  is  reason- 
able, may  be  matter  of  law ;  but  in  Pennsjiva- 
nia,  and  perhaps  in  other  states,  it  is  usual  to 
submit  the  whole  question  to  the  jury,  the  court 
giving  them  information  a«  to  such  points  ^^X 
law  as  have  been  decided. 

If  the  facts  are  settled,  the  court  may  give 
instruction  as  to  the  law ;  but  if  the  question  of 
law  cannot  be  abstracted  from  the  question  of 
fact,  the  whole  must  l)e  submitted  to  the  jurv. 
1  DaU.  255,  Robertmn  r.  V(»gle;  2  DaU.  158, 
Bank  r.  j^ Knight;  2  DaU.  195,  MaUory  r.  Kir- 
wati. 

P.  B.  Kev,  in  reply, 

1.  Abandoned  the  objection  to  the  admiKsi- 
bility  of  Remington  as  a  witness. 

2.  As  to  the  copy  of  the  defendant  Carrinif- 
ton's  letter. 

No  man  can  make  evidence  for  himself.  :' 
Vez.  42.  A  copy  cannot  be  given  in  evidence 
until  you  have  proved  that  the  original  existed, 
and  is  lost  or  destroyed,  or  not  in  the  power  of 
the  party  to  produce;  and  then  the  copy  must 
l>e  proved  by  a  witness  who  compared  ft  with 
the  original. 

It  does  not  appear  that  the  plaintiff  adniittcHl 
the  paper  supposed  to  be  a  letter  from  Smith  & 
Ridgeway.  to  he  genuine,  and  simply  not  deny- 
ing is  not  admitting.  But  the  plaintiff  objects! 
to  both  the  copy  and  the  letter,  as  appears  by 
the  whole  tenor  of  the  bill  of  exceptions. 

*8.  Ah  to  the  opinion  proved.  [*00 

The  expression  **  all  the  circumstances  of  the 
case,"  means  all  the  circumstances  of  the  case 
stated  in  the  bill  of  exceptions,  and  the  e\'i- 
dence  to  which  it  refers.  This  was  certainly 
proj^er.  It  was  not  praying  the  court  to  decide 
the  facts,  but  only  the  law  arising  upon  those 
facts.  The  court  has  a  right  to  sav  that  under 
the  circumstances  of  the  case,  the  law  is  eo. 

Marshall.  Ch.  J.  Does  not  that  involve 
the  verity  of  the  facts? 

Key.  The  court  can  .say  that  there  was  no 
evidence  whatever  of  notice,  and  if  so,  that  the 
plaintiffs  had  a  right  to  recover.  The  question 
what  is  evidence  is  matter  of  law. 
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But  the  court  erred  in  submitting  the  whole 
question  of  reasonable  notice  to  the  jury.  The 
reasonableness  is  matter  of  law.  i  Inst.  222; 
Co.  Litiz  66,  b;  1  T.  R,  167,  and  18  T.  R.  186, 
TindaU  r.  Brown. 

February  16.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  court. 

This  case  comes  up  on  exceptions  to  certain 
opinions  given  bv  the  judges  of  the  circuit 
court  of  Rhode  Island,  at  the  trial  of  the  cause 
before  them. 

The  first  exception  is  to  the  admission  of  Pe- 
leffRemington  as  a  witness. 

This  exception  appeared  to  be  abandoned  by 
the  counsel  in  reply,  and  is,  indeed,  so  per- 
fectly untenable,  that  the  court  will  only  ob- 
serve, that  Peleg  Remington  does  not  appear 
to  have  been  interested  in  the  event  of  the 
cause  in  which  he  deposed,  but  certainly  was 
not  interested  in  the  particular  fact  to  which  he 
was  required  to  depose,  and  was,  therefore, 
clearly  a  competent  witness. 
70*]  *The  second  exception  is  taken  to  the 
opinion  of  the  court  admitting  as  evidence  a 
paper  purporting  to  be  the  copy  of  a  letter 
written  by  the  defendant.  Carrington,  to  Smith 
&  Ridgeway,  of  Philadelphia,  the  correspond- 
ents of  the  plaintiffs,  and  also  a  letter  from 
Smith  &  Ridgeway  to  the  defendant,  Carring- 
ton, purporting  to  be  an  answer  to  the  said 
letter. 

To  the  admission  of  the  letter  of  Smith  & 
Ridgeway  no  just  objection  appears.  The  ver- 
ity of  that  letter  is  acknowledged  on  the  face 
ol  the  bill  of  exceptions,  and  no  cause  \s  stated 
why  it  should  not  have  been  read  to  the  jurjr. 
But  the  admission  of  the  copy  of  a  letter  wnt- 
ten  by  one  of  the  defendants  stands  upon  totally 
different  ground. 

To  introduce  into  a  cause  the  copy  of  any 
paper,  the  truth  of  that  copy  must  be  estab- 
lished, and  sufficient  reasons  for  the  non-pro- 
duction of  the  original  must  be  shown. 

If  in  this  case  the  answer  of  Smith  &  Ridge- 
way had  authenticated  the  whole  letter  of  Car- 
rington, the  copy  of  that  letter  need  not  have 
been  offered,  since  its  whole  contents  would 
have  been  proved  by  the  answer  to  it.  If  its 
whole  contents  were  not  proved  by  the  answer, 
then  the  part  not  so  proved  was  totally  unau- 
tbenticatcd,  and  may  have  formed  no  part  of 
the  original  letter.  In  this  case,  the  answer 
cannot  have  authenticated  the  copy,  because 
the  bill  states  that  the  defendants  gave  no  proof 
of  its  being  true.  This  copy,  Uierefore,  not 
Ijeing  proved  to  be  a  true  copy,  ought  not  to 
have  gone  before  the  jury.  Into  its  importance 
or  operation  this  court  cannot  inquire.  It  was 
improper  testimony,  and  a  verdict  founded  on 
improper  testimony  cannot  stand. 

For  this  error  the  judgment  must  be  reversed, 
and  the  cause  remanded  to  the  circuit  court  of 
Rhode  Island,  to  be  again  tried. 

The  third  exception  is  taken  to  the  refusal  of 
the  court  to  give  an  opinion  on  a  question  stated 
by  the  counsel  for  the  plaintiffs.  The  difficulty 
of  deciding  on  this  exception  does  not  arise 
71*]  from  any  doubt  which  *ought  to  have 
Ijeen  produced  by  the  facts  in  the  cause,  but 
from  the  manner  in  which  the  question  was 
propounded  to  Uie  court. 

After  a  long  and  complex  statement  of  the 
testimony,  the  counsel  for  the  plaintiffs  request- 
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ed  the  court  to  declare  whether,  '*  if  the  plaint- 
iffs had  actually  paid  the  said  premium  to  the 
underwriters,  before  any  notice  of  the  chans:^ 
of  the  destination  of  the  ship,  they  had  a  right, 
under  the  circumstances  of  the  case,  to  recover 
the  same  of  the  defendants." 

To  this  question  the  court  refused  to  give  an 
answer. 

There  can  be  no  doubt  of  the  right  of  a  party 
to  require  the  opinion  of  the  court  on  any  point 
of  law  which  is  pertinent  to  the  issue,  nor  that 
the  refusal  of  the  court  to  give  such  opinion 
furnishes  cause  for  an  exception;  but  it  is 
equally  clear  that  the  court  cannot  be  required 
to  give  to  the  jury  an  opinion  on  the  truth  of 
testimony  in  any  case. 

Had  the  plaintiffs'  counsel  been  content  with 
the  answer  of  the  court  to  the  question  of  law, 
he  would  have  been  entitled  to  that  answer; 
but  when  he  involved  facts  with  law,  and  de- 
manded the  opinion  of  the  court  on  the  force 
and  truth  of  the  testimony,  by  adding  the  words 
'*  under  the  circumstances  of  the  case,"  the 
question  is  so  qualified  as  to  be  essentially 
changed ;  and  although  the  court  might  with 
propriety  have  separated  the  law  from  the  fact, 
and  have  stated  the  legal  principle,  leaving  the 
fact  to  the  jury,  there  was  no  obligation  to 
make  this  discrimination,  and,  consequently, 
no  error  was  committed  in  refusing  to  answer 
the  question  propounded. 

The  record  also  exhibits  a  part  of  the  charge- 
given  to  the  jury,  on  which  the  counsel  for  the 
plaintiffs  have  argued  as  if  it  compared  a  part 
of  the  bill  of  exceptions.  It  is  in  these  words: 
'  *  And  the  said  court,  prior  to  the  request  last 
mentioned,  did  declare  and  give  their  opinion 
to  said  jury,  that  the  case  wholly  turned  upon 
the  point  whether  or  not  the  said  defendants 
*had  given  due  and  seasonable  notice  [*72 
of  the  change  of  the  destination  of  said  ship. 
That  it  was  a  question  proper  for  the  said  jury 
to  decide  whether  such  due  and  seasonable 
notice  had  been  given ;  and  that  if  they  were 
of  opinion  it  had  been  so  given,  on  considering 
the  whole  of  the  evidence,  they  ought  not  to 
allow  the  plaintiffs'  said  charge  for  said  pre- 
mium." 

That  a  party  has  a  right  to  except  to  a  *miKdi- 
rection  of  the"  jury  contained  in  the  charge  of 
the  judge  who  tries  the  cause,  is  settled  in  this 
court.     {Ante,  vol.  2,  p.  239,  Church  v.  Hubf/art.) 

That  the  opinion  which  the  record  ascribes 
to  the  judge  in  this  case  is  incorrect,  unless 
some  other  part  of  the  charge  shall  have  »o  ex- 
plained it  as  to  give  to  the  words  a  meaning 
different  from  that  which  is  affixed  to  theni 
taken  by  themselves,  is  the  opinion  of  this 
court. 

The  judges  instructed  the  jury,  "that  the 
case  wholly  turned  upon  the  point  whether  or 
not  the  defendants  had  given  due  and  seasona- 
ble notice  of  the  change  of  the  destination  of 
the  said  ship,"  and  that  if  they  were  of  opinion 
that  due  and  seasonable  notice  had  been  given, 
they  ought  to  find  against  the  plaintiffs,  on  the 
question  of  their  right  to  recover  the  premium 
advanced  by  them  for  the  defendants. 

Due  and  seasonable  notice  must  have  been 
given  as  soon  after  the  destination  of  the  vessel 
was  changed  as  it  could  have  l)een  given, 
whether  the  premium  had  or  had  not  been 
advanced  by  the  plaintiffs  before  they  received 
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it;  or  this  direction  must  have  left  it  to  the 
jury  to  determine  whether  notice  was  or  was 
not  due  and  seasonable,  although  it  might  not 
have  been  received  by  the  plaintiffs  before  they 
had  actually  advanced  for  the  defendants  the 
sum  in  contest. 

On  the  first  exposition,  these  words  would 
amount  to  a  clear  misdirection  of  the  jury;  be- 
cause, if  the  plaintiffs  had  paid  to  the  under- 
writers, at  the  request  of  the  defendants,  the 
premium  of  insurance,  before  they  received 
notice  countermanding  the  directions  to  make 
such  payment,  the  right  given  by  subsequent 
73*]  circumstances  ^o  the  insured  to  demand 
its  return  from  the  imderwriters,  could  not 
affect  the  claim  of  the  plaintiffs  on  the  defend- 
ants, for  money  fairly  advanced  by  them  for 
the  use  of  the  defendants. 

If  the  latter  construction  be  adopted,  there 
was  still  a  misdirection  on  the  part  of  the  court. 
The  judge  ought  not  to  have  left  it  expressly  to 
the  jury  to  decide  whether  notice  given  imme- 
diately after  the  change  of  the  destination  of 
the  v&ssel  could  be  due  and  seasonable  notice, 
unless  it  w^as  received  before  the  premium  was 
advanced. 

It  is,  however,  not  material  to  the  present 
cause  to  determine  whether  this  exception  does 
or  does  not  exhibit  a  misdirection  to  the  jury, 
since  we  are  unanimously  of  opinion,  that  for 
admitting  a  paper  purporting  to  be  the  copv  of 
a  letter  from  Edward  Carrlngton  to  Smith  & 
Ridgeway,  to  go  to  the  jury,  which  was  not 
proved  to  be  a  copy,  the  judgment  must  be 
reversed. 

Judgment  reversed. 

(^Ited— 2  Blatchf.  7;  Id.  13;  1  Mason,  89;  Id.  173. 


demand.  That  Webb  has  never  received  the 
money  due  from  M'Quecn.  That  Wambersie, 
as  agent  for  the  company,  had  sold  60,000  acres 
of  the  land  in  Holland,  at  one  dollar  and  fifty- 
six  cents  per  acre,  had  received  in  cash  51,000 
dollars,  and  had  made  himself  liable  for  the 
•balance.  That  he  has  refused  to  pay  to  the 
complainant,  Pendleton,  the  one-fifth  of  the 
purchase  money.  That  the  other  defendants 
refuse  to  divide  the  residue  of  the  lauds,  and  to 
account  for  the  profits,  &c.  That  the  lands  are 
liable,  in  the  hands  of  the  purchasers,  for  the 
balance  of  the  purchase  money,  both  to  the 
complainant  Webb,  for  the  purchase  money 
due  to  him,  and  the  complainant  Pendleton,  for 
his  one-fifth  of  the  amount  of  the  sales.  The 
bill  seeks  a  discovery  of  the  amount  of  lands 
granted  to  the  company,  of  the  amount  sold, 
&c.,  and  prays  that  the  defendants  may  ac- 
count, and  that  the  lands  may  be  charged  with 
the  balance  of  the  purchase  money,  <&c. 

The  defendants  demurred  for  want  of  equity 
in  the  bill,  and  the  coturt  below  sustained  the 
demurrer,  and  decreed  that  the  bill  be  dismiss- 
ed, with  costs. 

But  this  court,  without  argument,  overruled 
the  demurrer,  reversed  the  decree,  and  remand- 
ed the  cause  for  further  proceedings. 


PENDLETON  AND  WEBB 
WAMBERSIE  et  «/. 

An  a^sifirnoe  of  an  assignee  of  a  copartner  in  a 
Joint  purchase  and  sale  of  lands  may  sustain  a  bill 
in  equity  against  the  other  copartners  and  the 
aijrent  of  the  concern,  to  compel  a  discovery  of  the 
quantity  purchased  and  sold,  and  for  an  account 
and  distribution  of  the  proceeds. 

ERROR  to  the  circuit  court  for  the  district  of 
Georgia,  in  a  suit  in  equity,  in  which  Pen- 
dleton &  Webb  were  complainants,  and  Eman- 
uel Wambersie,  James  Seagrove  and  the  repre- 
sentative of  James  Armstrong,  Jacob  Weed 
and  Henry  Osborne  were  defendants. 

The  bill  stated  that  Henry  Osborne,  Jacob 
Weed,  James  Armstrong,  James  Seagrove,  and 
the  complainant,  John  Webb,  on  the  22d  of 
December,  1786,  entered  into  an  agreement 
with  each  other,  under  seal,  to  procure  lands 
on  their  joint  account  in  the  state  of  Georgia, 
to  an  amount  not  exceeding  200,000  acres,  at 
74*J  *their  joint  expense,  and  for  their  joint 
benefit.  That  grants  were  obtained  for  about 
165,000  acres.  That  Webb  by  deed  transferred 
all  his  right  to  the  lands  and  contract  to  John 
M  Queen,  in  consideration  of  400^.  sterling,  to 
be  paid  in  four  equal  annual  installments.  That 
M'Queen,  not  having  paid  Webb,  assigned  his 
right  to  Pendleton,  the  complainant,  who  un- 
dert(X)k  to  indemnify  M'Queen  against  Webb's 
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♦EX  PARTE  BOLLMAN  AND  EX  [*75 
PARTE  SWARTWOUT. 


This  court  has  power  to  Issue  the  writ  of  habeai^ 
corpus  ad  sut^^cUiidum. 

To  constitute  a  levylngr  of  war,  there  must  be  an 
assemblage  of  persons  for  the  purf^oee  of  elfectingr 
by  force  a  treasonable  purpose.  Enlistment  of  men 
to  serve  a^rainst  government  is  not  sufficient. 

When  war  is  levied  all  those  who  perform  any 
part,  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in 
the  general  conspiracy,  are  traitors. 

Any  assembla^  of  men  for  the  purpose  of  revo- 
lutionizing by  force  the  government  established  bv 
the  United  States  in  any  of  its  territories,  althoufrh 
as  a  step  to,  or  the  means  of  executing,  some  greater 


Note.— Definition  of  "levying   war"   may  be 
found  in  the  following  cases: 

U.  S.  v.  Burr,  2  Burr's  Trial,  401,  4(8,  405, 417 ;  1  Id. 
14,406;  Infra  Appendix,  471  to  489. 
U.  S.  V.  Fries,  pamph.  187, 85. 
U.  S.  V.  Vigol,  2  Dall.  347;  U.  8.  v.  Mitobel,  Id. 

348. 
U.  S.'  V.  Han  way,  2  Wall.  Jr.  C.  C.  131, 139 :  S  Curt. 

C.  C.  830. 
U.  S.  V.  Oreiner,  4  Phil.  306,  S.  C.  (U  Law  Rep. 

N.  8.  91.) 
U.  8.  V.  Hoxie,  1  Paine,  286. 
Whart.  8.  Tr.  458,  810, 636. 

U.  8.  V.  Greatbouse, 2  Abb.  U.  8. 384 :  20  Wall. 92. 
Gearing  v.  U.  8. 3  N.  &  H.  165. 
Wallack  v.  Van  Rlswick,  02  U.  8.  802. 
Windsor  v.  McVeigh,  »3  Id.  274. 
Constitution  of  U.  8.  art.  8, 6  3. 
U.  8.  Laws,  Act  of  April  30, 1790;  Act  of  July  17, 
1882 :  Act  of  March  3, 1875 :  U.  8.  R.  8.  §  5331. 
By  Hnglish  statute  it  is  high  treason  ''If  a  man 
do  levy  war  against  our  lord  the  King  in  his  realm, 
and  thereof  be  provably  attainted  of  overt  deed  by 
people  of  bis  condition."    25  Bdw.  3  8t.  5,  c.  2. 

Vaughn's  Case,  5  8t.  Tr.  37,  8.  C. ;  2  Salk.  634;  3 

Inst.  9. 10. 
Green's  Case,  Ld.  Raym.  1585 ;  1  Hawk.  P.  C.  c 

17  (49). 
Earl  of  Essex  Case,  Moor  621. 
Bensted's  Case,  Cro.  Car.  583. 
Damaree's  Case,  Fost.  213,  8.  C.  15,  St.  Tr.  622. 
Walson's  Case,  32  8t.  Tr.  4. 
Brandeth's  Case,  Id.  928. 
Lord  Gordon's  Case,  Douglass,  590, 692 ;  St.  Tr.  21. 
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projects  amounts  to  levjinflr  war.  The  travelinif 
of  individuals  to  the  place  of  rendezvous  is  not  suf- 
lieient ;  but  the  meeting  of  particular  bodies  of  men, 
and  their  marching  from  places  of  partial,  to  a  place 
of  general  rendezvous,  is  such  an  assemblage  as 
con}<titut«»  a  levying  of  war. 

A  person  may  be  committed  for  a  crime  by  one 
majfistrate  upon  an  affidavit  made  before  another. 
A  magistrate,  who  is  found  acting  as  such,  must  be 
presumed  to  have  taken  the  requisite  oaths. 

Quirre,  whether,  upon  a  motion  to  commit  a  per- 
>*n\  for  treason,  an  affidavit  stating  the  substance 
of  a  letter  in  possession  of  the  affiant,  be  admissible 
eridence? 

The  clause  of  the  8th  section  of  the  act  of  Con- 
ftfiis,  "for  the  punishment  of  certain  crimes  against 
the  Toited  States,"  vol.  1,  p.  108,  which  provides  that 
"the  trial  of  crimes  committed  on  the  high  seas,  or  in 
any  place  out  of  the  Jurisdiction  of  any  particular 
"♦tate,  .Hhall  be  in  the  district  where  the  offender  is 
a])prehended,or  into  whtch  he  may  be  first  brought, " 
applies  only  to  offenses  committed  on  the  high  seas, 
or  In  some  river,  haven,  basin  or  bay,  not  within 
the  Jurisdiction  of  a  particular  state,  and  not  to  the 
territories  of  the  'Lnited  States,  where  regular 
n)iirt9  are  established,  competent  to  try  those  of- 
fen>»es. 

The  word  **  apprehended,"  in  that  clause  of  the 
act,  do^  not  imply  a  legal  arrest,  to  the  exclusion 
of  a  military  arrest  or  seizure. 

C.  Lee  moved  for  a  habeas  corpus  to  the 
marshal  of  the  District  of  Columbia,  to  brinff 
up  the  body  of  Samuel  Swartwout,  who  had 
been  committed  by  the  cir(;uil  court  of  that  dis- 
trict, on  the  charge  of  treason  against  the  United 
States;  and  for  a  certiorari  to  bring  up  the 
n^ord  of  the  commitment,  &c. 

.Vnd  on  a  subsequent  day,  Harper  made  a 
similar  motion  in  behalf  of  ErickBollman,  who 
bad  also  been  committed,  by  the  same  court  on 
a  like  charge.* 

70*]    *Tne  order  of  the  court  below,  for  their 
<ommitment,  was  in  these  words: 

"  The  prisoners,  Erick  Bollman  and  Samuel 
Swartwout,  were  brought  up  to  court  in  cus- 
tody of  the  marshal,  arrested  on  a  charge  of 
treaiion  against  the  United  States,  on  the  oaths 
of  General  James  WilkiaMon,  General  William 
Eaton.  James  L.  Donaldson,  Lieutenant  William 
Wilson,  and  Ensign  W.  C.  Mead,  and  the  court 
went  into  further  examination  of  the  charp^e: 
Whereupon  it  is  ordered,  that  the  said  Enck 
1^)1  iman  and  Samuel  Swartwout  be  committed 
to  the  prison  of  this  court,  to  take  their  trial 
for  treason  against  the  United  States,  by  levy- 
iutf  war  against  them,  to  be  there  kept  in  stife 

L— On  a  former  day  (Feb.  5,)  C.  Lee  had  made  a 
motion  for  a  hubetis  corpus  to  a  military  olMcer  to 
bring  up  the  body  of  James  Alexander,  an  attorney 
at  law  at  New  Orleans,  who,  as  it  was  said,  had  been 
fieiz<Ml  l>y  an  armed  force  under  the  orders  of  (Jon- 
<'ral  Wilkinson,  and  transported  to  the  city  of  Wa.-*h- 
inffton. 

(/H A»«E,  J.,  then  wished  the  motion  might  hiv  over 
to  the  next  day.  He'was  not  prepared  to  givn  on 
opinion.  He  doubted  the  Jurisdicticm  of  this  court 
ti>  i^ue  a  habeas  corpus  in  any  ease. 

Johnson,  J.,  doubted  whether  the  jwwer  given 
by  the  act  of  Congress,  roi.  1,  p.  101,  of  issuing  the 
writ  of  habeas  corpus  was  not  intended  as  a  mere 
auxiliary  ^lower  to  enable  courts  to  exercise  some 
oth«*r  Jur^iction  given  by  law.  He  intimated  an 
«)pini<>n  that  either  of  the  Judges  at  his  chambers 
might  Lssue  the  writ,  although  the  court  collectively 
^-iiuld  not. 

Ch  A^E,  J.,  agreed  that  either  of  the  Judges  might 
isMiie  the  writ,  but  not  out  of  his  peculiar  circuit. 

Marshall,  Oi.J.  The  whole  subject  will  be 
taken  up  dt  m/ro,  without  reference  to  precedents, 
/t  Ix  the  wish  of  the  court  to  have  the  motion  made 
in  a  more  solemn  manner  to-morrow,  when  you 
may  come  prepared  to  take  up  the  whole  ground. 
[But  ill  the  mean  time  Mr.  Alexander  wasdischarg- 
e<]  by  a  Judge  of  the  circuit  court.} 
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custody  until  they  shall  be  discharged  in  due 
course  of  law."* 

The  oaths  referred  to  in  the  order  for  com- 
mitment were  affidavits  in  writing,  and  were 
filed  in  the  court  below.* 

*C.  Lee,  for  Swartwout.  [*77 

Notwitlistanding  the  decisions  of  this  court 
in  Hamilton's  Case,  3  DaU.  17,  and  in  Burford's 
Oise,  ante,  vol.  S,  p.  44S,  we  are  now  called 
upon  to  show  that  this  court  has  power  to  issue 
a  writ  of  habeas  corpus. 

By  the  constitution  of  the  United  States,  art. 
S,  s.  2,  the  grant  of  jurisdiction  to  the  courts 
of  the  United  States  is  general,  and  extends  to  all 
cases  arising  under  the  laws  of  the  United  States. 
This  court  has  either  original  or  appellate  ju- 
risdiction of  every  case,  with  such  exceptions 
and  under  such  regulations  as  Congress  has 
made  or  shall  make.  If  Congress  has  not  ex- 
cepted any  case,  then  it  has  cognizance  of  the 
whole. 

The  appellate  jurisdiction  given  by  the  con- 
stitution to  this  court  includes  criminal  as  well 
as  civil  cases,  and  no  act  of  Congress  has  taken 
it  awaj^.  This  court  derives  its  power  and  its 
jtirisdiction  not  from  a  statute,  but  from  the 
constitution  itself.  No  legislative  act  is  neces- 
sary to  give  powers  to  this  court.  It  is  inde- 
pendent of  the  legislature ;  and  in  all  the  late 
discussions  upon  the  question  of  putting  down 
courts,  it  was  admitted  on  all  hands  that  the 
legislature  could  not  destroy  the  Supreme  Court. 

But  if  this  court  has  no  criminal  jurisdiction 
to  hear  and  determine,  yet  they  may  have  a 
criminal  jurisdiction  to  a  certain  extent,  viz., 
to  inquire  into  the  cause  of  commitment  and 
admit  to  bail.  This  court  has  no  original  juris- 
diction, except  in  certain  cases;  yet  it  has  power 
to  issue  a  mandamus  in  cases  in  which  it  h&s  no 
appellate  jurisdiction  b^  writ  of  error  or  appeal, 
and  will  issue  a  prohibition  even  in  a  criminal 
case,  if  a  circuit  court  should  undertake  to  try 
it  in  a  state  in  which  the  crime  was  not  com- 
mitted. So  also  if  a  district  court  should  be  pro- 

2. —The  warrant  by  which  they  were  brought  be- 
fore the  court  was  as  follows : 

District  of  Columbia,  to  wit : 

TTie  United  StaUjs  of  America,  to  the  marshal  of  the 
District  of  Columbia,  greeting: 

Whereas  there  is  probable  cause,  supported  by 
the  oath  of  James  Wilkinson,  William  Eaton, 
James  Lowrie  Donaldson,  William  C.  Mead, 
{Seal)  and  William  Wilson,  to  believe  that  Erick 
Bollman.  commonly  called  Doctor  Erick 
Bollman,  late  of  the  city  of  Philadelphia,  in  the 
state  of  Pennsylvania,  gentleman,  and  Samuel 
SwHrtwoiit,  late  of  the  city  of  New  York,  In  the 
state  of  New  York,  gentleman,  are  guilty  of  the 
crime  of  treason  ugainst  the  United  States  of 
America; 

These  are,  therefore,  in  the  name  of  the  said 
United  States,  to  command  y.ou  that  you  take  the 
bodies  of  the  said  Erick  Bollman  and  Samuel 
Swartwout,  if  they  shall  be  found  in  the  county  of 
Washington,  in  your  said  district,  and  them  safely 
keep,  so  that  you  have  their  bodies  before  the  cir- 
cuit court  of  the  District  of  Columbia,  for  the 
couot3'of  Washington,  now  sitting  at  the  capltol, 
in  the  citv  of  Washington,  immediately  to  answer 
unto  the  United  ^tatesof  Araericn  of  and  concern- 
ing the  charge  aforesaid.  Hereof  fail  not  at  your 
peril,  and  have  you  then  and  there  this  writ.  Wit- 
ness the  Honorable  William  Cranch,  Esq.,  Chief 
Judge  of  the  said  court,  this  27th  day  of  January, 
1807. 

William  Brent,  (l^rk. 

Issued  27th  day  of  January,  1807. 

S.—For  these  alfidavits,  see  Appendix,  Note  (A). 
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ceeding  upon  a  matter  out  of  its  jurisdiction, 
this  court  would  grant  a  prohibition. 

By  the  judiciary  act, «.  14,  vol.  i,  p.  68,  "  All 
the  before  mentioned  courts  "  ^and  the  Supreme 
Court  was  the  Court  last  mentioned  in  the  pre- 
ceding section)  ' '  shall  have  power  to  issue  writs 
78*]  of  scire  fadas,  habeas  corpus,  *and  all 
other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law."  "  And  either  of 
the  justices  of  the  Supreme  Court,  as  well  as 
judges  of  the  district  courts,  shall  have  power 
to  grant  writs  of  habeas  corpus,  for  the  purpose 
of  an  inquiry  into  the  cause  of  commitment: 
Provided,  that  writs  of  habeas  corpus  shall  in 
no  case  extend  to  prisoners  in  gaol,  unlcRs  where 
they  are  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  are  committed 
for  trial  before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  court  to  testify." 

It  has  been  suggested  that  the  words  "and 
all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions,"  forbid  the 
issuing  of  a  habeas  corpus,  but  in  a  case  where 
it  is  necessary  for  the  exercise  of  the  court's 
jurisdiction.  But  the  words  "  necessary,"  &c., 
apply  only  to  the  **  other  writs  not  specially 
provided  for." 

In  order  to  restrict  in  some  degree  the  general 
expression  "all  other  writs,"  the  subsequent 
words  are  used.  The  writ  of  habeas  corpus  was 
particularly  named,  because  it  would  not  (in  all 
cases  where  it  ought  to  be  granted)  come  under 
the  general  denomination  of  writs  necessary  for 
the  exercise  of  the  jurisdiction  of  the  court  is- 
suing it. 

But  admitting,  for  argument,  that  a  writ  of 
habeas  corpus  cannot  issue  but  where  it  is  nec- 
essary for  the  exercise  of  the  jurisdiction  of 
the  court  issuing  it,  yet  the  term  "jurisdiction  " 
means  the  whole  jurisdiction  given  to  the  court; 
and  as  this  court  has,  by  the  constitution,  juris- 
diction in  criminal  cases,  which  jurisdiction  is 
not  taken  away  by  any  statute,  it  is  a  writ  nec- 
essary for  the  exercise  of  its  jurisdiction. 
Again  by  the  83d  section  of  the  same  act, 
'*  upon  arrests  in  criminal  cases,  where  the  pun- 
ishment may  be  death,  btul  shall  not  l)e  admit- 
ted but  by  the  Supreme  or  a  circuit  court,  or 
by  a  justice  of  the  Supreme  C'ourt,  or  a  judge 
of  a  district  court,  who  shall  exercise  their  dis- 
79*J  cretion  therein,  regarding  the  nature  *and 
circumstances  of  the  offense,  and  of  the  evi- 
dence and  usages  of  law."  By  this  section  the 
Supreme  Court  has  jurisdiction  to  admit  a  pris- 
oner to  bail  in  criminal  cases  pimishable  with 
death,  and  for  that  purpose  to  examine  into  the 
nature  and  circumstances  of  the  offense,  and  of 
the  evidence.  For  the  exercise  of  this  juris- 
diction the  writ  of  habeas  corpus  is  necessary. 
There  is  no  other  writ,  * '  agreeable  to  the  usages 
of  law,"  which  will  answer  the  purpose. 

It  is  doubtful  whether  a  judge  of  this  court 
can  issue  the  writ  while  the  court  is  sitting,  and 
in  a  district  in  which  he  has  no  authority  to  act 
as  a  circuit  judge. 

If  it  be  said  that  the  writ  can  only  issue  where 
it  is  in  exercise  of  appellate  jurisdiction,  we  say 
it  is  appellate  jurisdiction  which  we  call  upon 
this  court  to  exercise.  The  court  below  has 
made  an  illegal  and  erroneous  order,  and  we 
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appeal  in  this  way,  and  pray  this  court  to  cor- 
rect the  error. 

Rodney  (Attorney  Gteneral)  declined  arguing 
the  point  on  liehalf  of  the  United  States. 

Harper,  for  BoUman. 

There  are  two  genenil  considerations : 

1.  Whether  this  court  has  the  power  ^ner- 
ally  of  lasuing  the  writ  of  habeas/  corp^i^  mf 
subjiciendum  f 

2.  If  it  has  the  power  generally,  whether  it 
extends  to  commitments  by  the  circuit  court  ? 

1.  The  general  power  of  Issuing  this  great 
remedial  writ  is  incident  to  this  court  &s  a  Su- 
preme Court  of  record.  It  is  a  power  given  to 
such  a  court  by  the  common  law.  Every  court 
possesses  necessarily  certain  incidental  pow'ers 
as  a  court.  This  is  proved  by  every  day's 
practice.  If  this  court  possessed  no  powers  but 
those  given  by  statute,  it  could  not  protect  itself 
from  insult  and  outrage.  It  could  not  en  force- 
obedience  to  its  immediate  onlers.  It  could  not 
imprison  for  contempts  in  its  presence.  It  couid 
not  compel  the  attendance  of  a  witness,  nor 
oblige  him  to  testify.  It  could  not  con^l 
*the  attendance  of  jurors,  in  cases  where  [*»0 
it  has  original  cognizance,  nor  punish  them  for 
improper  conduct.  These  powers  are  not  given 
by  the  constitution,  nor  by  statute,  but  flow 
from  the  common  law.  This  question  is  not 
connected  with  another,  much  agitated  in  tbis 
country,  but  little  understood,  viz.,  whether  the 
courts  of  the  United  States  have  a  common  law 
jurisdiction  to  punish  common  law  offen^Jes 
against  the  government  of  the  United  States, 
Tne  power  to  punish  offenses  against  the  gov- 
ernment is  not  necessarily  incident  to  a  court. 
But  the  power  of  issuing  writs  of  habeas  ciir- 
pus,  for  the  purpose  of  relieving  from  illegal 
imprisonment,  is  one  of  those  inherent  powers, 
bestowed  by  the  law  upon  every  superior  court 
of  record,  as  incidental  to  its  nature,  for  the 
protection  of  the  citizen. 

It  being  clear,  then,  tliat  int^idental  powers 
belong  to  this  in  common  with  every  orb«*r 
court,  where  can  we  look  for  the  deSnitioii, 
enumeration  and  extent  of  those  powers,  but  10 
the  common  law;  to  that  code  from  whencv 
we  derive  all  our  legal  definitions,  terms  and 
ideas,  and  which  forms  the  substratum  of  all 
our  juridical  systems,  of  all  our  legislative  anil 
constitutional  provisions.  It  is  not  possible  t<» 
move  a  single  step  in  any  judicial  or  legislative 
proceeding,  or  to  execute  any  part  of  our  stat- 
utes, or  01  our  constitution,  without  having  n*- 
course  to  the  common  law.  The  constitution 
uses,  for  instance,  the  terms  "trial  by  jur>'" 
and  "habeas  corpus."  How  do  we  ascertain 
what  is  meant  by  these  terms  ?  By  a  reference 
to  the  common  law.  This  court  has  power,  in 
some  cases,  to  summon  jurors,  and  examine 
witnesses.  If  an  objection  be  made  to  the  com- 
petence of  a  witness,  or  a  juror  be  challen.e*(i, 
how  do  you  proceed  to  ascertain  the  competem-e 
of  the  witness  or  the  juror?  You  look  into  tJit* 
common  law.  The  common  law,  in  short,  foruis 
an  essential  part  of  all  our  ideas.  It  infonns 
us  that  the  power  of  issuing  the  writ  of  hab<^as 
corpus  belongs  incidentally  to  every  suptrior 
court  of  record;  that  it  is  part  of  their  inhen^t 
rights  and  duties  thus  to  watch  over  and  prt>- 
tect  the  liberty  of  the  individual. 

Accordingly  we  find  that  the  court  of  com- 
mon pleas  m  England,  though  possessing  n(» 
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81*]  criminal  jurisdiction  *of  any  kind,  origin- 
al or  appellate,  has  power  to  issue  this  writ  of 
habeas  corpus.  This  pwwer  it  possessed  by  the 
common  law,  as  an  incident  to  its  existence,  be- 
fore it  was  expressly  given  by  the  habeas  cor- 
pus act.  This  appears  from  BusheWs  cane, 
reported  in  Sir  Thomas  Janes,  18,  and  stated 
in  Woods  ease,  3  Wilson,  175,  by  the  Chief 
Justice,  in  delivering  the  opinion  of  the  court. 
BtisheH's  C4ise  was  shortly  tiiis :  A  person  was 
indicted  at  the  Old  Bailey,  in  London,  for  hold- 
ing an  unlawful  conventicle.  The  jury  acquit- 
ifd  him,  c^ontrary  to  the  direction  of  the  court 
on  the  law.  For  this  some  of  the  jurors,  Bush- 
ell  among  the  rest,  were  fined  and  imprisoned 
by  the  court  at  the  Old  Bailey.  Bushell  then 
moved  the  coxai  of  common  pleas  for  a  writ  of 
habeas  corpus,  which,  after  solemn  argument 
and  consideration,  was  granted  by  three  judges 
against  one.  Bushell  was  bfou^nt  up,  and  the 
cause  of  his  commitment  appearmg  insufficient, 
he  was  discharged.  This  took  place  before  the 
luilM?a8  corpus  act  was  passed,  and  is  a  conclu- 
sive authority  in  favor  of  the  doctrine  for  which 
we  contend.  Wood*s  case,  3  Wilson,  175,  and 
4  liac,  Alyr.  3,  are  clear  to  the  same  point. 

Whence  does  the  court  of  common  pleas  de- 
rive this  power?  Not  from  its  criminal  juris- 
diction; for  it  has  none.  Not  from  any  statute; 
for  when  Bushell's  case  was  decided,  there  was 
no  statute  on  the  subject.  Not  from  any  idea 
tliat  such  a  power  is  necessary  for  the  exercise 
of  its  ordinary  functions;  for  no  such  necessity 
exists,  or  has  ever  been  supposed  to  exist.  But 
from  the  great  protective  principle  of  the  com- 
mon law,  which,  in  favor  of  liberty,  gives  this 
power  to  every  superior  court  of  record,  as  in- 
cidental to  its  existence. 

The  court  of  chancery  in  England  possesses 
the  same  power  by  the  common  Law,  as  appears 
from  J  Bae.  Abr.  3,  This  is  a  still  stronger 
illustration  of  the  principle,  for  the  court  of 
chancery  Is  still  further  removed,  if  possible, 
tlian  the  court  of  common  pleas,  from  all  crim- 
inal jurisdiction,  still  more  exempt  from  the 
ne<;essity  of  such  a  power  for  the  exercise  of  its 
{X'culiar  functions. 

The  court  of  exchequer  also,  as  appears  from 
the  same  authorities,  though  wholly  destitute  of 
82*]  criminal  jurisdiction,  ^possesses  the  pow- 
er of  relieving,  by  habeas  corpus,  from  illegal 
reistniint. 

Hence  it  appears  that  all  the  superior  courts 
of  record  in  England  are  invested  by  the  com- 
mon law  with  this  benelicial  power,  as  incident 
to  their  existence.  The  reason  assigned  for  it 
in  the  English  law  books  is,  that  the  King  has 
always  a  right  to  know,  and  by  means  of  these 
courts  to  inquire,  what  has  become  of  his  sub- 
jects. That  is,  that  he  is  bound  to  protect  the 
personal  lil)erty  of  his  people,  and  that  these 
courts  are  the  instruments  which  the  law  has 
furnished  him  for  discharging  his  high  duty 
with  effect. 

It  may  then  be  asked,  whether  the  same 
reasons  do  not  apply  to  our  situation,  and  to 
this  court.  Have  the  United  States,  in  their 
collective  capacity,  as  sovereign,  less  right  to 
know  what  has  bcK^ome  of  their  citizens,  than 
the  King  or  government  of  England  to  inquire 
Into  the  situation  of  his  subjects?  Are  they 
under  an  obligation  less  strong,  to  protect 
individual  liberty?     Have  not  the  people  as 
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good  a  right  as  those  of  England  to  the  aid  of  a 
high  and  responsible  court  for  the  protection  of 
their  persons?  Is  our  situation  less  advanta- 
geous in  this  respect  than  that  of  the  English 
people?  Or  have  we  no  need  of  a  tribunal,  for 
such  purposes,  raised  by  its  rank  in  the  govern- 
ment, by  its  independence,  by  the  character  of 
those  who  compose  it,  above  the  dread  of  pow- 
er, above  the  seductions  of  hope  and  the  influ- 
ence of  fear,  above  the  sphere  of  party  passions, 
factious  views,  and  popular  delusion?  Of  a 
tribunal  whose  members,  having  attained 
almost  all  that  the  constitution  of  their  country 
permits  them  to  aspire  to,  are  exempted,  as  far 
as  the  imperfection  of  our  nature  allows  us  to 
be  exempted,  from  all  those  sinister  influences 
that  blind  and  swerve  the  judgments  of  men — 
have  nothing  to  hope,  and  nothing  to  fear, 
except  from  their  own  consciences,  the  opinion 
of  the  public,  and  the  awful  judgment  of  pos- 
terity? It  is  in  the  hands  of  such  a  tribunal 
alone,  that  in  times  of  faction  or  oppression, 
the  liberty  of  the  citizen  can  be  safe.  Such  a 
tribunal  has  the  constitution  created  in  this 
court,  and  can  it  be  imagined  that  this  wise  and 
beneficent  constitution  intended  to  deny  to  the 
citizens  the  valuable  privilege  *of  resort-  [*83 
ing  to  this  court  for  the  protection  of  their 
dearest  rights? 

On  this  ground  alone  the  question  might  be 
safely  restSi;  but  there  is  another,  not  stronger 
indeed,  but  perhaps  less  liable  to  question. 

Congress  has  expressly  given  this  power  to 
this  court,  by  the  14th  section  of  the  act  of  24th 
September,  1789,  commonly  called  the  judiciary 
act.  This  section,  according  to  its  true  gram- 
matical construction,  and  its  apparent  intent, 
contains  two  distinct  provisions.  The  first 
relates  to  writs  of  scire  facias  and  habeas  cor- 
pus; the  second  to  such  other  writs  as  the  court 
mi^ht  find  necessary  for  the  exercise  of  their 
iunsdiction.  As  to  writs  of  scire  facias  and 
habeas  corpus,  which  are  of  the  most  frequent 
and  the  most  beneficial  use.  Congress  seems  to 
have  thought  proper  to  make  a  specific  and  posi-  . 
tive  provision.  It  was  clearly  and  obviously 
necessary  that  such  writs  should  be  issued,  not 
merely  to  aid  the  court  in  the  exercise  of  its 
ordinarv  jurisdiction,  but  for  the  general  pur- 
poses 01  justice  and  protection.  The  authority, 
therefore,  to  issue  these  writs,  is  positive  and 
absolute ;  and  not  dependent  on  the  considera- 
tion whether  they  might  be  necessary  for  the 
ordinary  jurisdiction  of  the  courts.  To  render 
them  dependent  on  that  consideration,  would 
have  been  to  deprive  the  courts  of  many  of  the 
most  beneficial  and  important  powers  which 
such  courts  usually  possess. 

But  the  legislature  foresaw  that  many  other 
writs  might,  in  the  course  of  proceedings,  be 
found  necessary  for  enabling  the  courts  to  exer- 
cise their  ordinary  jurisdiction,  such  as  subpce- 
nas,  yitiXsoi  tenire  facias,  certiorari,  fieri  facias, 
and  many  others  known  to  our  law.  To 
attempt  a  specific  enumeration  of  these  writs 
might  have  been  productive  of  inconvenience; 
for  if  any  had  been  omitted,  there  would  have 
been  doubts  of  the  power  to  issue  them.  Con- 
gress, therefore,  instead  of  a  specific  enumera- 
tion of  them,  wisely  chose  to  employ  a  general 
description.  This  description  is  contained  in 
the  words,  * '  all  other  writs  which  may  be  nec- 
essary for  the  exercise  of  their  respective  juris- 
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dictions,  and  agreeable  to  the  principles  and 
usages  of  law." 

84*]  *The  true  grammatical  construction  of 
the  sentence  accords  with  this  construction.  The 
words  of  restriction  or  description  ("which  may 
be  necessary  for  the  exercise  of  their  respective 
jurisdictions,"  &c.),  stand  here  as  a  relative,  and 
must  refer  to  the  next  antecedent.  There  are 
two  antecedents:  Ist.  **  Writs  of  scire  facias 
and  habeas  corpus;"  and,  2d.  ''All  other 
writs."  The  second  is  the  next  antecedent  to 
which,  of  course,  the  relative  terms  "which 
may  be  necessary,"  «fcc.,  must  relate  and  be 
coritined.  Those  words,  therefore,  cannot, 
either  in  grammatical  construction,  or  according 
to  the  plain  object  of  the  legislature,  be  consid- 
ered as  restricting  the  grant  of  power  in  the 
first  part  of  the  sentence ;  but,  merely  as  explain- 
ing the  extent  of  the  power  given  in  the  second 
part. 

It  is  clear,  then,  that  this  section  bestows  on 
this  court  the  power  to  grant  writs  of  habeas 
corpus  without  restriction.  Does  this  power 
extend  to  the  application  now  before  the  court? 

The  term  habeas  corjjus  is  a  generic  term, 
and  includes  all  kinds  of  writs  of  habeas  cor- 
pus; as  well  the  writ  ad  subjiciendum,  as  ad 
testijicnridum,  or  cum  causa,  &c. 

tint  the  33d  section  of  the  same  act  must  re- 
move nJl  doubt  upon  that  point;  for  when  it 
gives  this  court  power  to  admit  to  bail  in  cases 
punishable  with  death,  and  commands  this 
court  to  use  their  "discretion  therein,  regard- 
ing the  nature  and  circumstances  of  the  offense 
and  of  the  evidence,"  it  takes  it  for  granted  that 
the  prisoner  is  to  be  brought  before  the  court 
for  the  purpose  of  inquiring  into  those  circum- 
stances. If  this  section  does  not  give  the  power, 
it  shows  at  least  that  the  legislature  considered 
it  as  given  before  by  the  14th  section.  Again, 
the  latter  part  of  the  14th  section  gives  to  each 
of  the  justices  of  this  court,  and  of  the  district 
courts,  the  power  for  which  we  contend.  It 
cannot  be  presumed  that  Congress  meant  to 
give  each  judge  singly  a  power  which  it  denied 
to  the  whole  court.  That  it  confided  more  in 
the  individual  members  of  the  court  than  in  the 
court  itself.  That  it  considered  the  weight, 
dignity,  character  and  independence  of  each 
85*]  individual  *member,  as  a  more  firm  bar- 
rier against  oppression  than  those  of  the  tribu- 
nal itself,  sittmg  for  the  exercise  of  the  highest 
judicial  functions  known  to  our  law. 

This  part  of  the  statute  is  remedial  and  bene- 
ficial to  the  subject,  and  it  is  a  sound  maxim  of 
law,  that  such  statutes  are  to  be  construed  liber- 
ally in  favor  of  lil)erty. 

Considering  it  as  settled  that  Congress  in- 
tended to  give  this  court  the  power  to  issue 
writs  of  hcSeas  corpus  ad  subjiciendum,  the  next 
question  is,  whether  Congress  had  authority  by 
the  constitution,  to  confer  that  power? 

'The  authority  of  Congress  must  be  tested  by 
the  constitution,  and  if  they  should  appear  to 
this  court  to  have  exceeded  the  limits  there  pre- 
scribed, this  court  must  consider  their  act  void. 

The  power  of  the  judiciary  to  collate  an  act 
of  Congress  with  the  constitution  when  it  comes 
judicially  before  them,  and  of  declaring  it  void 
if  against  the  constitution,  is  one  of  the  best 
barriers  against  oppression,  in  the  fluctuations 
of  faction,  and  in  those  times  of  party  violence 
which  necessarily  result  from  the  operation  of 
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the  human  passions  in  a  popular  government. 
In  the  violence  of  those  political  storms  which 
the  history  of  the  human  race  warns  us  to  ex- 
pect, this  shelter  may  indeed  be  found  insuffi- 
cient; but  weak  as  it  may  be,  it  is  our  Ijest  hope, 
and  it  is  the  part  of  patriotism  to  uphold  and 
strengthen  it  to  the  utmost.  But  it  is  a  power, 
of  a  delicacy  inferior  only  to  its  importance; 
and  ought  to  be  exercisea  with  the  sounde8t 
discretion,  and  to  be  reserved  for  the  cleare»»t 
and  the  greatest  occasions. 

The  q^u^8tion  whether  Congress  could  confer 
upon  this  court  the  power  of  issuing  the  writ 
of  habeas  corpus  ad  subjiciendum,  de()ends  upon 
another  question,  viz.,  whether  this  jwwer  or 
jurisdiction  be  in  its  nature  original  or  appel- 
late. The  original  jurisdiction  of  this  court 
bein^  limited  to  certain  specified  cases,  of  which 
this  18  not  one,  it  follows,  that  if  the  issuing 
such  a  writ  of  habeas  corpus  be  an  exercise  of 
original  jurisdiction,  *the  power  to  issue  [*80 
it  cannot  be  conferred  on,  or  exercised  by,  thU 
court. 

This  principle  was  established  by  the  ca^^e  of 
Marbury  v.  Madison,  {ante,  vol.  J,  p.  /75,)  where 
the  court  said  that  "  to  enable  this  court  to  Is- 
sue a  mandamus,  it  must  be  shown  to  be  an 
exercise  of  appellate  jurisdiction,  or  to  be  nec- 
essary to  enable  them  to  exercise  appellate 
jurisdiction.  It  has  been  stated  at  the  bar  that 
the  appellate  jurisdiction  may  be  exercised  in  a 
variety  of  forms;  and  that  if'  it  be  the  will  of 
the  legislature  that  a  mandamus  should  be  used 
for  that  purpose,  that  will  must  be  obevKl. 
ThL«*  is  true.  Yet  the  jurisdiction  must  be  ap- 
pellate, not  original.  It  is  the  essential  crite- 
rion of  appellate  jurisdiction  that  it  revises  and 
corrects  the  proceedings  in  a  cause  already  in- 
stituted, and  does  not  create  that  cause.  Al- 
though, therefore,  a  mandamus  may  be  directed 
to  courts,  yet  to  issue  such  a  writ  to  an  officer, 
for  the  delivery  of  a  paper,  is  in  effect  the  same 
as  to  sustain  an  original  action  for  that  paper: 
and,  therefore,  seems  not  to  belong  to  appellate 
but  to  original  jurisdiction/' 

This  passage  needs  no  comment.  The  cri- 
terion which  distinguishes  appellate  from  orii^- 
jnal  jurisdiction  is,  that  it  revises  and  corrects 
the  decisions  of  another  tribunal;  and  a  man- 
damus may  be  used  when  it  is  for  the  accom- 
plishment of  such  a  purpose. 

The  object  of  the  habeas  corpus  now  applied 
for,  is  to  revise  and  correct  tlie  proceedings  of 
the  court  below,  (under  whose  orders  the 
prisoners  stand  committed,)  so  far  as  respects 
the  legality  of  such  commitment.  If  that  court 
had  given  judgment  against  the  applicants  in 
the  sum  of  one  hundred  dollars,  the  power  to 
revise  that  judgment  would  have  been  appellate, 
and  might  have  been  given  by  Congress  to  tliis 
court.  From  a  decision  which  might  take  a 
few  dollars  from  their  pockets  they  might  be 
relieved.  Shall  the  relief  be  rendered  impo^i- 
ble  because  the  decision  deprives  them  of  all 
that  can  distinguish  a  freeman  from  the  m(^st 
abject  slave,  of  all  that  can  render  life  desir- 
able? 

If  the  question,  respecting  the  power  of  tliis 
court,  under  the  constitution  and  tlie  act  of 
Congress,  if  not  *under  the  common  law,  [*87 
to  issue  the  writ  of  habeas  corpus  ad  subjiciendum . 
were  still  open,  it  ought,  on  tliese  principlt^ 
and  authorities,  to  be  decided  in  our  favor. 
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But  it  is  not  open.  ,  It  has  been  twice  solemnly 
adjudged  in  this  court.  First  in  the  case  of 
Hamutan,  3  Dall.  17,  not  long  after  the  court 
waii  organized;  and  very  recently  in  the  case  of 
Burford.  {Ante,  td.  3,  p.  44^.)  We  contend 
that  the  case  is  settled  by  these  decisions,  and 
that  it  is  no  longer  a  question  whether  this 
court  has  the  power  which  it  is  now  called  up- 
on to  exercise. 

The  exercise  of  this  power,  the  l)enefit  of 
these  decisions,  the  protection  of  the  law  thus 
established,  we  claim  as  a  matter  of  right, 
which  this  honorable  court  cannot  refuse. 

Shall  it  be  said  that  no  part  of  our  law  is  fix- 
ed and  settled,  except  what  is  positively  and 
expressly  enacted  by  statute?  On  the  contrary, 
is  it  not  certain  that  by  far  the  greatest  portion 
of  that  law  on  which  our  property,  our  lives 
and  our  reputation  depend,  rests  solely  on  the 
decrisions  of  courts?  Shall  it  be  said  that  all 
this  Important  and  extensive  branch  of  the  law^ 
is  uncertain  and  fluctuating,  dependent  on  the 
ever  varying  opinions  and  passions  of  men,  and 
liable  to  change  with  every  change  of  times  and 
circumstances?  Shall  it  be  said  tliat  each  in- 
dividual judge  may  rightfully  disregard  the 
decisions  of  the  court  to  which  he  belongs,  and 
set  up  his  own  notions,  his  prejudices,  or  his 
caprice,  in  opposition  to  their  solemn  judgment? 
This  is  not  the  principle  of  our  law ;  this  is  not 
the  tenure  by  which  we  hold  our  rights  and 
liberties.  J^re  decisis  is  one  of  its  favorite 
and  most  fundamental  maxims.  It  is  behind 
tliis  wise  and  salutary  maxim  that  courts  and 
judges  love  to  take  refuge,  in  times  and  cir- 
cumstances that  might  induce  them  to  doubt 
of  themselves,  to  dread  the  secret  operation  of 
their  own  pasisions  and  prejudices,  or  those  ex- 
ternal influences,  against  which,  in  the  imper- 
fection of  our  nature;  our  minds  can  never  be 
suflSciently  guarded.  In  such  times  and  cir- 
cumstances, a  judge  will  say  to  himself,  "I 
know  not  how  far  I  might  be  able,  in  this  case, 
HS*]  to  form  an  impartial  opinion.  *I  know 
not  how  far  my  judgment  may  be  blinded  or 
misled  by  my  own  feelings  or  the  passions  of 
others,  by  the  circumstances  of  the  moment,  or 
the  views  and  wishes  of  those  with  whom  I  am 
comiected.  But  here  is  a  precedent  established 
under  circumstances  which  exclude  all  possibil- 
ity of  improper  bias.  This  precedent  is,  there- 
fore, more  to  be  relied  on  than  my  judgment ; 
and  to  this  I  wiU  adhere  as  the  best  and  only 
means  of  protecting  myself,  my  own  reputation, 
and  the  safety  of  those  who  are  to  be  affected 
l>y  my  decision,  against  the  danger  of  those 
powerful,  though  imperceptible  influences,  from 
which  the  most  upright  and  enlightened  minds 
cannot  be  considered  as  wholly  exempt." 

There  have,  indeed,  been  instances  where 
precedents  destructive  to  liberty,  and  shocking 
f  o  reason  and  humanity,  established  in  arbitrary 
and  factious  times,  have  been  justly  disre- 
garded. But  when  in  times  of  quiet,  and  in 
cases  calculated  to  excite  no  improper  feeling, 
precedents  have  been  established  in  favor  of 
liberty  and  humanity,  they  become  the  most 
sacreu  as  well  as  the  most  valuable  parts  of  the 
law,  the  firmest  bulwark  for  the  rights  of  the 
citizens,  and  the  surest  guardian  for  the  con- 
Hciences  and  the  reputation  of  judges. 

Such  are  the  precedents  on  which  we  rely. 

The  case  of  Hamilton  was  decided  soon  after 
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the  establishment  of  the  government,  when 
little  progress  had  been  made  in  the  growth  of 
party  passions  and  interests,  and  when  what- 
ever of  political  feeling  can  be  supposed  to  have 
existed  m  the  court,  was  against  the  prisoner. 
Yet  this  beneficial  power  was  exerted  for  his 
relief.  He  was  brought  before  this  court  by 
habe^is  corpus,  and  was  discharged.  The  prece- 
dent thus  established  was,  by  this  court,  fifteen 
years  afterwards,  in  the  case  of  Burford,  de- 
clared to  be  decisive. 

The  case  of  Burford  was  wholly  unconnected 
with  political  considerations,  or  party  feelings. 
The  application  wtus  made  on  behalf  of  an  ob- 
scure individual,  strongly  suspected,  though  he 
could  not  be  legiilly  convicted,  of  a  most  cSious 
and  atrocious  crime.  The  *abhorrence  [*80 
of  his  supposed  offense,  the  strong  circum- 
stances which  appeared  against  him,  the  course 
of  his  life,  his  general  character,  and  the  uni- 
versal belief  entertained  of  his  guilt,  all  com- 
bined to  excite  against  him  every  honest  feeling 
of  the  human  heart.  Yet  he  had  the  benefit  of 
one  of  those  precedents  which  we  now  claim : 
and  in  his  case  the  authoritv  of  another  and  a 
more  solemn  decision  was  added  to  the  doctrine 
for  which  we  contend. 

A^n  let  it  be  asked,  is  not  the  law  to  \h'' 
considered  as  .settled  by  these  repeated  decisions? 
Are  we  still,  as  to  this  most  imprjrtant  point, 
afloat  on  the  troubled  ocean  of  opinion,  of  feel- 
ing, and  of  prejudice?  If  so,  deplorable  indeed 
is  our  condition. 

Misera  est  sercitvs,  ubi  ler  est  raga  ant  ineevta. 

This  great  principle,  fttare  decisis,  so  funda- 
mental in  our  law.  and  so  congenial  to  liberty, 
?s  peculiarly  important  in  popular  governments, 
where  the  influence  of  the  passions  is  strong, 
the  struggles  for  power  are  violent,  the  fluctu- 
ations of  party  are  frequent,  and  the  desire  of 
suppressing  opposition,  or  of  gratifying  revenge 
under  the  forms  of  law  and  by  the  agency  of 
the  courts,  is  constant  and  active. 

2.  The  second  head  of  inquiry  is,  whether 
the  power  to  issue  writs  of  habeas  corpus  be  re- 
stricted by  the  circumstance  of  the  commitment 
having  been  made  by  the  circuit  court  of  the 
District  of  Columbia. 

Before  such  a  principle  is  admitted,  let  uk 
inquire  into  its  possible  and  even  probable 
effects  on  the  liberties  of  the  people.  Is  it  not 
manifest  that  it  would  depnve  the  citizens  of 
the  guardianship  of  the  most  respectable  and 
independent  courts,  and  place  their  personal 
liberty  at  the  mercy  of  inferior  tribunals?  Do 
we  not  know  that  Congress  may  institute  as 
many  inferior  tribunals,  and  may  assign  to  the 
judges  of  these  tribunals  such  salaries  as  they 
may  think  fit?  Does  it  not  hence  result  that  a 
succession  of  courts  may  l)e  instituted,  to  the 
lowest  of  which  may  be  assi^ed  salaries  so 
contemptible,  and  duties  so  unimportant  or  so 
odious,  as  necessarily  *and  certainly  to  [*00 
exclude  every  man  of  character,  talents  and 
respectability  of  every  party?  Will  not  such 
courts,  therefore,  be  necessarily  filled  by  the 
meanest  retainers,  the  most  obsequious  flatter- 
ers, and  the  most  servile  tools  of  those  in  power 
for  the  moment?  Can  any  thing  like  independ- 
ence or  integrity  be  expected  from  such  judges? 
Will  they  not  act  continually  under  the  influ- 
ence, not  merely  of  their  own  party  passions 
and  prejudices,  but  of  hope  and  of  fear,  those 
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ifreat  pervertera  of  the  human  mind?  The 
precedent  is  already  set  that  they  may  be  turned 
out  of  otfice  by  the  abolition  of  their  courts; 
and  their  hopes  of  promotion  to  a  higher  sta- 
tion, and  a  l)etter  salary  will  depend  on  their 
servility  and  blind  obedience  to  those  in  power. 
Let  it  be  once  established  by  the  authority,  of 
this  court,  that  a  commitment  on  record  bjr 
such  a  tribunal,  is  to  stop  the  course  of  the  writ 
of  habeas  corpus,  is  to  shut  the  mouth  of  the 
Supreme  Court,  and  see  how  ready,  how  terrible, 
and  how  irresistible  an  engine  oi. oppression  is 
placed  in  the  hands  of  a  dominant  party,  flushed 
with  victory,  and  irritated  by  a  recent  conflict ; 
or  6t niggling  to  keep  down  an  opposing  party 
which  It  hat«i  and  fears.  Does  the  history  of 
the  human  passions  warrant  the  conclusion,  or 
the  expectation,  that  such  an  engine  will  not  be 
used?  We  unfortunately  know,  from  the  ex- 
perience of  every  age,  that  there  are  few  excesses 
into  which  men  may  not  be  hurried  by  the  lust 
of  power  or  the  thirst  of  vengeance.  We  too 
are  men  of  like  passions,  and  it  behooves  us, 
ere  we  have  reached  these  fatal  extremes,  to 
provide,  hs  far  as  the  imperfection  of  human 
nature  will  permit,  against  the  dangers  which 
have  assailed  others,  and  which  threaten  us. 
The  l)est  mmle  of  making  this  provision  is  to 
establish  salutary  maxims  -in  quiet  times,  and 
to  adhere  to  them  steadily.  Let  it  be  now  de- 
clared that  there  resides  in  this  high  tribunal 
(as  respectable  as  our  constitution  can  make  it, 
and  as  independent  as  the  nature  of  our  govern- 
ment permits)  a  power  to  protect  the  liberty  of 
the  citizen,  by  the  writ  of  habeas  corpus,  against 
the  enterprises  of  inferior  courts,  which  may  be 
constituted  for  the  purposes  of  oppression  or 
revenge,  and  you  place  one  barrier  more  round 
our  safety. 

91*J  *What  stubborn  maxim  of  law,  what 
bindmg  authority,  requires  the  admission  of  a 
principle  so  repugnant  to  all  our  feelings  and  to 
the  spirit  of  the  constitution?  On  what  ground 
or  reason  of  law  can  it  be  pretended  that  a 
commitment  by  the  circuit  court  stops  the 
course  of  the  writ  of  habeas  corpus? 

Is  it  because  the  circuit  court  has  competent 
jurisdiction  to  commit?  This  cannot  be  the 
reason,  for  everj'^  justice  of  the  peace  haa  com- 
petent jurisdiction  to  commit,  and  the  reason, 
therefore,  if  it  existed,  would  destroy  the  whole 
effect  of  the  writ  of  hal^eas  corpus. 

Is  it  l)ecaiLse  the  circuit  court  has  competent 
jurisdiction  to  try  the  offense?  This  cannot 
be  the  reason,  for  in  BvshelVs  eaue,  formerly 
cited  from  ^  Wilmn,  176,  it  appears  that  a  com- 
mitment by  the  sessions  at  the  Old  Bailey,  a 
criminal  court  of  very  high  authority,  and  which 
had  jurisdiction  over  the  oflfense,  did  not  pre- 
vent the  court  of  common  pleas  from  relieving 
by  habeas  corpus. 

So  also  by  the  forest  laws  in  England,  in 
foi-mer  times,  the  judge  of  the  forest  had 
jurisdiction  for  the  punishment  of  offenses 
within  the  forest;  and  yet  it  appears,  from  ;? 
InHt,  2iU),  that  a  person  committed  by  the  judge 
of  the  forest  for  such  an  offense,  might  be 
relieved  by  hal)eas  corpus  from  the  superior 
courts. 

It  is  well  known,  too,  that  by  the  laws  of 
England,  the  king  has  power  to  erect  courts  by 
special  commission,  with  power  to  try  and  pun- 
ish offenses.  From  WtMxVs  case,  3  Wils.  173, 
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it  appears  that  a  person  committed  by  such 
commissioners,  in  a  case  which  they  had  author- 
ity to  try,  may  be  relieved  by  habeas  corpus. 
This,  therefore,  cannot  be  the  reason. 

Is  it  because  the  circuit  court  is  a  court  of 
record?  So  is  the  court  of  piepovdre.  But  can 
it  be  imagined  that  if  that  court  were  to  commit 
a  man  in  England,  the  power  of  relieving  by 
habeas  corpus  from  the  superior  courts  would 
be  thereby  taken  away?  Congress  may  erect 
as  many  inferior  courts  of  record  as  they  please. 
Can  it  be  imagined  that  by  instituting  such 
•courts  they  can,  in  effect,  suspend  the  [*92 
writ  of  habeas  corpus  indefinitely,  and  in  cases 
where  the  suspension  is  expressly  forbidden  by 
the  constitution? 

This  power,  moreover,  has  been  shown  to  he 
appellate ;  and  it  is  of  the  very  essence  of  appel- 
late power  to  review  the  decisions  of  inferior 
courts  of  record.  Can  it  be  imagined  that  such 
a  decision  may  be  reviewed  where  a  small 
amount  of  property  only  is  affected,  and  that 
there  is  no  relief  where  it  deprives  a  citizen  of 
his  liberty? 

Between  superior  courtw  of  record,  of  equal 
authority  and  co-ordinal  rank,  there  mav  pro- 
perly be  a  comity  observed  which  woulS  pre- 
vent them  from  attempting  to  interfere  with 
the  decisions  of  each  other.  Perhaps  in  England 
the  court  of  common  pleas  woula  not  attempt 
to  release,  by  habeas  corpus,  a  person  commit- 
ted by  the  exchequer,  or  chancery,  and  ticf 
tersa.  But  this  comity  cannot  enst  between 
superior  and  inferior  courts;  and  there  is  no 
doubt  that  the  court  of  king's  bench,  which  S^ 
a  court  superior  to  the  common  pleas  and  the 
exchequer,  would  grant  a  writ  of  habeas  cor- 
pus, for  any  person  imprisoned  by  either  of 
those  courts  for  a  criminal  matter. 

But  this  point  does  not  rest  on  general  rea- 
soning alone,  however  strong.  It  has  been  ex- 
pressly adjudged  by  this  court.  The  case  of 
Burford,  formerly  cited,  is  a  complete  authority 
on  this  point  as  well  as  on  the  former.  Burford* 
case  had  been  acted  on  judicially  by  the  circuit 
court  of  this  district.  He  stood  committed  under 
its  decision.  That  court  did  not,  indeed,  com- 
mit him  in  the  first  instance,  but  he  was  brought 
before  it  on  habeas  corpus;  the  order  of  com- 
mitment made  by  the  justices  of  the  peace  was 
altered  and  modified,  and  he  was  committed  by 
a  new  order  from  the  circuit  court.  This  re- 
commitment was  as  complete  an  adjudication 
upon  the  subject  as  the  commitment  in  the 
present  case.  One  was  as  much  a  determina- 
tion on  record  by  the  circuit  court  as  the  other: 
and  one  can  no  more  than  the  other,  preclude 
the  exercise  of  this  court's  power  to  relieve  by 
habeas  corpus. 

*Again,  therefore,  we  claim  the  benefit  [*93 
of  this  decision.  We  again  appeal  to  the  great 
maxim  stare  decisis;  we  again  deprecate  the 
mischiefs  that  must  ensue,  u  precedents  in  fa- 
vor of  liberty,  made  in  times  and  under  circum- 
stances the  most  favorable  to  correct  decision, 
should  be  disregarded  in  other  times,  and  in 
situations  where  the  existence  of  passion,  preju- 
dice and  improper  influence  may  be  dreaded. 
W^e  deprecate  the  dangers  and  mischiefs  that 
must  ensue,  should  the  laws,  on  which  our 
dearest  rights  depend,  be  thus  left  to  fluctuate 
on  the  ever  varying  tide  of  circumstances  and 
events,  and  we  trust  that  the  protecting  power 
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of  this  high  tribunal  will  now  fix  this  great 
lanrlmark  of  the  constitution,  and  will  place 
our  lil)erties,  as  far  as  the  imperfection  of  hu- 
man things  can  permit,  beyond  the  reach  of 
opinion,  of  caprice,  and  of  sinister  views. 

February  13.  MarshaIiL,  Ch.  J.,^  delivered 
the  opinion  of  the  court. 

As  preliminary  to  anjr  investigation  of  the 
merits  .of  this  motion,  this  court  deems  it  proper 
to  declare  that  it  disclaims  all  jurisdiction  not 
dven  by  the  constitution,  or  by  the  laws  of  the 
Tnited  States. 

CourU  which  originate  in  the  common  law 
possess  a  jurisdiction  which  must  be  regulated 
by  the  common  law,  until  some  statute  shall 
<'hans;e  tlieir  established  principles;  but  courts 
which  are  created  by  written  law,  and  whosc^ 
jurisdiction  is  defined  by  written  law,  cannot 
traascend  that  jurisdiction.  It  is  unnecessary 
to  state  the  reasoning  on  which  this  opinion  is 
founded,  because  it  has  been  repeatedly  given 
by  this  court;  and  with  the  decisions  hereto- 
fore rendered  on  this  point,  no  member  of  the 
bench  has,  even  for  an  instant,  been  dissatisfied. 
The  reasoning  from  the  bar,  in  relation  to  it, 
mnj  be  answered  by  the  single  observation, 
O-**]  that  for  the  meaning  *of  the  term  habeas 
<-orpus,  resort  may  upquestionably  be  had  to 
the  common  law;  but  the  power  to  award  the 
writ  by  any  of  the  courts  of  the  United  States, 
must  be  given  by  written  law. 

This  opinion  is  not  to  be  considerwl  as 
abridging  the  power  of  courts  over  their  own 
olficers,  or  to  protect  themselves,  and  their 
members,  from  being  disturbed  in  the  exercise 
of  their  functiodfe.  ft  extends  only  to  the  pow- 
er of  taking  cognizance  of  any  question  between 
individuals,  or  between  the  government  and  in- 
dividuals. 

To  enable  the  court  to  decide  on  such  (ques- 
tion, the  power  to  determine  it  must  be  given 
by  written  law. 

The  inquiry,  therefore,  on  this  motion  will 
l)e,  whether  by  any  statute  compatible  with  the 
constitution  of  the  United  States,  the  power  to 
award  a  writ  of  habeas  corpus,  in  such  a  case 
as  that  of  Erick  Bollman  and  Samuel  Swart- 
wout, has  been  given  to  this  court. 

The  14th  section  of  the  judiciary,  act  {Taixcs 
U.  S.  rfA.  1,  p.  68,)  has  been  considered  as  con- 
taining a  substantive  grant  of  this  power. 

It  is  in  these  words:  "That  all  the  before- 
mentioned  courts  of  the  United  States  shall 
have  power  to  issue  writs- of  ncire  f<icum,  habeas 
corpus,  and  all  other  writs,  not  specially  pro- 
vided for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  princij)]es  and  umiges  of 
law.  And  that  either  of  the  justices  of  the  Su- 
preme Court,  as  well  as  judges  of  the  district 
c*ourts,  shall  have  power  to  grant  writs  of  habeas 
<^orpu8,  for  the  purpose  of  an  inquiry  into  the 
cause  of  commitment.  Provided,  that  writ*}  of 
habeas  corpus  shall  in  no  case  extend  to  pris- 
oners in  gaol,  unless  where  they  are  in  custodj' 
under  or  by  color  of  the  authority  of  the  Unitetl 
States,  or  are  committed  for  trial  before  some 


1.— The  unly  Judjfes  pi^esent  when  these  opinions 
were  given  were,  Marshall,  Ch.  J.:  Wtishhijirton, 
Johnson,  and  Livingston,  Justices.  Cushlng,  J.  and 
Chaae,  J.  were  prevented  by  ill  health  from  attend- 
ing. 
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court  of  the  same,  or  are  necessary  to  l)e  brought 
into  court  to  testify." 

*The  only  doubt  of  which  this  s<^ction  [*96 
can  be  susceptible  is,  whether  the  restrictive 
wor4s  of  the  first  sentence  limit  the  power  to 
the  award  of  such  writs  of  habeas  corpus  as 
are  necessary  to  enable  the  courts  of  the  United 
States  to  exercise  their  respective  jurisdictions 
in  some  causes  which  they  are  capable  of  finally 
deciding. 

It  has  been  urged,  that  in  strict  grammatical 
construction,  these  words  refer  to  the  last  ante- 
cedent, which  is,  '*  all  other  writs  not  specially 
provided  for  by  statute. " 

This  criticism  mav  be  correct,  and  is  not  en- 
tirely without  its  induence;  but  the  sound  con- 
struction which  the  court  thinks  it  safer  to 
adopt,  is,  that  the  true  sense  of  the  words  is  to 
be  determined  by  the  nature  of  the  provision, 
and  by  the  context. 

It  may  be  worthy  of  remark,  that  this  act 
was  passed  by  the  first  Congress  of  the  United 
States,  sitting  under  a  constitution  which  had 
declared  "  that  the  privilege  of  the  writ  of  ha- 
beas corpus  should  not  be  suspended,  unless 
when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  might  require  it." 

Acting  under  the  immediate  influence  of  this 
injunction,  they  must  have  felt,  with  peculiar 
force,  the  obligation  of  providing  efficient 
means  by  which  this  great  constitutional  privi- 
lege should  receive  life  and  activity;  for  if  the 
\  means  be  not  in  existence,  the  privilege  itself 
would  be  lost,  although  no  law  for  its  suspen- 
sion should  be  enacted.  Under  the  impression 
of  this  obligation,  they  give  to  all  the  courts 
the  power  of  awarding  writs  of  habeas  corpus. 

It  has  been  truly  said  that  this  is  a  generic 
term,  and  includes  every  species  of  that  writ. 
To  this  it  may  be  added,  that  when  used  singly 
— when  we  say  the  writ  of  habeas  corpus,  with- 
out addition,  we  most  generally  mean  that 
great  writ  which  is  now  applied  for;  and  in  that 
sense  it  is  used  in  the  constitution. 

*The  section  proceeds  to  say,  that  1*^6 
'*  either  of  the  justices  of  the  Supreme  Court, 
as  well  as  judges  of  the  district  courts,  shall 
have  power  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  an  inquiry  into  the  cause  of 
commitment. " 

It  has  been  argued  that  Congress  could  never 
intend  to  give  a  power  of  this  kind  to  one  of 
the  judges  of  this  court,  which  is  refused  to  all 
of  them  when  assembled.  • 

There  is  certainly  much  force  in  this  argu- 
ment, and  it  receives  additional  strength  from 
the  consideration,  that  if  the  power  1^  denied 
to  tliis  court,  it  is  denied  to  every  other  court 
of  the  United  States;  the  right  to  grant  this 
important  writ  is  given,  in  this  sentence,  to 
every  judge  of  the  circuit,  or  district  court,  but 
can  neither  be  exercised  by  the  circuit  nor  dis- 
trict court.  It  would  be  strange  if  the  judge, 
sitting  on  the  bench,  should  be  unable  to  hear  a 
motion  for  this  writ  where  it  might  be  openly 
,  jnade,  and  openly  discussed,  and  might  yet  re- 
'  tire  to  his  chamber,  and  in  private  receive  and 
;  decide  upon  the  motion.  This  is  not  consistent 
with  the  genius  of  our  legislation,  nor  with  the 
course  of  our  judicial  proceedings.  It  would 
be  much  more  conscjnant  with  lx)th,  that  the 
power  of  the  judge  at  his  chambers  should  be 
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suspended  during  his  term,  than  that  it  should 
Ikj  exercised  only  in  secret.  . 

WhatevtT  motives  might  induce  the  legisla- 
ture to  withhold  from  the  Supreme  Court  the 
power  to  award  the  great  writ  of  habeas  corpus, 
there  could  be  none  which  would  induce  theiri 
to  withhold  it  from  every  court  in  the  United 
Slates;  and  as  it  is  granted  to  all  in  the  same 
sentence  and  by  the  same  words,  the  sound 
construction  would  seem  to  be,  that  the  first 
sentence  vests  this  power  in  all  the  courts  of  the 
United  States:  but  as  those  courts  are  not 
always  in  session,  the  second  sentence  vests  it 
in  every  justice  or  judge  of  the  United  States. 

The  doubt  w^hich  has  been  raised  on  this  sub- 
ject may  be  further  explained  by  examining  the 
character  of  the  various  writs  oi  habeas  corpus, 
and  selecting  those  to  which  this  general  grant 
of  power  must  be  restricted,  if  taken  in  the 
limited  sense  of  being  merely  used  to  enable 
97*]  *the  court  to  exercise  its  jurisdiction  in 
causes  which  it  is  enabled  to  decide  finally. 

The  various  writ8  of  habeas  corpus,  as  stated 
and  accurately  defined  by  Judge  Blackstone. 
(^  Bl.  Com.  iid,)  are,  1st.  The  writ  of  habeas 
*y/rpus  ad  reitporulendum,  ' '  When  a  man  hath  a 
C4iuse  of  action  against  onei  who  is  confined  by 
the  process  of  some  inferior  court.;  in  order  to 
remove  the  prisoner  and  charge  him  with  this 
new  action  in  the  court  above." 

This  case  may  occur  when  a  party,  having  a 
right  to  sue  in  this  court,  (as  a  state  at  the  lime 
of  the  passage  of  this  act,  or  a  foreign  minis- 
ter.) wishes  to  institute  a  suit  against  a  person 
who  is  already  confined  by  the  process  of  an 
inferior  court.  This  confinement  may  be  eilher 
by  the  pro<5ess  of  a  court  of  the  United  States, 
or  of  a  state  court.  If  it  l)e  in  a  court  of  the 
United  Slates,  this  writ  would  be  inapplicable, 
iK'cause  perfectly  useless,  and,  consequently, 
could  not  Ix^  contemplated  by  the  legislature. 
It  would  not  be  required,  in  such  case,  to  bring 
the  body  of  the  defendant  actually  into  court, 
and  he  would  already  be  in  the  charge  of  the 
pt-rson  who,  under  an  original  writ  from  this 
court,  would  be  directed  to  take  him  into  cus- 
lo<ly,  and  would  already  be  confined  in  the 
same  gaol  in  which  he  would  be  confined  under 
the  process  of  tliis  court,  if  he  should  be  unable 
to  give  bail. 

If  the  party  should  be  confined  by  process 
from  a  state  court,  there  are  many  additionul 
reasons  against  the  iise  of  this  wnt  in  such  a 
case. 

*  The  state  courts  are  not,  in  any  sense  of  the 
word,  inferior  courts,  except  in  the  particular 
cjises  in  which  an  appeal  lies  from  their  judg- 
ment to  this  court ;  and  in  these  cases  the  mode 
of  proceeding  is  particularly  prescribed,  and 
is  not  by  habeas  corpus.  They  are  not  inferior 
courts,  iHicause  they  emanate  from  a  different 
authority,  and  are  the  creatures  of  a  distinct 
government. 

2d.  The  writ  of  hnbeas  e&rpus  ad  saturfacien- 
dum,  "When  a  prisoner  hath  had  jungment 
against  him  in  an  action,  and  the  phiintiff  is 
98*]  desirous  to  bring  him  up  to  *some  superior 
court  to  charge  him  with  process  of  execution." 

This  case  can  never  occur  in  the  courts  of 
tlu^  United  States.  One  court  never  awards 
execution  on  the  judgment  of  another.  Our 
whole  juridical  system  forbids  it. 

Hd.  Ad  proseqiieudum,  tfHtifeandum,  dsliber- 
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andum,  &c.,  "  Which  issue  when  it  is  neces.«<{irv 
to  remove  a  prisoner,  in  order  to  prosecute?,  or 
bear  testimony,  in  any  court,  or  to  be  tried  in 
the  proper  jurisdiction  wherein  the  fact  was 
committed." 

This  writ  might  unquestionably  be  employe  I 
to  bring  up  a  prisoner  to  bear  testimony  in  a 
court,  consistently  with  the  most  limitecl  con 
struction  of  the  words  in  the  act  of  Coiigrew^: 
but  the  power  to  bring  a  {x^rson  up  that  he  may 
be  tried  in  the  proper  jurisdiction,  is  uudersto<Kl 
to  be  the  very  question  now  before  the  court. 

4th,  and  last.  The  common  writ  adfadendum 
et  recipiendum^  "  Which  issues  out  of  any  of 
the  courts  of  Westminster  Hall,  when  a  person 
is  sued  in  some  inferior  jurisdiction,  and  is  de- 
sirous to  remove  the  action  into  the  superior 
court,  commanding  the  inferior  judges*  to  pro- 
duce the  body  of  the  defeiuianl,  together  with 
the  day  and  cause  of  his  caption  and  detainer, 
(whence  the  writ  is  frequently  denominated  a 
habeas  e&rpus  cum  cuuMt,)  to  do  and  receive 
whatever  the  king's  court,  shall  consider  in 
that  behalf.  This  writ  is  gnintable  of  common 
right,  without  any  motion  in  court,  and  it  in 
stantly  supersedes  all  proceedings  in  the  court 
IhjIow." 

Can  a  solemn  grant  of  jwwer  to  a  court  to 
award  a  writ  be  consideVed  as  applicable  to  a 
ca.se  in  w^hicli  that  writ,  if  issuable  at  all,  issiu^ 
by  law  without  the  le^ive  of  the  cx)urt  ? 

It, would  not  be  ditlicult  to  demonstrate  that 
the  writ  of  habeas  Cf^rpus  cum  cautui  cannot  !«• 
the  particular  writ  contemplated  by  the  legi.shi 
ture  in  the  section  under  consideration;  but  it 
will  be  sufficient  to  observe  g«ierally,  that  tlir 
same  act  prescribes  a  different  m(xie  for  bring- 
ing into  the  courts  of  the  United  States  suits 
brought  in  a  *state  court  against  a  person  [*09 
having  a  right  to  claim  the  jurisdiction  of  the 
courts  of  the  United  States.  He  may,  on  his 
first  appearance,  file  his  ]x*tition  and  authenti- 
cate the  fact,  upon  which  the  cause  UipsofacU* 
removcSd  into  the  courts  of  the  Unitea  States. 

The  only  power,  then,  which,  on  this  linittefl 
construction,  would  be  granted  by  the  section 
under  consideration,  would  be  that  of  issuing 
writs  of  habeas  corpus  ad  testific-andnm.  The 
section  itself  proves  that  this  was  not  the  inten- 
tion of  the  legislature.  It  concludes  with  tin- 
following  proviso,  ' '  That  writs  of  habeas  cor- 
pus shall  in  no  case  extend  to  prisoners  in  gaol, 
unless  where  they  are  in  custody  under  or  bj 
color  of  the  authority  of  the  United  SUitej^.  or 
are  committed  for  trial  before  some  court  of 
the  same,  or  are  necessary  to  be  brought  intr) 
court  to  testify." 

This  proviso  extends  to  the  whole  section,  li 
limits  the  powers  previously  granted  to  the 
courts,  because  it  specifies  a  ca.se  in  which  it  i"* 
particularly  applicable  to  the  use  of  the  power  hy 
courts — where  the  person  is  necessary  to  W 
brought  into  court  to  testify.  That  construe 
lion  cannot  be  a  fair  one  which  would  mak<» 
the  legislature  except  from  the  o]>eration  of  a 
proviso,  limiting  the  express  grant  of  a  pow#T. 
the  whole  power  intended  to  be  granteil. 

From  this  review  of  the  extent  of  the  power 
of  awarding  writs  of  habeas  corpus,  if  the  sec- 
tion be  construed  in  its  restricted  sense;  from  a 
comparison  of  the  nature  of  the  writ  which 
the  courts  of  the  United  States  would,  on  tha» 
view  of  the  subject,  be  euabltMi  to  issue;  from  a 
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coraparLson  of  the  power  so  granted  with  the 
other  parts  of  the  section,  it  is  apparent  that 
this  limited  sense  of  the  term  cannot  be  that 
which  was  contemplated  by  the  legislature. 

But  the  33d  section  throws  much  light  upon 
this  question.  It  contains  these  words:  "  And 
upon  all  arrests  in  criminal  cases,  bail  shall  be 
admitted,  except  where  the  punishment  may  be 
death;  in  which  cases  it  shall  not  be  admitted 
but  by  the  Supreme  or  a  circuit  court,  or  by  a 
justice  of  the  Supreme  Court,  or  a  judge  of  a 
100*1  district  *court  who  shall  exercise  their 
discretion  therein,  regarding  the  nature  and 
cirrrumstances  of  the  offense,  and  of  the  evi- 
dence, and  of  the  usages  of  law." 

The  appropriate  process  of  bringing  up  a 
prisoner,  not  committed  by  the  court  itself,  to 
Ik*  bailed,  is  by  the  writ  now  applied  for.  Of 
consequence,  a  court  possessing  the  power  to 
l>ail  prisoner  not  committed  by  itself,  may 
award  a  writ  of  habeas  corpus  for  the  exercise 
of  that  power.  The  clause  under  consideration 
obviously  proceeds  on  the  suppasition  that  this 
power  was  previously  given,  and  is  explanatory 
of  the  14th  section. 

If,  by  the  sound  construction  of  the  act  of 
(>>ngres8,  the  power  to  award  writs  of  habeas 
corpus  in  order  to  examine  into  the  cause  of 
commitment  is  given  to  this  court,  it  remains 
Xi)  inquire  whether  this  be  a  case  in  which  the 
writ  ought  to  be  granted. 

The  only  objection  is,  that  the  commitment 
has  been  made  by  a  court  having  power  to  com- 
mit and  to  bail. 

Against  this  objection  the  argument  from  the 
l)ar  has  been  so  conclusive  that  nothing  can  be 
added  to  it. 

If,  then,  this  were  res  Integra,  the  court 
would  decide  in  favor  of  the  motion.  But  the 
question  is  coasidered  as  long  since  decided. 
The  case  of  Hamilton  is  expressly  in  point  in 
all  its  jmrts;  and  although  the  question  of  juris- 
diction was  not  made  at  the  bar,  the  case  was 
several  days  under  advisement,  and  this  ques- 
tion could*  not  have  escaped  the  attention  of  the 
court.  From  that  decision  the  court  would  not 
light Iv  depart.     {United  Staten  v.  Handlton,  3 

If  the  act  of  Congress  gives  this  court  the 
IK)wer  to  award  a  w^rit  of  habeas  corpus  in  the 
present  case,  it  remains  to  inquire  whether  that 
act  be  compatible  with  the  constitution. 

In  the  mandamus  case,  {ante,  vol.  1,  p.  175^ 
Mdrbury  r.  Madiaon,)  it  was  decided  that  this 
C'Ourt  would  not  exercise  original  jurisdiction 
except  so  far  as  that  jurisdiction  was  given  by 
the  constitution.  But  so  far  as  that  case  has 
101*J  *distinguished  between  original  and  ap- 
pellate jurisdiction,  that  which  the  court  is  now 
asked  to  exercise  is  clearly  appellate.  It  is  the 
revision  of  a  decision  of  an  inferior  court,  by 
which  a  citizen  has  been  committed  to  gaol. 

It  has  been  demonstrated  at  the  bar,  that  the 
question  brought  forward  on  a  habeas  corpus, 
is  always  distinct  from  that  which  is  involved 
in  the  cause  itj?elf .  The  question  whether  the 
individual  shall  be  imprisoned  is  always  distinct 
from  the  question  whether  he  shall  be  convict 
eci  QT  acquitted  of  the  charge  on  which  he  is  to. 
l>e  tried,  and,  therefore,  these  questions  are 
w^parated.  and  may  be  decided  in  different 
courts. 

The  decision  that  the  individual  shall  be  im- 
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prisoned  must  always  precede  the  application 
for  a  writ  of  habeas  corpus,  and  this  writ  must 
always  be  for  the  purpose  of  revising  that  de- 
cision, and,  therefore,  appellate  in  its  nature. 

But  this  point  also  is  decided  in  JIamiKohH 
€(iM  and  in  Burford's  Cam. ' 

If  at  any  time  the  public  safety  should  re- 
quire the  suspension  of  the  powers  vested  by 
this  act  in  the  courts  of  the  United  States,  it  is 
for  the  legislature  to  say  so. 

That  question  depends  on  political  considera- 
tions, on  which  the  legislature  is  to  decide. 
Until  the  legislative  will  be  expressed,  this 
C^ourt  can  only  see  its  duty,  and  must  obey  the 
laws. 

The  motion,  therefore,  must  be  granted. 

Johnson,  J.  In  this  case  I  have  the  mis- 
fortune to  dissent  from  the  majority  of  my 
brethren.  As  it  is  a  case  of  much  interest,  I 
feel  it  incumbent  upon  me  to  assign  the  reasons 
upon  which  I  adopt  the  opinion  that  this  court 
has  not  authority  to  issue  the  writ  of  habeas 
corpus  now  moved  for.  The  prisoners  are  in 
confinement  under  a  commitment  ordered  by 
the  superior  *court  of  the  District  of  [*102 
Columbia,  upon  a  charge  of  high  treason. 
This  motion  has  for  its  object  their  discharge 
or  admission  to  bail,  under  an  order  of  this 
court,  as  circumstances  upon  investigation  shall 
appear  to  require.  The  Attorney  General  hav- 
ing submitted  the  case  without  opposition,  I 
will  briefly  notice  such  objections  as  occur  to 
my  mind  against  the  arguments  urged  by  the 
counsel  for  the  prisonei*s. 

Two  questions  were  presented  to  the  con- 
sideration of  the  court. 

1st.  Does  this  court  possess  the  power  gener- 
ally of  issuing  the  writ  of  habeas  corpus? 

2d.  Does  It  retain  that  power  in  this  caw 
after  the  commitment  by  the  district  court  of 
Columbia? 

In  support  of  the  affirmative  of  the  first  of 
these  questions,  two  grounds  were  assumed. 

1st.  That  the  power  to  issue  this  writ  was 
necessarily  incident  to  this  court,  as  the  su- 
preme tribunal  of  the  union. 

2d.  That  it  is  given  by  statute,  and  the  right 
to  it  has  been  recognized  by  precedent. 

On  the  tirst  of  these  questions  it  is  not  neces- 
sary to  ponder  long;  this  court  has  uniformly 
maintained  that  it  pos.sesses  no  other  jurisdic- 
tion or  power  than  what  is  given  it  by  tile  con- 
stitution and  laws  of  the  United  States,  or  is 
necessarily  incident  to  the  exercise  of  those 
expressly  j^iven. 

Our  decision  must,  then,  rest  wholly  on  the 
due  construction  of  the  constitution  and  laws  of 
the  union,  and  the  effect  of  precedent,  a  sut)- 
ject  which  certainly  presents  much  scope  for 
close  legal  inquiry,  but  very  little  for  the  play 
of  a  chastened  invagination. 

The  first  section  of  the  third  article  of  the 
constitution  vests  the  judicial  power  of  the 
United  States  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  mav 
from  *time  to  time  establish.  The  [*10:i 
second  section  declares  the  extent  of  that 
power,  and  distinguishes  its  jurisdiction  into 
original  and  appellate. 

The  original  jurisdiction  of  this  court  is  re- 
stricted to  cases  affecting  ambassadors  or  other 
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public  ministers,  and  consuls,  and  tliose  in 
which  a  state  shall  be  a  party.  In  all  other 
cases  witliin  the  judicial  powers  of  the  union, 
it  can  exercise  only  an  appellate  juriisdiction. 
The  former  it  possesses  independently  of  the 
will  of  any  other  const  itutent  branch  of  the 
general  government.  Without  a  violation  of 
the  constitution,  that  division  of  our  iurisdic- 
tion  can  neither  be  restricted  nor  extended.  In 
the  latter  its  powers  are  subjected  to  the  will 
of  the  legislature  of  the  union,  and  it  can  exer- 
cise appellate  jurisdiction  in  no  case,  unless  ex- 
pressly authonzed  to  do  so  by  the  laws  of  Con- 
gress. If  I  understand  the  case  of  Marhury  v, 
yfadimn,  it  maintains  this  doctrine  in  its  full 
extent.  I  cannot  see  how  it  could  ever  have 
been  controverted. 

It  is  incumbent,  then,  I  presume,  on  the 
counsel,  in  order  to  maintain  their  motion, 
to  prove  that  the  issuing  of  this  writ  is  an  act 
within  the  power  of  this  court  in  its  original 
jurisdiction,  or  that,  in  its  appellate  capacity, 
the  power  is  expressly  given  by  the  laws  of 
Congress. 

This  it  is  attempted  to  do,  by  the  fourteenth 
and  thirty -third  sections  of  the  judiciary  act, 
and  the  cases  of  Hamilton  and  Burford,  which 
occurred  in  this  Court,  the  former  m  1795,  the 
latter  in  1806. 

How  far  their  position  is  supported  by  that 
act  and  those  cases,  will  now  be  the  subject  of 
ray  inquiry. 

With  a  very  unnecessary  display  of  energy 
and  pathos,  this  court  has  been  imperatively 
called  upon  to  extend  to  the  prisoners  the  bene- 
fit of  precedent.  I  am  far,  very  far,  from  de- 
n^'ing  the  general  authority  of  adjudications. 
L  nif ormity  in  decisions  is  often  as  important 
as  their  abstract  justice.  But  I  deny  that  a 
court  is  precluded  from  the  right,  or  exempted 
from  the  necessity,  of  examining  into  the  cor- 
104*]  rectness  or  consistency  of  its  own  *de- 
cisions,  or  those  of  any  other  tribunal.  If  I 
need  precedent  to  support  me  in  this  doctrine, 
I  will  cite  the  example  of  this  Court,  which,  in 
the  case  of  Ths  United  States  v.  Moore,  Febru- 
ary, 1805,  acknowledged  that  in  the  case  of 
T/u!  United  Stat^  v.  &mtns,  Febniary,  1808,  it 
had  exercised  a  jurisdiction  it  did  not  possess. 
Strange  indeed  would  be  the  doctrine,  that  an 
inadvertency  once  committed  by  a  court  shall 
ever  after  impose  on  it  the  necessity  of  persist- 
ing in  its  error.  A  case  that  cannot  be  tested 
by  principle  is  not  law,  and  in  a  thousand  in- 
,stanccs  have  such  cases  been  declared  so  by 
courts  of  justice. 

The  claim  of  the  prisoners,  as  founded  on 
precedent,  stands  thus.  The  case  of  Uamilton 
was  strikingly  similar  to  the  present.  The 
prisoner  had  been  committed  by  order  of  the 
<liHtrict  judge  on  a  charge  of  high  treason.  A 
writ  of  habeas  corpus  was  issued  by  the  Su- 
preme Court,  and  the  prisoner  bailed  by  their 
order.  The  case  of  Burford  was  also  strictly 
parallel  to  the  present;  but  the  writ  in  the  lat- 
ter case  having  been  issued  expressly  on  the 
authority  of  the  former,  it  is  presumed  that  it 
gives  no  additional  force  to  the  claim  of  the 
prisoners,  but  must  rest  on  the  strength  of  the 
case  upon  which  the  court  acted. 

It  appears  to  my  mind  that  the  case  of  Ham- 
ilton bears  upon  the  face  of  it  evidence  of  its 
being  entitled  to  little  consideration,  and  that 
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the  authority  of  it  was  annihilated  by  the  veiy 
able  decision  in  Marbury  v.  Madinon.  In  this 
case  it  was  decided  that  Congress  could  not 
vest  in  the  Supreme  Court  any  original  powers 
beyond  those  to  which  this  court  is  restricted 
by  the  constitution.  That  an  act  of  Congn*ss 
vesting  in  this  court  the  power  to  issue  a  writ 
of  mandamus  in  a  case  not  within  their  original 
jurisdiction,  and  in  which  they  were  not  called 
upon  to  exercise  an  appellate  jurisdiction,  was 
unconstitutional,  and  void.  In  the  case  of 
Hamilton  the  court  does  not  assign  the  reasons 
on  which  it  founds  its  decision,  but  it  is  fair  to 
presume  that  they  adopted  the  idea  which  ap- 
pears to  have  been  admitted  by  the  district 
attorney  in  his  argument,  to  wit,  that  this 
court  possessed  a  concurrent  power  with  the 
district  court  in  admitting  to  bail.  Now  a  con- 
current power  in  such  a  case  must  be  an  orig- 
inal power,  *and  the  principle  in  Mar-  [*105 
bury  V.  Mtidison  applies  as  much  to  the  issuing 
of  a  habeas  corpus  in  a  case  of  treason,  as  to 
the  issuing  of  a  mandamus  in  a  case  not  more 
remote  from  the  original  jurisdiction  of  this 
court.  Having  thus  disembarrassed  the  ques- 
tion from  the  effect  of  precedent,  I  proceed  to 
consider  the  construction  of  the  two  sections  of 
the  judiciary  act  above  referred  to. 

It  is  necessary  to  premise  that  the  case  of 
treason  is  one  m  which  this  court  possesses 
neither  original  nor  appellate  jurisdiction.    The 
14th  section  of  the  judiciary  act,  so  far  as  it  has 
relation  to  this  case,  is  in  these  words:  "All 
the  before-mentioned  courts  (of  which  this  is 
one)  of  the  United  States  shall  have  power  to 
issue  writs  of  adre  facias,  habeas  corpus,  and 
all  other  writs  not  specially  providea  for  by 
statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law.      I 
do  not  think  it  material  to  the  opinion  I  enter- 
tain what  construction  is  given  to  this  sentence. 
If  the  power  to  issue  the  writs  of  scire  f ados 
and  habeas  corpus  be  not  restricted  to  the  cases 
within  the  origmal  or  appellate  jurisdiction  of 
this  court,  the  case  of  Marbury  and  Madimn 
rejects  the  clause  as  unavailing;  and  if  it  relate 
only  to  cases  within  their  jurisdiction,  it  does 
not  extend  to  the  case  which  is  now  moved  for. 
But  it  is  impossible  to  give  a  sensible  construc- 
tion to  that  clause  without  taking  the  whole 
together;  it  consists  of  but  one  sentence,  inti- 
mately connected  throughout,  and  has  for  its 
object  the  creation    of   those  powers  which 
probably  would  have  vested  in  the  respective 
courts  without  statutory  provision,  as  incident 
to  the  exercise  of  their  jurisdiction.    To  give 
to  this  clause  the  construction  contended  for  by 
counsel,  would  be  to  suppose  that  the  legisla- 
ture would  commit  the  absurd  act  of  granting 
the  power  of  issuing  the  writs  of  scire  fado* 
and  habeas  corpus,  without  an  object  or  end  to 
be  answered  by  them.    This  idea  Is  not  a  little 
supported  by  the  next  succeeding  clause,  in 
which  a  power  is  vested  in  the  individual  judges 
to  issue  the  writ  of  habeas  corpus,  expressly  lor 
the  purpose  of  inquiring  into  the  cause  of  com- 
mitment. That  part  of  the  thirty-third  section  of 
the  judiciary  act  which  relates  to  this  subject 
is  in  the  following  words:  '*  And  *upon  [*100 
all  arrests  in  criminal  cases,  bail  shall  be  ad- 
mitted, except  where  the  punishment  is  death, 
in  which  cases  it  shall  not  be  admitted  but  by 
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the  Supreme  or  a  circuit  court,  or  a  judge  of 
a  digtriq^  court,  who  shall  exercise  their  discre- 
tion therein,  regarding  the  nature  and  circura- 
stance8  of  the  offense,  and  of  the  evidence,  and 
usage  of  law." 

On  considering  this  act  it  cannot  be  denied 
that  if  it  vests  any  power  at  all,  it  is  an  original 
power.  "  It  is  the  essential  criterion  of  appel- 
late jurisdiction,  that  it  revises  and  corrects  the 
proceedings  in  a  cause  alre^idy  instituted."  I 
(luote  the  words  of  the  court  in  the  case  of 
Marbwry  v.  Madison. 

And  so  far  is  this  clause  from  giving  a  power 
to  revise  and  correct,  that  it  actually  vests  in 
the  district  judge  the  same  latitude  of  discre- 
tion by  the  same  words  that  it  communicates  to 
this  court.  And  without  derogating  from  a 
respectability  which  I  must  feel  as  deep  an  in- 
terest in  maintaining  as  any  member  of  this 
court,  I  must  Mieve  that  the  district  court,  or 
any  individual  district  judge,  possesses  the 
same  power  to  revise  our  decision,  thai  we  do 
to  revise  theirs;  nay,  more,  for  the  powers 
with  which  they  mav  be  vested  are  not  so  par- 
ticularly limited  and  divided  by  the  constitu- 
tion as  ours  are.  Should  we  perform  an  act 
which,  according  to  our  own  principle,  we 
cannot  be  vested  with  power  to  perform,  what 
obligation  would  any  other  court  or  judge  be 
under  to  respect  that  act?  There  is  one  mode 
of  construing  this  clause,  which  appears  to  me 
to  remove  all  ambiguity,  and  to  render  every 
pfirt  of  it  sensible  and  oj^erative.  By  the  con- 
sent of  his  sovereign,  a  foreign  minister  may  be 
subjecteil  to  the  laws  of  the  state  near  which  he 
resides.  This  court  may  then  be  called  ui)on  to 
exercise  an  original  criminal  jurisdiction.  If 
the  power  of  this  court  to  bail  be  conlined  to 
that  one  case,  reddendo  Hngula  »ingvU$,  if  the 
power  of  the  several  courts  and  individual 
judges  be  referred  to  their  respective  jurisdic- 
tions, all  clashing  and  interference  of  power 
ceases,  and  sufficient  means  of  redress  are  still 
held  out  to  the  citizen,  if  deprived  of  his  lil)erty ; 
and  this  surely  must  have  been  the  intention  of 
the  legislature.  It  never  could  have  been  con- 
templated that  the  mandates  of  this  court 
107*]  *8hould  be  borne  to  the  extremities  of 
the  states,  to  convene  before  them  every  pri- 
soner who  may  be  committed  under  the  au- 
thority of  the  general  government.  Let  it  be 
remembered  that  I  am  not  disputing  the  power 
of  the  individual  judges  who  compose  this 
court  to  issue  the  writ  of  habeas  corpus.  This 
application  is  not  made  to  us  as  at  chambers, 
but  to  us  as  holding  the  Supreme  Court  of  the 
United  States,  a  creature  of  the  constitution, 
and  possessing  no  greater  capacity  to  receive 
jurisdiction  or  power  than  the  'constitution 
giv(»8  it.  We  may  in  our  individual  capacities, 
or  in  our  circuit  courts,  be  susceptible  of  pow- 
ers merely  ministerial,  and  not  inconsistent 
with  our  judicial  characters,  for  on  that  point 
tlie  constitution  has  left  much  to  construction; 
and  on  such  an  application  the  only  doubt  that 
could  be  entertained  would  be,  whether  we  can 
exercise  any  power  beyond  the  limits  of  our 
respective  circuits.  On  this  question  I  will  not 
now  give  an  opinion.  One  more  observation, 
and  I  dismiss  the  subject. 

In  the  case  of  Burford,  I  was  one  of  the 
members  who  constituted  the  court.  I  owe  it 
to  my  own  consistency  to  declare  that  the  court 
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were  then  apprized  of  my  objections  to  the 
issuing  of  the  writ  of  habeas  corpus.  I  did  not 
then  comment  at  large  on  the  reasons  which  in- 
fluenced my  opinion,  and  the  cause  was  this: 
the  gentleman  who  argued  that  cause  confined 
himself  strictly  to  those  considerations  which 
ought  alone  to  influence  the  decisions  of  thi^ 
court.  No  popular  observations  on  the  neces- 
sity of  protecting  the  citizen  from  executive 
oppression,  no  animated  address  ciilculated  to 
enlist  the  passions  or  prejudices  of  an  audience 
in  defense  of  his  motion,  imposed  on  me  the 
necessity  of  vindicating  my  opinion.  I  sub- 
mitted in  silent  deference  to  the  decision  of  my 
brethren. 

In  this  case  I  feel  myself  much  relieved  from 
the  painful  sensation  resulting  from  the  neces- 
sity of  dissenting  from  the  majority  of  the 
court,  in  being  supported  by  the  opinion  of 
one  of  my  brethren,  who  is  prevented  by  indis- 
position from  attending. 

♦February  16.  The  marshal  of  the  [»108 
District  of  Columbia  having  returned  upon  the 
habeas  corpus,  that  he  detained  the  prisoners  bv 
virtue  of  the  before  recited  order  of  the  circuit 
court  of  that  district, 

C.  Lee  now  moved  that  they  should  be  dis- 
charged; or  at  least  admitted  to  bail;  and  con- 
tended, 

1.  That  from  the  record  of  the  circuit  court, 
and  upon  the  face  of  the  proceedings,  the  im- 
prisonment was  illegal  and  oppressive ;  and, 

2.  That  if  the  commitment  was  not  illegiil 
upon  its  face,  yet,  as  the  order  of  the  court 
refers  to  the  testimony  on  which  it  was  found- 
ed, it  will  appear  to  be  illegal  upon  the  whole 
proceedings. 

The  commitment  is  not  for  trial  at  any  par- 
ticular time,  before  any  particular  court,  nor  in 
any  particular  place. 

By  the  3d  article  of  the  constitution  of  the 
United  States,  the  trial  of  crimes  shall  be  in  the 
state  where  thev  shall  have  been  committetl: 
but  when  not  committed  in  any  state,  the  trial 
shall  be  at  such  place  or  places  "as  Congress  may 
by  law  have  directed.  So  by  the  29tli  s(»ctioh 
of  the  judiciary  act  of  17S9,rol.  l,  p.  67,  in  all 
cases  punishable  with  death,  the  trial  shall  be 
had  in  the  county  where  the  offense  was  com- 
mitted, or  where  that  cannot  be  done  without 
great  inconvenience,  twelve  petit  jurors  at  least 
shall  be  summoned  from  thence ;  and  by  the  33d 
section  of  the  same  act,  p.  73^  offenders  are  to 
be  arrested  and  imprisoned  or  bailed  for  trial 
before  such  court  of  the  United  States,  as  bv 

• 

that  act  has  cognizance  of  the  offense;  and 
copies  of  the  process  shall  be  returned  as  speedi- 
ly as  may  be  into  the  clerk's  office  of  such 
court,  together  with  the  recognizimces  of  the 
witnes.ses  for  their  appearance  to  testif 3'  in  the 
case,  and  if  the  commitment  be  in  a  district 
other  than  that  in  which  the  offense  is  to  Im? 
tried,  it  shall  he  the  duty  of  the  judge  of  the 
district  where  the  delinquent  is  imprisoned  to 
issue  a  warrant  for  the  removal  of  the  offender 
to  the  district  in  which  the  trial  is  to  be  had. 

♦These  are  provisions  for  a  speedy  [^*100 
and  fair  trial,  in  obedience  to  the  constitution: 
for  it  has  always  been  considered  as  necessarj' 
to  a  fair  trial  tiat  it  should  be  where  the  wit- 
nesses may  etisily  attend,  and  where  the  party 
is  known.  The  6th  amendment  to  the  constitu- 
tion provides  that  the  accused  "shall  enjoy  the 
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rjt^ht  to  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  state  and  district,  wherein  the 
crime  shall  have  been  committed,  which  district 
Khali  have  been  previously  ascertained  by  law." 

By  the  ac;t  for  the  punishment  of  certain 
crimes,  8.  S,  vol.  I,  p.  103,  it  is  enacted,  that 
"the  trial  of  crimes  committed"  "  in  any  place 
out  of  the  juristiiction  of  any  particular  state 
shall  be  in  the  district  where  the  offender  is 
apprehended,  or  into  which  he  may  first  be 
brought. " 

By  the  English  habeas  corpus  act,  whose 
provisions  are  considered  as  extending  to  cases 
even  out  of  the  act,  the  prisoner  may  petition 
the  court  for  trial  at  the  first  term,  and  if  not 
then  tried  he  is  entitled  to  bail  of  course.  If 
the  commitment  is  in  a  district  in  which  he  can- 
not be  tried,  he  will  not  be  entitled  to  this  privi- 
lege, for  he  is  still  to  be  removed  to  the  place 
of  trial.  Hence  it  is  necessary  that  the  com- 
mitment should  state  the  court  before  whom 
the  trial  is  to  be  had.  It  is  also  necessary  in 
onier  that  the  district  judge  may  know  where  to 
send  him.  No  person  but  the  district  judge 
has  authority  to  send  him  to  the  place  of  trial, 
and  if  the  commitment  be  not  made  by  the 
district  "judge,  it  is  impossible  that  he  should 
judicially  know  where  to  send  him,  unless  the 
place  of  trial  be  mentioned  in  the  warrant  of 
commitment. 

It  is  also  necessary  that  the  accused  may 
know  where  to  collect  his  witnesses  together. 

The  order  of  commitment  ought  also  to  have 
stated  more  particularly  the  overt  act  of  treason. 
It  is  too  vague  and  uncertain. 

3.  The  testimony  before  the  circuit  court  did 
not  show  probable  cause. 
1 10*]  *By  the  4th  amendment  to  the  con- 
Mtitution  it  is  declared,  **  that  the  right  of  the 
people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  search- 
es and  seizures,  shall  not  he  violated ;  and  no 
warrants  shall  issue,  but  upon  probable  cause 
supported  by  oath  or  afllrmation." 

All  the  facts  necessary  to  constitute  this 
probable  cause  must  appear  upon  oath  or  affir- 
mation. It  is  not  necessary,  mdeed,  that  there 
should  be  positive  proof  of  every  fact  consti- 
tuting the  offense;  but  nothing  can  be  taken 
into  the  estimate,  when  forming  an  opinion  of 
the  probability  that  the  fact  was  committed  by 
the  persoh  charged,  but  facts  supported  by  oath 
or  afiirmation. 

No  belief  of  a  fact  tending  to  show  probable 
cause,  no  hearsay,  no  opinion  of  any  person, 
however  high  in  office,  respecting  the  guilt  of 
the  person  accused,  can  be  received  in  evidence 
on  this  examination. 

The  (^estion,  then,  is,  whether  these  affida- 
vits exhibit  legal  proof  of  probable  cause. 

If  the  testimony  be  vague  or  ambiguous  as 
to  the  person,  or  as  to  the  offense,  the  court 
will  apply  the  maxim  of  law,  that  every  person 
is  to  be  adjudged  innocent  unless  proved  to  be 
guilty. 

The  facts  stated  in  General  Wilkinson's  two 
aflfldavits  of  the  14th  and  26th  of  December, 
consist  of  the  letters  of  Col.  Burr,  the  declara- 
tions of  Swartwout.  and  the  belief  of  General 
Wilkinson.  Neither  the  letters  of  Col.  Burr, 
nor  the  declarations  of  Swartwout,  contain  any 
ground  for  probable  cause  to  believe  that  the 
prisoners,  or  either  of  them  is  guilty  of  trea- 
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son:    and  General  Wilkinson's  belief,   as  he 
himself  states,  is  founded  upon  those  ^cts. 

Mr.  Lee  went  into  a  minute  examination  of 
those  affidavits,  to  satisfy  the  court  that  the 
facts  stated  in  them  could  at  most  prove  an 
intent  to  net  on  foot  an  expedition  against  Mexi- 
co, in  case  of  a  war  between  this  country  and 
Spain.  He  contended  that  if  the  object  was 
such  an  expedition  at  all  events,  and  if  tbcr 
had  intended  *to  force  their  way[*lll 
through  the  United  States,  for  the  purpose  of 
attacking  Mexico,  and  even  if  they  had  done 
so,  they  would  not  have  been  guilty  of  treason, 
but  merely  of  lawless  violence.  Even  if  they 
had  plundered  the  bank  at  New  Orleans,  or  any 
private  property,  or  had  seized  arms  and  ves- 
sels, the  proj^erty  of  individuals,  it  would  have 
been  robbery,  but  not  treason. 

But  the  circumstance  that  no  place  of  tnal 
can  be  designated,  is  a  sufficient  reason  for  ad- 
mitting them  to  bail.  They  certainly  cannot 
be  tried  here,  for  it  is  not  contended  that  Ihe^ 
have  here  committed  any  offense;  and  this  m 
not  the  district  in  which  they  were  fii*st  appre- 
hended or  brought.  They  were  seized  by  or- 
ders of  a  military  officer  2,000  miles  from  this 
place,  without  any  process  of  law  or  leeal 
authority,  and  sent  here  to  be  disposed  of  by 
the  executive.  They  have  been  committed  for 
trial,  not  before  any  court,  or  in  any  particular 
district,  and  their  imprisonment  will  be  per- 
petual, unless  government  can  find  out  when 
and  where  the  offense  was  committed,  and  de- 
vise some  means  of  transmitting  them  to  the 
place  of  trial. 

Mr.  Lee  attempted  to  discredit  the  affidavits 
of  Genera]  Wilkinson  by  the  circufnstance  that 
they  were  made,  as  he  contended,  to  \indicate 
and  justify  the  illegal  seizure  and  transporta- 
tion of  the  prisoners.  He  contended  also  tliat 
those  affidavits  ought  to  be  totally  discarded, 
because  the  oath  upon  which  a  warrant  of  arrest 
or  commitment  is  to  be  grounded,  must  be 
made  before  the  magistrate  who  is  about  to 
issue  the  warrant.  He  must  be  satisfied  of  the 
probable  cause.  The  laws  were  open  in  Ne^ 
Orleans.  General  Wilkinson  might  have  gone 
before  a  justice  of  peace  there  and  made  his 
oath,  and  obtained  a  warrant  to  arrest  the  pris- 
oners. There  was  no  necessity  to  proceed  in 
this  illegal  and  unprecedented  manner. 

F.  S.  Key,  on  the  same  side. 

Unless  this  court  can  look  behind  the  order 
for  commitment,  and  examine  the  grounds 
upon  which  it  was  made,  the  writ  of  habeas 
corpus  will  be  wholly  useless;  for  every  court 
or  magistrate  who  commits  a  person  to 
♦prison,  will  take  care  to  cover  himself  [*1 1 2 
under  the  strict  forms  of  law. 

The  constitution  declares  that  treason  against 
the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  'ene- 
mies, giving  them  aid  and  comfort. 

An  adherence  to  rebels  is  not  an  adherence 
to  an  enemy,  within  the  meaning  of  the  con- 
stitution. Hence,  if  the  prisoners  are  guilty,  it 
must  be  of  levying  war  against  the  UnitcHl 
States. 

In  England  the  books  speak  of  two  kinds  of 
levying  of  war;  direct  and  constructive.  {East*» 
Or'  Law,  67.)  But  there  is  only  one  kind  in 
this  country ;  and  ought  not  to  be  in  England. 

By  using  the  word  "only,"  the  constitution 
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mmot  to  take  away  all  pretenHC  of  construc- 
tive treason.  Every  man  is  to  answer  for  his 
own  acts  only.  If  100  men  conspire,  and  only 
."H).  actually  levy  war,  the  latter  only  are  guilty 
its  principaLs. 

And  what  reason  can  be  given  why  there 
should  not  be  the  same  distinction  between 
principal  and  accessory  in  treason,  as  in  other 
crimes.  In  a  republican  government,  whose 
Ijasis  is  the  affection  of  the  people,  it  is  unnec- 
essary to  guard  against  offenses  of  this  kind 
with  the  same*  vigilance  as  in  a  monarchy  or 
a  despotism  whose  foundation  is  fear.  (4  l^ick- 
^/■>  JBl.  AppenduTy  p.  .i9,)  But  if  this  construc- 
tion of  the  constitution  be  not  correct,  and  if 
the  English  authorities  are  to  be  considered  in 
full  force,  it  must  be  shown, 

l:rt.  That  war  has  l)een  levied ;  and. 

2d.  That  the  prisoners  are  confederates  in 
I  hat  war. 

The  affidavits  of  General  Wilkinson  are  not 
authenticated  so  as  to  make  them  evidence.  It 
<ioe.H  not  appear  that  an  oath  was  administered 
to  him.  The  act  to  prescril)e  the  mode  of  au- 
thenticating public  acts,  records  and  judicial 
f)rfKM?eding8,  &c.  is  extended  to  the  territory 
1  liJ*]  *of  Orleans,  by  the  act  erecting  that 
territory.  (Vol.  7,  p.  117.)  And  even  if  this 
\m  not  strictly  a  judicial  proceeding,  yet  it  is 
within  the  meaning  of  that  act. 

The  certificate  of  the  Secretary •  of  SUite*  only 
>hows  that  it  appears  by  the  official  returns  to 
his  office,  that  J.  Carrick  and  George  Pollock 
had  Ix^en  appointed  justices  of  the  peace  for  the 
<'ounty  of  Orleans;  but  not  that  they  had  taken 
the  oaths  necessarv  to  qualify  them  to  act. 

But  if  these  affiaavits  are  examinable  they  do 
not  show  any  act  of  treason.  They  prove  no 
assemblage  of  men  nor  military  array.  There 
Is  not  a  tittle  of  evidence  that  any  two  men  hav.e 
been  seen  together  with  treasonable  intent, 
whether  armed  or  not.  The  supposed  letter 
from  Col.  Burr  speaks  indeed  of  choice  spirits, 
but  he  does  not  tell  us  they  are  invisible 
spirits. 

The  affidavits  of  Meade  and  Wilson  relate 
only  to  rumors  derived  from  General  Wilkin- 
son, whose  business  it  w^as,  if  he  could  get  such 
rumors  there  by  no  other  means,  to  create  them 
himself. 

The  territory  of  Orleans,  if  it  was  to  be  rev- 
olutionized, might  be  revolutionized  without 
levying  war  against  the  United  States. 

There  is  no  evidence  that  the  prisoners  knew 
that  ('ol.  Burr  had  any  trciisonable  projects  in 
view.  Even  if  he  had  such  views,  he  might 
have  held  out  to  them,  as  he  did  to  others,  only 
the  Spanish  expedition. 

Atrain,  the  liench-warrant  issued  in  this  Ca.se 
for  the  arrest  of  the  prisoners  .was  illegal.  The 
court  hjis  no  autliority  to  is^^ue  a  l>ench-war- 
rant,  but  upon  a  presentment  by  a  grand  jur}% 
1 1 4*]  or  for  an  offense  committed  in  *the 
presence  of  the  court.  It  is  not  a  power  in- 
herent in  the  court,  nor  given  by  any  law. 
The  act  of  Congress  only  gives  to  a  judge  out  of 
court,  or  to  a  justice  of  peace,  the  power  of 

1.— The  Secretary  of  State  of  the  United  States 
had  certified  under  the  seal  of  his  offlco.thnt  Qeorgre 
Pollock  and  James  Carrick  were  uppointed  justices 
of  the  jHjace  for  the  county  of  Orleans,  in  the  ter- 
ritiiry  of  Orleans,  in  the  year  1805,  ns  appears  by  the 
official  returns  of  the  secretary  of  the  said  territory 
''remaining;  In  the  olflce  of  this  department." 
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arresting  offenders.  And  it  is  a  power  incon- 
sistent with  a  fair  trial,  because  the  court 
would  thereby  have  prejudged  the  case,  and 
decided  upon  the  guilt  of  the  prisoner.  ]^^o 
such  practice  is  known  in  Maryland,  under 
whose  laws  the  court  below  was  acting. 

February  17.  Jones,  attorney'  for  the  District 
of  Columbia,  mentioned  to  the  court,  that 
Iliort,  being  better  prepared  upon  points  of 
practice,  would  make  some  observations  in  sup- 
port of  the  form  of  the  commitment. 

Marshall,  CA.  J.  I  understand  the  clear 
opinion  of  the  court  to  be,  (if  I  mistake  it  my 
brethern  will  correct  me,)  that  it  is  unimport- 
ant whether  the  commitment  be  regular  in 
point  of  form,  or  not;  for  this  court,  having 
gone  into  an  examination  of  the  evidence  upon 
which  the  commitment  was  grounded,  will  pro- 
ceed to  do  that  which  the  court  below  ought 
to  have  done. 

Rodney,  Attorney  General. 

The  atBdavit  of  General  Wilkinson  is  suffi- 
ciently authenticated.  The  justices  of  peace 
in  the  territory  of  Orleans  are  officers  of  the 
United  States;  they  are  appointed  by  the  gov- 
ernor of  the  territory,  who  is  appointed  by  the 
President  of  the  United  States;  and  the  secre- 
tary of  the  territory  is  l>ound  by  law  to  trans- 
mit copies  of  all  the  executive  proceedings  of 
the  governor  of  the  territory  every  six  months 
to  the  President  of  the  United  States.  {Lawa  U. 
S.  vol.  7,  p.  lis,  113.)  All  the  officers  of  the 
United  States  are  bound  to  take  notice  of  each 
other. 

The  act  of  Congress  respecting  authentica- 
tion of  records,  &c. ,  is  cumulative  only.  It  does 
not  repeal  any  former  law. 

There  is  some  weight  in  the  objection  that 
the  oath  ought  to  be  made  before  the  magis- 
trate who  issues  the  *warrant.  But  [*115 
one  magistrate  is  as  competent  as  another  to 
administer  the  oath.  The  constitution  is  silent 
on  the  subject ;  and  if  it  be  taken  before  a  per- 
son competent  to  administer  it,  it  satisfies  the 
provision  of  the  constitution.  How  else  could 
a  criminal  be  arrested  in  one  part  of  the  United 
States,  when  the  witness  livea  in  another? 

It  is  true  that  none  of  the  evidence  now  of- 
fered would  be  competent  on  the  trial;  nor 
even  if  it  api>eared  in  a  proper  shape,  would  it 
be  sufficient  to  convict  the  prisoners.  But  the 
question  is  wiiether,  in  this  incipient  stage  of 
the  prosecution,  it  is  not  sufficient  to  show 
probable  cause. 

The  expedition  against  Mexico  would  not 
be  treason,  unl(?ss  it  was  to  be  accomplished  by 
means  which  in  themselves  would  amount  Xo 
treason.  But  if  the  constituted  authorities  of 
the  United  States  should  be  suppres.sed  but  for 
one  hour,  and  the  territory  of  Orleans  revo- 
lutionizi^d  but  for  a  moment,  it  would  be  trea- 
son. 

What*  would  l)e  treason  bv  adhering  to  an 
enemy. if  done  towards  a  rebel,  will  be  alevying 
of  waV.  (SWUaou'sLfcturen,  10ft, 4  Bin.  Co'm.  9i'.) 

In  tn^ason  all  are  principals.  There  are  no 
accessories.  It  has  been  argued  (and  the  re- 
spectable authority  of  Judge  Tucker  is  cited) 
that  none  are  principals  but  those  present  at  the 
treasonable  act.  The  argument  may  have  some 
weight,  but  it  is  a  point  at  least  doubtful,  and 
therefore  ought  to  be  left  to  be  decided  on  the 
trial. 
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It  is  true  that  we  cannot  at  present  say  ex- 1 
actly  when  and  where  the  overt  act  of  levying 
war  was  committed,  but  from  tlie  affidavits  we 
think  it  fair  to  infer  that  an  army  has  been  act- 
ually levied  and  arrayed.  The  declaration  of 
one  of  the  prisoners  was,  that  Col.  Burr  "  was 
levying  an  armed  body  of  7,000  men."  How 
the  fact  has  turned  out  to  be  since  we  do 
not  know;  and  it  is  also  true  that  we  do 
not  know  that  any  men  have  been  seen  collect- 
ed in  military  array.  But  Dr.  Bollman  in- 
formed General  Wilkinson  that  he  had  seen  a 
letter  from  Col.  Burr,  in  which  he  says  that  he 
1 16*]  should  be  at  Natchez  *with  2,000  men 
on  the  30th  of  December,  and  that  he  would  be 
followed  by  4,000  more,  and  that  he  could  have 
raised  12,000  as  easily  as  6,000,  but  he  did  not 
tliink  that  number  necessary.  If  Col.  Bun- 
was  actuallv  levying  an  armed  body  of  men;  if 
he  expectea  to  be  at  Natchez  on  the  20th  of 
December  with  2,000,  and  calculated  upon  be- 
ing followed  by  4,000  more,  and  if  he  found  it 
so  easy  to  raise  troops,  is  there  not  a  moral  cer- 
tainty that  some  troops  at  least  have  been 
raised  and  embodied. 

It  may  be  admitted  that  Qencral  Wilkinson 
was  interested  to  make  the  worst  of  the  story, 
but  the  declarations  of  the  prisoners  themselves 
are  sufficient. 

Jones,  attorney  for  the  District  of  Columbia, 
on  behalf  of  the  prosecution. 

As  to  the  objection  that  the  commitment 
must  be  for  trial  in  some  court  having  jurisdic- 
tion over  the  offense. 

It  was  uncertain  whether  any,  and  if  any, 
what  place  was  prescribed  for  the  trial  of  this 
offense.  But  any  court  of  the  United  States 
had  jurisdiction  to  cx)mmit  for  trial  by  the  act 
of  Congress  for  the  punishment  of  certain 
crimes,  &c.  vol.  1,  p.  103,  s.  8.  "  The  trial  of 
crimes  committed  on  the  high  seas,  or  in  any 
place  out  of  the  jurisdiction  of  any  particular 
state,  shall  be  in  the  district  where  the  offender 
IS  apprehended,  or  into  which  he  may  be  first 
brought. "  Although  the  first  part  of  the  sec- 
tion speaks  of  certam  crimes  committed  *  'upon 
the  high  seas,  or  in  any  river,  haven,  basin  or 
bay,  out  of  the  jurisdiction  of  any  particular 
state,"  yet  the  last  clause  of  the  section  is  gen- 
eral, and  in  its  terms  applies  to  the  trial  of  all 
crimes  committed  out  of  the  jurisdiction  of  any 
pailicular  state.  This  act  of  Congress  is  the 
only  exercise  of  the  provision  of  the  8d  article 
of  the  constitution  respecting  crimes  committed 
not  within  any  state.  Unless  this  act  of  Con- 
gress fixes  the  place  of  trial,  there  is  no  place 
prescribed,  either  by  the  law  or  the  constitu- 
tion, and  the  trial  'may  as  well  be  in  the  Dis- 
trict of  Columbia  as  elsewhere.  But  if  this  act 
of  Congress  does  fix  the  place,  then  it  is  ob- 
1 1 7*]  jected,  *that  this  district  is  neither  that 
in  which  the  prisoners  were  apprehended,  nor 
that  into  which  they  were  first  brought. 

The  answer  is,  that  the  act  of  Congress 
means  the  district  in  which  tlK^y  shall  he 
legally  apprehended,  that  is,  arrested  bv  pro- 
cess of -law.  It  could  not  mean  a  mere  military 
seizure.  But  whether  the  court  below  had  or 
had  not  jurisdiction  to  try  the  prisoners,  it 
clearly  had  jurisdiction  to  commit  them ;  and  if 
their  commitment  be  irregular,  this  court  will 
say  how  they  ought  to  be  committed.  Tmwh 
if.  S.  vol.  i,  }>.  73\  a.  SS. 


It  is  objected,  that  although  the  judges  and 
justices  have  power  to  arrest,  yet  the"  courts 
have  not,  and  therefore  cannot  issue  a  l)encb- 
warrant  but  upon  the  presentment  of  a  grand 
jury,  or  for  an  offense  committed  in  the  pres- 
ence of  the  court.  And  the  practice  of  >iarr- 
land  is  cited.  But  it  is  stated  that  at  Mont- 
gomery court,  in  Man'land,  very  lately,  a  ven- 
erable and  ancient  judge  of  that  court  did  issue 
a  bench-warrant  for  an  offense  not  present i*^d 
by  the  grand  jury,  nor  committed  in  presence 
of  the  court.*  -  ' 

It  is  not  necessary  that  the  commitment 
should  state  the  place  of  trial,  nor  that  they  an- 
committed  for  trial.  If  at  the  time  of  commit- 
ment it  be  uncertain  where  they  ought  to  Xht 
tried,  they  may  be  committed  generaJly,  until 
discharged  by  due  course  of  law.  In  England 
it  is  only  necessary  that  the  commitment  shoul<1 
be  to  some  gaol  in  England.  2  Hatch.  P.  ( \ 
130,  b.  2,  c.  16,  s.  IS, 

As  to  the  authentication  of  the  affidavits  of 
General  Wilkinson,  it  being  shown  that  Pol- 
lock and  Carrick  were  d\ilv  appointed  iustic<*^ 
of  the  peace,  and  having  *^undertaken  [*1 1 H 
to  act  as  such,  it  is  to  Ixi  presumed  that  they 
have  taken  the  necessary  oaths. 

It  is  admitted  that  the  constitution  has  pre- 
vented many  questions  as  to  the  doctrine  of 
treason.  The  intention  of  having  a  constitu- 
tional definition  of  the  crime,  was  to  put  it  out 
of  the  power  of  Congress  to  invent  treason^. 
But  it  was  impossible  to  define  what  should  in 
every  case  be  aeemed  a  levying  of  war.  It  is  a 
question  of  fact  to  he  decided  by  the  jury  fn^ni 
all  the  circumstances. 

Warlike  array  is  not  necessary.  It  is  only  a 
circumstance.  1  Eant*8  Cr.  Law  66.  Ac- 
cording to  the  English  books,  a  direct  leN'yin'r 
of  war,  is  a  war  directly  against  the  pereon  of 
the  kinjc.  A  constnictive  levying  of  war.  is 
war  ag»unst  the  government. 

If  men  have  been  levied,  and  arms  provided, 
with  a  treasonable  intent,  this  is  a  sufficient 
levying  of  war,  without  warlike  array. 

The  affidavit  of  General  Eaton  estaolishes  th<* 
treasonable  intent  in  Col.  Burr.  The  question . 
then,  is,  whether  that  intent,  or  a  knowledge  of 
that  intent,  can  be  brought  home  to  tlie  pris- 
oners. Mr.  Jones  here  went  into  an  argument 
to  show  the  connection  of  the  prisoners  with 
Col.  Burr,  and  their  knowledge  of  liis  projects. 
He  observed  that  his  argument,  on  a  former 
occasion,  respecting  the  President's  message  to 
Confess,  had  been  misunderstood.  A  state  of 
war  IS  a  matter  of  public  notoriety,  and  he  had 
conwdered  the  President's  message  as  cvidenct* 
of  that  notoriety,  it  being  a  oommunieation 
from  the  supreme  executive  in  the  course  of  his 
duty,  to  that  depUrtment  of  government  which 
alone  could  decide  on  the  state  of  war. 

He  contended  that  no  specific  number,  no 
sufficiency  of  force  to  accomplish  the  object, 
was  necessary  to  constitute  treason. 

If  soldiers  are  levied  and  officennl.  with  a 


1.— F.  S.  Key  stated  that  he  was  present  at  the 
transaction  alluded  to.  The  facts  were,  that  after 
the  court  adjourned,  and  as  the  Judge  was  {foloir 
out  of  the  court-house,  a  man  woo  had  been  wait- 
ing In  the  yard  assaulted  a  lawyer  In  the  presence- 
of  the  Judtre,  for  disrespectful  lanjoutfe  used  by 
the  lawyer  in  arjcuiuR  a  cause.  The  jud^  con- 
sidered it  as  a  contempt  of  court,  and  thereforp* 
directed  a  bench-warrant  to  issue. 
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treasonable  intent,  and  equipments  prepared, 
s()  that  they  can  readily  lay  hold  of  their  arms ; 
119*]  although  no  men  are  'actually  armed; 
although  only  hve  men  in  a  detachment  should 
march  to  aiwemble  at  a  place  of  rendezvous, 
and  although  there  should  be  no  warlike  array, 
yet  it  would  be  treason.  Any  thing  which 
amounts  to  setting  on  foot  a  military  expedi- 
tion, with  intent  to  levy  war  against  the 
United  States,  is  treason. 

The  distinction  between  those  who  are  pres- 
ent at  the  overt  act  of  levying  war,  and  those 
who  are  confederated,  adhering,  acting  and  as- 
sisting, giving  aid  and  comfort,  is  contrary  to 
all  analogy.     In  treason  all  are  principals. 

In  muraer,  if  two  conspire,  and  one  is  acting 
and  assisting  at  such  a  distance  as  to  give  aid, 
he  is  equally  guilty  with  him  who  gave  the 
wound. 

It  has  been  insinuated  that  General  Wilkin- 
Hon  is  to  be  considered  as  pariiceps  criminU. 
If  that  were  the  case,  it  would  be  no  disqualifi- 
cation of  his  testimony. 

Treason  is  a  greater  crime  in  republics  than 
in  monarchies,  and  ought  to  be  more  severely 
[>unished. 

Harper,  in  reply,  congratulated  his  country 
on  the  triumph  of  correct  principles,  in  the 
abandonment,  on  the  part  of  the  prosecution, 
of  the  dangerous  doctrine,  that  executive  mes- 
sages were  to  be  received  as  evidence  in  a  crim- 
inal prosecution. 

[Jones.  The  sole  purpose  for  which  we  in- 
troduced the  President's  message,  was  to  show 
that  the  assemblage  of  a  military  force  by  Col. 
Burr  was  a  matter  of  notoriety.  We  ciid  not 
attempt  or  wish  to  introduce  it  as  direct  evi- 
dence.] 

Harper.  To  use  ah  executive  message  in  a 
court  of  justice,  for  any  purpose  of  proof  what- 
ever, so  as  to  aid  in  the  commitment  of  a  citizen 
under  a  criminal  accusation;  to  introduce  it 
as  evidence  of  any  fact;  (of  notoriety,  for  in- 
stance, which  is  a  fact ;)  is  to  give  it  the  effect 
of  testimony,  and  is  a  direct  violation  of  the 
constitution. 

120*]  *We  object  to  the  translation  of  the 
ciphered  letter  contained  in  General  Wilkin- 
son's affidavits,  being  admitted  as  evidence,  be- 
cause General  Wilkinson  has  not  sworn  that  it 
is  a  true  translation,  nor  sent  the  original,  with 
the  key,  so  that  the  court  can  have  a  correct 
translation  made.  Nor  is  it  proved  that  the 
original  was  written  by  Col.  Burr,  or  by  his 
direction,  nor  that  the  prisoners  were  acquaint- 
ed with  its  contents. 

Another  objection  to  the  affidavits  is,  that 
they  were  not  made  for  the  purpose  of  procur- 
ing an  arrest.  They  were  not  made  before  the 
judicial  officer  on  whose  warrant  the  proceed - 
mgs  of  the  court  were  to  be  founded ;  and  who 
would  have  been  bound  to  cross-examine  the 
witness,  to  sift  the  facts,  and  to  judge  how  far 
they  were  proved,  and  how  far  thev  were  suffi- 
cient to  justify  the  proceedings,  feut,  after  a 
military  arrest,  the  affidavits  are  drawn  up  by 
the  author  of  the  arrest,  without  cross-examina- 
tion or  inquiry,  and  were  sworn  to  by  him,  as 
the  justiffcation  of  his  conduct.  The  persons 
whom  he  has  thus  arrested  are  sent  to  a  disUmt 
part  of  the  country,  and  these  affidavits  are  sent 
after  them,  to  operate  as  the  ground  of  their 
commitment  and    detention.     No  person  can 
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lawfully  be  committed  on  testimony  so  taken. 
In  cases  of  arrests  and  commitments,  the  gen- 
eral rules  of  evidence  are  no  further  to  be  de- 
parted from  than  the  nece»ity^J  the  case 
requires.  On  application  to  a  magistrate  for  a 
warrant  of  arrest,  the  evidence  must  hecessarily 
be  ex  parte,  but  no  other  departure  from  Xhv 
common  rules  of  evidence  is  justifiable,  because 
not  necessary.  It  is  a  general  rule  of  law  re- 
specting testimony,  that  it  shall  be  taken 
before  the  tribunal  which  is  to  act  upon  it.  or 
under  the  direction  of  that  tribunal;  that  the 
person  who  is  to  decide,  shall  also  inquire;  that 
the  inquiry  shall  not  be  l)efore  one  tribunal,  and 
the  judgment  pronounced  by  another.  This 
rule,  so  important  to  the  safety  of  persons  ac- 
cused, is  equally  applicable  to  arrests  and  com- 
mitments as  to  trials,  and  should,  therefore,  be 
equally  observed.  The  party  arrested  and 
brought  before  the  magistrate  for  commitment, 
has  a  right  to  be  confronted  with  his  accuser, 
and  to  cross-examine  the  witiicsses  prixiuced 
against  him,  and  by  that  means  to  explain  cir- 
cumstances which,  at  first  view,  might  crim- 
inate him.  But  if  the  practice  *whicli  r*12 1 
is  attempted  in  this  case  be  sanctioned  by  this 
court;  if  a  military  officer,  or  any  other  person, 
is  to  be  permitted  to  seize  a  man,  and  send  him 
2,000  miles  from  the  place  of  arrest,  and  from 
the  place  of  the  alleged  transjiction,  and  to  send 
after  him  an  ex  parte-  affidavit  as  the  groimd 
of  his  subsequent  commitment,  the  great  secur- 
ity provided  by  law  for  the  protection  of  inno- 
cence and  liberty  is  broken  down. 

Mr.  Harper  then  went  into  a  minute  exam- 
ination of  the  cont4?nts  of  the  affidavits,  an<l 
contended  that,  if  they  could  be  considered  !)y 
this  court  as  evidence,  they  did  not  prove  that 
treason  had  been  committed,  nor  that  the  pris- 
oners had  participated  in  any  crime  or  offense 
whatever. 

Febmary  18.     Martin,  on  the  same  side. 

The  order  for  the  commitment  wjvs  erroneous 
in  directing  the  prisoners  to  be  committed  to 
the  prison  of  the  court.  It  ought  to  have  l»een 
to  the  marshal.  1  Salk.  ,34s,  BetheVs  Ca.^;  fi 
Mod,  19,  S.  C. 

This  court  cannot  remand  them,  or  commit 
them,  upon  this  habeas  corpus,  for  any  crime 
but  that  for  which  they  were  committed  in  the 
court  below;  and  can  only  commit  them  for 
trial  before  some  court.  The  only  power  given 
by  the  33d  section  of  the  judiciary  act,  is  to 
cause  offenders  to  **be  arrested;  and  imprisoned 
or  bailed,  as  the  case  may  be,  for  trial  befon* 
such  court  of  the  United  States,  as  by  this  act 
has  cognizance  of  the  offense."  The  place  of 
trial  is  to  be  decided  by  the  place  where  the 
offense  was  committed.  * 

The  act  of  Congress  for  the  punishment  of 
certain  crimes,  /».  8,  rol.  I,  p.  103,  does  not 
apply  to  crimes  committed  in  any  territory  of 
the  United  States  in  which  there  are  courts  of 
the  United  States  having  cognizance  of  the 
offense.  It  applies  only  to  offenses  committed 
upon  the  **high  seas,  or  in  any  river,  haven, 
basin  or  bay,  out  of  the  jurisdiction  of  any  par- 
ticular state." 

♦The  courts  of  the  United  vStates  ['ISS 
erected  in  the  territory  of  Orleans  are  compe- 
tent to  try  the  offense  of  treason  against  the 
United  States  committed  within  that  territory. 
By  the  8th  section  of  the  act  of  Congress  of 
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26th  March,  1804,  vol,  7,  p.  117,  erecting  the 
territoiy  of  Orleans,  a  dislricl  court  of  the 
United  States  is  established  therein,  having  all 
the  original  powers  and  jurisdiction  of  a  circuit 
court  of  the  United  States.  And  by  the  sani(; 
H<*t,  the  "act  for  the  punishment  of  certain 
crimes  against  the  United  States  "  is  extended 
to  that  territory 

It  was,  therefore,  a  wanton  and  unnecessar}' 
exertion  of  arbitrary  power  to  send  the  prison- 
ers here,  where  tliey  cannot  be  tried.  If  there 
is  any  probability  that  a  crime  was  committe(l 
by  the  prisoners,  it  is  equally  probable  that  it 
was  committed  in  the  territory  of  Orleans.  It 
is  at  all  events  certain  that  it  was  not  committed 
here.  The  word  apprehended,  in  the  act  of 
(Jougrcss,  cannot  mean  a  legal  arrest  only.  If 
it  did,  it  would  be  in  the  power  of  a  military 
<H)mmand(T  to  seize  a  man,  and  appoint  the 
tribunal  by  which  he  Hhall  be  tried. 

If  it  is  the  duty  of  this  court  to  commit  the 
prisoners  for  trial,  it  is  equally  its  duty  to  bind 
over  the  witnesses  to  appear  at  the  time  and 
place  of  trial  to  testify  in  the  case,  and  to  i*e- 
turn  copies  of  the  process,  together  with  the 
recognizanc^es  of  the  witnesses,  to  the  office  of 
the  clerk  of  the  court  having  cognizance  of 
the  offenses  This  shows  that,  upon  every 
<-.ommitment,  the  witnesses  must  l)e  in  the  pres- 
<>nce  of  the  tribunal  commlttmg. 

This  court  cannot  commit,  imless  they  first 
ascertain  in  what  court  the  trial  is  to  be  had. 

There  in  no  legal  evidence  that  General  Wil- 
kinson ever  made  oath  to  his  statement.  The 
<*ertificate  of  the  secretary  is  only  that  it  appears 
by  the  return  of  the  secretary  of  the  territory 
of  Orleans,  that  Pollock  and  Carrick  were 
ju8ti(;es.  A  copy  of  that  return  ought  to  be 
<'ertified. 

123*1  *Februaryl9.  The  court  not  hav- 
ing made  up  an  opinion,  admitted  the  prisoners 
to  bail  until  the  next  day.  The  Chief  Justice 
stated  that  the  court  had  difficultj'  upon  two 
points,  viz. : 

1.  Whether  the  affidavit  of  General  Wilkin- 
.son  was  evidence  admissible  in  this  stage  of  the 
prosecution;  and, 

2.  Whether,  if  admissible,  his  statement  of 
the  contents  of  the  substance  of  a  letter,  when 
the  original  was  in  his  possession,  was  such  evi- 
4lence  as  the  court  ought  to  notice. 

If  the  counsel  had  an}'  authorities  on  these 
points,  the  court  said  they  would  hear  them. 

February  20.  The  Chief  Justice  asked  if  the 
counsel  had  found  any  authorities  on  the  i)oints 
mentioned  yesterday. 

Rodney,  Attorney  General,  said  he  had  not ; 
but  he  relied  on  general  principles. 

F.  S.  Key  cited  3  T.  It  707,  The  King  v, 
T/is  InhtihihtnU  of  ErisweU,  where  the  principal 
ijuestion  was,  whether  the  ex  purti'  examination 
of  the  pauper  taken  before  two  justices,  to 
whom  no  application  was  made  for  a  removal 
of  the  pauixjr,  was  good  evidence  In-fore  two 
other  justiccM,  five  years  afterwards,  upon  an 
application  for  his  removal,  the  pauper  having 
in  the  mean  time  become  insane.  The  judges 
of  the  court  of  king's  bench  were  equally 
divided.  But  Grose,  J.  said,  "  nothing  can  be 
more  unjust  than  that  a  person  should  be  l)ound 
by  evidence  which  he  is  not  permitted  to  hear." 
"The  common  law  did  not  permit  a  person 
accused  to  be  affected  by  an  examination  taken 
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in  his  absence,  because  he  could  not  cross- 
examine."  Buller.  J.,  who  was  opi>osed  to 
Grose,  upon  the  principal  question,  admitted. 
' '  that  if  the  taking  the  examination  were  not  a 
judicial  act,  but  was  merely  coram  iwnjudic* , 
it  is  *not  evidence,"  and  that  *'  it  must  [*124: 
be  a  judicial  act  at  the  time  it  was  taKen,  or 
cannot  became  so  at  all. " 

Lord  Kenyon,  Ch.  J.,  said  the  two  justioo 
who  took  the  examination  "were  not  appli(*<i 
to  for  the  purpose  of  making  an  order  of  rt- 
raoval;  the  overseers  called  upon  them  for  no 
other  purpose  than  to  examine  the  pauper;  all 
the  proceedings,  therefore,  were  extrajudicial; 
and  the  examination  on  oath  might  just  as  well 
have  been  taken  before  the  parish  clerk,  and 
would  have  been  as  much  entitled  to  credit  as 
this." 

So  in  this  case  we  say  that,  as  General  Wil- 
kinson did  not  apply  to  Justices  Carrick  and 
Pollock  for  a  warrant  to  arrest  Dr.  BoUnnan 
and  Mr  Swartwout,  and  as  he  did  not  nuike 
the  affidavit  for  the  purpose  of  obtaining  from 
them  such  warrants,  the  whole  proceeilings  bt*- 
fore  those  justices  were  extrajudicial.  The 
affidavits  are  not  such  &s  would  supi>ort  an  in- 
dictment, if  false.  In  the  language  of  Lord 
Kenyon,  they  deserve  no  more  credit  than  if 
they  had  l)een  made  before  the  parish  clerk. 
If  the  affidavit  be  a  judicial  proceeding,  it 
ought  to  be  authenticated  according  to  the  act 
of  Congreas.  If  it  be  not  a  judicial  proceeding, 
it  is  not  evidence. 

Marshall,  Ch.  J.  If  a  person  makes  an 
affidavit  before  a  magistrate  to  obtain  a  warrant 
of  arrest,  such  affidavit  must  necessarily  be  fj* 
parte.  But  how  is  it  on  a  motion  to  commit, 
after  the  person  is  taken  ?  Must  not  the  com- 
mitment l)e  upon  testimony  given  in  presence 
of  the  prisoner? 

Rodney,  Attorney  General.  The  first  affi- 
davit would  be  sufficient,  unless  disprove*!  or 
explained  by  the  prisoner  on  his  examination. 

Harper.  The  necessity  of  the  case  is  the  on  W 
ground  of  an  exception  to  the  general  rule  of 
evidence;  and  that  necessity  ceases  when  the 
party  is  taken. 

»>\>bniarj'  21.  Marshall,  Ch.  J.,»  [•12i> 
delivered  the  opinion  of  the  court. 

The  prisoners  having  been  brought  before 
this  court  on  a  writ  of  habeas  corpus,  and  the 
testimon}'  on  which  they  were  committed  hav- 
ing been  fully  examinea  and  attentively  consid- 
ered, the  court  is  now  to  declare  the  law  upon 
their  case. 

This  being  a  mere  inquiry,  which,  without 
deciding  upon  guilt,  precedes  the  institution  of 
a  prosecution,  the  question  to  be  determined  is, 
whether  the  accused  shall  be  discharged  or  held 
to  trial;  and  if  the  latter,  in  what  place  they 
are  to  be  tried,  and  whether  they  shall  be  con- 
fined or  admitted  to  bail.  "If,"  says  a  vetj- 
learned  and  accurate  commentator,  "  ui)on  this 
inquiry  it  manifestly  appears  that  no  such  crime 
has  been  committed,  or  that  the  suspicion  enter- 
tained of  the  prisoner  was  wholly  groundlesa, 

1.— The  other  Judges  present  were  Chase,  Wash- 
injrton  and  Johnson. 

The  opinion  of  Chief  Justice  Marshall,  uoon  the 
trial  of  Col.  Burr,  in  the  circuit  court  at  Kicnmond* 
In  the  summer  of  ISOT,  elucidates  and  explains  some 

1>a88uge8  in  this  opinion  which  were  supposed  to  be 
n  some  degree  doubtful.    For  that  opinion  see  Ap- 
pendix (B). 
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in  such  cases  only  is  it  lawful  totally  to  dh- 
clnirge  him.  Otherwise  he  must  either  be 
committed  to  prison  or  give  bail." 

The  specific  charge  brought  against  the  pris- 
ouerM  is  treason  in  levying  war  against  the 
Tnited  States, 

As  there  is  no  crime  which  can  more  excite 
and  agitate  the  passions  of  men  than  treason, 
no  charge  demands  more  from  the  tribunal  be- 
fore which  it  is  made  a  deliberate  and  temper- 
ale  inquiry.  Whether  this  inquiry  be  directed 
to  the  fact  or  to'  the  law,  none  can  be  more 
x)lemn,  none  more  iniportiint  to  the  citizen  or 
to  the  government;  none  can  more^  affect  the 
s;ifety  of  both. 

To  prevent  the. possibility  of  thotfe  calamities 
vvhic-h  result  from  the  extension  of  treason  to 
126*]  offenses  of  minor  *iraportance,  that 
i^TeiU  fundamental  law  which  defines  and  limits 
the  various  departments  of  our  government  has 
i^iven  a  rule  on  the  subject  both  to  the  legis- 
lature and  the  courts  of  America,  which  neither 
am  bo  permitted  to  transcend. 

"  Treason  against  the  United  States  shall  con- 
M>1  <mly  in  levying  war  against  them,  or  In 
adhering  to  their  enemies,  givpg  them  aid  and 
comfort." 

To  constitute  that  specific  crim(»  for  which 
the  prisoners  now  before  the  court  have  been 
committed,  war  must  l>e  actually  levied  against 
the  United  States.  However  flagitious  may  ba 
tlie  crime  of  conspiring  to  subvert  by  force  the 
.i,'overnment  of  our  country,  such  conspiracy  is 
not  treiison.  To  conspire  to  levy  war,  and  act- 
ually to  levy  war,  are  distinct  offenses.  The 
first  must  Ix;  brought  into  open  action  by  the 
ju4seinblage  of  men  for  a  purpose  trcjisonable 
in  itself,  or  the  fact  of  levying  war  cannot  have 
Iwen  committed.  So  far  has  this  principle  been 
<'arried,  that,  in  a  case  reported  by  Vc^ntris, 
and  mentioned  in  some  modern  treatises  on 
criminal  law,  it  has  been  determined  that  the 
actual  enlistment  of  men  to  serve  against  the 
irovernment  does  not  amount  to  levying  war. 
ft  in  true  that  in  that  case  the  soldiers  enlisted 
wi»n*  to  serve  without  the  realm,  but  they  were 
enlisted  within  it,  and  if  the  enlistment  for  a 
treasonable  purpose  could  amount  to  levyhig 
war,  then  war  had  been  tvctually  levied. 

It  is  not  the  intention  of  the  court  to  say  that 
no  individual  can  be  guilty  of  this  crime  who  has 
not  appeared  in  arms  against  his  country.  On 
the  contrary,  if  war  be  actually  levied,  that  is, 
if  a  body  of  men  be  actually  assembled  for  the 
purpose  of  effecting  by  force  a  treasonable  plir- 
IKw<^  all  those  who  perform  any  part,  however 
niinute.  or  however  remote  fn)ni  the  scene  of 
action,  and  who  are  actually  leagued  in  the 
s^eneral  conspiracy,  are  to  l)e  considered  a.s 
traitors.  But  there  miLst  be  an  actual  assem- 
l)tingof  men  for  the  treasonable  purpose,  to  con- 
stitute a  levying  of  war. 

(/rimes  so  atrocious  as  thos(*  which  have  for 
their  object  the  subversion  by  violence  of  those 
1 27*]  laws  and  those  *instituti{)ns  which  have 
Ihh'U  ordained  in  order  to  secure  the  peace  and 
happiness  of  society,  are  not  to  escape  punish- 
ment iKicause  they  have-not  ri^x^ned  into  trea- 
son. The  wisdom  of  the  legislature  is  compe- 
t<*ni  to  provide  for  the  wise;  and  the  framers  of 
our  constitution,  who  not  only  defined  and 
limited  the  crime,  but  with  jealous  circmnspec- 
lion  attempted  to  protect  their  limitation   by 
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providing  that  no  person  should  be  convicted 
of  it,  unless  on  the  testimony  of  two  witnessfjs 
to  the  same  overt  act,  or  on  confession  in  open 
court,  must  have  conceived  it  more  safe  that 
punishment  in  such  cases  should  be  ordained 
by  general  laws,  formed  upon  deliberation,  un- 
der the  influence  of  no  resentments,  and  with- 
(mt  knowing  on  "whom  they  were  to  operate, 
than  that  it  should  be  inflicted  under  the  in- 
fluence of  those  passions  which  the  occasion 
seldom  fails  to  excite,  and  which  a  flexible 
definition  of  the  crime,  or  a  construction  which 
would  render  it  flexible,  might  bring  into  oper- 
ation. It  is,  therefore,  more  safe  as  well  as 
more  consonant  to  the  principles  of  our  con- 
stitution, that  the  crime  of  treason  should  not 
l)c  extended  by  construction  to  doubtful  cases; 
and  that  crimes  not  clearly  within  the  constitu- 
tional definition,  should  receive  such  punish- 
ment as  the  legislature  in  its  wisdom  may  provide. 

To  complete  the  crime  of  levying  war  against 
the  United  States,  there  must  he  an  actual 
assemblage  of  men  for  the  purpose  of  execut- 
ing a  treasonable  design.  In  the  case  now  be- 
fore the  court,  a  design  to  overturn  the  govern- 
ment of  the  United  States  in  New  Orleans  by 
force,  would  have  been  unquestionably  a  de- 
sign which,  if  carried  into  execution,  would 
have  been  treason,  and  the  assemblage  of  a 
body  of  men  for  the  purpose  of  carrying  it  into 
execution  would  amount  to  levying  of  war 
against  the  United  States;  but  no  conspiracy 
for  this  object,  no  enlisting  of  men  to  effect  it, 
would  be  an  actual  levying  of  war. 

In  conformity  with  the  principles  now  laid 
down,  have  been  the  decisions  heretofore  made 
by  the  judges  of  the  United  States. 

*The  opinions  given  by  Judge  Pater-  [*128 
son  and  Judge  Iredell,  in  cases  before  them, 
imply  an  actual  assembling  of  men,  though 
they*  rather  designed  to  remark  on  the  pur- 
pose to  which  the  force  was  to  be  applied  than 
on  the  nature  of  the  force  itself.  Their  opinions, 
however,  contemplate  tlie  actual  employment 
of  force. 

Judge  Chase,  in  the  trial  of  Fries,  was  more 
explicit. 

lie  stated  the  opinion  of  the  court  to  be,  *  *  that 
if  a  body  of  people  conspire  and  meditate  an 
insurrection  to  resist  or  oppose  the  execution 
of  any  statute  of  the  United  States  by  force, 
they  are  only  guilty  of  a  high  misdemeanor; 
but  if  they  proceed  to  carry  such  intention  into 
execution  by  force,  that  they  are  guilty  of  the 
treason  of  levying  war;  and  the  quantum  of  the 
force  employed  neither  lessens  nor  increases 
the  crime:  Whether  by  one  hundred,  or  one 
thousand  perscms.  iswholh'  immaterial."  "The 
court  are  of  opinion."  continued  Judge  Chase, 
on  that  occasion,  "  that  a  combination  or  con- 
spiracy to  levy  war  against  the  United  States 
is  not  treason,  unless  combined  with  an  attempt 
to  carrv  such  combination  or  Conspiracy  into 
execution;  some  actual  force  or  violence  must 
be  used  in  pusuance  of  such  design  to  levy  war; 
but  it  is  altogether  immaterial  whether  the  force 
used  is  sufficient  to  effectuate  the  object ;  any 
force  connected  with  the  intention  will  con- 
stitute the  crime  of  levying  war." 

The  application  of  thes(^  general  principles  to 
the  particular  case  before  the  court  will  depend 
on  the  testimony  which  hjis  l)een  exhibited 
against  the  accused, 
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The  first  deposition  to  \ye  considered  is  that 
of  General  Eaton.  This  gentleman  connects 
in  one  statement  the  purport  of  numerous  con- 
versations held  with  Col.  Burr  throughout  the 
last  winter.  In  the  course  of  these  conversa- 
tions were  communicated  various  criminal  pro- 
jects which  seem  to  have  been  .revolving  in  the 
mind  of  the  projector.  An  expedition  against 
Mexico  seems  to .  have  been  the  first  and  most 
matured  part  of  his  plan,  if  indeed  it  did  not 
constitute  a  distinct  and  separate  plan,  upon 
1 20*]  *the  success  of  which  other  schemes  gtill 
more  culpable,  but  not  yet  well  digested,  might 
depend.  Maps  and  other  information  prepar- 
atory to  its  execution,  and  which  would  rather 
indicate  that  it  was  the  immediate  object,  had 
been  procured,  and  for  a  considerable  time,  in 
repeated  conversations,  the  whole  efforts  of  Col. 
Burr  were  directed  to  prove  to  the  witness,  who 
was  to  have  held  a  high  command  under  him, 
the  practicability  of  the  enterprise,  and  in  ex- 
plaining to  him  the  means  by  which  it  was  to 
be  effected.  ' 

This  deposition  exhibits  the  various  schemes 
of  Col.  Burr,  and  its  materiality  depends  on 
connecting  the  prisoners  at  the  bar  in  such  of 
those  schemes  as  were  treasonable.  For  this 
purpose  the  affidavit  of  General  Wilkinson^ 
comprehending  in  its  body  the  substance  of  a 
letter  from  Col.  Burr,  Yxas  been  offered,  and  w^as 
received  by  the  circuit  court.  To  the  admis- 
sion of  this  testimony  great  and  serious  objec- 
tions have  been  made.  It  has  been  urged  that 
it  Is  a  voluntary  or  rather  an  extrajudicial  affi- 
davit, made  before  a  person  not  appearing  to 
be  a  magistrate,  and  contains  the  substance  only 
of  a  letter,  of  whiA  the  original  is  retained  by 
the  person  who  made  the  afflda>it. 

The  objection  that  the  affidavit  is  extrajudi- 
cial resolves  itself  into  the  question  whether 
one  magistrate  may  commit  on  an  affidavit  taken 
before  another  magistrate.  For  if  he  may,  an 
affidavit  made  as  the  foundation  of  a  commit- 
ment ceases  to  be  extrajudicial,  and  the  person 
who  makes  it  would  be  as  liable  to  a  prosecu- 
tion for  perjury  as  if  the  warrant  of  commit- 
ment had  been  iasued  by  the  magistrate  before 
whom  the  affidavit  was  made. 

To  decide  that  an  affidavit  made  before  one 
magistrate  would  not  justify  a  commitment  by 
another,  plight  in  many  cases  be  productive  of 
great  inconvenience,  and  does  not  appear  sus- 
ceptible of  abuse  if  the  verity  of  the  certificate 
!)e  established.  Such  an  affidavit  seems  admis- 
sible on  the  principle  that  before  the  accused  is 
put  upon  his  trial  all  the  proceedings  are  ex 
parU.  The  court,  therefore,  overrule  this  ob- 
jection. 

130*]  *That  which  questions  the  character 
of  the  person  who  has  on  this  occasion  admin- 
istered the  oath  is  next  to  be  considered. 

The  certificate  from  the  office  of  the  depart- 
ment of  state  has  been  deemed  insufficient  by 
the  counsel  for  the  prisoners,  because  the  law 
does  not  require  the  appointment  of  magistrates 
for  the  territory  of  New  Orleans  to  Iw  certified 
to  that  office ;  because  the  certificate  is  in  itself 
informal,  and  lx?cause  it  does  not  appear  that 
the  magistrates  had  taken  the  oath  required  by 
the  act  of  Congreas. 

The  first  of  these  objections  is  not  supported 
by  the  law  of  the  case,  and  the  second  may  be 
so  readily  corrected,  that  the  court  has  proceed - 

572 


ed  to  consider  the  subject  as  if  it  were  corrected, 
retaining,  however,  any  final  decision,  if  against 
the  prisoners,  until  the  correction  shall  be  made. 
With  regard  to  the  third,  the  magistrate  must 
be  presumed  to  haVe  taken  the  requisite  oath**, 
since  he  is  found  acting  as  a  magistrate. 

On  the  admissibility  of  that  part  of  the  affi- 
davit which  purports  to  be  as  near  the  substance 
of  the  letter  from  Col.  Burr  to  General  Wilkin- 
son as  the  latter  could  interpret  it,  a  division  of 
opinion  has  taken  place  in  .the  Court.  Two 
judges  are  of  opinion  thi^t  as  such  testimony  de- 
livered in  the  presence  of  the  prisoner  on  his 
trial  would  be  totally  inadmissible,  neither  can 
it  be  considered  as  a  foundation  for  a  commit- 
ment. Although  in  making  a  commitment  the 
magistrate  does  not  decide  on  the  guilt  of  the 
prisoner,  yet  he  does  decide  on  the  probable  cauw. 
and  a  long  and  painful  imprisonment  may  be  the 
consequence  of  his  decision.  This  proba])le 
cause,  therefore,  ought  to  be  proved  by  testi- 
mony in  itself  legal,  and  which,  though  from 
the  nature  of  the  case  it  must  he  ex  pa  fit,  oughi 
in  most  other  respects  to  be  such  as  a  Court  and 
jiiry  might  hear. 

Two  judges  are  of  opinion  that  in  this  incip- 
ent  stage  of  the  prosecution,  an  affidavit  statins: 
the  general  purport  of  a  letter  may  be  read,  par- 
ticularly where  the  person  in  possession  of  it  i* 
at  too  great  a  distance  to  admit  of  *it««  [*131 
being  obtained,  and  that  a  commitment  may  1k' 
founded  on  it. 

Under  this  embarrassment  it  was  deem<H] 
necessary  to  look  into  the  affidavit  for  the  piir- 
pose  of  discovering  whether,  if  admitted,  it  con- 
tains matter  which  would  justify  the  commit 
ment  of  the  prisoners  at  the  bar  on  the  charge 
of  treason. 

I  That  the  letter  from  Col.  Burr  to  Genernl 
'  Wilkinson  relates  to  a  military  enterprise  metii 
j  tated  by  the  former,  has  not  been  questioned. 
If  this  enterprise  wa«  against  Mexico,  it  would 
amount  to  a  high  misdemeanor;  if  against  any 
of  the  territories  of  the  United  States,  or  if  in 
its  progress  the  subversion  of  the  government  of 
the  United  States  in  any  of  their  territories  wa< 
a  mean  clearly  and  necessarily  to  be  employed, 
if  such  mean  formed  a  substantive  part  of  the 
plan,  the  assemblage  of  a  body  of  men  to  effect 
it  would  be  levying  war  against  the  Uiiiti-^i 
States. 

The  letter  is  in  language  which  furnishes  n<» 
distinct  view  of  the  design  of  the  writer.  The 
co-operation,  however,  which  is  stated  to  have 
been  secured,  points  strongly  to  some  expedi- 
tion against  the  territories  of  Spain.  After 
making  these  general  statements,  the  writer  1h'- 
comes  rather  more  explicit,  and  says,  *'  Burr's 
plan  of  operations  is  to  move  down  rapidly  fn>ni 
the  falls  on  the  15th  of  November,  with  the  first 
500  or  1,000  men  in  light  boats  now  coast  met- 
ing for  that  purpose,  to  be  at  Natchez  betwetni 
the  5th  and  15th  of  December,  there  to  uhh\ 
Wilkinson;  then  to  determine  whether  it  will 
be  expedient  in  the  first  instance  to  seize  on.  or 
to  pass  by.  Baton  Rouge.  The  people  of  the 
country  to  which  we  are  going  are  prepared  i«» 
receive  us.  Their  agents  now  with  Burr  sav 
that  if  we  will  protect  their  religion,  and  will 
not  subject  them  to  a  foreign  power,  in  thn*e 
weeks  all  will  be  settled." 

There  is  no  expression  in  these  sentenc*;!^ 
which  would  justify  a  suspicion  that  any  tcrri- 
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tonr  of  the  United  States  was  the  object  of  the 
expedition. 

132*]  *For  what  purpose  seize  on  Baton 
I^uge?  why  engage  Spain  againKt  this  enter- 
prise, if  it  was  designed  against  the  United 
States? 

*•  The  people  of  the  country  to  which  we  are 
going  are  prepared  to  receive  us. "  Tliis  language 
i^  pec'uliarly  appropriate  to  a  foreign  country. 
It  will  not  be  contended  that  the  t^rms  would 
Ik»  inapplicable  to  a  territory  of  the  United 
Suites,  but  other  terms  would  more  aptly  con- 
vey the  idea,  and  Burr  seems  to  consider  him- 
self as  giving  information  of  which  Wilkinson 
was  not  possessed.  When  it  is  recollected  that 
he  was  the  governor  of  a  territory  adjoining 
that  which  must  have  been  threatened,  if  a  ter- 
ritorv  of  the  United  States  was  threatened,  and 
tiiat  he  commanded  the  army,  a  part  of  which 
wjis  stationed  in  that  territory,  the  probability 
that  the  information  communicated  related  to  a 
foreign  country,  it  must  be  admitted,  gains 
sti-ength. 

'•  Their  agents  now  with  Biur  say,  that  if  we 
will  protect  their  religion,  and  will  not  subject 
them  to  a  foreign  power,  in  three  weeks  all  will 
U-  settled." 

This  is  apparently  the  language  of  a  people 
whr>,  from  the  contemplated  change  in  their 
political  situation,  feared  for  their  religion,  and 
feared  that  they  would  be  made  the  subjects  of 
a  foreign  power.  That  the  Mexicans  should 
entertain  these  apprehensions  was  natural,  and 
would  readily  be  oelieved.  They  were,  if  the 
representation  made  of  their  dispositions  be 
correct,  about  to  place  themselves  much  in  the 
l)ower  of  men  who  professed  a  different  faith 
from  theirs,  and  who,  by  making  them  depend- 
ent on  England  or  the  United  States,  would 
subject  them  to  a  foreign  power. 

That  the  people  of  New  Orleans,  as  a  people, 
if  renlly  engaged  in  the  conspiracy,  should  reel 
the  same  apprehensions,  and  require  assur- 
ances on  the  same  points),  is  by  no  means  so 
r>bviou8. 

There  certainly  is  not  in  the  letter  delivered 
to  General  Wilkinson,  so  far  as  the  letter  is  laid 
Ix^fore  the  court,  one  syllable  which  has  a 
1 33*]  necessary  or  a  natural  reference  *to  an 
enterprise  against  any  territory  of  the  United 
States. 

That  the  bearer  of  this  letter  must  be  consid- 
ereil  as  acquainted  with  its  contents  Is  not  to  be 
controverted.  The  letter  and  his  own  declara- 
tions evince  the  fact. 

After  stating  himself  to  have  passed  through 
New  York,  and  the  western  states  and  territo- 
ries, without  insinuating  that  he  had  performed 
on  his  route  any  act  whatever  which  was  con- 
nected with  the  enterprise,  he  states  their  object 
to  be,  "to  carry  an  expedition  to  the  Mexican 
I^rovinces. " 

This  statement  may  be  considered  as  explana- 
tory of  the  letter  of*  Col.  Burr,  if  the  expres- 
sions of  that  letter  could  be  thought  ambigu- 
ous. 

But  there  are  other  declarations  made  by  Mr. 
Swartwout,  which  constitute  the  difficulty  of 
this  case.  On  an  inquiry  from  General  Wilk- 
inson, he  said,  "this  territory  would  be  revo- 
lutionized where  the  people  were  ready  to  join 
them,  and  that  there  would  be  som6  seizing,  he 
NUppased,  at  New  Orleans." 
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If  these  words  import  that  the  government 
established  by  the  United  States  in  any  of  its 
territories,  was  to  be  revolutionized  by  force, 
although  merely  as  a  step  to,  or  a  means  of  ex- 
ecuting some  greater  projects,  the  design  was 
unquestionably  treasonable,  and  any  tissemblage 
of  men  for  that  purpose  would  amount  to  a 
lewing  of  war.  But  on  the  import  of  the  words 
a  difference  of  opinion  exists.  Some  of  the 
judges  suppose  they  refer  to  the  territory  against 
which  the  expedition  was  intended ;  others  to 
that  in  which  the  conversation  was  held.  Some 
consider  the  words,  if  even  applicable  to  a  terri- 
tory of  the  United  States,  as  alluding  to  a  revo- 
lution to  be  effect^jd  by  the  people,  rather  than 
by  the  party  conducteci  by  Col.  Burr. 

But  whether  this  treasonable  intention  be 
really  imputable  to  the  plan  or  not,  it  is  admit- 
ted that  it  must  have  been  carried  into  execution 
by  an  open  assemblage  of  *men  for  that  |*134 
purpose,  previous  to  the  arrest  of  the  prisoner, 
in  order  to  consummate  the  crime  as  to  him; 
and  a  majority  of  the  court  is  of  opinion  th'at 
the  conversation  of  Mr.  Swartwoivt  affords  no 
sufficient  proof  of  such  assembling. 

The  prisoner  stated  that  *'  Col.  Burr,  with  the 
support  of  a  powerful  association  extending 
from  New  York  to  New  Orleans,  was  levying 
an  armed  body  of  7,000  men  from  the  slate  of 
New  York  and  the  western  states  and  territo- 
ries, with  a  view  to  carry  an  expedition  to  the 
Mexican  territories." 

That  the  ass(x:iation,  whatever  may  be  its 
purpose,  is  not  treason,  has  been  already  stated. 
That  levying  an  army  may  or  may  not  be 
treasoqT,  and  that  this  depends  on  the  intention 
with  which  it  is  levied,  and  on  the  point  to 
which  the  parties  have  advanced,  has  been  also 
stated.  The  mere  enlisting  of  men,  without 
assembling  them,  is  not  levying  war.  The 
qMestion,  then,  is,  whether  this  evidence  proves 
Col.  Burr  to  have  advanced  so  far  in  levying 
an  army  as  actually  to  have  assembled  them. 

It  is  argued  that  since  it  cannot  be  necessary 
that  the  whole  7,000  men  should  have  asscni- 
bled,  their  commencing  their  march  by  detach- 
ments to  the  place  of  rendezvous  must  be  suf- 
ficient to  constitute  the  crime. 

This  position  is  correct,  with  some  qualifica- 
tion. It  cannot  be  necessary  that  the  whole 
army  should  assemble,  and  that  the  various  parts 
which  are  to  compose  it  should  have  combined. 
But  it  is  necessary  that  there  should  be  an  act- 
ual assemblage,  and,  therefore,  the  evidence 
should  make  the  fact  unequivocal. 

The  traveling  of  individuals  to  the  place  of 
rendezvous  would  perhaps  not  be  sufficient. 
This  would  be  an  equivocal  act,  and  hjis  no 
warlike  appearance.  The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places 
of  partial  to  a  place  of  general  rendezvous, 
would  be  such  an  assemblage. 

The  particular  words  usea  by  Mr.  Swartwout 
are,  that  Col.  Burr  "  was  levying  an  armed 
body  of  7,000  men."  *If  the  term  levy-  [*135 
ing,  in  this  place,  imports  that  they  were  as- 
sembled, then  such  fact  would  i^mount,  if  the  in- 
tention be  against  the  United  States,  to  levying 
war.  If  it  barely  imports  that  he  was  enlisting 
or  engaging  them  in  liis  service,  the  fact  would 
not  amount  to  levying  war.  It  is  thought  suf- 
ficiently apparent  that  the  latter  is  the  sense  in 
which  the  term  was  used.     The  fact  alhided  to. 
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if  taken  in  the  former  sense,  is  of  a  nature  ao  to 
force  itself  upon  the  public  view,  that  if  the 
anny  had  then  actually  assembled,  either  to- 
gether or  in  detachments,  some  evidence  of 
such  tissembling  would  have  been  laid  before 
the  court. 

The  w^ords  used  by  the  prisoner  in  reference 
to  seizing  at  New  Orleans,  and  borrowing  per- 
haps by  force  from  the  bank,  though  indicating 
a  (fesign  to  rob,  and  consequently  importing  a 
high  offense,  do  not  designate  the  specific  crime 
of  levying  war  against  the  United  States. 

It  is,  therefore,  the  opinion  of  a  majority  of  the 
court, that  in  the  case  of  Samuel  Swart wout  there 
is  not  sufficient  evidence  of  his  levying  war 
against  the  United  Stales  to  justify  hiscomnfit- 
ment  on  the  charge  of  treason. 

Against  Erick  Bollman  there  is  still  less  testi- 
mony. Nothing  has  been  said  by  him  to  sup- 
port the  charge  that  the  enterprise  in  which  he 
was  engaged  had  any  other  object  than  was 
stated  in  tlie  letter  of  Col.  Burr.  Against  him. 
tlierefore,  there  is  no  eviden(;e  to  support  a 
charge  of  tveat^n. 

Tliat  both  of  the  prisoners  were  encraged  in  a 
most  culpable  enteiT)rise  against  the  clominions 
of  a  power  at  peace  witli  the  United  States, 
those  who  admit  the  affidavit  of  (General  Wilk- 
inson cannot  doubt.  But  that  no  part  of  this 
crime  was  committed  in  the  Di.strict  of  Colum- 
bia is  apparent.  It  is,  therefore,  the  unanimous 
opinion  of  the  court  that  they  cannot  be  tried 
in  this  district. 

136*]  *The  law  read  on  the  part  of  the  pn)8- 
ecution  is  understood  to  apply  only  tojoffenses 
committed  on  the  high  seas,  or  in  any  river, 
haven,  basin  or  bay,  not  within  the  jurisdiction 
of  any  particular  state.  In  those  cases  there 
is  no  court  which  has  particular  cognizance  of 
the  crime,  and,  therefore,  the  place  in  which 
the  criminal  shall  be  apprehended,  or,  if  he*be 
apprehended  where  no  court  has  exclusive  juris- 
diction, that  to  which  he  shall  be  first  brought, 
is  substituted  for  the  place  in  which  the  offense 
was  committed. 

But  in  this  case,  a  tribunal  for  the  trial  of  the 
offense,  wherever  it  may  have  been  committed, 
had  been  provideil  by  Congress;  and  at  the  place 
where  the  prisoners  were  seized  by  the  authority 
of  the  commander  in  chief,  there  existed  sucli 
a  tribunal.  It  would,  too,  be  extremely  danger- 
ous to  say,  that  because  the  prisoners  w^ere  ap- 
prehended, not  by  a  civil  magistrate,  but  by 
the  military  power,  there  could  be^venby  law 
a  right  to  try  the  persons  so  seized  m  any  place 
which  the  general  might  select,  and  to  which 
he  might  direct  them  to  be  carried. 

The  act  of  Congress,  which  the  prisoners  are 
supposed  to  have  violated,  describes  as  offen- 
ders those  who  begin  or  set  on  foot,  or  provide, 
or  prepare,  the  means  for  any  military  expedi- 
tion or  enterprise  to  be  carried  on  from  thence 
against  the  dominions  of  a  foreign  prince  or 
slate  with  whom  the  United  States  are  at  peace. 

There  is  a  want  of  precision  in  the  descrip- 
tion of  the  offense  which  might  produce  some 
difficulty  in  deciding  what  cases  would  come 
within  It.  But  several  other  questions  arise, 
which  a  court  consisting  of  four  judges  finds 
itself  imable  to  decide,  and,  therefore,  as  the 
crime  with  which  the  prisoners  stand  charged 
has  not  been  committed,  the  court  can  only  di- 
rect them  to  be  discharged.     This  is  done  with 
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the  less  reluctance  because  the  discliarge  dtx-s 
not  acquit  them  from  the  offense  which  there  is 
probable  cause  for  supposing  they  have  com- 
mitted, and  if  those  whose  duty  it  is  to  pnrtect 
the  nation,  by  prosecuting  offenders  againnt  thi' 
laws,  shall  suppose  *those  who  have  [*137 
been  charged  with  treason  to  be  proper  objei-ts 
for  punishment,  they  will,  when  possessed  of 
less  exceptionable  testimony,  and  when  able  to 
say  at  what  place  the  offense  has  been  commit - 
ted,  institute  fresh  proceedings  again.<tt  them. 

Ai>proved-7  Wheat.  42 ;  7  Pet.  57S«  581 :  14  Id.  a»i. 
(Sae;  6  Hoyr.  824 :  14  How.  119, 146 ;  18  Id.  317 ;  4  Wall. 
110 ;  8  Id.  97,  08 ;  18  Id.  106 ;  2  Ben,  431 ;  1  Bond  20(j. 

Cited— 641 ;  7  Pet.  573 ;  14  Pet.  628 ;  5  How.  1H9, 191 ; 
7How.  1,  81;  Id.  87;  14  Id.  132;  6  Wall.  318, 334 ;  Hid. 
97 ;  18  Id.  166 ;  7  Otto68;  10 Id.  282, 875:  2  Wall.  Jr. 2ie: 
1  Bald.  91,  59i;  2  Ben.  4^*2:  1  Bond  202;  3Blatcbf.4;{S: 
5  Id.  82, 306,  308 ;  3  Cliff.  55 ;  Deady  314 ;  2  Abb.  V.  S. 
146, 373 ;  McAll.  72, 73 ;  1  SpnifiTue  30O ;  Id.  594 :  Tarn- v 
267  :  1  Wood.  &  M.  406, 436 ;  Id.  440, 448. 

See  1  Craneb  C.  C.  873 ;  Id.  541. 


SKILLERN'S  EXECUTORS 
MAY'S  EXECUTORS. 

If  the  obllffee  of  a  bond  obtain  titles  in  his  own 
name  for  part  of  the  lands,  the  asalg-nment  of 
which  to  the  nbligror  was  the  consideration  of  the 
b<»Dd,  and  suffer  the  titles  to  the  residue  of  the 
lands  to  be  lost  by  the  non-payment  of  taxes,  h 
court  of  equity  will  not  lend  its  aid  to  carry  into 
effect  a  Jua^ment  at  law  upon  the  t>ond. 

A  court  or  equity  will  annul  a  contract  which  tlv 
defendant  has  failed  to  perform,  and  cannot  per- 
form, on  his  part. 

ERROR  to  the  district  court  of  the  Unite<l 
States  for  the  district  of  Kentucky,  in  chan 
cerv. 

The  facte  of  the  case,  as  they  appear  upon 
the  record,  are  as  follows: 

Skillem  put  into  the  hands  of  Richard  Ma\ 
several  land  warrants  to  locate  in  Kentucky, 
under  an  agreement  that  May  should  have  hjilf 
the  land  for  locating  the  whole,  who  acconiindy 
located  the  quantity  of  3,500  acres  in  tlie  naSit* 
of  Skillem,  but  not  to  his  satisfaction,  and  the 
matter  was  not  settled  between  them  at  the  timi- 
of  Robert  May's  death,  when  his  interest  in  tht- 
lands  so  located  descended  to  his  son.  John 
May,  the  defendants'  testator.     Skillem  after 
wards  came  to  an  affreement  with  John  Mav. 
on  the  6th  of  March,  1785.  by  which  Skillefn 
was  to  assign  to  John  May  one  military  warrant 
for  200  acres  of  land,  and  all  the  treasurv  war- 
rants located  in  the  name  of  Skillem  with  Xlw 
entries  and  locations  made  thereon,  which  as- 
signmt^nt  was  on  the  same  day  executed,   but 
never  lodged  in  the  land  office,  or  the  office  of 
the  surveyor  of  the  coui^ty  where  the  lan<i> 
were  situated.     In  consideration  of  this  assign- 
ment, and  in  full  of  all  demands  by  Skillem 
agtiinst  the  representatives  of  Rotiert  May'^ 
estate,  John  May  gave  to  Skillem  a  bond,  dated 
March  6th,  1785,  to  convev  to  Skillern  1,00() 
acres  of  the  land  to  which  Robert  May  was  en 
titled  at  his  death,  and  which  remained  iinsur 
veyed,  to  be  chosen  by  Skillem  before  the  lotli 
ofJune,  1786.    *It  was  also  agreed  by  [*138 
another  writing  of  the  same  date,  that  if  Skil 
lem  would  give  up  the  bond  for  1.000  8cn>. 
John  May  should  convey  to  him  1,100  acres  of 
other  lancT  described  in  the  writing,  and  Skill 
crn  wiis  to  make  his  election  of  the  one  or  tlir 
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other  before  the  Ist  of  October,  1786.  This  la.st 
agreement  was  afterwards  canceled,  and  a  bond 
in  lieu  thereof  given  by  John  May  to  Skillern, 
dated  October  the  9th,  1787,  to  convey  to  the 
latter  on  or  before  the  1st  of  December.  1788, 
"eleven  hundred  acres  of  first  rate  elk-horn 
land,  well  waterwl,  and  lying  withiu  ten  miles 
of  Lexington." 

Skillern,  notwithstanding  the  assignment  of 
his  militAry  and  treasury  warrants  to  John 
May.  afterwards  obtained  patent**  thereon  for 
1 ,05()  acres,  of  the  value  of  4,416  dollars  and 
m  c'^'nt'*. 

There  was  no  evidence  that  Skillern  ever 
offered  to  convey  those  lands  to  May.  or  his 
representatives. 

The  ])ond  of  6th  of  March,  1785,  and  that  of 
the  9th  of  October,  1787,  were  both  fraudu- 
lently placed  by  Skillern  in  the  hands  of  his 
agent,  for  the  purpose  of  enforcing  payment  of 
lx>th.  The  agent,  supposing  both  l)onds  to  be 
due,  entered  into  an  agreement  with  John 
May's  executors,  the  present  defendant's,  for 
the  discharge  of  the  bond  of  6th  of  March, 
1785,  and  the  same  was  given  up  by  ftkillern's 
ai^ent  to  the  defendants,  with  a  receipt  thereon. 
But  the  agent  finding  afterwards  that  the  bond 
of  6th  of  March,  1785,  was  vacated  by  that  of 
the  9th  of  October,  1787,  refused  to  carry  that 
agreement  into  effect,  but  brought  an  action  of 
covenant  upon  the  condition  of  the  last-men- 
tioned bond,  and  recovered  damages  to  the 
amount  of  8,433  dollars  and  83  cents. 

John  May  devised  his  lands  to  his  executors 
for  the  payment  of  his  debts,  and  this  bill  was 
})rought  by  Skillern  in  his  life-time  to  subject 
ihe  same  to  the  payment  (»f  the  judgment  re- 
covered at  law.  Fending  this  suit  in  chancery, 
Skillern  died,  leaving  mfant  heirs,  and*  the 
suit  was  revived  in  the  name  of  his  executors. 
Sixty  acres,  part  of  the  1,050  acres,  liad  been 
<r)ld  for  the  payment  of  the  state  tax  due  from 
i:i9*]  Skillern,  *and  the  two  tracts  of  300 
and  250  acres  had  been  sold  for  the  direct  tax 
due  to  the  United  States,  but  were  redeemed 
by  the  purchaser  of  the  60  acres. 

After  the  filing  of  this  bill,  and  after  the 
death  of  Skillern,  John  May's  executors  filed  a 
cross  bill  against  Skillem's  executors,  and  it 
was  agreed  that  both  suits  should  be  tried  at 
the  same  time. 

The  court  l)elow  decrec»d  a  perpetual  injunc- 
tion as  to  4,416  dollars  and  66  cents,  part  of 
the  judgment  at  law,  the  same  being  the  value 
of  the  1,050  acres  patented  in  the  name  of  Skil- 
lern, and  decreed  payment  of  the  residue  out 
of  the  real  estate  of  John  May,  unless  it  should 
be  otherwine  paid,  by  a  day  named  in  the  de- 
cree. 

Both  parties  sued  out  their  writ  of  error. 

H.  Clay,  for  Skillem's  executors. 

C.  Lee,  for  May's  executors. 

It  was  contended,  in  behalf  of  May's  execu- 
tors, 

Ist.  That  inasmuch  as  l)oth  bonds,  viz.,  that 
for  1,000  acres,  and  that  for  1,100  acres,  were 
given  for  one  and  the  same  consideration,  a 
<liscliarge  of  either  was,  in  equity,  a  discharge 
of  both;  and  that  having  discharged  the  first 
bond  by  a  new  engagement,  the  executors  of 
Skillern  could  not,  in  equity,  claim  satisfaction 
of  either. 

2d.  That  Skillern,  having  taken  to  his  own 
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use  part  of  the  land  which  he  had  agreed  to 
assign  to  May  as  a  consideration  of  the  bonds, 
could  not  enforce  them  in  equity. 

M.  That  as  Skillern  had  sulfVre(i  a  i)art  of 
the  lands  to  be  lost,  by  not  paying  the  taxes, 
he  had  thereby  made  himst^lf  chargeable  for 
the  lands,  and  had  in  fact  received  a  full  equiv- 
alent for  the  consideration  of  the  bonds;  and, 
therefore,  there  ought  to  have  bi»en  a  decree 
for  a  perpetual  injunction  as  to  the  whole 
amount  of  the  'judgment  at  law;  espe-  [*140 
cially  as  the  fact  of  fraud  on  the  part  of  Skill- 
ern is  expressly  found  by  the  jury.  The  half 
of  3,500  acres  was  all  he  was  entitled  to,  if  his 
conduct  had  been  fair.  But  as  it  luis  been 
found  otherwise  by  a  jury,  a  court  of  chancery 
ought  not  to  have  given  its  aid  to  enforce  any 
part  of  the  judgment  at  law. 

For  Skillem's  executors  it  was  said,  that  it 
was  not  in  the  power  of  Skillern  alone  to  put 
an  end  to  the  contract.  That  by  surveying  and 
patenting  the  lands,  he  had  saved  them  from 
forfeiture  for  not  surveying  within  the  time 
limited  by  law.  That  although  the  lands  had 
been  sold  for  taxes,  yet  the  redemption  enun'd 
to  the  benefit  of  the  right  owner. 

The  jury  found  the  value  of  the  1.050  i«Tes' 
of  land,  but  not  the  value  of  the  title.     Tin* 
land  may  be  worth  fifteen  dollars  an  acre,  but 
the  title  may  be  worth  nothing. 

The  patents  had  issued  by  mistake  in  the 
name  of  Skillern,  and  that  mistake  was  owing 
to  Ma>*s  not  having  filed  the  assignment  in  the 
proper  office.  Skdlem's  executors  are  ready 
and  willing  to  transfer  those  titles  to  the  de- 
fendants. • 

This  court  gave  no  other  opinion  in  this  cawe 
than  is  expressed  in  the  following  decree : 

'*  It  is  the  opinion  of  the  court  that  G.  Skill- 
era,  by  acquiring  to  himself  the  legal  estate  to 
1,050  acres  of  land,  the  equitable  right  to  which 
he  had  transferred  to  John  May,  on  the  6th  of 
March,  1785,  (and  having  never  conveyed  or 
offered  to  convey  the  said  lands 'to  May,  or  to 
his  legal  representatives,)  aiid  it  appearing  that 
at  the  time  of  the  decrees  rendered  in  these 
causes,  certain  parts  of  the  said  entri(»s  to 
which  Skillern  had  thus  acquired  the  legal 
title,  and  which  constituted  a  part  of  the  con- 
sideration of  the  bond  on  which  the  judgraeijt 
at  law  was  entered,  had  been  lost  in  conse- 
quence of  the  neglect  of  Skillern  to  pay  the 
taxes  due  thereon,  the  complainants  l)elow  in 
the  original  suit  were  not  entitled  to  the  aid  of 
a  court  of  equity  to  enforce  *the  execu-  [*14 1 
tion  of  the  obligjition  of  the  9th  of  October, 
1787,  or  to  obtain  satisfaction  of  the  judgment 
at  law  founded  thereon. 

"It  is  therefore  decreed  and  ordered,  that 
the  decree  of  the  district  court  rendered  in  the 
original  cause  be  reversed  and  annulled  with 
costs;  and  this  court  doth  remand  the  same  Uy 
the  said  district  court  for  further  proceedings 
to  be  had  therein,  in  order  that  an  equal  and 
just  partition  of  the  8,500  acres  of  land  men- 
tioned in  the  said  a-ssignment  of  the  6th  of 
March,  1785,  be  made  between  the  legal  repre- 
sentatives of  the  said  George  Skillern  and  the 
said  John  May. 

*'And  as  to  so  much  of  the  decree  in  the 
crass  suit  as  enjoins  4,416  dollars  and  66  cent«, 
part  of  fhe  judgment  at  law,  this  court  doth 
affirm  the  same;  and  as  to  the  residue  of  the 
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said  decree,  it  is  decreed  and  ordered,  that  the 
same  be  reversed  and  annulled,  with  costs;  and 
this  court,  proceeding  to  give  such  decree  in 
the  siiid  cross  suit  as  the  said  district  court 
ought  to  have  given,  it  is  further  decreed  and 
ordered,  that  the  judgment  at  common  law 
mentioned  in  the  said  bill  be  perpetually  en- 
joined." 

S.  C.  «  Cranch,  267. 

(Mtod— 10  Wheat.  199 ;  3  Pet.  206 ;  8  Pet.  219 ;  13  Pet. 
;J43;  2  How. 22, 25;  3  How.  425;  6  How. 39, 40;  8  How. 
«11;  11  Wall.  674;  12  Wall.  129;  17  Wall.  283;  1  Bald. 
^m ;  1  Wood.  &  M.  38 ;  2  Id.  80 ;  3  Id.  475, 503 ;  1  Sawy. 
:mO. 


FRENCH'S  EXECUTRIX 

V. 

THE  BANK  OF  COLUMBIA. 

The  indorser  of  a  promissory  note  for  the  accom- 
modation of  the  maker,  is  entitled  to  strict  notice. 

If  the  drawer  of  a  bill  of  exchange,  at  the  time  of 
ditiwiuff  has  a  right  to  expect  that  his  bill  will  be 
honored,  he  is  entitled  to  strict  notice. 

,  PRROR  to  the  circuit  court  of  the  District  of 
1j  Columbia,  sitting  at  Washington. 

This  was  an  action  of  assumpsit  upon  the 
promissory  note  of  W.  M.  Duncanson,  payable 
to  Greorge  French  or  order,  and  by  him  in- 
dorsed to  the  plaintiffs,  for  1,400  dollars,  at  60 
days,  dated  October  10th,  1798,  and  due  De- 
cember 9th-12th. 

On  the  trial  at  law  in  the  court  below,  the 
])lainti$  in  error  took  a  bill  of  exceptions  which 
142*]  stated  the  following  *facts:  that  the 
banking  house  of  the  plaintins  was  situated  in 
Georijetown,  in  the  l)istnct  of  Columbia,  at 
the  time  the  note  became  payable;  in  which 
town  the  defendant's  testator  also  resided. 
That  Duncanson,  the  maker  of  the  note,  lived 
in  the  city  of  Washington,  foiu*  miles  distant 
from  the  bank  of  Columbia.  That  the  last  dav 
of  grace  upon  the  note  expired  with  the  12th 
of  December.  1798.  That  the  defendant's  tes- 
tator was  very  ill,  and  confined  to  his  bed, 
from  the  9th  to  the  14th  of  December,  1798,  on 
which  last-mentioned  day  he  died;  that  the  de- 
fendant proved  his  will  and  took  out  letters 
testamentary  on  the  28th  of  the  same  month. 
That  on  the'  15th  of  December  a  notary  public 
<!alled  at  the  house  of  Duncanson,  the  maker  of 
the  note,  to  demand  payment,  but  was  in- 
formed that  he  had  gone  into  Georgetown, 
whereupon  the  note  was  protested;  that  one 
Weems,  an  agent  of.  the  defendant,  had  notice 
of  the  dishonor  of  the  note  in  January,  1799, 
and  conversed  with  and  endeavored  to  make 
arrangements  with  the  plaintiffs  for  the  same. 

That  the  note  was  indorsed  by  the  defend- 
ant's testator,  without  any  valuable  considera- 
tion passing  from  him  to  any  person  for  the 
sjimc*,  merely  to  accommodate  Duncanson,  the 
maker  of  the  note,  and  to  give  him  a  credit 
with  the  plaintiffs  for  the  amount  thereof,  and 
that  the  plaintiffs  received  the  same  with  a 
knowledge  of  its  being  so  drawn  and  indorsed; 
that  the  defendant's  testator,  in  his  life-time, 
and  the  defendant,  since  his  death,  have  suf- 
fered no  loss  or  injury  from  the  circumstance 
of  the  note  not  having  been  demanded  of  the 
maker  before  the  15th  of  December,  1798,  or  of 
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the  want  of  notice  to  the  defendant's  testator, 
or  to  the  defendant,  other  than  as  aforesaid; 
and  that  the  court,  at  the  plaintiffs'  request, 
thereupon  instructed  the  jury  that  such  laches 
and  neglect  of  the  plaintins,  as  to  a  deipand  on 
the  maker,  and  in  not  giving  other  notice  than 
as  above  stated  to  the  indorser,  does  not  debar 
and  take  away  the  plaintiffs'  right  to  recover 
upon  that  note  in  this  action  against  the  de- 
fendant. 

The  defendant  below  took  another  bill  of 
exceptions  to  the  refusal  of  the  court  to  instruct 
the  jury  that  the  neglect  of  the  plaintiffs,  to  de- 
mand payment  and  to  give  *notice,  as  [*14ii 
before  stated,  discharged  the  defendant  s  testa- 
tor from  all  liability  upon  the  note,  if  the  Jury 
should  be  satisfied  by  the  evidence  that  Dun- 
canson received  the  money  from  the  plaintiffs, 
with  the  assent  of  the  defendant's  testator,  after 
his  indorsement,  and  that  at  the  time  of  the 
drawing  and  indorsing  of  the  note,  it  was  the 
understanding  of  all  parties  that  the  money 
should  be  so  paid;  and  that  such  payment  an(l 
assent  were  a  sufficient  consideration  passing 
from  French  to  Duncanson. 

The  judgment  below  being  for  the  plaintiffs, 
the  defendant  brought  her  writ  of  error. 

Harper,  for  the  plaintiff  in  error. 

The  plaintiffs  below  claimed  a  right  to  recover 
upon  this  note,  notwithstanding  their  laches, 
upon  three  grounds. 

1st.  Because  it  was  an  accommodation  note, 
and  no  consideration  passed  from  French  to 
Duncanson. 

2d.  That  French  had  suffered  no  injury  by 
the  neglect  of  the  plaintiffs ;  and, 

3d.  The  assent  of  the  defendant's  agent,  after 
the  note  became  payable. 

1st.  It  is  not  a  note  for  the  accommodation 
of  the  defendant's  testator,  but  for  that  of  W. 
M.  Duncanson,  the  maker. 

No  man  ought  to  be  held  liable  upon  a  eon- 
tract  further  than  he  has  consented  to  bind  him- 
self. If  this  contract  was  conditional,  he  can- 
not be  absolutely  bound  until  the  condition  has 
been  performed. 

What,  then,  was  the  contract  which  tlie  de- 
fendant's testator  entered  into  by  indorsing  the 
note? 

By  the  law  of  Maryland,  which  must  decide 
this  case,  and  which  on  this  subject  is  precisely 
the  same  as  the  law  of  England,  an  exact 
analogy  exists  between  an  indorsed  promissory- 
note  and  an  accepted  inland  bill  of  exchange. 
*When  an  indorsed  promissory  note,  [*li4- 
payable  to  order,  is  indorsed  by  the  payee,  it  U 
m  truth  an  inland  bill  of  exchange  drawn  by 
the  payee,  in  favor  of  the  indorsee,  upon  the 
maker,  (his  debtor  by  the  note,)  and  by  him 
accepted.  Hence  the  law  with  respect  to  both 
kinds  of  paper  is  the  same.  The  contract  of 
the  first  indorser  of  a  promissory  note  is  the 
same  as  that  of  the  drawer  of  a  bill  of  exchange. 
It  is  an  express,  not  an  implied  contract.  An 
implied  contract  is  that  which  the  law  (to  pre- 
vent a  failure  of  justice)  presumes  the  parties 
to  have  made,  where  they  have  failed  to  make 
an  express  contract  for  themselves;  and  courts 
will  vary  the  terms  of  such  implied  contract 
according  to  the  principles  of  natural  justice. 
But  by  writing  his  name  on  the  back  of  the 
note,  the  indorser  entered  into  an  express  con- 
tract, the  terms  of  which  are  as  well  known,  by 
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a  reference  to  the  law  merchant,  as  if  they  were 
written  at  large  on  the  note.  He  does  not  there- 
by bind  himself  to  pay  at  all  events.  He  only 
says  to  the  holder,  "  if  you  use  due  diligence  in 
demanding  the  money  of  the  maker,  and  he  re- 
(\v*es  to  pay  it,  and  if  you  give  me  reasonable 
notice  thereof,  I  will  pay  you."  It  being,  then, 
a  part  of  the  express  contract  between  tne  par- 
ties, that  the  holder  should  in  reasonable  time 
demand  the  money  of  the  maker,  and  give  due 
notice  of  non-payment  to  the  indorser,  before 
the  latter  can  be  charged,  upon  what  principle 
<-an  a  court  of  justice  dispense  with  the  per- 
formance of  those  precedent  conditions?  There 
is  no  case  upon  a  promissory  note,  in  which 
they  have  been  dispensed  with,  except  in  that 
of  be  Berdt  v.  Alkinmn,  2  K  B.  S36,  and  there 
it  was  done  because  the  maker  of  the  note  was 
known  by  all  the  parties  to  be  insolvent  at  the 
time  of  making  and  indorsing  the  note,  and, 
therefore,  the  contract  of  the  mdorser  in  that 
case  was  not  supposed  to  be  conditional,  but 
ahNolute.  But  the  authority  of  that  case,  al- 
though attended  by  such  special  circumstances, 
is  shaken,  if  not  overruled,  by  the  case  of 
XichoUon  «.  O&uthit,  in  the  same  book,  p.  609, 
where  notice  to  the  indorser  of  a  promissory 
note  was  held  necessary,  although  the  insolvency 
of  the  maker  was  known  to  the  indorser  before 
the  note  became  payable,  and  although  he  in- 
dorsed it  for  the  accommodation  of  the  maker, 
and  merely  to  obtain  him  a  credit.  The  latter 
w  in  its  circumstances  more  like  the  case  now 
14S*J  before  the  court,  ♦than  that  of  De  Berdt 
r.  AtkinMn.  The  judges,  in  giving  their  opin- 
ion in  De  Berdt  v.  Atkinmn,  relied  not  on  the 
aictual  insolvency,  but  on  the  knowledge  of  the 
insolvency  b^  all  th&  parties,  at  the  time  of 
making  and  indorsing  the  note;  whereby  it  ap- 
peared that  the  defendant,  in  that  case,  had  not 
annexed  the  usual  conditions  to  his  contract  as 
indorser;  but  had  waived  them;  and  that  the 
waiver  was  known  to  the  plaintiffs. 

It  is  true  that  in  the  case  of  Nicholetyn  r. 
G*futhit,  it  appeared  that  Burton,  the  other  in- 
dorser, had  put  into  the  defendant's  hands, 
funds  to  meet  the  payment  of  the  note,  but  the 
note  not  having  been  demanded  when  due,  the 
<lefendant  had  paid  away  those  funds.  But  if 
the  defendant  was  not  entitled  to  notice,  he  paid 
away  those  funds  in  his  own  wrong,  and,  there- 
forei  if  any  damage  arose  to  him  in  consequence, 
it  could  not  make  his  case  the  better.  It  may  also 
be  observed  that  the  court,  in  giving  an  opin- 
ion ,  did  not  notice  this  circumstance  as  a  ground 
of  that  opinion;  the  Chief  Justice  seems  to  ex- 
clude a  presumption  of  that  kind,  because  he 
sayi»  that  the  justice  of  the  case  is  with  the 
plaintiff,  which  could  not  be  true  if  the  defend- 
ant had  suffered  damages  imputable  to  the 
laches  of  the  pUintiff .  The  only  ground  upon 
which  the  court  rested  their  opinion  was,  that 
the  form  of  ^aranty  which  the  parties  had 
adopted  required  due  notice  to  the  indorser, 
and  therefore,  although  the  justice  of  the  case 
was  with  the  plaintiff,  they  could  not  dispense 
with  such  notice. 

Upon  this  ground  the  opinion  is  certainly  in- 
consistent with  the  case  of  De  Berdt  p.  Atkin- 
M>n;  for  in  the  latter  the  same  form  of  guaranty 
had  been  adopted,  yet  that  circumstance  was 
not  deemed  sufficient  to  render  notice  necessary, 
in  A  case  where  the  undertaking  of  the  indorser 
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was  to  pay  at  all  events;  an  undertaking  which, 
in  that  case,  was  presumed  from  the  md  that 
the  insolvcnc}'  oi  the  maker  of  the  note  was 
known  to  all  the  parties  at  the  time  of  making 
and  indorsing  the  note.  But  in  the  case  oi 
Nichotmn  «.  Omithit,  the  maker  was  not  in- 
solvent, but  only  embarrassed  at  the  tim^  of  the 
making  and  indorsing  of  the  note,  and  did  not  be- 
come insolvent  until  afterwards,  and  before  the 
note  became  payable,  so  that  there  was  no  cir- 
cumstance upon  which  *to  build  the  [*146 
presumption  that  the  defendant  intended  to 
make  himself  liable  at  all  events. 

The  true  principle  which  will  reconcile  all 
the  cases  upon  this  point  is,  "  that  notice  need 
not  be  given  to  him  who  is  liable  in  the  last  re- 
sort." 

In  the  present  case,  the  insolvency  of  the 
maker  of  the  note  is  not  averred,  nor  anv  other 
circumstance  to  show  that  French  was  hable  in 
the  last  resort. 

If  the  note  had  been  made  by  Duncanson  to 
accommodate  French,  and  French  had  received 
the  money  from  the  bank,  then  indeed  it  might 
have  been  contended,  that  as  French  was  the 
person  liable  in  the  last  resort,  he  was  not  en- 
titled to  notice.  But  the  case  stated  is,  that 
French  indorsed  the  note  to  accommodate  Dun- 
canson, who  received  the  money  of  the  bank. 
The  obligation  of  French,  therefore,  was  simply 
that  of  an  indorser  of  a  promissory  note ;  or  of 
the  drawer  of  an  inland  bill  of  exchange. 

Considered  in  this  point  of  view,  the  plaint- 
iffs rely  upon  those  cases  which  say  that  the 
drawer  of  a  bill  of  exchange,  without  funds,  is 
not  entitled  to  notice. 

It  is  admitted  that  an  analogy  exists  between 
an  indorsed  promissory  note  and  an  inland  bill 
of  exchange.  But  the  analogy  is  not  complete 
until  the  bill  of  exchange  is  accepted. 

There  is  no  case  in  which  notice  has  been 
deemed  unnecessary,  when  the  bill  has  been 
accepted,  except  that  of  Walwyn  t.  8t,  QuinUn, 
I  Bos.  db  PuU.  662,  which  will  be  noticed  pres- 
ently. In  all  the  prior  cases,  in  which  the  want 
of  funds  has  been  holden  as  excusing  the  want 
of  notice,  acceptance  had  been  refus^;  so  that 
the  <}uestion  has  never  arisen  on  an  accepted  bill 
but  in  the  single  case  of  Waltoyn  o.  St.  Ouintin. 

It  is  admitted  that  it  has  been  decided,  that  if 
the  drawer  has  neither  funds  in  the  hands  of  the 
drawee  before  the  bill  becomes  payable,  nor  a 
right  to  draw,  he  is  not  entitled  to  notice;  and 
the  reason  given  is,  because  *he  cannot  J*  14  7 
expect  the  bill  to  be  accepted  and  paid,  and 
therefore  practices  a  fraud  upon  the  holder;  and 
because  he  cannot  suffer  injury  by  the  want  of 
notice.  These  reasons  extend  only  to  the  case 
of  a  drawer  who  has  no  right  to  draw,  and  the 
bill  is  not  accepted;  for  the  acceptance  is  con- 
clusive evidence  that  the  drawer  had  funds, 
(or  credit,  which  is  the  same  thing  in  substance,) 
against  every  person  but  the  acceptor,  in  a  suit 
between  him  and  the  drawer.  If  the  drawee  has 
promised  to  accept  the  bill,  the  drawer  has  a 
right  to  expect  that  his  bill  will  be  accepted,  and 
he  has  practiced  no  fraud  upon  the  holaer  of  the 
bill.  PTotice  of  non-acceptance,  and  a  fortiori 
of  non-payment  of  such  a  bill,  may  be  very 
material  to  the  drawer,  as  he  would  be  thereby 
liable  for  interest,  damages  and  costs,  which  he 
would  have  a  right  to  recover  over  against  the 
drawee  who  had  thus  violated  his  faith,  in  not 
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honoring  his  bill  according  to  a  promise:  and 
by  the  want  of  such  notice  the  drawer  may  lose 
his  remedy  against  the  drawee  by  his  insolven- 
cy. 

This  may  be  the  case  where  the  drawer 
draws  the  bill  for  his  own  accommodation  with- 
out funds,  and  the  drawee  agrees  to  accept  it  to 
give  the  drawer  a  credit. 

But  in  the  present  ca^e  the  bill  is  drawn,  not 
for  the  accommodation  of  the  drawer,  but  of  the 
drawee,  and  the  drawee  has  not  only  agreed  to 
accept,  but  has  actually  accepted  it ;  and  if  the 
reasons  for  dispensing  with  notice  did  not  apply 
to  that  case,  much  less  can  they  to  this. 

If  a  bill  of  exchange  be  drawn  to  accommo- 
date the  drawee,  the  drawer  has  a  right  to  ex- 
pect that  it  will  be  accepted ;  and  if  accepted, 
has  not  only  a  right  to  expect,  but  to  insist,  that 
it  shall  be  paid,  precisely  m  the  same  manner  as 
if  it  had  been  drawn  upon  funds  in  the  regular 
course  of  mercantile  transactions. 

He  stands  precisely  in  the  same  situation  as  if 
it  had  been  so  drawn. 

In  a  regular  transaction,  if  the  drawee,  having 
funds  after  agreeing  to  accept,  refuse  accept- 
148*1  ance,  the  holder  *may  immediately  call 
upon  the  drawer,  who,  after  taking  up  the  bill, 
may  recover  against  the  drawee  the  principal, 
interest,  damages  and  costs. 

So  if  the  bill  be  drawn  for  the  accommoda- 
tion of  the  drawee,  and  be  not  accepted,  the 
holder  can  immediately  call  upon  the  drawer, 
who  upon  taking  it  up,  may  recover  of  the 
drawee  the  amount  of  the  bill,  with  interest, 
damages  and  costs. 

Immediate  notice  of  non-acceptance  is,  there- 
fore, eaually  necessary  in  both  cases;  a  failure 
of  the  drawee  in  either  case  being  equally  prej- 
udicial to  the  drawer. 

In  a  regular  transaction,  if,  after  acceptance, 
the  acceptor,  having  funds,  refuse  to  pay ;  the 
drawer,  after  taking  up  the  bill,  may  recover 
against  the  acceptor  the  principal,  interest,  dam- 
ages and  costs. 

So  if  a  bill  be  drawn  to  accommodate  the 
drawee,  if,  after  acceptance,  (which  is  the  pres- 
ent case.)  the  acceptor  refuse  to  pay,  the  drawer, 
after  taking  up  the  bill,  may  recover  against  the 
acceptor  in  like  manner. 

If  the  acceptors  in  both  ca.ses  should  become 
insolvent,  both  drawers  would  sustain  precisely 
the  same  injury;  the  one  by  being  unable  to 
withdraw  his  funds,  and  obtain  security  for  the 
interest,  damages  and  costs,  and  the  other  by 
being  unable  to  get  a  reimbursement  of  the  prin- 
cipal, interest,  damages  and  costs,  which  he  had 
been  compelled  to  pay  for  the  accommodation 
of  the  drawee. 

The  two  cases  are  precisely  parallel;  and  if 
notice  is  necessary  in  one  case,  it  is  equally 
necessary  in  the  other. 

If  the  note  of  Christian  to  2  Bla,  Com.  470, 
be  cited,  the  answer  is,  that  the  author  of  that 
note  refera  to  no  case  but  De  Berdt  t.  Atkinwn. 

The  only  case  reported,  which  has  decided 
that  the  drawer  of  an  accepted  bill  is  not  enti- 
tled to  notice,  is  that  of  Wahcyn  r.  St.  Quijttin, 
149*]  i  i^>«.  <fc  Pull.  66:^.  The  *bill  there  was 
drawn  for  the  accommodation  of  the  payee,  and 
the  action  was  by  the  indorsee  against  the  draw- 
er. The  acceptor  had  funds  of  the  payee,  but 
not  of  the  drawer. 

It  is  difficult  to  understand  the  Chief  Justice 
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m  delivering  the  opinion  of  the  court  in  that 
case.  He  says,  "As  far  as  concerns  the  drawer, 
it  is,  what  it  has  been  called,  a  mere  accommo- 
dation." This  is  true,  but  it  was  not  for  his  own 
accommodation,  which  is  the  only  kind  of  ac- 
commodation that  will  justify  the  want  of  m»- 
tice. 

He  then  proceeds,  **And  all  consideration  of 
effects  of  the  drawer  in  the  hands  of  the  accept- 
or may  be  laid  aside."  This  again  is  strictly 
and  literally  true;  but  the  drawer  had  a  fair 
pretense  for  drawing,  and  the  acceptance  wa^^ 
on  the  ground  of  a  fair  mercantile  agreement ; 
for  it  is  stated  that  the  drawee  had  actually  nt- 
cepted  the  bill  on  the  faith  of  funds  put  into  his 
hands  by  the  payee  to  meet  the  payment.  And 
in  the  next  page  his  lordship  says, ""But  it  may 
be  proper  to  caution  bill  holders  not  to  rely  on 
it  as  a  general  rule,  that  if  the  drawer  has  no 
effects  in  the  acceptor's  hands  notice  is  not  nec- 
essary. The  cases  of  acceptances  upon  the 
faith  of  consignments  from  the  drawer  not  come 
to  hand,  ana  the  case  of  acceptances  on  the 
groimd  of  fair  mercantile  agreements,  may  be 
stated  as  exceptions;  and  there  may  be  possibly 
many  others."  In  the  next  sentence,  also,  he 
seems  to  admit,  that  where  the  drawer  has  no 
effects  in  the  hands  of  the  drawee,  yet  if  he  has 
"a  fair  pretense  for  drawing,"  although  it  is  for 
the  purpose  of  raising  money  by  discount  for 
himself,  yet  he  is  entitled  to  notice.  Here,  then, 
is  a  difference  between  the  opinion  and  the  judg- 
ment of  the  court,  which  it  is  difficult  to  recon- 
cile. 

He  proceeds,  "  It  seems  clear  that  notice  can 
be  of  no  use  to  him.  (the  drawer,)  his  situation 
being  this,  that  if  the  acceptor  does  not  pay,  he 
must;  and  may  then,  and  not  till  then,  resort  to 
the  acceptor  to  be  reimbursed;  notice,  therefore, 
can  amount  to  nothing,  since  his  situation  can- 
not be  changed."  So  in  the  case  of  a  real  nego- 
tiation, the  situation  of  the  drawer  is,  that  if 
*the  acceptor  does  not  pay,  he  must;  f*160 
provided  he  has  due  notice.     If  the  Chief  Jus- 
tice  meant  to  say  that  St.  Quintin  was  abeolut^rly 
bound  to  pay  if  the  acceptor  did  not,  it  waK 
begging  the  question.     But  his  argument  seems 
to  rest  on  the  ground  that  the  drawer  could  not 
resort  to  the  acceptor  until  he  (the  drawer)  had 
paid  the  bill.   But  notice  was  necessary  to  him. 
that  he  might  know  where  to  apply  to  take  up 
the  bill,  before  the  acceptor  should  become  in- 
solvent.    Notice  might  also  be  of  use  to  him, 
even  before  payment,  as  he  might  take  meas- 
ures to  get  security  from  the  acceptor,  to  in- 
demnify hitn  against  the  bill  when  it  should 
come  back  to  him.  His  situation  would  certain- 
ly be  very  much  changed  by  the  want  of  notice, 
if  the  acceptor  should  become  insolvent  after 
the  bill  became  payable;  for  if  due  notice  had 
been  given,  he  might  have  taken  up  the  bill, 
and  compelled  the  acceptor  to  repay  him  the 
money. 

His  lordship,  with  great  force  of  reasoning, 
says,  "Perhaps,  indeed,  notice  ought  never  to 
be  dispensed  with,  since  it  is  a  part  of  the  same 
custom  of  merchants  which  creates  the  duty: 
especially  as  the  grounds  for  di8]>ensing  withit 
are  such  as  cannot  influence  the  conduct  of  the 
holder  of  a  bill,  at  the  time  when  be  is  to  deter- 
mine whether  he  will,  or  will  not,  give  notice: 
for  ninety-nine  times  in  a  hundred  he  cannot 
know  whether  the  drawer  have  or  have  not  rf- 
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f«-ts  in  the  hands  of  the  acceptor,  or  for  whose 
Aocominodation  the  bill  was  drawn.  It  has, 
however,  been  resolved  in  many  quses  where  the 
drawer  has  had  no  effects  in  the  hands  of  the 
acceptor,  that  notice  might  be  dispensed  with." 
In  this  last  position  his  lordship  was  certainly 
mistaken,  for  there  had  not  then  been  a  single 
decision  that  notice  was  not  necessary  to  tne 
drawer,  if  the  bill  had  been  accepted. 

He  also  says,  *'  Where  the  drawer  has  no 
effects,  and  has  no  fair  pretense  for  drawing, 
or  where  he  draws  without  having  effects  in- 
tended to  be  applied  in  payment,  and  only  for 
the  purpose  oi  raising  money  by  discount  for 
himself,  and  d fortiori  for  the  acceptor,  which 
is  this  case,  it  is  fairly  deducible  from  the  cases 
151*]  *which  have  been  resolved,  that  notice 
need  not  be  given." 

It  ia  difficult  to  conceive  why  there  should 
ix>  a  stronger  reason  for  dispensmg  with  notice 
to  a  drawer  for  the  accommodation  of  the  ac- 
ceptor, than  to  a  drawer  for  his  own  accommo- 
dation. Indeed  in  the  former  case,  there  is  no 
reason  for  dispensing  with  notice  which  will 
not  apply  to  every  possible  case. 

The  case  of  Whitfield  v.  Samge,  i  Bo9.  d: 
Ihtil,  g77,  has  settled  the  point  that  the  insolv- 
ency of  the  acceptor  will  not  dispense  with 
notice  to  the  drawer. 

2.  The  second  ground  on  which  the  plaint- 
iffs rest  their  claim  to  recover  is,  that  the  de- 
fendant has  shown  no  actual  damage  by  reason 
of  the  want  of  notice. 

But  if  the  drawer,  for  the  accommodation  of 
the  acceptor,  is  as  much  entitled  to  notijce  as 
the  drawer  upon  actual  funds,  there  is  no  more 
reason  why  the  drawer  should  be  bound  to 
show  actual  damage  in  one  case  than  in  the 
other.  It  cannot  be  because  he  has  paid  no  con- 
sideration for  the  bill,  because,  in  the  case  of 
a  bill  drawn  on  actual  funds,  although  the 
drawer  pays  a  consideration  when  he  deposits 
the  funds,  yet  he  also  receives  the  considera- 
tion from  the  payee  when  he  delivers  the  bill, 
s()  that  when  he  has  drawn  and  delivered  the 
bill,  he  is  nothing  out  of  pocket;  he  has,  in 
ftict,  parted  with  nothing.  What  he  gave  he 
has  received. 

In  the  present  case,  although  French  paid 
nothing  to  Duncanson,  yet  he  received  nothing 
from  the  bank;  so  that  he  stands  exactly  in  the 
same  situation  as  if  he  had  paid  Duncanson  the 
whole  money  and  received  the  same  amount 
from  the  bank.  In  either  case  nothing  rested 
with  French;  and  he  stood  precisely  in  the 
same  situation  as  if  he  had  loaned  the  money  to 
Duncanson  upon  his  note,  and  had  afterwards 
got  the  money  from  the  bank  upon  the  same 
note. 

152*]  •  *3.  As  to  the  third  ground  on  which 
the  action  is  attempted  to  be  supported,  it  is 
sufficient  to  say  that  the  case  stated  in  the  bill 
of  exceptions  shows  nothing,  at  most,  but  an 
attempt  to  compromise  with  the  bank,  without 
a  knowledge  of  the  fact  of  want  of  notice,  or 
of  the  law  arising  upon  that  fact. 

Mason,  contra,  contended  that  French  was 
to  be  considered  as  the  drawer  of  a  bill  of  ex- 
change without  funds,  and.  therefore,  not  enti- 
tled to  notice,  and  cannot  set  up  the  want  of  it 
m  a  defense,  unless  he  can  show  that  he  has 
actually  sustained  an  injury  by  such  want. 
(Jiitty,  68, 88 
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No  consideration  passed  from  French  to  Dun 
canson.     If  French  had  paid  Duncanson  for 
the  bill,  then  that  money  would  have  been 
funds  of  French  in  the  hands  of  Duncanson, 
upon  which  French  might  have  drawn. 

The  burden  of  proof  lies  on  French  to  show 
that  he  had  funds,  or  that  he  has  suffered  actual 
loss  by  the  want  of  notice. 

In  the  CAse  of  De  Berdt  v.  Atkinson,  the  in- 
solvency of  Brown  did  not  affect  the  question, 
and  was  not  relied  on  by  the  court.  When 
Brown  signed  the  note,  he  was  notoriously 
insolvent,  but  he  might  have  become  solvent 
when  the  note  became  due.  There  is  only  one 
ground  upon  which  that  case  can  be  supported, 
and  that  is  that  it  was  an  accommodation  note, 
and  governed  by  the  same  principle  as  a  bill 
drawn  without  funds.  Buller's  opinion  is 
strong  that  notice  is  only  requisite  in  a  fair 
mercantile  transaction  for  value  received  in  the 
regular  course  of  trade.  The  same  doctrine  is 
laid  down  by  Christian,  in  his  note  ioSBl,  Com. 
470.  The  case  of  Nichohon  v.  Oouthit  is  not 
contradictory  to  that  of  De  Berdt  v.  Atkinson. 
The  latter  case  turned  upon  the  fact  that  the 
defendant  had  suffered  a  loss  by  the  want  of 
notice;  he  having  given  up  a  security  which  he 
held. 

The  case  of  Walwyn  v.  St.  Quintin  only  de- 
cides the  old  point,  that  notice  is  not  necessary 
if  the  drawer  has  no  funds. 

*Harper,  in  reply.  [*153 

It  is  said  that  it  must  be  a  mercantile  trans- 
action. A  mercantile  transaction  is  a  transac- 
tion usual  among  merchants;  and  bills  drawn 
for  accommodation  are  more  frequent  among 
merchants  than  bills  drawn  upon  funds. 

The  true  principle  is,  that  the  lex  mercatoria 
having  fixed  the  terms  of  this  species  of  con- 
tract, a  man  is  supposed  to  contract  accordingly. 

It  is  said  that  a  bill  drawn  without  funds  is 
not  a  mercantile  transaction ;  but  a  man  may 
fairly  draw  on  what  he  supposes  to  be  funds, 
but  may  be  deceived. 

A  merchant  may  agree  to  accept,  or  to  give 
credit,  or  to  lend  the  money;  a  bill  drawn  under 
such  circumstances  would  be  a  fair  and  regular 
mercantile  transaction. 

The  fallacy  of  the  argument  is,  that  it  was 
not  an  accommodation  to  French,  but  to  Dun- 
canson. 

French  selected  this  form  of  guaranty,  and 
is  entitled  to  all  its  privileges. 

February  28.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court. 

The  material  Question  in  this  case  is,  whether 
a  person  who  inaorses  a  promissory  note  for  the 
accommodation  of  the  drawer,  l>e  discharged 
from  the  responsibility  which  the  indorsement 
creates,  by  the  failure  of  the  holder  to  demand 
payment  of  the  maker  in  the  usual  time,  and 
to  give  notice  to  the  indorser  that  the  note  is 
not  paid. 

That  by  the  general  rule  of  law  the  omission 
to  demand  payment  from  the  maker  when  the 
note  becomes  payable,  and  to  give  notice  to  the 
indorser  that  payment  has  been  refused,  dis- 
charges the  indorser.  is  admitted;  *but  [*154r 
from  this  general  rule  of  law  exceptions  exist, 
and  the  counsel  for  the  defendants  in  error 
contend  that  the  case  stated  is  comprehended 
in  one  of  these  exceptions. 

It  is  laid  down  as  an  exception  to  the  general 
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rule,  in  its  application  to  bills  of  exchange,  that 
if  the  drawer  has  no  effects  in  the  hands  of  the 
drawee,  notice  ,of  the  dishonor  of  the  bill  may 
be  dispensed  with;  and  the  case  of  an  indorser 
of  a  promissory  note  for  the  accommodation  of 
the  maker,  is  said  to  come  within  the  same  rea- 
son and  the  same  law. 

The  correctness  of  this  position  will  be  best 
tested  by  considering  the  reason  of  the  rule, 
and  the  reason  for  the  exception. 

Why  is  it  that  notice  must  immediately  be 

given  to  the  drawer  that  his  bill  is  dishonored 
y  the  drawee?  It  is  because  he  is  presumed 
to  have  effects  in  the  hands  of  the  drawee,  In 
consequence  of  wliich  the  drawee  ought  to  pay 
the  bill,  and  that  he  may  sustain  an  mjury  by 
acting  on  the  presumption  that  the  bill  is  actu- 
ally paid.  The  law  requires  this  notice,  not 
merely  as  an  indemnity  against  actual  injiuy, 
but  as  a  security  against  a  possible  injury  which 
may  result  from  the  laches  of  the  holder  of  the 
bill.  To  this  security,  then,  it  would  seem,  the 
drawer  ought  to  remain  entitled,  unless  his 
case  be  such  as  to  take  him  out  of  the  reason  of 
the  rule. 

A  drawer  who  has  no  effects  in  the  hands  of 
the  drawee,  is  said  to  be  witliout  the  reason  of 
the  rule,  and,  therefore,  to  form  an  exception 
to  it. 

This  has  been  laid  down  in  the  books  as  a 
positive  qualification  of  the  rule,  but  has  sel- 
dom been  so  laid  down,  except  in  cases  where, 
in  point  of  fact,  the  drawer  had  no  right  to  ex- 
pect that  his  bill  would  be  honored,  and  could 
sustain  no  injuir  by  the  neglect  of  the  holder 
to  give  notice  of  its  bein^  dishonored.  In  rea- 
son it  would  seem,  tliat  m  such  cases  only  can 
the  exception  be  admitted,  and  that  the  neces- 
sity of  notice  ought  to  be  dispensed  with  only 
155*]  in  those  cases  where  *notice  must  be 
unnecessary,  or  immaterial  to  the  drawer. 

The  reasoning  of  the  judges,  in  most  of  the 
cases  which  have  been  citm,  would  seem  to 
warrant  this  restriction  of  the  exception. 

The  case  of  BikerdOce  «.  BoHman  was  a  bill 
drawn  by  a  debtor  on  his  creditor,  without  a 
single  accompanying  circumstance  which  could 
raise  an  expectation  that  the  bill  would  be  ac- 
cepted or  paid.  Notice  in  this  case  was  declared 
to  be  unnecessary.  Justice  Ashhurst  ^ves  as 
a  reason  for  this  opinion,  that  the  drawmg  was 
in  itself  a  fraud.  This  reason  must  be  consid- 
ered as  additional  to  the  general  ground  on 
which  the  case  was  placed  in  the  argument, 
which  was,  that  the  want  of  notice  could  not 
possibly  affect  the  drawer.  The  particular 
reason  given  by  Justice  Ashhurst  for  his  opin- 
ion, is  clearly  inapplicable  to  any  case  in  which 
the  drawer  was  justified  in  drawing. 

Into  the  opinion  of  Justice  Buller  some  ^n- 
eral  reasoning  is  introduced,  from  which  it  is 
fairly  deducible  that  he  considered  the  drawer 
as  having  no  right  to  expect  that  the  bill  would 
be  paid,  and  as  heiae  liable  to  no  injury  from 
want  of  notice,  and  that  these  were  the  true 
grounds  of  the  exception. 

He  sa^,  "  If  it  be  proved  on  the  part  of  the 
plaintitf,  Uiat  from  the  time  the  bill  was  drawn 
till  the  time  it  became  due,  the  drawee  never 
had  any  effects  of  the  drawer  in  his  hands,  I 
think  notice  to  the  drawer  is  not  necessarv;  for 
he!  must  know  whether  he  had  effects  in  the 
hands  of  the  drawee  or  not;    and  if  he  had 

580 


none,  he  had  no  right  to  draw  upon  him  and  to 
expect  payment  from  him ;  nor  can  he  be'  in 
jured  by  the  /ion-payment  of  the  bill,  or  the 
want  of  notice  that  it  has  been  dishonored.*' 

These  observations  were,  in  fact,  applicable 
to  the  case,  for  the  drawer  was  the  debtor  of 
the  drawee,  and  had  no  right  to  draw  the  bill, 
nor  reason  to  expect  that  it  would  be  accepted. 

*Thi8  principle  was  recognized  in  [*i50 
GoodaU  et  al.  v.  DoUy,  in  which  the  same  idea, 
so  f ar  aa  respects  the  impossibility  of  injury  to 
the  drawer,  was  repeatea. 

This  point  came  on  again  to  be  considered  in 
the  case  of  Eoger$  r.  ^sphena,  2  T.  R.  7 IS,  in 
which,  as  between  the  drawer  and  drawee  there 
was  no  pretext  of  a  right  to  draw.  It  was  said 
that  a  third  person  had  stated  himself  to  have 
funds  in  the  hands  of  the  drawee ;  that  the  bill 
was  reallv  drawn  on  the  credit  of  those  funds, 
and  that  loss  had  been  actually  sustained  from 
the  want  of  notice.  But  these  facts  formed  no 
part  of  the  case.  If  they  had,  it  is  apparent  that, 
in  the  opinions  of  Lord  Eenyon  and  Justice 
Grose,  they  would  have  been  decisive  in  favor 
of  the  necessity  of  notice,  unless  that  necessity 
had  been  dispensed  with  by  the  subsequent 
conduct  of  the  drawer.  Lord  Kenyon  states 
the  reason  why  notice  need  not  be  given  to  the 
person  who  draws  without  funds  in  the  hands 
of  the  drawee  to  be,  ''  because  the  drawer  must 
know  that  he  had  no  right  to  draw  on  the 
drawee."  The  opinions  of  Lord  Eenyon  and 
Justice  Grose  in  this  respect,  though  not  assented 
to,  were  not  controverted  by  Justice  Ashhmst. 

The  decision  in  Bogen  «.  Stephen%  was  made 
on  the  authority  of  BikerdUce  v.  BoUman. 

It  would  seem  to  be  the  fair  construction  of 
these  cases,  that  a  person  having  a  right  to 
draw  in  consequence  of  engagements  between 
himself  and  the  drawee,  or  in  consequence  of 
consignments  made  to  the  drawee,  or  from  any 
other  cause,  ought  to  be  considered  as  draw- 
ing upon  funds  in  the  hands  of  the  drawee, 
and,  therefore,  as  not  coming  within  the  excep- 
tion to  the  general  rule. 

The  transaction  cannot  be  denominated  a 
fraud,  for  in  such  case  it  is  a  fair  commerdal 
transaction. 

Neither  can  it  be  truly  said  that  he  had  no 
right  to  expect  his  bill  would  be  paid,  for  a 
person  authorized  to  draw  must  expect  his  draft 
will  be  honored. 

*Neither  can  it  be  said  that  he  has  [*157 
virtual  notice  of  the  protest,  and  that  actual 
notice  is  useless,  and  the  want  of  it  can  do  him 
no  injury:  for  this  is  only  true  when  at  the 
time  of  drawing  the  drawer  has  no  reason  to 
expect  that  his  bill  will  be  paid. 

A  person  having  a  right  to  draw,  and  a  fair 
right  to  expect  that  his  bill  will  be  honored, 
would  not  come  within  the  reason  of  the  excep- 
tion, and,  therefore,  it  may  well  be  contended, 
ought  not  to  be  brought  within  the  exception 
itself. 

This  doctrine  appears  to  be  contradicted  in 
the  case  of  WcUwjfn  v.  8t.  QuifUin. 

In  that  case  the  bill  was  drawn  to  accommo- 
date the  indorser,  who  had  previously  placed 
securities,  on  which  he  wished  to  raise  money, 
in  the  hands  of  the  acceptor;  but  the  drawer 
had  no  effects  in  his  hanos.  It  was  determine 
that,  in  this  case,  notice  to  the  drawer  was  un- 


necessary. 


Cmiidi  4. 


1807 


French's  Executrix  v.  The  Bank  op  C!olumbia. 


15^ 


If  this  detennination  should  be  considered 
without  examining  the  reasoning  on  which  it 
viras  founded,  the  reader  would  conclude  that 
the  single  circiuustance  of  drawing  without 
funds  in  the  hands  of  the  drawee  belonging  to 
the  drawer,  subjected  him,  without  notice,  to 
the  payment  of  his  bill,  if  dishonored,  at  any 
period  of  time  when  not  barred  by  the  act  of 
limitations;  and  that  no  demonstration  of  his 
perfect  right  to  draw,  or  of  the  loss  to  which 
the  want  of  notice  had  exposed  him,  could  re- 
lieve him  from  the  claim  of  the  holder  of  the 
bill.  For  in  this  case,  the  drawee  having  accept- 
ed on  funds,  the  drawer  had  a  right  to  expect 
that  the  bill  would  be  paid,  could  not  be  charge- 
able with  fraud  in  drawing,  nor  required  to 
prepare  other  funds  to  prevent  the  disgrace  and 
mjury  of  his  bUl's  being  dishonored,  or  to  take 
measures  to  secure  himself  against  the  acceptor 
or  indorser.  He  does  not  appear  to  have  come 
within  any  one  reason  assigned  in  the  cases  of 
Bikerddke  v.  BoUman,  or  of  Sogers  v.  Stephana,  for 
the  exception  stated  in  those  cases  to  the  gen- 
eral rule. 

l^H*]  *This  induces  the  necessity  of  exam- 
ining w^ith  particular  attention  the  reasons  given 
bv  the  judge,  wliich  must  be  considered  as  ex- 
planatory^ of  the  decision. 

In  delivering  the  opinion  of  the  court,  Lord 
Chief  Justice  Eyre  said,  *'The  true  fact  is, 
that  this  was  the  acceptor's  bill,  and  not  the 
drawer's."  "  The  transaction  in  this  case  was 
a  mode  by  which  the  acceptor  advanced  a  sum 
of  money*  to  the  payee,  and  the  drawer  was  a 
mere  instrument  of  the  acceptor."  "  It  seems 
clear,  that  notice  can  be  of  no  use  to  him,  his 
situation  being  this,  that  if  the  acceptor  do  not 
pay,  he  must,  and  may  then,  and  not  till  then, 
resort  to  the  acceptor  to  be  reimbursed.  No- 
tice, therefore,  can  amount  to  nothing,  for  his 
situation  cannot  be  changed." 

It  is  observable  that  the  principle  supposed  to 
be  laid  down  in  the  cases  previously  adjudged 
as  constituting  the  reason  for  the  exception  is 
here  expressly  recopiized,  and  forms  the  great 
and  operative  motive  for  the  judgment  of  the 
court.  It  is,  that  notice  could  be  of  no  use, 
that  the  drawer  could  not  avail  himself  of  it, 
that  he  could  take  no  step  which  would  in  any 
manner  change  his  situation,  that  he  could  have 
no  recourse  against  the  acceptor  until  he  paid 
the  biU. 

In  no  case  is  the  reason  of  the  exception  more 
explicitly  given,  and  the  only  ditficulty  is  to 
apply  the  reasoning  to  the  facts  as  reported. 

The  court  seem  to  have  supposed,  that  since 
the  drawer  could  not  maintain  an  action  against 
the  acceptor  until  he  had  taken  up  the  bill,  that 
it  was  perfectly  useless  to  enable  him,  by  prop- 
er notice,  to  employ  those  otfier  various  means 
which  he  might  have  taken  to  secure  himself. 
Such  is  not  the  reasoning  of  the  judges  in  the 
cases  previously  decided;  and  this  reasoning 
certainly  woula  not  be  permitted  to  apply  to  an 
indorser  who  had  given  value  for  the  bill,  not 
knowing  that  it  was  drawn  without  funds  in 
the  hands  of  the  drawee.  Yet,  he  would  be 
unable  to  recover  from  the  drawer  until  he  had 
taken  up  the  bill. 

150*]  *If  an  action  could  not  have  been 
maintained,  might  not  the  drawer  have  effects 
of  the  drawee  in  his  hands  which  he  might  re- 
tain; or  might  not  various  other  means  of  sav- 
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ing  himself  be  neglected,  in  consequence  of  the 
opinion  that  the  bill  would  be  paid  ?  If  this 
might  be,  how  can  it  be  true  that  notice  can  be 
of  ho  use  to  him? 

If  the  fact  even  be  that  the  drawer  could 
only  sue  the  acceptor  in  such  a  case  as  this, 
after  having  himself  discharged  the  bill,  still 
he  ought  to  have  notice,  that  he  might  immedi- 
ately take  it  up  for  the  purpose  of  proceeding 
agamst  the  acceptor. 

The  reasoning  of  Lord  Chief  Justice  Eyre, 
to  be  perfectly  consistent  with  itself  and  with 
the  principles  laid  down  in  previous  decisions, 
would  seem  to  be  predicated  on  an  understand- 
ing on  the  part  of  the  drawer  when  the  bill  was 
drawn,  that  it  was  not  to  be  paid  by  the  ac- 
ceptor; or  on  the  idea  that  a  bill  drawn  without 
funds  is  not  a  Commercial  transaction,  and  not 
subject  to  commercial  rules. 

The  presumptions  are  rendered  the  stronger 
from  the  cases  afterwards  stated,  in  which  a 
drawer  without  funds  in  the  hands  of  his 
drawee  would  still  be  entitled  to  notice.  These 
are  "  acceptances  on  the  faith  of  consignments 
from^the  drawer  not  come  to  hand,"  and  "  ac- 
ceptances on  the  ground  of  fair  mercantile 
agreement;"  to  which,  he  says,  may  possibly 
be  added  many  others. 

If  the  exception  admits  of  these  exceptions 
and  of  many  others,  it  would  be  difficult  to  ap- 
ply it  to  any  case  of  a  fair  transaction,  where 
the  drawer  had  really  a  right  to  draw,  unless  it 
he  supposed  not  to*  be  governed  by  the  law 
merchant. 

The  judge  next  proceeds  to  describe  the  case 
in  which  notice  is  not  reauisite. 

He  says,  *'  Wliere  the  drawer  has  no  effects, 
and  has  no  fair  pretense  for  drawing,  or  where 
he  draws  without  effects  intended  to  be  applied 
in  payment,  and  only  *for  the  purpose  F  IBO 
of  raising  money  by  discount  for  himself,  and 
d  fortiori  for  the  acceptor,  it  is  fairly  deducible 
from  the  cases  that  notice  need  not  be  given. " 

It  is  not  only  necessary  that  the  drawer  should 
have  no  effects,  but  also  that  he  should  have  no 
fair  pretense  for  drawing.  Now  he  may  have 
a  fair  pretense,  as  in  the  case  of  a  "fair  mer- 
cantile agreement,  "  without  hiiving  any  funds 
in  the  bands  of  the  drawee,  Which  notice  of 
non  acceptance  of  the  bill  might  enable  him  to 
withdraw ;  and  yet  in  such  case  it  would  appear, 
from  the  language  of  the  court,  that  notice 
could  not  be  dispensed  with. 

"Where  he  draws  only  for  the  purpose  of 
raising  money  by  discount  for  himself,  and  d 
fortiori  for  the  acceptor,"  notice  need  not  be 
given. 

Where  he  draws  solely  for  the  purpose  of 
raising  money  by  discount  for  himself,  he  ex- 
pects to  pay  the  bill,  and  there  is  no  person  to 
whom  he  can  resort  for  repayment.  There  is 
no  person  on  whom  he  can  have  a  legal  or  an 
equitable  demand,  in  consequence  of  the  non- 
payment of  the  bill.  But  how  can  the  same 
reasoning  be  said  to  apply  d  fortiori  to  the  case 
of  the  bill  being  drawn  lot  the  use  of  the  ac- 
ceptor? In  such  case  the  relative  situation  of 
the  parties  must  be  substantially  the  same  as  if 
the  money  raised  on  the  bill  for  the  acceptor, 
were  funds  of  the  drawer  in  his  hands,  on  which 
the  bill  was  drawn.  Every  motive  for  requir- 
ing notice  of  non-payment,  in  the  case  of  a  bill 
drawn  upon  funds,  except  that  which  results 
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from  a  right  to  claim  those  funds  by  a  suit, 
would  apply  to  a  bill  drawn  to  raise  money  for 
the  acceptor,  unless  it  was  understood  at  the 
time  that  the  acceptor  was  not  to  pay  the  bill. 

The  case  of  Wahoyn  c.  St.  Quintin,  tlien, 
can  only  be  supported  on  the  idea  of  an  under- 
standing that  the  drawee  was  not  to  pay  the 
bill,  or  that  a  bill,  drawn,  not  in  the  usual 
course  of  business,  is  a  transaction  to  which 
commercial  rules  do  not  apply. 
161*]  *In  the  case  of  Whitfield  r.  Savage, 
{2  Bos.  d  Pull.  £77,)  the  drawer  had  fimds  in 
the  hands  of  the  acceptor,  and  the  decision 
turned  uix)n  that  point. 

The  reasoning  on  the  cases  of  protested  bills 
has  been  gone  into  the  more  at  large,  because 
it  has  been  considered  as  applicable  to  promis- 
sory notes  indorsed  under  the  Statute  of  Anne, 
which  is  admitted  to  be  in  force  in  Maryland. 

The  indorser  has  been  considered  as  the 
drawer,  and  the  maker  of  the  note  as  the  ac- 
ceptor; and  in  all  cases  of  an  indorsement  for 
an  accommodation,  the  indorser  is  likened  to  a 
drawer  without  funds  in  the  hands  of  the  ac- 
ceptor. 

Where  the  money  raised  upon  the  note  is 
received  by  the  indorser,  so  that  the  note  is 
discounted,  in  truth,  for  his  accommodation, 
not  for  that  of  the  maker,  he  is  unquestionably 
without  funds  in  the  hands  of  the  acceptor, 
must  expect  to  pay  the  note  himself,  and  can- 
not require  notice  of  its  non-payment  by  the 
maker.  But  the  same  reasons  do  not  appear  to 
exist  where  the  note  has  been  discounted  for 
the  maker.  In  that  case  the  funds  which  repre- 
sent the  note  are  in  the  hands  of  the  maker,  or, 
to  use  the  language  applicable  to  bills,  m  the 
hands  of  the  acceptor  before  the  draft  becomes 
payable;  the  drawer  had  a  right  to  draw,  and 
had  a  ri^ht  to  expect  that  his  bill  would  be  paid. 
Upon  principles  of  reason  and  of  justice,  then, 
it  would  seem  that  notice  of  non-payment  could 
be  as  little  dispensed  with  in  this  case,  as  if  he 
had  himself  paid  the  money  to  the  maker  of 
the  note,  and  then  received  it  from  the  bank, 
or  as  if  the  note  had  been  given  him  for  a  pre- 
vious debt,  and  had  been  discounted  for  his 
own  use. 

Notice  of  non-payment  by  the  maker  is  nec- 
essary, because  the  undertaking  of  the  in- 
dorser is  conditional  and  wherever,  in  fact,  the 
transaction  is  such  that  the  maker  of  the  note 
ought  in  justice  to  pay  it,  and  is  bound  ulti- 
mately to  make  it  good,  it  would  seem  reason- 
able that  payment  should  be  demanded  from 
him,  and  that  reasonable  notice  of  non-payment 
should  be  given  to  the  mdorser. 
162*]  *If,  however,  the  course  of  decisions 
be  otherwise,  the  indorser  of  the  note  for  the 
accommodation  of  the  maker  must  come  within 
the  exception  which  dispenses  with  notice  in 
this  case. 

The  caws  which  have  been  adjudged  in  Eng- 
land on  promissory  notes,  are  anterior,  in  point 
of  lime,  to  the  cases  of  Wnlwyn  r.  St.  Quintin, 
and  of  Whitfield  v.  Savage. 

The  first  which  has  been  cited  is  De  Berdt 
r.  Athinmn.  This  note  was  indorsed  for  the 
accommodation  of  the  maker,  the  indorser  well 
knowing  at  the  time  that  the  maker  was  insolv- 
ent. Four  judge**  who  tried  the  cause  were 
unanimously  of  opinion,  that  want  of  notice 
did  not  discharge  the  indorser.      The  opinion 
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of  the  Chief  Justice  was  founded  on  the  known 
insolvency  of  the  maker,  and  the  consequent 
impossibility  that  loss  could  be  sustain^  by 
the  indorser  from  want  of  notice.  The  opinion 
of  Justice  Buller  was  founded  on  the  circum- 
stance that  the  note  was  indorsed  for  the  ac- 
commodation of  the  drawer.  He  stata<»  explic- 
itly^, that  the  general  rule  is  only  applicable  to 
fair  transactions,  and  by  fair  transactions  he 
means  ''bills  or  notes  given  for  value  in  the 
ordinary  course  of  trade." 

Justices  Heath  and  Rooke  accorded  in  the 
decision,  but  whether  for  the  reasons  assiened 
by  the  Chief  Justice,  or  for  those  assigned  by 
Justice  Buller,  or  for  both,  does  not  appear. 

The  same  point  came  on  to  be  considered  in 
the  case  of  NichoUion  r.  Gouihit. 

This  was  a  strong  case,  because  the  indorne- 
ment  was  made  in  consequence  of  a  previous 
engagement  on  the  part  of  the  incforser  to 
guarantee  the  payment  of  a  debt  due  from  the 
maker  of  the  note,  who  appears,  from  the  trans- 
action, to  have  been  in  bad  circumstances  at 
the  time,  and  who  became  insolvent  before  the 
note  was  payable.  From  his  connection  with 
the  maker,  and  from  other  circumstances,  the 
indorser  must  have  known  that  the  maker  would 
not  pay  the  note,  and  it  was  the  ♦un-  r*163 
derstanding  of  all  parties  that  it  should  oe  paid 
by  the  indorser. 

The  justice  of  the  case  was  said  to  be  clearly 
in  favor  of  the  plaintiff,  and  under  an  impres- 
sion that  the  want  of  notice  in  this  case  could 
not  injure  the  plaintiff,  the  Lord  Chief  Justice 
had  at  the  trial  instructed  the  jury  that  it  w&s 
unnecessary,  and  indeed  that  it  might  be  con- 
sidered as  received  by  anticipation. 

In  this  case  the  note  was  not  made  merely  to 
raise  money,  but  was  made  to  pay  a  debt.  The 
indorser,  however,  gave  no  value  for  it.  and. 
if  likened  to  the  drawer  of  a  bill  of  exchange, 
he  had  drawn  without  funds  in  the  hands  of 
the  acceptor,  and  with  a  knowledge  that  the 
acceptor  would  not  pay  the  bill. 

But  in  the  argument  in  favor  of  a  new  trial, 
the  counsel  contended  that  the  law  upon  a 
promissory  note  was  different,  in  this  respect, 
from  the  law  on  a  bill  of  exchanse,  and  though 
notice  of  the  dishonor  of  a  bill  drawn  without 
funds  in  the  hands  of  the  drawee  need  not  be 
given,  yet  the  rule  in  the  case  of  promissor>' 
notes  is  totally  different,  and  notice  must  in 
all  cases  be  ^ven  to  the  indorser. 

In  delivenng  the  opinion  of  the  court,  Lord 
Chief  Justice  Eyre  assented  to  this  distinction, 
and  admitted  the  rule  with  respect  to  notice  to 
the  indorser  to  be  as  stated.  He,  therefore, 
reversed  his  own  decision  at  JVmi*  Priii$,  and 
granted  a  new  trial  upon  the  strict  law,  con- 
trary to  his  ideas  of  the  justice  of  the  case. 

Heath  and  Rooke  concurred  in  this  opinion. 
Buller  was  not  present,  and,  rea»onins  from 
his  opinion  in  the  case  of  De  Berdt  r.  Autiwunt, 
it  is  probable  he  would  not  have  concurred  in 
the  decision  of  this  case. 

However,  then,  the  law  may  be  with  recard 
to  the  drawer  of  a  bill  of  exchange  who  from 
other  circumstances  may  fairly  draw,  but  who 
has  no  effects  in  the  hands  of  the  drawer,  it 
seems  settled  in  England,  by  the  case  of  JVir^w/- 
mn  r.  Oouthit,  that  the  laV  with  regard  to  a 
promissory  note  is  different,  and  that,  if  iu 
*any  case  where  the  note  is  made  for  [•164 
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thi*  l)euefit  of  the  maker,  notice  to  the  indoraer 
iiin  be  disp<»nsed  with,  it  is  onlv  in  the  case  of 
nn  in««olvency  known  at  the  time  of  indorse- 
ment. 

In  point  of  reason,  justice,  and  the  nature  of 
tli<*  undertaking,  there  is  no  case  in  which  the 
hidorser  is  better  entitled  to  demand  strict  no- 
tice than  in  the  case  of  an  indorsement  for  ac- 
<-(>mmodation,  the  maker  having  received  the 
vahie. 

This  court  is  of  opinion  that  the  circuit 
<-ourt  erred  in  directing  the  jury  that  the  laches 
•of  the  plaintiffs,  in  failing  to  demand  payment 
of  the  maker  of  the  note,  and  to  give  notice  of 
non-payment  to  the  indorser,  did  not  deprive  the 
pluintins  of  their  remedy  against  the  indorser, 
wmd.  therefore,  the  judgment  rendered  in  this 
<'ase  is  reversed,  and  the  cause  remanded  for 
further  trial.     A  new  trial,  with  instructions, 

Judgment  recersed. 

Cited— 3  Cranch  C.  C.  310 ;  6  Cranch  50 ;  7  Pet.  147 ; 
10  Pot.  577 ;  Id.  678 ;  2  Brook.  27. 


HOPKIRK  v.  BELL. 

The  act  of  limitations  of  Vlrgrlnta  Is  no  bar  to  a 
British  creditor's  demand  on  a  promissory  note, 
•dated  21st  August,  1772.  although  one  of  the  plaint- 
iffs was  in  the  country  after  the  treaty  of  peace, 
viz.,  in  1784.aDd  remained  here  until  his  death  In  1785. 

THIS  case  was  again  certified  from  the  cir- 
cuit court  for  the  district  of  Virginia. 

It  appeared  upon  the  triaf,  in  addition  to  the 
facts  .stated  in  the  former  report  of  the  case,* 
1  hat  Andrew  Johnston,  one  of  the  partners  of 
she  house,  trading  under  the  firm  of  Alexander 
Spiers,  John  Bowman  &  Co.,  of  whom  the 
])1aiDtiff  is  the  surviving  partner,  came  to  this 
<'»mntry  after  the  treaty  of  peace  in  1783,  viz., 
in  the  spring  of  1784.  and  aied  here  in  1785, 
but  that  no  other  partner  of  the  firm  has  been 
in  this  country  at  any  time  since  the  treaty  of 
pcare. 

('.  Lee,  for  the  plaintiff,  cited  ,i  DaU.  e^O, 
-'4  A  ^81,  Ware  p.  Hylton. 
165»]  *February  28.  The  Court  ordered 
it  to  be  certified  as  their  opinion  that,  under  all 
the  circumstances  stated,  the  act  of  limitations 
of  Virginia^ was  not  a  bar  to  the  plaintiff's  de- 
mand on  the  note  of  21st  August,  1772. 

S.  C.  3  Cranch  454. 

nied— 1  Cranch  C.  C.  488;  14  Pet.  412;  8  Wall.  541 ; 
10  Wall.  222;  1  Dill.  386. 


HICKS  et  at,  v.  ROGERS. 

Ill  Vermont,  tenants  in  common  may  maintain  a 
jDitit  action  of  ejectment. 

THIS  wjis  a  case  certified  from  the  circuit 
court  for  the  district  of  Vermont,  the  judges 
4>f  that  courr^  being  opposed  in  opmion  upon 

1.— See  ante,  vol.  3,  p.  454. 

2.— The  Honorahle  W.  Paterson,  late  Associate 
«J  ustioe  of  the  Supreme  Court  of  the  United  States, 
4tnd  the  Honorable  Blijah  Paine,  district  Judife. 
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the  question,  whether  the  plaintiffs,  devisees  of 
a  tract  of  land  to  be  equally  divided  between 
them,  could,  under  the  will,  support  a  joint  ac- 
tion of  ejectment.  The  declaration  did  not  set 
forth  the  title  of  the  plaintiffs,  otherwise  than 
by  the  following  averment.  "  Of  which  tract 
or  parcel  of  land,  the  plaintiffs,  on  the  6th  day 
of  April,  in  the  year  of  our  Lord  Christ,  one 
thousand  eight  hundred  and  four,  were  well 
seized  and  possessed  in  their  own  riffht,  and  so 
continued  thereof  possessed  until  the  8th  day 
of  April,  in  the  year  last  aforesaid,  when  the 
defendant,  without  law  or  right,  and  contrary 
to  the  will  of  the  plaintiffs,  thereinto  entered 
and  ejected,  e.tpelled,  drove  out  and  amoved 
the  plaintiffs  therefrom,  and  ever  since  hath, 
and  still  doth  keep  out  the  plaintiffs  from  the 
premises,  taking  the  whole  profits  to  himself, 
which  is  t^  the  damage  of  the  plaintiffs  six 
hundred  dollars,  to  recover  which  and  the 
quiet  and  peaceable  possession  of  the  said  prem- 
ises, and  just  costs,  they  bring  this  suit." 

Bradley,  (of  Vermont,)  for  the  plaintiffs,  con- 
tended, 

1st.  That  by  the  common  law  of  Vermont, 
the  words  "equally  to  be  divided  between 
them  "  do  not  make  a  tenancy  in  common,  be- 
cause a  tenancy  in  common  is  not  thereby 
necessarily  implied.  Joint  heirs  in  Vermont 
hold  as  coparceners.  • 

*2d.  That  if  the  plaintiffs  are  tenanto  [*166 
in  common,  yet  they  have  a  right,  by  the  com- 
mon law,  to 'maintain  a  joint  action  for  an  in- 
jury to  their  lands  holden  in  conmion.  («f  Bac. 
Abr.  216.) 

3d.  That  even  if  the  plaintiffs  are  to  be  con- 
sidered as  tenants  in  common,  and  could  not  by 
the  common  law  join  in  an  action  to  recover 
possession,  yet  by  the  statute  of  Vermont  of  2d 
of  March,- 1797,  {Lawi  of  Vermont,  p.  118,  «. 
88,)  they  must  join  in  an  action  for  the  mesne 
profits,  or  rather  no  other  action  is  given  for  the 
mesne  profits  than  an  action  for  the  possession 
itself,  in  which  the  plaintiffs  shall  recover  the 
possession  as  well  as  damages. 

The  words  of  the  act  are,  "  and  in  every  such 
action,"  (ejectment,)  *'  if  judgment  be  rendered 
for  the  plaintiff,  he  shall  recover  as  well  his 
damage  as  the  seizin  and  possession  of  the 
premises."  As,  therefore,  the  action  for  the 
mesne  profits  cannot  be  severed  from  the  action 
of  ejectment,  and  as.  upon  every  principle  of 
law,  tenants  in  common  must  join  in  the  action 
for  the  mesne  profits,  it  follows  that  they  must 
join  in  the  pos.sessory  action  also. 

The  principle  has  also  been  admitted  by  the 
legislature  of  Vermont,  by  the  act  of  29th  of 
October,  1806,  «.  4,  which  declares,  "that  U-n- 
ants  in  common  of  any  lands,  <Sb:c.  ,  may  join  in 
any  action  which  concerns  their  common  inter- 
est in  such  land." 

There  was  no  argument  on  the  part  of  the  de- 
fendant. 

February  23.  The  Court  decided  that  the 
action  was  well  brought,  and  that  the  will 
ought  to  be  received  in  evidence  to  support  the 
declamtion. 
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167»]     *THE  UNITED  STATES 

V. 

ZEBULON   CANTRIL. 


The  act  of  Confirress  of  27tb  of  June,  1796,  to  pun- 
ish frauds  committed  on  the  bank  of  the  United 
States,  is  in  itself  repugnant,  and  will  not  support 
an  indictment  for  knowinRlv  uttering  as  true,  a 
false,  forg-ed,  and  counterfeit  paper,  purporting 
to  be  a  bank  bill  of  the  United  States,  signed  by  the 
president  and  cashier. 

THIS  cose  was  certified  from  the  circuit  court 
of  the  district  of  Georgia,  the  opinions  of 
the  jud^  of  that  court  being  opposed  upon  a 
motion  m  arrest  of  judgment,  upon  a  verdict  of 
guilty  on  the  following  indictment,  viz. 

"  The  jurors,"  &c.  '*  upon  their  oath  present 
that  Zebulon  Cantril,  late,"  &c.  on  the  1st  of 
January,  1806,  "with  force  and  arms,  at  the 
house  of  one  William  Gibson,  in  the  town  of 
St.  Mary*8,"  &c.  "a  certain  false,  forced  and 
counterfeit  paper,  partly  written  and  partly 
printed,  purporting  to  be  a  bank  bill  of  the 
United  States  for  ten  dollars,  si^ed  by  Thomas 
Willing,  president,  and  G.  Simpson,  cashier, 
dated  at  Philadelphia,  the  second  day  of  Sep- 
tember, one  thousand  eight  hundred  and  four, 
payable  on  demand  to  R.  Beatty  or  bearer,  with 
force  and  arms,  did  feloniously  utter  and  pub- 
lish as  a  true  bank  bill  or  the  United  States, 
with  intent  to  defraud  the  said  William  Gibson, 
and  which  said  false,  forged  and  counterfeit 
bill,  partly  written  and  partly  printed,  is  in  the 
words,  figures  and  letters  following,  to  wit:" 
(here  the  bill  was  inserted:)  *'  he  the  said  Zebu- 
lon Cantril,"  "  at  the  said  time  of  uttering  and 
publishing  the  said  false,  forged,  and  counter- 
feit bill,  partly  written  and  partlv  printed,  there 
by  him  in  form  aforesaid,  well  knowing  the 
same  so  by  him  uttered  and  published  to  be 
false,  forged  and  counterfeited,  against  the 
form  of  the  statute  in  that  c&se  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States." 

The  reasons  assigned  in  arrest  of  judgment 
were, 

1.  That  the  indictment  is  insufficient  and  re- 
pugnant, inasmuch  as  it  charges  the  prisoner 
with  having  uttered  and  published  as  true,  a 
certain  false,  forged,  and  counterfeit  paper, 
partly  written  and  partly  printed,  pur{K)rling 
to  be  a  bank  bill  of  the  United  States  for  ten 
dollars,  signed  by  Thomas  Willing,  president, 
and  G.  Simpson,  cashier,  &c. 
lOS*]  *2.  Because  the  act  of  Congress,  passed 
the  27th  of  June,  1798,  entitled,  *  An  act  to 
punish  frauds  committed  on  the  bank  of  the 
United  States,"  (vol.  4,  p.  152,)  under  which  the 
prisoner  is  indicted,  or  so  much  thereof  as  re- 
lates to  the  charge  set  forth  in  the  indictment, 
is  inconsistent,  repugnant,  and,  therefore,  void. 

The  words  of  the  act  of  Congress,  so  far  as 
they  describe  the  offense  charged,  are  as  fol- 
lows, viz. : 

"  If  any  person  shall  utter  or  publish,  as  true, 
any  false,  forged,  or  counterfeited  bill  or  note 
issued  by  order  of  the  president,  directors  and 
company  of  the  bank  of  the  United  States,  and 
signed  bjr  the  president,  and  countersigned  by 
the  cashier  thereof,  with  intention  to  defrauJl 
the  said  corporation,  or  any  other  body  politic 
or  person,  knowing  the  same  to  be  falsely  alter- 

584 


ed,  forged  or  counterfeited,  ever^  such  perwin 
shall  be  deemed  and  adjuclged  guilty  of  felony, 
and  being  thereof  convicted,  accoraing  to  the 
due  course  of  law,  shall  be  sentenced,'  ifec. 

The  question  was  submited  without  ar^mciit . 

February  28.  Marshall,  Ch.  J.,  aelivennl 
the  opinion  of  the  Court  tliat  the  judgment 
ought  to  be  arrested,  for  the  reasons  assigutnl 
in  the  record,  and  directed  the  opinion  to  Ik*^ 
certified  accordingly. 

The  same  order  was  made  in  the  case  of  Tfn- 
United  SUiUs  v.  BayUtt,  for  a  similar  offense. ' 

Cited-ll  Wall.  435,  437. 


♦STHRESHLEY   &   OBANNON  r.    [*li%\> 
'      THE  UNITED  STATES. 

A  collector  of  the  revenue  of  the  United  States, 
after  removal  from  offloev  has  no  authority  to  col- 
lect the  duties  outstanding:  at  the  time  of  his  re- 
moval, and  which  had  accrued  while  he  remained 
in  office,  but  this  power  and  duty  devolves  upon  his 
successor. 

^I^HIS  was  an  action  of  debt,  brought  by  the 
L  United  States  in  the  district  court  of  'Ken- 
tucky district  for  the  penalty  of  an  official  bond 
given  by  Sthreshley,  with  Obannon  as  his  sure- 
ty, dated  the  13th  of  September,  1796,  the  con- 
dition of  which  was,  "that  whereas  the  said 
Thomas  Sthreshley  is  appointed  under  the  act.^ 
of  Congress  la^in^  duties  upon  spirits  distilled 
within  the  United  States,  and  upon  stills,  a 
collector  of  the  revenue  which  shall  or  may 
arise,  by  virtue  of  the  several  acts  of  Congress ; 
to  be  computed  from  the  first  day  of  July,  1796, 
and  to  continue  until  revoked  by  the  supervisor 
within  the  counties  of  Fayette  and  Clarke, 
bein^  the  lirst  division  of  the  first  survey  of  tbe^ 
district  of  Ohio. 

"Now  if  the  said  Thomas  Sthreshley,  hi.s 
heirs,  executors  or  administrators,  shall  well 
and  truly  superintend  the  several  distilleries  and 
stills,  and  collect  all  other  duties  by  law  m^uir- 
ed  of  him,  as  mentioned  in  his  said  commission, 
in  his  division;  shall  do  and  perform  all  the 
several  duties  which  by  law  is  or  shall  be  re- 
quired to  be  done  at  or  within  the  same;  shall 
collect  the  duties  arising  thereon  according  f o^ 
law,  and  duly  account  for  and  pay  the  same  to 
the  supervisor  of  the  said  district,  or  some  other 
oflScer  of  the  United  States  duly  authori/ied: 
then  this  obligation  to  be  void,*or  else  to  remain 
in  full  force  and  virtue." 

The  defendants  pleaded,  Ist.  General  per- 
formance; and,  2<1.  That  the  appointment  of 
Sthreshley  was  revoked  on  the  Ist  of  July,  1797, 
and  that  he  faithfully  executed  and  dischargetl 
all  the  duties  of  his  .said  office  according  to  law, 
accruing  from  the  said  first  day  of  July,  1796. 
until  the  first  day  of  July,  1797,  inchisfve,  and 
all  things  relative  thereto. 

The  breach,  assi^ed  in  the  replication,  wa^. 
that  Sthreshley  "did  not  well  and  truly  account 
for  and  pay  *to  the  supervisor  of  tlie  P170 
district  in  Iiis  said  obligation  mentioned,  or  to 
any  other  officer  of  the  United  States  duly  au- 

1.— An  act  of  Congress  was  passed  at  the  sewion 
1806-1807,  to  amend  the  law  in  this  respect. 
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thorized  to  receive  the  same,  the  several  duties 
arising  and  accruing  within  his  said  division 
during  his  continuance  in  office,  under  the  laws 
of  the  United  States  and  his  said  commission, 
and  which,  by  virtue  of  the  said  obligation  and 
commission,  the  said  laws  of  the  United  States 
did  require  him  to  account  for  and  pay  over; 
but  hath  failed  therein  and  is  in  arrear  to  the 
said  United  States  in  the  sum  of  two  thousand 
one  hundred  and  seventy-one  dollars  and  twenty- 
nine  cents,  and  three-fourths  of  a  cent;"  upon 
which  breach  an  issue  was  tendered  and  joined ; 
upon  the  trial  whereof  a  bill  of  exceptions  was 
taken  by  the  defendants  to  the  refusal  of  the  court 
to  admit  evidence  that  at  the  time  of  the  revoca- 
tion of  his  commission,  there  were  outstanding 
and  uncollected  by  him  duties  to  the  amount  of 
2,285  dollars  and  §8  cents  which  had  accrued 
during  his  continuance  in  office,  and  which 
constituted  part  of  the  account  charged  against 
him,  and  for  the  balance  whereof  me  present 
suit  was  brought ;  and  that  the  defendant  had 
delivered  over  to  his  successor  in  office  true 
accounts  of  the  said  outstanding  duties,  for  col- 
lection. 

This  evidence  was  rejected  under  the  opinion 
that  the  defendant,  alUiough  his  commLs.sion 
was  revoked,  had  authority,  and  was  in  law 
bound,  to  collect  all  the  outistanding  duties 
which  had  accrued  during  his  continuance  in 
office. 

The  verdict  and  judgment  in  the  court  below, 
being  in  favor  of  the  United  States,  the  defend- 
ants Drought  their  writ  of  error. 

H.  Marshall,  for  the  plaintiffs  in  error,  sug- 
gested a  doubt  whether  the  bond  was  not  void, 
masmuch  as  there  was  no  law  of  the  United 
States  which  authorized  the  supervisor  to  de- 
mand it,  or  required  the  officer  to  give  it. 

Johnson,  J.  How  can  that  question  arise 
upon  the  plea  of  performance? 

H.  Marshall.  If  the  bond  is  totally  void,  it 
will  not  support  a  judgment  under  any  form  of 
pleading.  He  did  not,  however,  mean  to  press 
the  objection. 

1 7 1^  *The  principal  question,  viz. ,  whether 
the  power  of  the  officer  to  collcjct  the  outstand- 
ing duties  which  had  accrued  w^liile  ho  was  in 
ofnce,  ceased  with  his  removal,  was  submitted 
without  argument. 

Rodney  (Attorney  General)  referred  the  court 
to  the  law*s  of  the  L  nited  States,  rol.  J,  p.  304,  *• 
5,  6',  16;  vol.  2,  p.  8S;  vol.  3,  p.  80,  421'  and  vol. 
4,  p.  19 L 

February  28.  Marshall,  Ch.  J.,  delivered 
the  unanimous  opinion  of  the  ('ourt,  that  the 
power  of  the  officer  to  collect  the  outstanding 
duties  ceased  upon  his  removal  from  office,  ana 
devolved  upon  his  successor.  A  contrary  con- 
struction would  be  extremely  injurious  to  the 
revenues  of  the  United  States,  and  could  not 
have  been  intended  by  the  legislature. 

The  officer  can  only  be  liable  to  pay  over  the 
money  he  has  collected,  unless  he  is  charged 
with  a  neglect  of  duty  in  not  collecting. 

In  the  present  case  the  breach  &sMigned  is  for 
not  paying,  and  no  breach  is  assigned  in  not 
collecting,  the  duties.  The  bill  of  exceptions 
shows  that  the  defendant  Stlireshley  had  paid 
over  and  accounted  for  all  the  duties  he  had 
collected. 

JttdgmeiU  reterned. 

ated—1  Gall.  74. 
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Loose  and  va^ue  expfesslnns  in  an  entry  of  land 
in  Kentuclcy,  may  be  rendered  sufficiently  certain, 
by  the  reference  to  natural  objects  mentioned  in 
the  entry,  and  by  comparlnj?  the  courses  and  dis- 
tances of  the  lines  with  those  natural  objects. 

ERROR  to  the  district  court  of  Kentucky,  in 
a  suit  in  chancery  in  which  the  plaintinsin 
error  were  the  original  complainants.  The  bill 
complained  that  the  defendant  had  obtained  an 
elder  patent  for  land  covered  by  the  complain- 
ants' elder  entry,  and  prayed  that  the  defend- 
ant might  be  compelled  to  convey  to  them  the 
legal  title. 

The  only  question  was,  whether  the  entry, 
under  which  the  complainants  claim,  described 
the  land  whh  sulficient  certaintv.  It  was  in 
these  words;  "  Number  two  hundred  and  forty 
one,  Thomas  Mandiall  enters  two  thousand 
acres  of  land  on  pari  of  a  militarv  warrant, 
number  one  thousand  three  hundred  and  forty 
nine,  beginning  on  the  bank  of  Green  river 
two  hundred  poles  above  a  beech  tree  marked 
D.  L.  standing  on  the  bank  of  the  river,  a  few 
poles  below  the  mouth  of  a  branch,  and  a  small 
distance  above  the  place  called  Glover's,  upon 
the  opposite  side  of  the  river,  thence  running 
south  seventy-five  degrees  east,  one  thoas»ind 
poles,  thence  north,  twenty-live  degrees  west, 
and  from  the  beginning  up  the  meanders  of  the 
river,  and  binding  thereon  so  far  that  a  line 
parallel  to  the  first  shall  include  the  quantity. 
Entered  August  the  sixth,  one  thousand  seven 
hundred  and  eighty-four. 

The  material  facts  found  by  the  jury,  acconl- 
ing  to  the  practice  of  KentucKy,  were,  that  the 
complainant.s'  entry  was  made  on  the  6th  of 
Augu.«t,  1784.  and* the  defendant's  on  the  day 
following.  That  the  defendants  patent  bean* 
date  on  the  14th  of  June,  1787,  and  the  com- 
plainants' patent  on  the  3d  of  June,  1796,  and 
that  both  patents  include  part  of  the  same 
land.  That  the  Green  river,  and  the  place 
called  Glover's,  were  notorious  by  those  names 
before,  and  at  the  time  of  the  Vomplainants* 
entry.  That  the  watercourse  delineated  on  the 
plat,  by  the  name  of  Big  branch,  is  a  branch 
running  *into  Green  river,  596  poles[*17Ji 
above  the  place  called  Glover's,  and  on  the  op- 
posite side  of  the  river,  and  existed  at  the  time 
of  the  entry.  That  the  beech  tree  represented 
in  the  plat,  stands  on  the  bank  of  Green 
river,  18  poles  l)elow  the  moulh  of  the  Big 
branch,  "and  is  a  very  conspicuous  tree;  and 
that  the  letters  D.  L.  were  marked  at  or  near 
said  tree,  upon  a  beech,  about  November  or 
December,  one  thousand  seven  hundred  and 
eighty-three;"  that  the  l)eginning  corner  of  the 
complainant's  survey  is  on  the  bank  of  Green 
river,  200  poles  next  alx)ve  the  said  l)eech 
tree,  marked  on  the  plat.  That  two  other 
watercourses  empty  into  the  Green  river;  one 
called  Clover  Lick  creek,  below  the  Big  branch 
and  near  to  Glover's;  the  other  called  Embro's. 
Spring  branch,  above  the  Big  branch;  both  of 
which  are  laid  down  on  the  connected  plat. 
The  jury  also  found  that  there  is  a  small  branch 
or  dmin  about  250  yards  long,  running  all  the 
year,  Ixnween  Clover  Lick  creek  and  the  lower 
line  of  the  plaintiffs'  survey,  besides  those  rep- 
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resented  on  the  plat.  That  beech  bounds  all 
along  the  hank  of  Green  river,  opposite  to 
Olover's  Stjition.and  for  a  considerable  distance 
below  and  above,  except  immediately  above 
and  below  the  mouth  of  the  small  branch  or 
drain,  and  that  there  wus  no  proof  that  there 
was  any  l)eech  tree  marked  D.  L.  stand- 
ing on  the  6th  of  August,  1784,  (the  date 
of  the  complainant's  entry,)  upon  the  bank 
of  Green  river  a  few  poles  l)elow  the  mouth 
of  a  branch,  a.s  described  in  the  complainants' 
entry. 

For  the  plaintiffs  in  error,  H.  Marshall  con- 
tended, that  the  entry  was  sufflciently  definite 
in  its  description  of  the  location,  within  the 
meaning  of  the  act  of  Virginia. 

The  Green  river  and  Cfiover's  were  objects 
notorious,  and  respecting  which  there  is  no  dis- 
pute. The  branch  referred  to  in  the  entry,  as 
]>eing  a  small  distance  above  Glover's,  is  found 
at  the  distance  of  596  poles,  which  was  a  rea- 
i4onable  distance,  according  to  the  decisions  in 
the  ca»e»  of  Johnnonv.  Naul,  Craig  v.  HfCrak- 
eu,  and  Mmre  v.  Watkj/rui,  in  Snsed's  Reports, 
pttgea  390,  393,  397,  404,  405. 
1 74*]  *It  is  contended,  that  it  does  not  ap- 
pear that  the  letters  D.  L.  were  on  the  tree  on 
the  6th  of  August,  1784.  But  the  iury  have 
found  that  those  letters  were  marKed  on  a 
beech,  at  or  near  the '  tree  in  question,  in 
December,  1783,  from  whence  a  presumption 
aris&H  that  they  remained  on  the  tree  until  the 
6th  of  August  following,  unless  the  contrary 
be  shown.  For  although  the  jury  have  found 
that  there  was  no  proof  of  their  being  on  the 
tree,  on  the  6th  of  August,  yet  they  have  not 
found  that  they  were  not,  nor  have  they  found 
any  fact  to  rebut  the  presumption  arising  from 
the  existence  of  the  letters  a  few  months  before. 
The  jury  must  have  meant  to  say  that  there 
was  no  positive  and  conclusive  proof,  othel*- 
wise  their  last  finding  contradicts  their  first 
finding,  for  the  presumption  arising  from  the 
airtual  existence  of  the  letters,  is  proof  until 
that  presumption  be  removed. 

•'  At,  or  near,"  means  at,  unless  the  contrary 
IK  shown.     Sliced,  120,  OroiD  v.  Bannon. 

But  if  the  letters  were  not  on  the  tree,  there  is 
still  sufficient  certainty  in  the  location.  Green 
river  and  Glover's  are  admitted  to  be  certain, 
but  it  is  said  the  branch  is  uncertain,  inas- 
much as  there  are  two  other  branches  falling 
into  Green  river,  not  far  from  Glover's.  But 
< 'lover  Lick  creek  is  out  of  the  question,  be- 
<ause  the  course  of  the  river  at  that  place  will 
not  answer  to  the  calls  of  the  entry.  Embro's 
Spring  branch  is  further  from  Glovor's  than 
the  Big  branch,  and  the  nearest  branch  which 
will  satisfy  the  location  ought  to  he  taken. 
The  small  bninch  or  drain,  mentioned  by  the 
jury,  is  not  lo<;ated  on  the  plat,  and  therefore 
we  cannot  say  where  it  ought  to  be  placed. 
Bui  the  jury  have  found  that  beech  trees  do 
not  abound  immediately  above  and  below  it, 
and,  therefore,  it  is  not  probable  that  that  was 
the  branch  referred  to  by  the  entry. 

The  courts  in  Kentucky  have  always  en- 
<leavored  to  sustain  an  entry,  if  by  reasonable 
<'on8truction  it  be  possible.  For  this  purpose 
they  will  reject  an  absurd  or  superfluous  call, 
thev  will  supplv  a  w^ord,  thev  will  consider  a 
<.*iiir  not  proved  as  expunged,  and  although 
there  are  more  allegations  than  are  proved,  yet 
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if  enough  is  proved  to  render  the  entry  suf- 
flciently certain,  the  court  will  support  it. 

*To  support  these  positions,  he  cited  [*17ft 
the  cases  of  ContieUa  v.  Briacoic,  Kenten  r.  M^- 
Oonnel,  and  Pawling  v.  Mereiteth^r,  from 
Hugheft's  ReporU,  p.  15, 16,  45, 169,  and  Gaithtr 
p.  Tilford,  Morgan  r.  Rffbinson,  Bradford  r. 
Allen,  Craig  v.  Jones,  Craig  v.  ifCraken,  and 
Broirn  r.  Johnson,  from  Sneed^s  Rep.  p.  184, 
278,  101,  331,  54,  52,  60. 

H.Clay,for  the  defendant  in  error,  contended, 
that  the  beginning  of  the  location  was  uncer- 
tain, and  therefore  that  the  whole  entry  was 
void.  It  does  not  appear  that  the  letters  D.  L. 
ever  were  marked  on  the  tree,  nor  that  they 
existed  on  any  tree  at  the  time  of  the  entry. 
The  whole  language  of  the  entry  is  uncertain. 
**A  few  poles,  "a  small  distance,"  "a 
branch,"  are  expressions  too  vague  to  support  an 
entry. 

What  is  uncertain  in  point  of  fact,  is  not  a 
subject  of  construction  by  the  court.  To  sup- 
port the  complainants'  entry,  the  court  is  now 
called  upon  not  to  give  a  construction  of  law  to 
the  words  of  the  entry,  but  to  make  a  new  en- 
try in  point  of  fact. 

Identity,  notoriety,  natural  objects,  are  all 
wanting. 

February  28.  Johnson,  J.,  delivered  the 
opinion  of  the  court. 

In  the  argument  of  counsel  in  this  case,  the 
only  point  which  has  been  thought  necessary  to 
dwell  upon,  is  the  legal  certainty  of  the  com- 
plainants' entry.  Pursuing  the  principle  that 
a  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  his 
adversary's,  the  defendant  has  not  entered  into 
any  discussion  relative  to  the  suflSciency  of  his 
claim  to  the  land  in  question.  The  circum- 
stances constituting  what  in  the  courts  of  Ken- 
tucky '  are  denominated  the  calls  of  the  com- 
plainants' entry,  are.  Glover's  Station,  Qreen 
river,  a  marked  tree  on  the  bank  of  the  river, 
and  a  branch  emptying  itself  into  the  river. 
The  two  former  are  notorious,  and  the  inquiry 
is,  can  the  others  be  suflSciently  ascertained  with 
relation  to  them.  We  are  of  opinion  that  they 
can.  The  only  objection  that  can  be  made  to 
the  *identity  of  the  tree  and  branch  [♦17B 
with  relation  to  which  the  complainants  have 
made  their  survey,  and  the  actual  distance  of 
those  objects  above  Glover's  Station,  the  un- 
certaint3%  attendant  upon  calling  for  a  tree  of 
which  a  large  number  grow  along  the  banks 
of  the  river,  and  the  existence  of  another 
stream  emptying  itself  into  the  same  river 
nearer  to  Glover^  Station,  and  which  it  is  con- 
tended will  answer  the  call. 

These  difficulties,  we  are  of  opinion,  are  all 
removed  by  considering  the  courses  called  for 
by  the  complainants  witn  relation  to  the  courses 
o\  the  river. 

Above  Glover's  Station,  and  until  you  reach 
the  bend  of  the  river  above  w^hich  the  com- 
plainants' entry  is  surveyed,  the  courM»  of  the 
river  is  ea.st  and  west.  It  there  assumes  a  dif- 
ferent direction,  and  its  course  is  north  and 
south.  By  surveying  the  entry  at  the  point 
where  the  complainants  have  located  their 
land,  it  assumes  a  shape  adapted  to  the  course 
of  the  river.  At  any  point  below  where  it  is 
situated,  and  until  you  reach  the  place  calk*d 
Glover's  Station,  it  is  impossible  that  it  can  be 
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located.  This  circumstance  is  sufficient,  in  our 
opinion,  to  establiRh  the  branch  which  was  call- 
ed for,  as  it  is  the  first  you  meet  with  above 
tlie  bend;  and  when  that  is  ascertained,  there  is 
uo  longer  any  difficulty  in  locating  the  com- 
plainants* land. 

The  jury  find  that  the  tree  called  for  is  very 
<'0Dspicuou8,  and  that  previous  to  the  date  of 
the  complainants'  entry  a  tree  very  near  the 
>pot  where  that  is  situated  was  marked  D.  L. 
Although  a  tree  of  a  particular  species,  at  a 
<iistance  not  precisely  limited,  may  be  uncertain 
where  that  tree  abounds,  the  impression  of  a 
certain  mark  upon  such  a  tree  is  a  sufficient 
identification,  when  accompanied  with  the 
other  circumstances  of  this  case,  which  might 
have  been  resorted  to  by  a  subsequent  locator 
10  prove  the  identity  of  this  tree. 

m  giving  this  opinion  the  court  is  not  unin- 
fluenced by  an  anxiety  to  save  t^e  early  estates 
acquired  in  that  country.  Such  was  the  laxitv 
of  the  rules  upon  which  the  rights  of  individ- 
uals depended  under  the  land  laws  of  Virginia, 
177*I*that  this  court  feels  a  strong  sense  of 
the  necessity  of  liberality  in  deciding  upon  the 
validity  of  entries. 

The  court,  therefore,  reverses  the  decree  of 
the  district  court,  and  decrees  a  conveyance,  to 
l)e  executed  by  the  defendant  to  the  complain- 
ants, of  that  part  of  the  land  contained  m  his 
patent  which  is  included  in  the  complainants' 
survey,  and  that  each  party  pay  their  own 
roetfl. 

Decree  rewrsed. 

Cited— ao  How.  83;  5  Wall.  886. 


VIERS  and  WIFE  v.  MONTGOMERY. 

A  court  of  equity  will  not  interfere  between  a 
donee  of  land  by  deed,  and  a  devisee  under  a  will 
of  the  donor,  in  a  case  where  there  is  no  fraud. 

Jl^RROR  to  the  district  court  of  Kentucky,  in 
J  a  suit  in  chancery  brought  originallv  by 
Mont^mery  a^inst  W.  M.  viers  and  Fatsy 
his  wife,  late  Patsy  Henly.  to  compel  the  lat- 
ter to  convey  to  the  former  the  legal  estate  in 
<*ertain  lands  in  Kentucky,  which  one  Eben- 
it'/jCT  Brooks,  since  deceased,  conveyed,  by 
4leeds  dated  the  10th  of  November,  1791,  to  the 
<lefendant's  wife,  while  a  widow,  and  which 
Hrooks,  by  his  last  will,  devised  to  the  com- 
plainant Montgomery.  The  bill  charged  that 
the  only  consideration  of  the  deeds  from  Brooks 
to  Patsy  Henly  was,  that  she  should  *'  take  him 
as  her  husband,"  which  she  refused  to  do.  but 
inter-married  with  the  defendant,  W.  M.  Viers. 
It  did  not  aver  that  the  complainant  was  of  kin 
to  the  deceased,  or  that  he  had  any  equitable 
claim  other  than  as  a  devisee.  Nor  did  it 
charge  the  defendant  Patsy  with  any  promise 
of  marriage,  or  any  breach  of  such  a  promise, 
nor  with  fraud  in  obtaining  the  deeds.  The 
will  pi  Brooks,  referred  to  in  the  bill,  calls  the 
iomplainant  his  friend  and  cousin.  The 
iieeds  were  of  bargain  and  sale  in  fee,  and  pur- 
iwrted  to  be  in  consideration  of  1,100^.  Virginia 
currency,  and  contained  a  warranty  against 
Brooks,  and  all  claiming  under  him. 
1  78*1  *The  answer  of  the  defendants  de- 
nied tnat  the  consideration  of  the  deeds  was  as 
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stated  in  the  bill,  and  avers  that  the  defendant 
Patsy,  although  solicited,  always  refused  to 
make  any  promise  of  marriage  to  the  deceased; 
that  he  often  pressed  her  to  accept  his  land, 
which  she  for  some  time  declined;  that  he  de- 
clared he  did  not  expect  any  consideration,  but 
wished  her  to  receive  it  as  a  gift,  and  that  he 
did  not  expect  she  would  marry  him. 

It  alleged  that  Brooks  had  boarded  in  her 
house  some  months,  where  he  had  been  kindly 
and  hospitablv  treated,  without  any  charge  be- 
ing made  agamst  him,  and  suggested  that  this, 
together  with  the  affection  which  he  entertained 
for  her,  but  which  she  always  discountenanced, 
were  his  motives  for  giving  her  the  land.  That 
she  at  last,  by  the  fwlvice  of  her  friends,  ac- 
cepted it,  and  that  when  he  had  executed  the 
deeds  he  voluntarily  declared  himself  to  be 
fully  satisfied,  in  the  presence  of  the  sub- 
scribing witnesses. 

The  facts  found  by  the  jury  were,  that  the 
defendant  Patsy,  by  her  conduct  to  the  de- 
ceased, induced  him  to  suppose  that  she  would 
marry  him,  and  that  this  encoura^ment  or  in- 
ducement was  the  only  consideration  she  gave 
for  the  land,  except  his  boarding;  but  that  she 
never  made  him  any  promise  of  marriage. 
That  he  had  urged  her  to  accept  the  land  be- 
fore she  agreed  to  take  it,  and  had  declared  to 
her  that  he  did  not  expect  to  receive  any  con- 
sideration from  her,  but  wished  her  to  accept 
it  as  a  gift;  and  that  at  the  time  he  executed 
the  de^s,  he  declared  he  did  not  expect  that 
she  would  marry  him.  That  she  was  advised 
by  her  friends  to  take  the  land  before  she 
agreed  to  accept  it;  and  that,  after  the  execution 
of  the  deeds,  she  offered  to  return  to  him  the 
land,  but  he  would  not  receive  it. 

That  Brooks  boarded  in  her  house,  and  never 
paid  her  any  thing  therefor,  except  the  land. 
The  jury  also  found  the  will  of  the  deceased, 
and  the  devise  to  the  complainant. 

The  decree  of  the  court  below,  upon  argu- 
ment, was,  that  the  defendants  should  convey 
the  land  to  the  complainant,  and  that  the  com- 
plainant should  pay  the  defendants  the  amount 
of  Brook's  board,  and  the  taxes  which  had  been 
paid  by  the  defendants,  with  interest. 

•Which  decree  was,  by  this  court,  [♦179 
without  argument,  reversed,  and  the  complain- 
ant's bill  dismissed,  with  costs. 

Decree  revermed. 


DIGGS  and  KEITH  v.  WOLCOTT. 

A  court  of  the  United  States  cannot  enjoin  pro- 
ceedings in  a  state  court. 

THIS  was  an  appeal  from  a  decree  of  the 
circuit  court  for  the  district  of  Connecticut, 
in  a  suit  in  chancery. 

The  appc»llants,  Diggs  &  Keith,  had  com- 
menced a  suit  at  law  against  Alexander  Wol- 
cott,  the  appellee,  in  the  county  court  for  the 
county  of  Middlesex,  in  the  state  of  Connecti- 
cut, upon  two  promissory  notes  given  by  Wol- 
cott  to  one  Richard  Matthews,  for  the  purchase 
of  lands  in  Virginia,  and  by  him  indorsed  to 
the  appellants;  whereupon  Wolcott  filed  a  biU 
in  chancery  in  the  Superior  Court  of  the  state, 
against  the  appellants  Diggs  &  Keith,  and  also 
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against  Robert  Youn^and  Richard  Matthews, 
praying  that  Diggs  &  Keith  might  be  compelled 
to  give  up  the  two  notes  to  be  cancelled,  or  be 
perpetually  enjoined  from  proceeding  at  law 
for  the  recovery  thereof,  &c. 

This  suit  in  chancery  was  removed  by  the 
appellants  from  the  state  court  into  the  circuit 
court  of  the  United  States  for  the  district  of 
Conneticut,  where  it  was  decreed  that  Diggs 
&  Keith  should,  on  or  before  a  certain  day,  oe- 
liver  the  notes  to  the  clerk  of  the  court,  and  in 
default  thereof  should  forfeit  and  pay  to  Wol- 
cott  1,500  dollars;  and  that  they  should  be 
perpetually  enjoined,  &c,  and  that  Robert 
Young  should  repay  to  the  appellee  the  amount 
of  principal  and  interest  which  the  latter  had 
paid  on  account  of  the  purchase  of  the  lands; 
and  that  the  appellee  should  deliver  up  to  the 
clerk  the  surveys  of  the  lands,  and  the  bond  of 
conveyance ;  and  in  default  thereof  should  pay 
to  R.  Young  the  sum  of  20,000  dollars. 
180*1  *The  case  was  argued  upon  its  merits 
by  C.  Lee  and  Swann,  for  the  appellants,  and 
by  P.  B.  Key,  for  the  appellee;  but  the  court 
being  of  opinion  that  a  circuit  court  of  the  Unit- 
ed States  had  not  jurisdiction  to  enjoin  pro- 
ceedings in  a  state  court, 

Hetersed  ^  decree. 

Cited— 7  How.  025;  6WaU.  105;  Id.  617;  18  WaU. 
719;  6  Otto.  841;  8  Bank  Reff.  180;  8Bi88.890;  2 
Blatctaf.  S8:  2  Wood.  &  M.  400;  3  Wood.  &  M.  119;  1 
Bias.  12 ;  8  Biss.  271 ;  5  Blatchf .  839. 


WOOD  «.  LIDE. 

If  a  writ  of  error  be  served  before  the  return  day, 
it  may  be  returned  after,  even  at  a  subsequent 
term;  and  the  appearance  of  the  defendant  In  error 
waives  all  objection  to  the  iiregrularlty  of  the  re- 
turn. The  servloe  of  a  writ  of  error  is  the  lodging 
a  copy  thereof  for  the  adverse  party  In  the  oflBce 
of  the  clerk  of  the  court  where  the  judgrment  was 
rendered. 

ERROR  to  the  circuit  court  for  the  district  of 
Georgia. 
The  writ  of  error  was  dated  the  28d  of  De- 
cember, 1805,  and  returnable  to  February  term, 
1806;  the  citation  also  bore  the  same  date,  and 
commanded  the  defendant  in  error  to  appear  at 
the  same  term.  The  writ  of  error  was  filed  in 
the  clerk's  office  of  the  court  below  on  the 
same  23d  of  December.  The  judgment  below 
was  not  signed  until  the  4th  day  of  January, 
1806.    The  writ  of  error  was  not  returned  and 
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filed  in  the  clerk's  office  of  the  Supreme  Court 
until  the  18th  of  March,  1806,  after  the  court 
had  closed  its  session. 

P.  B.  Key,  for  the  plaintiff  in  error,  suggest- 
ed that  in  such  a  case  the  writ  of  error  ought 
to  be  dismissed  of  course. 

The  Court,  however,  inclined  to  be  of  a  con- 
trary opinion,  but  informed  Key  that  they 
would  give  him  an  opportunity  to  show  the 
contrary. 

On  a  subsequent  day  he  contended  that  the 
writ  could  not  be  returned  at  any  other  term 
than  that  to  which  it  was  returnable,  and  to 
which  the  defendant  in  error  had  been  cited  to 
appear.  After  the  expiration  of  the  term  it 
was  void.  The  execution  of  a  writ  of  error  i^ 
the  sending  up  the  record  according  to  its 
command,  and  to  send  the  record  up  at  another 
term  is  no  execution  of  the  writ. 

*He  relied  upon 'the  case  of  Blair  r.  PI  81 
Miller,  in  this  court,  4  DoU,  fl,  as  bemg  de- 
cisive. 

February  28.  The  Chief  Justice  stated  that 
there  had  been  some  difference  of  opinion 
among  the  judges,  which  arose  from  their  not 
understanding  perfectly  the  facts  of  the  case. 

If  the  writ  of  error  had  been  served  when  it 
was  not  in  force,  (that  is,  after  its  return  day.) 
such  service  would  have  been  void.  But  if 
served  while  in  force,  a  return  afterwards  will 
be  good. 

Tne  service  of  a  writ  of  error  is  the  lodging 
a  copy  thereof  for  the  adverse  party  in  the 
office  of  the  clerk  of  the  court  where  the  judg- 
ment was  rendered.  Laws  U.  S.  vol.  7,  p.  6S, 
».  £3. 

If  it  be  so  served  before  the  return  day,  the 
service  is  good.       ' 

In  the  case  cited  from  4  DaU.  it  does  not 
appear  which  party  made  the  motion,  nor 
whether  there  was  an  appearance  for  the  oppo- 
site party. 

In  the  present  case,  the  writ  of  error  haviuir 
been  served  when  in  fuU  force,  and  the  writ  of 
error  returned  although  not  at  the  first  term, 
the  appearance  of  the  defendant  in  error  has 
waived  all  objection  to  the  irregularity  of  the 
return. 

The  judgfnent  was  affirmed. 

Note. — No  notice  was  taken  of  the  fact  that 
the  writ  of  error  was  served  before  the  judg- 
ment below  was  signed. 

Dlstinfrulflhed— 4  Pet.  58,  <S1,  09. 
ated-7  Pet.  147:  8  How.  81;  3  Wall.  97;  9  Otto, 
507;  3  Mason.  37, 43,  49;  Id.  84,  85, 436. 
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CASES  ARGUED  AND  DECIDED 

IK  THB 

SUPREME  COURT  OF  THE  UNITED  STATES 

AT 

FEBRUARY  TERM,  1808. 


The  fcUamng  Judges  attended  at  this  Term,  viz.  : 


THE  HONORABLE  JOHN  MARSHALL,  Chibp  Justicb. 

The  honorable  WILLIAM  GUSHING, 

The  honorable  SAMUEL  CHASE, 

The  honorable  BU8HR0D  WASHINGTON, 

The  honorable  WILLIAM  JOHNSON, 

The  honorable  BROCKHOLST  LIVINGSTON. 

The  honorable  THOMAS  TODD.* 


Associate  Justices. 


CiESAR  A.  RODNEY,  Attorney  General. 


*  The  appointment  of  Judge  Todd  was  under  the  act  of  Congress  of  24th  of  February,  1807, 
<lirecting  tlmt  the  Supreme  Court  should  consist  of  a  Chief  Justice  and  six  Associate  Justices. 
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FITZSIMMONS 


THE  NEWPORT  INSURANCE  COMPANY. 

Pereistlng-  in  an  intention  to  enter  a  blockaded 
port  after  warnlnfr,  is  not  attempting  to  enter  it. 

Qiupt'e,  whether  a  foreigrn  sentence  of  condemna- 
tion be  foncluslve  evidence  in  an  action  airalnst 
the  underwriters? 

I 

ERROR  to  the  circuit  court  of  the  district  of 
Rhode  Island,  in  an  action  upon  a  policy 
of  iusurance  on  the  brig  John,  warranted 
American  property,  from  Charleston,  South 
Carolina,  to  Cadiz,  captured  by  a  Britinh  ship 
of  war  on  the  16th  of  July,  1800,  carried  into 
Gibraltar,  and  there  conaemned  on  the  26th 
day  of  August  following.  The  cause  of  con- 
demnation, set  forth  in  the  sentence,  was,  that 
the  brig  was  ' '  cleared  out  for  Cadiz,  a  port 
actually  blockaded,"  and  that  the  master  "per- 
Histed  m  his  intention  of  entering  that  port, 
after  warning  from  the  blockading  force  not  to 
do  so,  in  direct  breach  and  violation  of  the 
blockade  thereby  notified."  On  the  trial  in  the 
cr)urt  below,  the  jury  found  a  special  verdict, 
Mtating,  among  other  things,  that  the  blockade 
of  Cadiz  was  not  known  at  Charleston  when 
the  John  sailed  from  thence,  and  that  the  iirst 
notice  the  master  had  was  from  the  blockading 
squadron,  who  brought  to  the  brig,  and  warnea 
the  master  not  to  proceed  to,  nor  attempt  to 
enter,  the  port  of  Cadiz,  and  indorsed  lus  reg- 
ister; but  the  master  had  no  notice  of  such  in- 
dorsement upon  his  register  until  after  the 
condemnation.  The  mate  and  some  of  the  sea- 
men were  taken  out,  and  a  prizem&ster  and 
British  seamen  put  on  board.  She  was  de- 
186*1  tained  by  the  ^blockading  squadron 
from  the  16th  to  the  27th  of  Julv,  when  the 
master  was  ordered  on  board  tte  admiral's 
ship,  and  told,  *  We  have  thoughts  of  setting 
you  at  liberty,  and  in  case  we  do,  and  deliver 
you  your  vessel  and  papers,  what  course  will 
vou  steer,  or  whet  port  will  you  proceed  for  ?" 
To  which  the  master  answered,  that  in  case  he 
got  no  new  orders,  he  should  continue  to  steer 
l)y  his  old  ones.  The  admiral  then  said,  "That 
will  be,  I  suppose,  for  Cadiz."  To  which  the 
master  replied,  "Certainly,  unless  I  have  new 
orders."  Upon  which  the  admiral  said,  "That 
is  sufficient;  I  shall  send  you  to  Gibraltar  for 
adjudication."  Whereupon  the  brig,  without 
bemg  liberated,  wa^s  sent  into  Gibraltar,  and 
condemned  on  tlie  grounds  stated  in  the  sen- 
tence. The  libel  and  proceedings  in  the  vice- 
admiralty  are  found  by  the  special  verdict.  An 
appeal  was  prayed  and  granted  from  the  vice- 
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admiralty  court,  but  it  does  not  appear  to  have 
been  prosecuted.  The  judgment  in  the  court 
below  was  for  the  original  defendants. 

This  cause  was  several  times  argued,  having 
been  pending  in  this  court  ever  amva  the  year 
1803. 

It  was  now  argued  by  Dallas  and  C.  Lee,  for 
the  plaintiff  in  error,  and  by  Rawle,  for  the 
defendants. 

Argument  for  the  plaintiff  in  error. 

1.  The  plaintiff  is  entitled  in  the  present  ac- 
tion to  support  his  claim  by  the  truth  of  the 
case,  in  opposition  to  the  falsehood  of  the  sen- 
tence. 

2.  The  cause  expressly  assigned  for  con- 
demning the  vessel  is  not  a  lawful  cause  of 
condemnation,  tested  by  the  law  of  nations,  or 
by  the  treaty  between  this  country  and  Great 
Britain. 

I.  The  question  of  conclusiveness  of  a  for- 
eign sentence  of  a  court  of  admiralty,  in  a  case 
of  insurance,  has  never  yet  been  settled  in  thi» 
court.     It  is  res  integra. 

In  a  question  of  principle,  and  where  this 
court  is  bound  by  no  authority  or  precedent,  it 
will  take  the  path  which  leads  to  justice. 

*l8t.  ilow  aoes  it  stand  upon  general  [*187 
principles? 

By  what  principle  are  we  bound  to  enforce  a 
foreign  judgment?  Not  that  of  comity  and 
reciprocity ;  for  that  would  often  be  to  sanction 
gross  error  and  palpable  injustice;  but  upon 
the  principle  of  public  policy  and  convenience, 
and  this  canextend.no  further  than  is  necessary 
to  quiet  the  title  to  the  thing  acquired  under 
such  a  sentence.  So  far  as  the  title  to  the  thing 
itself  is  concerned,  a  foreign  sentence  mual  be 
considered  as  conclusive,  out  no  further.  A 
foreign  municipal  judgment,  when  brought 
into  our  couits  to  be  enforced,  is  only  prima 
facie  evidence ;  but  when  set  up  as  a  defense  it 
is  conclusive,  because  it  is  the  decision  of  that 
tribunal  to  which  the  plaintiff  has  chosen  to 
resort.  It  is,  therefore,  conclusive  against  him, 
but  not  in  his  favor. 

Judgments  upon  attachments,  which  change 
the  property  of  the  thing  attached,  are  conclu- 
sive as  to  the  title  of  the  thing,  but  not  as  to  the 
question  of  debt  between  the  principal  creditor 
and  debtor. 

Why  should  a  sentence  of  condemnation  aK 
prize  be  conclusive  in  a  suit  for  indemnity 
against  capture?  Public  policy  is  not  concerned 
in  the  question  whether  the  insurer  or  the  in- 
sured should  bear  the  loss. 

The  underwriter  promises  indemnity  against 
capture  and  its  effects,  if  the  property  be  neu- 
tral. The  assured  warrants  the  neutrality,  but 
not  the  acquittal  in  a  foreign  prize  court.  lie 
is  bound  to  sue,  labor  and  travel  for  the  benefit 
of  the  underwriter  in  this  case  as  well  as  in 
others.     But  the  loss  by  capture  and  condem- 
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nation  is  the  very  peril  insured  against ;  and  all 
the  assured  is  bound  to  do,  is  to  prove  that  his 
property  was  really  neutral;  he  does  not  take 
upon  himself  the  risk  of  the  in^ustide  of  foreign 
courts,  any  more  than  the  mjusticc  of  any 
other  department  of  a  foreign  government. 
What  is  it  but  the  injustice  or  belligerent  na- 
tions which  makes  a  difference  between  a  war 
risk  and  a  peace  tisk  upon  neutral  property? 
And  what  consolation  is  it  to  the  insured  that 
his  property  is  lost  by  the  injustice  of  a  court, 
rather  than  by  that  of  the  executive  power? 
All  that  is  required  of  him  is  good  faith;  he 
188*]  does  not  *answer  for  the  good  faith  of  a 
foreign  tribunal;  a  tribunal,  too,  whose  decis- 
ions are  professedly  not  founded  upon  the 
principles  of  abstract  right,  but  upon  the  will 
of  the  sovereign. 

The  capture  alone  gives  the  right  to  abandon, 
and,  consequently,  to  recover  for  a  total  loss. 
The  subsequent  claim  and  litigation  is,  in  truth, 
by  and  for  the  benefit  of  the  underwriter.  The 
.assured  is  only  bound  to  prove  the  neutrality  in 
the  suit  between  the  underwriter  and  himself. 

The  doctrine  that  all  the  world  are  parties  to 
a  suit  upon  a  question  of  prize  is  a  mere  fiction, 
and  is  never  applied  to  any  question  but  that  of 
the  title  to  the  thing  itself. 

2d.  How  does  the  principle  stand  upon  prec- 
edents of  other  nations. 

Upon  a  question  of  general  law,  or  the  law 
of  nations,  we  are  not  to  look  to  the  practice  of 
one  nation  only.  We  are  as  much  bound  by 
the  precedents  of  France,  as  we  are  by  those  of 
England  since  our  revolution. 

In  France,  we  are  told  by  Emerigon,  the 
sentence  of  a  foreign  prize  court  is  not  con- 
clusive upon  collateral  cases.  It  only  protects 
the  title  to  the  property  acquired  under  it. 

In  England,  a  system  has  been  raised;  but 
like  an  inverted  cone,  it  rests  only  on  a  single 
point.  The  case  of  Hughes  r.  Oanielius,  report- 
ed in  ;?  Shower,  23:S;  T.  Raym.  473,  and  Skin, 
S9,  is  the  only  basis  upon  which  the  fabric  is 
erected.  This  case  only  decides,  what  we  ad- 
mit, that  a  foreign  sentence  is  conclusive  as  to 
the  title  in  the  thing  itself.  This  is  the  only 
repArted  case,  prior  to  the  revolution ;  and  thus 
the  question  remained  until  the  case  of  Bernardi 
V.  MotteitiC,  -Oemg.  676,  which  was  decided  in 
the  year  1781.  The  point  of  that  decision  was, 
that  a  sentence  of  condemnation  by  a  foreign 
court  of  admiralty  was  not  conclusive  evidence 
of  a  breach  of  the  warranty  of  neutrality,  if  the 
sentence  does  not  appear  to  have  proceeded 
189*]  upon  that  ground.  *Park.  p.  365,  has 
given  the  result  of  all  the  cases,  and  deduces 
this  general  doctrine. 

1.  "That  wherever  the  ground  of  the  sen- 
tence is  manifest,  and  it  appears  to  have  pro- 
ceeded expressly  upon  the  point  in  issue  be- 
tween the  parties;"  or 

2.  "Wherever  the  sentence  is  general,  and 
no  special  ground  is  stated,  there  it  shall  be 
conclusive  and  binding,  and  the  court  here  will 
not  take  upon  themselves,  in  a  collateral  way, 
to  review  the  proceedings  of  a  forum  having 
competent  jurisdiction  of  the  subject  matter. 

3.  "But  if  the  sentence  be  so  ambiguous 
and  doubtful  that  it  is  difiicult  to  say  on  what 
ground  the  decision  turned;"  or, 

4.  "If  there  be  color  to  suppose  that  the 
court  abroad  proceeded  upon  matter  not  rele- 
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vant  to  the  matter  in  issue,  there  evidence  will 
be  allowed  in  order  to  explain."    And, 

5.  "If  the  sentence,  upon  the  face  of  it,  be 
manifestly  against  law  and  justice,  or  be  con- 
tradictory, the  insured  shall  not  be  deprived  of 
his  indemnity;  because,  to  use  the  words  of 
Mr.  Justice  Buller,  any  detention  by  particular 
ordinances  or  decrees,  which  contravene,  or  do 
not  form  a  part  of  the  law  of  nations,  is  a  risk 
within  a  policy  of  insurance." 

The  counsel  for  the  plaintiff  commented  at 
large  upon  the  cases  of  SalouH  v.  Johmtm,' 
Park  362;  Ijothian  v.  Henderson,  3  Bos.  d  PuU. 
516;  Geyer  v.  Aguilar,  7  T,  R.  681;  OarreU  r. 
Kensington,  8  T,  R.  230;  Calvert  t?.  BoriU,  7 
T.  R.  626;  Kindersly  v.  Uhase,  in  the  cockpit, 
decided  by  Sir  W.  Grant,  Park,  363,  5th  ed. 
Mayne  c.  Walter,  Park  363;  PbOard  v.  Bdl,  8 
T.  R.  134;  Bird  v.  AppUton,  8  T.  R,  563;  Price 
V.  BeU,  1  East  663;  BeaHng  v.  Christie,  5  East 
398;  Baring  v.  ClageU,  3  Bos.  ds  PuU.  212,  and 
8  T.  R.  192,  Christie  v.  Secretan,  from  all  which 
they  drew  the  conclasion  that  according  to 
English  precedents,  which,  however,  they  de- 
nied to  be  authorities  in  this  court,  except  the 
*case  of  Hughes  t.  ComeUus,  a  foreign  [*190 
sentence  of  condemnation  is  not  conclusive 
evidence  of  the  want  of  neutral  character,  unless 
it  proceeds  upon  a  ground  warranted  by  the  law 
of  nations,  or  by  treaties  between  the  countries 
of  the  captor  and  the  captured. 

dd.  As  to  domestic  precedents,  the^y  are  not 
decisive.  In  New  York  the  law  is  finally 
settled  a^inst  the  conclusiveness.  1  N.  i. 
Cases  in  Error,  7;  2  N.  7.  Cases  in  Error,  217; 
3  N.  T.  T.  R.  213,  240.  But  in  the  supreme 
court  of  Pennsylvania  the  question  is  still  sub 
judiee,  as  it  is  in  most  of  the  other  states. 

II.  The  cause  expressly  assigned  for  con- 
demnation is  not  a  lawful  cause,  either  under 
the  law  of  nations,  or  the  treaty  between  this 
coiutry  and  Great  Britain. 

The  capture  itself  was  a  total  loss,  and  gave 
the  right  to  abandon.  At  the  time  of  abandon- 
ment there  was  no  restitution. 

The  sentence  is  not  a  decree  of  enemy  prop- 
erty, nor  generally  as  lawful  prize,  but  it  is  a 
condemnation  on  special  grounds.  1.  That 
she  was  cleared  out  for  Caofiz,  a  port  actually 
blockaded ;  2.  That  the  master  persisted  in  his 
intention  of  entering  that  port,  after  warning 
from  the  blockading  force  not  to  do  so,  in  direct 
breach  and  violation  of  the  blockade. 

It  is  not  stated  that  the  blockade  was  known 
at  the  time  of  her  sailing,  nor  that  any  attempt 
was  made  to  enter  CmIz  after  notice.  The 
special  verdict  finds  that  the  blockade  did  not 
exist  at  the  time  of  her  sailing;  and  that  after 
Ixiing  verbally  notified  of  the  blockade,  the 
vessel  was  at  no  time  at, liberty,  so  that  she 
could  have  attempted  to  enter  the  port.  That 
although  the  re^ster  was  indorsed,  yet  the 
master  had  no  uiowledge  of  it  until  met  his 
arrival  at  Gibraltar. 

The  offense  charged  is  persisting  in  an  inten- 
tion to  do  what  he  had  no  power  to  do.  This 
intention  is  inferred  from  the  conversation  be- 
tween the  master  and  the  admiral,  which  is  de- 
tailed in  the  special  verdict,  and  which,  on  the 
part  of  the  latter,  was  insidious,  and  calculated 
to  *entrap.  From  the  effect  of  such  f*!®! 
conversations  it  was  the  duty  of  the  court  to 
protect  the  master.    1  Rob.  7,  The  Mereurius, 
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The  answer  of  the  master  was  honest,  simple 
and  proper;  "that  in  case  he  got  no  new 
onlers,  he  sliould  steer  by  Ills  old  ones."  This 
wjLH  no  more  than  his  diit}'.  Those  new  orders, 
if  given  by  the  admiral,  would  have  been 
of)eyed,  anci  would  have  justified  the  master  in 
ills  deviation. 

But  even  an  intentidh  to  violate  a  blockade, 
imk^s  followed  by  some  act,  such  as  sailing 
with  that  intent,  <&c.,  is  no  cause  of  condemna- 
tion under  the  law  of  nations.  Maley  v.  Shat- 
t'lrk,  ante,  vol.  3,  p.  488;  The  Jie.t4iey ,  1  Rob.  280; 
The  8j>eM  and  Irene,  5  Boh.  76;  Tlie  8hejjhei'de»8, 
-7  Rob.  CW;  Vattel,  b,  3,  ^.  117;  The  Vrotc  Ju- 
tUth,  1  Ri>b.  128;  The  Columbia,  1  Rob.  130;  The 
Vrow  Johanna,  2  Rob.  91;  The  Neptunus,  2 
Hob.  9.2,  95,  96;  TJie  Appolh,  5  Rob.  256;  The 
Cftlufnbia,  1  N.  Y.  Case*  in  Error,  7;  1  Rob. 
uo:  3  N.Y.T.R.  226. 

If  the  intention  be  not  a  cause  of  condemna- 
tion under  the  law  of  nations,  much  less  is  it 
under  the  Britisli  treaty,  article  18,  (Latea  U.  8. 
ffd.  ^,  p.  4^4*)  the  words  of  which  are,  "And 
whert^as  it  frequently  happens  that  vessels  sail 
for  a  port  or  place  belonging  to  an  enemy,  with- 
out knowing  that  the  same  is  either  besieged, 
blockaded  or  invested:  it  is  agreed  that ^ every 
ve-ssel  so  circumstanced  may  be  turned* away 
from  such  port  or  place ;  but  she  shall  not  be  de- 
tained, nor  her  cargo,  if  not  contraband,  be 
<'onfi8cated,  unless,  after  notice,  she  sliall  asain 
attempt  to  enter;  but  she  shall  be  permitted  to 
ifo  to  any  other  port  or  place  she  may  think 
proper." 

If  condemned  without  an  attempt,  the  sen- 
tence of  condemnation  is  not  warranted  by  the 
treaty,  and,  therefore,  does  not  falsify-  the  war- 
ranty of  neutrality.  8  T.  R.  434,  Pollard  r. 
BeU;  8  T.  R.  562,  Bird  v.  Appleton ;  1  East, 
^'>63,  Price  v,  BeU;  5  East,  398,  Baring  v.  Chris- 
tie; 1  N.  Y.  Cases  in  Error,  7;  3  N.  Y.  T.  R. 
/?6. 

A  raiment  for  the  defendants  in  error. 

Tlus  court  can  only  decide  what  the  law  is, 
not  what  it  ought  to  be. 
1  ^^2*]    *We  contend  for  three  points. 

1 .  That  the  vessel  was  iustl}'  condemned  for 
attempting  to  break  the  blockade. 

2.  That  the  sentence  is  conclusive  evidence 
of  the  fact. 

3.  That  the  condemnation  wtis  the  conse- 
quence of  the  improper  act  of  the  master,  for 
which  the  underwriters  are  not  liable. 

1.  The  first  point  is  not  denied,  if  the  fact  be 
that  there  wiis  an  attempt  to  break  the  block- 
ade. * 

A  verbal  notice  to  the  master  was  as  cood  as 
if  it  had  been  in  writing,  because  he  coilld  him- 
self see  that  a  blockade  de  facto  existed. 

An  attempt  is  a  conclusion  from  a  variety  of 
fa(!t8  and  circumstances.  1  Boh.  db  Pull.  185. 
A  t)cr8isting  in  the  intention  after  warning;  a 
public  open  avowal  of  that  intention  when  he 
had  the  offer  of  his  liberty  to  go  to  any  port  but 
Cadiz,  amounted  to  an  attempt  to  break  the 
blockade.  The  British  squadron  could  not  have 

l.T-Rawle  offered  to  read  the  depositions  and  evl- 
dencje  contained  in  the  procoodingrH  of  the  vico-ad- 
miralty,  which  were  referred  to  by  the  flpocial  ver- 
dict, and  of  which  a  copy  was  thereto  annexed. 

But  the  court  stopped  him,  HiiyiiiMr  that  the  pn>- 
ccMjdinirs  in  the  vice-adinlralty  court  wei-e  only  mat- 
ter of  evidence  to  the  jury,  Into  which  this  court, 
(^uld  not  look. 


<'mnch  4 


Vol.  2. 


suffered  him  to  go  off  with  such  declarations. 
He  had  no  ri^ht  to  demand  orders  from  the 
British  admiral,  nor  had  the  latter  a  right  to 
give  them.  He  could  not  direct  him  to  what 
port  to  go.  The  master  wsis  bound  to  act  ac- 
cording to  his  best  discretion  in  such  a  case. 
The  only  orders  which  the  British  commander 
could  give  were  not  to  go  to  Cadiz. 

It  was  a  continuance  (after  notice)  of  the 
oridnal  attempt  to  enter  the  port,  which  was 
maac  before  notice.     1  Rob.  123;  5  Rob.  256. 

2.  The  sentence  is  conclusive  evidence  against 
the  plaintiff. 

*This  point  is  not  now  to  be  decided  [*193 
on  principles  of  policy  or  comity,  but  upon 
principles  of  law  long  established  and  settled. 
It  has  been  the  fashion  to  consider  this  as  a 
modern  principle,  fabricated  upon  national  mo- 
tives of  interest  since  the  revolution. 

But  it  rests  on  principles  of  a  much  earlier 
date.  It  is  found  in  existence  at  earlier  periods,' 
when  the  commerce  of  England  was  in  its  in- 
fancy. It  is  the  application  only  which  is 
modern. 

In  the  "  case  of  copyhold  leases,"  4  Co.  29,  a, 
it  was  decided,  that  the  sentence  of  the  ecclesi- 
astical court  dissolving  the  marriage  was  con- 
clusive evidence  that  the  first  marriage  was 
void,  and  that  the  issue  of  the  second  marriage 
was  legitimate.  So  in  Kenn's  Case;  7  Co.  4;i, 
43,  it  was  holden,  "that  the  sentence"  of  the 
ecclesiastical  judge  "should  conclude  as  long 
as  it  remainea  in  force. "  80  in  Buller^s  N.  P. 
244,  it  is  said,  "  In  an  action  upon  a  policy  of 
insurance,  with  a  warranty  that  the  ship  was 
Swedish,  the  sentence  of  a  French  admiralty 
court  condemning  the  ship  as  English  property, 
was  holden  conclusive  evidence.  This  cast? 
is  taken  from  The  Theory  of  Evidence,  pub- 
lished in  1761,  and,  consequently,  was  before 
our  revolution.  It  seems  to  be  the  first  case 
noticed  in  the  books,  where  the  principle  was 
applied  to  a  case  of  insurance.  The  case  of 
f^rnandes  v.  De  Costa,  Park,  177,  178,  was  in 
the  4th  year  of  George  III,  long  before  our 
revolution.  In  that  case  the  sentence  of  the 
French  prize  court  was  holden  to  be  conclusive 
evidence  in  favor  of  the  underwriter.  The 
counsel  cited  also  Carth.  225,  Jones  c.  B&tc, 
where  the  sentence  of  the  spiritual  court  was 
holden  to  be  conclusive.  Also  the  Ducliess  of 
Kingston's  Case,  11  State  Tiials,  and  the  case  of 
Moifes  V.  M'Phcrtan,  2  Burr,  1005,  and  Walker 
V.  Witter,  Doug.  1;  GaXbraith  r.  Ne'cil,  Doug.  5, 
in  note;  Lord  Kaim's  Principles  of  Equity,  369 
—375. 

Thus  stood  the  cases  before  the  revolution. 
The  principle  of  law  was  fixed  and  general ;  and 
all  the  later  decisions  arc  but  applications  of  the 
principle  to  particular  cases,  (^nce  admit  the 
case  of  Hughes  v.  Cornelias  to  be  law,  and  the 
whole  doctrine,  to  the  extent  *to  which  [*194r 
it  has  been  carried  in  England,  flows  as  a  neces- 
sary consequence.  As  between  the  parties  it  is 
admitted  to  be  conclusive,  and  as  to  the  title  to 
the  thing,  the  question  is  at  rest.  The  plaintiff 
in  this  case  wius  party  to  the  suit  in  the  vice-ad- 
miralty at  Gibraltar.  He  is  bound  by  the  sen- 
tence at  all  events,  however  it  might  be  with 
regard  to  another  person.  As  to  him  it  has 
passed  ad  rem  judiaitam.  If  the  property  in 
the  thing  has  passed,  why  not  the  title  to  its 
value?    The  title  is  as  much  gone  from  the 
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underwriter  as  it  is  from  the  assured.  He  is 
equally  precluded  from  the  chance  of  recovery 
and  from  the  benefit  of  the  abandonment.  By 
the  sentence  the  property  is  changed.  It  is  not 
by  an  act  of  arbitrary  power,  or  of  superior 
force,  or  by  an  act  of  legislation,  but  by  the 
judgment  of  a  court  of  competent,  peculiar  and 
exclusive  jurisdiction.  For  among  nations,  the 
court  of  the  captor  is  as  much  a  court  of  iDccul- 
iar  and  exclusive  jurisdiction  of  the  question  of 
prize,  as  the  ecclesiastical  courts  are  in  Englabd 
of  ecclesiastical  causes. 

It  is  the  adjudication  of  a  court  to  whose 
jurisdiction  he  has  submitted,  by  putting  in  his 
claim,  and  before  which  he  was  bound  to  sup- 
port the  neutrality  of  the  property,  in  order  to 
give  him  a  right  to  recover  against  the  under- 
writei-s.  They  do  not  undertake  to  support  the 
neutrality  of  the  property.  That  is  entirely  his 
.business,  and  if  he  fails  to  do  so,  and  by  that 
means  the  property  is  lost,  the  loss  must  fall 
upon  him. 

It  is  of  less  importance  which  way  the  ques- 
tion is  decided,  than  that  it  should  be  settled. 
When  the  law  is  once  ascertained,  merchants 
and  tmderwriters  will  make  their  contracts  ac- 
cordingly, and  provide  against  the  effect  of 
foreign  sentences,  if  they  think  proper. 

The  warranty  of  neutrality  necessarily  refers 
to  the  decision  of  foreign  prize  courts.  Neutral- 
ity is  a  question  incident  to  that  of  prize,  which 
can  be  tried  only  in  a  foreign  court,  because  it 
can  only  be  tricHl  in  a  court  of  the  belligerent 
captor,  and  our  own  courts  are  tlie  courts  of  a 
neutral  nation.  Courts  of  prize  are  courts  of 
the  law  of  nations,  and  their  decisions  upon 
queMions  arising  under  the  law  of  nations,  are 
195*]  to  be  *con8idered  as  the  judgments  of 
domestic  courts.  The  question  of  neutrality  is 
always  expected  to  be  agitated  in  a  foreign 
tribunal.  The  underwriters  do  not  take  upon 
themselves  the  risk  of  condemnation  for  want 
of  the  neutral  character,  and  it  is  to  protect  them 
from  that  risk  that  the  warranty  of  neutrality 
is  inserted.  But  if  tlie  sentence  is  conclusive  to 
prevent  them  from  all  chance  of  recovering  the 
property,  and  not  conclusive  in  their  favor 
asamst  the  claim  of  the  assured,  the  warranty 

01  neutrality  would  afford  them  no  protection 
from  the  risk  against  which  it  was  the  under- 
standing of  the  parties  that  they  should  be  pro- 
tected. 

The  counsel  then  went  into  an  examination 
of  the  cases  of  RapcUje  t.  Emory,  2  Doll.  61, 
i^.fl;  PeTih^iUmo  v.  Doane,  S  Doll.  85,  88,  116; 
V(ii<tiie.  p.  BaU,  2  DaU.  270;  VandenheuveVs  Gate, 

2  N.  Y.  6Vw^#  in  error,  226,  and  Maley  v.  Shat- 
tmk,  3  Oraneh,  488,  to  show  that  the  general 
inclination  of  the  courts  in  this  country  was 
in  favor  of  the  conclusiveness  of  a  foreign  sen- 
tence. 

They  also  examined  the  cases  of  Beniardi  r. 
Mottefw,  Doug.  575;  Barzillai  v.  Lewis,  Park, 
ii58;  Saloud  .v,  Woodmas,  Park,  $60;  Qeyer  v. 
Aguiinr,  7  T.  R.  681;  Christie  v.  Secretan,  8  T. 
R.  192;  Kinderdey  t.  Chase,  Park,  363,  (<?). 
oth  edit.;  Lothian  t.  Henderson,  3  Bos.  &  Pull. 
499;  Baring  r.  Royal  Ejc.  Iti^.  Co.,  5  East,  99; 
.\fayne  r.  Walter,  Doug.  363;  Pollard  r.  Bell,  8 
T.  R.  4*U;  Bird  v.  Appleton,  5  T.  R.  562; 
Price  V.  Bell,  1  EaM,  663,  and  Bolton  v.  Glad- 
stone, 5  East,  155,  not  only  to  show  how  far  the 
^loctriue  has  been  extended  in  England,  but  to 
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prove  by  the  declarations  of  the  judges  that  tl it- 
principle,  as  applied  to  insurance  crises,  was. 
adopted  and  undisputed  before  our  separation 
from  Great  Britain. 

3.  The  condemnation  was  the  consequence  (^f 
the  improper  act  of  the  master,  for  which  the 
imderwriters  are  not  an^gyerable. 

Underwriters  are  not  liable  for  a  loss  pro- 
ceeding from  negligence  or  misconduct  of  tlu- 
master,  unless  it  amount  to  barratry.    Park.  -J 4 ; 

1  Emenrigon,   364.   373,  *401,  441;    2  [*HH> 
Valin,  79;  7  T.  R.  160;  4  />««.  294,  and  tlu^ 

case  of  Gray  r.  Myers,  MS. 
Argument,  in  reply. 

1.  The  master  of  the  vessel  made  no  attempt 
to  enter  Cadiz  after  notice.  He  never  had  the 
power,  because  he  never  had  the  possession  of 
his  vessel  after  the  warning.  -  An  attempt  con- 
sists of  an  act  as  well  as  of  an  intent.  But 
here  there  is  evidence  of  an  intent  only.  All 
the  cases  cited  show  some  act  done  with  thc^ 
intent  to  enter. 

2.  As  to  the  question  of  conclusiveness:  all 
the  cases  cited  from  4  and  7  Co.,  CartJteir,  and 

2  Bun'ow,  were  domestic  senlenccj*.  The  ease 
cited  from  Bull.  K.  P.  and  The  Theory  of  Eri- 
dence,As  of  no  authority.  It  does  not  app«ir 
when,  nor  where,  nor  by  whom,  it  was  decide<l. 
The  book  is  anonymous,  and  refers  only  to  the 
case  of  Hughes  v.  Cornelius,  2  Shower,  ^./J. 
which  does  not  support  it.  The  case  of  J^lrr- 
na fides  v.  De  Costa,  is  not  against  us.  There  the 
sentence  was  supported  by  an  answer  in  chan- 
cery of  the  plamtiff,  and  left  to  the  jury  by 
Lord  Mansfield,  with  the  other  evidence:'  and 
the  plaintiff  was  permitted  to  give  evidence  to- 
show  the  ship  was  Portuguese,  as  warrHnte<l. 
The  case  of  RapcUje  v.  Emory  was  a  foreign 
attachment,  and  the  only  decision  upon  it  was 
to  give  validity  to  the  title  of  the  property  con 
demned.  In  the  case  of  Vasse  v.  Bab,  the 
court  did  not  decide  the  sentence  to  be  conclu- 
sive, but  went  into  an  examination  of  its  merits. 

The  common  law  courts  have  exclusive  juris^ 
diction  of  questions  of  insurance,  and  wher- 
ever the  question  of  neutrality  is  necessarily 
involved  in  a  question  of  insurance,  they  have 
as  complete  jurisdiction  to  try  the  ciuestlon  of 
neutrality,  as  a  court  of  prize  has.  That  court 
which  has  jurisdiction  of  the  principal  question, 
has  necessarily  jurisdiction  of  all  incidental 
questions.  The  underwriter  takes  upon  him- 
self the  risk  of  unlawful  capture,  and  the 
court  which  is  to  decide  upon  his  liability  in 
the  particular  case,  must  necessarily  decide 
whether  the  capture  were  lawful  or  not;  and  if 
found  to  be  unlawful,  the  plaintiff  must  n-- 
cover. 

*3.  No  words  of  the  master  could  [•1$>7 
amount  to  such  conduct  as  would  exonerate  the 
underwriters.     He  did  no  act  whatever. 

February  8.  Marshall,  Ch.  J.,  (all  the 
seven  judges  being  present)  delivered  the  opin- 
ion of  the  court  as  follows,  viz. : 

This  suit  is  instituted  to  recover  from  the 
underwriters  the  amount  of  a  policy  insuring 
the  brig  John,  on  a  voyage  from  Charleston  to 
Cadiz.  The  vessel  was  captured  on  her  passage 
by  a  British  squadron,  then  blockachng  that 
port;  was  sent  into  Gibraltar  for  adjudication, 
and  was  there  condemned  by  the  court  of  vice- 
admiralty  as  lawful  prize.  The  assured  war- 
rants the  ship  to  be  American  pmpcrty ;  and  the 
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defense  is,  that  tliis  warranty  is  conclusiyely 
falsified  bv  the  sentence  of  condemnation. 

The  pofnts  made  for  the  consideration  of  the 
court  are, 

1 .  Is  Ihe  sentence  of  a  foreign  court  of  admir- 
alty conclusive  evidence,  in  an  action  against 
the  underwriters,  of^the  facts  it  professes  to 
decide?    If  so, 

2.  Does  this  sentence,  upon  its  face,  falsify 
the  warranty  contained  in  the  policy?    If  not, 

3.  Does  the  special  verdict  exhibit  facts 
which  falsify  the  warranty? 

The  question  on  the  conclusiveness  of  a  sen- 
tence of  a  foreign  court  of  admiralty  having 
been  more  than  once  elaborately  ar^ed,  the 
court  reluctantly  avoids  a  decision  of  it  at  pres- 
ent. But  there  are  particular  reasons  which 
restrain  one  of  the  judges  from  giving  an  opin- 
ion on  that  point,  and  another  case  has  been 
mentioned,  in  which  it  is  said  to  constitute  the 
sole  question.  In  that  case,  it  will  of  course 
be  determined. 

198*]  'Passing  over  the  consideration  of 
the  first  point,  therefore,  the  court  proceeded  to 
inquire  .whether  this  cause  could  be  decided  on 
tlie  second  and  third  points. 

Admitting  for  the  present  that  the  sentence 
of  a  foreign  court  oi  admiralty  is  conclusive, 
with  respect  to  what  it  professes  to  decide,  does 
this  sentence  falsify  the  warranty  contained  in 
this  policy,  that  the  brig  John  is  American 
property? 

The  sentence  declares  **  the  said  brig  to  have 
l)een  cleared  out  for  Cadiz,  a  port  actually 
blockaded  by  the  arms  of  our  sovereign  lord 
the  King,  and  that  the  master  of  said  brig  per- 
sisted in  his  intention  of  entering  that  port, 
after  warning  from  the  blockading  force  not  to 
do  so,  in  a  direct  breach  and  violation  of  the 
blockade  thereby  notified." 

The  sentence,  then,  does  not  deny  the  brig 
to  have  been  American  property.  But  it  is 
contended  by  the  counsel  lor  the  underwriters, 
that  a  ship  warranted  to  be  American  is  impli- 
edly warranted  to  conduct  herself  during  the 
voyage  as  an  American,  and  that  an  attempt  to 
enter  a  blockaded  port,  knowing  it  to  be  block- 
aded, forfeits  that  character. 

This  position  cannot  l>e  controverted. 

It  remains,  then,  to  inquire,  whether  the 
sentence  proves  the  brig  John  to  have  violated 
the  laws  of  blockade;  that  is,  whether  the  cause 
of  condemnation  is  alleged  in  such  terms  as  to 
show  that  the  vessel  had  forfeited  her  neutral 
character,  or  in  such  terms  as  to  show  its  insuf- 
ficiency to  support  the  sentence. 

The  fact  of  clearing  out  for  a  blockaded  port, 
is  in  itself  innocent,  unless  it  be  accompanied 
with  knowled&re  of  the  blockade.  The  clear- 
ance, therefore,  is  not  considered  as  the  offense ; 
the  persisting  in  the  intention  to  enter  that  port, 
after  warning  by  the  blockading  force,  is  the 
ground  of  the  .sentence. 

Is  this  intention  (evidenced  by  no  fact  what- 
ever) a  breach  of  blockade?  This  question  is 
190*]  to  be  decided  by  *a  reference  to  the 
law  of  nations,  and  to  the  treaty  between  the 
United  States  and  Great  Britain. 

VaUel.'b.  3,  «.  177,  says.  "All  commerce  is 
entirely  prohibited  with  a  besieged  town.  If 
I  lay  siege  to  a  place,  or  only  form  the  blockade, 
I  have  a  right  to  hinder  any  one  from  entering, 
and  to  treat  as  an  enemy  whoever  attempts  to 
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enter  the  place,  or  cairy  any  thing  to  the  l)e- 
sieged,  without  my  leave." 

The  right  to  treat  the  vessel  as  an  enemy  is 
declared,  by  Vattel,  to  be  founded  on  the  at- 
tempt to  enter,  and  certainly  this  attempt  must 
be  made  by  a  person  knowing  the  fact. 

But  this  subject  has  been  precisely  regulatetl 
by  the  treaty  between  the  United  States  and 
Gfreat  Britain,  which  was  in  force  when  this 
condemnation  took  place.  That  treaty  contains 
the  following  clause: 

"And  whereas  it  frequently  happens  that 
vessels  sail  for  a  port  or  place  belonging  to  an 
enemy,  without  knowing  that  the  same  is  either 
besieged,  blockaded  or  invested:  it  is  agreed 
that  every  vessel  so  circumstanced  may  he 
turned  away  from  such  port  or  place ;  but  she 
shall  not  he  detained,  nor  her  cargo,  if  not 
contraband ;  be  confiscated,  unless,  after  notice, 
she  shall  again  attempt  to  enter;  but  she  shall 
be  permitted  to  go  to  any  other  port  or  place  she 
may  think  pro]>er." 

This  treaty  is  conceived  to  be  a  correct  ex- 
position of  the  law  of  nations;  certainly  it  is 
admitted  by  the  parties  to  it,  as  between 
themselves,  to  be  a  correct  exposition  of 
that  law,  or  to  constitute  a  rule  in  the  place 
of  it.  • 

Neither  the  law  of  nations  nor  the  treaty 
admits  of  the  condemnation  of  the  neutral  ves- 
sel for  the  intention  to  enter  a  blockaded  port, 
unconnected  with  any  fact.  Sailing  for  a 
blockaded  port,  knowing  it  to  be  blockaded, 
has  been  in  some  English  cases  construed  into 
an  attempt  to  enter  that  port,  and  has,  there- 
fore, been  adjudged  a  breach  of  the  blockade 
from  the  departure  of  the  ves-sel.  *With-  [*200 
out  giving  any  opinion  on  that  point,  it  may  l)e 
observed,  that  in  such  cases  the  fact  of  sailing 
is  coupled  with  the  intention,  and  the  sentence 
of  condemnation  is  founded  on  an  actual  breach 
of  blockade.  The  cause  assigned  for  condem- 
nation would  be  a  justifiable  cause,  and  it  would 
be  for  the  foreign  court  alone  to  determine 
whether  the  testimony  supported  the  allegation 
that  the  blockade  was  broken.  Had  this  sen- 
tence averred  that  the  brig  John  had  broken 
the  blockade,  or  had  attempted  to  enter  the  port 
of  Cadiz  after  warning  from  the  blockading 
force,  the  cause  of  condemnation  would  have 
been  justifiable,  and  without  controverting  the 
conclusiveness  of  the  sentence,  the  assured 
could  not  have  entered  into  any  inquiry  respe<'t- 
ing  the  conduct  of  the  vessel.  But  this  is  not 
the  language  of  the  sentence.  An  at4empt  to 
enter  the  port  of  Cadiz  is  not  alleged,  but  per- 
sisting in  the  intention,  after  being  warned  not 
to  enter  it,  is  alleged  as  the  cause  of  condemna- 
tion. This  is  not  a  good  cause  under  the  treaty. 
It  is  impossible  to  read  that  instrument  without 
perceiving  a  clear  intention  in  the  parties  to  it, 
that  after  notice  of  the  blockade,  an  attempt  to 
enter  the  port  must  be  made,  in  order  to  subject 
the  vessel  to  confiscation.  By  the  language  of 
the  treaty  it  would  appear  that  a  second  attempt, 
after  receiving  notice,  must  be  made  in  order 
to  constitute  the  offense  which  will  justify  a 
confiscation.  *'  It  is  agreed,"  says  that  instru- 
ment, "that  every  vessel  so  circumstanced" 
(that  is,  every  vessel  sailing  for  a  blockaded 
port,  without  knowledge  of  the  blockade)  "may 
be  turned  away  from  such  port  or  place ;  but 
she  shall  not  be  detained,  nor  her  cargo,  if  not 
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contraband,  be  confiscated,  unless,  after  notice, 
slie  shall  again  attempt  to  enter." 

These  words  strongly  import  a  stipulation 
that  there  shall  be  a  free  agency  on  the  part  of 
the  commander  of  the  vessel,  after  receiving 
notice  of  the  blockade,  and  that  there  shall  be 
no  detention  nor  condemnation,  unle&s,  in  the 
exercise  of  that  free  agency,  a  second  attempt 
to  enter  the  invested  place  shall  be  made. 

It  cannot  be  necessary  to  slate  that  testimony 
which  would  amount  to  evidence  of  such  second 
attempt.  Lingering  about  the  place,  as  if 
20 1*]  watchuig  for  an  opportunity  *to  sail 
into  it,  or  the  single  circumstance  of  not  making 
immediately  for  some  other  port,  or  possibly 
obstinate  and  determined  declarations  of  a 
resolution  to  break  the  blockade,  might  be  evi- 
dence of  an  attempt,  after  warning,  to  enter  the 
blockaded  port.  But  whether  these  circum- 
stances, or  othcra,  may  or  may  not  amount  to 
evidence  of  the  offense,  the  offense  itself  is  at- 
tempting again  to  ejiter,  and  ''unless,  after 
notice,  she  shall  again  attempt  to  enter,"  the 
two  nations  expressly  stipulate  "  that  she  shall 
not  be  detained ;  nor  her  cargo,  if  not  contra- 
band, be  contiscated."  It  would  seem  as  if, 
aware  of  the  excesses  which  might  be  justified, 
by  converting  intention  into  offense,  the  Amer- 
ican negotiator  had  required  the  union  of  fact 
wnth  intention'  to  constitute  the  breach  of  a 
blockade. 

The  cause  of  condemnation,  then,  as  de- 
sicribed  in  this  sentence,  is  one  which,  by  express 
compact  between  the  United  States  and  Great 
Britain,  is  an  insufiicient  cause,  unless  the  in- 
tention was  manifested  in  such  manner  as,  in 
fair  construction,  to  be  equivalent  to  an  attempt 
to  enter  Cadiz,  after  knowledge  of  the  blockade. 
This  not  being  proved  by  the  sentence  itself, 
the  parties  are  let  in  to  other  evidence. 

However  conclusive,  then,  the  sentence  may 
be,  of  the  particular  facts  which  it  alleges,  those 
facts  not  amounting,  in  themselves,  to  a  justifi- 
able cause  of  condemnation,  the  court  must 
look  into  the  special  verdict,  which  explains 
what  is  uncertain  in  the  sentence.  The  special 
verdict  shows  that  the  vessel  was  seized  on  her 
approaching  the  port  of  Cadiz,  without  previous 
knowledge  of  the  blockade ;  that  she  never  was 
turned  away,  and  *'  permitted  to  go  to  any  other 
port  or  place;"  that  she  was  "detained"  for 
8everal  days,  and  then  sent  in  for  adjudication, 
without  being  ever  put  into  the  possession  of 
her  captain  and  crew,  so  as  to  enable:  her  either 
' '  again  to  attempt  to  enter  "  the  port  of  Cadiz, 
or  to  sail  for  some  other  port;  that  while  thus 
<ietained,  the  commander  of  the  blockading 
squadron  drew  the  captain  of  the  John  into  a 
conversation  which  must  be  termed  insidious, 
iiince  its  object  was  to  trepan  him  into  expres- 
sions which  might  be  construed  into  evidence 
of  an  intention  to  sail  for  Cadiz,  should  he  be 
202*]  liberated;  *that  availing  himself  of 
some  equivocal,  unguarded,  and,  perhaps,  in- 
discreet, answers  on  the  part  of  the  captain,  the 
vessel  was  sent  in  for  adjudication ;  and  on  those 
expressions  was  condemned. 

This  court  is  of  opinion  that  th&se  facts  do 
not  amount  to  an  attempt  again  to  enter  the 
port,  of  Cadiz,  and,  therefore,  do  not  amount, 
under  the  treaty  between  the  United  States  and 
Oreat  Britain,  to  a  breach  of  the  blockade  of 
Cadiz.      The  sentence  of  the  court  of  vice- 


admiralty  in  Gibraltar,  therefore,  is  not  consid- 
ered as  falsifying  the  warranty  that  the  brig 
John  was  American  property,  or  as  disabling 
the  assured  from  recovenng  against  the  under- 
writers in  this  action,  and  the  testimony  in  the 
case  shows  that  the  blockade  was  not  broken. 

The  iudgment  of  the  circuit  court  is  to  be 
reversed,  with  costs,  and  it  is  to  be  certified  to 
that  court,  that  judgment  is  to  be  entered  on 
the  special  verdict  for  the  plaintiff. 

Judgment  reversed. 

Clted-4  Cranch  434;  Blatchf.  Prize  131,  135,  1T9; 
8  Wheat.  197 ;  Newb.  372 ;  Blatchf.  Prize  178. 
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THE    DELAWARE    INSURANCE    COM- 
PANY. 

The  rig-bt  of  the  insured  to  atmndon  and  reoover 
for  a  total  loss,  depends  upon  the  state  of  the  fact 
at  the  time  of  the  offer  to  abandon,  and  not  upon 
the  state  of  the  Information  received. 

The  technical  total  loss  arisingr  from  capture, 
ceases  with  a  final  decree  of  restitution,  although 
that  decree  may  not  have  been  executed  at  the  time 
of  the  offer  to  abandon. 

ERROR  to  the  circuit  court  for  the  district  of 
Pennsylvania,  in  an  action  for  a  total  loss, 
on  a  policy  of  msurance  on  the  brig  Holla,  her 
cargo  and  freight. 

The  material  facts  stated,  were,  that  the  brig 
RoUa.  a  neutral  vessel,  while  prosecuting  the 
voyage  insured,  was  captured  by  a  belligerent 
cruiser,  and  libelled  as  prize  of  war.  *  On  the 
9th  of  July,  1806,  a  final  sentence  in  favor  of 
the  vessel  and  cargo  was  passed,  and  on  the  19th 
of  the  same  month,  about  1  o'clock  p.  m.,  resti- 
tution was  made.  On  the  17th  of  July,  the 
assured  in  *New  York  received  infor-  f*203 
mation  of  the  capture,  and  immediately  gave 
orders  to  his  agent  in  Philadelphia  to  abandon 
to  the  underwritei's.  In  pursuance  of  these 
orders  the  offer  to  abandon  was  made  on  the 
morning  of  the  19th. 

The  judgment  of  the  court  below  was  for  the 
defendants. 

Hopkinson,  for  the  plaintiff. 

The  question  in  this  case  is,  whether  the 
plaintiff  is  entitled  to  recover  for  a  total,  or 
only  for  a  partial  loss. 

The  proceeds  of  the  cargo  have  been  received 
by  the  plaintiff,  who  sold  the  same  for  account 
of  the  underwriters,  if  they  will  receive  them. 

If  the  abandonment  was  made  before  the 
restoration  in  fact  of  the  cargo  to  the  captain 
on  the  19th  of  July,  the  plaintiff  has  a  right  to 
recover  for  a  total  loss,  accordmg  to  the  de- 
cision in  Wiinelander's  Caee,  at  last  term,  {ante, 

p.  4J-) 

The  plaintiff  having  shown  a  total  loss,  by 
the  capture,  it  is  incumbent  on  the  defendants 
to  show  that  the  property  was  restored  before 
the  abandonment.  On  the  17th  the  plaintiff 
received  information  of  the  capture;  on  the 
18th  he  wrote  and  put  into  the  post-office  at  New 
York,  the  letter  to  his  agent  in  Philadelphia, 
directing  the  abandonment  to  be  made ;  on  the 
19th  it  was  received  in  Philadelphia,  and  the 
abandonment  offered.    The  abandonment  must 
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relate  to  the  18th,  when  the  plaintiflf  wrote  his 
letter  and  made  his  election  to  abandon.  Aban- 
donment is  an  ex  parte  act,  and  if  the  plaintiff 
has  a  right  to  abandon  at  the  time  when  he  elects 
and  offers  to  abandon,  the  defendants  are  liable 
from  that  time.  No  consent  is  necessary  on  the 
part  of  the  defendants.  The  plaintiff  waa  bound 
irom  the  date  of  his  letter;  and  the  defendants 
must  be  equally  bound. 

But  although  the  property  may  have  been  in 
fact  restored  before  the  abandonment,  if  that 
restoration  was  unknown  to  the  plaintiff,  it  is 
yet  an  undecided  question,  whether  the  aban- 
donment is  not  valid. 

204*]  *The  opinion  of  Lord  Mansfield  in 
IlamiUon  v.  Mendez,  unlike  the  opinions  of  that 
great  man,  is  confused  and  contradictory, 
sometimes  making  the  question  of  right  to  aban- 
don depend  upon  the  state  of  the  information, 
and  sometimes  on  the  fact  itself. 

It  is  not  reasonable  that  the  insured  should  be 
bound  to  abandon  upon  receipt  of  the  first  in- 
telligence, and  yet  the  underwriter  be  permitted 
to  take  advantage  of  subsequent  events.  There 
would  be  no  mutuality  in  this  principle.  It 
would  be  ruinous  to  merchants  thus  to  be  kept 
out  of  their  money.  Besides,  the  contract  is 
for  indemnity,  and  there  can  be  no  fairer  mode 
of  ascertaining  the  indemnity  than  to  give  the 
underwriters  the  thing  itself,  subject  to  the 
chance  of  recovery,  and  let  them  pay  the  price. 
If  the  thing  is  restored,  and  goes  to  a  good  mar- 
ket, the  underwriters  derive  the  benefit;  if  a 
loss  happens,  it  is  what  they  are  bound  by  their 
contract  to  sustain.  But  a«  to  the  state  of  the 
fact  itself,  we  contend  that  there  was  no  actual 
restoration  of  the  property  before  the  offer  to 
abandon.  If  there  was,  it  is  for  them  to  show 
it.     The  onn*  probandi  is  on  them. 

If  it  is  necessary  to  the  justice  of  the  case, 
the  court  will  divide  the  day,  and  ascertain 
which  event  did  first  actually  happen.  ,?  Bur- 
row,  1434,  Cmnbe  r,  Pitt. 

Dallas  and  Rawle,  contra,  contended. 

That  the  peril  being  at  an  end,  at  the  time  of 
the  offer  tb  abandon,  the  plaintiff  cannot  re- 
cover for  a  total  loss,  unless  the  consequences 
of  the  capture  created  a  total  loss  either  in  fact 
or  in  law. 

The  peril  by  ciipture  was  at  an  end  on  the 
9th  of  July,  when  the  final  decree  of  restitution 
was  pronounced  in  the  court  of  dernier  resort. 

The  right  to  restitution  was  consummate,  and 
the  authority  to  restore  absolute.  What  re- 
mained was  mere  matter  of  form.  The  vessel 
and  cargo  were  in  the  hands  of  the  public  offi- 
cer, who  held  the  same,  after  the  decree,  in 
trust  for  the  owner.  There  was  no  longer  any 
hostile  or  adverse  possession.  The  property 
was  in  no  dan^r  of  condemnation,  or  even  of 
further  detention. 

205*]  *The  state  of  the  fact,  and  not  of  the 
information,  is  the  test  of  the  right  to  abandon. 
If  intelligence  were  the  test,  any  idle  vague  ru- 
mor might  compel  the  underwriters  to  pay  a 
total  lass  when  the  property  was  in  fact  in  per- 
fect safety  the  whole  time. 

The  contract  is,  that  the  property  shall  not 
perish  by  the  peril,  not  that  it  shall  not  encoun- 
ter the  ]>eril.  A  storm  may  injure  it,  but  if  the 
injury  does  not  exceed  half  the  value,  and  the 
voyage  be  not  broken  up,  it  is  not  a  total  loss. 
The  underwriters  are  only  bound  to  pay  the 
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partial  loss.  It  is  a  contract  of  iodemnity  only ; 
the  liability  of  the  defendants,  therefore,  must 
depend  on  the  state  of  the  fact,  and  not  of  the 
intelligence.  Park,  77,  155,  160,  lU,  I46,  IJ^Jti, 
US,  15^,  156,  167;  En]).  Ca.  N.  P.  ^37;  M* Mas- 
ters V.  Shooibred;  Rhinelander  v.  Iiu.  Co.  of 
PennffyUania,  {ante,  p.  4^;)  Dtitilgh  r.  OatUff, 
cited  in  RhinAander^tt  cane,  1  N.  Y.  Cait/'n  /m 
Error,  'Jl,  22;  1  Johm.  liep.  205. 

It  is  not  contended  that  the  consequences  of 
the  capture  created  a  total  loss,  either  in  fact  or 
in  law.  The  exi)enses,  pillage,  and  damage  did 
not  amount  to  more  than  one-fourth  of  the  in- 
sured value,  and  these  -the  underwriters  are 
willing  to  pay.  The  vessel  arrived  at  her  des- 
tined port.     She  performed  the  voyage  insured. 

IngersoU,  in  reply. 

It  is  said  that  the  restitution  is  to  be  consid- 
ered as  referring  back  to  the  time  of  the  decree ; 
but  that  point  was  otherwise  decided  in  the  case 
of  Dutilgh  p.  Gatliff,  in  the  supreme  court  of 
Pennsylvania.  It  was  there  decided  that  al- 
though at  the  time  of  the  offer  to  abandon, 
there  was  a  decree  of  restitution,  yet  as  that  de- 
cree was  not  known  to  the  party  who  offered  to 
abandon,  and  as  in  fact  the  projjerty  was  then 
in  possession  of  the  captors,  the  insured  had  a 
right  to  recover  for  a  total  loss. 

February  28.  Marshall,  Oh.  J.\  after  stat- 
in;^ the  facts  of  the  case  as  above,  delivered  the 
opmion  of  the'  court  as  follows : 

*The  question  submitted  to  the  con-  [*200 
sideration  of  the  court  is  this:  is  the  assun*d 
entitled  to  recover  for  a  partial  or  for  a  total 
loss? 

In  support  of  the  claim  for  a  total  loss,  two 
points  have  been  made : 

1st.  That  the  state  of  information  at  the  time 
of  the  abandonment,  not  the  state  of  the  fact, 
mast  decide  the  right  of  the  assured  to  abandon. 

If  this  be  otherwise,  then,  it  is  contended, 

2d.  That  the  right  to  abandon  is  coextensive 
with  the  detention,  which  continued  until  resti- 
tution was  made  in  fact,  and  that  restitution  in 
fact,  though  made  on  the  same  day,  was  pos- 
terior in  {K)int  of  time  to  the  abandonment. 

1.  Does  the  right  to  abandon  depend  on  the 
fact,  or  on  the  information  of  the  parties? 

The  right  to  abandon  is  founded  on  an  actual 
or  legal  total  loss.  It  appears  to  the  court  to 
consist  with  the  nature  of  the  contract,  which 
is  truly  stated  to  be  a  contract  of  indemnity, 
that  the  real  state  of  loss  at  the  time  the  aban- 
donment is  made,  is  the  proper  and  safe  criterion 
of  the  rights  of  the  parties.  Might  they  depend 
absolutely  on  the  state  of  information  ?  A  seizure 
which  scarcely  interrupted  the  voyage  might 
be,  and  frequently  would  be,  convert(*d  into  a 
total  loss,  and  the  contests  respecting  the  real 
state  of  information  might  be  endless.  Intelli- 
gence of  capture  and  of  restitution  might  be  re- 
ceived at  the  same  time,  and  the  insured  might 
suppress  the  one  and  act  upon  the  other. 

This  point  came  under  the  consideration  of 
the  court  in  the  case  of  Rhinelander  r.  The  In- 
surance Company  of  Penn*yltania,  in  which 
case  it  was  said,  that  '*  where  a  belligerent  has 
taken  full  possession  of  a  vessel  as  prize,  and 
continues  that  posses.sion  to  the  time  of  the 
abandonment,  there  exists,  in  point  of  law,  a 
total  loss."  The  court,  in  delivering  this  opin- 
ion, understomi  itself  to  require,  that  the  con- 
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207*1  tinuance  of  the  possession  *up  to  the 
time  of  the  abiindonment,  or  a  technical  total 
loss  incurred  notwithstanding  the  restoration, 
was  necessary  to  justify  a  recovery  as  for  a  to- 
tal loss. 

In  considering  the  second  point,  the  court 
proceeded  to  inquire  whether  the  technical  total 
loss  on  which  the  right  to  abandon  depended,  was 
terminated  by  the  decree  of  restitution,  or  con- 
tinued until  that  decree  was  carried  into  execu- 
tion, and  restitution  was  made  in  fact. 

The  real  object  of  the  policy  is  not  to  effect 
a  change  in  property,  but  to  indemnify  the  in- 
sured. Whenever,  therefore,  only  a  partial  loss 
is  sustained  by  one  of  the  perils  insured 
against,  the  original  owner  of  the  property  re- 
tains it,  prosecutes  his  voyage,  and  recovers 
for  his  partial  loss. 

But  the  voyage  may  be  really  broken  up, 
without  the  destruction  of  the  vessel  and  cargo. 
A  detention  by  a  foreign  prince,  either  by  em- 
bargo or  capture,  may  be  of  such  long  duration 
as  to  defeat  the  voyage.  This  is  a  peril  insured 
against,  and  of  its  continuance  no  certain  esti- 
mate can  be  made.  In  the  case  of  capture  it  is, 
for  the  time,  a  total  loss,  and  no  p)erson  can 
confidently  say  that  the  loss  will  not  finally  be 
total.  So  of  an  embargo.  Its  duration  cannot 
be  measured,  and  it  may  destroy  the  object  of 
the  voyage.  These  detentions,  therefore,  are, 
for  the  time,  total  losses,  and  they  furnish  rea- 
sonable ground  for  the  apprehension  that  their 
continuance  may  be  of  such  duration  as  to 
break  up  the  voyage,  or  ruin  the  assured,  by 
keeping  his  property  out  of  his  possession. 
Such  a  case,  tnerefore,  upon  the  true  principles 
of  the  contract,  has  been  considered  as  justify- 
ing an  abandonment,  and  a  recovery  for  a  total 
loss.  • 

But  when  a  final  decree  of  restitution,  from 
which  it  is  admitted  that  no  appeal  lies,  has 
been  aw^arded,  the  peril  is  over.  On  no  reason- 
able calculation  can  it  be  supposed  that  such  a 
delay  of  restitution  will  ensue,  as  from  that 
time  to  break  up  the  voyage.  There  is  no  rea- 
son to  presume  a  subsequent  detention  on  the 
208*]  part  of  *the  foreign  prince.  There  is  no 
motive  for  such  detention.  The  master  of  the 
captured  vessel  may  perhaps  not  be  ready  to 
receive  possession,  and  the  delay  may  proceed 
from  him.  At  any  rate,  without  some  evidence 
that  the  peril  was  not  actually  determined,  the 
court  cannot  consider  it  as  continuing  after  the 
sentence  was  pronounced.  A  technical  total 
loss  originates  in  the  danger  of  a  real  total  loss. 
The  court  cannot  suppose  such  a  danger  to  have 
existed  after  a  final  sentence  of  acquittal,  unless 
some  order  of  court  relative  to  a  reconsideration 
could  be  shown,  or  it  should  appear  that  some 
other  delays  were  interposed  by  the  court  which 
had  pronounced  the  sentence,  or  by  the  sover- 
eign of  the  captor. 

Had  the  facts  on  which  this  question  depends 
been  known  at  New  York  and  Philadelphia  as 
they  occurred,  could  it  have  been  said  that  there 
existed  a  technical  total  loss?  After  a  decree 
of  restitution,  could  it  be  said  that  while  means 
were  taking  to  carry  that  decree  into  execution, 
while  the  mandate  for  restitution  was  passing 
from  the  court  to  the  vessel,  the  assured  had  a 
right  to  elect  to  consider  his  vessel  as  lost,  and 
to  abandon  to  the  underwriters?  To  this  court 
it  s<>ems  that  the  right  to  make  such  an  election, 
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at  such  a  time,  would  be  inconsistent  with  the 
spirit  of  the  contract,  and  that  the  technical 
total  loss  was  terminated  by  the  decree  of  resti- 
tution, unless  something  subsequent  to  that 
decree  could  be  shown  to  prove  the  continuance 
of  the  danger,  or  of  an  adversary  detention. 

Nothing  in  this  opinion  is  intended  to  extend 
to  the  case  where  a  cargo  may  be  lost,  without 
the  loss  of  the  vessel. 

There  is  no  error  in  the  judgment  of  the  cir- 
cuit court  of  Pennsylvania,  and  it  is  to  be  af- 
firmed, with  costs. 

Judgment  affirmed. 


Afrg-2  Wash.  C.  C.54. 

Cited-3  Wbeat.  196 :  12  Pet.  807 ;  8  Mason  37 ;    Id. 
66,  67 ;  1  Wash.  244:  3  Mason  436. 


♦MILVAINE  V.  COXE'S  LESSEE.    [*209 

On  the  4tb  of  October,  1776,  the  state  of  New  Jer- 
sey was  completely  a  sovereign  and  independent 
state,  and  had  a  ri^bt  to  oompel  the  inhabitants  of 
the  state  to  become  citizens  thereof. 

A  person  bom  in  the  colony  of  New  Jersey  before 
the  year  1776,  and  residing  there  until  the  year 
1777t  but  who  then  Joined  the  British  army,  and 
ever  since  adhered  to  the  British,  claiming  to  be  a 
British  subfeot,  and  demanding  and  receivinir  com- 
pensation from  that  government,  for  his  loyalty 
and  his  sulferings  as  a  refugee,  has  a  right  to  take 
lands  by  descent,  in  the  state  of  New  Jenej. 

THIS  cause  was  now  argued  again  by  Dupon- 
ceau  and  Ingersoll,  for  the  plaintift  in  error, 
and  by  Rawle  and  E.  Tilghman,  for  the  defend- 
ant. 

The  report  of  the  former  argument*  having 
been  so  full,  it  is  deemed  unnecessary  to  state 
more  of  the  argument,  at  this  term,  than  will 
be  siifiScient  to  show  the  points  to  which  acl- 
ditional  authorities  were  acmuced. 

For  the  plaintifif  in  error,  it  was  contended. 

1.  That  Daniel  Coxe  was  born  an  alien  to 
the  state  of  New  Jersey ;  and  when  the  revolu- 
tion commenced,  had  a  right  to  choose  his  side 
in  a  reasonable  time,  and  could  not  be  made  a 
citizen  of  the  new  state  against  his  will.  Upon 
this  point  were  cited  S  VaU.  j?J4,  Ooignet  t. 
Ptitit;  2  BiUherford,  30;  I  Bl.  Com,  81X;  J 
Doll,  S25,  Ware  tJ,  HyUon;  PUnnden  on  Alien- 
age, S,  4,  '7,  15,  19,  24.  119;  Law$  of  the  U.  S. 
vol.  7,  p.  147;  vol.  3,  p.  165;  vol.  6,  p.  80. 

2.  That  even  if  he  could,  contrary  to  his 
natural  alle^ance,  be  compelled  by  force  to 
become  a  citizen  of  the  new  state,  hia  conse- 
quent allegiance  to  such  new  state  could  be 
temporary  only,  and  could  not  exist  longer  than 
the  pressure  of  the  force  existed.  He  had  a 
right  to  escape  from  that  force,  and  to  throw 
off  that  allegiance,  if  he  could.  Natural  alle- 
giance, %.  e.  the  allegiance  due  from  birth,  is  the 
only  kind  w^hich,  by  the  rule  of  the  common 
law,  cannot  be  shaken  off.  Voluntary  alle- 
giance, by  naturalization,  and,  a  fortiori,  alle- 
giance imposed  by  force,  is  not  perpetual.  No 
fiction  can  make  a  natural  bom  subject.  7  O. 
13,  38,  19;  Vaughan,  280,  Craw  «.  Rammy; 
1  Bl.  Com,  369;  5  Veuy,J%n.  781,  SamerfiMe  r. 
SomerviUe;  Zouch,  de  Jure  inter  Oentee,  144. 
ed,  165d,  pars.  2,  a.  2,  n,  16. 


\.—AnU,  vol.  2,  p.  280,  Feb.  term,  1806, 
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2 1 O*]  *It  was  also  contended  that  the  doc- 
triue  relied  upon  from  CaltiiVa  Cme  was  an 
4' xtra judicial  dictum,  and  even  upon  the  prin- 
cipal point  of  that  case,  the  judgment  of  the 
court  was  influenced  l?y  the  known  wishes  of 
King  James.  To  shake  the  authority  of  that 
case,  the  counsel  cited  Collectansa  Juridica, 
10;  J  Biographia  Bnttanicu,  art.  CoKE;  5  Co. 
40.  b,  Rajyiii's  Hist.  Eng.  anno  1606,  1607; 
II nine's  Hint.  Eng.  anno  1604;  Ilargrave's  Intro- 
duHit>n  to  the  com  of  t/w  Postnati;  11  State 
IrmU,  75;  Id.  S6,  Lord  Bacon' »  Speech;  1 11.  IT. 
P.  <\  68;  11  State  TriaU,  106,  Lord  EHewtere'tt 
Ojnnion;  Sir  Robert  Phillipa'a  Speech  in  the  2d 
jtari  of  Car.  I,  anno  16^8;  Stat,  de  prerogatica 
regpt,  anno  1324. 

On  the  part  of  the  defendant  in  error,  it  was 
<-outended, 

1.  That  whatever  might  be  the  principles  of 
natural  law,  the  state  of  New  Jersey  was  sover- 
eign and  independent,  and  had  a  right  to 
legislate  upon  the  subject  of  alleoriance,  and  to 
dt*olare  who  were  the  citizens  from  whom  it 
was  due. 

That  by  the  principles  of  the  common  law, 
Daniel  Coxe  had  a  right  to  inherit  lands  in 
New  Jersey. 

In  support  of  these  points  the  following  au- 
thorities were  cited:  /  Bl.  Co?n.  366,  370;  The 
Imwh  of  New  Jersey  of  tlie  20th  September,  1777, 
*%nd  i9th  of  December,  1781.  A  manuseript 
ojHnion  given  by  Lord  Kenyan,  on  the  19th  of 
February  1784,  while  he  was  at  the  bar,  that 
the  American  antenati  were  entitled  to  hold 
lands  in  England.  The  case  of  IlamUto^n  v. 
Eden,  decided  by  Ch.  J.  Ellsworth,  in  North 
( 'aroliua,  stated  in  the  printed  account  of  the 
proceedings  of  the  commissioners  under  the 
British  treaty.  The  case  of  Dr.  Ingles,  stated 
in  the  same  proceedings.  PUncden  on  Alienage, 
J*J;  Laws  of  New  Jersey,  28th  September,  1782; 
Vattel,  Preliminary  Discourse,  «.  9,  21,  24,  25; 
211*]  arotius,  b.  2,  c.  *5,  s.  24;  3  DaU.  153, 
162,  and  Browris  Case,  in  Scotland,  as  stated 
by  Mr.  0.  Lee.* 
*  February  28.  Cuhhixg,  J.,  delivered  the 
opinion  of  the  court,  as  follows :' 

The  court  deems  it  unneces.sary  to  declare 
an  opinion  upon  a  point  which  was  much  de- 

1.— The  ca.se*  was  stated  by  Mr.  Lee,  as  follows : 

Alexander  Brown,  born  in  Virginia,  where  he  al- 
ways lived,  and  where  ho  died  on  or  at>out  the  year 
iso^  waa  the  eldest  brother  in  the  elder  line,  of  a 
numerous  family,  some  of  whom  always  lived  in 
Scotland.  By  the  death  of  a  collateral  relation  in 
.Scotland  since  his  death,  the  dencent  of  a  landed 
4>f«tate  was  cast,  and  the  oucstion  arose  whether  the 
<.«ldest  j»on  of  Alexander  Brown,  bom  since  the  year 
i7H4,  or  his  wisters,  born  before  the  treaty  of  peace, 
or  the  oldest  son  of  William  Brown,  the  second 
brother,  born  before  the  treaty  of  peace  in  Vir- 
ginia, whore  he  always  has  Uved,  or  the  relations 
of  the  intestate  in  Scotland,  who  always  live<i  there, 
and  wore  real  British  subjects,  or  any  of  them,  in- 
lierited  the  estate. 

Upon  a  contestation  of  these  rights.  It  was  deter- 
niimM  in  thf  court  of  competent  Jurisdiction,  late- 
ly in  Scotland,  that  the  estate  descended  to  the 
eldest  son  of  Alexander  Brown,  under  the  statute  of 
Anne,  and  the"  treaty  of  1794.  The  cause  was  carried 
bj'  appeal  to  the  superior  court,  who  affirmed  the 
>H?nteuco  in  his  favor.  By  his  guardian  the  young 
man  isnowln  roceiiJtof  the  annual  income.  This 
decision  was  made  about  two  years  ago. 

Fehruaiy  4th,  180K.  Charles  Leb. 

2.— Johnson  J.,  did  not  vote  upon  this  question  : 
aind  Todd,  J.,  gave  no  opinion,  as  he  had  not  been 
present  at  the  argument. 
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bated  in  this  cause,  whether  a  real  British^sub- 
ject,  bom  before  the  4th  of  July,  1776,  who 
never  from  the  time  of  his  birth  resided  with- 
in any  of  the  American  colonies  or  states,  can, 
upon  the  principles  of  the  common  law,  take 
lands  by  descent  in  the  United  States;  because 
Daniel  Coxe,  under  whom  the  lessor  of  the  plaint- 
iff claims,  was  bom  in  the  province  of  New  Jer- 
sey, long  before  the  declaration  of  independ- 
ence, and  resided  there  until  .some  time  in  the , 
year  1777,  when  he  joined  the  British  forces. 

Neither  does  this  case  produce  the  necessity 
of  discriminating  very  nicely  the  precise  point 
of  time  when  *I)aniel  Coxe  lost  his  right  [♦a  1 2 
of  election  to  abandon  the  American  cau.se,  and 
to  adhere  to  his  allegiance  to  the  King  of  Qreat 
Britain;  because  he'  remained  in  the  state  of 
New  Jersey,  not  only  after  she  had  declared* 
herself  a  sovereign  state,  but  after  she  had 
passed  laws  by  which  she  pronounced  him  to 
be  a  member  of,  and  in  allegiance  to,  the  new 
government.  The  court  entertains  no  doubt 
that  after,  the  4th  of  October,  1776.  he  became 
a  member  of  the  new  society,  entitled  to  the 
protection  of  its  government,  and  bound  to 
that  govemment  by  the  ties  of  allegiance. 

This  opinion  is  predicated  upon  a  principle 
which  is  believed  to  be  undeniable,  that  the 
several  states  which  composed  this  Union,  so 
far  at  least  as  regarded  their  municipal  regula- 
tions, became  entitled,  from  the  time  when  they 
declared  themselves  independent,  to  all  the 
rights  and  powers  of  sovereign  states,  and  that 
they  did  not  derive  them  from  concessions  made 
by  the  British  king.  The  treaty  of  peace  con- 
tains a  recognition  of  their  indei)endence,  not  a 
CTant  of  it.  From  hence  it  results,  that  the 
laws  of  the  several  state  governments  were  the 
laws  of  sovereign  states,  and  as  such  were  ob- 
ligatory upon  the  people  of  .such  state,  from  the 
time  they  were  enacted.  We  do  not  mean  t^) 
intimate  an  opinion  that  even  a  law  of  a  state. ^ 
whose  form  of  government  had  been  organized* 
prior  to  the  4th  of  July,  1776,  and  which  pass- 
ed prior  to  that  period,  would  not  have  been 
obligatory.  The  present  case  renders  it  un- 
necessary to  be  more  precise  in  stating  the  orin- 
ciple;  for  although  the  constitution  of  New 
Jersey  was  formed  previous  to  the  general  dec- 
laration of  independence,  the  laws  passed  upon 
the  subject  now  under  consideration  were  pos- 
terior to  it. 

Having  thus  ascertained  the  situation  of  Dan- 
iel Coxe.  on  the  4th  of  October,  1776,  let  us  see 
whether  it  was  in  any  respect  changed  by  his 
subsequent  conduct,  in  relation  to  the  new 
govemment.  Without  expres.sing  an  opinion 
upon  the  right  of  expatriation  as  founded  on 
the  common  law,  or  upon  the  application  of 
that  principle  to  a  person  born  in  the  State  of 
New  Jersey,  before  its  separation  from  the 
mother  country,  we  think  it  conclusive  upon 
the  point,  that  the  legislature  of  that  state 
*by  the  most  unequivocal  declarations.  [*213 
a*^serted  its  right  to  the  allegiance  of  such  of 
its  citizens  as  had  left  the  state,  and  had  not 
attempted  to  return  to  their  former  allegiance. 

The  act  of  the  5th  of  June,  1777,  contains  an 
express  declaration  that  all  such  persons  were 
.subjects  of  the  state,  who  had  been  seduced  by 
the  enemy  from  their  allegiance.  The  law 
speaks  of  them  as  fu^tives  not  as  aliens,  and 
they  are  invited,  not  to  become  subjects,  but  to 
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return  to  their  duty,  which  the  legislature 
clearly  considered  as  still  subsisting  and  obli- 
gator}' upon  them. 

The  inquiry  which  the  jury  is  directed  to 
make,  by  the  act  of  the  18th  ot  April,  1778,  in 
order  to  lay  a  foundation  for  the  confiscation  of 
the  personal  estates  of  these  fugitives  is, whether 
the  person  had.  between  the  4th  of  October, 
1776,  and  the  5th  of  June,   1777,  joined  the 

.  armies  of  the  King  of  Great  Britain,  or  other- 
wise offended  against  the  form  of  his  alles^iance 
to  the  state.  The  7th  section  of  this  Taw  is 
peculiarly  important,  because  it  provides  not 
only  for  past  cases,  which  had  occurred  since 
the  5th  of  June,  1777,  but  for  all  future  cases, 
and  in  all  of  them  the  inquiry  is  to  be,  whether 
the  offender  has  joined  the  annies  of  the  kin^, 

'or  otherwise  offended  against  the  form  of  his 
allegiance  to  the  state. 

During  all  this  time,  the  real  estates  of  these 
persons  remained  vested  in  them ;  and  when  by 
the  law  of  the  11th  of  December,  1778,  the 
legislature  thought  proper  to  act  upon  this  part 
of  their  property,  it  was  declared  to  be  forfeited 
for  their  offenses,  not  escheatable  on  the  ground 
of  alienage.  This  last  act  is' particularly  en- 
titled to  attention,  as  it  contains  a  legislative 
declaration  of  the  point  of  time  when  the  right 
of  election  to  adhere  to  the  old  allegiance  ceased, 
and  the  duties  of  allegiance  to  the  new  govern- 
ment commenced.  Those  who  joined  the  ene- 
my between  the  19th  of  April,  1775,  and  the 
4th  of  October,  1776,  (when  an  express  declara- 
tion upon  the  subject  was  made,)  and  who  had 
not  since  returned  and  liecome  subjects  in  al- 
legiance to  the  new  government,  by  taking  the 
oaths  of  abjuration  and  allegiance,  are  pro- 
nounced guilty  of  high  treason,  not  for  the  pur- 
pose of  effecting  them  personally,  which  would 
214*]  have  *been  most  unjust,  but  with  a 
view  to  the  confiscation  of  their  estates.     And 

-  consistent  with  this  distinction,  the  jury  are  to 
inquire  in  respect  to  these  persons,  not  as  in  the 
case  of  those  w^ho  had  left  the  state  after  the 
4th  of  October,  1776,  whether  they  had  offend- 
ed against  the  form  of  their  allegiance,  but 
whether  they  are  offenders  within  this  act;  that 
is,  by  having  joined  the  enemy  between  the 
19th  of  April,  1775,  and  the  4th  of  Octol)er, 
1776,  and  not  having  returned  and  become  sub- 
jects in  allegiance  to  the  state. 

Having  taken  this  view  of  the  laws  of  New 
Jersey  upon  this  subject,  it  may  safely  be  as- 
serted that  prior  to  the  treaty  of  peace,  it  would 
not  have  been  competent,  even  for  that  state,  to 
allege  alienage  in  Daniel  C'oxe  in  the  face  of 
repeated  declarations  of  the  legitimate  authority 
of  the  governijient,  that  he  continued  to  owe 
allegiance  to  the  stat<.%  notwithstanding  all  his 
attempts  to  throw  it  off.  If  he  was  an  alien, 
he  must  have  been  so  by  the  laws  of  New  Jer- 
sey; but  those  laws  had  uniformly  asserted, 
that  he  was  an  offender  against  the  form  of  his 
allegiance  to  the  state.  How,  then,  can  this 
court,  acting  upon  the  laws  of  New  Jersey,  de- 
clare him  an  alien?  The  conclusion  is  inevit- 
able, that, •prior  to  the  treaty  of  peace,  Daniel 
Coxe  was  entitled  to  hold,  and  had  a  capacity 
to  take  lands,  in  New  Jersey  by  descent. 

But  it  is  insisted  that  the  treaty  of  peace, 
operating  upon  his  condition  at  that  time,  or 
afterwards,  he  became  an  alien  to  the  state  of 
New  Jersey  in  consequence  of  his  election,  then 
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made  to  become  a  subject  of  the  king,  and  his 
subsequent  conduct  confirming  that  election. 
In  vain  have  we  searched  that  instrument  for 
some  clause  or  expi-ession,  which  by  any  impli- 
cation could  ^ork  this  effect. 

It  contains  an  acknowledgment  of  the  inch- 
pendence  and  sovereignty  of  the  United  Stat<»*i. 
in  their  political  capacities,  and  a  relinquish 
ment  on  the  part  of  His  Britannic  Majesty,  of 
all  claim  to  the  government,  propriety  and  ter- 
ritorial rigljts  of  the  same.  These  concessioiw 
amounted,  no  doubt,  to  a  formal  renunciation 
of  all  claim  to  the  allegiance  of  the  citizens  of 
the  United  States.  But  the  question  who  wen* 
at  that  period  citizens  of  the  *United  [*2 1  *% 
States  is  not  decided,  or  in  the  slightest  degrw 
alluded  to,  in  this  instrument;  it  was  left  nec- 
essarily to  depend  upon  the  laws  of  the  respec^- 
tive  states,  who  in  •  their  sovereign  capaciti<*K 
had  acted  authoritatively  upon  the  subject.  It 
left  all  such  persons  in  the  situation  it  found 
them,  neither  making  those  citizens  who  bad 
by  the  laws  of  any  of  the  states  been  declan*d 
aliens,  nor  releasing  from  their  allegiance  any 
who  had  become,  and  were  claimed,  as  citizens. 
It  repeals  no  laws  of  any  of  the  states  which 
were  then  in  force  and  operating  upon  this  sub- 
iect,  but  on  the  contrary  it  recognizes  their  va- 
lidity by  stipulating  that  Congress  shoukl 
recommend  to  the  states,  the  reconsideration 
of  such  of  them  as  had  worked  confiscations. 
If  the  laws  relating  to  this  subjec't  were  at  that 
period,  in  the  language  of  one  of  the  counj^-l. 
temporary  and  fvncti  officio,  they  certainly 
were  not  rendered  so  by  the  terms  of  the  treaty, 
nor  by  the  political  situation  of  the  two  nations, 
in  consequence  of  it.  A  contrary  doctrine  i»» 
not  only  inconsistent  with  the  sovereignties  nf 
the  states,  anterior  to  and  independent  of  the 
treaty,  but  its  indiscriminate  adoption  might  )m- 
productive  of  more  mischief  than  it  is  possible 
for  us  to  foresee. 

If,  then,  at  the  period  of  the  treaty,  the  law  ^ 
of  New  Jersey  which  had  made  Daniel  Coxe  a 
subject  of  that  state  were  in  full  force,  and 
were  not  repealed,  or  in  any  manner  affected 
by  that  instrument ;  if  by  force  of  these  laws  he 
was  incapable  of  throwing  off  his  allegiance  u> 
the  state,  and  derived  no  right  to  do  so  by  vir- 
tue of  the  treaty,  it  follows  that  he  still  retains 
the  capacity  which  he  possessed  before  the 
treaty,  to  take  lands  by  descent  in  New  Jersey, 
and,  consequently,  that  the  lessor  of  the  plaiitt- 
iff  is  entitled  to  recover. 

Judgment  mimt  be  affinned,  with  cont». 

Di8tinarul9hed-3  Pet.  124-171. 
Cited— 3  Wheat.  12(n);  3  Pet.  lt»;  285;  19  How.  ;««t. 
oftJ;  Id.  677;  20  Id.  30,  230 ;  1  Wood,  &  M.  431. 


*TH E  UN ITED  ST ATE8      [*2 1 « 

THE  BRIG  UNION.  THE  SLOOP  SALLY 

AND  (;ARG0.  and  THE4>L00P 

DEBORAH  AND  CARGO. 

It  l8  incumbent  upon  the  plaintiff  in  error  to 
show  that  this  court  nan  Jurisdiction  of  the  cast*. 

This  court  will  permit  viva  voce  testimony  lo  l»c 
fi:fven  of  the  value  of  the  mutter  in  dispute. 

The  appraisement  made  by  order  of  the  district 
Judfrc  by  three  sworn  appraisers,  is  not  conclusive 
evidence  of  the  value,  but  It  is  better  evideni-e 
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than  the  opinion  of  a  single  witness  examined  viva 
voce  in  open  court. 

After  deciding:  the  question  of  value  upon  the 
weight  of  the  evidence,  the  court  will  not  continue 
the  cause  for  the  party  to  produce  further  evi- 
dence as  to  the  value. 


THESE  were  three  separate  libels  a^^ainst  these 
three  vessels,  which  were  seized  bv  the  col- 
lector of  the  district  of  Delaware  for  a  sup- 
posed breach  of  the  revenue  laws.  The  sen- 
tence of  the  court  below  l)eing  in  favor  of  the 
claimants,  the  United  States  appealed. 

Broom,  for  the  appellees,  objected  to  the  juris^ 
diction  of  this  court,  because  there  was  no  rule 
to  consolidate  the  cases,  and  in  neither  of  them 
separately  did  the  value  of  the  thing  in  dispute, 
exclusive  of  costs,  appear  to  be  2,000  dollars. 

Reed,  United  States  Attorney  for  the  district 
of  Deleware.  said  it  was  incumbimt  on  the 
claimants  to  show  the  value,  as  they  had  sub- 
mitted to  the  jurisdiction  below. 

But  the  court  said  that  the  plaintiff  in  error 
must  show  that  this  court  has  jurisdiction. 
The  circuit  court  can  neither  give  nor  take 
away  the  jurisdiction  of  this  court.  This  court 
must  judge  for  itself  of  its  own  jurisdiction. 

A  witness  was  then  introduced  in  behalf  of 
the  United  States,  who  was  sworn  and  examin- 
i»fl  rira  Toee  in  open  court  to  prove  the  value 

Broom,  for  the  appellees,  read  from  the  record 
an  appraisement,  made  by  three  sworn  ap- 
praisers, by  order  of  the  district  judge,  by  which 
the  brig  iTnion  was  appraised  at  1,800  dollars, 
the  sloop  Sally  at  400,  and  the  sloop  Deborah 
at  600,  and  contended  that  this  appraisement, 
lieing  made  by  order  of  the  judge,  was  conclu- 
sive evidence  of  the  value  of  the  matter  in  dis- 
pute, although  that  appraisement  was  never 
217*]  acted  upon  by  the  claimants  *giving 
caution  so  as  to  liberate  the  vessels,  which  was 
the  reason  of  the  order  for  appraisement,  ac- 
cording to  the  H9th  section  of  the  revenue  law, 
rol.  4,  p.  4£8.  But  if  it  should  not  be  deemed 
conclusive  evidence,yet  it  is  belter  evidence  than 
the  opinion  of  a  single  witness  who  now  forms 
a  judgment  from  his  recollection  of  the  vessels 
two  years  ago.  It  is  the  testimony  of  three  per- 
sons who  formed  their  judgment  at  the  time 
from  an  actual  view  and  examination  of  the 
property.  It  was  returned  to  the  (M)urt  and 
tiled  and  entered  upon  record,  without  any  ob- 
j(?ction  on  the  part  of  the  United  States. 

Rodney,  Attorney  General,  contra. 

If  the  court  below  cannot  by  any  act  oust 
this  court  of  its  jurisdiction,  much  less  can  any 
of  its  olflcers  or  appraisers.  If  this  valuation 
be  conclusive, it  puts  it  in  the  power  of  apprasi- 
ers  appointed  by  the  court  below  to  deprive 
this  court  of  its  jurisdiction. 

Marshall.  6'A.  J,  The  appraisement  is  not 
i:onclusive  evidence  of  the  value,  but  in  this 
case  it  is  the  best  evidence.  It  was  made  by 
olRcers  of  the  court  under  its  order,  and  was 
rttgulariy  returned  and  filed.  It  does  not  im- 
peach the  credibility  of  the  witness  now  ex- 
amined, for  the  value  is  a  matter  dep(*nding 
upon  opinion,  and  with  respect  lo  which  the 
judgments  of  men  may  honestly  vary.  The 
appraised  value  would  have  been  the  matter  in 
(ii.spute  if  the  property  had  l)een  delivered  up  to 
I  lie  claimants  upon  security  given. 

Todd,  Livingston,  Washington,  (-base  and 
Crushing,  Justices,  concurred. 
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JoHNSoif.  ./.,  contra.  The  appraisement  was 
a  thinjj  not  perfected.  It  was  not  acted  upon, 
and  might  have  been  impeached. 

The  appeals  were  all  dismissed  for  want  of 
jurisdiction  in  this  court. 

No  objection  was  made  to  the  tira  vocr  ex- 
amination of  the  witness  as  to  the  value. 

♦On  the  next  day,  [*2 1 8 

Rodney,  Attorney  General,  moved  the  court 
for  a  continuance  of  these  causes,  and  leave  to 
take  affidavits  ix^specting  the  value  of  the  prop- 
erty, so  as  to  sustain  the  jurisdiction.  This 
court  has  only  decided  that  its  jurisdiction  does, 
not  appear  upon  the  record.  It  is  like  the  case 
of  Course  r.  Sk'ad*s  Ej'ecutors,  4  Ball.  25,  where 
the  court  continued  the  cause,  and  suffered 
affidavits  to  be  taken  to  show  the  value  of  the 
matter  in  dispute.  If  the  court  should  be  of 
opinion  that  the  decision  of  yesterday  upon  the 
weight  of  testimony  differs  this  c^ise  from  that 
of  Connte  r.  St^'od'a  Exfcutors,  they  will  reject 
the  motion. 

Broom,  contra. 

If  this  motion  had  been  made  yesterday,  U*- 
fore  the  decision  of  the  court  upon  the  weight 
of  testimony,  perhaps  it  might  have  been  prop- 
er, but  after  the  parties  have  put  themselves 
on  trial  upon  the  evidence  then  before  the  court, 
and  the  decision  has  Ix'en  made,  it  Is  not  usual 
to  open  the  case  and  grant  a  new  trial,  unless 
new  eviden(;e  is  suggested  to  have  been  dis- 
covered since  the  trial,  not  known  to  the  party 
at  the  time  of  trial. 

Marshall,  Ch.  J.  Cannot  the  United  States 
sue  out  a  new  writ  of  error,  and  take  new  affi- 
davits to  show  the  cause  to  be  within  our  juris- 
diction? If  so.  perhaps  the  court  would  not 
put  the  United  States  to  that  expense. 

Rodney  apprehended  it  would  be  final,  it  Ih'- 
ingan  api)eal,  and  not  a  writ  of  error. 

Thr  C4turi  oterruU'd  the  motion. 

Cited— 19  How.  473. 


♦PAWLING  AND  OTHERS  1*2 11> 

THE  UNITED  STATES. 

Upon  a  demurrer  to  evidence,  the  testimony  is 
to  be  taken  moiit  stronKly  dgainst  him  who  demurs, 
and  such  conclusions  as  a  Jury  might  justlfldbly 
draw,  the  court  ouRht  to  draw. 

A  bond  may  be  delivered  as  an  escrow,  by  the 
surety,  to  the  prinuipnl  oblifror. 

If  one  of  the  obligors,  at  the  time  of  executing 
the  bond,  in  the  presence  of  some  of  the  other  obli- 
gors say,  "  We  acknowledge  thi.i  instrument,  but 
others  are  to  sign  it,"  this  is  evidence  from  which 
the  Jury  may  infer  a  delivery  as  an  escrow,by  all  t  he 
obligors  who  were  then  present. 

ERROR  to  the  district  court  for  the  district 
of  Kentucky,  in  an  action  of  debt  upon  an 
ofilcial  bond  given  by  Balliuger,  as  collector  of 
the  revenue,  and  signed  and  sealed  by  Pawiing, 
Todd,  Adair,  and  Kennedy,  as  hfs  sureties, 
who  pleaded  that  they  delivered  i\m  sjime  jls^ 
an  escrow  to  one  Joseph  Ballinger,  to  Ix?  sjifely 
kept;  upon  condition,  that  if  Simon  Inglemaii 
and  William  Patton,  named  on  the  face  of  the 
bond,  should  execute  the  same  as  co-sureties, 
then  the  b<md  should  be  delivered  to  James 
Morrison,  sui)ervi8or,  on  behalf  of  the  United 
States,  as  their  deed,  and  not  otherwisi»;  and 
that  the  sjirae  never  was  executed  by  Inglemau 
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and  Patton ;  yet  Ballinger  delivered  it  to  Mor- 
rison, on  behalf  of  the  United  States,  and  so 
not  their  deed.  The  delivery  as  an  escrow 
being  traversed  by  the  United  States,  issue  was 
thereupon  joinecf;  in  the  trial  of  which  the 
United  States  demurred  to  the  evidence  pro- 
duced on  the  part  of  the  defendants,  which  con- 
sisted of  the  depositions  of  T.  T.  Davis,  W.  G. 
Bryant,  one  of  the  subscribing  witnesses,  Elijah 
Stapp,  another  subscribing  witness,  John  P. 
Wagnon,  another  sul)scribing  witness,  and  a 
letter  from  Morrison,  the  supervisor,  to  Ballin- 
ger. The  deposition  of  Davis  states  a  conver- 
sation l)etween  Ballinger  and  Pawling,  some 
time  before  the  signing  of  the  bond,  in  which 
the  former  told  the  latter  that  Todd,  Kennedy, 
Shelby,  Knox,  Ingleman.  Logan,  Lewis  and 
Adair,  had  agreed  to  be  security  for  him ;  upon 
which  Pawling  also  agreed  to  become  his  secur- 
ity, but  upon  the  express  condition  that  the  other 
persons  also  should  join  in  the  bond.  It  also 
.states  a  subsequent  conversation  between  the 
deponent  and  Todd,  before  signing  the  bond, 
in  which  the  latter  denied  that  he  had  agreed 
to  become  Ballinger*s  surety,  but  said  that  he 
should  not  be  apprehensive  of  danger,  if  all  the 
men  whom  Davis  had  named  wouul  join  in  the 
l)ond.  The  deposition  of  Bryant  states  that  he 
saw  Pawling,  in  the  presence  of  Ballin^r,  sign 
220*]  the  bond,  on  condition  *that  Kennt»dj', 
Todd,  Adair,  Davis,  and  others,  whom  the  wit- 
ness did  not  recollect,  should  also  sign  the  bond; 
and  he  understood  that  Pawling  was  to  be  ex- 
onerated if  they  did  not.  The  deposition  of 
Elijah  Stapp  states  that  he  saw  Pawling,  in  the 
hearing  of  Ballinger,  acknowledge  the  Dondas 
his  act  and  deed,  upon  condition  that  others 
mentioned  should  also  sign  it.  The  deposition 
of  Wagnon  states,  that  when  Todd,  Adair  and 
Kennedy  signed  the  bond,  Todd,  in  the  pres- 
ence of  the  other  two,  after  inserting  in  the 
bond  the  names  of  other  persons  who  he  said 
were  to  sign  it,  called  upon  the  witness  to  take 
notice  that  others  were  to  sign  it,  and  said, 
**  We  acknowledge  this  instrument  of  writing, 
but  others  are  to  sign  it."  The  letter  from 
Morrison  ta Ballinger  savs,  "I  have  received 
your  favor  by  Mr.  Davidson,  who  carries  back 
yt)ur  bond ;  not  that  I  require  more  securities, 
but  that  you  appeared  anxious  to  have  more ; 
thase  who  have  already  signed  are  very  suf- 
ficient." It  was  admitted  by  the  attorney  for 
the  United  States,  that  the  names  of  Thomas 
Kennedy,  John  Adair,  Simon  Ingleman  and 
William  Patton,  inserted  in  the  body  of  the 
bond  as  obligoi;^,  were  in  the  hand-writing  of 
the  defendant  Todd.  This  evidence  upon  the 
demurrer  was.  by  the  court  below,  adjudged 
insufficient.  The  defendants,  the  sureties,  took 
a  bill  of  exceptions  to  the  refusal  of  the  court 
to  suffer  Ballinger,  the  principal  obligor,  to  be 
examined  as  a  witness  for  them,  they  having 
severed  in  their  pleas.  But  as  that  question 
was  not  decided  by  this  court,  it  is  deemed  im- 
iieceSvHary  to  state  the  argument's  of  cx^unsel  on 
that  point. 

Pope,  for  the  plaintiffs  in  error. 

Upon  a  demurrer  to  evidence,  it  is  a  general 
rule  of  law,  that  the  evidence  must  be  taken 
most  strongly  against  the  party  demurring;  and 
that  the  court  ought  to  infer  every  thing  which 
a  jury  could  reasonably  have  inferred  from  the 
testimony.    Doug.   134,  {3d  ed.)    Cocksedge  c. 


Fanshaw;  S  W(uh.  210,  211,  Stepftem  e.  White. 

In  the  present  ca.se,  there  can  be  no  question 
as  to  the  defendants,  Pawling  and  Tcxid ;  the 
only  possible  doubt  *which  can  be  r*22 1 
raised  is,  whether  the  testimony  of  Wagnon 
supports  the  pleas  of  Adair  and  Kennedy. 

Kodney,  (Attorney  General,)  for  the  Unit«i 
States,  contended, 

That  the  delivery  as  an  escrow  ought  to  have 
been  to  a  third  person,  and  not  to  Ballinger, 
the  principal  obligor. 

Pope,  in  reply. 

The  law  of  the  plea  is  admitted  by  the  join- 
ing of  issue  upon  the  fact.  No  exception  can 
be  taken  to  the  legality  of  the  defense,  if  the 
facts  of  the  plea  are  found  to  be  tnie.  Courts 
ought  to  lean  against  demurrers  to  evidence, 
because  they  take  the  cause  fn)m  the  jury, 
which  is  the  proper  tribunal  to  decide  the  fact* 
of  the  case,  and  throw  that  burden  upon  the 
court,  whose  only  duty  it  is  to  decide  the  law. 
Demurrers  to  evidence  are  also  extremely  incon- 
venient in  practice,  especially  demurrers  to  pa- 
rol testimony,  which  consume  a  vast  deal  of  time. 

February  27.  Marshall,  Oh.  J.,  delivered 
the  opinion  of  the  court  as  follows: 

In  this  case  two  points  are  made  for  the  con- 
sideration ot  the  court. 

It  is  contended  by  the  plaintiffs  in  error, 

Isi.  That  Tudgment  on  the  demurrers  to  evi- 
dence shoula  have  been  rendered  for  the  de- 
fendants in  the  court  below. 

2d.  That  Joseph  Ballinger  ought  to  have 
been  admitted  as  a  witness. 

The  general  doctrine  on  a  demurrer  to  evi- 
dence has  been  correctly  stated  at  the  bar.  The 
party  demurring  admits  the  tnith  of  Uie  testi- 
mony to  which  he  demurs,  *and  also  [*222 
those  conclusions  of  fact  which  a  jury  may 
fairly  draw  from  that  testimony.  Forced  an^ 
violent  inferences  he  does  not  admit;  but  the 
testimony  is  to  be  taken  most  strongly  against 
him,  and  such  conclusions  as  a  jury  might  jus- 
tifiably draw  the  court  ought  to  draw. 

The  point  in  issue  between  the  parties  was 
the  delivery  of  the  Instrument  on  which  the 
suit  was  instituted.  The  plaintiffs  below  con- 
tending that  it  was  delivered  absolutely;  the 
defendants  that  it  was  delivered  as  an  escrow. 

The  bond,  upon  its  face,  purports  to  be  de- 
livered absolutely;  and  it  is  not  to  be  doubte<l 
that  obligees  would  be  much  more  secure 
against  fraud,  if  the  evidence  that  the  writing 
was  delivered  as  an  escrow  appeared  upon  itj( 
face,  than  by  admitting  parol  testimony  of 
that  fact.  But  the  law  is  settled  otherwise, 
and  is  not  to  be  disturbed  by  tins  court. 

The  subscribing  witnesses  to  Uie  bond  were 
examined  to  prove  its  delivery.  Henry  Pawl- 
ing executed  it  at  one  time;  the  other  defend- 
ants, Kennedy,  Todd  and  Adair,  at  a  differ- 
ent time.  With  respect  to  Pawling,  the  testi- 
mony IS  as  complete  as  can  be  required.  Will- 
iam G.  Bryant  deposes  that  Pawling  signed  the 
bond,  on  condition  that  other  persons,  whom 
he  named,  should  also  sign  it.  The  witne$e« 
understood  that  if  tliose  other  persons  sliould 
not  sign  it,  Pawling  should  be  exonerated. 
Elijah  Stapp.  the  other  subscribing  witness  to 
the  signature  of  Pawling,  deposca  that  *'  he 
saw  Pawling  acknowledge  it  as  his  act  and 
deed,  upon  condition  that  others,  whom  he 
mentioned,  should  also  sign  it.  ** 
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Theae  are  the  8ub«cribing  witnesHes  to  the 
lM)ncl.  and  certainly  a  jun'  believing  them 
could  not  have  avoided  declaring,  by  their  ver- 
<Iict.  that  the  bofid  wan  delivered  on  condition. 
Thut  condition  not  having  l)een  performed,  the 
lk»nd,  as  to  Pawling,  remainn  an  escrow. 

The  testimony,  with  respect  to  the  other  de- 
fendants, is  less  ix)«itive.  The  witness.  John 
223*]  P.  Wagnon,  was  *called  in  U)  attest  the 
bond.  Thomas  Todd,  one  of  the  defendants, 
tlien  sat  down  and  inserted  in  the  Ixxly  of  the 
iK)ud  the  names  of  other  persons  who,  he  stud, 
were  also  to  execute  the  instrument  which  he 
then  held  in  his  hand. 

Some  distinction  was  taken  at  the  bar  be- 
twi-en  the  case  of  Todd  and  that  of  the  other 
defendants.  But  the  court  is  of  opinion  that 
uo  such  distinction  exists.  The  other  defend- 
ants said  nothing.  They  did  not  even 
iicknowledge  their  signatures.  Todd  holding 
the  instrument  in  his  hands,  called  upon  the 
witness  to  take  notice  that  "we"  (in  the 
phiral)  "acknowledge  this  instrument,  but 
others  are  to  sign  it."  The  two  other  obligors 
U'ing  prest»nt,  and  making  no  other  acknowl- 
edgment, are  clearly  to  l>e  considered  as  speak- 
ing through  Todd,  and  executing  the  bond  on 
the  terms  on  which  he  executed  it.  Their  con- 
dition, then,  is  the  same.  It  is  either  an 
e,scrow  or  a  writing  obligjitory  with,  respect  to 
all  of  them. 

A  jury  might  certainly  have  found  the  issue 
in  favor  of  the  plaintiffs  below,  and  a  court 
would  have  been  well  satisfied  with  their  ver- 
d'u'i.  But  might  they  not,  without  going 
ag}iinst  evidence,  have  found  the  issue  in  favor 
of  the  defendants  below^. 

When  words  are  to  be  proved  by  witnesses 
who  depend  on  their  memory  alone,  the  pre- 
fiM*  terms  employed  by  the  parties  will  seldom 
l)e  recollected,  and  courts  and  juries  must  form 
their  opinions  upon  the  substance  and  upon  all 
the  circumstances.  Now  to  what  purpose  did 
the  defendants  call  upon  the  subscribing  wit- 
ne.*<s  to  take  notice  that  others,  as  well  as  theni- 
s<-lve?4,  were  to  execute  the  writing?  To  what 
puri»o«e  did  thcv  qualify  their  acknowl- 
edgment with  tills  declaration?  It  could  not 
be  in  order  to  show  that  tliey  depended  on  Bal- 
lingi^r  to  procure  additional  securities,  for  that 
wa-H  an  affair  between  him  and  them,  of  which 
it  WJI.H  perfectly  unnecessary  to  call  on  the  wit- 
iit»Ms  to  take  notice,  if  it  was  to  have  mf  influ- 
«f iK'e  on  the  particular  fact  he  was  required  to 
^tt<^t.  There  is  certainly  strong  reason  for  Im.*- 
Hoving  that  the  obliirors  considered  that  dec- 
-2!i4*]  laration  ju«  'explaining  and  affecting 
the  act  with  which  thev  connected  it. 

It  is  also  of  some  imi>ortance  that  the  <le- 
f<*iidant  Todd  had  previously  declared  that  he 
sjiould  not  be  apprehensive  of  becoming  a  se- 
<:iirity  for  Ballin^er,  provided  others,  whom  he 
named,  should  also  bt^come  securities,  and  that 
Iw  in.Herted  the  names  of  others  in  the  bond,  in 
rlie  presence  of  the  witness. 

Although  the  judges  who  comijose  this  court 
might  not,  perhaps,  as  jurors,  be  perfectly 
.•satisfied  with  this  testimony,  they  cannot  sjiy 
that  a  verdict  would  not  be  received,  or  ought 
not  to  be  received,  which  should  find  the  issue 
in  favor  of  the  defendants  below.  They  can- 
not say  that  such  a  verdict  would  be  against 
evidence.     Thinking  so,  the  court  is  of  opinion 
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that  the  judgment  on  the  demurrer  ought  to 
have  been  in  favor  of  the  defendants  below. 

It  is  unnecessary  to  give  any  opinion  on  the 
second  point.  The  juagment  of  the  court  for 
the  district  of  Kentucky  is  to  be  reversed. 

Judgment  reversed. 

Cited— 1  Cranch  C.  C.  5H2 ;  2  Id.  32;  11  Wheat.  183 : 
12  Wheat.  380 ;  1  Ware  178 ;  13  How.  334 ;  16  Wall.  4 ; 
4  Rl£«.  286;  1  Wood.  &  M.  330;  22  Wall.  121. 


GRANT  r.  NAYLOR. 

A  letter  of  credit  addressed  by  mistake  to  John 
and  Josepb,  and  delivered  to  John  and  Jeremiah, 
will  not  support  an  action  by  John  and  Jeremiah 
for  ffoods  furnlHhed  by  them  to  the  bearer,  upon 
the  faith  of  the  letter  of  credit.  It  is  not  a  written 
contract  between  the  plaintiffs  and  the  defendant, 
and  parol  proof  cannot  be  admitted  to  make  it 
such.  It  is  not  a  case  of  ambifruity,  or  of  fraud,  or 
of  mistake  on  the  part  of  the  plaintiffs. 

Semb.  That  the  certificate  of  commissioners 
named  in  a  dedimus^  that  they  to<ik  in  due  form  of 
law  the  oath  annexed  to  the  commission*  is  suffi- 
cient evidence  of  that  fact. 

That  it  is  not  neccflf^ary  to  give  notice  to  the  op- 
positf*  party  of  the  time  and  place  of  executing  the 
commission. 

That  if  the  return  of  the  oommlsBloners  be  in- 
closed in  an  envelop  which  is  sealed  by  the  com- 
missioners, no  other  sealing  by  the  commissioners 
is  necessary. 

• 

ERROR  to  the  circuit  court  for  the  district 
of  Maryland,  in  an  action  of  assumpsit 
brought  by  John  and  Jeremiah  Naylor  against 
Daniel  Grant. 

The  verdict  and  judgment  below  were  for 
the  plaintiffs  on  the  second  count  of  the  decla- 
ration, which  stated,  in  substance,  that  it  was 
agreed  between  the  plaintiffs  and  defendants, 
that  if  the  plaintiffs  would  at  the  re<iuest  of  the 
defendant  sell  and  deliver  to  a  John  Hackett 
and  Alexander  Grant  "divers  goods,  wares  and 
merchandises,"  he,  *the  defendant,  in  [*225 
consideration  of  the  same,  promised  to  pay  the 
plaintiffs  as  much  money  as  they  reasonablv 
deserved  to  have  therefor,  in  case  Hackett  & 
Grant  did  not  pay  for  them;  and  that,  in  con- 
sideration of  the  defendant's  promise,  and  at 
his  request,  they  sold  and  delivered  to  Hackett 
&  Grant  "divers  goods,  wares  and  merchan- 
dises," and  reasonably  deserveil  to  have  there- 
for 2,168/.  sterling,  of  which  the  defendant  and 
Hackett  &  Grant  had  notice;  and  which  Hack- 
ett &  Grant  did  not  pay,  but  refused,  and  are 
insolvent ;  of  all  which  the  defendant  had  no- 
tice, and  in  consideration  of  the  premises  prom- 
ised to  pay  the  plaintiffs  the  said  sum  of  2,168/. 
sterling  of  the  value,  &c.,  which  he  has  failed 
to  do. 

Upon  the  Issue  of  non  a^utumjmt,  the  plaint- 
iffs read  in  evidence  a  letter,  admitted  to  bi* 
signed  by  and  with  the  name  of  the  defendant, 
and  directiKl  **To  Messrs.  John  and  Joseph 
Naylor  «k  Co."  in  the  following  words: 

**  Iialtim&re,.6i/i  April,  1895. 
'  •  Gentlemen  ; 

"By  the  recommendation  of  Mr.  Travis,  I 
take  the  liberty  to  address  you  by  my  son  Alex- 
ander, who  visits  England  with  a  view  of  ck- 
tablishing  connections  in  the  commercial  line 
there  in  the  different  manufactories  and  others. 
He  is  concerned  with  Mr.  John  Hackett,  of 
this  place,  under  the  firm  of  Hackett  &  Grant. 
For  their  plan  I  refer  to  themselves.     Have 

608 


A 


225 


Supreme  Court  of  the  United  States. 


l&M^ 


therefore  only  to  add,  that  I  will  guaranty  their 
engagements,  should  you  think  it  necessary, 
for  any  transaction  they  may  have  with  your 
house. 

The  plaintiffs  also  produced  and. offered  to 
read  in  evidence  a  commission,  (witli  interroga- 
tories, and  an  exhibit  and  depositions,)  directed 
to  two  persons,  in  the  usual  form,  commanding 
them  to  take  the  examination  of  the  w^itnesses 
in  writing  upon  the  interrogatories,  and  to  send 
them  to  the  court  closed  up  and  under  the  seals 
of  any  two  or  one  of  them,  and  requiring  them 
226*]  to  take  the  *oath  annexed  to  the  com- 
mission, but  not  directing  before  whom,  or  in 
what  manner,  the  oath  should  be  taken. 

The  depositions  under  this  commission  went 
to  prove  that  there  was  no  commercial  house 
at  Wakefield,  (the  town  where  the  plaintiffs 
lived.)  under  the  name  of  John  and  Joseph 
Nay  lor  &  Co.  That  the  firm  of  the  plaintiffs 
was  John  and  Jeremiah  Naylor  &  Co.,  and 
that  the  Mr.  Travis,  mentioned  in  the  letter, 
was  the  agent  of  the  plaintiffs.  That  the  let- 
U^r  was  in  fact  intended  for  that  house,  and 
was  delivered  to  it  by  Alexander  Grant,  of  the 
house  of  Ilackett  &  Grant,  who  obtained  goods 
upon  the  credit  of  it,  and  who  became  insol- 
vent. 

To  the  reading  of  this  commission  and  depo- 
sitions the  defendant  objected,  contending  that 
the  commission  was  illegally  and  defectively 
executed;  but  the  court  befow  overruled  the 
objection,  and  suffered  them  to  be  read. 

The  defendant  then  prayed  the  court  to  in- 
struct the  jur>',  that  upon  this  evidence  the 
plaintiffs  were  not  entitled  to  recover  upon 
either  count  in  the  declaration;  but  the  court 
refused,  and  instructed  the  jury  that  the  evi- 
dence was  proper  and  legal  to  support  the  issue 
<m  the  part  of  the  plaintiffs,  and  sufficient  in 
law  for  that  purjwse,  if  by  the  jury  believed  to 
be  true,  and  if  they  should  believe  that  the  let- 
ter was  intended  to  he  addressed,  and  was  ad- 
dressed, by  the  defendant  to  the  plaintiffs. 

To  which  opinions  of  the  court  the  defend- 
ant excepted,  and  brought  his  writ  of  error. 

Martin,  for  the  plaintiff  in  error. 

1.  The  first  bill  of  exceptions  brings  into 
view  the  informality  of  the  execution  of  the 
commission  to  examine  witnesses.  The  au- 
thority to  issue  such  a  commission,  and  the 
mode  of  executing  it,  depend  upon  the  act  of 
assembly  of  Maryland,  pas-sed  at  November  ses- 
sion, 1778,  c.  ;,  s.  7,  by  which  it  is  entict- 
ed,  "that  such  commission  shall  issue,  and 
the  commissioners  shall  l>e  appointed  and 
227*]  *qualifled,  and  such  interrogatories  be 
proposed  or  exhibited,  and  such  commission 
be  executed  and  returned ;  and  the  depositions 
or  afiidavits  taken  in  pursuance  thereof  shall 
be  published  in  the  same  manner  and  form  as 
in  the  case  of  a  commission  issuing  out  of  the 
court  of  chancery  for  the  examination  of  wit- 
nesses residing  and  living  out  of  this  province ; 
and  the  depositions  or  affidavits  which  shall  be 
duly  made  or  taken  in  virtue  of  any  commis- 
sion which  shall  issue  in  pursuance  of  this  act, 
or  copies  thereof  dnly  attested,  shall  be  admit- 
ted in  evidence  at  the  trial  of  the  cause." 

The  mode  of  issuing  and  executing  commis- 
sions from  the  court  of  chancery  in  Maryland 
has  always  been  conformable  to  the  English 
practice,  except  that,  by  the  act  of  Assembly  of 
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1785,  c.  7^,  M.  15,  the  parties  are  permitted  to 
be  present  at  the  examination,  and  may  put 
additional  interrogatories. 

Ist.  We  object  to  the  execution  of  the  com- 
mission, because  it  does  not  appear  that  the 
commissioners  were  sworn  according  to  law. 
They  themselves  certify  that  they  took  tht^ 
oath  annexed  to  the  commission,  but  do  not 
say  before  whom,  nor  in  what  manner.  It 
ought  to  have  been  certified  by  some  perH>n 
who  administered  the  oath,  and  who  was  com- 
petent in  law  to  administer  it;  and  such  certifi- 
cate ought  to  show  how  it  was  done.  It  is 
like  the  case  of  a  commission  to  ascertain  the 
boundaries  of  lands,  in  which  case  it  has  been 
uniformly  holden  in  Maryland,  that  if  the  com- 
missioners only  return  that  they  have  actetl 
according  to  law  in  general  terms,  their  return 
is  insufficient.  They  must  certify  in  what 
manner  they  have  executed  their  commis^on, 
that  the  court  may  judge  whether  it  be  legally 
executed. 

2d.  The  commissioners  were  only  authoriztnl 
to  examine  witnesses  upon  the  inlerrogatorip> 
sent  out  with  the  commission.  But  it  does  not 
appear  that  any  interrogatories  were  sent  with 
the  commission. ' 

*3d.  The  defendant  had  no  notice  [*22H 
of  the  time  and  place  of  executing  the  commis- 
sion, lie-  filed  no  interrogatories.  Notiw  i*^ 
required  by  the  principles  of  natural  justiii*. 
and  by  the  constant  practice  of  the  court  of 
chancery.     1  Harruion*^  Ch.  Pra^.  444. 

4th,  The  return  of  the  commissioners  ought 
to  have  been  under  seal. 

Livingston,  J.  W^as  not  the  envelop  under 
their  seals? 

Martin.  Yes;  but  that  is  not  sufficient ;  they 
oueht  to  have  put  their  seals  to  their  certiticati*. 

Livingston,  J.  I  have  never  seen  any  other 
seal  to  the  return  of  commissions  than  the  soil 
to  the  envelop. 

5th.  Martin.  The  commission  was  t^en  out 
up<io  the  first  issue  which  was  made  up,  and 
before  the  second  issue  upon  the  amendwi 
pleadings,^  upon  which  the  cause  was  finally 
tried. 

Livingston,  J.  Did  not  the  old  declaration 
contain  a  count  like  the  second  count  of  tlu^ 
new,  upon  which  the  verdict  was  found? 

Martin.  Upon  filing  a  new  declaration,  it  i< 
to  be  <!onsidered  as  a  new  case  altogether.  A>/. 
Ca.  Abr.  490,  vol.  2,  pt.  i,  pi.  5,  nmc  edition. 

2.  The  second  bill  of  exceptions  draws  in 
question  the  applicability  of  the  evidence  t(^ 
the  counts  of  the  declaration,  and  its  suffi- 
ciency to  support  the  plaintiffs'  action.  Tlir 
verdict,  being  for  the  plaintiffs  upon  the  tuf- 
ond  count  only,  confines  the  inquiry  to  that 
count. 

*The  letter  upon  which  the  action  is  [*220 
founded  was  not  addressed  to  the  plaintiff n. 
but  to  John  and  Joseph  Naylor  and  (Jompau\ . 

1.— Harper.  The  rule  of  the  court  below  is,  that 
no  comnaission  shall  issue  until  ten  days  after  in- 
terrogatories filed.  It  is  to  be  presumed  that  the 
clerk  did  not  di8ot>ey  the  rule  or  court.  The  oora- 
miseioners  have  returned  the  interroiratories  with 
the  depositions. 

2.— On  the  first  trial  a  Juror  was  withdrawn,  aiid 
the  plaintiff  had  leave  to  amend.  Opoo  which  he 
tiled  a  new  declaration,  and  a  new  issue  was  made 
up,  in  substance,  the  same  as  the  first. 

Onnrfa  4. 


1HI)8 


Grant  v.  Naylqr. 


229 


A  person  cannot  take  by  a  grant  made  to  him 
In-  a  wrong  name.  Moor,  197,  Panton  v.  CJiom; 
I'Salk.  7.  Cro.  Eliz.  897,  m,  22,  FUld  t.  WU- 
Mni;    WUleH.  564,  666,  Erans  r.  King. 

No  parol  evidence  is  admissible  to  vary  a 
written  aCTeement.  3  Dull.  4 16,  Clarke  v. 
RuMel;  1  H.  BL  2B9,  Onnnu  v.  Erliart. 

This  was  a  promise  to  pay  the  debt  of  an- 
other, and  within  the  statute  of  frauds.  Cotn^p. 
,'/r.  Jones  p.  Cooper;  2  T.  R.  SO.  Jfatson  v. 
Wharam;  1  SiUk.  23. 

The  written  agreement  must  show  the  con- 
sideration as  well  as  the  promise.  The  whole 
a^jreement  must  be  in  writing.  6  Ea»t,  10, 
iVain  T.  Warlterg,  No  parol  testimony  can 
supply  the  defect. 

The  declaration  must  set  forth  the  special 
ajrreement  precisely.  The  probata  must  agree 
with  the  allegata.  2  Bos.  <fe  PuU.  281,  WiUon 
r.  (Hlbei't;  3  Bos.  db  PuM.  669,  WhitweU  v.  Ben- 
net;  6  T.  R.  363,  Spalding  f).  Mure;  6  East, 
1/1,  note,  Bordenave  v.  Ba/rtktt;  3  Esp.  Rep. 
:o6;  3  Bos.  &  PuU.  466,  Turner  t>.  Eples. 

The  plaintiffs  cannot,  upon  this  evidence, 
n-cover  either  upon  the  special  counts  or  the 
money  counts.  4  Bos.  d.  PuU.  361,  0*oke  c. 
.\fftnstone.      * 

The  letter  is  not  an  absolute  guaranty,  but 
ii)K)n  condition  that  John  and  Joseph  Nay  lor 
should  think  it  necessary.  There  is  no  evi- 
dence of  notice  to  the  defendant  that  the  plaint- 
iffn  thought  it  necessary.  They  ought  to  have 
i^iven  the  defendant  notice  that  they  held  him 
n^sponsible,  in  order  that  he  mifi:ht  take  means 
to  secure  himself. 

It  was  not  a  continuing  guaranty.  It  is  to  be 
considered  as  extending  only  to  the  first  im^ 
230*]  portation  of  goods;  *but  the  plaintiffs 
have  recovered  upon  the  transactions  of  several 
years.. 

The  declaration  ought  to  have  set  out  special- 
ly what  engagement  Hackett  &  Grant  had  made 
and  failed  to  comply  with. 

Ingersoll,  contra. 

There  are  only  three  questions  made  in  this 
<*jifle. 

1.  Whether  the  letter  of  credit  rendered  the 
4lefendant  liable  to  the  extent  of  the  plaintiffs' 
demnnd. 

2.  Whether  the  objection,  arising  from  the 
iniHtake  in  addressing  the  plaintiffs  as  John  and 
Joseph,  instead  of  John  and  Jeremiah,  is  not 
i>bviated  by  the  proof,  without  an  averment  in 
the  declaration  that  the  same  persons  were 
meant. 

3.  Whether  the  evidence  under  the  commis- 
sion was  admissible. 

1.  On  the  first  point  he  contended  that  it 
waH  apparent  on  the  face  of  the  letter,  and 
from  the  nature  of  the  business  in  which  Hack- 
ett &  Grant  were  about  to  engage,  that  a  con- 
tinuing guaranty  was  intended.  And  that  if 
there  was  any  ambiguity  in  the  expressions  of 
the  letter  upon  that  point,  they  ought  to  be 
taken  most  strongly  against  the  writer,  and  that 
a  letter  of  credit  was  a  contract  which  required 
to  be  executed  among  merchants  with  ])ecu]iar 
good  faith. 

2.  Parol  evidence  was  admissible  to  show 
that  John  and  Joseph  meant  John  and  Jere- 
miah.    10  Co.  124,  126,  h. 

It  is  admitted  that  if  the  obligor  be  sued  by 
tlie  name  in  the  bond,  and  it  be  proved  by  parol 
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that  the  defendant  delivered  the  bond,  he  is 
estopped  to  deny  his  name  to  be  as  in  the  bond. 
So  in  assumpsit,  parol  evidence  may  be  given 
to  show  that  the  contract  was  made  with  A.  by 
the  name  of  B.,  and  to  show  that  the  writing 
was  delivered  to  A. 

*It  is  the  custom  in  Europe  amon^  [*231 
merchants  to  keep  the  name  of  a  tirm  long 
after  the  original  copartners  are  dead.  Sup- 
pose a  letter  of  credit  addressed  to  the  old  firm 
be  delivered  to  persons  not  named  in  the  letter, 
and  they  furnish  the  goods,  shall  they  not  be 
entitled  to  recover  upon  this  letter  of  credit? 
In  the  present  case,  suppose  there  is  no  such 
person  as  Joseph,  then  his  name  is  a  surplus- 
age, and  it  is  a  letter  to  John.  And  then 
what  is  the  objection  to  a  suit  in  the  name  of 
John  and  Jeremiah? 

It  may  state  the  contract  according  to  its 
le^al  import.  If  a  bond  be  made  in  the  name 
01  John,  and  James  deliver  it,  it  is  the  bond  of 
James.  So  may  a  letter  addressed  to  John  and 
Joseph,  delivered  to  John  and  Jeremiah,  con- 
stitute a  contract  with  John  and  Jeremiah.  It 
was  competent  to  prove  that  Alexander  Grant 
delivered  the  letter  to  John  and  Jeremiah,  and 
that  there  was  no  other  firm  in  Wakefield  of 
the  name  of  Navlor.  It  was  not  necessary  to 
state  in  the  declaration  that  the  contract  was 
in  writing,  nor  that  John  and  Joseph  meant 
John  and  Jeremiah.  If  John  and  Jeremiah 
had  drawn  a  bill  of  exchant^e  in  the  name  of 
John  and  Joseph,  John  and  Jeremiah  would 
have  been  liable.  So  on  a  policy  of  insurance 
in  the  name  of  A. ,  but  for  the  use  of  B. ,  it  is 
not  necessary  to  aver  it  to  be  so,  but  an  action 
may  be  brought  directly  in  the  name  of  B. 

So  if  I  direct  my  correspondent,  having 
funds  in  his  hand,  to'  make  insurance,  and  he 
fails  to  do  so,  I  may  charge  him  as  insurer, 
without  stating  specially  the  circumstances 
which  render  him  liable.  So  in  a  case  oi  exe- 
cutor de  son  tort,  I  charge  him  as  executor 
generally,  without  stating  the  facts  of  inter- 
meddling with  the  goods,  &c.  whereby  he  is 
liable  to  oe  sued  a«  executor. 

Ingersoll  inquired  of  the  court  whether  it 
was  required  that  he  should  say  any  thing  upon 
the  execution  of  the  commission  and  the  depo- 
sitions. 

Marshall,  Ch.  J.  The  only  doubt  enter- 
tained by  the  court  upon  that  point  is  as  to  the 
change  of  the  issue. 

•Ingersoll.  The  case  cited  from  Eq.  [*232 
Ca.  Abr.  furnishes  the  an.swer.  In  that  case 
there  wiis  no  issue  when  the  depositions  were 
taken,  but  here  was  an  issue  the  same  in  sub- 
stance as  that  up(m  which  the  cause  was  tried. 

On  the  next  day.  Harper,  on  the  same  side, 
was  stopped  by 

The  court,  as  to  the  point  of  the  change  of 
the  issue,  Siiying  that  the  issue  wajs  in  sul)stance 
the  same,  and  that  the  court  was  satisfied  that 
the  judgment  was  not  erroneou*«»  on  that  ac- 
count. 

Harper.  The  cases  in  which  parol  evidence 
is  admitted  to  explain  a  written  agreement,  are, 

1st.  Of  ambiguity ;  and, 

2d.  Of  mistake. 

1.  Of  ambiguity,  where  it  is  patent,  it  is  the 
province  of  the  court  to  explain  it  from  the  in- 
strument itself,  and  the  judges  cannot  resort  to 
evidence  dehors. 
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When  there  is  no  ambiguity  upon  the  face 
of  the  instrument,  but  an  uncertainty  arises 
from  facts  out  of  the  instrument,  (as  where 
there  are  two  persons  of  the  same  name  and 
description,)  there  the  ambiguity  may  be  ex- 
plained by  parol  testimony. 

You  may  not  by  parol  evidence  vary,  extend 
or  curtail  a  written  instrument,  but  you  may  ex- 
plain it.  2  Vez.  £16,  Hampshire  t.  Pierce; 
F&well  an  Contracts,  431. 

The  case  of  Clarke  and  Rnssel  was  a  case  of 
patent  ambiguity. 

2.  But  we  saj'  this  is  not  a  case  of  latent  or 
patent  ambiguity,  but  of  mistake,  and  there 
are  many  instances  where  a  mistake  may  be 
corrected  by  parol.  3  T.  R.  The  King  v.  The 
Tnhabitnnts'of  Seamnumden;  6  T  R.  671,  ITiom- 
as  r.  Thomas;  Potcell  on  Contracts,  4^2;  Cro. 
Car.  601,  Nemson  v.  WTiitnep;  2  P.  Ffiw.  Ul. 
233*1  *Cha8E,  J.  There  was  a  case  of 
Lord  Baltimore's  devise  to  his  son  Benjamin, 
when  his  name  wa%  Benedict.  Benedict  re- 
covered in  an  ejectment,  having  proved  him- 
self to  be  theperson  meant. 

Harper.  The  ca.se  from  10  Co.  124,  is  no 
authority.  It  is  the  opinion  of  one  judge  only, 
and  the  other  appears  to  have  been  the  better 
lawyer.  And  even  in  that  case  parol  evidence 
must  have  been  admitted  to  show  that  there 
was  not  another  corporation  of  that  name. 

There  is  a  difference  between  proving  that 
something  was  agreed  which  does  not  appear 
in  the  writing,  and  proving  that  it  was  agreed 
that  something  should  be  mserted  in  the  writ- 
ten a^ement  which  was  omitted  by  mistake. 
3  wuson,  275,  Meres  v.  Ansel.  This  was  a 
mistake  of  Travis,  the  agent.  It  was  agreed 
that  the  guaranty  should  be  by  Grant  to  John 
and  Jeremiah,  but  by  mistake  it  was  directed 
John  and  Joseph. 

3.  No  averment  was  necessary  in  the  declara- 
tion that  John  and  Jeremiah  were  the  persons 
meant,  because  it  was  not  necessary  to  set  forth 
the  written  agreement  in  the  declaration. 

4.  There  can  be  no  doubt  that  the  guar- 
anty was  general.  By  the  very  terms  of  the 
letter  the  defendant  undertook  to  guaranty  any 
engagements  which  Hackett  &  Grant  should 
enter  into  any  for  transaction  they  might  have 
with  the  plaintiffs. 

6.  No  notice  was  necessary  to  inform  the  de- 
fendant that  a  guaranty  was  necessary.  The 
contract  did  not  require  notice. 

Martin,  in  reply. 

Although  the  name  of  a  firm  sometimes  con- 
tinues after  some  of  the  original  partners  are 
dead,  yet  when  they  sue  they  must  declare  that 
A.,  B.  andC.  trading  under  the  name  and  firm 
of  D.,  E.  andF.,  &c. 

So  in  this  case,  if  the  fact  Arould  justify  them, 
the  plaintiffs  might  have  declarea  that  the  de- 
234*]  fendant  promised  *the  plaintiffs,  trad- 
ing under  the  name  and  firm  of  John  and 
Joseph  Naylor  &  Co. 

The  plaintiffs  are  bound  to  name  all  the  per- 
sons entitled  to  be  joined  as  plaintiffs,  at  their 
peril. 

The  action  cannot  be  supported  by  any  acts 
done  by  the  plaintiffs.  There  can  be  no  as- 
sumpsit in  law.  The  whole  contract  arises 
from  the  letter.  Its  legal  import  must  appear 
upon  the  face  of  it. 

We  offer  no  parol  evidence  to  create  an  am- 
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biguity,  and  there  is  none  on  the  face  of  the  in- 
strument. The  variance  is  apparent  upon  com- 
paring the  evidence  with  the  aeclaration. 

It  is  true  that  equity  will  interpose  in  some 
cases  of  mistake,  where  it  was  agreed  that 
something  should  be  inserted  in  the  writing, 
which  was  not  done,  and  the  writing  was  drawn 
by  the  other  party;  or  where  there  is  any  thing 
omitted  through  fraud,  one  party  beingill  it  cr- 
ate, &c.  But  here  the  plaintiffs  were  not  bound 
to  part  with  their  goods  upon  such  a  letter:  it 
was  their  own  folly  to  do  it.  They  made  no 
mistake. 

March  29.  Marshall,  Ch.  J.,  delivered  the 
opinion  of  the  court,  as  follows: 

In  this  case  three  points  are  made  by  the 
plaintiff  in  error  on  the  letter  which  constitute^i 
the  basis  of  this  action.     He  contends, 

1st.  That  this  letter  being  a  collateral  under- 
taking, and  being  addressed  to  John  and  Jo»'ph 
Naylor  &  Co.,  the  plaintiffs  below  cannot  Ik' 
admitted  to  prOve  by  parol  testimony  that  it 
was  intended  for,  and  is,  an  assumpsit*  to  John 
and  Jeremiah  Naylor. 

2d.  That  the  undertaking  w&s  conditional, 
and  required  notice  to  be  given  to  the  writer  of 
the  intent  and  nature  of  his  liability. 

♦3d.  That  it  is  confined  to  the  ship-  [♦2:W 
ments  made  during  the  year  in  which  it  wai* 
written. 

On  the  first  objection  the  court  has  felt  con- 
siderable difficulty.  That  the  letter  was  really 
designed  for  John  and  Jeremiah  Naylor  can- 
not be  doubted,  but  the  principles  which  n*- 
quire  that  a  promise  to  pay  the  debt  of  another 
shall  be  in  writing,  and  wnich  will  not  pennit 
a  written  contract  to  be  explained  by  parol  tes- 
timony, ori^nate  in  a  general  and  a  wise  policy, 
which  this  court  cannot  relax  so  far  as  to 
except  from  its  operation  cases  within  the 
principles. 

Already  have  so  many  cases  been  taken  out 
of  the  statute  of  frauds,  which  seem  to  be* 
within  its  letter,  that  it  may  well  be  doubt e<  I 
whether  the  exceptions  do  not  let  in  many  of 
the  mischiefs  against  which  the  rule  was'  in- 
tended to  guard.  The  best  judges  in  Englantl 
have  been  of  opinion  that  this  relaxing"  con- 
struction of  the  statute  ought  not  to  be  extendc'<l 
further  than  it  has  already  been  carried,  an<l 
this  court  entirely  concui's  in  that  opmion. 

On  examining  the  cases  which  have  been 
cited  at  the  bar,  it  does  not  appear  to  the  court 
that  they  authorize  the  explanation  of  the  r<in- 
tract  which  is  attempted  m  this  case. 

This  is  not  a  case  of  ambiguity. 

It  is  not  an  ambiguity  patent,  for  the  face  i)f 
the  letter  can  excite  no  doubt. 

It  is  not  a  latent  ambiguity,  for  there  are  not 
two  firms  of  the  name  of  John  and  Josepli 
Naylor  &  Co.,  to  either  of  which  this  letter 
might  have  been  delivered. 

It  is  not  a  case  of  fraud.  And  if  it  was,  a 
court  of  chancery  would  probably  be  the  tri- 
bunal which  would,  if  any  could,  afford  redress. 

If  it  be  a  case  of  mistake,  it  is  a  mistake  of 
the  writer  only,  not  of  him  by  whom  the  goodv 
were  advanced,  and  who  claims  the  benefit  of 
the  promise. 

♦without  reviewing  all  the  cases  [*23<$ 
which  have  been  urged  from  the  bar,  it  msv  Iw 
said  with  confidence  that  no  one  of  them  in  a 
precedent  for  this. 
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A  letter  addressed  by  mistake,  it  is  admitted, 
to  one  house,  is  delivered  to  another.  It  con- 
tains no  application  or  promise  to  the  company 
to  which  it  is  delivered,  but  contains  an  appli- 
cation and  a  promise  to  a  different  company 
not  existing  at  that  place.  The  company  to 
which  it  is  delivered  are  not  imposed  upon  with 
respect  to  the  address,  but  linowing  that  the 
letter  was  not  directed  to  them,  they  trust  the 
bearer,  who  came  to  malce  contracts,  on  his 
own  account.  In  such  a  case  the  letter  itself  is 
not  a  written  contract  between  Daniel  Grant, 
the  writer,  and  John  and  Jeremiah  Naylor,  the 
persons  to  whom  it  was  delivered.  To  admit 
parol  proof  to  make  it  such  a  contract,  is  going 
further  than  courts  have  ever  gone,  where  the 
writing  is  itself  the  contract,  not  evidence  of  a 
contract,  and  where  no  pre-existing  obligation 
liound  the  party  to  enter  into  it. 

It  being  the  opinion  of  a  majority  of  the 
court  that  John  and  Jeremiah  Naylor  could 
not  maintain  their  action  on  this  letter,  it  be- 
comes unnecessary  to  consider  the  other  points 
which  were  made  at  the  bar.  It  is  the  opinion 
of  this  court  that  the  circuit  court  erred  in  di- 
recting the  jury  that  the  evidence  given  by  the 
plaintiffs  in  that  court  was  proper  and  suffi- 
cient to  support  the  issue  on  their  part.  The 
fudgment  of  the  circuit  court  is,  therefore,  to 
be  reversed,  and  the  cause  sent  back  for  fur- 
ther trial. 

Judgment  reversed. 

Cited— U  How. 403;  6 Otto  361;  U  Otio51;  11  Blatchf. 
a38;  3  McLean  280. 
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The  refusal  of  the  oourt  below  to  continue  a 
cause  after  it  is  at  Issue,  cannot  be  assigned  for 
error. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria. 

The  plaintiffs  below.  Woods  &  Bemis,  took 
a  bill  01  exceptions  to  the  refusal  of  the  court 
to  continue  the  cause  lill  next  term,  upon  their 
motion  grounded  on  an  affidavit  stating  the  ab- 
sence of  a  witness,  the  facts  which  they  expected 
to  prove  by  him,  on  a  belief  that  he  would 
prove  those  facts,  (which  appeared  to  be  mate- 
rial to  the  Issue,)  that  he  resided  in  the  state  of 
Maryland,  about  25  miles  from  the  place  of 
trial,  had  been  summoned,  and  promised  to  at- 
tend ;  that  the  cause  had  been  called  at  a  former 
day  for  trial  in  the  regular  course  of  the  dock- 
et, and  was  then  postponed  at  the  request  of  the 
plaintiffs,  on  account  of  the  absence  of  that  wit- 
ness; that  the  cause  bein^  now  again  called  for 
trial,  the  witness  was  still  absent,  but  it  was 
expected  that  his  attendance  might  be  had  at 
the  next  term. 

The  bill  of  exceptions  stated  a  general  rule 
of  practice  which  had  been  made  at  a  former 
U>rm,  and  entered  on  the  minutes  of  the  court, 
and  which  was  still  in  force,  "  that  when  a 
motion  shall  be  made  for  the  continuance  of  a 
cause  for  want  of  a  witness,  the  affidavit  must 
st-ate  the  fact  or  facts  which  the  party  making 
the  affidavit  expects  to  prove  by  such  witness, 
and  that  the  said  party  verily  Ix'lieves  that  the 
i<aid  witness  will  prove  such  fact  or  facts,  and 
that  he  the  deponent  has  used  all  proper  means 
to  obtain  the  uitendance  of  such  witness,  and 

Cranch  4. 


that  he  believes  he  shall  be  able  to  procure  the 
testimony  of  such  witness  at  the  next  term,  or 
in  a  reasonable  time,  to  be  therein  stated." 

No  motion  had  been  made  for  an  attachment 
against  the  witness,  or  any  other  process  to 
compel  his  attendance. 

*The  case  was  submitted  to  the  court  [*238 
without  argument,  by  Swann,  for  the  plaintiffs, 
and  Youngs,  for  the  defendant. 

By  the  C&urt.  The  question  is,  whether  a 
refusal  to  continue  a  cause  can  be  assigned  for 
error. 

The  impression  of  the  court  is,  that  it  cannot. 
Has  the  party,  by  law,  a  right  to  a  continuance 
in  any  cjise?  If  he  has  it  w^ill  have  weight. 
Is  it  not  merely  a  matter  of  favor  and  discretion  ? 

This  is  a  case  in  which  this  court  cannot  look 
into  the  merits  of  the  question,  whether  the 
court  below  ought  to  have  granted  a  contin- 
uance of  the  cause. 

Judgment  ajfirmed,  mth  costs.  * 

CIted-9  Wheat.  578;  1  Pet.  168. 


•YOUNG  r.  PRESTON.       [*2aO 

If  A.  agree,  under  Heal,  to  do  certain  work  for  I), 
and  docH  part,  but  is  prevented  by  B.  from  flnishing 
it  according  to  contract,  A.  cannot  maintain  a 
quantum  meruit  against  B.  for  the  work  actually 
performed,  but  must  sue  upon  the  sealed  instru- 
ment. 

ERROR  to  the  circuit  court  for  the  District  of 
Columbia  in  an  action  of  ajwumpsit,  brought 
by  Pre&ton  against  Young,  upon  a  quantum- 
meruit  for  work  and  labor. 

At  the  trial  below,  the  defendant.  Young, 
offered  in  evidence  a  sealed  agreement  between 
the  parties,  and  offered  further  evidence  that 
the  work  and  labor  for  which  this  action  was 
brought  were  done  in  consequence  of  that 
agreement:  and  prayed  the  court  to  instruct  the 
iury  that  if,  from  the  evidence,  they  should 
be  of  opinion  that  the  said  work  and  labor  wan 
done  in  consequence  of  the  sealed  agreement, 
the  action  of  assumpsit  would  not  he:  which 
instruction  the  court  refused  to  give,  evidence 
having  been  offered  to  the  jury  that  the  plaint- 
iff was  prevented  from  completing  the  work 
mentioned  in  the  agreement  by  the  defendant, 
who  employed  another  person  to  finish  it. 

But  the  court  instructed  the  jury  that  if, 
from  the  evidence,  they  should  be  of  opinion 
that  the  plaintiff  wjis  prevented  by  the  defend- 
ant from  proceeding  to  complete  the  said  work, 
according  to  the  said  agreement,  in  a  reason- 
able time,  then  the  plaintiff  had  a  ricfht  to 
recover,  in  this  form  of  action,  from  tne  de- 
fendant, as  much  money  as  the  plaintiff  deserv- 
ed to  have  for  the  work  done  by  him  for  the 
defendant,  although  the  same  was  done  in  con- 
sequence of  the  wiid  agreement,  and  although 
the  whole  work  mentioned  in  the  said  agree- 
ment was  not  completed.  To  which  refusal 
and  instruction  the  defendant  excepted;   and 

1.— This  case  was  brought  up  in  expectation  that 
this  court  would  have  decided  the  question  wheth- 
er an  attachment  can  be  served  upon  a  person  who 
resides  out  of  the  district,  but  within  100  miles  of 
the  place  of  trial*  and  who  has  been  summoned 
a.!d  fails  to  attend  as  a  witness  in  a  civil  cause. 

But  the  court  having  intimated  an  opinion  that 
the  refusal  to  continue  the  cause  could  not  bo  a«4- 
signed  for  error,  the  counsel  did  not  argue  the 
other  point. 
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ihi'  judgment  below    being    against  him,  he 
brought  his  writ  of  error. 

Upon  the  opening  of  the  case,  this  court, 
without  argument,  reversed  the  judgment. 
240*]  *0u  a  subsequent  day,  C.  Simms,  one 
of  the  counsel  for  the  defendant  in  error,  not 
having  been  present  at  the  opening  of  the  case, 
was  permitted  by  the  court  to  cite  authorities  in 
support  of  the  opinion  of  the  court  below,  and 
<?ited  the  following:  Towers  v.  Barrett,  1  T.  R. 
Li.i,  where  it  was  decided  that  assr.mpsit  for 
money  had  and  received  will  lie  to  recovel* 
money  paid  on  a  contract  which  is  put  an  end 
to;  as  where,  either  by  the  terms  of  the  con- 
tract it  is  left  in  the  plaintiff's  power  to  rescind 
it  by  any  act,  and  he  does  it,  or  where  the  de- 
fendant assents  to  its  being  rescinded.  In  that 
i*ase,  the  counsel  for  the  defendant  admitted, 
that  when  the  party  has  done  anything  to  pre- 
<'lude  himself  from  going  into  the  contract, 
then  money  had  and  received  will  lie.  Buller. 
J.  said,  *•  The  defendant  left  it  in  the  power  of 
the  plaintiff  to  put  an  end  to  the  contract.  If 
the  contract  be  open,  the  plaintiff's  demand  is 
not  for  the  whole  sum,  but  for  dantages  arising 
out  of  that  contract." 

So  in  Oik^  v.  Edwards,  7  T.  R  181,  there 
was  a  special  contract  between  the  plaintiff  and 
the  defendant,  which  the  defendant  had  pre- 
vented the  plaintiff  from  completing.  The 
<'ourt  was  clearly  of  opinion,  that  "as  by  the 
defendant's  default  the  plaintiffs  could  not  per- 
form what  they  had  undertaken  to  do,  they 
had  a  right  to  put  an  end  to  the  whole  contract, 
^md  recover  back  the  money  they  had  paid  un- 
der it."  So  here,  Simms  contended,  that  as 
the  defendant  had  prevented  the  plaintiff  from 
completing  the  contract,  the  plaintiff  had  a 
right  to  put  an  end  to  it.  If  he  had  paid  money 
under  the  contract,  he  would  have  had  a  ri^ht 
to  recover  it  back;  but  as  instead  of  advancmg 
money,  he  had  done  work  and  labor,  which 
i;ould  not  be  recovered  back  in  specie,  he  had 
a  right  to  recover  its  value. 

So  in  1  PoweU  on  Contracts,  417.  **  If  he, 
who  is  benefited  by  another's  fulfilling  his  con- 
tract or  agreement,  is  the  occasion  why  it  is  not 
carried  into  execution,  the  contract  or  agree- 
ment is  thereby  entirely  dissolved,  and  the 
party  bound  discharged  from  his  obli^tion." 

But  notwithstanding  these  authorities,  the 
(rourt  adhered  to  their  first  impression,  some  of 
241*J  the  judges  saying,  *that  the  plaintiff 
had  a  clear  right  of  action  upon  the  sealed  in- 
strument; he  might  aver  in  his  declaration  that 
he  had,  in  part,  performed  the  work,  and  was 
ready  to  do  the  rest,  but  was  prevented  by  the 
(h'fendanl.  And  whenever  a  man  may  have 
an  action  on  a  sealed  instrument,  he  is  bound 
to  resort  to  it. 

Judgment  reversed. 

(ntod— Pet.  C.  C.  388  (n). 


K08E  r.  HIMELY. 

If  a  L'lalra  be  set  up  under  the  sentence  of  con- 
(Iciunation  of  a  foreijrn  court,  this  court  will  ex- 
iiniine  into  the  jurisdiction  of  such  ct)urt;  and  If 
tlmt  court  ctmnot,  consistently  with  the  law  of  na- 
tion.s  exercise  tJie  Juristllction  which  it  has  assumed, 
its  «Mitence  is  to  be  di8rcj«irdcd  ;  but  of  their  own 
Jurisdiction,  ho  far  as  it  depends  upon  municipal 
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laws,  the  courts  of  every  country  are  the  exclusive 
Judijres.  Every  sentence  of  condemnation  by  a 
competent  court,  havinsr  Jurisdiction  over  the  sub- 
ject matter  of  its  Judgment,  is  conclusive  as  to  the 
title  to  the  thing  claimed  under  it. 

The  prohibition,  by  France,  of  all  trade  with  tbo 
revolted  blacks  of  Sant^)  Domingo,  was  an  exercfsA* 
of  a  municipal,  not  of  a  belligerent  rifht ;  and  seiz- 
ures under  that  prohibition  were  only  authoriased 
within  two  leagues  of  the  coasts  of  that  island. 

A  seizure  beyond  the  limits  of  the  territorial 
Jurisdiction,  for  breach  of  a  municipal  regulation, 
is  not  warranted  by  the  law  of  nations ;  and  such  a 
seizure  cannot  give  Jurisdiction  to  the  courts  of  thv 
oifended  country ;  MiHHJlally  if  the  property  seized 
be  never  carried  within  its  territorial  Jurisdiction. 

OucBre,  whether  a  French  court  can,  consistently 
with  the  law  of  nations,  and  the  treaty,  condemn 
American  property  never  carried  into  the  domin- 
ions of  France,  and  while  lying  in  a  port  of  the 
United  States. 

THIS  was  an  appeal  from  the  sentence  of  the 
circuit  court  for  the  district  of  South  Caro- 
lina, which  reversed  thAt  of  the  district  judge, 
who  awarded  restitution  to  Rose,  the  libellant. 
of  certain  goods,  part  of  the  cargo  of  the  Amer- 
ican schooner  Sarah. 

This  vessel,  after  trading  with  the  brigands, 
or  rebels  of  St.  Domingo,  at  several  of  their 
ports,  sailed  from  thence,  with  a  cargo  pur- 
chased there,  for  the  United  States;  and  had 
proceeded  more  than  ten  leagues  from  the  coaf^t 
of  St.  Domingo,  when  she  was  arrested  by  a 
French  privateer,  on  the  23d  of  February,  1804. 
carried  into  the  Spanish  port  of  Barracoa,  in 
the  island  of  Cuba ;  and  there,  with  her  cargo, 
sold  by  the  captors,  on  the  18th  of  March,  1804. 
before  condemnation,  but  under  authority,  as 
it  was  said,  of  a  person  who  styled  himself 
agent  of  the  government  of  St.  Domineo,  at  St. 
Jago  de  Cuba.     The  greater  part  of  the  cargo 

was  purchased  by Cott,  the  master  of 

an  American  vessel  called  the  Example,  into 
which  vessel  the  goods  were  clandeatinely 
transferred  from  the  Sarah,  in  the  night  time, 
and  brought  into  the  port  of  Charleston,  in 
South  Carolina,  where  they  were  followed  by 
liose,  the  supercargo  of  the  Sarali,  who  filed  a 
libel  against  them,  in  behalf  of  the  former  own- 
ers, complaining  of  the  unlawful  seizure  on  the 
high  seas,  and  praying  for  restoration  of  the 
goods:  whereupon  process  was  issued,  and 
*the  goods  were  arrested  by  the  marshal,  [*2^2 
on  the  4th  of  May,  1804.  No  steps  appear  to 
have  been  taken  by  the  French  captors,  towards 
obtaining  a  condemnation  of  the  vessel,  until 
time  enough  had  elapsed  for  them  to  receive 
information  of  the  proceedings  against  the 
^oods  in  this  country.  The  forms  or  adjudica- 
tion were  begun  in  the  tribunal  of  the  first  in- 
st^ince,  at  Santo  Domingo,  in  July,  1804,  and 
the  condemnation  was  Imd  before  the  middle  of 
that  month. 

This  condemnation  purports  to  be  made  con- 
formably to  the  first  article  of  the  arrete  of  the 
captain  general,  (Ferrand,)  of  the  1st  of  March. 
1804.  which  was  Issued  six  days  subsequent  to 
the  seizure  of  the  vessel. 

This  article  was  as  follows:  "The  port  of 
Santo  Domingo  is  the  only  one  of  the  colony  of 
Santo  Domingo,  open  to  French  and  foreign 
commerce ;  consequently,  every  vessel  aiK^oi^ 
in  the  bays,  coves  and  landing  places  of  the 
coast  occupied  by  the  revolters,  those  destined 
for  the  ports  in  their  possession,  and  coming 
out  with  or  without  cargoes;  and,  generally, 
every  vessel  sailing  within  the  territorial  extent 
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•of  the  island,  (except  between  Cape  Raphael, 
■and  the  bay  of  Ocoa,)  found  at  a  less  distance 
than  two  leagues  from  the  coast,  shall  be  arrcst- 
-ed  bv  the  vessels  of  the  state,  and  by  privateers 
bearing  our  letters  of  marque,  who  shall  con- 
duct them,  as  much  as  possible,  into  the  port 
of  Santo  Domingo,  that  the  contiscation  of  the 
said  vessels  and  cargoes  may  be  pronounced. " 

On  the  6th  of  September,  1806.  no  sentence 
of  condemnation  having  been  produced  in  evi- 
dence, tlic  judge  of  the  district  court  decreed 
restitution  of  the  property  to  the  libellant,  from 
which  sentence  the  other" part}'  appealed  to  the 
•circuit  court,  and  there  produced  the  sentence 
of  condemnation,  by  the  tribunal  of  the  first 
instance,  at  Santo  Domingo.  The  circuit  court 
reversed  the  sentence  of  the  district  court,  and 
543*]  dismissed  the  libel.'  *Fromthi8  sen- 
tence, the  libellant  appealed  to  this  court^ 

For  the  libellant,  the  case  was  argued  by  C. 
Lee,  Harper,  S.  Chase,  Jun.,  Dallas,  Rawle, 
In^ersoU  and  Drayton ;  and, 

For  the  respondent,  by  Duponceau,  E.  Tilgh- 
mau  and  Martin.'^ 

For  the  libellant  it  was  contended, 

1.  That  this  was  not  a  seizure  as  prize  of 
war.  but  as  a  forfeiture  for  violation  of  the 
municipal  law  of  France ;  and, 

2.  That  whether  it  were  seized  Jure  beUi,  or 
Jvre  civili,  it  was  not  competent  for  the  court, 

244*]  sitting  at  *Santo  Domingo,  to  condemn 
the  property,  while  it  was  in  a  neutral  foreign 
port. 

1st  point. 

This  is  not  a  case  of  prize  of  war,  but  of 
municipal  forfeiture. 

The  tribunal  of  the  first  instance  was  a 
municipal  court ;  and  it  is  doubtful  whether  it 
had  cognizance  of  questions  of  prize  of  war. 
But  if  It  had  a  general  prize  jurisdiction,  it 
■could  not,  consistently  with  our  treaty  with 
France,  (Lavos  U,  8.  vol.  6,  p.  34,  (irt.  €;?,)  con- 
demn a  prize  not  carried  into  a  French  port. 
The  words  of  the  article  are,  **it  is  further 
•agreed  that,  in  all  cases,  the  established  courts 
for  prize  causes,  in  the  country  to  which  the 
prizes  may  be  conducted,  shall  alone  take  cog- 
nizance of  them."    Hence  it  is. to  be  inferred, 


that  as  they  could  not,  consistently  with  the 
treaty,  take  cognizance  of  the  case  as  prize  of 
war,  they  themselves  must  have  considered  it 
as  a  mere  seizure,  for  violation  of  a  municipal 
regulation.  It  is  characteristic  of  prize  of  war, 
that  it  is  done  with  a  view  to  annoy  an  enemy. 
When  a  neutral  violates  his  neutrality,  he  be- 
comes, qiwad  hoc.  an  ally  to  the  enemy,  and 
the  ground  of  condemnation  is  always  as 
enemy  property.  But  here  was  no  feature  of 
public  war.  It  was  merely  an  insurrection. 
All  the  world  considered  the  blacks  of  St.  Do- 
mingo as  revolted  subjects.  Our  government 
has  acknowledged  the  right  of  France  to  legis- 
late over  those  colonies.  The  French  arrete  is 
not  a  measure  of  war,  but  of  government;  and 
is  a  mere  municipal  regulation  to  enforce  obe- 
dience to  her  laws,  and  for  the  reduction  of  tlie 
insurgents.  The  law  of  France  rendered  the 
trade  illicit,  but  a  seizure  for  illicit  trade  is  not 
the  exercise  of  a  right  of  war.  It  had  no  rela- 
tion to  a  state  of  war;  and  might  have  been 
passed,  if  the  most  profound  peace  had  existed 
throughout  the  world. 

In  the  year  1802,  France,  Spain  and  England 
were  at  pea(;e  with  each  other,  and  with  all  the 
world.  The  proceedings  of  France  against 
her  revolted  colonics  were  of  a  civil  nature; 
at  least  they  were  so  considered  by  her. 
(See  Bonaparte's  letter  to  Toussaint,  and  Le 
♦Clerc's  letter  of  November.  1802,  and  [*246 
his  address  to  the  people  of  St.  Domingo.) 
Toussaint  also  considered  himself  as  holmng 
under  the  government  of  France,  and  to  show 
his  confidence,  left  his  children  in  France  as 
hostages. 

The  tribunals  in  Santo  Domingo  were  the 
ordinary  tribunals  of  municipal  jurisdiction, 
and  not  exclusively  courts  of  prize.  Their 
jurisdiction  depended  upon  the  arreted  of  the 
consuls  of  France,  of  the  18th  of  June,  and  2d 
of  October,  1802,*  (a  time  of  profound  peace,) 
*and  which  refer  to  the  year  1789,  a  [*246 
time  when  France  was  also  at  peace  with  all 
the  world.  There  was,  then,  no  necessity  of  a 
prize  court ;  and  neither  of  those  *arretes  [*247 
allude  particularly  to  the  insurrection  of  the 
blacks.     That  of  2d  October,  1802,  relates  gen- 


1.— The  reasons  of  the  circuit  court  are  stated  by 
Judge  Johnson,  in  this  sentence:  see  Appendix, 
note  (C). 

2.— This  case  was  argued  in  connection  with  the 
case  of  Rose  v.Oroeniiw^yirhich  wasa  iibel  for  anoth- 
er part  of  the  cargo  of  the  Sarah,  and  with  the  case 
of  La  FotU  V,  Btgelow,  from  Maryland,  which  was 
an  action  of  replevin  by  the  original  owner  of 
goods  condemned  by  the  tribunal  at  Santo  Domin- 
go, under  similar  circumstances;  and  with  the 
case  of  Hudson  A  Smith  v.  Ouestier,  also  from  Mary- 
land, which  was  trover  for  the  cargo  of  the  Sea 
Flower,  condemned  upon  similar  grounds;  and  with 
the  case  of  Palmer  &  Biggins  v.  DutUgh^  from  Penn- 
sylvania, which  was  replevin  for  the  cargo  of  the 
brig  Ceres,  condemned  under  similar  clrcumstan- 
oes:  and  with  the  case  of  Pluyment  v.  The  Brio  Ceres^ 
which  was  a  libel  in  the  district  court  of  the  United 
Stat^iat  Philadelphia,  for  restoration  of  the  vessel. 
These  cases  were  all  supposed  to  depend  on  the 
same  questions,  and  by  consent  of  counsel,  with 
leave  of  the  court,  were  argued  as  one  cause.  This 
accounts  for  the  great  number  of  the  counsel  em- 
ployed, and  for  the  great  length  of  the  argument, 
which  consumed  nine  days. 

Upon  the  opening  of  these  cases,  six  Judges  being 
present,  it  appeared  that  three  of  the  six  judges 
had  given  opinions  in  the  circuit  court  upon  the 
principal  points  which  were  about  to  be  argued, 
and  that  If  ^ach  Judge,  who  had  given  an  opinion. 


should  withdraw  from  the  bench,  as  had  been  cus- 
tomary heretofore,  there  would  not  remain  a  quo- 
rum to  try  the  cause.  It  was  thereupon  agreed,  by 
all  the  judges,  that  thev  would  sit.  Chase,  Johnson 
and  Livingston,  Justices,  expressed  themselves 
strongly  against  the  practice  of  a  Judge*8  leaving 
the  bench  because  he  had  decided  the  case  in  the 
court  below.  Washington,  Justice,  said  he  should 
not  insist  upon  the  practice,  if  It  should  be  general- 
ly abandoned  by  the  judges.  The  whole  six  judges 
(Todd,  Justice,  Delnflr  atisent)  sat  in  the  cause;  so 
that  the  practice  of  retiring  seems  to  be  aban- 
doned. 
3.— The  following  is  the  arrete  of  18th  of  June, 

**  Arrete  of  the  consuls  concerning  the  mode  of 
administration  of  civil  and  criminal  justice  in  the 
oolonles  restored  to  France  by  the  treaty  of 
Amiens. 

"  The  consuls,  &c.,  on  the  report,  &o  ,  decree : 

"1.  In  the  colonies  restored  to  France  by  the 
treaty  of  Amiens  of  0th  of  Germinal  last,  (27th 
March,  180:3,)  the  tribunals  which  existed  in  1789* 
shall  continue  to  administer  justice  in  civil  as  well 
as  criminal  matters,  according  to  the  forms  of  pro- 
ceedings, laws,  regulations  and  tables  of  fees  then 
observed,  and  so  that  nothing  be  innovated  as  to 
the  organization,  jurisdiction  and  competence  of 
the  said  tribunals. 

"2.  The  iXenomlnations  of  8ene8chcU8e€^  admlral- 
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erally  to  the  smuggling  tituie  of  the  colonies, 
and  refers  to  the  ancient  laws,  not  to  the  laws 
of  war;  but  the  municipal  laws.  From  the 
jurisdiction  of  the  court,  then,  it  cannot  be  in- 
terred that  this  was  a  case  of  prize  of  war; 
nor  will  such  an  inference  be  drawn  from  the 
colonial  regulations  respecting  the  trade. 
•  The  first  of  these  is  the  arrete  of  the  captain 
^neral.  dated  the  22d  of  June,  1802,*  which 
IS  entirely  municipal,  and  applies  as  well  to 
French  as  to  foreign  vessels,  and  is  limited  in 
its  operation  to  within  two  leagues  of  the  coast. 

The  next  is  that  of  the  9th  of  October,  1802, 
which  is  to  the  same  effect. 

The  last  is  that  of  Ist  March,  1804,  which 
as  to  these  cases  was  clearly  ex  pout  factOy  but 
if  applicable  at  all,  shows  itself  to  be  merely  an 
exercise  of  a  municipal  right.  .  The  sentence 
of  condemnation  itself  does  not  pretend  to  con- 
sider the  vessel  as  prize  of  war,  but  as  a  seiz- 
ure made  for  the  violation  of  those  municipal 
regulations  of  trade  which  it  recites.  The  or- 
der that  the  proceeds  should  be  distributed 
according  to  the  laws  respecting  prizes,  would 
have  been  unnecessary,  if  it  had  been  a  case  of 
prize,  to  which  those  laws  would  have  applied 
mdependent  of  the  order. 

There  would  hav£  been  a  gross  inconsistency 
in  France  treating  the  revolters  as  rebels,  and 
yet  claiming  that  other  nations  should  consider 
them  as  acknowledged  enemies.  Yet  before 
France  can  claim  the  rights  of  war  from  neu- 
trals, in  regard  to  the  insurgents  of  St  Domin- 
248]*go,  she  must  *admit  them  to  be  enemies, 
and  not  rebels.  If  thev  are  independent,  and 
France  is  at  war  with  them,  France  can  claim 


1.— The  18th  article  of  that  <krrtlU^  which  is  the 
only  article  referred  to  In  the  sentence  of  condem- 
nation, is  as  follows : 

**  Every  vessel,  Freach  or  foreigrn*  which  shall  be 
found  by  the  vessels  of  the  Republic  anchored  in 
any  of  the  ports  of  the  island  not  designated  by 
these  presentSfOr  within  the  bays,  coves,  or  landings 
of  the  coast,  or  under  sail  at  a  distance  less  than 
two  leagues  from  the  shore  aad  communicating 
with  the  land,  shall  be  arrested  and  confiscated.'^ 


from  us  only  the  rights  which  war  gives.  We 
shall  have  a  clear  nght  to  trade  with  them,  un- 
less in  contraband  of  war,  or  to  blockaded 
ports. 

It  either  is,  or  is  not,  prize  of  war.  There- 
are  only  two  sides  to  the  question.  Prize  is  a 
seizure j/wr*  hMi.  There  must  be  a  war  to  raise 
a  question  of  prize.  No  ooen  war  then  existed 
with  any  nation.  It  is  said  that  by  aiding  reb- 
els we  make  a  common  cause  with  them;  but 
the  assistance,  to  justify  such  an  inference, 
must  be  the  act  of  the  nation,  not  the  unauthor- 
ized act  of  individuals.  Until  the  vear  1806» 
the  United  States  had  never  declarea  the  trade 
to  be  unlawful;  nor  did  France  require  our 
government  to  take  notice  of  the  trade,  until 
the  fall  of  1805.  The  law  of  nations  does  not 
authorize  the  seizure  and  confiscation  of  the 
property  of  foreigners  trading  with  rebels.  N^ 
authority  to  that  effect  has  been  cited  from  any 
writer  upon  that  law.  A  state  has,  by  the  law 
of  nations,  a  right  to  regulate  its  own  trade. 
A  parent  stale  may  chooae  to  exercise  greater 
or  less  degree  of  severity,  with  regard  to  the 
trade  of  its  colonies.  England  did  not,  until 
1776,  wholly  prohibit  trade  with  her  North 
American  colonies.  The  statute  of  i6'  Off. 
Ill,  c.  5,  prohibiting  such  trade,  would  have 
been  altogether  useless,  if  such  trade  had  been 
unlawful  in  consequence  of  the  rebellion.  It 
declares  "that  all  manner  of  trade  and  com- 
merce is  and  shall  be  prohibited  with  the  colo- 
nies of  New  Hampshire,"  &c. , (naming  the  colo- 
nies,) "and  that  all  ships  and  vessels  of,  or 
belonging  to  the  inhabitants  of  the  said  colo- 
nies, together  with  their  cargoes,"  &c.,  "and 
all  other  ships  and  vessels  whatsoever,  with 
their  cargoes/'  &c.  "which  shall  be  found 
trading  in  any  port  or  place,  of  the  said  colo- 
nies, or  going  to  trade,  or  coming  from  trading, 
in  any  such  j)ort  or  place,  shall  become  forfeit- 
ed to  His  Majesty,  as  if  the  same  were  the  shipi^ 
and  effects  of  open  enemies,  and  shall  be  ^> 
adjudged,  deemed  and  taken,  in  all  the  courts 
of  admiralty,  and  in  all  other  courts  whatso 
ever." 


ty,  and  royal  Jurisdiction  courts,  shall  be  supplied 
by  that  of  tribunal  of  the  first  instance ;  but  from 
this  change  of  denomination  no  change  is  to  be  in- 
ferred as  to  the  Jurisdiction  of  the  ancient  tribu- 
nals, and  particularly  of  the  courts  of  admiralty. 

*'8.  The  public  ministry  shall  be  exercised  by 
oommissaries  of  the  government  and  their  substi- 
tutes. 

'^  4.  There  shall  be  provided  a  special  regulation 
for  the  changes  to  be  made  in  the  present  tribunals 
at  Tobago. 

^'6.  Judgments  shall  run  in  the  name  of  the 
French  Republic. 

**6.  The  members  of  the  tribunals  shall  be  pro- 
visionally nominated  according  to  the  requisite 
forms,  by  the  captain  general.  He  shall  receive 
from  each  of  them  a  promise  of  fidelity  to  the 
French  Republic." 

The  following  is  the  arrtie  of  2d  October,  1803. 

^^ArreU  for  regulating  the  forms  to  be  observed 
for  the  proceedings  and  Judgment  of  contraven- 
tions to  the  laws  concerning  foreign  commerce  in 
the  colon  lee. 

'*  The  consuls,  ^.,  on  the  report,  &c..  decree : 

**  1.  The  contraventions  to  the  dispositions  of  the 
laws  and  regulations  conceminGT  foreign  com- 
merce in  the  colonies  shall  be  proceeded  on  and 
adjudicated  in  the  form  hereinafter  mentioned. 

**  3.  The  instruction"  (proceedings  in  preparato- 
rUi)  ''and  first  Judgment  shall  belong  to  the  ordinary 
tribunal  of  the  place  where  the  prize  shall  have 
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been  conducted,  subject  to  an  appeal  in  all  cases 
to  special  commissioners,  who  shall  pronounce  in 
the  last  resort, 

'*  The  said  instruction  shall  be  made  summarily 
and  on  simple  memoirs. 

'^3.  Within  the  extent  of  each  captain  generftJ- 
ship,  the  commission  shall  be  composed  of  the  cap- 
tain general,  the  colonial  prefect,  the  commlssarr 
of  Justice,  or  the  grand  Judge ;  and  in  case  of  im- 
pediment of  any  of  them,  then  of  a  substitute, 
\ctUii  qui  Ic  rempZoce,)  and  besides,  of  three  mem- 
bers of  the  court  of  appeal,  chosen  for  each  caufe 
by  the  captain  general. 

[Here  follows  a  particular  regulation  as  to  To- 
bago.] 

''  4.  In  case  of  a  division  of  opinions,  that  of  the 
president  shall  preponderate. 

**  5.  The  inspector  of  the  marine,  or  the  officer  of 
administration  doing  the  duty  of  inspector,  shall. 
of  right,  exercise  the  functions  of  the  public  mio- 
istry  in  the  said  commission  of  appeal. 

*'The  functions  of  clerk  shall  be  exercised  bja 
secretary  appointed  for  that  purpose  by  the  cap- 
tain generai. 

"  6.  As  to  the  residue,  the  ancient  laws  shall  be 
executed,  so  far  as  they  are  not  altered  bytbepre^ 
ent  regulation. 

"  7.  The  minister  of  the  marine  and  the  oo1oDie< 
is  charged  with  the  execution  of  the  present  arret', 
which  shall  be  inserted  in  the  bulletin  of  the  lav». 
(Signed)  "  Bdtf  apaRTB." 
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The  French  arretes  limit  the  right  of  seizure 
to  the  extent  of  their  territorial  jurisdiction ;  but 
240*1  if  they  had  *claimed  a  right  under  the 
law  of  nations,  they  would  have  authorized 
seizures  as  well  on  the  high  seas  as  within  |wo 
leagues  of  the  coast. 

The  title  of  the  arrete  of  General  Ferrand,  of 
the  10th  Ventose,  year  12,  (Ist  March,  1804,) 
wliieh  is  referred  to  in  the  sentence  of  condem- 
nation is,  "  an  arrete  relative  to  vessels  taken  in 
contravention  to  the  dispositions  of  the  laws 
and  regulations  concermng  the  French  and 
foreign  commerce,  with  the  colonies;"  and  the 
reason  of  passing  the  arrete,  is  stated  in  the 
preamble  to  be,  "  that  some  of  the  French 
agents  in  the  allied  and  neighboring  islands 
had  mistaken  the  application  of  the  laws  and 
regulations  concerning  vessels  taken  in  contro- 
vention,  upon  the  coasts  of  Santo  Domingo, 
occupied  by  the  rebels,  and  had  confounded 
these  prizes  with  those  made  upon  the  enemies 
of  the  state;  wishing  to  put  an  end  to  the 
abuses  which  may  result  therefrom,  and  which 
are  ajs  derogatory  to  the  territorial  sovereignty, 
as  they  are  to  neutral  rights,"  &c.,  <&c..  thus 
clearly  taking  a  distinction  in  terms  between 
these  municipal  seizures  and  prizes  of  war. 
The  8th  article  also  speaks  of  acquitting  the 
accused  of  the  contravention ;  and  the  sentence 
of  the  appellate  court,  speaking  of  its  jurisdic- 
tion, describes  it  thus:  "  For  pronouncing  in 
the  last  resort  upon  appeals,  from  judgments 
rendered  in  the  first  instance,  by  the  provisional 
commission  of  justice,  sitting  in  the  town  of 
Santo  Domingo,  upon  prizes  made  by  the  ves- 
«elK  of  the  state,  and  by  French  privateers  upon 
neutrals,  taken  in  contravention  of  the  laws 
and  regulations,  concerning  the  smuggling  trade 
of  the  colony,"  (a  I'occasion  des  prises  faites 
^r  les  batiments  de  Tetat,  et  par  les  corsairea 
Francois,  sur  les  neutres  pris  en  contravention 
aiix  lois  ct  reglemens  concemant  le  commerce 
interope  de  la  colonic.) 

If  tliis  trade  was  illegal  by  the  law  of  nations, 
there  was  no  necessity  for  these  French  laws 
upon  the  subject. 

2d  point. 

Whether  the  seizure  were  made  as  prize  of 
war.  or  for  violating  a  municipal  law  of  trade, 
250*]  it  was  not  competent  *for  the  court  sit- 
ting at  Santo  Domingo  to  condemn  the  prop- 
erly while  lying  in  a  foreign  neutral  port. 

No  title  could  vest  in  the  purchaser  by  a  sale, 
without  a  condemnation;  although,  perhaps,  a 
subsequent  legal  condemnation  might  relate 
back  to  the  time  of  the  sale,  and  vest  a  lepil 
title  in  the  purchaser.  But  the  condemnation 
of  the  property  in  this  case  could  not  be  a  legal 
cou<lemnation,  while  the  property  was  not  only 
in  South  Carolina,  but  actually  in  the  custody 
of  our  law.  It  had  got  back  to  the  country  of 
its  original  owner,  who  had  claimed  the  protec- 
tion 01  our  laws. 

The  mere  capture,  even  by  a  belligerent  and 
jurff  belli,  does  not  devest  the  title  or  the  prop- 
erty out  of  the  neutral  owner;  but  an  order  or 
sentence  of  some  competent  tribunal  is  neces- 
sary for  that  purpose, 

1* he  title  of  the  captor,  before  condemnation, 
does  not  extend  beyond  his  actual  possession ; 
and  if  he  loses  or  quits  the  possession, 
bis  title  is  entirely  gone.  Here  had  been  a 
change  of  poNsession  before  condemnation.     If 
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a  captured  vessel  escape  before  condemnation, 
the  title  revests  in  the  former  owner.  4  Bob. 
50,  The  Henriek  and  Maria;  Collection  of  Sea 
Laws,  6£9;  8  T.  R.  HavUock  v.  Ryekwood:  1 
Bob.  114,  The  Flad  Open;  2  Burr.  693,  Gom 
f>.  Withers;  Institute  2,  i,  17. 

Although  new  evidence  may  be  admitted 
upon  the  appeal,  yet  the  sentence  of  condenma- 
tion  in  this  case  ought  not  to  have  been  admit- 
ted, because  it  was  not  the  sentence  of  a  com- 
petent tribunal.  The  question  of  competence 
IS  always  open,  whatever  may  be  the  law  as  to 
the  conclusiveness  of  a  foreign  sentence.  The 
court  at  Santo  Domingo  had  no  jurisdiction 
over  this  coffee. 

Incompetence  may  arise  from  want  of  jurisdic- 
tion, as  to  the  subject  of  litigation,  or  as  to  the 
{)lace  where  the  tribunal  sits.  Neither  by  the 
aw  of  nations,  nor  by  treaty,  could  it  condemn 
property  while  it  was  in  the  custody  of. our 
laws,  and  in  contest  in  our  courts.  Even  if  the 
property  had  been  in  France,  it  is  very  doubt- 
ful whether  the  court  of  Santo  Domingo  could 
have  condemned  it.  The  proceeding  was  in 
rem,  and  from  the  nature  of  things,  the  res,  the 
thing  against  which  the  *suit  is  insti-  P251 
tuted,  ought  to  be  within  the  power  anu  juris- 
diction of  the  court  before  which  it  is  tried ;  it 
ought  at  least  to  be  in  the%ame  country.  If  it 
be  a  case  of  mere  municipal  jurisdiction,  the 
court  cannot  proceed  if  the  thing  be  in  the 
country  eveji  of  an  ally;  for  an  ally  in  a  war  is 
not  an  ally  as  to  the  execution  of  the  muni- 
cipal laws  of  the  co-ally.  Suppose  a  seizure  to 
be  made  by  Spain,  for  an  illicit  trade  in  contra- 
vention 01  her  municipal  laws,  and  the  vessel 
never  carried  into  a  Spanish  port,  but  into  a 
French  port.  The  Spanish  court  could  not 
proceed.  One  countrj'  will  not  enforce  the 
municipal  laws  of  another.  In  this  country 
no  court  has  jurisdiction  in  rem,  unless  the 
thing  be  within  its  jurisdiction.  So  by  our 
treaty  with  France,  no  court  has  jurisdiction 
of  a  cause  of  prize  but  the  court  of  the  place  or 
country  to  which  the  prize  was  carried.  But 
here  the  vessel  was  carried  to  a  Spanish  coun- 
try, and  condemned  in  a  French  court. 

This  court  has  an  undoubted  right  to  exam- 
ine into  the  competency  of  the  court  whose 
sentence  is  produced  in  evidence.  That  ques- 
tion was  decided  in  the  case  of  Glass  v.  Gibiis, 
{The  Betsey,)  S  Ball.  7,  and  if  not  competent, 
this  court  will  disregard  its  sentence. 

Sir  W.  Scott,  in  a  great  number  of  cases,  has 
looked  into  the  question  of  the  competency 
and  jurisdiction  of  the  court,  and  inquired 
whether  the  court  procctxled  according  to  the 
law  of  nations.  1  Rob.  J4J,  The  Flad  Oyea; 
8  T.  B.  270,  IlarUffck  r.  BfH:ktcood^  and  £  Bf*b. 
172,  The  Christopher. 

In  the  Ciise  of  Sheaf e  rf*  Turner  r.  A  Parcel 
of  sugars,  in  the  circuit  court  of  South  Cajolina, 
in  1800,  the  sugars,  it  is  siiid,  were  carried  into 
a  Spanish  port  and  condemned  in  a  French 
port;  but  Spain  was  then  an  ally  of  France, 
and  the  capture  wan  jure  belli. 

When  it  is  said  that  a  neutral  court  has  no 
cognizance  of  prize,  it  means  that  a  neutral 
court  cannot  interfere  between  belligerents, 
but  not  that  a  neutral  court  shall  not  interfere 
between  a  belligerent  and  one  of  its  own  neu- 
tral citizens.  ./  Bob.  S3,  Tlie  Kieriigliett;  i 
Bob.  339,  The  Persecerntvre.     Of  what  use  is  a 
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252*}  treaty,  if  a  sentence  *contrary  to  that 
treaty  is  to  be  re«pert<Ml  by  the  nation  whose 
rights  are  thereby  violated?'  In  Mayrw  v.  Wal- 
ter, Park,  414;  Pollard  v.  BeU,  8  T.  R.  j37, 
and  Bird  v.  Appkton,  8  T.  R.  56S,  it  is  decided 
that  a  condemnation  grounded  upon  an  arbi- 
trary arrete  is  void.  Brmcne  (Cic.  Law,  vol.  S, 
p.  33^,)  says,  that  where  the  proceeding  is  in 
rem,  it  must  be  where  the  thing  is.  The  pow- 
ers of  condemnation  and  restoration  belong  to 
the  same  court.  It  must  have  the  i>os8ession  of 
the  thing  in  order  to  restore  it. 

The  court  is  said  to  proceed  irmtanter,  velo 
levato.  If  the  court  of  Santo  Domingo  had 
decreed  restitution,  it  could  not  have  enforced 
its  decree.  In  tlie  case  of  the  Henrick  and 
Maria,  4  Rob.  5x^  Sir  W.  Scott,  while  he  ac- 
knowledges that  the  English  practice  has  been 
to  condemn  vessels  Iving  in  a  neutral  port, 
seems  to  express  a  wish  that  the  superior  court 
would  recall  the  practice  to  the  proper  parity  of 
the  principle.  In  p.  46,  he  says,  that  "upon 
principle  it  is  not  to  be  asserted  that  a  ship, 
brought  into  a  neutral  port,  is,  with  effect,  pro- 
ceeded against  in  the  belligerent  country.  The 
res  ijfsii,  the  corptis,  is  not  within  the  posses- 
sion of  the  court ;  and  possession,  in  such  cases, 
founds  jurisdiction." 

It  was  upon  thisT)ure  principle  that  the  22d 
article,  of  the  Freufch  convention  was  founded. 
It  is  no  argument  to  say  that  the  courts  of  each 
nation  must  have  an  equal  right  to  expound  that 
convention,  and  that  if  we  think  their  constnic- 
tion  incorrect,  we  must  apply  to  government  for 
redress.  If  application  were  to  be  made  to  gov- 
ernment, we  should  be  sent  back  again  to  our 
courts  of  law ;  and  not  until  it  should  be  there 
pronounced  that  the  French  construction  was 
mcorrect,  would  our  government  make  applica- 
tion to  that  of  France  for  redress.  In  case  of 
rescue  or  escape,  the  government  is  never  bound 
to  restore.  The  capturing  nation  takes  redress 
in  its  own  w&y,  and  by  its  own  strength,  and 
cannot  require  the  aid  of  our  arm.  The  penal 
laws  of  a  foreign  country  can  affect  only  the 
property  in  its  power,  (i  H.  Bl.  IS4,  1S5,)  and 
cannot  be  executed  by  the  courts  of  another.  ^ 
Wash.  295,  £98.  Municipal  law  cannot  make 
253*]  prize  of  war.  SDaU.  4;  SBaU.  77.  *And 
if  the  thing  be  not  within  the  jurisdiction  of 
the  court.  It  cannot  proceed.  3  Ball.  86.  It 
must  at  least  be  in  the  country  of  the  captor,  or 
of  his  ally.     £  Brattne's  Civ.  Law,  £68. 

No  property  can  be  acquired  by  capture,  un- 
less it  be  carried  infra  pramdda;  i.  e. ,  into  the 
ports  of  the  enemy  of  the  captured;  and  accord - 
mg  to  Lee,  the  ports  of  an  ally  will  not  answer. 
fjee  on  Capture^i,  87-96.  A  capture  cannot 
give  a  title,  unless  it  be  of  enemy's  property.  £ 
BaU.  £,  34.  The  case  of  Wheelwright  v.  Bepey- 
uter,  I  Johns.  Rep.  471,  was  in  all  its  circum- 
stances exactly  like  the  present,  and  the  supreme 
court  of  New  York  decided  the  court  at  Santo 
Domingo  to  be  incompetent  to  condemn  a  ves- 
sel lying  a  St  Jago  de  Cuba.  Spain  was  not  an 
ally  in  the  war.  She  professed  to  be  neutral, 
ani  was  bound  to  neutral  duties.  (See  her  own 
declanition  to  her  subjects,  dated  the  10th  of 
September,  1804,  and  her  manifesto  and  decla- 
ration of  war  of  10th  December,  1804,  in  the 
New  Annual  Register  of  that  year.)  Although 
there  was  a  treaty  of  alliance  between  her  and 
France,  yet,  by  the  term<«  of  that  treaty,  Spain 
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was  not  bound  to  assist  France  until  called  uph 
on;  and  France  had  not  then  demanded  her 
aid.  She  was,  therefore,  neutral,  and  was 
bound  to  refrain  from  givirigany  direct  aid  to 
either  of  the  belligerents.  But  to  allow  one 
belligerent  to  carry  prizes  into  her  ports,  and 
deposit  them  there  for  safe  keeping,  is  a  viola- 
tion of  neutrality;  it  is  a  direct  aio.  Spain  did 
wrong  to  permit  this  kind  of  deposit,  and  there- 
fore no  right  can  be  derived  from  it.  It  is  not 
always  necessary  to  make  application  to  govern- 
ment for  redress  by  negotiation  of  war.  If  the 
title  derived  from  the  captor  be  bad,  and  the 
thing  is  brought  within  the  juri^iction  of  our 
courts,  it  is  competent  for  those  courts  to  give 
redress,  anH  restore  the  thing  to  its  lawful  own- 
er. But  when  a  neutral  becomes  an  ally,  she  is 
no  longer  bound  to  perform  these  neutral  duties; 
she  becomes  a  partner  in  the  war,  and  is  bound  to 
belligerent  duties.  She  is  bound  to  give  her  aid 
to  her  co-belligerent.  The  exception  of  the  coun- 
try of  an  ally,  therefore,  strengthens  the  general 
rule,  that  the  property  cannot  be  lawfufly  con- 
demned while  l)ing  in  a  neutral  country. 

•The  possession  of  one  ally  is  quoad  '[*2I54 
hoe  the  po&session  of  the  other. 

Proceedings  for  forfeitures  are  always  pro- 
ceedings in  rem;  and  to  make  them  vabd,  it  is 
always  necessary  that  the  court  should  have 
possession  of  the  thing.  Possession  is  the  found- 
ation of  all  its  proceedings.  How  can  it  con- 
demn what  is  not  in  its  power  to  give?  Or  how 
restore  wliat  is  not  within  its  control?  This 
principle  applies  as  universally  to  captures 
jure  belli,  as  to  seizures  for  municipal  offenses. 
If  this  be  a  municipal  seizure,  it  is  immaterial 
whether  Spain  was  an  ally  in  the  war  or  not ;  be- 
cause she  could  not  be  an  ally  as  to  municipal 
offenses.  One  ally  never  gives  up  offendere 
against  the  municipal  laws  of  the  other,  unless 
bound  so  to  do  by  treaty.  One  ally  is  not 
bound  to  aid  the  other  in  maintaining  the 
authority  of  its  own  laws.  80  if  property  be 
carried  to  the  country  of  one  ally,  the  laws  of 
the  other  cannot  reach  it.  The  former  is  not 
bound  to  give  it  up  to  the  latter,  nor  to  enforce 
its  municipal  judgments  or  decrees. 

The  arrets  of  2d  October,  1802,  ^vea  the 
jurisdiction  only  to  "the  ordinary  tnbunal  of 
the  place  where  the  prize  shall  have  been  con- 
ducted ;"  so  that  by  the  lex  lod  the  court  at  Santo 
Domingo  had  no  jurisdiction,  even  if  the  vessel 
had  laid  at  another  fVench  port. 

Captors  gain  no  right  by  mere  capture.  What- 
ever is  acquired  jure  beui  belongs  to  the  sov- 
ereign. No  title  is  gained  until  condemnation. 
3  Rob.  193.  Franco  herself,  when  neutral,  will 
not  permit  a  belligerent  to  detain  his  prize  in 
her  ports  more  than  24  hours.  £  Azuni,  £56. 
A  man  can  sell  only  what  he  has.  But  the 
captor,  before  condemnation,  had  at  most  a 
right  of  possession.  The  right  is  said  to  be  in 
abeyance,  subject  to  the  chance  of  recapture, 
and  to  thejiM  postUnUnU.  If  it  be  said  that  ju» 
postUmtnii  does  not  ^PPly  to  neutrals,  we  say, 
that  when  a  belligerent  treats  a  neuUnl  as  an 
enemy,  the  latter  becomes  entitled  to  belligerent 
rights.  If  rescued,  what  becomes  of  the  right 
acquired  by  capture?  .There  is  no  instance  of 
a  condemnation  after  such  a  rescue^  nor  of  a 
complaint  to  *the  government  of  the  [*25d 
neutral.  The  rule  in  all  cases  of  sale  of  captured 
goods  is,  caveat  empttpr. 
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On  Uie  part  of  the  respondent  (the  purchaser 
under  the  sale  at  Barracoa)  it  was  admitted 
that  there  were  only  two  questions  in  the  case, 
viz.: 

1.  Whether  the  vessel  was  seized  y^re  beUi,  or 
in  execution  of  the  municipal  laws? 

2.  Whether  the  condemnation  by  a  court  in 
Santo  Domingo,  while  the  vessel  was  in  a  Span- 
ish port,  was  a  legal  condemnation? 

1.  The  condemnation  was  in  exercise  of  bel- 
ligerent rights,  and  not  for  violation  of  a  munic- 
ipal law. 

England,  during  the  contest  with  these  states, 
always  claimed  and  exercised  the  rights  of  war. 
France  never  complained,  even  before  she  be- 
came a  party.  So  France  is  to  be  considered  as 
a  belligerent  with  respect  to  Hayti.  There 
were  armies  on  both  sides,  arrayed  against  each 
other,  fighting  battles,  taking  towns,  and  carry- 
ing on  a  war  m  fact.  It  was  not  a  trifling  and 
partial  insurrection,  but  a  most  cniel  and  bloody 
war.  It  was  a  civil,  or  rather  a  servile  war, 
but  not  to  be  distinguished  from  other  wars  as 
to  belligerent  rights.  The  non-intercourse  act, 
pajased  by  Congress  in  1798  or  1799.  if  it  had 
stood  alone,  might  have  been  considered  as  a 
municipal  regulation;  but  connected  with  other 
facts,  it  was  taken  by  this  court,  to  be  an  act  of 
the  partial  war  then  waging  against  France. 


So  the  act  of  the  British  Parliament,  in  1776, 
prohibiting  all  trade  with  the  North  American 
colonies,  was  an  act  of  war.  The  word  war  was 
not  used,  because  England,  as  a  matter  of  punc- 
tilio, would  not  acknowledge  us  as  an  independ- 
ent nation.  This  court  said  we  were  at  war 
with  France  in  1798,  but  Congress  did  not  say 
so;  and  France  always  denied  it.  So  the  Neth- 
erlands .were  at  war  with  Spain  for  70  years,  but 
Spain  would  never  acknowledge  it. 

If  there  was  war  between  France  and  Hayti, 
the  ar7'ete  seems  clearly  to  be  a  war  meaHure, 
an  exercise  of  *belligerent  rights.  Its  [*256 
only  object  was  the  annoyance  of  the  enemy. 
There  are  many  acts  which,  if  considered  alone, 
might  appear  equivocal  whether  intended  as 
measures  of  peace  or  of  war,  and  can  only  be 
explained  by  concomitant  circumstances.  Munic- 
ipal rights  may  be  brought  in  aid  of  belligerent 
nghts,  and  when  hostilities  are  actuall3r  exist- 
ing, ah  act  which  might  be  done  in  time  of  • 
peace  may  be  considered  as  a  measure  of  war.  * 

*It  is  not  necessary  that  a  prize  court  [*257 
should  be  a  court  of  admiralty.  Prizes  dre 
sometimes  condemned  in  a  tribunal  of  com- 
merce. ^Azuni,  262;  3 Bm.  & Pua.*526.\**25S 
But  this  was  a  court  of  admiralty.  It  was 
founded  upon  the  model  of  the  council  of  prizes 
at  Paris.     It  is  no  part  of  the  ordinary  judica- 


1.— In  answer  to  a  questloa  from  the  oourtf  Mr. 
Duponceau  observed  as  follows,  viz.: 

The  question  is,  whether  Franco  can,  by  the  mere 
force  of  the  law  of  nations,  seize  and  confiscate  ves- 
sels of  neutral  nations  tradingr  to  Hayti. 

If  it  is  admitted  that  the  situation  of  France  with 
Hayti  is  a  war.  it  follows,  that  France  is  at  war,  and 
we  are  neutrals. 

If  neutrals,  we  cannot  jud|^  of  any  tWng  as  de 
Sure  which  is  the  subject  of  the  controversy  between 
France  and  Hayti. 

Hayti  contends  that  de  jure  she  is  an  independent 
state. 

France  contends  that  de  jure  Hayti  is  her  de- 
pendent colony. 

Of  this,  as  neutrals,  we  are  not  permitted  to 
Judffe.t  we  find  them  at  war  toirether,  and  at  issue 
on  this  question  of  dependent  or  independent ;  we 
must  take  them  both  to  be  right. 

We  cannot,  therefore,  acknowledge  the  right  of 
France  to  make  and  enforce  municipal  regulations 
for  Hayti:  it  would  be  acknowledging  the  sover- 
eignty of  France  over  Ha>tl,  and  thus  deciding  the 
quesnon  between  them,  which  we  are  not  permitted 
to  do  as  neutrals. 

Nor  can  we  permit  our  subjects  to  trade  with 
Hayti,  contrary  to  the  prohibition  of  France,  for 
that  would  be  acknowledging  the  independence  of 
Hayti,  and  as  such  would  bo  a  violation  of  our  neu- 
trality, by  deciding  In  favor  of  one  side  the  very 
question  in  controversy  between  them. 

But  it  will  be  said,  that  if  we  consider  France 
merely  as  a  power  at  war  with  Hayti,  she  has  no 
right  to  itrohiblt  our  trading  with  them,  as  one  na- 
tion at  war  cannot  forbid  neutrals  to  trade  with  its 
enemy,  except  in  contraband  articles. 

This  is  true  in  the  case  of  a  war  between  independ- 
ent states,  but  this  war  is  of  a  dlfTerent  character, 
and  produces  difTerent  efTects. 

It  Is  a  principle  of  the  law  of  nations,  that  in  war 
both  belligerents  and  neutrals  have  a  right,  with 
'respect  to  each  other,  to  do  all  that  they  had  a  right 
to  ao  In  time  of  peace,  and  immediately  before  the 
war,  but  no  more.$ 

But  in  time  of  peace  France  prohibited  other  na- 
tions from  trading  with  Hayti :  that  is,  she  prohibit- 
ed them  if  she  thought  proper;  in  war  she  must 
continue  to  have  the  same  right  for  the  above  rea- 

+  8  Vat.  9  188 ;  Ibid,  8 190 ;  2  Azuni,  63,  Ac.;  Hubner. 

tThe  prohibitions  of  England  respecting  the  colo- 
nial trade  of  her  eneml^  are  founded  on  this  prin- 
ciple, and  carried  to  a  degree  of  rigor  which  it  does 
not  seem  to  warrant. 
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son,  and  because  denying  it  to  her  would  be  Judging 
the  question  in  controversy  l)etween  her  and  Hayti, 
which  wo  have  no  right  to  do. 

True,  France  claims  it  as  a  municipal  right ;  it  is 
the  only  object  of  her  going  to  war ;  but  she  claims 
it  of  the  Haytians,  not  of  us,  and  If  she  did,  we  can- 
not concede  it  to  her  as  such ;  we  cannot  grant  her 
the  right  of  binding  the  inhabitants  of  Hayti,  or 
preventing  them  from  trading  with  us;  that  we 
have  nothing  to  do  with ;  it  is  the  question  between 
them  which  we  are  not  to  decide ;  but  we  must  grant 
to  her  the  right  of  binding  us,  and  preventing  us 
from  trading  with  Hayti,  not  as  a  municipal  right, 
which  right  our  neutrality  prevents  us  from  ac- 
knowledging, but  as  a  belligerent  right,  which  she 
has  to  prevent  us  from  Interfering  by  our  overt  acts 
in  the  question  of  dependence  or  independence  be- 
tween her  and  the  Y>eople  of  Hayti. 

If  she  has  the  right  to  prevent  us  from  interfer- 
ing In  that  manner,  she  has  Incontestably  by  the  law 
of  nations  the  right  of  punishing  that  interference 
by  the  seizure  and  condemnation  of  our  ships  and 
goods  found  in  contravention. 

France  then  claims  two  sorts  of  rights,  municipal 
and  belligerent ;  but  the  former  claim  is  only  be- 
tween her  and  Hayti,  and  that  we  have  nothing  to 
do  with ;  the  latter  is  between  her  and  all  the  world, 
and  those  we  arc  bound  to  notice. 

From  her  claim  of  those  two  concurrent  rights^she, 
as  Britain  did  in  our  revolutionarj"  war,  clothes  her 
prohibitions  in  the  9hai)e  of  municipal  regulations, 
thereby  pretending  to  assert  her  claim  of  Jurisdic- 
'  tion  over  her  revolted  subjects ;  that  form  she 
adopts  for  the  sake  of  her  national  dignity :  but  we, 
who  are  not  bound  to  support  that  dignity,  recog- 
nize her  rights  only  so  far  as  they  are  sanctioned  by 
the  laws  of  a  war  of  the  nature  of  that  in  which  she 
Is  engaged,  and  no  further ;  and  they  do  not  bind  us 
further  than  the  laws  of  war.  applied  to  the  particu- 
lar war  existing,  expressly  authorize;  but  they  bind 
us  so  far. 

It  may  be  said  that  as  France  claims  the  right  of 
sovei-eignty  over  Hayti,  she  cannot  complain  of  us 
If  we  should  allow  her  that  right,  though  we  are  not 
bound  to  do  it  as  neutrals  It  is  answered,  that  she 
indeed  claims  that  right,  but  she  claims  It  of  the 
,  subjects  of  Hayti,  and  not  of  us ;  thoee  which  she 
claims  of  us  are  those  of  a  belligerent ;  she  knows 
that  she  cannot  claim  any  other  of  a  neutral  state, 
which  has  nothing  to  do  with  her  quarrel ;  and  she 
would  have  a  right  to  complain  of  our  adding  insult 
to  Injury,  If  we  were  to  allow  her  a  right  which  she 
does  not  claim  of  us,  by  way  of  reason  or  pretext 
for  denjing  her  one  which  she  actually,  and  we 
think  Justly,  claims. 
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ture ;  it  is  a  political  in8titution,  established  by 
a  special  commission  from  the  governmeut,  to 
decide,  in  an  executive  capacity,  on  the  valid- 
ity of  maritime  captures.  2  Azuni,  268;  2  New 
Code  des  Prues,  1070;  Arrete  of  ISth  June,  1802. 

2.  The  condemnation  of  the  vessel  was  valid, 
although  lying  in  a  neutral  country. 

The  correctness  of  such  condemnations  is  ques- 
tioned on  the  single  dictum  of  Sir  W..  Scott. 
When  in  the  Flad  Oym,  1  Rob.  119,  120,  he  said 
that  there  were  only  two  cases  of  ships  carried 
into  foreign  ports  and  condemned  in  England, 
he  was  not  candid ;  he  knew  there  were  more 
than  two  such  cases.  And  in  4  Rob.  52,  Tht 
Henriek  and  Maria,  he  admits  that  the  practice 
is  too  inveterate  to  be  altered,  and  shows  that 
the  practice  has  been  adopted  or  sanctioned  by 
fourteen  out  of  eighteen  states  in  Europe.  Eng- 
land adopted  it  as  long  ago  as  1695.  {4  Rob.  40.) 
In  1  Wilson,  191,  as  early  as  1745,  it  was  men- 
tioned without  exciting  any  astonishment ;  and 
in  4  Rob.  60,  Sir  W.  Scott  himself  admits  it 
■  was  the  practice  in  the  wars  of  1739. 1745, 1756, 
177B  and  1798.  France  began  it  in  1705,  and 
has  continued  it  to  this  day.  Sir  W.  Sc!Ott  was 
mistaken  in  saying  that  the  editor  of  the  New 
Gods  {£m  Pr%Be»  speaks  of  it  as  an  innovation. 
1  New  Code  des  Prises,  357.  Russia  adopted  it 
in  1787,  or  perhaps  earlier,  and  Spain  during 
the  last  war,  and  probably  before.  It  appears 
269*]  by  4  Rob.  *50,  that  it  was  tolerated  by 
Portugal,  Tuscany,  Naples.  Sicily,  the  Pope, 
Oeuoa,  Sardinia,  Venice  and  Denmark.  We 
do  not  find  a  contrary  practice  in  the  remaining 
states  of  Europe,  Holland,  Sweden,  Prussia  and 
Austria.  We  do  not  know  what  their  practice 
is.  but  none  of  them  have  complained.  It  has 
therefore  become  the  usage  of  nations;  and 
Congress,  in  the  year  1781,  oy  their  resolve,  de- 
clare the  United  State-s  to  be  Ixmnd  by  thej 
usage  of  nations.  The  practice  is  also  approved  ! 
by  Qalliani,  in  his  treatise  on  the  duties  of 
nations  and  princes  towards  each  other,  p.  443, 
by  Azuni,  2  Azuni,  .i26,  and  by  Lampredi,  on 
t6e  commerce  of  neutrals  in  time  of  war,  p.  loa. 
The  quotation  from  Lampredi,  in  Wheelwright 


V.  Depeyster,  1  Johns.  Rep.  481,  is  incorrect;  it 
makes  him  speak  a  language  different  from  his 
sentiments.    2  Aztini,  254,  ^^^' 

The  inconveniences  of  the  contrary  practice 
would  be  very  great.  If  the  captors  are  obliged 
to  carry  the  prize  a  great  way  out  of  her 
course  for  adjudication,  the  HkIl  of  the  seas  is 
great,  and  the  loss  of  the  voyage  inevitable.  It 
will  be  a  temptation  to  the  captors  to  plunder 
the  vessel  and  destroy  her,  and  perhaps  expose 
the  prisoners  to  great  dangers,  by  sending  tbcm 
adrift  in  the  boat,  or  subjecting  them  to  severe 
imprisonment. 

The  commiinsioners  of  England  established  at 
Lisbon  and  Leghorn  had  no  power  to  adjudi- 
cate or  condemn.  They  could  only  examine 
the  prisoners  on  oath,  and  in  certain  case»  re- 
store the  property  captured. 

In  our  partial  war  with  France,  we  carried 
our  prizes  into  neutral  ports;  and  during  the 
war  with  Tripoli,  our  cruisers  were  authorized 
by  an  act  of  Congress  to  carry  their  prize««  into 
neutral  ports. 

The  treaty  with  France  cannot  be  constnieil 
strictly.  It'  must  be  expounded  by  the  law  ami 
usage  of  nations. 

There  is  no  reason  why  the  res  ipsa,  the  ror- 
pus,  should  be  within  the  territory.  It  Ih  not 
that  which  gives  jurisdiction. 

*The  principle  which  confines  juris-  [*200 
diction  of  prizes  to  the  courts  of  the  captor,  is 
the  right  which  the  sovereign  has  to  inquire 
into  the  conduct  of  his  subjects,  and  to  enforce 
the  law  of  nations.  2  Rutherford,  506.  Sir  W. 
Scott  holds  the  same  doctrine  tntidem  rertn».  3 
T.  R.  330,  Smart  v.  Wolff. 

It  is  but  of  late  that  a  condemnation  ha.s  I>een 
holden  necessarj'  to  transfer  the  property. 

3.  But  Spain  was  an  ally  in  the  war  with  St. 
Domingo,  althoi^h  she  might  not  be  an  ally  an 
to  the  war  with  England.  The  treaty  between 
France  and  Spain,  of  August  19th.  1796. 
created  an  alliance  offensive  and  defensive  as  to 
whatever  concerned  the  mutual  advantage  of 
the  two  nations,  and  contained  a  guaranty  of 
the  islands.*    *(New  Annual  Register  [*t£61 


1.— HZTBACT  FROM  THE  NEW  ANNUAL  KKGISTER, 
1796.  PAGE  167,  PUBI^IC  PAPERS. 

Treaty  of  Alliance,  offensive  and  defensive,  be- 
tween the  French  Republic  and  the  King  of 
Spain,  August  19, 1796. 

The  Executive  Directory  of  the  French  Uopublic, 
and  His  Catholic  Majesty,  the  King  of  Spain,  ani- 
mated by  the  wish  to  strengthen  the  bonds  of  amity 
and  good  understanding  happiiv  re-established  be- 
tween France  and  Spain  by  the  treat}'  of  iieace  con- 
cluded at  Basle,  on  the  4th  Thermidor,  In  the  third 
year  of  the  Republic,  (2Sd  July,  17{^,)  have  resolved 
to  form  an  offensive  and  defensive  treaty  of  alli- 
ance, for  whatever  concerns  the  advantage  and 
common  defense  of  the  two  nations ;  and  they  have 
charged  with  this  important  negotiation,  and  have 
given  their  full  powers  to  the  undermentioned  per- 
sons, namely:  The  Executive  Directory  of  the 
French  Republic,  to  Citizen  Dominique  Catherine 
Perlgnon,  General  of  Division  of  the  KeDublic,  and 
it«  ambassador  to  His  Catholic  Majesty,  tne  King  of 
Spain :  and  His  Catholic  Majest}',  the  King  of  Spain, 
to  his  Excellency,  Dun  Manuel  de  Godoi,  Prince  of 
Peace,  Duke  of  Aloudia,  &c.,  &c.,  &c.,  who,  after 
the  respective  communication  and  exchange  of 
their  full  powers,  have  agreed  on  the  following  ar- 
ticles : 

I.  There  shall  exist  forever  an  offensive  and  de- 
fensive alliance  between  the  French  Republic  and 
Uls  Catholic  Majesty  the  King  of  Spain. 

II.  The  two  contracting  powers  shall  be  mutual 
guarantees,  without  any  reserve  or  exceptions,  in 

014 


the  most  authentic  and  absolute  way.  of  all  the 
states,  territoiies,  islands  and  other  places  which 
they  possess,  and  shall  respectively  possess.  And  if 
one  of  the  two  powers  shall  be  in  tiie  sequel,  under 
whatever  pretext  it  may  be,  menaced  or  attacked, 
the  other  promises,  engages,  and  binds  itself  to  help 
it  with  its  good  offloes.  and  to  succor  it  on  Its  reoul- 
sitlon  as  shall  be  stipulated  in  the  following  articles. 

III.  Within  the  space  of  three  months,  reckoning 
from  the  moment  of  the  requisition,  the  power 
called  on  shall  hold  in  readiness,  and  place  in  the 
disposal  of  the  power  calling,  fifteen  shiiw  of  the 
line,  three  of  which  shall  be  three  deckers,  or  of  tO 
guns,  and  twelve  from  70  to  74 ;  six  frigates  of  a 
proportionate  force,  and  four  sloops  or  light  vett- 
sels,  all  equipped,  armed  and  victualed  for  six 
months,  and  stored  for  a  year.  These  naval  forces 
shall  t)e  assembled  by  the  power  called  on,  in  the 
particular  port  pointed  out  oy  the  power  calling. 

TV.  In  case  the  requiring  power  mav  have  Juoged 
it  proper  for  the  commencement  of  hostilities  to 
confine  to  the  one-half  the  succor  which  was  to  have 
been  given  in  execution  of  the  preceding  article,  it 
may,  at  anj'  epoch  of  the  campaign,  <»ill  for  the 
other  half  of  the  aforesaid  succor,  which  shall  be 
furnished  in  the  mode  and  within  the  space  fixed, 
this  space  of  time  to  be  reckoned  from  the  new  re- 
quisition. 

V.  The  power  called  on  shall  in  the  same  way 
place  at  the  disposal  of  the  requiring  power,  witiiin 
the  space  of  three  months,  reckoning  from  the  mo- 
ment bf  the  ref)uisitlon,  eighteen  thousand  toAiuitTy 
and  six  thousand  cavalry,  with  a  propmtlooate 
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for  1796.  p,  167.)  When  onapartof  the  nation 
separates  from  the  other,  and  seeks  to  main- 
tain its  independence  by  force  of  arms,  a  war 
subsists  de  faeio,  and  the  eamis  faderis  has 
262*]  arisen.  The  *iparanty  of  the  islands 
was  against  all  men,  traitors  as  well  as  enemies. 
The  revolt  of  the  negroes  was  a  matter  which 
concerned  both  nations.  It  was  equally  the  in- 
terest of  both  that  they  should  be  suppressed. 
263*]  *The  trading  with  the  revolted  slaves 
was  in  itself  a  violation  of  the  law  of  nations. 
It  is  immaterial  whether  it  be  a  violation  of  a 
municipal  law,  or  of  the  rights  of  war.  A  ves- 
sel may  be  lawfiilly  seized  and  condemned 
264*]  *as  prize  for  a  violation  of  the  law  of 
nations,  whether  there  be  war  or  not.  A 
French  prize  court  does  not  come  into  exist- 
ence, nor  cease,  with  a  war,  but,  like  our  dis- 
trict courts,  always  exists  as  a  prize  court 

The  arretea  of  Le  Olerc,  Ferrand,  &c.,  were 
mere  proclamations;  not  laws,  but  declarations 
of  what  the  law  was  before.  The  vessel  was 
418  liable  to  seizure  after  she  had  got  out  of  the 
territorial  jurisdiction,  as  if  she  had  violated  a 
l)lockade. 

Whether  it  be  a  case  of  prize  of  war,  or  of 
municipal  cognizance,  the  court  had  a  right  to 
order  a  sale  oefore  condemnation,  and  a  pur- 
chaser under  such  sale  gained  a  good  title 
against  all  the  world.  The  sale  was  made  under 
the  order  of  the  court  by  its  authorized  agent. 

The  communications  of  the  French  ministers, 
Ptchon  and  Turreau,  to  our  government,  con- 
sider this  trade  as  a  violation  of  the  law  of  na- 
tions, and  our  goverment  has  considered  it  in 
the  same  light.  If  it  was  only  a  violation  of 
the  municipal  law  of  France,  this  country  must 
have  been  prostrated  in  dust  and  ashes,  when 
Congress  passed  a  law  to  carry  into  effect  the 
municipal  law  of  France.  But  the  truth  is, 
that  if  this  government  had  not  put  a  stop  to 
the  trade,  it  would  have  sanctioned  a  violation 
of  the  law  of  nations. 

In  the  Baltimore  case,  the  court  ought  to 
have  left  the  iuiy  to  decide,  under  all  the  cir- 
cumstances of  tne  case,  whether  the  brigands 


had  such  a  title  to  the  property  as  to  make  a 
valid  sale  to  the  plaintiffs.  The  purchase  was 
made  only  a  few  montlis  after  the  slaves  had 
driven  out  or  murdered  all  the  whites,  and  had 
confiscated  their  property.  The  probability  is, 
that  this  very  property  was  the  property  of  the 
whites,  obtamed  by  plunder  and  robllery.  If 
so  the  robbers  gained  no  title.  It  was,  there- 
fore, a  matter  of  fact  for  the  jury  to  decide. 

But  the  principal  question,  whether  a  French 
court  can  condemn  a  prize  lying  in  a  neutral 
port,  is  to  be  determined,  not  by  adjudged  cases 
in  one  nation  only,  but  by  the  law  and  practice 
of  the  civilized  maritime  *nations  of  [*265 
Europe.  It  has  been  shown  to  be  the  practice 
of  most,  if  not  of  all  the  maritime  nations  of 
Europe  for  a  century;  and  if  we  have  no  prac- 
tice on  the  subject,  and  are  now  called  upon  to 
establish  one,  it  will  certainly  be  our  interest  to 
confonn  to  that  of  Europe. 

This  is  a  civil  war  of  the  most  odious  kind; 
slaves  against  their  masters.  It  is  said,  indeed, 
that  they  were  free.  But  the  same  power 
which  had  declared  them  free,  had  since  de- 
clared them  to  be  slaves.  But  whether  they 
are  to  be  considered  as  free  rebels,  or  as  revolt- 
ed slaves,  we  had  no  right  to  trade  with  them. 

There  are  duties  which  one  state  owes  to  an- 
other in  the  case  o£  rebellion.  If  a  nation 
joins  or  assists  the  rebels,  it  becomes  an  enemy. 
Upon  this  point,  authorities  are  not  necessary. 
Reason  alone  is  sufficient.  The  United  States 
have  never  acknowledged  the  Independence  of 
Hayti;  and  the  citizens  of  the  United  States 
have  no  right  to  consider  it  as  an  independent 
nation. 

A  law  of  a  nation  regulating  the  trade  of 
foreigners  in  the  territory  of  that  nation,  is  not 
a  municipal  law,  but  a  modification  of  the  law 
of  nations.  By  the  law  of  nations,  eveiT  state 
has  a  right  to  regulate  the  trade  of  forfigners 
with  that  state,  and  every  such  reguljttion  is 
onlv  a  modification  of  that  law. 

To  succor  rebels  is  as  much  a  violation  of  the 
law  of  nations,  as  to  succor  a  blockaded  port, 
or  a  besieged  city. 


traia  of  artillery,  ready  to  be  employed  in  Burope, 
and  for  the  defense  of  the  coloDles  which  the  eon- 
tractinff  powers  possess  in  the  srulf  of  Mexico. 

VI.  The  requirlner  power  shall  be  allowed  to  send 
one  or  several  commissionerB,  for  the  purpose  of 
assurlnfir  itself  whether,  conformably  to  the  preced- 
tng  articles,  the  power  called  on  has  put  itself  in  a 
Jitate  to  commence  hostilities  on  the  day  fixed  with 
the  land  and  sea  forces. 

VII.  These  succors  shall  be  entirely  placed  at  the 
disposal  of  the  requirinsr  power,  which  may  have 
them  in  the  ports  and  on  the  territory  of  the  power 
called  on,  or  employ  them  in  expeditions  it  may 
think  fit  to  undertake,  without  bein^r  obliged  to  grive 
«n  account  of  the  motives  by  which  it  may  fiave 
been  determined. 

VIII.  The  demand  of  the  succors  stipulated  in  the 
preoedingr  articles,  made  by  one  of  the  powers,  shall 
i«ufflce  to  prove  the  need  it  has  of  them,  without  its 
being  necessary  to  enter  into  any  discussion  rela- 
tive to  the  question,  whether  the  war  it  proposes  be 
offensive  or  defensive,  or  without  any  explanation 
beinff  required,  which  may  tend  to  elude  the  most 
speedy  and  exact  accomplishment  of  what  is  stipu- 
lated. 

IX.  The  troops  and  ships  demanded  shall  con- 
tinue at  the  disposal  of  the  requiring  power  during 
thfl  whole  oonunuance  of  the  war.  without  its  in- 
curring In  any  case  any  expense.  The  power  called 
on  shall  maintain  them  in  all  places  where  its  ally 
shall  cause  them  to  act,  as  if  It  employed  them  df- 
rectlv  for  Itself.  It  is  simply  agreed  on,  that,  dur- 
ing the  whole  of  the  time  when  the  aforesaid  troops 
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or  ships  shall  be  on  the  territory  or  in  the  ports  of 
the  requiring  power,  it  shall  furnish  from  Its  maga- 
zines or  arsenals  whatever  may  be  neotooary  to 
them,  in  the  same  way  and  at  the  same  price  as  it/ 
supplies  its  own  troops  and  ships.  / 

X.  The  power  called  on  shall  immediately  replace 
the  ships  it  furnishes,  which  may  be  lost  -by  acci- 
dents of  war  or  of  the  sea.  It  shall  also  repav  the 
losses  the  troops  it  supplies  may  suffer. 

XI.  If  the  aforesaid  succors  are  found  ^be,  or 
should  become,  insufficient,  the  two  oontittctlng 
powers  shall  put  on  foot  the  greatest  forces  they 
possibly  can,  as  well  by  sea  as  by  land,  against  the 
enemy  of  the  power  attacked,  which  shall'  employ 
the  aioreeaid  forces  either  by  combining  them,  or 
by  causing  them  to  act  separately,  ana  this  con- 
formably to  a  plan  concerted  between  tiiem. 

XII.  The  succors  stipulated  by  the  pfeoading  ar- 
ticles shall  be  furnished  in  all  the  wars  Uie  dontract- 
ing  powers  may  have  to  maintain,  even  in  those  in 
which  the  party  called  on  may  not  be  directly  inter- 
ested, and  may  act  merely  as  a  simple  auxiliary. 

XIII.  In  the  case  in  which  the  motives  of  hostili- 
ties being  prejudicial  to  both  parties,  they  may  de- 
clare war  with  one  common  assent  agamstoneor 
several  powers,  the  limitations  established  in  the 
preceding  articles  shall  cease  to  take  place,  and  the 
two  contracting  powers  shall  be  bound  to  brinff  into 
action  against  the  common  enemy  the  wh<ve  of 
their  land  and  sea  forces,  and  to  concert  their  plans 
so  as  to  direct  them  towards  the  most  convenient 
points,  either  separately  or  by  uniting  them.  They 
equally  bind  themselves,  in  we  cases  pointed  out  In 
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A  prize  may  be  condemned  while  lying  in  a 
neutral  port,  or  at  the  bottom  of  the  sea,  or 
even  if  the  thing  be  consumed. 

The  condemnation  does  not  give  property ;  it 
only  establishes  the  fact  that  the  captor  or  his 
sovereign  had  a  lawful  title  by  the  capture.  1 
Wilson,  211;  2  Aznni,  262;  12  Mod.  134,  Bex 
t>.  Broom;  Cartheto,  398,  JS.  C. 
266*]  *The  owner  of  goods  captured  can 
only  resort  to  the  courts  of  the  captor  for  re- 
dress. Doug.  614*  LeCaux  v.  ISden.  No  other 
nation  can  interfere.  He  has  no  right  to  applj 
to  the  courts  of  his  own  country,  even  if  his 
goods  are  carried  there.  Neutrals  cannot  in- 
terfere; if  they  do,  they  make  themselves  par- 
ties in  the  war. 

The  treaty  of  alliance  bound  Spain  to  assist 
France  against  the  revolted  slaves.  Vattel  {p. 
234,  b.  2,  s.  197,)  says,  "An  ally  ought  doubt- 
less to  be  defended  against  every  invasion, 
against  eveiy  foreign  violence,  and  even  against 
his  rebellious  subjects."  A  Spanish  port  was, 
therefore,  to  be  considered  as  a  port  of  an  ally. 

A  neutral,  whose  property  has  been  seized 
for  violation  of  the  law  of  nations,  has  no  right  to 
rescue  it.  He  may  escape  with  it  if  he  can ;  but 
there  is  no  jus  pomiminii  in  favor  of  neutrals. ' 

L— Mabshall,  C7i.  J.  Bo  sou  cx)Dtend  that,  after 
its  escape,  the  captor  may  proceed  to  libel  and 
condemn  the  property  In  the  courts  of  the  captor? 

Martin.  Unquestionably.  The  property  vests  by 
the  capture. 

JOBKSON,  J.  Is  not  a  neutral  vessel^  captured 
as  prize  for  a  breach  of  the  law  of  nations,  quoad 
hoe  ati  enemy,  and  as  much  entitled  to  reeoue  her- 
self as  an  open  enemy  ? 

Martin.  Ko.  The  offended  nation  would  have  a 
right  to  demand  that  she  bo  given  up  by  her  gov- 
ernment; and  if  it  refuses,  it  sanctions  the  inimical 
act  of  its  subject,  and  makes  Itself  a  party  in  the 
war.  po  if  the  seizure  be  for  violation  of  a  mu- 
niolpal-law,  the  government  of  France  has  a  vested 
right :  iut  not  if  there  be  no  seizure.  It  an  Amer- 
ican nmitral  vessel,  not  having  a  commission 
therefoiv  should  assist  in  rescuing  another  neutral 
American  vessel  from  a  belligerent  who  had  seized 
her  as  prize  for  violation  of  the  law  of  nations,  she 
would  D#  guilty  of  piracy. 


The  court  at  Santo  Domingo  was  the  sole- 
judge  of  its  own  jurisdiction.  Its  decision  upoi^ 
that  point  is  conclusive  upon  this  court. 

The  questions  of  jus  postUnUim,  and  infr<f 
prasidia,  and  of  24  hours'  possession,  can  only 
arise  in  a  case  *between  the  recaptor  [*26¥" 
and  the  first  owner,  or  between  the  latter  and  a 
vendee  of  the  captor.    As  between  the  captoi^ 
and  the  captured,  the  title  passes  by  the  seizure. 
A  condemnation  is  only  evidence  of  the  law> 
fulness   of    the   seizure.      But  it  is  not  the- 
only  evidence.     This  doctrine  is  acknowledged 
by  all  the  nations  of  Europe,  except  England. 
But  England  cannot  make  the  law  of  nationB. 
Orotius,  p.  580,  581,  b.  3,  c.  6',  s.  2,  3,  tU,  4r 
Vattel,  p.  570,  b.  3,  s.  195,  196,  212,  p.  535 1. 
Burl&tnaqui,  (last  part,)  p.  222,  s,  13,  14;    Lee- 
on  Captures,  68,  69,  70,  73,  76, 101,  102.    Jus- 
postUminii  does  not  arise  with  regard  to  move- 
able goods,  except  ships;  but  a  belligerent  ac- 
quires the  right  to  immoveable  things,  immedi- 
atelv  upon    capture.       /    Emerigon,  ^to,   ed. 
{French,)  p.  513;    2  Azuni,  236,  238;    Lee  <n^. 
Captures,  p.  64,  c.  5;  1  Bob.  II4.     The  reason, 
of  a  distinction  being  taken  between  ships  and 
other  moveables,  is,  that  the  identity  and  title- 
of  a  ship  may  be  as  certainly  traced  as  that  or 
land ;  and  there  is  the  same  reason  for  the  rule^ 
caveat  emptor. 

If  the  title  to  all  foreign  merchandise  is  to  be- 
thus  questioned,  it  will  be  necessary  to  trace  it 
up,  in  all  instances,  to  the  original  manufact- 
urer, or  to  the  cultivator  of  the  soil.  No  pur- 
chaser will  be  safe.  Such  are  not  the  principleB. 
of  the  common  law. 

A  sale  under  a  fieri  facias  is  good,  althougb 
the  judgment  may  be  afterwards  reversed.     T 
Bl.  Com.  448,  449.     So  in  Maryland,  although 
the  statute  forbids  an  administrator  to  sell  the- 
slaves  of  his  intestate,  if  there  be  sufficient 
other  personal  estate  to  pav  the  debts,  yet  if  in 
violation  of  that  law  he  sells  the  slaves,  the  title- 
of  the  purchaser  is  good. 

Even  a  municipal  seizure  vests  the  title  in  th& 


the  present  article,  not  to  treat  for  peace  unless 
with  one  common  consent,  and  In  such  a  way  as  that 
each  shall  obtain  the  satisfaction  which  is  its  due. 

XI  V«  In  the  case  In  which  one  of  the  powers  shall 
act  merely  as  an  auxiliary,  the  power  which  alone 
shall  find  ftself  attacked  may  treat  of  peace  separate- 
iy,  but  so  as  that  no  prejudice  may  result  from 
tlience  to  the  auxiliary  power,  and  that  it  may  even 
turn  as-much  as  possible  to  its  direct  advantage. 
For  this  purpose  advice  shall  be  given  to  the  auxil- 
iary power  of  the  mode  and  time  agreed  on  for 
the  opening  and  sequel  of  the  negotiations. 

X v.'WjtDOut  any  delay  there  shall  be  concluded 
a  treaty  of  commerce  on  the  most  equitable  basis, 
and  redproeally  advantageous  to  the  two  nations, 
which  eliall  secure  to  each  of  them  with  its  ally  a 
marked  preference  for  the  productions  of  its  soil  or 
manufactures,  or  at  least  advantages  equal  to  those 
which  the  most  favored  nations  enjoy  in  their  re- 
spective states.  The  two  powers  engage  to  make 
instantly*  common  cause  to  repress  and  annihilate 
the  maxims  adopted  by  any  country  whatever, 
which  may  t>e  subversive  of  their  present  principles, 
and  which  may  bring  into  danger  the  safety  of  the 
neutral  tiag.  and  the  reffcpect  which  is  due  to  it,  as 
well  as  to  raise  and  re-establish  the  colonial  system 
of  8paln  on  the  footing  on  which  it  has  subsisted,  or 
ought  to  subsist,  conformably  to  treaties. 

A.VI.  The  chacacter  and  JuriEdictlon  of  the  con- 
suls shall  be  at  the  same  time  recotmlzed  and  regu- 
lated by  a  particular  convention.  The  conventions 
anterior  to  the  present  treaty  shall  be  provision- 
ally executed. 

XVII.  To  avoid  every  dispute  between  the  two 

flowers,  they  shall  be  bound  to  employ  themselves 
m mediate!^,  and  without  delay,  in  the  explana- 
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tion  and  development  of  the  7th  article  of  tbe> 
treaty  of  Basle,  concerning  the  frontiers,  conform^ 
able  to  the  instructions,  plans  and  memoirs  whlclk 
shall  be  communicated  through  the  medium  of 
the  plenipotentiaries  who  negotiate  the  present 
treaty. 

XvIII.  England  being  the  only  power  against 
which  Bpain  has  direct  grievances,  the  present  al- 
liance snail  not  be  executed  unless  against  her^ 
during  the  present  war,  and  Spain  shall  remain 
neuter  with  respect  to  the  other  powers  armed, 
against  the  Kepuhlic. 

jCIX.  The  ratifications  of  the  present  treaty  shall 
be  exchanged  wii  bin  a  month  from  the  date  of  it» 
being  signed. 

Done  at  St.  Ildephonso,  2d  Fructidor,  (August  10,> 
the  4th  year  of  the  French  Republic,  one  and  indi- 
visible. 

(Signed)  Perionon  and  the 

Prince  of  Peace. 

The  Executive  Directory  resolves  on  and  signs- 
the  present  olfensive  and  defensive  treaty  of  ^li- 
anoe  with  His  Catholic  Majesty,  the  iCing  of  Spain^ 
negotiated  in  the  name  of  the  French  Republic  by 
Citizen  Dominique  Catherine  Perignon,  General  of 
Division,  founaed  on  powers  to  that  elfeot  by  a 
resolution  of  the  Executive  Directory,  dated  20th 
Messidor,  (September  6,)  and  charged  with  its  in- 
structions. 

Done  at  the  national  palace  of  the  executive  di- 
rectory, the  4th  year  of  the  French  Republic,  one- 
and  indivisible. 

Conformable  to  the  original, 

(Signed)        Rkveillierb  Lspaux,  President. 
By  the  executive  directory, 

Laoarpb,  Secretaire  Oenernl. 
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govetnment.  S  Mod.  19S,  Boberts  v.  Withered; 
Qnnb,  361,  IS  Mod.  92;  5  T.  R.  112,  117,  Wil- 
kitis  r.  De»pard. 

But  the  purchaser,  at  all  events,  is  entitled  to 
salvage.  While  the  property  was  in  the  hands 
of  the  captor,  it  was  totally  lost  to  the  owner, 
who  ought  at  all  events  to  repay  to  the  pur- 
chaser his  purchase  monev,  with  interest, 
26S*]  *and  the  expense  of  transportation  to 
this  country. 

March  2.  Marshat^l,  Ch.  J.,  delivered  the 
opinion  of  the  court. 

This  is  a  claim  for  a  cargo  of  coffee,  &c., 
which,  after  being  shipped  from  a  port  in  Santo 
Domingo,  in  possession  of  the  brigands,  was 
captur^  by  a  BVench  pnvateer,  and  cai'ried 
into  Barracoa,  a  small  port  in  the  island  of 
Cuba,  where  it  was  sold  by  the  captor.  The 
cargo,  having  been  brought  by  the  purchaser 
into  the  state  of  South  Carolina,  was  libeled  in 
the  court  of  admiralty,  by  the  original  Ameri- 
can owner.  The  purchaser  defends  his  title 
by  a  sentence  of  condemnation  pronounced 
by  a  tribunal  sitting  in  Santo  Domingo,  after 
the  property  had  been  libelled  in  the  court  of 
this  country ;  and  by  an  order  of  sale  made  by 
a  person  styling  himself  delegate  of  the  French 
government  of  Santo  Domingo  at  St.  Jago  de 
Cuba. 

The  great  question  to  be  decided  is, 

Waa  this  sentence  pronounced  by  a  court  of 
competent  jurisdiction?     - 

At  the  threshold  of  this  interesting  inquiry, 
a  difflcultv  presents  itself,  which  is  of  no  in- 
considerable magnitude.     It  is  this: 

Can  this  court  examine  the  jurisdiction  of  a 
foreign  tribunal? 

The  court  pronouncing  the  sentence,  of 
necessity  decided  in  favor  of  its  jurisdiction ; 
and  if  the  decision  was  erroneous,  that  error,  it 
Is  said,  ought  to  be  corrected  by  the  superior 
tribunals  of  its  own  country,  not  by  those  of  a 
forei^  countrjr. 

This  proposition  certainly  cannot  be  admit- 
ted in  its  full  extent.  A  sentence,  professing 
on  its  face  to  be  the  sentence  of  a  judicial 
tribunal,  if  rendered  by  a  self  constituted 
20d*]  *body.  or  by  a  body  not  empowered  by 
it«  government  to  take  cognizance  of  the  sub- 
ject it  had  decided,  could  have  no  legal  effect 
whatever. 

The  power  of  the  court  then  is,  of  necessity, 
examinable  to  a  certain  extent  by  that  tribunal 
w^hich  is  compelled  to  decide  whether  its  sen- 
tence has  changed  the  right  of  property.  The 
power  under  wTiich  it  acts  must  be  looked  into; 
and  its  authority  to  decide  questions,  which  it 
professes  to  decide,  must  be  considered. 

But  although  the  ^^neral  power  by  which  a 
court  takes  jurisdiction  of  causes  must  be  in- 
spected, in  order  to  determine  whether  it  may 
rightfully  do  what  it  professes  to  do,  it  is  still  a 
question  of  serious  difficulty,  whether  the  situ- 
ation of  the  particular  thing  on  which  the  sen- 
tence has  passed,  may  be  inquired  into,  for  the 
purpose  of  deciding  whether  that  thing  was  in 
a  state  which  subjected  it  to  the  jurisdiction  of 
the  court  passing  the  sentence.  For  example ; 
in  every  case  of  a  foreign  sentence  condemning 
a  vessel  as  prize  of  war,  the  authority  of  the 
tribunal  to  act  as  a  prize  court  must  be  examin- 
able. Is  the  question,  whether  the  vessel  con- 
demned was  in  a  situation  to  subject  her  to  the 
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jurisdiction  of  that  court,  also  examinable? 
This  question,  in  the  opinion  of  the  court, 
must  be  answered  in  the  affirmative. 

Upon  principle,  it  would  seem  that  the  opera- 
tion of  ever}'  judgment  must  depend  on  the 
power  of  the  court  to  fender  that  judgment; 
or,  in* other  words,  on  its  jurisdiction  over  the 
subject  matter  which  it  has  determined.  In 
some  cases,  that  jurisdiction  unquestionably  de- 
pends as  well  on  the  stat€  of  the  thing,  as  on 
the  constitution  of  the  court.  If  by  any  means 
whatever  a  prize  court  should  be  induced  to 
condemn,  as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended  that 
tlus  condemnation  operated  a  change  of  prop- 
erty. Upon  principle,  then,  it  would  seem 
that,  to  a  certain  extent,  the  capacitv  of  the 
court  to  act  upon  the  thing  condemned,  arising 
from  its  being  within,  or  without  their  jurisdic- 
tion, as  well  as  the  constitution  of  the  court, 
may  be  considered  by  that  tribunal  which  is  to 
decide  on  the  effect  of  the  sentence. 

♦Passing  from  principle  to  authority,  [*270 
we  find,  that  in  the  courts  of  England,  whose 
decisions  are  particularly  mentioned,  because 
we  are  best  acquainted  with  them,  and  because, 
as  is  believed,  they  give  to  foreign  sentences  aa 
full  effect  as  are  given  to  them  in  any  part  of 
the  civilized  world,  the  position  that  the  sen- 
tence of  a  foreign  court  is  conclusive  with  re- 
spect to  what  it  professes  to  decide,  is  uniformly 
qualified  with  the  limitation  that  it  has,  in  ^e 
given  case,  jurisdiction  of  the  subject  matter. 

This  general  dictum  is  explained  by  particu- 
lar cases. 

The  case  of  the  Flad  Oyea,  1  Bob.  114,  waa 
a  vessel  condemned  by  a  belligerent  court  sit- 
ting in  a  neutral  territory ;  consequentlv,  the 
objection  to  that  sentence  turned  entirely  on 
the  defect  in  the  constitution  of  the  court. 

Tfie  Ghristopfier,  2  Bob.  173,  was  condemned 
while  lying  in  the  port  of  an  ally.  The  juris- 
diction of  the  court  passing  the  sentence  waa 
affirmed,  but  no  doubt  seems  to  have  been  en- 
tertained, at  the  bar,  or  by  the  judge  himself, 
of  his  right  to  decide  the  question,  whether  a 
court  of  admiralty  sitting  in  the  country  of  the 
captor  could  take  jurisdiction  of  a  prize  lying  in 
the  port  of  an  ally.  The  decision  of  the  tri- 
bunal at  Bayonne,  in  favor  of  its  own  jurisdic- 
tion, was  not  considered  as  conclusive  on  the 
court  of  admiralty  in  England,  but  that  ques- 
tion  was  treated  as  being  perfectly  open,  and 
as  depending  on  the  law  of  nations. 

The  case  of  Tlie  Kierlighett,  3  Bob.  82,  is  of 
the  same  description  with  that  of  the  Christo- 
pher, and  establishes  the  same  principle. 

In  the  case  of  The  Jlenriek  a  fid  Maria,  4  Bob. 
35,  Sir  W.  Scott  determined  that  a  condenma- 
tion,  by  the  court  of  the  captor,  of  a  vessel 
lying,  in  a  neutral  port,  was  conformable  to  the 
practice  of  nations,  and,  therefore,  valid;  but 
in  that  case  the  right  to  inquire  whether  the 
situation  of  the  thin^,  the  loctis  in  quo,  did  not 
take  it  out  of  the  jurisdiction  of  the  court,  was 
considered  as  unquestionable. 

*The  case  of  The  Coimt,  6  Bob.  255,  [*271 
stands  on  the  same  principles. 

The  Helena,  4  BA  3,  was  a  British  vessel  cap- 
tured by  an  Algerine  corsair  owned  by  the 
Dey,  and  transferred  to  a  Spanish  purchaser  by 
a  public  act  in  solemn  manner  before  the  Span- 
ish consul.    The  transfer  was  guarantied  by 
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the  Dey  himself.  The  vensel  was  ajjfHin  trans- 
ferred to  a  British  purchaser  under  the  public 
«anction  of  the  judge  of  the  vice-admiralty 
court  of  Minorc*^,  after  that  place  had  surren- 
dered to  the  British  arms.  On  a  claim  in  the 
court  of  admiralty  by  the  original  British  own- 
er, Sir  W.  Scott  aMrmed  the  title  of  the*  pur- 
chaser, but  expressed  no  doubt  of  the  right  of 
the  court  to  investigate  tlie  subject. 

The  manner  in  which  this  subject  is  under- 
stood in  the  courts  of  England,  may  then  be 
considered  as  established  on  uncontrovertible 
authority.  Although  no  case  has  been  found 
in  which  the  validity  of  a  foreign  sentence  has 
"been  denied,  because  the  thing  was  not  with- 
in the  ports  of  the  captor,  yet  it  is  apparent 
that  the  courts  of  that  country  hold  themselves 
warranted  in  examining  the  jurisdiction  of  a 
foreign  court,  by  which  a  sentence  of  condem- 
nation has  passed  not  only  in  relation  to  the  con- 
stitutional powers  of  the  court,  but  also  in  rela- 
tion to  the  situation  of  the  thing  on  which  those 
powers  are  exercised;  at  least  so  far  as  the  right 
of  the  foreign  court  to  take  jurisdiction  of  the 
thin^  is  regulated  by  the  law  of  nations  and  by 
treaties.  There  is  no  reason  to  suppose  that  the 
tribunals  of  any  other  country  whatever  deny 
themselves  the  same  power.  It  is,  therefore, 
«t  present,  considered  as  the  uniform  practice 
of  civiliz^  nations,  and  is  adopted  by  this 
court  as  the  true  principle  which  ought  to  gov- 
ern* in  this  case. 

In  pursuing  the  inquiry,  then,  whether  the 
tribunal  erected  in  St.  Doming  was  actinsr  on 
A  case  oi  which  it  had  jurisdiction  when  The 
Sarah  was  condemned,  this  court  will  examine 
the  constitutional  powers  of  that  tribunal,  the 
character  in  which  it  acted,  and  the  situation  of 
the  subject  on  which  it  acted. 
272*]  *  Admitting  that  the  ordinary  tri- 
bunal erected  in  St.  Domingo  was  capable  of 
itcting  as  a  prize  court,  and  also  of  taking  cog- 
nizance of  offenses  against  regulations  purely 
municipal,  it  is  material  to  inquire  in  which 
character  it  pronounced  the  sentence  of  con- 
demnation in  the  case  now  under  considera- 
tion. 

In  making  this  inquiry,  the  relative  situation 
of  St.  Domingo  and  France  must  necessarily 
be  considered. 

The  colony  of  St.  Domingo,  originally  be- 
longing to  France,  had  broken  the  ^nd  which 
connected  her  with  the  parent  state,  had  de- 
clared herself  independent,  and  was  endeavoring 
to  support  that  independence  by  arms.  France 
still  asserted  her  claim  of  sovereignty,  and  had 
employed  a  military  force  in  support  of  that 
claim.  A  war  defdeto  then  unquestionably  ex- 
isted between  France  and  St.  Domingo.  It 
has  been  argued  that  the  colony,  having  de- 
clared itself  a  sovereign  state,  and  having  tthus 
far  maintained  its  sovereignty  by  arms,  must 
be  considered  and  treated  by  other  nations  as 
soverei^  in  fact,  and  as  bein^  entitled  to 
maintain  the  same  intercourse  with  the  world 
that  is  maintained  by  other  belligerent  nations. 
In  support  of  this  argument,  the  doctrines  of 
Vattel  have  been  particularly  referred  to.  But 
the  language  of  that  w^riter  is  obviously  ad- 
dressed to  sovereigns,  not  to  courts.  It  is  for 
governments  to  decide  whether  they  w^ill  con- 
sider St.  Domingo  as  an  independent  nation, 
and  until  such   decision  shall    be    made,    or 

618 


France  shall  relinquish  her  claim,  courts  of 
justice  must  consider  the  ancient  state  of  thiugH 
as  remaining  unaltered,  and  the  soverei^ 
power  of  France  over  that  colony  as  still  sub- 
sisting. 

It  is  not  intended  to  say  that  belligerent 
rights  may  not  be  superadded  to  those  of  sover- 
eignty. *But  admitting  a  sovereign  who  is 
endeavoring  to  reduce  his  revolted  'subjects  to 
obedience,  to  possess  both  sovereign  and  bel- 
ligerent rights,  and  to  be  capable  of  acting  in 
either  character,  the  manner  m  which  he  acts 
must  determine  the  character  of  the  act.  If  as 
a  legislator  he  publishes  a  law  ordaining  pun- 
ishments for  certain  offenses,  which  law  is  to 
be  applied  by  courts. the  nature  of  the  law,  and 
of  the  proceedings  under  it,  will  *decide  [*273 
whether  it  is  an  exercise  of  belligerent  rights, 
or  exclusively  of  his  sovereign  power;  and 
whether  the  court,  in  applying  this  law  to  par- 
ticular cases,  acts  as  a  prize  court,  or  as  a  court 
enforcing  municipal  regulations. 
•  Let  the  acts  of  the  French  government  which 
relate  to  this  subject  be  inspected. 

The  notification  given  by  Mr.  Pichon,  the 
French  charge  d'ajfaires  to  the  American  gov- 
ernment, which  was  published  in  March,  1802, 
interdicts  all  manner  of  intercourse  with  the 
ports  of  St.  Domingo,  in  possession  of  the  re- 
volted negroes,  and  declares  that  **  cruisers  ^11 
arrest  all  foreign  vessels  attempting  to  enter  any 
other  port,  ana  to  communicate  with  any  of  the 
revolted  negroes,  to  carry  either  ammunition  or 
provisions  to  them.  Such  vessels,"  he  adds, 
*' shall  be  confiscated,  and  the  commanders 
severely  punished,  as  violating  the  rights  of  the 
French  republic,  and  the  law  of  nations. " 

It  might  be  questioned,  under  this  notice, 
whether  vessels  sailing  on  the  high  seas,  having 
traded  with  one  of  the  brigand  ports,  would  be 
considered  as  liable  to  seizure  and  to  confisca- 
tion, after  passing  the  territorial  jurisdiction  of 
the  government  of  St.  Domingo.  A  free  trade 
with  that  colony  had  been  allowed,  and  the 
revocation  of  that  license  is  made  known  to  the 
government  of  the  United  States.  To  its  revo- 
cation the  ordinary  rights  of  sovereignty  alone 
were  sufficient.  The  notification,  however, 
refers  to  the  order  of  the  commander  in  chief 
of  the  French  republic  in  St.  Domineo;  and 
that  order  would  of  course  be  examined  as  ex- 
hibiting more  perfectly  the  extent  and  the  nature 
of  the  rights  which  the  French  republic  pur- 
posed to  exercise. 

The  particular  order  which  preceded  this 
notification  is  in  these  words:  ''Every  vessel, 
French  or  foreign,  which  shall  be  found  by  the 
vessels  of  the  Republic  riding  at  anchor  in  the 
ports  of  the  island  not  designated  by  these 
presents,  or  within  the  bays,  creeks,  and  land- 
ing places  on  the  coast,  of  under  sail  at  a  less 
*distance  than  two  lei^ies  from  the  [♦2T^ 
coast,  and  communicating  with  the  land,  shall 
be  forfeited." 

The  next  decree  is  dated  the  22d  of  June, 
1802,  and  the  extract  which  is  supposed  to  n^g- 
ulate  this  particular  subject,  is  in  these  words: 
"  Every  vessel,  French  or  foreign,  which  shall 
be  found  by  the  vessels  of  the  Republic  anchored 
in  one  of  the  ports  of  the  island  not  designated 
by  the  present  decree,  or  in  the  bays,  coves,  or 
landings  of  the  coast,  or  under  sail  at  a  less 
distance  than  two  leagues  from  the  coast,  and 
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communicatiQ^  with  the  land,  Hhall  be  an-ested 
and  confiscated. " 

Nothing  can  be  more  obvious  than  that  these 
are  strictly  territorial  regulations,  proceeding 
from  the  sovereign  power  of  St.  Don^ingo.  and 
intended  to  enforce  sovereign  rights.  Seizure 
for  a  breach  of  this  law  is  to  be  made  only 
within  those  limits  over  which  the  sovereign 
claimed  a  right  to  legislate,  in  virtue  of  that 
exclusive  dominion  which  every  nation  pos- 
sesses within  its  own  territory,  and  within  such 
a  distance  from  the  land  as  may  be  considered 
as  a  part  of  its  territory.  This  power  is  the 
same  m  peace  and  in  war.  and  is  exercised  ac- 
cording  to  the  discretion  of  the  sovereign.  The 
prohibition  and  the  penalty  are  the  same  on 
French  and  foreign  vessels. 

This  subject  was  again  taken  up  in  October, 
1802,  in  an  arrete,  which  in  part  regulates  the 
coasting  trade  of  the  island.  The  4th,  5th  and 
6th  articles  of  this  decree  respect  foreign  as  well 
as  French  vessels,  and  subject  them  to  confisca- 
tion in  the  cases  which  are  there  enumerated. 

These  are  all  of  the  same  description  with 
those  stated  in  the  arreU  of  the  22d  of  June ; 
and  no  seizure  is  authorized  but  of  vcHseI»  found 
within  two  leagues  of  the  coast. 

The  last  decree  is  that  which  was  issued  by 
General  Ferrand  on  the  Isl  of  March,  1804. 
This  deserves  the  more  attention,  because  it  is 
that  on  which  the  courts  profess  to  found  their 
sentence  of  condemnation,  in  the  particular 
case  under  consideration,  and  because  General 
276*]  *Ferrand  uses  expressions  which 
clearly  indicate  the  point  of  view  in  which  all 
these  arreted  were  contemplated  by  the  govern- 
ment of  the  island. 

The  title  of  this  arrete  is,  "An  arreU  relative 
to  vessels  taken  in  contravention  of  the  dispo- 
sitions of  the  laws  and  regulations  concerning 
French  and  foreign  commen-e  in  the  colony. 

In  stating  the  motives  for  this  ordinance,  it  is 
said,  *'  That  some  French  agents  in  the  neigh- 
boring and  allied  islands  had  mistaken  the 
application  of  the  laws  and  regulations  con- 
cerning vessels  taken  in  contravention,  upon  the 
coasts  of  St.  Dominffo  occupied  by  the  rebels, 
and  had  confounded  thos(>  prizes  with  those 
which  were  made  upon  the  t*nemy  of  the  state." 

''Desiring  to  put  an  end  to  all  the  abuses 
which  might  result  from  this  mistake,  and 
which  would  be  as  injurious  to  the  territorial 
sovereignty  as  to  the  rights  of  neutrality,"  the 
commander  in  chief,  after  some  further  recitals, 
wliich  are  not  deemed  material,  ordains  the  law 
under  which  the  tribunals  have  proceeded. 

The  distinction  between  seizures  made  in 
right  of  war,  and  those  which  are  made  for 
infractions  of  the  commercial  regulations  estab- 
lished by  the  sovereign  power  of  the  state,  is 
here  taken  in  terms;  und  that  legislation,  which 
wa«  directed  against  vessels  contravening  the 
laws  and  regulations  concerning  French  and 
foreign  commerce  in  the  colony,  is  clearly  of 
the  latter  description. 

The  first  article  of  this  tp^nhnnance  is  n^cited 
in  the  sentence,  as  that  on  which  the  condem- 
nation is  founded.     It  is  in  these  words: 

*'  The  port  of  Santo  Domingo  is  the  only  oxw 
in  the  colony  of  St.  Domingo  that  is  open  to 
the  French  and  foreign  commerce;  in  conse- 
quence, all  vessels  anchored  in  the  bays,  har- 
bors, and  landing  places,  on  the  coast  ol'cupied 

Crnnch  4. 


by  the  rebels;  those  cleared  for  the  ports  in 
their  possession  coming  out  with  or  without  a 
car^.  and,  generally,  ^1  vessels  sailing  in  the 
temtorial  extent  of  the  island,  (except  that  from 
Cape  Raphael  to  *Ocoa  bay,)  found  at  [*276 
a  distance  less  than  two  leagues  from  the  coast, 
shall  be  detained  by  the  state  vessels  and  priva- 
teers having  our  letters  of  marque,  who  shall 
conduct  them,  if  possible,  into  tlie  port  of 
Santo  Domingo,  that  the  confiscation  of  the 
said  vessels  and  cargoes  may  l)e  pronounced." 

As  this  article  authorizes  a  seizure  of  those 
vessels  only  which  are  "  sailing  within  the  ter- 
ritorial extent  of  the  island,  found  within  less 
than  two  leagues  of  the  coast,"  it  is  deemed  by 
the  court  to  be  sufficiently  evident  that  the 
seizure  and  confiscation  are  made  in  conse- 
quence of  a  violation  of  municipal  regulation, 
and  not  in  right  of  war.  It  is  true,  that  the 
revolt  of  the  colony  is  the  motive  for  this  exer- 
cise of  sovereign  power.  Still  it  is  an  exercise 
of  sovereign  power,  restricting  itself  within 
those  limits  which  are  the  province  of  muni- 
cipal law,  not  the  exercise  of  a  belligerent  right. 

The  tribunal  professing  to  carrv  this  law  into 
execution,  though  capable  of  sitting  either  as  a 
prize  or  an  instance  court,  must  be  considered 
in  this  case  as  acting  in  the  character  of  an  in- 
stance court,  since  it  is  in  that  character  that  it 
punishes  violations  of  municipal  law. 

The  Sarah  was  captured  more  than  ten  leagues 
from  the  coast  of  St.  Domingo,  was  never  car- 
ried within  the  jurisdiction  of  the  tribunal  of 
that  colony,  was  sold  at  Barracoa,  in  the  island 
of  Cuba,  and  afterwards  condemned  as  prize 
under  the  arrete  of  General  Ferrand,  which  has 
l>een  stated. 

If  the  court  of  St.  Domingo  had  jurisdiction 
of  the  case,  its  sentence  is  conclusive.  If  it 
had  no  jurisdiction,  the  proceedings  are  earam 
lumjtuSee,  and  must  be  disregarded. 

Of  its  own  jurisdiction,  so  far  as  depends  on 
municipal  niles.  the  court  of  a  foreign  nation 
must  judge,  and  its  decision  must  be  respected. 
But  if  it  exercises  a  jurisdiction  which,  accord- 
ing to  the  law  of  nations,  its  sovereign  could 
not  confer,  however  available  its  sentences  may 
be  within  the  dominions  of  the  prince  from 
whom  the  authority  is  derived,  they  are  not 
regarded  *by  foreign  courts.  This  dis-  [*277 
tinction  is  taken  upon  this  principle,  that  the 
law  of  nations  is  the  law  of  all  tribunals  in  the 
socitjty  of  nations,  and  is  supposed  to  be  equally 
understood  by  all. 

Thus  the .  sentence  of  a  court  sitting  in  a 
neutral  territory,  and  instituted  l)y  a  belligerent, 
has  b(»eu  declared  not  to  change  the  property 
it  professtnl  to  condemn;  and  thus  the  question 
whether  a  prize  court  sitting  in  the  country  of 
the  captor  could  condemn  property  lying  m  a 
neutral  port,  has  l)een  fully  examined,  and  al- 
though the  jurisdiction  of  the  court  in  such 
ca.se  was  admitted,  yet  no  doubt  appears  to  have 
Ixjen  entertained  of  the  propriety  of  examining 
the  question,  and  deciding  it  according  to  the 
practice  of  nations. 

Since  courts,  who  are  required  to  dwride 
whether  the  condemnation  of  a  vessel  and  cargo 
by  a  foreign  tribunal  has  effected  a  change  of 
property,  may  inquire  whether  the  sentence  was 
pronounced  by  a  court  which,  according  to  the 
principles  of  national  law,  could  have  jurisdic- 
tion over  the  subject,  this  court  must  inciuire 
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whether,  in  conformity  with  that  law,  the  tri- 
bunal sitting  at  St.  Domingo  to  punish  viola- 
tions of  the  municipal  laws  enacted  by  its 
sovereign,  could  take  jurisdiction  of  a  vessel 
seized  on  the  high  seas,  for  infracting  those 
laws,  and  carried  into  a  foreign  port. 

In  prosecuting  this  inquiry,  the  first  question 
which  presents  itself  to  the  mind  is,  what  act 
gives  an  inchoate  jurisdiction  to  a  court? 

It  cannot  be  the  offense  itself.  It  is  repug- 
nant to  every  idea  of  a  proceeding  in  rem,  to 
act  against  a  thing  which  is  not  in  the  power  of 
the  sovereign  un&r  whose  authority  the  court 
proceeds;  and  no  nation  will  admit  that  its 
property  should  be  absolutely  changed,  while 
remaining  in  its  own  possession,  by  a  sentence 
which  is  entirely  ex  parU.  Those  on  board  a 
vessel  are  supposed  to  represent  all  who  are  in- 
terested in  it,  and  if  placed  in  a  situation  which 
requires  them  to  take  notice  of  any  proceedings 
against  a  vessel  and  cargo,  and  enables  them 
to  assert  the  rights  of  the  interested,  the  cause 
is  considered  as  being  properly  heard,  and  all 
278*]  concerned  *are  parties  to  it.  But  the 
owners  of  vessels  navigating  the  high  seas,  or 
lyin^  in  port,  cannot  take  notice  of  any  pro- 
ceedings which  may  be  instituted  against  those 
vessels  in  foreign  countries;  and,  consequently, 
such  proceedings  would  be  entirely  eJc  partem 
and  a  sentence  founded  on  them  never  would 
be,  and  never  ought  to  be,  regarded. 

The  offense,  then,  alleged  to  have  been  com- 
mitted by  The  Sarah  could  not  be  coernizable 
by  the  court  of  St.  Domingo,  until  some  other 
act  was  performed  which  should  make  the 
owners  of  the  vessel  and  cargo  parties  to  the 
proceedings  instituted  against  them,  and  should 
place  them  within  the  legitimate  power  of  the 
sovereign,  for  the  infraction  of  whose  laws  they 
were  to  be  confiscated.  There  must,  then,  be  a 
seizure,  in  order  to  vest  the  possession  of  the 
tiling  in  the  offended  sovereign,  and  enable 
his  court^  to  proceed  against  it.  This  seizure, 
if  made  either  by  a  civil  offlcer,or  a  cruiser  acting 
under  the  authority  of  the  sovereign,  vests  the 
possession  in  him,  and  enables  him  to  inquire, 
by  his  tribunals  constituted  for  the  purpose, 
into  the  allegations  made  against,  and  in  favor 
of,  the  offending  vessel.  Those  interested  in 
the  property  which  has  been  seized  are  consid- 
ered as  parties  to  this  inquiry,  and  all  nations 
admit  that  the  sentence,  whether  correct  or 
otherwise,  is  conclusive. 

Will  a  seizure  deffvcto,  made  without  the  ter- 
ritorial dominion  of  the  sovereign  under  cover 
of  whose  authority  it  is  made,  give  a  court  ju- 
risdiction of  a  thing  never  brought  within  the 
dominions  of  that  sovereign? 

This  is  a  question  upon  which  considerable 
difliculty  has  been  felt,  and  on  v/hich  some  con- 
trariety of  opinion  exists.  It  has  been  doubted 
whether  proceedings,  denominated  ji>dicial,  are, 
in  such  a  case,  merely  irregular,  or  are  to  be 
considered  as  absolutely  void,  being  coram  nan 
judire.  If  merely  irregular,  the  courts  of  the 
country  pronouncing  the  sentence  were  the  ex- 
clusive judges  of  that  irregularity,  and  their  de- 
cision binds  the  world;  if  coram  nonjudke,  the 
sentence  is  as  if  not  pronounced. 
279*]  *It  is  conceded  that  the  legislation  of 
every  country  is  territorial;  that  beyond  its 
own  territory,  it  can  only  affect  its  own  sub- 
jects or  citizens.     It  is  not  easy  to  conceive  a 
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power  to  execute  a  municipal  law,  or  to  enforce 
obedience  to  that  law  without  the  circle  in 
which  that  law  operates.  A  power  to  seize  for 
the  infraction  of  a  law  is  derived  from  the  sov- 
ereign, and  must  be  exercised,  it  would  seem,, 
within  those  limits  which  circumscribe  the  sover- 
eign power.  The  rights  of  war  may  be  exercised 
on  the  high  seas,  because  war  is  carried  on  upon 
the  high  seas;  but  the  pacific  rights  of  sover- 
eignty must  be  exercised  within  the  territory  of 
the  sovereign. 

If  these  propositions  be  true,  a  seizure  of  a 
person  not  a  subject,  or  of  a  vessel  not  belong- 
ing to  a  subject,  made  on  the  high  seas  for  the 
breach  of  a  municipal  regulation,  is  an  act 
which  the  sovereign  cannot  authorize.  The 
person  who  makes  this  seizure,  then,  makes  it 
on  a  pretext  which,  if  true,  will  not  justify  the 
act,  and  is  a  marine  trespasser.  To  a  majority 
of  the  court  it  seems  to  follow,  that  such  a 
seizure  is  totally  invalid;  that  the  possession, 
acquired  by  this  unlawful  act,  is  his  own  pos- 
session, not  that  of  the  sovereign ;  and  that  such 
possession  confers  no  jurisdiction  on  the  court 
of  the  country  to  which  the  captor  beUmgs. 

This  having  been  the  fact  in  the  case  of  The 
Sarah,  and  neither  the  vessel,  nor  the  captain,, 
supercargo,  nor  crew,  having  ever  beien  brought 
within  the  jurisdiction  of  tSe  court,  or  within 
the  dominion  of  the  sovereign  whose  laws  were 
infracted,  the  jurisdiction  of  the  court  over  the 
subiect  of  its  sentence  never  attached,  the  pro- 
ceedings were  entirely  ex  parte,  and  the  sen- 
tence is  not  to  be  re^rded. 

The  case  of  The  Helena,  already  cited,  may 
at  first  view  be  thought  a  ca^e  which  would 
give  validity  to  any  seizure  wherever  made,  and 
would  refer  the  legality  of  that  seizure  solely  to 
the  sovereign  of  the  captor.  But  on  a  deliber- 
ate consideration  of  that  case,  the  majority  of 
the  court  is  of  opinion  that  this  inference  is  not 
warranted  by  it.  Several  circumstances  con- 
curred in  producing  *the  decision  which  [*280 
was  made,  and  those  circumstances  vary  that 
case  materially  from  this.  The  captured  vessel 
was  carried  into  port,  and  while  in  the  power 
of  the  sovereipi  was  transferred  by  liis  particu- 
lar authority  m  solemn  form. 

In  such  a  case,  Sir  William  Scott  conceived 
that  a  sentence  of  confiscation  conformably 
with  the  laws  of  Algiers,  was  to  be  presumed. 
But  his  decision  did  not  turn  singly  on  this^ 
point.  The  vessel,  after  passing  in  this  formal 
manner  to  a  Spanish  purchaser,  had,  yrith  equal 
solemnity,  been  again  transferred  to  a  British 
purchaser;  and  the  judge  considered  this  second 
purchaser,  with  how  much  reason  may  perhaps 
be  doubted,  as  in  a  better  situation  than  the 
original  purchaser.  This  case  is  badly  reported; 
the  points  made  by  counsel  on  one  side  are  to- 
tally omitted,  and  the  opinion  of  the  judge  is 
not  given  with  that  clearness  which  usually 
characterizes  the  opinions  of  Sir  William  Scott. 
But  the  seizure  was  presumed  to  be  made  by 
way  of  reprisals  for  some  breach  of  the  treaty 
between  the  two  powers,  so  that  tlie  possession 
of  the  captor  was  considered  as  legitimately  the 
pos.session  of  his  sovereign,  and  uom  the  sub- 
sequent conduct  of  the  Dey  himself,  a  condem- 
nation according  to  the  usages  of  Algiers  was 
pre.^umed. 

Bat  in  presuming  a  condemnation,  this  case 
does  not,  it  is  thought,  dispense  with  the  neces- 
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sity  of  one;  nor  is  it  supposed,  in  presuming  a 
legitimate  caiLse  of  seizure,  to  declare  that  a 
seizure  made  without  authority,  by  a  commis- 
sioned cruiser,  would  vest  the  poasession  in  the 
sovereign  of  the  captor,  and  give  jurisdiction  to 
his  courts. 

If  this  case  is  to  be  considered  as  if  no  sen- 
tence of  condemnation  was  ever  pronounced, 
the  property  is  not  changed,  and  this  court, 
having  no  fight  to  enforce  the  penal  laws  of  a 
foreign  country,  cannot  inquire  into  any  infrac- 
tion of  those  laws.  The  property  in  this  par- 
ticular case  was  purchased  under  circumstances 
which  exclude  any  doubt  respecting  its  identi- 
ty, and  respecting  the  full  knowledge  of  the 
purchaser  oi  the  nature  of  the  title  he  acquired. 
28 1*]  *The  sentence  of  condemnation  being 
coasidercd  as  null  and  invalid,  the  property  is 
unchanged,  and,  therefore,  ought  to  be  recov- 
ered by  the  libellants  in  the  court  below.  But 
those  libellants  ought  to  account  with  the  de- 
fendants for  the  freight,  insurance,  and  duties 
on  importation,  and  for  such  other  expenses  as 
would  have  been  properly  chargeable  on  them- 
selves as  importers;  and  each  party  is  to  bear 
his  own  costs. 

The  sentence  of  the  circuit  court  is  to  be  re- 
versed, and  also  the  sentence  of  the  district 
court,  so  far  as  it  contravenes  this  opinion,  and 
the  cause  is  to  be  remanded  to  the  circuit  court 
for  the  district  of  South  Carolina,  for  a  final 
decision  thereon. 

LrvD^osTON,  J.  Without  expressing  an  opin- 
ion on  the  invalidity  of  a  seizure  on  the  high 
seas  under  a  municipal  regulation,  if  the  prop- 
erty be  immediately  carried  into  a  port  of  the 
country  to  which  the  capturing  vessel  belongs, 
and  there  regularly  proceeded  against,  I  concur 
in  the  judgment  just  delivered,  because  The 
Sarah  and  her  cargo  were  condemned  by  a 
French  tribunal  sittmg  at  St.  Domingo,  with- 
out having  been  carried  into  that,  or  any  other 
French  port,  and  while  lying  in  the  port  of 
Charleston,  South  Carolina,  whither  they  had 
been  carried,  by  and  with  the  consent  of  the 
captor. 

CusHiNG  and  Chase,  Jtistices,  concurred  in 
opinion  with  Judge  Livingston. 

Johnson,  J.  Tnis  cause  comes  up  on  appeal 
from  the  circuit  court  of  South  Carolina,  acting 
in  the  capacity  of  an  instance  court  of  admiral- 
ty. The  doctnnes  which  regulated  the  decision 
of  the  circuit  codrt  are  not  overruled  by  a  ma- 
jority of  the  bench ;  but  the  decree  of  that  court 
is  rescinded,  because  to  three  of  the  five  judges 
who  concur  in  sustaining  the  appeal,  it  appears 
that  the  property  could  not  be  condemned  in 
the  court  of  St.  Domingo,  while  lying  in  a  neu- 
tral port;  and  to  the  other  two,  that  the  capture 
on  the  high  seas,  for  a  breach  of  municipal  reg- 
ulation, was  contrary  to  the  law  of  nations,  and, 
therefore,  vested  no  jurisdiction  in  the  court  of 
St.  Domingo.  On  the  former  doctrine  it  is  not 
282*]  •necessary  ^to  make  any  observations, 
because  in  the  case  of  the  Sea  Flower,  argued 
together  with  this  as  one  cause,  and  decided  on 
the  same  day,  that  doctrine  is  expressly  over- 
ruled. But  on  the  latter  point  I  think  it  proper 
briefly  to  state  the  reasons  upon  which  I  found 
my  disapprobation,  both  of  the  doctrine  and  of 
its  application  to  this  case. 

It  would  have  been  some  relief  to  us  in  deter- 
mining this  question,  had  it  been  made  a  point 

Oranch  4. 


hy  counsel,  either  in  their  argument  in  this  court 
or  in  the  court  below ;  but  it  appears  to  have 
been  wholly  unnoticed  by  them. 

Most  of  the  difficulties  which  have  occurred 
in  the  investigation  of  this  case,  appear  to  have 
resulted  from  an  indistinct  view  of  the  nature, 
origin,  and  object  of  prize  courts.  Conducted 
by  the  same  forms,  and  very  generally  blended 
in  the  same  persons,  it  is  not  easy  to  trace  upon 
the  mind  the  discriminating  line  between  the 
instance  and  prize  courts;  yet  the  object  of  the 
institution  of  the  latter  court,  when  considered, 
strongly  marks  the  distinguishing  point  between 
them.  "  In  its  ordinary  jurisdiction,  the  admi- 
ralty takes  cognizance  of  mere  questions  of 
meum  and  tuian  arising  between  individuals; 
its  extraordinary  or  prize  jurisdiction  is  vested 
in  it  for  the  purpose  of  revising  the  acts  of  the 
sovereign  himself,  performed  through  the  agen- 
cy of  his  officers  or  subjects.  A  seizure  on  the 
high  seas  by  an  unauthorized  individual  is  a  mere 
trespass,  and  produces  no  change  of  right;  but 
such  a  seizure,  made  by  sovereign  authority, 
vests  the  thing  seized  in  the  sovereign :  for  the 
fact  of  possession  must  have  all  the  beneficial 
effects  of  the  right  of  possession,  as  the  justice 
or  propriety  of  it  cannot  be  inquired  into  by  the 
courts  of  other  nations.  But  as  this  principle 
might  leave  the  unoffending  individual  a  prey 
to  the  rapacity  of  cruisers,  or  a  victim  to  the 
errors  of  those  who  even  mean  well,  and  as 
every  civilized  nation  pretends  to  the  character 
of  justice  and  moderation,  and  to  have  an  in- 
terest in  preserving  the  peace  of  the  world,  they 
constitute  courts  with  powers  to  inquire  into  the 
correctness  of  captures  made  under  color  of 
their  own  authority,  and  to  give  redress  to  those 
who  have  been  unmeritedly  attacked  or  injured. 
These  are  denominated  prize  courts,  and  the 
primary  ♦object  of  their  institution  is  to  [*283 
inquire  whether  a  taking  as  prize  is  sanctioned 
by  the  authority  of  their  sovereign,  or  the  un- 
authorized act  of  an  individual.  From  this  it 
would  seem  to  follow,  that  the  decision  of  such 
a  court  is  the  only  legal  organ  of  communica- 
tion through  which  the  sanction  of  a  sovereign 
can  be  ascertained,  and  that  no  other  couit  is  at 
liberty  to  deny  the  existence  of  sovereign  author- 
ity, for  a  seizure  which  a  prize  court  has  declar- 
ed to  be  the  act  of  its  sovereign. 

The  propriety  of  such  an  act  may  correctly 
become  the  subject  of  executive  or  diplomatic 
discussion;  but  the  equality  of  nations  forbids 
that  the  conduct  of  one  sovereign,  or  the  cor- 
rectness of  the  principles  upon  which  he  acts, 
should  be  submitted  to  the  jurisdiction  of  the 
courts  of  another.  From  these  considerations  I 
infer,  that  the  capture  and  continued  possession 
of  The  Sarah  and  her  cargo,  confirmed  by  the 
approbatory  sentence  of  a  court  of  the  captur- 
ing power,  vested  a  title  in  the  claimant,  which 
this  court  cannot,  consistently  with  the  law  of 
nations,  interpose  its  authority  to  defeat. 

Having  briefly  stated  the  grounds  upon  which 
I  originally  formed,  and  now  adhere  to,  an 
opinion  in  favor  of  the  claimants,  I  will  con- 
sider the  objections  stated  to  the  jurisdiction  of 
the  court,  on  the  ground  that  the  seizure  was 
contrary  to  the  law  of  nations. 

It  is  admitted,  if  the  court  of  St.  Domingo 
had  jurisdiction  of  the  subject  matter,  that  the 
condemnation  completed  the  devestiture  of 
property.    But  it  is  contended  that  the  subject, 
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in  thiB  case,  was  not  within  their  jurisdiction, 
because  it  was  seized  for  a  cause  not  sanctioned 
by  the  law  of  nations.  I  am  unfortunate  enough 
to  think  that  neither  the  premises  nor  the  con- 
clusion of  this  argument  are  maintainable.  The 
conclusion  is  subject  to  this  very  obvious  objec- 
tion, that  it  defeats  the  very  end  for  which  such 
courts  were  created. 

To  contend  that  a  violation  of  the  law  of  na- 
tions will  take  away  the  jurisdiction  of  a  court, 
which  sits  and  judges  according  to  the  law  of 
nations,  appears  to  approach  very  near  to  a 
solecism.  The  occurrence  which  gives  it  juris- 
diction takes  it  awdy. 

284*]  *If  the  ob;|ect  and  end  of  constituting 
a  prize  court  be  to  give  redress  against  unlaw- 
ful capture,  and,  as  the  books  say,  in  such  case 
to  restore  velu  levatis,  how  can  it  make  repara- 
tion to  the  injured  individual  if  it  loses  its  juris- 
diction ;  because  there  has  been  an  injury  done 
to  him,  the  court  can  give  him  no  redress.  The 
argument  admits,  that  a  capture  consistent  with 
the  law  of  nations,  would  give  jurisdiction,  but 
how  is  the  legality  or  illegality  of  a  capture  to 
be  determined,  unless  a  court  can  take  jurisdic- 
tion of  the  case.  The  legality  of  the  capture  \s 
the  very  point  to  wliich  a  court  is  to  direct  its 
inquiries,  and  yet  that  inquiry  is  arrested  in  its 
inception.  The  cause  or  circumstances  of  a 
capture  can  never  be  known  to  a  court,  without 
exercising  jurisdiction  on  the  subject.  To  main- 
tain, therefore,  that  prize  courts  can  only  exer- 
cise iurisdiction  over  captures,  made  consistent- 
ly with  the  law  of  nations  is,  in  effect,  to  de- 
prive them  of  all  jurisdiction,  since  it  leaves  no 
means  of  deciding  the  question  on  which  their 
jurisdiction  rests. 

But  the  premises  which  lead  to  this  conclu- 
sion will  be  found  no  less  exceptionable  than 
the  conclusion  itself;  and  the  propriety  of  tak- 
ing into  consideration  the  questions  wnich  form 
those  premises,  very  questionable.  The  opinion 
of  those  of  my  brethren  who  maintain  this  doc- 
trine, is  founded  upon  two  propositions. 

1.  That  a  nation  cannot  capture,  on  the  high 
seas,  a  vessel  which  has,  within  her  territories, 
committed  a  breach  of  a  municipal  law. 

2.  That  the  condemnation  in  this  case  was 
grounded  on  an  offense  against  a  municipal 
law. 

To  me  it  appears  wholly  immaterial  on  w^hat 
grounds  the  decision  be  founded,  if  the  case  be 
within  their  jurisdiction.  Indeed,  this  is  fully 
admitted  by  those  of  the  court,  who  maintain 
the  doctrine  that  I  am  considering;  but  under 
the  idea  of  examining  the  jurisdiction  of  the 
court,  they  appear  to  me  to  go  farther  and  ex- 
amine into  the  correctness  of  its  decision.  I  do 
not  deny  that  there  are  circumstances  material 
to  the  effect  of  sentences  of  foreign  prize  courts, 
285*]  into  which  other  courts  may  *1nquire. 
The  authorities  quoted  on  this  point  relate  ex- 
clusively to  two,  viz. : 

1.  Whether  the  court  is  held  in  the  territory 
of  the  sovereign  who  constitutes  it. 

2.  Whether  the  subject  stib  potentate  of  the 
sovereign  whose  courts  condemned  it. 

These  circumstances  have  an  immediate  rela- 
tion to  the  existence  of  the  court,  and  of  its 
power  of  acting  upon  the  subject;  but  within 
its  legitimate  scope  of  action,  the  correctness  of 
its  proceedings,  or  of  the  rules  of  decision  by 
which  it  is  governed,  cannot,  in  the  nature  of 
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things,  and  consistently  with  the  idea  of  perfect 
equality  and  independence,  be  subjectea  to  the 
review  of  other  courts. 

The  decisions  of  such  courts  do  not  derive 
their  effect  from  their  abstract  justice ;  they  are 
in  this  respect  analogous  to  the  acts  of  sover- 
eignty.  They  are  universally  conclusive,  be- 
cause nowhere  subject  to  revision.  Among  na- 
tions they  are  considered  as  entitled  to  the  same 
validity  as  the  decisioaa  of  municipal  courts, 
within  their  respective  territories,  and  preclude 
the  rights  of  parties,  although  contrary  to  every 
idea  of  law,  reason  and  evi^nce. 

The  court  of  8t.  Domingo,  being  a  court  of 
co-ordinate  authority  with  this,  was  ec^ually 
competent  to  decide  a  question  of  jurisdiction 
arising  under  the  law  of  nations.  Had  the 
question,  whether  a  seizure  under  municipal 
law,  upon  the  high  seas,  was  contrary  to  the 
law  of  nations,  or,  if  contrary  to  the  law  of  na- 
tions, whether  the  court  could  not  therefore 
exercise  jurisdiction  upon  it,  been  brought  to 
the  notice  of  that  court,  it  is  presumed  that 
their  decree  would  not  have  been  void,  becauKe 
they  maintained  the  negative  of  the  proposi- 
tion. Had  it  been  made  a  question  before  that 
court,  whether  the  laws  of  France  authorized 
tlie  capture  of  the  Sarah  at  ten  leagues  distance 
from  the  coast,  or  whether  in  fact  the  vessel 
was  not  seized  within  two  leagues  of  the  coast. 
it  is  presumed  that  their  decision  upon  thc«e 
points  would  have  been  conclusive,  whatever 
may  be  the  impression  *of  this  court  [*28B> 
from  the  evidence  now  before  us.  It  is  impos^ 
sible  for  this  court  to  pretend  to  a  knowledge 
of  all  the  facts  by  which  the  decree  of  that 
court  may  have  been  regulated.  The  decree 
itself  shows  that  the  whole  evidence  is  not  be- 
fore us;  but  if  it  were,  that  court  is  sole 
arbiter,  both  of  the  effect  of  testimony,  and  the 
credibility  of  witnesses.  A  similar  observation 
may  be  made  with  regard  to  the  laws  of 
France  which  much  pains  lias  been  takeii^to 
prove,  did  not  authorize  this  capture.  How 
can  this  court  be  supposed  to  know  all  the 
laws,  sovereign  orders  or  received  principles^ 
which  regulate  the  decisions  of  foreign  courts. 
Such  courts  are  best  acquainted  with  the  lawit 
of  their  own  government,  and  their  decision 
upon  the  existence  or  effect  of  those  laws  must,, 
in  the  nature  of  things,  be  conclusive  in  the 
eyes  of  other  nations.  Suppose  that  other 
courts  were  so  far  at  liberty  as  to  review  the 
grounds  upon  which  such  decrees  profess  to 
proceed,  the  insufficiency  of  those  grounds 
would  not  be  conclusive  against  the  correctness, 
of  such  decisions,  because  they  may  be  main- 
tainable upon  other  grounds,  not  noticed,  or 
even  not  known  to  the  judge  who  pronounces, 
them. 

But  if  we  are  to  look  into  the  grounds  upon 
which  a  decree  is  professedly  founded,  ex- 
travagant as  that  upon  the  case  of  the  Sarali  is. 
said  to  be,  there  is  one  view  in  which  it  may 
admit  of  justification.  General  Ferrand,  in  his 
preamble,  declares  it  to  be  his  leading  object  to 
remove  the  contrariety  of  opinion  which  ex- 
isted among  the  officers  of  government  relative 
to  existing  laws,  respecting  captures  of  vessels 
taken  upon  the  coasts  of  St.:  Domingo.  If 
their  juages  thought  proper  io  consi^r  this^ 
arrets  as  only  declaratory  of  pte-existing  laws,, 
and  that  the  words  in  the  first  article,  '  *  ceux 
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expedi^  pour  les  portes  en  leur  po8sesRion  en 
aortant  avec  ou  sana  chargemeDt,"  authorized 
the  capture  of  vessels  outward  bound,  I  know 
no  reason  that  we  can  have  to  declare  it  a  mis- 
construction or  incorrect  opinion,  or,  if  incor- 
rect, to  nullify  their  decree  on  that  account. 
The  conclusiveness  of  a  foreign  sentence  ap- 
pears to  beat  ^  end,  the  moment  other  courts 
undertake  to  look  into  the  cause  for  which  a 
capture  was  made.  If  the  possession  of  the 
captor  is  the  possession  of  his  sovereign,  and 
his  courts  have  a  right  therefore  to  adjudicate 
287*]  property  captured,  *or  carried  into  a 
foreign  port,  it  appears  to  me  to  be  immate- 
rial on  what  ground  the  capture  is  made.  The 
fact  of  dispossession  bv  sovereign  authority, 
judicially  ascertained,  deprives  all  other  courts 
of  the  right  to  act  upon  the  case. 

Upon  these  considerations  I  have  adopted 
the  opinion  that  we  are  not  at  liberty  to  enter 
into  the  inquiry  whether  the  capture  of  the 
Sarah  was  made  in  pursuance  of  belligerent  or 
municipal  rights.  But  if  we  are  to  enter  into 
the  inquiry,  I  am  of  opinion  that  the  evidence 
before  us  plainly  makes  out  a  case  of  belliger- 
ent capture,  and,  though  not  so,  that  the  cap- 
ture may  be  justified,  although  for  the  breach 
of  a  municipal  law. 

In  support  of  m^  latter  position,  both  prin- 
ciple and  the  practice  of  Qreat  Britain  and  our 
own  government  may  be  appealed  to. 

The  ocean  is  the  common  jurisdiction  of  all 
sovereign  powers ;  from  which  it  does  not  re- 
sult that  their  powers  upmn  the  ocean  exist  in  a 
state  of  suspension  or  equipoise,  but  that  every 
power  is  at  liberty  upon  the  ocean  to  exercise 
Its  sovereign  right,  provided  it  does  no  act  in- 
consistent with  that  general  ef|uality  of  nations 
which  exists  upon  the  ocean.  The  seizure  of  a 
ship  upon  the  high  seas,  after  she  has  com- 
mitted an  act  of  forfeiture  within  a  territory, 
is  not  inconsistent  with  the  sovereign  rights  of 
the  nation  to  which  she  belongs,  l^cause  it  is 
the  law  of  reason,  and  the  general  understand- 
ing of  nations,  that  the  offending  individual 
forfeits  his  claim  to  protection,  and  every  na- 
tion is  the  legal  avenger  of  its  own  wrongs. 
Within  their  jurisdictional  limits  the  rights  of 
sovereignty  are  exclusive;  upon  the  ocean  they 
are  concurrent.  Whatever  the  great  prin- 
ciple of  self  defense  in  its  reasonable  and 
necessary  exercise  will  sanction  in  an  individ- 
ual in  a  state  of  nature,  nations  ma^  lawfully 
perform  upon  the  ocean.  This  principle,  as 
well  as  most  others,  may  be  carried  to  an  un- 
reasonable extent;  it  may  be  made  the  pre- 
tense instead  of  the  real  ground  of  aggression, 
and  then  it  will  become  a  just  cause  of  war.  I 
contend  only  for  its  reasonable  exercise.  The 
act  of  Great  Britain,  of  the  S4  Geo.  III.  c.  47, 
is  predicated  upon  these  principles.  It  subjects 
298*]  vessels  to  'seizure,  which  approach  with 
certain  cargoes  on  board,  within  the  distance  of 
four  leagues  of  her  coast,  because  it  would  be 
difficult,  if  not  impossible,  to  execute  her  trade 
laws,  if  they  were  suffered  to  approach  nearer 
in  the  prosecution  of  an  illicit  design.  But  if 
they  have  been  within  that  distance,  they  are 
afterwards  subject  to  be  seized  on  the  high 
seaa.  They  have  then  violated  her  laws,  and 
have  forfeited  the  protection  of  their  sovereign. 
The  laws  of  the  United  States  upon  the  subject 
of  trade  appear  to  have  been  framed  in  some 
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measure  after  the  model  of  the  English  stat- 
utes; and  the  29th  section  of  the  act  of  1709,. 
expressly  authorizes  the  seizure  of  a  vessel  that 
has,  within  the  jurisdiction  of  the  Uiiited 
States,  committed  an  act  of  forfeiture,  wherever 
she  may  be  met  with  by  a  revenue  cutter^ 
without  limiting  the  distance  from  the  coast. 
So  also  the  act  of  1^6,  for  prohibiting  the  im- 
portation of  slaves,  authorizes  a  seizure  beyond 
our  jurisdictional  limits,  if  the  vessel  be  found 
with  slaves  on  board,  hovering  on  the  coast;  a 
latitude  of  expression  that  can  only  be  limited 
by  circumstances,  and  the  discretion  of  a 
court,  and  in  case  of  fresh  pursuit,  would  be 
actually  without  limitation.  Indeed,  after 
passing  the  jurisdictional  limits  of  a  state,  a. 
vessel  IS  as  much  on  the  high  seas  as  if  in  the 
middle  of  the  ocean ;  and  u  France  could  au- 
thorize a  seizure  at  the  distance  of  two  leagues,, 
she  could  at  the  distance  of  twenty. 

But  the  capture  of  the  Sarah  may  fairljr  be 
considered  as  an  exercise  of  belligerent  nght,. 
and  strictly  analogous  to  seizure  for  breach  of 
blockade.  The  right  of  one  nation  to  exclude 
all  others  from  trading  with  her  territories,  ex- 
ists equally  in  war  and  in  peace.  Had  the  ex- 
clusion in  this  case  been  merely  calculated  for 
the  interests  of  trade,  it  may  have  been  consid- 
ered as  purely  municipal.  But  there  existed  a 
war  between  the  parent  state  and  her  colony. 
It  was  not  only  a  fact  of  the  most  universal  no- 
toriety, but  omciallv  notified  in  the  ^zettes  of 
the  United  States,  by  the  proclamation  of  the 
French  resident,  M.  Pichon,  who  at  the  same 
time  publishes  the  prohibition  to  trade  with  the 
revolters,  with  a  aeclaration  that  seizure  and 
confiscation  should  be  the  consequence  of  dis- 
obedience to  this  prohibition.  Here,  then,  was; 
notice  of  the  existence  of  war,  and  an  assertion 
*of  the  rights  consequent  upon  it.  The  [*280' 
object  of  the  measure  was  not  the  promotion  of 
any  particular  branch  of  agriculture,  manufac- 
ture, or  commerce,  but  solely  the  reduction  of 
an  enemy.  It  was  therefore  not  merely  muni- 
cipal, but  belligerent  in  its  nature  and  object. 
If  France  had  a  right  to  subdue  the  revolted 
colony,  she  had  an  undoubted  right  to  preclude 
all  nations  from  supplying  them  with  the 
means  of  protracting  the  war.  To  confine  her 
to  her  own  jurisdictional  limits,  in  the  exercise 
of  those  acts  of  force  which  were  n^essary  to- 
carry  into  effect  her  right  of  excluding  neu- 
trals, would  be  a  mere  mockery,  when  by  the 
very  state  of  things  she  was  herself  shut  out- 
from  those  limits.  Seizure  on  the  high  seas  for 
a  breach  of  the  right  of  blockade,  during  the 
whole  return  vovage,  is  universally  acquiesced 
in  as  a  reasonable  exercise  of  sovereipi  power. 
The  principle  of  blockade  has  indeed  m  modern 
times  been  pushed  to  such  an  extravagant  ex- 
tent as  to  become  a  very  justifiable  cause  of 
war,  but  still  it  Ls  admitted  to  be  consistent, 
with  the  law  of  nations,  when  confined  within 
the  limits  of  reason  and  necessity.  The  right 
to  subdue  an  enemy,  carries  with  it  theright  to* 
make  use  of  the  necessary  means  for  that  pur- 
pose, and  the  individual  who  does  an  act  in- 
consistent with  the  rights  of  a  belligerent,  ex- 
poses himself  to  the  liability  to  be  treated  as  an 
enemy.  The  belligerent  nation  can  exercise 
the  same  acts  of  violence  against  him  that  she 
can  a^inst  an  individual  of  her  enemy.  Nor 
can  his  sovereign  protect  an  individual  who  has. 
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committed  an  •  aggression  upon  belligerent 
rights  without  becoming  a  party  to  the  con- 
test. 

Tiit>  argument  drawn  from  the  decree  of  Fer- 
rand,  to  prove  that  France  had  not  asserted  her 
belligerent  rights,  is  evidently  founded  upon  a 
mistranslation.  The  sentence  which  authorizes 
the  seizure  of  vessels  when  outward  bound, 
after  having  entered  the  ports  of  St.  Domingo, 
is  substantive,  and  totallly  un^ected  by  the 
subsequent  sentence,  which  authorizes  a  seiz- 
ure of  vessels  sailing  within  two  leagues  of  the 
coast.  The  former  authorizes  capture  for  the 
offense  of  having  entered  those  ports;  the  lat- 
ter, for  being  found  in  a  situation  from  which 
an  intention  to  commit  that  offense  shall  be 
inferred.  Nor,  if  the  fact  were  so,  that  she 
had  limited  the  right  of  capture  to  two  leagues 
290*]  from  her  coast,  would  *it  follow  that 
this  was  an  exercise  of  municipal  right?  Because 
a  nation  may  restrict  her  subjects,  in  the  exer- 
cise of  belligerent  rights,  to  a  certain  distance 
from  the  coast,  or  even  to  her  iurisdictional 
limits,  and  yet  the  character  of  the  seizure 
would  be  in  no  wise  changed.  If  the  object  of 
the  seizure  is  to  promote  the  reduction  of  an 
enemy,  it  is  an  exercise  of  the  rights  of  war. 

From  these  considerations  I  conclude  that  the 
capture  of  The  Sarah  was  justifiable  upon 
principles  not  at  all  dependent  upon  municipal 
regulation;  that  it  may  fairly  be  considered  as 
having  been  made  in  conformity  with  the  law 
of  nations,  and,  therefore,  without  acceding  to 
the  doctrine  that  a  seizure  contrary  to  the  law 
of  nations  was  a  void  seizure,  and  that  we  have 
a  right  to  declare  that  a  mere  marine  trespass 
which  a  court  of  France  has  declared  to  be  the 
act  of  its  sovereign,  I  conclude  that  the  court 
of  St  Domingo  had  jurisdiction  in  this  cajse; 
and  if  it  had  jurisdiction,  it  is  admitted  that 
the  property  was  altered,  and  the  libellant  ought 
not  to  recover. 

Let  it  be  observed  that  this  is  not  an  appli- 
cation on  behalf  of  the  vendee  of  the  captor 
for  the  aid  of  this  court  to  secure  to  him  the 
benefit  of  his  purchase.  We  find  him  in  pos- 
session, and  the  application  is  for  our  aid  to 
devest  that  possession,  and  restore  it  to  the 
original  owner.  This  owner  was  clearly  an 
offender  against  the  rights  of  France,  and  his 
only  claitn  upon  the  interference  of  this  court 
is,  that  he  had  escaped,  with  the  property  thus 
acquired,  beyond  two  leagues  from  the  shore  of 
the  nation  that  he  had  offended.  In  such  a  case 
it  would  be  enough,  for  all  the  purposes  of  the 
defendant,  if  this  court  would  imitate  the  state 
of  our  nation,  and  remain  neutral  between  the 
parties. 

Let  it  not  be  supposed  that  the  opinion  which 
I  am  giving  devotes  the  commerce  of  our  coun- 
try to  lawless  depredation.  My  observations 
are  applied  to  a  case  in  which  an  evident  aggres- 
sion has  been  committed  by  entering  at  least 
two  of  the  interdicted  ports  of  St.  Domingo. 
The  individual  who  will  knowingly  violate 
the  rights  of  war,  or  laws  of  trade  of  another 
nation,  is  well  apprized  that  he  forfeits  all  claim 
to  the  protection  of  his  countir,  or  the  inter- 
29 1  *J  f erence  of  its  courts.  The  peace  of  ♦the 
nation,  and  the  interest  of  the  fair  trader,  im- 
periously require  tliat  the  smuggler,  or  the  vio- 
lator of  neutrality,  should  be  left  to  his  fate. 

If  I  had  no  other  reason  to  satisfy  my  mind  of 
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the  correctness  of  the  doctrines  that  I  have  been 
contending  for,  a  conviction  of  their  impor- 
tance to  the  peace  and  security  of  the  mercan- 
tile world  would  alone  induce  me  to  maintain 
them.  The  purchase  of  these  ^oods  was  made 
in  a  Spanish  port,  under  sanction  of  an  agent 
of  the  French  government,  apparently  counte- 
nanced by  the  government  of  the  countrv  in 
which  he  acted,  and  is  sanctioned  by  a  condem- 
nation. If  in  the  purchase  of  articles  of  mer- 
chandise in  a  foreign  port,  imder  the  sanction 
of  sovereign  authority,  it  is  nevertheless  neces- 
sary, in  oraer  to  acquire  a  good  property,  thai 
a  merchant  should  know  whether  they  were 
captured  by  law,  or  without  law,  under  the  law 
of  nations,  -or  under  municipal  law.  the  offloe 
of  a  lawyer  will  be  as  necessary  to  his  education 
as  the  counting  house.  Articles  of  commerce 
passing  from  hand  to  hand  by  mere  delivery, 
often  remaining  for  years  in  the  same  packages, 
distinguished  by  the  same  marks,  may  admit  of 
identification  after  any  length  of  time,  in  the 
remotest  countries,  and  in  the  hands  of  the 
most  innocent  purchasers.  But  if  a  seizure  by 
a  sovereign,  upon  a  ground  which  any  court 
may  adjudge  unsanctioned  by  the  law  of  nar 
tions,  is  tantamount  to  no  seizure,  and  nothing 
done  in  pursuance  of  it  can  transfer  a  good 
property,  where  is  the  uncertainty  to  end? 
With  regard  to  ships  the  inconvenience  may 
not  be  so  great.  Every  merchant  knows  thai 
a  vessel  must  be  accompanied  with  her  docu- 
ment papers,  so  that  the  purchaser  may  come 
to  the  knowledge  of  her  having  passed  through 
n  capture  and  condemnation,  and  be  put  on  his 

fuani  against  so  precarious  a  title.  He  will 
now  that  he  is  liable  to  be  dispossessed  accord- 
ing to  the  varying  construction  of  the  law  of  na- 
tions that  may  prevail  in  different  countries; 
yet  he  knows  the  full  value  of  a  property  thus 
embarrassed.  But  in  the  purchase  of  merchan- 
dise he  has  no  security,  unless  indeed  he  pur- 
chases them  immediately  from  the  manufac- 
turer or  the  planter.  It  is  a  subject  of  curioua 
speculation  how  far  the  pursmt  or  research 
after  merchandise  thus  situated  may  be  carried; 
whether  the  same  principle  may  not  extend  it 
into  the  ♦hands  of  the  retailer  or  even  |^*202 
the  consumer.  In  one  of  the  cases  arising  out 
of  the  capture  of  The  Sarah — I  mean  that 
against  Groning — the  property  is  libeled  in  the 
hands  of  a  purchaser  without  notice,  after  it 
was  landed  in  this  country.  If  we  can  go  so 
far,  I  see  not  where  we  are  to  stop.  Every  sub- 
sequent purchaser,  even  the  remotest,  as  far  as 
the  article  will  admit  of  identification,  is  in  no 
better  situation  than  the  defendant  Groning, 
and  liable,  upon  the  same  principle,  to  be  dis- 
possessed. After  going  beyona  the  fact  of 
seizure  by  sovereign  authority  within  his  own 
territory,  (where  he  is  supreme,)  or  upon  the 
ocean,  (where  he  is  equal  to  all  others,)  unaffected 
by  escape,  recapture  or  release,  (by  which  prop- 
erty is  restored  to  its  state  before  seizure,)  the 
approbatory  sentence  of  his  own  court,  (by 
which  alone  it  can  be  judicially  known  to  be 
the  act  of  the  sovereign,)  beyond  these  limits 
every  step  that  a  court  takes  can  only  be  pro- 
ductive of  doubt,  litigation  and  uncertainty, 
and  involve  the  commercial  world  in  endless 
em1)arrassment,  at  the  same  time  that  it  com- 
promits  the  peace  of  nations,  among  whom  it 
is  a  received  and  correct  opinion,  that  a  want 
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of  due  deference  to  the  jurisdiction  of  their 
nitiritimc  courts  is  a  just  cause  of  war. 

Sentence  of  the  court,  March  2,  1808. 

This  cause  came  on  to  be  heard  on  the  tran- 
^icript  of  the  record,  and  on  sundry  exhibits 
introduced  into  the  case  in  this  court,  and  was 
Argued  by  counsel,  on  consideration  whereof, 
it  appearing  that  The  Sarah  with  her  cargo 
were  seized  without  the  territorial  jurisdiction 
claimed  by  the  French  government  of  St.  Do- 
mingo, for  the  breach  of  a  municipal  regula- 
tion, and  having  never  been  carried  within 
that  jurisdiction,  were  sold  bv  the  captor  in  a 
foreign  port,  and  afterwards  condemned  by 
the  court  of  St.  Domingo,  as  having  violated 
the  laws  for  regulating  the  commerce  of  French 
-and  foreign  vessels  with  that  colony,  which 
laws  authorize  a  seizure  of  vessels  found  within 
two  leagues  of  the  coast ;  it  is  the  opinion  of 
the  court,  that  the  seizure  of  The  Sarah  and  her 
i'argo  is  to  be  considered  as  a  marine  tresp&ss, 
not  vesting  the  possession  in  the  sovereign  of 
!li93*]  the  Ciiptor.  or  ^giving  jurisdiction  to  the 
<^mrt  which  passed  the  sentence  of  condemna- 
tion, and,  therefore,  that  the  said  sentence  did 
not  change  the  property  in  The  Sarah  and  her 
•cargo,  which  ought  to  be  restored  to  the  plaint- 
iffs, the  orij^uial  owners,  subject  to  those  char^ 
of  freight,  insurance  and  other  expenses  which 
would  have  been  incurred  by  the  owners  in 
bringing  the  car^o  into  the  United  States,  which 
4fquitable  deductions  the  defendants  are  at  liber- 
ty to  show  in  the  circuit  court.  This  court  is, 
therefore,  of  opinion,  that  the  sentence  of  the 
circuit  court  of  South  Carolina  ought  to  be 
reversed,  and  the  cause  be  remanded  to  that 
court,  in  order  that  a  final  decree  may  be  made 
therein,  conformably  to  this  opinion. 

Di8tin>rui8hed-4  Cranch  2SJ3 ;  Bee  2S9 ;  Id.  215,216; 
*^  PHine679;  3  Su»a.  ^30,  rt'J>;  3  W;i3h.  103,  104. 

Approved— 3  Wheat.  324 ;  5  Pet.  W;  7  How.  57;  U 
Id.  .51:  2  Gall.  39,  40;  2  Paine  077. 

Denied -6  Cranch  284. 

Cited -3  How.  424;  Id.  763;  fl  Id.  38;  8  Id.  Ul ;  13 
Id.  517 ;  17  Id.  502;  11  Wall.  307,  338 ;  13  Id.  649;  18  Id. 
461 :  2  Black  67:3;  1  Biss.  270;  Blaichf.  Pr.  13;  Id.  83; 
Id.  10,  82 :  2  Clitr.  420;  2  Oull.  43d ;  2  Paioc  678,  683 :  5 
Maswrn  471;  2  McLean  477,  486;  2  Sprague  133;  1 
Wood.  &  M  488;  Bee  336. 


HUDSON  AND  OTHERS  t>.  GUESTIER. 

and 
LAFONT  V.  BIGELOW. 

If  a  vessel,  seized  by  a  French  privateer,  within 
the  territorlHl  Jurisdiction  of  theirovernment  of  St. 
Doiiiinsro,  for  breach  of  the  French  municipal  law 
pnihibiting'  ull  IntercourHe  with  certain  ports  in 
that  island,  be  tiarried  by  the  captor<»  directly  to  a 
Siianlsh  port  in  the  inland  of  Cuba,  she  may,  while 
lyiuK  there,  bo  lawfully  proccjeded  against  and  con- 
demned by  a  FrtMich  tribunal  sitting  at  Guadaloui>e. 

The  possession  of  the  sovereign  of  the  captors, 
give.^  Jurisdiction  to  his  oourta.  The  possession  of 
the  captors  in  a  neutral  port  is  the  possession  of 
their  sovereign.  If  the  possession  be  lost  by  recap- 
ture, escape,  or  voluntary  discharge,  the  courts  of 
the  captor  lose  the  Jurisdiction  which  they  had  ac- 
quired by  the  seizur*?. 

The  trial  of  a  municipal  seizure  must  be  regulated 
exclusively  by  niunielpal  law.  No  foreign  court 
can  question  the  correctness  of  what  is  d(me,  unless 
the  court  parsing  the  sentence  loses  Its  Jurisdiction 
by  some  circumstance  which  the  law  of  nations  can 
notice. 

THESE  ca.ses  were  argued  in  connection  with 
that  of  Bose  o.  Uiiimy, 
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Marshall.  Gh.  J.,  delivered  the  opinion  of 
the  court,  as  follows: 

This  case  differs  from  that  of  Bone  v.  Himdy 
in  one  material  fact.  The  vessel  and  cargo 
which  constitute  the  subject  of  controversy 
were  seized  within  the  territorial  jurisdiction  of 
the  government  of  St.  Domingo,  and  carried 
into  a  Spanish  port.  While  Ij'in^  in  that  port, 
proceedinffs  were  regularly  instituted  in  the 
court  for  tue  island  of  Guadaloupe ;  the  cargo 
was  sold  by  a  provisional  order  of  that  court, 
after  which  the  vessel  and  cargo  were  con- 
demned. The  single  question,  therefore,  which 
exists  in  this  case  is,  did  the  court  of  the  captor 
lose  its  jurisdiction  over  the  captured  vessel  by 
its  being  carried  into  a  Spanish  port? 

*The  seizure  was  indisputably  a  valid  [*294 
seizure,  and  vested  the  lawful  possession  of  the 
vessel  in  the  sovereign  of  the  captor.  The  risht 
consequently  existed  in  full  force  to  apply  im- 
mediately to  the  proper  tribunals  for  an  exam- 
ination of,  and  decision  on,  the  offense  alleged 
to  have  been  committed.  The  jurisdiction  of 
those  tribunals  had  attached,  and  this  right  to 
decide  upon  the  offense  was  complete. 

When  a  seizure  is  thus  made  for  the  viola- 
tion of  a  municipal  law,  the  mode  of  proceed- 
ing must  be  exclusively  regulated  by  the  sover- 
eign power  of  the  country,  and  no  foreign  court 
is  at  liberty  to  question  the  correctness  of  what 
is  done,  unless  the  court  passing  the  sentence 
las&s  its  jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice.  Reicap- 
ture,  escape,  or  a  voluntaiy  discharge  of  the 
captured  vessel,  would  be  such  a  circumstance, 
because  the  sovereign  would  be  thereby  de- 
prived of  the  possession  of  the  thing,  and  of 
his  power  over  it.  While  this  possession  re- 
mains, the  res  may  be  either  restored  or  sold, 
the  sentence  of  the  court  can  be  executed,  and 
therefore  this  possession  seems  to  be  the  essen- 
tial fact  on  which  the  jurisdiction  of  the  court 
depends. 

The  laws  of  the  United  States  require  that  a 
vessel  which  has  been  seized  for  violating  them 
should  be  tried  in  the  district  where  the  offense 
is  committed,  and  certainly  it  would  be  irreg- 
ular and  illegal  for  the  tribunal  of  a  different 
district  to  act  upon  the  case.  But  of  this  irreg- 
ularity, it  is  believed,  no  foreign  court  could 
take  notice.  The  United  States  might  enable 
the  admiralty  courts  of  one  district  to  decide 
on  captures  made  for  offenses  committed  in  an- 
other district.  It  is  an  internal  regulation  to  be 
expounded  by  our  own  courts,  and  of  which  the 
law  of  nations  can  take  no  notice.  The  posses- 
sion of  the  thing  would  be  in  the  sovereign 
power  of  the  state,  and  it  is  competent  to  ttwt 
power  to  give  jurisdiction  over  it  to  any  of 
its  tribunals.  There  exists  a  full  power  over 
the  subject,  and  an  ability  to  execute  the  sen- 
tence of  the  court.  The  sovereign  power  pos- 
sessing jurisdiction  over  the  thing  must  be 
presumed  by  foreign  tribunals  to  have  exer- 
cised that  jurisdiction  properly.  But  if  the  re» 
be  out  of  the  power  of  the  sovereign,  he  can- 
not act  upon  it.  nor  delegate  authority  to  act 
upon  it  to  his  courts. 

*If  these  principles  be  correct,  it  re-  f*296 
mains  to  inquire  whether  the  brig  Sea  Flower 
remained  in  the  possession  and  in  the  power  of 
the  sovereign  of  the  captor  after  being  carried 
into  a  Spanish  port. 

40  626 


295 


Supreme  Coubt  of  tiie  United  States. 


180R 


Had  this  been  a  prize  of  war,  we  have  prec- 
edents and  principles  which  would  guide  us. 
The  Ciises  cited  from  Robinson's  Reports,  and 
the  regulations  made  by  Louis  XVI.  in  Novem- 
ber, 1779,  show  that  the  pniclice  of  condemn- 
ing prizes  of  war  while  lying  in  neutral  ports 
has  prevailed  in  England, "and  has  been  adopted 
in  France.  The  objections  to  this  practice 
may  perhaps  be  sufficient  to  induce  nations  to 
change  it  by  common  consent,  but  until  they 
change  it  the  practice  must  l)e  submitted  to, 
and  the  sentence  of  condemnation  passed  under 
such  circumstances  will  bind  the  property,  un- 
less the  legislature  of  the  country  in  which  the 
captured  vessel  may  be  claimed)  or  the  law  of 
nations  shall  otherwise  direct. 

The  sovereign  whose  officer  has  in  his  name 
captured  a  vessel  as  prize  of  war,  remains  in 
l)ossession  of  that  vessel,  and  has  full  power 
over  her,  so  long  as  she  is  in  a  situation  in 
which  that  pos-session  cannot  be  rightfully  de- 
vested. The  fact  whether  she  is  an  enemv  ves- 
sel or  not  ought,  however,  to  be  judicially  in- 
quired into  and  decided,  and  therefore  the 
property  in  a  neutral,  captured  as  an  enemy,  is 
never  changed  until  sentence  of  condemnation 
has  passed ;  and  the  practice  of  nations  requires 
that  the  vessel  shall  be  in  a  place  of  safety  be- 
fore such  sentence  can  be  rendered.  In  the 
port  of  a  neutral  she  is  in  a  place  of  safety,  and 
the  possession  of  the  captor  cannot  be  lawfully 
devested,  because  the  neutral  sovereign,  by 
himself  or  by  his  courts,  can  take  no  cognizance 
of  the  question  of  prize  or  no  prize. 

lUiis  position  is  not  intended  to  apply  to  the 
case  of  a  sovereign  bound  by  particular  treaties 
to  one  of  the  belligerents;  it  is  intended  to  ap- 
ply only  to  those  neutrals  who  are  free  to  act 
according  to  the  general  law  of  nations.  In 
such  case  the  neutral  sovereign  cannot  wrest 
from  the  possession  of  the  captor  a  prize  of  war 
brought  into  his  ports. 

A  vessel  captured  as  prize  of  war  is,  then, 
while  lying  in  the  port  of  a  neutral,  still  in  the 
290*]  possession  of  the  sovereign  *of  the  cap- 
tor, and  that  possession  cannot  be  rightfully 
devested. 

It  is  objected  that  his  courts  can  take  no 
jurisdiction  of  a  vessel  under  such  circumstan- 
ces, 1>ecause  they  cannot  enforce  a  sentence  of 
restitution. 

But  it  Is  to  be  recollected  that  the  possession 
of  the  captor  is  in  principle  the  possession  of 
his  sovereign ;  he  is  commissioned  to  seize  in  the 
name  of  the  sovereign,  and  is  as  much  an  officer 
appointed  for  that  purpose,  as  one  who  in  the 
body  of  a  county  serves  a  civil  process.  He  is 
under  the  control  and  direction  of  the  sovereign, 
and  must  be  considered  as  ready  to  obey  his 
commands  legally  communicated  through  his 
courts. 

It  is  true  that  in  point  of  fact  cruisers  are 
often  commanded  by  men  who  do  not  feel  a 
due  respect  for  the  laws,  and  who  are  not  of 
sufficient  responsibility  to  compensate  the  in- 
juries their  improper  conduct  may  occasion; 
but  in  principle  they  must  be  considered  as 
officers  commissioned  by  their  sovereign  to 
make  a  seizure  in  the  particular  case,  and  to  be 
ready  to  obey  the  legitimate  mandate  of  the 
sovereign  directing  a  restitution.  The  proper- 
ty, therefore,  may  be  restored  while  lying  in  a 
neutral  port,  and  whether  it  may,  or  may  not 
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be  sold  in  the  neutral  port,  the  condemnation 
without  a  sale  may  change  the  property,  it  sucli 
condemnation  be  valid. 

In  cases  of  prize  of  war,  then,  the  difflculty 
of  executing  the  sentence  does  not  seem  to 
afford  any  conclusive  argument  against  the 
jurisdiction  of  the  court,  of  the  captor  over  a 
vessel  in  possession  of  the  captor,  but  lying  m 
a  neutral  or  friendly  port. 

Do  the  same  principles  apply  to  a  seizure 
made  within  the  territory  of  a  state  for  the  vio- 
lation of  its  municipal  laws? 

In  the  solution  of  this  question  the  court  cau 
derive  no  aid  from  precedent.  The  case,  per- 
haps, has  only  occurred  in  the  wars  which 
have  been  carried  on  since  the  year  1793,  an<l 
the  court  in  deciding  it  finds  itself  reduced  to 
the  necessity  of  reasoning  from  analogy. 

*The  seizure,  it  has  been  already*  [*2Q7 
observed,  vests  the  possession  in  the  sovereig-n 
of  the  captor,  and  subjects  the  vessel  to  tiie 
jurisdiction  of  his  courts.  The  vessel,  when 
carried  into  a  foreign  port,  is  still  in  his  posses- 
sion, and  he  is  as  capable  of  restoring  it  if  tlie 
offense  should  not  have  been  committed,  as  he 
is  of  restoring  a  neutral  vessel  unjustly  cap- 
tured as  an  enemy.  The  sentence  in  the  one 
case  may  be  executed  with  as  much  facility  as. 
in  the  other. 

Possession  of  the  res  by  the  sovereign  hH*< 
been  considered  as  giving  the  iurlsdiction  to  hii% 
court;  the  particular  m(xie  of  introducing  the 
subject  into  the  court,  or,  in  other  words,  of 
instituting  the  particular  process  which  is  pre- 
liminary to  the  sentence,  is  properly  of  munici- 
pal regulation,  uncontrolled  by  the  law  of  na- 
tions, and,  therefore,  is  not  examinable  by  a 
foreign  tribunal.  It  would  seem,  then,  that 
the  principles  which  have  been  stated  as  appli- 
cable in  this  respect  to  a  prize  of  war,  may  be 
applied  to  a  vessel  rightfully  seized  for  violat- 
ing the  municipal  laws  of  a  nation,  if  the  sov- 
ereign of  the  captor  possesses  the  same  right  to 
maintain  his  possession  against  the  claim  of  the 
original  owner  in  the  latter  as  in  the  former 
case.  If,  on  a  libel  filed  by  the  original  owner 
in  the  courts  of  the  country  into  which  the  ves- 
sel might  be  brought,  the  possession  could  be 
defended  by  alleging  that  she  was  seized  for 
the  violation  of  a  municipal  law,  and  the  right 
of  the  court  to  decide  the  cause  would  be  there- 
by defeated,  then  that  passession  would  seem  to 
be  sufficiently  firm  to  maintain  the  jurisdiction 
of  the  courts  of  the  captor. 

Upon  this  point  much  doubt  has  been  enter- 
tained. It  is,  however,  the  opinion  of  a  major- 
ity of  the  judges,  th%t  a  possession  thus  law- 
fully acquired,  under  the  authority  of  a  sover- 
eign state,  could  not  be  devested  by  the  tribu- 
nals of  that  coimtry  into  whose  ports  the  cap- 
tured vessel  was  brought;  at  least  that  it  could 
not  be  devested  unless  there  should  be  such 
obvious  delay  in  proceeding  to  a  condemnation 
as  would  justify  the  opinion  that  no  such 
measure  was  intended,  and  tlius  convert  the 
seizure  into  a  trespass. 

The  judgment  of  the  circuit  court  is  to  be 
reversed. 

*Cha8E  and  Livingston,  Justices,  [♦SOS 
dissented  from  the  opinion  of  the  Court  in  the&e^ 
cases,  because  the  vessel,  which  was  seized  for 
the  violation  of  a  French  arrete,  or  municipal 
regulation,  was  not  brought  into  any  port  of 

Cmndi  4 


1808 


Alexandbr  v.  Harris,  Baeliff  of  Crammond. 


298 


France  for  trial,  but  was  voluntarily  «\n*ied  by 
tli(?  captain  of  the  privateer  to  St.  Jago  de  Cuba, 
a  Spanish  port,  and  while  lyin^  there  was.  with 
her  cargo,  condemned  as  forfeited  by  a  French 
tribunal  sitting  at  Guadaloupe. 

Johnson,  ,L  I  concur  in  the  reversal  of  the 
decision  in  the  court  below,  but  on  different 
grounds  from  those  which  influence  the  opin- 
ion of  my  brethren.  I  had  occasion  in  the 
case  of  Ths  Stirah  to  express  my  ideas  on  most 
of  the  points  arising  in  this  case,  and  to  that 
opinion  I  refer  for  the  reasons  of  .my  present 
conclusion. 

To  me  it  appears  immaterial  whether  the 
capture  was  made  in  exercise  of  municipal  or 
belligerent  rights,  or  whether  within  the  juris- 
dictional limits  of  France,  where  she  is  su- 
preme, or  beyond  those  limits  and  upon  the 
high  seas,  where  her  authority  is  concurrent 
with  that  of  ever}-  other  nation.  We  find  the 
property  in  possession  of  the  captor  under  au- 
thority derived  from  his  sovereign,  whose  con- 
duct cannot  be  submitted  to  our  jurisdiction. 

The  modern  practice  of  nations  sanctions  the 
condemnation  of  vessels  lying  in  a  foreign  port, 
and  that  practice  is  not  inconsistent  with  prin- 
ciple. 

The  plaintiff  below  has  lost  all  remedy  at 
law,  and  must  look  elsewhere  for  redress  if  he 
has  sustained  an  injury. 

S.  C.  6  Cranch  281. 

ated— 4  Cranoh  241:  12  Pet.  738;  13  How.  516; 
17  Wall.  283:  Blatcht.  Pr.  10,  83,265: 12  Biatch.  17; 
Biatcbf.&H.  173;  12  Bank.  Heff.  101;  1  Brown  21 ; 
IGali.  81:  Id  108;  2  Id.  36.  40,  889;  Id.  870;  Abb. 
Adni.164;  2  Paine  678:  3  Sum.  605;  8  Sum.  503;  Id. 
605:  1  Wood.  &  M.  4, 2d. 

Note. — The  cases  of  Palmer  and  Biggins  v. 
DatUh,  and  Hargous  v.  The  Brig  Ceres,  being 
imperfectly  stated,  it  not  being  ascertained 
whether  the  seizure  was  within  or  without  the 
territorial  jurisdiction  of  St.  Domingo,  were  re- 
manded for  further  proceedings. 


299*]  ♦ALEXANDER 

HARRIS,  BAILIFF  of  CRAMMOND. 

An  averment  of  a  demise  for  three  years  Is  not 
supported  b3'  proof  of  a  lease  for  one  year  certain, 
and  two  years  further  possession  on  the  same  terms 
by  consent  of  the  landlord. 

The  plea  of  no  rent  arrear,  admits  the  demise  as 
laid  in  the  avowry. 

The  court  is  bound  tofirive  Judirment  for  double 
rent  under  the  statute  or  Vlririnia. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria,  in  an  ac- 
tion of  replevin. 

Avowry  by  the  defendant,  stating  that  Cram- 
mond was  seized  in  fee  of  the  l4?eus  in  gito,  and 
demised  the  same  to  the  plaintiff  for  the  term 
of  three  years,  at  a  certain  rent,  and  that  be- 
cause 111  dollars  and  67  cent«  of  the  rent  were 
in  arrear  and  unpaid,  he  acknowledged  the  tak- 
ing as  bailiff  of  Crammond,  <&c.,  and  prays 
judgment  for  doable  rent. 

Plea,  ought  not  to  avow,  «&c. ,  because,  he 
says,  that  the  said  sum  of  111  dollars  and  67 
cents  of  the  rent  aforesaid,  at  the  time  when. 
&c. .  was  not  in  arrear  and  unpaid  to  the  said 
W.  Crammond,  nor  was  any  part  thereof  in 
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arrear,  &c. ,  and  this  he  prays  may  be  inquired 
of  by  the  country,  &c. 

On  the  trial  the  defendant  produced  a  letter 
from  the  plaintiff,  to  the  defendant's  agent, 
agreeing  to  take  the  house  for  one  yeaf,  at  the 
rent  of  120  dollars,  payable  half  yearly,  and 
proved  by  witnesses  that  the  plaintiff  took  the 
house  upon  the  terms  mentioned  in  the  letter, 
and  remained  in  possession  three  years;  that  at 
the  end  of  the  first  year  no  new  express  agree- 
ment was  made,  but  the  plaintiff  continued  in 
possession  with  the  consent  of  the  defendant's 
agent.  The  letter  did  not  contain  any  agree- 
ment for  renewing  the  lease  at  the  end  of  the 
term  by  consent  of  the  parties;  whereupon,  at 
the  prayer  of  the  defendant,  the  court  below 
instructed  the  jury  that  if  they  believed,  from 
the  evidence,  that  the  plaintiff  took  the  house 
for  one  year,  by  his  letter,  and  afterwards,  with 
the  consent  of  the  defendant's  agent,  continued 
to  hold  the  house  for  two  years  longer  under 
the  letter,  and  without  any  new  agreement, 
then  the  defendant  is  entitled  to  recover  on  his 
avowry ;  but  that  if  the  terms  of  the  letter  were 
relinquished,  and  a  new  agreement  made  for 
the  two  years,  the  avowry  was  not  supported 
by  the  evidence. 

*The  plaintiff  also  produced  to  the  [*300 
court,  after  the  verdict  was  rendered  for  the  rent 
in  arrear  as  stated  in  the  avowry,  the  replevin 
bond  given  by  the  plaintiff,  as  evidence  to 
satisfy  the  court,  that  the  defendant  had  dis- 
trained for  more  rent  than  he  had  avowed  for, 
and  more  than  the  jury  had  found  in  arrear, 
and  objected  to  the  rendition  of  Judgment  for 
double  rent  under  the  statute.  But  the  court 
overruled  the  objection,  and  rendered  judg- 
ment, for  double  the  rent  found  in  arrear  by  the 
verdict. 

To  w^hich  opinions  of  the  court  the  plaintiff 
excepted,  and  the  verdict  and  judgment  being 
against  him,  he  brought  his  writ  of  error. 

E.  J.  Lee,  for  the  plaintiff  in  error,  con- 
tended, 

1.  That  it  was  necessary  that  the  landlord, 
on  the  issue  of  no  rent  arrear,  should  prove 
his  title  in  fee,  according  to  the  averment  in 
the  avowry. 

2.  That  he  should  prove  the  demise  as  laid ; 
and  that  the  evidence  in  the  present  case  did 
not  prove  the  demise  stated  in  the  avowry; 
and, 

8.  That  the  landlord  was  not  entitled  to 
double  rent,  because  it  appeared  by  the  penalty 
of  the  replevin  bond  given  by  the  tenant, 
which  was  more  than  double  the  rent  avowed 
for,  that  the  landlord  had  distrained  for  more 
rent  than  was  actually  due.  In  support  of 
these  points  he  cited  Bap.  X  P.  358;  Doug. 
640,  Bristow  V.  Wright;  and  the  Virginia  Laws, 
Ne\c  Bev.  Code,  156. 

Hiort  and  Youngs,  contra. 

A  lease  for  a  year,  and  so  from  year  to  year, 
if  the  tenant  occupies  for  three  years,  may  be 
laid  as  a  demise  for  three  years.  1  I'.  R.  378. 
Birch  V.  Wright;  4  Bar.  Abr.  182. 

The  bill  of  exceptions  does  not  state  that  it 
contains  the  whole  evidence  offered  at  the 
trial. 

The  replevin  bond  was  the  act  of  the  plaint- 
iff himself,  and  he  might  gratuitously  give  a 
bond  in  a  larger  ptmalty  *than  the  law  [*301 
requires.     The  act  of  assembly  says  it  shall  be 
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at  leant  in  double  the  amount  of  the  rent  dis- 
trained for,  but  does  not  say  it  shall  not  be  in 
a  greater  sum.  Besides,  the  bond  does  not  ap- 
pear in  the  record. 

The 'plaintiff's  plea  to  the  avowry  does  not 
deny  the  avowant's  title,  nor  the  demise.  It  is 
simply  the  plea  of  no  rent  arrear,  which  admits 
the  title  and  the  demise,  as  laid  in  the  avowry. 
By  taking  issue  upon  the  rent  arrear,  the  plea 
admits  every  other  allegation  in  the  avowry  of 
the  defendant.  But  ii  it  does  not,  it  is  not 
competent  for  the  tenant  who  has  enjoyed  the 
land,  to  dispute  the  title  under  which  he  held. 
In  ejectment,  possession  alone  is  a  good  title 
against  all  but  the  rightful  owner.  If  the 
plaintiff  would  deny  the  demise  as  laid,  he 
must  plead  non-tenure.  4  Bac.  Abr.  8,  56,  64, 
67,  71,  87,  104;  10  Vi7W7\  48H. 

E.  J.  Lee,  in  reply. 

If  the  defendant  was  not  owner  of  the  land, 
no  rent  was  in  arn*ar  to  him.  The  avowant 
must  prove  his  case  as  laid.  The  case  of  Birch 
0.  Wright  is  not  like  this,  and  the  opinion  of 
Judge  BuUer  is  extrajudicial. 

Marshall,  C?i.  J.  The  only  doubt  is, 
whether  the  plea  of  no  rent  arrear  admits  the 
demise  as  laid  in  the  avowry. 

E.  J.  Lee.  Nothing  in  arrear  is  the  general 
issue  in  an  action  of  debt  for  rent;  and,  like  the 
pleas  nU  debet,  nan  detimit,  and  not  guilty,  puts 
the  avowant  upon  the  proof  of  his  whole  case. 
Qnpp.  688,  Warner  v.  Theobald;  Buller*s  N.  P. 
S0£. 

March  2.  Marshall,  Ch.  J.,  delivered  the 
opinion  of  the  Court  as  follows,  viz. : 

In  this  case  two  errors  are  alleged  by  the 
plaintiff  in  error. 

Ist.  That  the  circuit  court  misdirected  the 
jury. 

302*]  ♦2d.  Tliat  judgment  for  double 
damages  ought  not  to  nave  been  rendered  on 
the  verdict. 

1.  The  avowry,  which  sets  forth  the  title  un- 
der, which  the  distress  was  made,  states  a  lease 
for  three  years  certain.  The  plea  to  this  avowry 
was,  "nothing  in  arrear,"  and  on  this  plea  issue 
was  joined.  At  the  trial  of  the  cause,  the  avow- 
ant gave  in  evidence  a  lease  for  one  year  cer- 
tain, and  a  subsequent  possession  for  two  years. 
On  motion  to  instruct  the  jury  that  this  lease 
did  not  support  the  avowry,  the  court  said, 
that  if  the  jury  should  be  of  opinion  that  the 
subsequent  possession  was  under  the  original 
contract,  and  without  any  new  agreement,  then 
the  avowant  was  entitled  to  recover,  otherwise 
not.  The  jury  found  a  verdict  for  the  avow- 
ant. 

The  lease  stated  in  the  avowry  is  obviously  a 
different  leiise  from  that  which  was  given  in 
evidence.  A  lease  for  three  years  is  not  a  lease 
for  one  year.  But  it  is  contended  that  a  sub- 
sequent possession,  without  any  new  express 
agreement,  amounts  to  an  extension  of  the 
original  lease,  and  for  this  Bacon's  Abridg- 
ment, and  a  dictum  of  Judge  BuUer,  in  the 
case  of  Birch  v.  Wright,  1  Tenn  Rep.  378,  have 
been  cited.  But  those  cases  do  not  prove  the 
point  they  were  supposed  to  establish.  In 
those  cases,  the  ori^nal  terms  of  the  lease  ad- 
mit of  the  extension  which  was  afterwards 
made  by  consent  of  parties.  The  lease  was 
made  for  one  year,  and  afterwards  from  year 
to  year,  as  long  as  both  parties  should  please. 
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The  principle  of  continuance  is  introduced  into 
the  original  contract,  and  the  occupation  for 
three  years  is  evidence  that  the  circumstance 
had  occurred,  by  force  of  which  the  contract 
should  be  a  lease  for  three  years.  But  in  this 
case  the  original  contract  contains  no  principle 
of  continuance.  It  is  for  a  limited  time,  and 
can  only  be  extended  by  a  new  contract,  either 
express  or  implied.  Tjie  lease,  therefore,  of- 
fered in  evidence,  does  not  support  the  avowry. 
But  a  question  on  which  the  court  has  felt 
more  difficulty  is  this:  Does  the  plea  admit 
the  demise,  'or  is  the  avowant  bound  to  prove 
it?  If  the  plea  admits  the  demise,  then,  not- 
withstanding the  variance,  the  verdict  is  right, 
and  *the  court  has  not  erred  in  that  [*303 
part  of  the  opinion  which  is  against  the  party 
taking  the  exception. 

The  issue  gives  notice  to  the  parties  of  the 
point  which  is  to  be  tried,  and  which  the  testi- 
mony must  support.  That  which  is  admitted 
by  the  pleadings  need  not  be  proved.  If  the 
plea  in  this  case  controverts  the  allegation  in 
the  avowry,  that  the  tenant  held  under  a  lea^ae 
for  three  years,  reserving  the  rent  stated  to  be 
reserved,  then  the  avowant  would  be  bound  to 
prove  the  demise  as  laid.  But  if  the  plea  ad- 
mits the  demise,  then  the  avowant  is  not  bound 
to  prove  it.  The  plea  is.  that  the  sum  dis- 
trained for  of  the  rent  aforesaid,  (that  is,  of  the 
rent  claimed  under  the  lease  stated  in  the 
avowry,)  was  not  in  arrear  and  unpaid,  nor 
was  any  part  thereof  in  arrear  and  unpaid,  at 
the  tiine  when  the  distress  was  made,  as  the 
avowant  in  his  avowry  hath  alleged. 

This  plea  avers  the  single  proposition  that 
the  rent  was  not  in  arrear  when  the  distress 
was  made,  and  it  is  this  averment  alone  that 
the  party  making  the  distress  is  to  meet.  The 
averment  that  the  rent  claimed  in  the  avowry 
was  not  in  arrear  when  the  distress  was  made, 
admits  the  contract  by  which  the  rent  might 
accrue,  and  only  denies  that  any  thing,  at  the 
time  of  the  distress,  remained  due  upon  that 
contract.  Upon  principle,  then,  it  would  seem 
that  the  plea  had  dispensed  with  proof  of  the 
demise  laid  in  the  avowry,  by  admitting  it. 

No  case  has  been  foimd  in  which  the  point 
has  been  expressly  decided.  It  is  said  in  Bui- 
ler*s  Nisi  Prius,  p.  6y,  *  *  If  the  plaintiff  plead 
riens  arrih'e  in  bar  to  an  avowry,  be  cannot, 
upon  such  issue,  give  in  evidence  non-tenure;" 
consequently,  the  defendant  cannot  be  required 
to  show  the  tenure;  for  if  it  was  necessary  to 
show  it,  the  tenant  would  be  at  liberty  to  pro- 
duce opposing  testimony. 

It  is  also  laid  down  in  BuUer,  p.  166,  that  in 
covenant  for  non-payment  of  rent,  Hens  in  ar- 
rear, or  payment,  at  the  day,  is  a  good  plea; 
but  riens  in  arrear  generally,  *would  [*o04 
not  be  a  good  plea;  and  the  reason  appears  to 
be,  that  riens  in  arrear  ^nerally  admits  the 
breach  laid  in  the  declaration,  and  that  the  rent 
was  not  paid  on  the  day.  This  principle  is  de- 
cided in  Kitigv.  Saville,  reported  by  Brownlow. 
Nothing  in  arrear  on  the  day  on  which  the  rent 
is  stated  to  have  accrued,  seems  to  be  consid- 
ered as  equivalent  to  payment  on  the  day;  but 
nothing  in  arrear  on  a  subsequent  day  admits 
that  the  covenant  was  broken,  and,  conse- 
quently, admits  the  covenant.  It  is  not  a  good 
plea,  l)ecau8e  it  admits  the  right  of  the  plaintiff 
to  recover  damages.     This  furnishes  a  strong 
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argument  in  favor  of  the  opinion  that  nothing 
in  arrear  on  the  day  when  the  distress  was 
made,  admits  that  the  rent  accrued  as  stated  in 
the  avowry. 

The  case  of  Warjiet'  r.  TheobcUd,  Coipper,  588, 
was  an  action  of  debt  for  rent,  by  an  assignee 
against  an  assignee.  The  plea  of  riens  in  ar- 
reur  was  demurred  to,  and,  consequently,  the 
(|uestion  to  be  decided  by  the  court  was,  not 
what  the  plea  admitted,  but  whether  it  was  a 
bar  to  the  action.  Mr.  Buller  objected  to  this 
plea,  because  the  plaintiff  could  not  come  pre- 
pu^  to  know  what  it  would  be  necessary  to 
prove.  The  defendant  might  object  to  the  as- 
signment, or  give  in  evidence  payment  before 
or  after  action  brought. 

In  answer  to  Buller.  Wood  said,  '*  The  form 
of  the  plea  is  nil  debet,  in  the  present  tense. 
But  in  this  case  rieiis  in  arrere  is  a  fairer  plea 
than  nil  debet ;  because  nU.  debet  puts  the  whole 
declaration  in  issue,  whereas  this  confines  the 
question  to  the  single  fact  whether  such  rent 
was  due." 

In  giving  his  opinion  in  support  of  the  plea, 
Lord  Mansfield  certainly  had  not  in  view  the 
question  now  under  consideration ;  for  he  uses 
expressions  which  would  apply  differently  to 
that  question.  He  says,  "Saying  nothing  is 
due  is  the  same  as  if  he  had  said  nil  debet;" 
and  immediately  adds,  "Besides,  it  is  a  more 
favorable  plea  for  the  plaintiff.  He  must  then 
have  applied  the  first  assertion  solely  to  the 
sufficiency  of  the  plea  as  a  bar,  for  it  could  not 
be  a  more  favorable  plea  for  the  plaintiff,  if  it 
305*]  contested  the  whole  declaration,  *and 
admitted  nothing,  as  is  the  case  with  nU debet." 
He  concludes  with  observing,  "If  the  rent  was 
due,  and  is  not  at  the  tune  of  the  plea,  it  could 
not  have  ceased  to  be  due  by  the  plaintiff's  ac- 
cepting it." 

This  case  appears  to  the  court  to  decide  noth- 
ing further  than  that  the  plea  pleaded  was  a 
gCHo4  bar  to  the  declaration  in  debt  for  rent, 
and  to  leave  the  question,  how  far  it  admits  the 
demise  laid  in  the  avowry,  open  for  considera- 
tion. 

It  is  thought  important  in  the  inquiry,  that 
the  law  appropriates  a  different  plea,  which 
controverts  the  demise,  if  the  tenant  means  to 
contest  it — the  plea  of  nan  demisit. 

The  court  is  of  opinion  that  the  plea  admits 
the  demise ;  and  that  there  is  no  error  in  the 
instruction  given  to  the  jury  which  is  injurious 
to  the  party  taking  the  exception. 

In  the  judgment  for  double  damages,  there 
is  no  error.    The  law  directs  it  positively. 

Jvdgtnent  affirmed  with  costs. 


I^lu6.  306*]  *CH APPEDEL AINE,  Residury  Lega- 
»f  io4j      tee,  AND  CLOSRIVIERRE,  Adm'r  de  bonis 
non,  of  Chafpedelaine,  Complainants, 

tJ 
DECHENAUX,  Executor  of  Dumoussay,  De- 
fendant. 

If  an  account  stated  be  pleaded  In  bar  to  a  bill  In 
ofiuity.  such  plea  will  be  sustained,  except  so  far  as 
the  complainant  shall  show  it  to  be  erroneous. 

ERROR  to  the  circuit  court  for  the  district 
of  Qeorgia,  in  a  suit  in  equity. 
The  bill  states  that  the  complainants'  testa- 
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tor  and  the  defendant's  testator,  together  with 
three  others,  viz.,  Boisfeillet,  DuBignon,  and 
Grand  Closmesle,  became  joint  purchasers  of 
the  islands  of  Bapelo,  Blactbeara,  Jekj»ll  and 
half  of  St.  Catharine,  on  the  coast  of  Georgia ; 
that  Dumoussay  was  the  acting  partner,  and 
kept  all  the  accounts,  &c.  That  an  account  was 
stated  and  si^ed  by  the  two  testators,  Chappe- 
delaine  and  Dumoussay,  on  the  80th  of  April. 
1792,  by  which  the  former  acknowledged  a 
balance  of  667/.  10«.  1.  3-4rf.  due  to  the  latter; 
but  that  the  account  was  erroneous  in  sundry 
items  particularly  set  forth  in  the  bill;  that 
there  were  sundry  debits  which  had  accrued 
since  that  settlement,  and  that  Chappedelaine 
had  been  obliged,  by  a  suit  in  equity,  to  refund 
to  Boisfeillet  a  large  sum  which  Dumoussay  had 
overcharged  him.  That  Dechenaux  was  the 
executor  of  the  estate  of  Chappedelaine  as  well 
as  of  Dumoussay,  and,  as  executor  of  Chappe- 
delaine, had  defended  the  suit  of  Boisfeillet.  The 
bill  contains  a  prayer  that  the  defendant  may 
account  touching  all  moneys  due  on  rectifying 
the  errors ;  and  for  all  other  sums  due  by  Du- 
moussay in  his  lifetime,  not  credited  nor  ac- 
counted for,  or  which  have  come  to  the  hands 
of  the  defendant,  and  that  he  pay  over  such 
balance  as  shall  appear  on  settlement  of  all  a<;- 
counts,  and  for  general  relief.  The  defendant 
pleaded  the  settled  account  in  bar  of  so  much 
of  the  bill  as  sought  to  open  the  account,  and 
by  answer  denied  all  fraud  and  error. 

**Upon  hearing,  the  court  below  or-  [*307 
dered  a  reference  to  auditors,  with  directions 
"  to  make  a  general  statement  of  accounts  be- 
tween the  parties,  rejecting  any  erroneous 
charges  which  may  appear  in  their  settlement, 
and  adding  such  as  may  have  been  omitted." 

The  auditors,  on  the  23d  of  April,  1805,  in- 
stead of  stating  an  account,  reported  that  they 
found  "a  balance  due  from  the  defendant  to 
the  complainants,  including  interest  upon  the 
liquidated  account  up  to  this  date,  fifteen  thou- 
sand five  hundred  and  eighty-six  dollars  and 
twenty-two  cents."  Thejr  stated  that  they  had 
not  taken  into  consideration  a  claim  of  the  com- 
plainants of  1,000/.  which  the  estate  of  Chappe- 
delaine was  condemned  to  pay  to  Boisfeillet  by 
decree  of  the  court,  nor  their  claim  for  indem- 
nity for  damages  said  to  have  been  sustained 
by  sale  of  lands,  conceiving  those  claims  not 
submitted  to  them,  but  reserved  for  the  decision 
of  the  court. 


Note.— An  account  stated  constitutes  a  srood  bar 
to  a  bill  in  equity  to  account,  although  it  will  con- 
stitute no  bar  to  an  action  at  law  for  tiie  same  sub- 
ject matter. 

2  Story's  Eq.  Jur.  9 ISW;  Cooper,  Eq.  PI.  ch.  6.  p. 
277;  Mitford'8  Bq.  PI.  bv  Jeremy,  250, 280 ;  Dawson 
v.  Dawson,  1  Atk.  1;  Taylor  v.  Haylin ;  2  Bro.  Ch. 
H.  310;  Johnson  v.  Curtis,  Id.  iwit;  S.  C  3  Bro.  Cb. 
R.  286;  Bnrk  v.  Brown,  2  Atk.  397, 399;  Sumner  v. 
Thorpe,  2  Atk.  1 ;  Story^s  Eq.  PI.  8  798  to  802 ;  Shirk's 
Appeal,  3  Brewst.  119;  Fowler  v.  Platfs  Adm'r, 
Wright  206. 

If  the  matter  of  defense  originates  in  the  trans- 
action out  of  which  the  cause  of  action  springs, 
and  affords  either  a  legal  or  equitable  defence  to 
it,  and  is  within  the  knowledge  of  the  defendant, 
it  should  be  used  as  a  defense  to  the  original  action; 
and  If  it  is  voluntarily  omitted,  it  would  seem,  on 
principle,  that  it  can  never  be  the  subject  of  a  fresh 
action,  or  aCTord  ground  for  staying  the  proceed- 
ings in  the  original  action. 

Willard's  Eq.  Jur.  a55 ;  Foster  v.  Wood,  8  John. 
Ch.90;  Duncan  V.Lyon,  3  Id.  351;  LeGuln  v.  Gouv- 
ernour,  1  John.  Gas.  436,  and  notes.  Shepherd's  ed. 
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Exceptions  being  taken  to  this  report,  the 
court  ordered  the  auditors  to  "make  a  state- 
ment showing  the  items  of  the  general  account, 
which  they  rejected,  in  whole  or  in  part,  and 
the  reasons  of  their  rejections,  and  also  such 
items  as  were  added  as  omissions,  and  their 
reasons  for  so  doing. " 

In  obedience  to  tnis  order,  the  auditors  made 
an  explanatory  report,  whereupon  the  court  de- 
creed that  604/.  6«.  and  579/.  Ss.  Id.  be  de<iuct- 
ed  from  the  liquidated  account  of  the  30th  of 
April,  1792;  that  interest  be  allowed  on  the 
balance  at  eight  per  cent,  from  that  dat«,  and 
that  the  defendant  pay  out  of  the  assets  that 
balance  and  interest,  and  the  further  sum  of 
3,823  dollars,  being  the  amount  stated  by  the 
auditors  as  having  accrued  since  the  dOth  of 
April,  1792,  and  costs. 

The  errors  assigned  in  the  record  were, 

1.  That  the  bill  was  insufficient  in  law. 

2.  That  the  court  had  not  jurisdiction;  be- 
cause, although  the  bill  states  the  complainants 
to  be  French  citizens,  and  the  defendant  a  citi- 
zen of  Georgia,  yet  the  two  testators  were  citi- 
zens of  Georgia. 

308*]  *B.  That  I.  Trubert,  who  is  stated 
in  the  answer  to  be  residury  legatee  of  Dumous- 
say,  was  not  made  a  party;  and  because  the 
otner  legatees  were  not  made  parties. 

4.  That  the  stated  account  has  been  partially 
opened,  and  abatements  made  to  the  injury  of 
the  legatee. 

5.  That  the  exceptions  to  the  report  of  the 
auditors  ought  to  have  been  sustained. 

P  B.  Key,  for  the  defendant,  on  opening 
the  question  of  jurisdiction,  was  stopped  by  the 
court. 

Marshall,  Ch.  J.  The  present  impression 
of  the  court  is,  that  the  case  is  clearly  within 
the  jurisdiction  of  the  courts  of  the  United 
States.  The  plaintiffs  are  aliens,  and  although 
they  sue  as  trustees,  yet  they  are  entitled  to  sue 
in  the  circuit  court. 

Winder,  for  the  complainants. 

As  to  the  allegation  of  want  of  parties,  it  can 
only  be  noticed  on  being  pleaded.  The  defend- 
ant cannot  now  take  advantage  of  it. 

We  are  not,  in  examining  the  account,  con- 
fined to  tlie  errors  stated  in  the  bill.  But  if  the 
general  nature  of  the  errors  is  stated  in  the  bill, 
U.  is  sufficient;  and  if  such  errors  are  proved,  it 
is  sufficient  to  set  aside  the  account  as  a  bar, 
and  to  have  it  referred  to  auditors ;  who  are  not 
confined  to  the  precise  errors  alleged  in  the  bill. 

Marshall,  Ch.  J.,  said  he  understood  the 
practice  in  chancery  to  be,  that  the  court  will 
notice  only  those  errors  in  the  report  of  the  au- 
ditors which  appear  upon  the  face  of  the  report, 
or  those  expressly  set  down  in  the  exceptions; 
and  then  the  evidence  on  which  the  items  were 
allowed  miLst  appear  on  the  record. 

Harper  and  P.  B.  Key,  for  the  defendant, 
contended. 

That  an  account  stated  and  settled  by  the 
parties  was  conclasive,  imless  the  party  com- 
309*]  plaining  can  show  fraud  *or  error;  and 
upon  him  lies  the  burden  of  proof.  That  when 
a  defendant  relies  upon  an  account  stated,  he 
shall  never  be  comi>elled  to  go  into  a  general 
account.  The  settled  account  can  only  be 
opened  to  the  extent  of  the  items  charged  as 
erroneous.  S  Atk.  1,  Summer  r.  Thorpe;  2 
Vez.  666,  Pitt  r.  CholTrwndely . 
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March  4.  Marshall,  Ch.  J.,  delivered  the 
opinion  of  the  court  as  follows: 

The  bill  in  this  case  is  brought  to  set  aside  a 
stated  account  which  was  signed  by  Dumoussay 
and  Chappedelaine,  in  July,  1792^  on  the  sug- 
^tion  of  fraud  on  the  part  of  Dumoussay:  or, 
if  it  be  not  set  aside,  to  correct  its  errors,  and 
to  obtain  a  settlement  of  transactions  subse- 
quent to  that  account. 

The  stated  account  is  pleaded  in  bar  of  so 
much  of  the  bill  as  requires  that  the  subject 
should  again  be  opened,  and  the  particular  er- 
rors assip^ned,  with  the  exception  of  one  in 
the  addition,  are  denied  in  the  answer. 

That  the  plea  in  bar  must  he  sustained,  ex- 
cept so  far  }is  it  may  be  in  the  power  of  tlie 
representatives  of  Chappedelaine  to  show  clear- 
ly that  errors  have  been  committed,  is  a  propo- 
sition about  which  no  member  of  the  court  has 
doubted  for  an  instant.  No  practice  could  he 
more  dangerous  than  that  of  opening  accounts 
which  the  parties  themselves  have  adjusted,  on 
suggestion  supported  by  doubtful  or  by  only 
probable  testimony,  aui  if  palpable  errors 
be  shown,  errors  which  cannot  be  misunder- 
stood, the  settlement  must  so  far  be  considere<l 
as  made  upon  absolute  mistake  or  imposition, 
and  ought  not  to  be  obligatory  on  the  injurecl 
party  or  his  representatives,  because  such  items 
cannot  be  supposed  to  have  received  his  assent. 
The  whole  labor  of  proof  lies  upon  the  party 
objecting  to  the  account,  and  errors  which  he 
does  not  plainly  establish  cannot  be  supposed 
to  exist.  Upon  this  principle,  the  report  of  the 
auditors  in  this  case,  and  the  exceptions  to  that 
report,  *bo  f ar  as  respects  the  stated  [*310 
account,  are  to  be  considered. 

The  first  exception  relates  only  to  the  man- 
ner in  which  the  auditors  understood  the  order 
referring  the  accounts  to  them,  and  need  not 
be  considered,  since  the  sole  inquiry  will  be, 
whether  they  have  in  fact  made  any  deduction 
from  the  stated  account  which  was  not  war- 
ranted by  the  interlocutory  order,  an  order 
made  on  the  principles  which  this  court  has  al- 
ready declared  to  be  correct. 

The  second  exception  refers  to  the  particular 
deductions  made  by  the  auditors.  The  first  is, 
that  the  item  in  the  stated  account  of  604/.  6#r. 
5(f.  is  reduced  to  333/.  0».  8rf. 

The  stated  account  between  the  parties,  mark- 
ed in  the  proceedings  as  the  exhibit  A.  con- 
tains this  item,  and  states  it  to  be  one-fifth  of 
the  expenses  for  disbursements  on  the  island  of 
Sapelo,  which  was  the  joint  property  of  a  com- 
pany consisting  of  five,  of  wliich  Dumoussay 
&  Chai)i>edelaiue  were  partners.  The  items 
which  composed  this  general  account  are  all 
contained  in  exhibit  F.  stated  by  Dumoussay 
on  the  3d  of  May,  1792,  and  assented  to  by 
Chappedelaine  on  the  23d  of  July,  1792,  when 
the  stated  account  was  signed.  The  total  of 
those  disbursements  is  4,223/.  3«.  8 1-2<I.  and  the 
balance  upon  the  account  is  3,021/.  12ii.  1  \%d. 
the  fifth  of  which  is  604/.  %8.  M. 

In  their  explanatory  report  the  auditors  say 
that  they  took  as  the  basis  of  this  reduction  ah 
account  sc>ttlcd  by  auditors  in  a  suit  decided  in 
the  circuit  court  of  Georgia,  which  was  insti- 
tuted by  Boisfeillet.  one  of  the  absent  partners 
against  Dechenaux,  who  w^as  executor  both  of 
Dumoussay  and  Chappedelaine.  The  auditors 
in  that  case  were  examined,  and  they  depose 
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that  their  corrections  were  made  on  the  proof 
of  double  entries,  false  charges,  omissions  ac- 
knowledged by  the  executor  of  Dumoussay, 
and  charges  not  proper  to  be  made  against 
Boisfeillet. 

This  testimony  would  of  itself  be  sufficient 
to  convince  the  "court  that  injustice  was  done 
^}11»]  in  the  settlement  *of  July,  1792,  but 
would    not    show  explicitly    the   amount    of 
that  injustice,  and  enable  them  to  say  what ! 
<leductions .from  that  settlement  ought  to  be: 
allowed,  because,  as  was  well  observed  by  the  < 
<ouns<>l  for  Dechenaux,  items  might  l)e  proper- 
ly chargeable  to  Chappedelaine,  of  which  Bois- 
feillet  ought  not  to  bear  a  part. 

The  court,  therefore,  sought,  in  the  docu- 
ments connected  with  the  report,  for  that  more 
explicit  information. 

Upon  looking  into  the  exhibit  F.  there  are, 
upon  the  face  of  the  paper,  obvious  errors, 
which  demonstrate  the  incorrectness  of  that 
statement,  and  the  excessive  inattention  of  Chap- 
pedelaine. 

The  first  item  on  the  debit  side  of  this  exhib- 
it, is  the  sum  of  3,571^.  Ss.  81 -2d  disbursed  for 
iSapelo.  The  funds  for  this  disbursement  were 
in  part  in  the  hands  of  Dumoussay,  as  the  rem- 
nant of  advances  previously  made  by  the  part- 
ners. To  this  remnant  he  states  himself  to  have 
added  2,368/.  12s.  0  l'2d.  from  his  private  funds. 
On  this  advance  made  by  himself  in  Georgia, 
he  charges  the  company  15  per  cent.,  amount- 
ing to  354/. ,  on  account  of  the  difference  of  ex- 
clmnge  between  money  in  France  and  in  Geor- 
jpa,  or,  as  he  expresses  it,  for  exchange,  freight 
4ind  insurance. 

This  charge  has  been  rejected  in  the  accounts 
of  all  the  partners  for  many  obvious  reasons. 
It  is  sutficient  to  observe,  that  as  this  money 
was  advanced  in  Greorgia  by  Dumoussay,  and 
re^mid  to  him  in  Georgia  by  the  partners',  there 
wtis  218  much  reason  for  making  these  charges 
on  the  repayment,  as  on  the  original  advance ; 
and  with  respect  to  Chappedelaine,  it  is  still 
more  inadmissible,  because  he  had  previously 
advanced  his  portion  of  this  money  to  Dumous- 
sjiy.  and  had  allowed  him  15  percent,  for  these 
<'li:irge8,  in  a  deduction  from  that  advance,  so 
that  this  charge,  with  respect  to  Chappedelaine, 
is  double. 

The  third  iteha  in  this  exhibit  is  a  charge  of 
299/.  as  one  year's  interest  on  2,368/.  12«.  0  l-2d. 
This  Is  more  than  double  the  real  amount  of 
interest. 

45 1 2*]  *There  is  also  in  the  credit  side  of 
the  account,  an  error  of  100/.  in  the  addition. 
ThV  errors  apparent  on  the  face  of  the  exhibit 
F.  amount  to  611/.,  and  these  errors  are  of  such 
a  description  as  strongly  to  characterize  the 
state<l  account  of  July,  1792. 

In  the  account  stated  b}'  the  auditors,  there 
are  omLssions  of  moneys  received  by  Dumous- 
say, and  admitted  to  be  chargeable  to  him  in 
this  account  with  the  company,  amounting  to 
189/.  10«.  Hkl. 

The  account  containing  these  incontestable 
errors  was  submitted  to  auditors,  and  still 
further  reduced  by  them.  Several  of  the  small 
errors  which  they  have  detected  are  perceived, 
Imt  the  whole  cannot  be  traced  by  this  court, 
without  engaging  in  the  laborious  task  of  au- 
ditors, which  IS  incompatible  with  their  duties. 
To  that  account  the  executor  of  Dumoassay, 
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who  was  also  the  executor  of  Chappedelaine, 
was  a  party,  and  had  a  right,  with  respect  to 
Boisfeillet,  to  rely  upon  the  stated  account  of 
July,  1792,  signed  by  Chappedelaine,  because 
Chappedelaine  was  the  attorney  in  fact  of 
Boisfeillet,  and  because  Boisfeillet  had  sanction- 
ed that  settlement,  and  had  assumed  the  pay- 
ment of  his  part.  Yet  in  that  case  the  deduc- 
tions from  that  account  were  made  which  the 
auditors  in  this  case  have  taken  as  the  basis  of 
their  settlement,  and  those  deductions  were 
made  in  consequence  of  double  entries,  false 
charges,  and  charges  not  admissible  against 
Boisfeillet. 

The  great  difficulty  in  admitting  such  an 
accoimt,  under  such  circumstances,'  consists  in 
the  uncertainty  of  the  amount  of  thase  charges 
which  were  rejected  as  being  inapplicable  to 
Boisfeillet.  This  difficulty  is  removed,  in  a  great 
measure,  bv  inspecting  the  report  in  the  present 
case.  In  that  report,  the  auaitors  take  up  the 
items  which  were  rejected  on  this  principle, 
and  charge  them  to  Chappedelaine ;  so  that,  in 
truth,  the  alterations  made  in  this  item  arc  all 
founded  on  errors  which  the  auditors  have 
corrected. 

The  second  item  of  this  exseption  is,  that  the 
auditors  reduced  the  sum  of  336/.  16^.  Sd.  ad- 
mitted in  the  stated  account,  as  beiiig  one- 
fourth  of  the  purchase  and  expense  of  .ftkyll, 
to  311/.  9«.  6d. ,  making  a  difference  of  25/.  78.  2d, 

*This  item  in  the  exhibit  A.  which  [*313 
is  the  stated  account,  is  the  result  of  the  ex- 
hibit G.,  which  is  the  account  of  Jekyll,  as 
settled  between  Dumoussay  and  Chappedelaine. 
There  is  an  obvious  error  of  4/.  19».  lOd.  in  the 
division  of  3/.  10s.  in  the  hire  of  negroes,  and 
the  residue  of  the  sum  deducted  is  on  account 
of  the  same  charges  on  the  moneys  advanced 
for  Jekyll,  which  were  made  on  the  moneys 
advanced  for  Sapelo,  and  which  are  rejected 
for  the  same  reasons  which  were  assigned  for 
their  rejection  in  that  item  of  the  account. 

The  auditors  also  reduced  the  sum  of  990/. 
8«.  Id.,  assumed  by  Chappedelaine  for  Bois- 
feillet. to  the  sum  of  410/.,  making  a  difference 
of  580/.  3s.  Id.  Nothing  can  be  more  obvious 
than  the  propriety  of  this  reduction.  Dumous- 
say charges  Chappedelaine  with  the  debt  of 
Boisfeillet,  amounting,  as  he  says,  to  990/.  9s. 
Id.,  which  Chappedelaine  assumes  as  the  attor- 
ney of  Boisfeillet.  In  a  suit  to  which  the 
executor  of  Dumoussay  is  a  party,  this  debt 
appears  to  have  been  only  410/.  !No  man  can 
hesitate  to  admit  that  Chappedelaine  must  have 
credit  with  Dumoussay  for  the  difference  be- 
tween the  sum  alleged  to  be  due,  and  the  sum 
actually  due  from  Boisfeillet. 

The  auditors  also  struck  out  of  the  stat- 
ed account  the  sum  of  554/.  9j(.  4d.  assumed 
by  Chappedelaine  for  one  of  the  absent  part- 
ners, tliat  being  considered  by  mistake  as  the 
share  of  that  absent  partner  in  the  expenses  of 
Sapelo.  The  sum  actually  due  by  that  partner 
was  afterwards  paid  by  himself  to  the  executor 
of  Dumoussay^  The  court  is  satisfied,  from 
the  evidence,  that  this  payment  w^as  made  to 
Dechenaux  as  the  executor  of  Dumoussay.  The 
jissumpsit  of  Chappedelaine  was  easentially  aa 
security  for  the  aliscnt  partner,  who  still  re- 
mained a  debtor ;  and  when  the  principal  did 
hiuLself  pay  what  he  owed  to  the  original  cred- 
itor, the  ujHsumpsit  of  Chappedelaine  was  of 
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no  further  obligation.  Although  this  was  not 
an  error  in  the  account  when  settled,  except  so 
far  as  this  charge  exceeded  the  sum  with  which 
the  absent  partner  was  really  chargeable,  yet  it 
becomas  an  item  which  can  no  longer  be  re- 
tained as  a  charge  against  Chappedelaine,  and 
314*]  in  reforming  *their  accounts,  it  must  be 
excluded  from  them. 

Tliere  is  also  added  to  the  credits  of  Chap- 
pedelaine the  sum  of  261.  ISs.  which  the  audi- 
tors state  to  be  the  difference  between  the 
amount  of  a  receipt  given  by  Dumoussay  and 
the  sum  actually  debited  to  him  in  the  accounts 
between  the  parties. 

These  several  errors  make  up  the  sum  of  1,457/. 
Ss.  4d.  from  which  is  to  be  deducted  the  sum 
of  667/.  10«.  1  8-4d.,  admitted  on  the  staled  ac- 
count to  be  due  from  ChapiK-delaine  to  Dumous- 
say. The  balance  standing  to  the  credit  of 
Chappedelaine  would  be,  on  the  80th  of  April, 
1792,  789/.  18*.  2  l-4d. 

The  auditors  state  this  balance  at  1,346/.  10«. 
Id.  But  from  this  balance  reported  by  the 
auditors  is  to  be  taken  the  sum  of  805/.  VSs.  al- 
lowed by  Chappedelaine  on  the  repayment  in 
Georgia  of  money  lent  by  him  to  Dumoussay  in 
France.  This  sum  has  been  disallowed  by  the 
auditors,  but  was  allowed  by  the  circuit  court, 
and  is  allowed  by  this  court.  This  would  re- 
duce the  report  of  the  auditors  to  1,080/.  17». 
7c/.  exceeding  the  balance  which  is  here  sup- 
posed, by  the  sum  of  240/.  19«.  4  8-4rf. 

The  greatest  part  of  this  excess  is  produced 
by  one-third  of  merchandise  sold  and  not  en- 
tered in  the  account,  and  bv  a  credit  for  con- 
tinuing interest  up  to  the  30th  of  April,  1792, 
on  Chappedelaine's  money  in  the  hands  of 
Dumoussay,  which  credits  had  been  omitted  in 
the  stated  account  without  any  apparent  reason, 
and  must,  therefore,  have  been  among  the  nu- 
merous inaccuracies  of  that  account.  The  resi- 
due of  this  excess  is  said  by  the  auditors  to  be 
produced  by  numerous  minute  errors  detected 
by  a  laborious  investigation  of  all  the  accounts 
between  the  parties.  This  court  cannot  pursue 
them  in  that  investigation.  But  in  a  case  so 
replete  with  errors,  which  mark  excessive  neg- 
ligence on  the  one  side,  and  which  can  scarcely 
be  ascribed  to  mistake  on  the  other,  the  court 
is 'of  opinion  that  the  report  of  the  auditors 
stating  that  these  corrections  were  made  on  the 
inspection  of  the  vouchers  and  entries  which 
3l6*]  *were  laid  before  them  ought  to  be  re- 
ceived, unless  the  person  taking  the  exception 
had  himself  required  the  testimony  on  any  par- 
ticular point  to  which  he  objected  to  be  sub- 
mitted to  the  court,  or  had  required  a  special 
statement  from  the  auditors,  exhibiting  the 
reasons  for  their  opinion  on  the  particular  point. 

The  balance  due  to  Chappedelaine  on  the  80th 
of  April,  1792,  is  so  much  of  the  loan  made  by 
him  to  Dumoussay  in  France,  which  remains 
unpaid.  By  the  contract  between  the  parties, 
that  loan  was  to  carry  an  interest  of  six  per 
cent,  per  annum  until  paid.  The  court,  there- 
fore, cannot  consider  it  as  a  claim  on  an  un- 
settled account,  or  as  carrying  interest  at  the 
rate  established  in  Georgia.  It  is  still  governed 
by  the  law  of  the  contract,  and  must  carry  in- 
terest at  the  rate  of  six  per  cent,  per  annum. 

To  the  report,  so  far  as  it  respects  the  ac- 
counts subsequent  to  the  80th  of  April,  1792, 
a  general  exception  is  taken,  which  issufflcient- 
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ly  repelled  by  the  answer  of  the  auditors.  They 
say,  if  in  the  opinion  of.  the  defendant  below 
the  auditors  admitted  any  charge  against  Du- 
moussay which  was  not  sufficiently  supported 
by  testimony,  he  ought  to  have  obtained  a  special 
statement  from  the  auditors,  or  have  made  a  s)>e- 
cial  exception,  which  would  bring  the  testimony 
on  the  particular  point  before  the  court.  ThV 
only  objection  which  the  court  can  notice,  ik 
the  allegation  in  the  exception  that  the  auditors, 
have  proceeded  on  accounts  renderecl  by  Decli- 
enaux,  without  allowing  him  a  credit  which  be 
claimed  in  those  accounts.  That  credit  is  tlie 
balance:  appearing  to  be  due  to  Dumoussay  by 
the  stated  account  of  July,  1792.'  But  that 
balance  was  entirely  chan^^.  The  item  wiis 
fully  disproved  by  the  testimony  laid  before  t  be 
auditors.  Dechenaux  did  not  then  withdraw 
bis  account,  and  require  the  plaintiff  below  to 
support  his  claims  by  other  vouchers.  It  wiis 
clearly  in  the  power  of  the  plaintiff  to  have- 
done  this,  for  he  might  have  forced  Dechenaux 
to  produce  the  entries  and  vouchers  from  whicli 
he  had  made  out  the  account  exhibited  by  him- 
self. By  leaving  this  account  with  the  audi- 
tors without  objection,  he  acquiesced  in  their 
considering  as  correct  the  items  it  admitted. 

*This  bill  was  brought  to  correct  the  [*31  €i- 
stated  account  of  July,  1792,  and  to  settle  the 
accounts  between  the  parties  subsequent  to  that 
period.  The  defendant  exhibits  the  accounts 
subsequent  to  that  period,  but  claims  to  set 
against  them  the  balance  due  to  his  testator  un- 
der the  settlement  of  1 792.  On  those  subsequent 
accounts,  that  balance  has  no  influence.  Bv 
introducing  it  into  an  account  he  was  compel- 
lable to  render,  he  cannot  destroy  the  edffect  of 
that  account.  Had  he  intended  to  rely  on  Uiis 
circumstance,  he  ought  to  have  made  the  point 
before  the  auditors,  and  thus  have  enablea  the 
plaintiff  to  take  other  measures  to  substantiate 
his  claim.  The  auditors  say,  they  ''admitted 
the  account  presented  by  the  defendant;*'  bui 
this  must  be  understood  with  the  exception  of 
the  balance  which  he  claimed  under  the  settle- 
ment of  July,  1792.  It  does  not  appear,  from 
their  report,  that  the  claims  of  the  plaintiff  bel- 
low rested  on  that  account  so  far  as  it  went :. 
but  it  is  probable  that  further  research  was 
deemed  unnecessary.  The  court  cannot  say 
that  in  this  the  auditors  erred. 

The  decree  of  the  circuit  court  is  affirmed,  s<> 
far  as  it  accords  with  this  opinion,  and  is  re- 
vei*sed  as  to  the  residue. 

Distinguished— 1  Sum.  583. 
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Wash.  352 ;  1  Bald.  418 ;  Id.  540. 


THE  UNITED  STATES  v.  MDOWELL 

In  deciding  whether  the  matter  in  dispute  be 
sufficient  to  sustain  the  Jurisdiction  of  this  court, 
it  will  look  to  the  sum  due  upon  the  condition  of 
ihe  bond,  and  not  to  the  penalty. 

ERROR  to  the  district  court  for  the  district 
of  Kentucky,  in  an  action  of  debt  for  twenty 
thousand  dollars,  the  penalty  of  an  official  bond 
given  by  tlie  defendant,  as  marshal  of  that  dis- 
trict, for  the  faithful  execution  of  the  duties  oi 
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his  office  by  himself  and  his  deputies.    The  de- 
fendant pleaded  performance  generally.     The  j 
United  States,  in  their  replication,  assigned  a 
special  breach  of  the  condition  of  the  bond,  in 
not  paying  over  to  the  United  States  the  sum , 
31 7f  jof  three  himdred  and  twenty-eight  ♦dol- 
lars. *  The  Judgment   below  was  against  the  \ 
United  States,  who  sued  out  the  present  writ ; 
of  error. 

But  this  court,  without  argument,  decided 
that  it  had  no  jurisdiction,  the  matter  in  dis- 
pute being  of  less  value  than  2,000  dollars. 


Cited-4  Wash.  327. 


THE  MAYOR  AND  COMMONALTY   OF 

ALEXANDRIA 

r. 

PATTEN  AND  OTHERS. 


rf  the  debtor  at  the  time  of  pnyment  doe:)  not  d1> 
rect  to  which  account  the  payment  Bhall  be  applied, 
the  creditor  may  at  any  time  apply  it  to  which  ac- 
count he  pleases. 


ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria,  in  an  action 
of  debt  brought  by  tlie  mayor  and  commonalty 
of  Alexandria,  for  the  use  of  John  0.  Ladd, 
against  Thomas  Patten  and  his  sureties,  on  a 
bond  given  for  the  performance  of  his  duty  as 
vendue-master. 

The  object  of  the  suit  was  to  recover  a  sum 
of  money  alleged  to  remain  in  his  hands  as  ven- 
due-master on  account  of  goods  sold  for  Ladd. 
Patten  was  also  the  debtor  of  Ladd  for  goods 
sold  by  him  to  Patten,  who  gave  in  evidence 
payments  which  exceeded  the  amount  due  up- 
on the  latter  account,  and  which,  if  applied  to 
the  former  account,  would  nearly,  if  not  en- 
tirely, discharge  that  debt.  The  payments  were 
attended  by  circumstances  which  the  defendants 
considered  as  evidence  of  a  clear  intention  to 
appl}'  them  to  the  debt  due  from  Patten  as  ven- 
due-master: "whereupon  the  counsel  for  the 
plaintiffs  prayed  the  opinion  of  the  court 
whether,  from  the  manner  in  which  the  pay- 
ments were  made  as  aforesaid,  the  said  John  G. 
Ladd  had  not  a  right  to  apply  so  much  of  the 
money,  paid  to  him  as  aforesaid,  as  would  dis- 
charge the  debt  due  to  him  as  aforesaid,  for 
goods  sold  as  aforesaid,  to  the  said  Thomas  Pat- 
ten, to  the  discharge  of  the  same.  Whereupon 
the  court  instructed  the  jury,  that  if  they  should 
be  satistied  by  the  evidence  that  the  payments 
of  the  money  by  the  defendant  Patten  were 
318*]  *made  on  account  of  the  goods  sold  at 
vendue,  and  so  understood  by  lx)th  parties  at 
the  time  of  the  payments,  they  must  be  applied 
to  that  account. 

"  If  Mr.  Patten,  at  the  time  of  paying  the 
money,  did  not  direct  to  which  account  it 
should  be  applied,  and  if  it  was  not  understood 
by  the  parties  at  the  time  of  payment,  on  which 
account  it  was  made,  the  plaintiff  had  a  ri^ht 
immediately  to  make  the  application  to  which 
account  he  pleased;  but  such  application  must 
have  been  recent,  and  before  any  alteration  had 
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taken  place  in  the  circumstances  of  Mr.  Pat- 
ten. 

"  If  neither  of  the  parties  made  the  applica- 
tion as  aforesaid,  and  if  the  parties  did  not  then 
understand  on  which  account  it  was  made,  then 
the  payments  ought  in  law  to  be  applied  to  the 
discharge  of  the  vendue  account,  the  nou-pjiy- 
ment  of  which  is  alleged  as  the  breach  of  the 
bond  upon  which  the  present  suit  is  brought/* 

To  this  opinion  the  plaintiffs  excepted,  and, 
the  verdict  and  judgment  being  against  them,, 
brought  their  writ  of  error. 

Swann,  for  the  plaintiffs  in  error,  contende<l, 
that  where  there  are  different  debts  due  by  a 
debtor  to  his  creditor,  and  a  payment  be  made 
generally  on  account,  the  cretlitor  has  a  right 
to  apply  the  payment,  whenever  he  pleases,  to 
which  account  he  pleases,  and  cited  the  case  of 
Offddard  r.  Oax,  ^  Strn.  1194. 

Youngs,  contra. 

It  is  admitted  that  the  defendant  had  the 
right  at  the  time  of  payment  to  direct  its  appli- 
cation, and  that  if  he  did  not  then  exercise  that 
right,  it  devolved  upon  the  plaintiff.  But  the 
question  is,  when  is  the  plaintiff  to  exercise  the 
rio:ht?  Can  he,  at  any  indefinite  period 
alter  the  payment,  and  under  any  change  of 
circumstances,  apply  the  payment  is  he  pleases? 
Can  he,  at  the  moment  of  trial,  when  the  de- 
fendant produces  evidence  of  payments,  say,  I 
choose  to  apply  these  payments  to  the  other 
account?  The  rules  of  law  are  all  founded  in 
reason.  Some  reasonable  limit  must  be  sup- 
posed to  the  *exercise  of  this  right.  [*31l> 
In  the  present  case  the  interests  of  third  per- 
sons are  involved.  The  sureties  may  have  l)een 
lulled  into  security  by  the  evidence  of  theso 
pavments. 

The  court  below  was  bound  to  decide  acord- 
ing  to  the  laws  of  Virginia,  which  have  been 
adopted  by  Congress  for  the  government  of  the 
county  of  Alexandria. 

The  law  is  conclusively  settled  in  Virginia, 
by  the  highest  tribunal  in  that  state,  in  the  case 
of  Braxton  r.  Southerlanff,  1  Wash.  133,  where 
the  president  of  the  court  of  appeals,  in  de- 
livering the  opinion  of  the  court,  says,  "Al- 
though, if  the  debtor  neglect  to  make  the  aj)- 
plication  at  the  time  of  payment,  the  elec- 
tion is  then  cast  upon  the  creditor,  yet  it  is  in- 
cumbent upon  the  latter,  in  such  a  case,  to 
make  a  recent  application,  by  entries  in  Iwoks 
or  papers,  and  not  to  keep  parties  and  securi- 
ties in  suspense,  changing  their  situation  from 
time  to  time,  as  his  interest, governed  by  events, 
might  dictate."  And  upon  this  principle  th(» 
decree  of  the  court  in  that  case  was  founded. 
It  was  not  a  mere  dictum,  but  the  very  ground 
of  the  court's  decision.  This,  then,  being  the 
law  of  Virginia,  the  court  below  was  bound 
by  it. 

If  the  opinion  of  the  court  of  apjH*als  of  Vir- 
ginia needed  support,  it  would  be  founti  in  ^' 
Pothier  07i  Obligations,  4S,  who  givers  it  as  a  nile 
of  the  civil  law,  that ' '  when  the  debtor  in  pay- 
ing makes  no  application,  the  creditor,  to 
whom  money  is  due  for  different  causes,  may 
apply  it  to  the  discharge  of  which  ho  pleases.*' 
But  he  goes  on  to  say.  *'  It  is  neces.siiry,  1st. 
That  this  application  should  have  been  made 
at  the  time;  and,  2d.  That  the  application  which 
the  creditor  makes  should  be  eciuituble,"    An- 
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other  rulo,  in  p.  49,  is,  that  "  when  the  applica- 
tion has  not  been  mnde  either  by  the  debtor  or 
the  creditor,  tlie  n])plication  ought  to  he  made 
to  that  debt  wliich  the  debtor  had,  at  the  time, 
most  interest  to  discharge."  And  88  a  corol- 
hiry,  he  >iays,  '*  The  application  is  made  rather 
to  the  debt,  for  which  the  debtor  has  given  a 
«uretv,  than  to  those  which  he  owes  alone. 
The  reason  is,  that  in  paying  the  former  he 
dihcharges  himsi*lf  towards  two  creditors — his 
principal  creditor,  and  his  surety  whom  he  is 
lK)und  to  indemnify.*' 

320*]  *These  principles  are  confirmed  bj^ 
1  DotiMt,  :^S7,  tit.  be  Solutwm. 

The  case  of  Ooddard  v.  Cox,  cited  for  the 
plaintiff vS.  i.s  a  mere  7im  priitg  case  before 
Chief  Justice  Lee,  in  Middlesex;  and  it  only 
decides  the  principle,  that  where  a  defendant 
is  indebted  to  the  plaintiff  on  two  simple  con- 
tracts of  equal  dignity  and  of  the  same  nature, 
and  for  neither  of  which  is  any  other  person 
l)ound,  and  the  payment  is  made  generally  on 
account,  without  anj'  application  naving  been 
made  by  the  defendant,  the  right  to  maKe  the 
application  devolves  on  the  plaintiff.  It  does 
not  decide  the  question  now  before  the  court, 
which  is,  whether  the  plaintiff  is  not  bound  to 
make  a  recent  application  in  cases  where  the 
interests  of  sureties  are  concerned. 

All  the  cases  in  which  the  plaintiff  has  been 
IK'rmitted  at  law  to  make  his  election,  are  cases 
where  the  debts  were  of  equal  dignity  and  of  a 
similar  nature,  and  where  it  did  not  appear  to 
he  important  to  the  debtor,  or  any  other  person, 
to  which  debt  the  payment  should  be  applied. 
Esp.  N.  P.  i*:29. 

There  is,  m  truth,  no  difference  in  principle 
l>etween  the  rule  in  equity  and  the  rule  at  law, 
as  to  the  application  of  payments. 

March  7.  Marshall,  Ch.  »/.,  after  stating 
the  case,  delivered  the  opinion  of  the  court,  as 
follows : 

It  is  a  clear  principle  of  law,  that  a  person 
owing  money  on  two  several  accounts,  as  upon 
l)ond  and  simple  contract,  may  elect  to  apply 
his  payments  to  which  account  he  pleases;  but  if 
he  fails  to  make  the  application,  the  election 
passes  from  him  to  tlie  creditor.  No  principle 
is  recollected  which  obliges  the  creditor  to 
make  this  election  immediately.  After  having 
made  it  he  is  l^und  by  it ;  but  until  he  makes  it 
he  is  free  to  credit  either  the  bond  or  simple 
•contract. 

321*]  *Unque8tionably,  circumstances  may 
occur,  and  perhaps  did  occur  in  this  case, 
which  would  be  equivalent  to  the  declaration 
of  his  election  on  the  part  of  the  debtor,  and, 
therefore,  the  court  was  correct  in  instructing 
the  jury,  that  if  they  should  be  satisfied  that 
the  payments  were  understood  to  be  mtide  on 
4iccount  of  the  goods  sold  at  vendue,  they 
ought  to  apply  them  to  the  discharge  of  that 
account;  but  in  declaring  that  the  election, 
which  they  supposed  U^  devolve  on  the  plaint- 
iff if  the  application  of  the  money  was  not 
underst(K)d  at  the  time  by  the  parties,  was  lost 
if  not  immediately  exercised,  that  court  erred. 

Their  judgment,  therefore,  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


S.  ('.  1  Am.  Load.  CaM.lSJ. 

i'ited    5  Pet.  310;  7  How.  flOl;  1  Wood.  &  M.  1«S. 


DAWSON'S  LESSEE 
GODFREY. 


A  person  bom  in  England  before  the  year  177.% 
and  who  always  resided  there,  and  never  was  in  the 
United  States,  Is  an  alien,  and  could  not.,in  the  year 
1709,  take  lands  in  Maryland  by  descent  from  a  citi- 
zen of  the  United  States. 


ERROR  to  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Wasliington. 

Russel  Lee,  a  citizen  of  the  Unit^  States,  in 
the  year  1798,  died  seized  in  fee  of  a  tract  of 
lana  called  Argyle,  CowfiU  and  Lorn,  situated 
in  that  part  of  the  District  of  Columbia  which 
was  ceded  to  the  United  States  bv  the  state  of 
Maryland.  Mrs.  Dawson,  the  lessor  of  the 
plaintiff,  would  be  entitled  to  the  land  by  de- 
scent, unless  prevented  by  the  application  of 
the  principle  of  alienage.  She  was  liom  in 
England  before  the  year  1775,  always  remained 
a  British  subject,  and  was  never  in  the  United 
States. 

The  court  below  instructed  the  jiuy  that  she 
was  an  alien,  and  could  not  take  the  land  by  de- 
scent from  Russel  Lee  in  the  year  1798. 

The  (question  having  been  fully  argued,  but 
not  decided,  in  the  cases  of  Lcmtberfa  Letaee 
V.  Paine,  (ante,  ttd.  *S,  p.  97,)  and  [*322 
M*Ilcaine  c.  Coxe-%  Le99ee,  (ante,  vol,  2,  p.  €S(),) 
the  counsel  (viz. ,  Morsell  and  Jones,  for  the 
plaintiff  in  error,  and  P.  B.  Key,  for  the  de- 
fendant) agreed  to  submit  it  to  the  court  with- 
out further  argument. 

Johnson.  J.,^  delivered  the  opinion  of  the 
court,  as  follows: 

This  case  rests  upon  the  single  question, 
whether  a  subject  of  Great  Britain,  bom  before 
the  declaration  of  independence,  can  now  in- 
herit lands  in  this  country?  The  general  doc- 
trine is  admitted,  that  in  the  state  of  Maryland, 
in  which  the  land  lies,  an  alien  cannot  take  by 
descent;  but  it  is  contended,  upon  the  doctrine 
laid  down  in  Calrin's  Catie,  that  the  rights  of 
the  antenati  of  Great  Britain  formed  an  excep- 
tion from  the  general  rule.  The  point  decided 
in  the  case  of  Ualmn  was,  that  a  S<x)t8man,  born 
after  the  union,  could  inherit  lands  in  England. 
It  is  evident  that  this  case  is  not  directly  in 
point,  for  the  only  objection  here  to  the  right  of 
recovery  did  not  exist  in  Calvin's  case,  as,  wheth- 
er in  England  or  in  Scotland,  he  was  equally 
bound  in  allegiance  to  the  King  of  Great  Brit- 
ain. It  would  be  a  contradiction  in  terms  to 
contend  that  Dawson  or  his  wife  ever  owed  al- 
legiance to  a  government  which  did  not  exist 
at  their  birth.  It  is  upon  a  supposed  analogy, 
therefore,  and  the  reasoning  of  the  judges  m 
Cainn's  Case,  that  theargument  for  the  plaint- 
iff is  founded.  In  the  two  cases  of  C<xte  and 
M'lhiUne  and  iMmbertand  Paine,  in  this  court, 
this  doctrine  was  very  amply  discussed,  and 
this  case  is  submitted  upon  those  arguments. 
The  counsel  there  contended,  that  the  relation 
of  the  pontnati  of  Scotland  (after  the  union)  to 
the  subjects  of  Great  Britain,  was  identically  the 
same  with  the  antenati  of  Great  Britain  (before 

1.-  The  Judfes  present  were.  Chase,  Johnson,  Llv- 
Inirston  and  Todd. 
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our  revolution)  to  the  citizens  of  this  country, 
and  that  the  communitv  of  allegiance  at  the 
time  of  birth,  and  not  the  existing  state  of  it 
when  the  descent  is  cast,  is  the  principle  upon 
which  the  right  to  inherit  depends. 

The  latter  proposition  presents  the  weak  point 
of  their  argument,  for  the  community  of  alle- 
323*1  giance  at  the  time  of  *birth  and  at  the 
time  of  descent  both  existed  in  Calrin's  Cfine. 
And  if  the  court  in  their  argument  expressed 
opinions  which  appear  to  go  the  length  contend- 
e<i  for  by  the  counsel,  they  must  be  considered 
lis  mere  t)biUr  opinions,  since  the  decision  of  the 
cause  did  not  depend  upon  them.  We  have  no 
doubt  that  the  correct  doctrine  of  the  English 
law  is,  that  the  right  to  inherit  depends  ujwn 
the  existing  state  of  allegiance  at  the  time  of  the 
descent  cast.  And  that  th,e  idea  that  it  depends 
upon  community  of  allegiance  at  the  time  of 
birth,  is  a  consequence  that  follows  from  the 
doctrines  that  a  man  can  never  put  off  his  al- 
legiance, or  be  deprived  of  the  Ixinefits  of  it  but 
for  a  crime.  Community'  of  allegiance  once 
existing  must,  upon  these  principles,  exist 
ever  aher.  Hence  it  is  that  the  anteimti  of 
America  may  continue  to  inherit  in  Great  Brit- 
ain, because  we  once  owed  allegiance  to  that 
crown.  But  the  same  reason  does  not  extend  to 
the  nntennti  of  Great  Britain,  because  they  never 
owed  allegiance  to  our  government.  This  idea 
will  be  b^t  elucidated  in  the  following  manner. 
If  an  action  be  commenced  in  England  by  an 
nntenatus  of  America  for  the  recovery  of  land, 
the  plea  of  alien  bom  could  not  be  maintained, 
bec4iuse  inconsistent  with  the  fact;  nor  would  a 
plea  of  the  severance  of  these  states  avail  the 
<lefendant,  because  the  act  of  his  government, 
independent  of  any  crime  of  his  own,  does  not 
deprive  the  plaintiff  of  his  civil  rights,  although 
it  may  release  him  from  the  obligation  of  alle- 
giance. But  if  a  suit  of  the  same  kind  is  insti- 
tuted here  by  an  antemitus  of  QtqM  Britain,  the 
plea  of  alien  bom  could  be  maintained,  for  the 
plaintiff  never  owed  allegiance  to  our  govern- 
ment. To  avoid  it  he  would  be  put  to  a  spe- 
<*ial  replication,  by  which  he  must  of  necessity 
acknowledge  the  truth  of  the  plea,  and  set  forth 
circumstances  which  would  amount  to  a  recog- 
nition of  his  never  having  been  a  party  in  our 
social  compact.  Much  or  the  difficulty  in  sat- 
isfying the  mind  on  this  subject  vanishes  upon 
a  just  view  of  the  nature  of  the  right  of  inherit- 
ance. Gentlemen  have  argued  upon  it  as  if  it 
were  a  natural  and  pt^rfect  right ;  whereas  it  has 
its  origin  in.  and  is  modified  to,  infinity  by  the 
laws  of  society,  in  exercise  of  the  right  of  terri- 
torial juri.«»diction.  To  be  entitled  to  inherit  in 
the  state  of  Maryland,  a  right  should  be  made 
out  under  the  laws  of  that  state.  As  the  com- 
mon law,  which  is  the  law  of  Maryland  on  this 
324*]  subject,  *deprives  an  alien  generally  of 
the  ri^ht  of  inheriting,  it  is  incumbent  ui)on  the 
plaintiff  to  establish  some  exception  in  favor  of 
ins  case.  But  I  know  of  no  exception,  at 
common  law,  which  gives  the  right  to  inherit 
distinctly  from  the  obligation  of  alle^ance, 
4»xisting  either  in  fact  or  in  supposition  of 
Jaw. 

Judgnunt  affirmed. 

Cited— 7  Cranch  as» :  3  Wheat.  13  (n) ;  8  Wheat.  481 ; 
;;  Pet.  171 ;  1  Pet.  C.  C.  40  (n). 
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MOUNTZ  AND  OTHERS 

r. 

HODGSON  and  THOMPSON. 

Quore,  whether  the  mayor  of  Geoiyetown,  in  the 
District  of  (Columbia,  is  a  Justice  of  peace  of  the 
county  of  Washinirton  ? 

Whether  a  writ  of  error  will  Ho  to  tiie  refusal  of 
the  court  below  to  quash  an  execution  upon  mo- 
tion ? 

THIS  was  a  writ  of  error  to  a  supposed  judg- 
ment of  the  circuit  court  of  the  Distnct  of 
Columbia,  for  the  county  of  Washington,  be- 
tween Hodgson  and  Thompson,  plaintiffs,  and 
Jacob  Mountz,  John  Mountz  and  Henry 
Knowles,  defendants. 

Hodgson  and  Thompson  had  recovered  judg- 
ment in  the  court  below,  at  December  term, 
1805,  against  Jacob  Mountz  and  George  Iteint- 
zel.  By  the  act  of  assembly  of  Maryland,  1791, 
c.  67,  entitled  *'  An  act  for  regulating  the  mode 
of  staying  execution,  and  for  repealing  the  acts 
of  assembly  therein  mentioned,  it  is  enacted, 
that  no  execution  shall  issue  upon  any  judg- 
ment, provided  the  person  or  persons  against 
whom  such  judgment  is  obtained,  shall  come  be- 
fore two  justices  of  the  peace  of  the  county,  where 
such  person  or  persons  shall  reside,  within  two 
months  after  the  rendition  of  such  judgment, 
and,  together  with  two  other  persons,  such  as 
the  said  justices  shall  approve  of,  confess  judg- 
ment for  his  debt  and  costs  of  suit  adjudged,  with 
stay  of  execution  for  six  months  thereafter  ;which 
confession  shall  be  made  in  manner  and  form 
following,  that  is  to  say,  "You,  H.  M.,  A.  B. 
and  C.  D. ,  do  confess  judgment  to  £.  F. ,"  which 
confession  shall  be  signed  by  the  *jus-  r*325 
tices  l)efore  whom  the  same  is  made,  and  a  cer- 
tificate thereof  shall  be  procured  under  the 
hands  of  the  said  justices,  and  such  certificate 
shall  be  a  suflBcient  supersedeas  to  the  sheriff  to 
forbear  serving'  execution  upon  the  body  or 
goods  of  the  person  so  obtaining  such  certifi- 
cate. And  it  is  further  enacted,  that  the  justices 
shall  return  the  confession  of  judgment  to  the 
clerk  of  the  court,  where  the  first  judgment  was 
rendered,  by  the  next  court  in  course,  to  be  en- 
tered on  record;  and  after  the  expiration  of  the 
time  limited  in  such  confession,  it  shall  be  law- 
ful to  take  out  execution  thereon,  without  a  «ct/v? 
facias  or  any  other  delay,  against  either  the 
principal  or  the  security,  or  allor  either  of  them 
for  such  judgment  so  confessed. 

According  to  the  provisions  of  this  act,  the 
orit^inal  detendant,  Jacob  Mountz,  (without  his 
co-defendant  George  Reintzel)  went  before  John 
Ott  and  Daniel  lleintzel,  and,  together  with 
Henry  Knowles  and  John  Mountz,  his  sureties, 
confessed  judgment  to  Hodgson  and  Thomp- 
son, in  the  form  prescribed  by  the  act  of  as- 
sembly. John  Ott  was  admitted  to  be  a  justice 
of  peace  of  the  county  of  Washington,  but 
Daniel  Keintzel  signed  his  name  as  Mayor  of 
Georgetown. 

By  the  act  of  as.scmbly  of  Maryland,  1789, 
e.  2,i,  incorporating  the  town  of  Georgetown, 
it  is  enacted,  * '  That  the  mayor,  recorder  and 
aldermen"  "shall  be  justices  of  the  peace  within 
the  said  town,  and  the  precincts  thereof,"  and 
that  each  of  them  ' '  shall  have  the  same  juris- 
diction as  to  debts,  as  any  justice  of  the  peace 
of  any  county  of  this  state  now  hath,  or  shall 
hereafter  have,  by  law." 
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After  the  expiration  of  the  six  monthfl  men- 
tioned in  the  confession  of  judgment,  a  ca.  sa. 
was  issued  thereon  a^inst  Jacob  Mountz,  Henry 
Knowles,  and  John  Mountz,  upon  which  they 
were  all  taken,  and  on  the  return  thereof,  they 
moved  to  quash  the  execution ; 

1.  Because  the  confession  of  judpnent  was 
not  before  two  justices  of  peace  of  tne  county ; 
and, 

2.  Because  the  judgment  was  not  confessed 
by  George  Reintzel,  the  co-defendant  in  the 
first  judgment. 

326*]  *But  the  court  below  overruled  both 
objections,  and  refused  to  quash  the  execution ; 
whereupon  the  defendants  took  a  bill  of  excep- 
tions, and  brought  their  writ  of  error. 

F.  8.  Key,  and  Morsell,  for  the  plaintiffs  in 
err9r. 

As  to  the  first  point,  contended,  that  Daniel 
Reintzel  was  not  a  justice  of  peace  of  the 
county,  but  only  of  Georgetown.  That  he  had 
only  Uie  powers  necessary  for  the  preservation 
of  the  peace  in  that  town.  And  even  if  he  had 
power  within  the  town  to  receive  a  confession 
of  jud^ent,  it  did  not  api^ear  by  the  record 
that  this  confession  was  taken  in  the  town,  but 
might  have  been  taken  elsew^here,  in  which  case 
his  act  would  be  void. 

On  the  second  point,  they  contended  that  all 
the  defendants  to  the  original  judgment  must 
join  in  the  nuperttedewt.  The  words  of  the  act 
are,  "such  person  or  persons,"  thereby  imply- 
ing that  if  there  were  several  defendants,  all 
must  join.  Suppose  there  should  be  five  solvent 
defendants  and  one  insolvent,  who  supersedes 
the  judgment  with  two  sureties;  the  plaintiff 
cannot  take  out  execution  against  the  five,  until 
the  expiration  of  the  six  months.  If  execution 
be  stayed  as  to  one,  it  is  stayed  as  to  all.  The 
execution  on  a  joint  judgment  must  be  against 
all;  it  must  follow  the  nature  of  the  judgment. 

Jones,  contra. 

This  is  an  ex  parte  proceeding  by  the  debtor. 
He  chooses  the  magistrates  before  whom  he 
will  confess  the  judgment;  he  is  estopped  to 
deny  their  jurisdiction,  after  he  has  had  the 
l)enefit  of  the  delay.  But  if  this  be  an  error, 
it  is  an  error  of  fact  which  this  court  cannot 
correct.  It  is  a  question  of  fact,  whether  Daniel 
Reintzel  be  a  justice  of  the  peace  of  the  county. 
He  has  signed  his  name  as  mayor,  yet  he  may 
also  be  a  justice  of  peace  of  the  county.  They 
might  as  well  assert  that  John  Ott  is  not  a  justice 
of  peace,  because  he  has  not  signed  his  name 
as  such.  There  is  no  such  ofiicc  as  that  of  a 
justice  of  peace  of  Georgetown.  It  is  to  be 
327*]  presumed  *that  the  confession  was 
made  in  Georgetown,  as  the  contrarv  does  not 
appear,  and  Mr.  Reintzel  signed  his  name  in 
his  ofiScial  character  as  mayor  of  that  town. 

The  writ  of  error  complains  of  the  judgment 
of  the  two  justices,  not  of  that  of  the  circuit 
court.  Or  rather  the  error  which  they  assign 
is  an  error  in  the  judgment  of  the  justices,  and 
not  in  the  jud^ent  of  the  court. 

The  confession  of  judgment  only  stays  the 
service  of  the  execution,  it  does  not  prevent  its 
emanation.  The  words  of  the  act  are,  that  it 
shall  be  a  suflScient  ^uperitedeiu  to  the  sheriff  to 
forbear  serving  execution.  The  execution  may 
issue  against  all,  but  shall  not  be  served  upon 
him  who  has  confessed  judgment  with  sureties. 
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Morsell,  in  reply. 

The  judgment  confessed  before  the  justices, 
by  being  returned  to  the  office  of  the  clerk  of 
the  circuit  court  and  there  entered  of  record, 
becomes  a  judgment  of  that  court;  otherwise 
no  scire  facias  could  lie  to  revive  the  judgment. 

The  act  of  assembly  makes  the  confession  of 
the  second  judgment  a  complete  8uperiicde4ig  to 
the  first.  No  execution  can  issue  on  the  first 
judgment  after  confession  of  tlie  second.  The* 
words  of  the  act  are  positive.  **  No  execution 
shall  issue,"  &c. 

.  March  8.  Marshall,  Ch.  J.  The  majority 
of  the  court  is  of  opinion  that  the  writ  of  error 
must  be  quashed,  this  court  not  having  juris- 
diction. 

The  refusal  of  the  court  below  to  quash  tin- 
execution  on  motion,  is  by  some  of  the  jud^*s 
supposed  not  to  be  a  judgment  to  which  a  writ 
of  error  will  lie.  *Olher8  are  of  opin-  [*32H 
ion  that  a  writ  of  error  will  lie  to  that  decision 
of  the  court,  but  that  this  writ  of  error  is  not 
to  the  judgment  of  the  circuit  court,  but  to  that 
of  the  justices. 

Writ  of  error  qua^thed. 

Cited— 9  Wheat.  5T8 :  30  How.  666. 


BLAINE 

V. 

THE  SHIP  CHARLES  CARTER,  and  DON- 
ALD and  BURTON  and  Others,  Claimants. 

If  the  obligee  of  a  bottomry  bond  suffer  the  8hi|» 
to  make  several  voyajgres,  without  assertingr  his  lien. 
and  executions  are  levied  upon  the  ship  by  other 
creditors,  the  oblliree  loses  his  lien  on  the  ship. 

ERROR  to  the  circuit  coiut  for  the  District 
of  Virginia. 
Blaine  libeled  the  ship  Charles  Carter,  Bell, 
master,  owned  by  M'Cawley.  upon  two  bot- 
tomry bondd;  one  executed  in  London  by  Bell, 
the  master,  on  the  14th  of  July,  1796,  and  pay- 
able ten  days  after  the  arrival  of  the  ship  In 
Virginia;  the  other  executed  on  the  27th  of 
October,  1796,  by  M'Cawley  the  owner,  in  Vir- 
ginia, where  he  resided,  and  payable  in  thirty 
days  after  the  arrival  of  the  ship  in  Europe. 
The  answer  of  M'Cawley  admitted  the  truth  of 
all  the  allegations  of  the  libel ;  but  a  claim  w&k 
interposed  by  Donald  &  Burton,  creditors  of 
M'Cawley,  who  had,  on  the  80th  of  November, 
1797,  obtained  judgment  against  him,  and  at 

NoTB.— A  bottomry  bond  is  a  loan  upon  the  ship, 
or  ship  and  aocruing  freight,  at  an  extraordinary  in> 
terest,  upon  maritime  risks,  to  be  borne  by  the 
lender,  for  a  specific  voyage,  or  a  definite  period. 

A  reispondetitia  bond  is  a  loan  on  the  plcofireof  the 
caroro.  Generally  it  is  only  a  persouai  obligatioD, 
ananot  a  specific  lien  on  the  good8.unless  there  be  em 
express  stipulation  to  that  efTectin  the  bond:  and  it 
amounts,  at  most,  to  an  equitable  lien  on  the  sal- 
vage in  case  of  loss.  8  Kent's  Ck>m.  354 ;  2  Black'p 
Com.  450. 

By  the  foreign  laws,  the  lender  on  rci^ixyndentia 
has  the  pledge  of  the  goods  as  a  scn^urity,  Pothier, 
Bynkershoeck  and  Emerigon.  Abbott  on  shipping, 
5tli  Am.  ed.,  Boston,  1»I6,  p.  197.  But  this  is  not  the 
English  law.  Ratpondentia  loans  have  been  disoscHl 
in  England  since  the  statute  of  10  Geo.  S,  c.  97 ;  a 
Kent's  Com. 355,  note  7th  ed.  (Busk  v.  Fearon,  4  East, 
819.) 

By  the  law  of  Rome,  and  in  those  nations  which 
have  adopted  the  civil  law  as  the  basis  of  their  Jurls- 
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whose  suit  the  marshal,  on  the  80th  of  Decem- 
IxT,  in  the  8ame  year,  had  seized  the  ship  in 
<^xecution  upon  several  write  of  fieri  facias, 
issued  on  tlie  7th  of  the  same  montli,  from  the 
circuit  court  for  the  District  of  Virginia,  before 
the  warrant  of  arrest  had  issued  from  the  dis- 
trict court,  upon  Blaine's  libel.  Tlie  libel  was 
tiled  on  the  19th  of  January,  1798.  on  which 
day  also  the  warrant  to  arrest  the  ship  was 
issued. 

It  appeared  in  evidence,  that  the  first  bot- 
tomry bond  was  given  by  the  ma8ter  to  Blaine. 
320*]  upon  the  first  voyage  *to  London,  and 
tiiat  the  consideration  ox  that  bond  consisted 
<)f  money  paid  to  take  up  a  prior  bottomry 
bond  given  to  one  Robertson,  and  of  money 
paid  for  seamen's  wages,  provisions,  repairs, 
and  finishing  the  ship,  she  having  come  out 
from  Virginia  in  a  rough,  unfinished  condi- 
tion, and  badly  provided  with  sails  and  rigging. 
The  money  upon  this  bond  was  to  be  paid 
within  ten  days  after  the  arrival  of  the  ship  in 
Virginia.  She  arrived  in  Virginia  on  the  28th 
of  September,  in  the  same  year;  after  whictf 
tlie  agent  of  Blaine  called  for  the  discharge  of 
the  bond,  but  on  failing  to  receive  the  money, 
did  not  think  it  necessary  to  arrest  the  vessel. 
Blaine  was  a  very  large  creditor  of  M'Cawley, 
over  and  above  the  amount  of  the  bottomry 
lionds,  and  was  authorized  to  receive  the 
freights  of  the  ship,  and  to  apply  them  to  his 
general  account  current  with  M'Cawley.  The 
bond  of  the*  27th  of  October,  1796,  was  taken 
in  order  to  secure  advances  made  by  Blaine  to 
M'Cawley  to  enable  him  to  finish  the  ship  be- 
fore she  sailed  on  her  first  voyage  in  March, 
1796,  to  the  time  of  her  sailing,  or  at  any  time 
afterwards,  and  to  secure  Blaine  for  money 
paid  by  him  to  discharge  three  executions 
which  had  been  served  upon  the  ship.  Between 
tlie  date  of  the  first  bottomry  bond,  and  the 
filing  of  the  libel,  the  ship  made  two  voyages 
from  England  to  America,  and  one  from  Amer- 
iqa  to  England,  and  the  freights  were  received 
by  Blaine.  The  district  court  decreed  in  favor 
4)1:  Blaine  for  the  whole  amount  of  the  first 
bottomry  bond,  and  for  so  much  of  the  other 
as  appeared  to  have  been  actually  advanced  for 
necessaries  for  the  ship;  but  the  circuit  court, 
on  the  6th  of  December,  1799,  reversed  the  de- 
cree, and  dismissed  the  Ubel  with  costs.  Blaine 


appealed  from  the  decree  of  the  circuit  court  to 
this  court,  but  the  appeal  was  at  that  time  dis- 
missed for  want  of  a  statement  of  facts  made 
in  the  court  below,  agreeably  to  the  19th  sec- 
tion of  the  judiciary  act  of  1789,  c.  20.  After 
the  passing  of  the  act  of  Congress  of  3d  of 
March,  1803,  vol.  6,  p.  315,  e.  9,3,  the  cause  was 
brought  up  again  by  writ  of  error,  and  was 
now  argued  upon  the  evidence  contained  in  the 
record. 

C.  Lee,  for  the  plaintiff  in  error. 

The  hypothecation  in  London  was  a  legal 
lien  upon  the  ship,  and  no  circumstance  had 
occurred  to  deprive  *the  libellant  of  its  [*330 
benefit.  Passession  of  the  vessel  hypotnecated 
is  never  delivered  to  the  obligee  of  a  bottomry 
bond ;  so  that  no  inference  of  fraud  can  be  drawn 
from  the  fact,  that  the  possession  remained 
with  the  obligor;  nor  was  there  any  rule  of  law 
which  required  the  obligee  to  assert  his  lien  in 
any  given  time.  This  lien  was  prior  to  that  of 
the  judgment  creditors. 

As  to  the  bond  of  27th  October,  1797,  given 
by  the  owner  in  Virginia,  it  rests  upon  the 
same  law  as  the  bond  of  the  master.  An  owner 
may  borrow  money,  on  bottomry,  for  fitting 
out  his  ship  for  a  voyage,  and  hypothecate  the 
ship  therefor.  Cro.  Jac.  209,  8/iarpley  v.  Ilur- 
reU;  &  Bl.  Com.  458.  A  master,  if  part  owner, 
may  take  up  money  on  bottomry  to  the  value 
of  his  own  share,  m  places  where  the  owners 
reside.  2  MoUoy,  6.  2,  c.  2,  s.  14  and  15.  Hence 
it  may  be  inferred  that  any  other  owner  may 
do  the  like.  If  the  master  may  hypothecate 
the  ship,  a  fortiori  may  the  owner.  Park,  410. 
The  executions  of  Donald  and  Burton  were 
void,  because  issued  within  ten  days  after  the 
judgments,  contrary  to  the  act  of  Congress. 
Vol.  1,  p.  63,  s.  23. 

P.  B.  Key,  for  the  defendants  in  error,  con- 
tended, 

1.  That  the  bonds  were  paid  off  by  the  re- 
ceipt of  the  freights  which  ought  to  have  been 
applied  to  that  purpose. 

2.  That  there  was  no  bottomry  consideration 
for  the  second  bond ;  and, 

3.  That  the  bonds  were  fraudulently  held  up 
by  Blaine,  to  give  a  false  credit  to  M'Cawley, 
while  Blaine  was  receiving  the  whole  benefit  of 
the  vessel. 

Ist.  With  regard  to  the  freights,  he  contend- 


prudence,  every  man  who  had  repaired  or  fitted  out 
a  i»hip,  or  lent  money  to  be  employed  on  those  ser- 
vices, had  a  right  of  payment,  in  preference  to  other 
creditors,  upon  the  value  of  the  ship,  without  any 
iiititrumciit  of  hypothecation,  or  any  exprei»  con- 
tract, or  atrrecment,  subjecting  the  ship  to  such 
claim.  The  law  of  England  has  not  adopted  this 
rule  of  the  civil  law  on  this  with  regard  to  repaii^ 
and  necessaries  furnished  in  England.  Abbott  on 
Mhipping,  143. 14;^.  But  the  English  law  allows  of 
«ucMi  a  lien,  from  the  necessity  of  the  case,  for  ro- 
ptdrs  and  necessaries  while  the  ship  is  abroad,  and 
to  the  shipwright  who  has  not  parted  with  the  pos- 
.sesssion.    3  Kent's  Com.  160. 

The  ao<?trine  was  examined,  and  the  rule  declared, 
by  the  Supreme  Court  of  the  United  iStates,  and  the 
rule  of  the  English  common  law  explicitly  adopted, 
that  material  men  and  mechanics,  furnishing  re- 
pairs to  a  domestic  ship,  have  no  particular  Hen  on 
the  ship  itself,  or  its  proceeds,  in  court,  under  a  de- 
crf.»e  and  sale,  for  the  recovery  of  their  demands, 
with  the  exception  of  the  shipwright  who  has  pos- 
session of  the  ship.  He  has  a  lien  so  long  as  he  re- 
tains possession. 

The  General  Smith,  4  Wheat.  4:38 ;  The  St.  Jago  de 
Cuba,  9  Wheat.  459 ;  Feyroux  v.  Howard,  7  Pet.  3S4. 

Dut  repairs,  or  necessaries,  for  a  foreign  ship, 
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gives  the  partv  a  lien  on  the  ship  itself,  and  he  mav 
maintain  a  suit  in  rem,  in  admiralty,  to  enforce  his 
right.  3  Kent's  Com.  170:  The  Brig  Nestor.  1 
Sumner,  74,  79;  The  Schooner  Marian,  1  Story,  88; 
Head  v.  The  Hull  of  a  Brig,  Id.  240. 

Where  seamen  save  property,  in  case  of  ship- 
wreck, to  the  amount  of  the  wages  due  them,  they 
have  a  lien  on  such  property,  b v  way  of  salvage,  by 
the  marine  law.  Giles  v.  The  Cynthia,  2  Pet.  adra. 
'MS:  Weeks  v.  The  (Mharine  Maria,  Id.  424 ;  Taylor 
V.  The  Cato.  1  Id.  4«,  o» ;  Clayton  v.  The  Harmony, 
Id.  70,  79;  Abb.  on  shipping.  5th  Am.  €^.  60S,  note. 

The  owner  of  a  ship,  so  long  as  he  continues  in 

()08session  of  the  ship,  and  of  the  goods  carried  by 
ler,  has  a  lien  on  them  for  freight  due  in  respect  of 
them.  Abb.  on  Ship.  2S8 ;  Lane  v.  Pennlman.  4  Mass. 
93;  Portland  Bk.  v.  Stubbs,  «  Mass.  422;  Cowing  v. 
Snow.  11  Moss.  415 ;  Lander  v.  Clark,  1  Hall,  :J56 ; 
Jordan  v.  James,  U  Ham.  88;  Palmer  v.  Gralle,  4 
Wash.  C.  C.  110;  S.  C.  8  Wheat.  BOi;  Ruggles  v.  Back- 
nor,  1  Paine.  C.  C.  358 ;  Chandler  v.  Belden,  18  John. 
157 ;  Clarkson  v.  Edes,  4  Cow.  470;  Plckman  v.Woods, 
6  Pick.  248;  (Fernandee  v.  SUver,  1  Miller,  274;)  8 
Kent,  (5th  ed.)  220, 221. 

The  lien  maybe  enforced  by  process,  (n  rem.  In 
the  district  courts.  The  Rebecca,  1  Ware  188 ;  The 
Schooner  Volunteer,  1  Sumner  551. 
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ed  that,  h»  there  -w&s  no  application  at  the  time 
of  the  receipt  of  them,  a  court  ought  to  apply 
them  to  the  discharge  of  the  bottomrj'  bonds. 

2d.  That  as  Blaine  was  the  correspondent  of 
M'Cawley,  and  his  creditor  to  a  large  amount. 
331*]  and  the  consideration  *of  the  bonds 
being  charged  in  account,  M'Cawley  was  at  all 
events  personally  liable  for  the  moneys  ad- 
vanced, and  therefore  these  moneys  did  not  run 
the  risk  of  the  voyage.  That  the  botlomrj' 
bond  of  27th  October,  1796,  was  given  for  mon- 
eys long  before  advanced,  and  to  be  advanced, 
and  not  for  necessaries  advanced  upon  the 
credit  of  this  security  on  the  ship. 

3d.  That  his  suffering  the  vessel  to  go  several 
other  voyages  after  the  bonds  became  due,  was 
either  evidence  of  fraud,  or  of  a  waiver  of  the 
lien  on  the  ve  sel.  It  was  absurd  to  suppose 
that  he  would  risk  the  money  a  second  and  a 
third  time  on  the  vessel,  without  a  new  premi- 
um, or  an  insurance.  It  is  probable  that  the 
second  bond  was  intended  to  cover  the  vessel 
during  her  winter's  stay  in  Virginia. 

If  the  executions  were  improperly  issued,  the 
remedy  was  to  move  to  quash  them  on  their  re- 
turn. Perhaps  they  were  voidable,  but  they 
were  not  void. 

March  8.  Chase,  J.,*  delivered  the  opinon  of 
the  court. 

The  libel  in  this  case  was  filed  upon  two  in 
struments  of  writing  purporting  to  be  bottomry 
bonds,  the  one  executed  by  the  master  in  a  for- 
eign port,  the  other  by  the  owner  in  a  port  of 
the  state  of  Virginia,  m  which  state  the  libel 
was  filed. 

The  voyage  of  the  former  bond  terminated 
in  Virginia,  and  the  vessel  has  since  made  two 
voyages.  The  latter  instrument  was  on  a  voy- 
age which  terminated  in  London,  and  the  ves- 
sel has  since  made  a  voyage  to  this  country. 
Upon  her  return  here,  and  before  the  warrant 
of  the  admiralty  was  served,  the  executions 
were  levied  upon  her  which  form  the  ground- 
work of  the  claim  interposed  by  Donald  and 
Burton. 

332*J  ♦The  ship  has  been  sold  under  the 
order  of  the  court  below,  and  the  question  is, 
who  has  the  preferable  claim  to  the  money 
now  lying  in  the  marshal's  hands.  On  the  va- 
lidity of  the  bond  of  the  majster  there  can  be 
no  question.  It  is  acknowledged  by  counsel  to 
possess  all  the  requisites  of  a  good  bottomry 
bond.  But  it  was  contended  that  it  was  satis- 
fled  by  the  freights,  which  it  appears  Blaine 
was  in  the  receipt  of  ;  and  if  not  satisfied,  was 
fraudulently  upheld  to  the  prejudice  of  general 
creditors.  In  addition  to  the  objections  taken 
to  the  first  bond,  it  is  further  contended  against 
the  second,  that  it  wanted  a  sufficient  bottomry 
consideration  in  part  or  in  the  whole.  The 
court  think  it  imnecessary  to  give  a  particular 
consideration  to  the  several  objections  above 
stated.  A  satisfactory  conclusion  on  the  rights 
of  the  parties  may  be  drawn  from  other  prin- 
ciples, on  the  nature  and  effect  of  the  contract 
of  bottomry. 

A  bottomry  bond  made  by  the  master  vests 
DO  absolute  indefeasible  interest  in  the  ship  on 
which  it  is  founded,  but  gives  a  claim  upon  her 

1.— Marshall,  Ch.  J.,  having:  decided  the  case  in 
the  oirouit  court,  did  not  give  an  opinion  here. 
CiTSHiNG,  J.^  WAS  absent. 


which  may  be  enforced  with  all  the  expedition 
and  efliciency  of  the  admiralty  process.  This 
rule  is  expressly  laid  down  in  the  books,  and 
will  be  found  consistent  w^ith  the  principle  of 
the  civil  law,  upon  which  the  contract  of  bot- 
tomry is  held  to  give  a  claim  upon  the  ship.  In 
the  case  of  a  bottomry  bond  executed  by  an 
owner  in  his  own  place  of  residence,  tlie  same 
reason  does  not  exist  for  giving  an  implied  ad- 
miralty claim  upon  the  bottom,  for  it  is  in  his 
power  to  execute  an  express  transfer  or  mort- 
gage. There  is  strong  reason  to  contend  thai 
this  claim  or  privilege  shall  be  preferred  to 
every  other  for  the  voyage  on  which  the  bot- 
tomry is  founded,  except  seamen's  wages.  But 
it  certainly  can  extend  no  further.  Had  the 
warrant  oi  the  admiralty  been  first  served  upon 
the  ship,  there  might  be  some  ground  to  con 
tend  that  this  court  ought  not  to  devest  that 
possession  in  favor  of  executions  served  at  a 
subsequent  day,  at  least  to  the  prejudice  of  the 
bond  executed  by  the  master.  But  as  the  exe- 
cutions in  this  case  were  levied  before  the  ser- 
"vice  of  the  warrant,  and  so  long  after  the  bonds 
became  due,  the  owners  of  the  ship  had  lost 
that  possession,  upon  which  alone  the  warrant 
of  the  admiralty  could  operate,  after  losing  the 
right  of  preference. 

*Some  objections  have  been  made  to  [*333^ 
the  validity  of  these  executions,  on  the  ground 
of  their  having  issued  previous  to  the  day  on 
which  by  law  they  ought  to  have  issued.  On 
this  point  the  court  will  give  no  opinion.  If 
irregular,  the  court  from  which  they  issu^ 
ought  to  have  been  moved  to  set  them  aside ; 
they  were  not  void,  because  the  marshal  could 
have  justified  under  them,  and  if  voidable,  the 
proper  means  of  destroying  their  efficacy  have 
not  been  pursued. 

The  decree  of  the  circuit  court  is  affirmed, 
and  the  money  ordered  to  be  paid  over  to  Uie 
execution  creditors. 

Cited— 10  Pet.  477 ;  6  How.  421 ;  11  How.  32 ;  5  Walt. 
579;  1  Bald. 271;  1  Bias.  6S8;  Blatchf.&H.  225, 2to; 
1  Cliff. 315 :  Crabbe.  448 ;  2  Abb.  0.  8.  31. 33 ;  1  Gall. 
8;  Olcott  66,  207 ;  2  McLean  &5;  McAlI.  13:  1  Paine, 
61.62,676;  2  Wood.  &  M.  60, 105;  3Id.253;  2  Sum. 
177;  Blatohf.  &  H.  326, 327. 


THE  UNITED  STATES 

GURNEY  AND  OTHERS. 

B.,  in  Philadelphia,  agreed  to  pay  to  A.*s  a^ent 
170,000  ffullders  in  Amsterdam  on  the  Ist  ol  March : 
and  if  he  should  fall  so  to  do,  then  to  repay  to  A. 
the  value  of  the  said  guilders  at  the  rate  of  ex- 
change curreni^in  Philadelphia  at  the  time  demand 
of  payment  is  made,  together  with  ^iamaires  at  StI 

Eer  cent.,  in  the  same  manner  as  if  bills  of  exchange 
ad  been  drawn  for  the  said  sum,  and  thev  had 
been  returned  protested  for  non-payment,  and  law- 
ful interest  for  any  delay  of  payment  which  mav 
take  place  after  the  demand,  fi.  paid  the  ITQiOdO 
guilders  in  Amsterdam,  to  the  agent  of  A  «  on  the 
l3th  of  May  instead  of  the  Ist  of  March.  A.  Is  not 
entitled  to  the  20  per  cent.  damage!>,  but  may.  in  ik 
puit  upon  the  bond  given  to  perform  the  contract,, 
recover  interest  on  the  170,000  guildens  from  the 
Ist  of  March  to  the  13th  of  May.  It  is  not  a  good 
plea  for  the  defendants  to  say  that  they  pf&ia  the 
170,000  guilders  to  A.'s  agent,  for  the  use  of  A.  at 
Amsterdam,  on  the  13th  of  Ma3%  without  averring^ 
it  to  be  the  whole  sum  then  due. 


nnnis  case 


was  certified  from    the  circuit 
court  for  the  district  of  Pennsylvania,  tht* 
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judges  of  that  court  lieing  divided  in  opinion 
upon  the  question,  whether,  upon  the  state  of 
the  pleadings,  the  judgment  ought  to  be  ren- 
dered for  the  plaintiffs? 

It  was  an  action  brought  by  the  United  States 
against  Ourney  and  oihen,  upon  a  bond  condi- 
tioned to  comply  with  a  certain  written  agree- 
ment between  them  and  the  Secretary  of  the 
Treasury  of  the  United  States,  of  the  same  date, 
"  to  pay  the  sum  of  500,000  guilders  at  Amster- 
dam," "in  the  manner  and  form,  and  on  or 
U'fore  the  particular  days  and  times  in  the  said 
agreement  mentioned;  or  in  case  the  said  siuns 
sJiall  not  be  paid  as  aforesaid,  at  either  of  the 
said  places,  then  to  repay  to  the  United  States 
the  value  of  the  said  500,000  guilders,  at  the 
rate  of  exchange  current  in  Philadelphia  at  the 
time  demand  of  payment  is  made,  together 
with  damages  at  20  per  cent.,  in  the  same  man- 
mer  as  if  bills  of  exchange  had  been  drawn  for 
the  said  sum,  and  they  had  been  returned  pro- 
JJ34*]  tested  *for  non-payment,  and  lawful 
interest  for  any  delay  of  payment  which  may 
take  place  after  the  demand. " 

Aft«r  oyer  of  the  bond  and  condition,  the 
defendants  set  forth  the  written  agreement,  by 
which,  in  consideration  of  205,000  dollars,  to  be 
immediately  advanced  to  them  by  the  United 
States,  the  defendants  agree  to  pay  to  the  bank- 
ers of  the  United  States  at  Amsterdam  500,000 
guilders,  in  manner  following,  viz.,  280.000 
guilders  on  or  before  the  first  of  February; 
170.000  guilders  on  or  before  the  first  of  March; 
and  100,000  guilders  on  or  before  the  first  of 
June,  1808;  and  in  case  the  said  payment  shall 
not  be  made  at  the  times  and  in  the  manner 
aforesaid,  they  will  pay  to  the  United  States 
•  •  20  per  cent,  damages  for  their  non-compliance 
with  this  agreement,  for  the  whole  of  the  sum 
so  agreed  to  be  paid,  or  such  parts  thereof  as 
they  shall  not  actually  pay  at  the  times,  place 
and  manner  aforesaicl,  together  with  interest 
from  the  day  of  demand  of  repayment  on  behalf 
of  the  United  States,"  *'  in  the  same  manner  as 
for  bills  of  exchange  retui*ned  with  protest  for 
non-payment." 

The  defendants  then  pleaded,  that  on  the 
1st  of  February,  1808,  they  paid  at  Amsterdam 
to  Willink  &  Van  Staphorst,  bankers  of  the 
United  States,  to  and  for  the  u«?e  of  the  United 
States,  the  said  280,000  guilders;  and  on  the 
13th  of  May  the  said  170,000  guilders;  and  on 
the  16th  of  May  the  said  100.000  guiklers,  in 
the  said  articles  of  agreement  mentioned ;  "and 
this  they  are  ready  to  verify,"  &c. 

To  this  plea  the  United  States  replied,  that 
although  the  defendants,  on  the  1st  February, 
1808,  paid  to  the  said  Willink  &  Van  Staphorst, 
bunkers  of  the  United  States,  for  the  uw^  of  the 
United  States,  the  said  sum  of  230,000  guilders, 
iu  the  said  articles  of  agreement  mentioned; 
and  although  the  defendants,  on  the  said  13th 
of  May.  ai  Amsterdam,  paid  to  the  said  Wil- 
link &  Van  Staphorst,  bankers  of  the  said  United 
Slates,  to  and  for  the  use  of  the  said  United  States, 
the  sum  of  170,000  guilders;  and  although  the 
<l<'fendants,  at  Amsterdam,  on  the  said  16th  of 
May,  paid  to  the  said  Willink  &  Van  Staphorst, 
bankers  of  the  said  United  States,  to  and  for  the 
use  of  the  said  United  States,  the  further  sum  of 
335*]  *1 00.000  guilders,  in  the  said  articles  of 
agreement  mentioned ;  yet  the  said  United  States 
deny  that  the  said  last-mentioned  sum  of  170,000 
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guilders,  so  as  aforesaid  paid  by  the  defendants 
to  the  said  Willink  &  Van  Staphorst,  bankers 
of  the  United  States  at  Amsterdam,  on  the  siiid 
18th  of  May,  was,  by  the  United  States,  ac- 
cepted, received  and  allowed  in  payment  and 
siitisf action  of  the  said  sum  of  170.(Mi0  guilders, 
which,  by  the  said  agreement,  the  defendants 
were  bound  to  pay  on  or  before  the  1st  of 
March,  1803.  and  this  the  said  United  States 
pray  may  be  inquired  of  by  the  country.  And  the 
said  United  States  irn  fact  say,  that  the  defend- 
ants did  not  pay,  or  cause  to  1h^  paid,  to  the 
said  Willink  &  Van  Staphorst,  bankers  of  the 
United  States  at  Amsterdam,  to  and  for  the 
use  of  the  said  United  States,  the  siiid  sum  of 
170,000  guilders,  in  the  said  arti(!les  of  agree- 
ment mentioned,  on  or  before  the  said  1st  day 
of  March,  1803,  being  the  time  prescribed  by 
the  said  articles  of  agreement  for  payment  of 
the  same. 

Nor  have  the  defendant*  at  any  time  since 
the  1st  of  March,  1803,  paid  to  the  United 
States  20  per  cent,  damages  for  their  non-com- 
pliance with  the  said  agreement  for  the  pay- 
ment of  the  said  sum  of  170,000  guilders,  part 
of  the  said  sum  of  500,000  guilders  in  the  said 
agreement  mentioned,  to  the  said  Willink  & 
Van  Staphorst,  bankers  of  the  said  United  States 
at  Amsterdam,  to  and  for  the  use  of  the  said 
United  States,  on  the  1st  of  March,  1803,  to- 
gether with  interest  from  the  day  of  demand  of 
repayment  on  behalf  of  the  United  States,  in 
the  same  manner  as  for  bills  of  exclumge  re- 
turned with  protest  for  non-payment,  although 
afterwards,  viz.,  on  the  14th  of  June,  1803,  at 
Philadelphia,  demand  of  repayment  of  the  said 
sum  of  170,000  guilders,  together  with  the  said 
20  per  cent,  damages,  was  made  on  behalf  of 
the  said  United  States,  by  Albert  Qallatin,  Sec- 
retary of  the  Treasury  of  the  United  States, 
from  the  defendants,  but  to  pay  the  aforesaid 
sum  of  170,000  guilders,  together  with  20  per 
cent,  damages,  and  interest  on  any  part  or  par- 
cel thereof,  to  the  said  United  States,  the  defend- 
ants have  hitherto  refused,  and  still  refuse, 
contrary  to  the  form  and  effect  of  the  said  con- 
dition of  the  said  writing  obligatory,  and  the 
agreement  therein  referrSi  to,  and  in  the  plea 
set  *forth,  and  this  the  said  United  States  [*33G 
are  ready  to  verify,  wherefore  they  pray  judg- 
ment, &c. 

To  this  replication  the  defendants  demurretl 
specially : 

1st.  For  duplicity. 

2d.  Because  they  could  not  take  issue  oh 
the  replication  witnout  a  departure  from  their 
plea;  and, 

8d.  Because  the  United  States  have,  by  their 
replication,  endeavored  to  put  in  issue  matters 
f  orei^  and  irrelative  to  said  plea. 

This  demurrer  was  joined  on  the  part  of  the 
United  States. 

£.  Tilghman,  for  the  defendants,  and  in  sup- 
port of  the  demurrer. 

The  replication  is  clearly  doul)le;  it  first 
denies  that  the  170,000  guilders,  paid  on  the 
13th  of  May,  were  received  by  the  United  States 
in  satisfaction  of  the  170,060  guilders  due  on 
the  1st  of  March,  and  then,  after  conclyding  to 
the  country,  goes  on  with  a  new  averment  that 
the  defendants  did  not  pay  the  170,000  guilders 
on  the  1st  of  March ;  and  again  further  avers, 
that  the  defendants  did  not  pay  the   United 
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8taU*a  the  20  per  cent,  damages  for  failing  to 
<'omply  with  the  agreement;  and  again,  that 
tlie  defendants  did  not  repay  to  the  United 
States  the  170,000  guilders,  with  20  per  cent, 
(iamages,  &c. 

A  plaintiff  cannot  reply  two  separate  matters. 
,5  Bar.  Al/r.  ^.57,  GwUlim's  edition. 

The  replication  confesses  the  payment,  but 
does  not  avoid  it. 

Even  if  the  plea  were  bad  in  form,  which  is 
not  admitted,  yet  as  paym<?nt  is  acknowledged 
by  the  replication  at  a  time  when  no  more  was 
due  than  was  paid,  the  United  States  cannot 
recover. 

■337*]  *If  the  defendant  pleads  a  bad  plea, 
and  the  plaintiff  shows  in  his  replication  that 
he  has  no  cause  of  action,  the  judgment  must 
be  for  the  defendant.  Si  Ld.  Unym.  1080;  Hob. 
12S;  S  Co.  120,  ft.  ISS,  b. 

If,  then,  we  .show  that  on  the  17th  of  May 
the  United  States  were  not  entitled  under  the 
contract  to  more  than  170,000  guilders,  they 
cannot  recover  in  this  action. 

The  object  of  the  United  States  was  to  have 
the  money  paid  in  Amsterdam.  The  20  per 
cent,  was  the  stipulated  damages  for  not  paying 
the  money  in  that  place.  By  referring  to  the 
law  respecting  bills  of  exchange,  the  parties 
meant  to  be  governed  by  that  law;  and  by  stip- 
ulating for  interest  in  ascertain  event  only,  they 
are  to  l)e  understood  as  not  claiming  it  m  any 
other  case.  By  the  law  of  Pennsylvania  re- 
specting foreign  bills  of  exchange  drawn  in 
that  state,  and  returned  under  protest,  the  prin- 
cipal sum  is  to  be  repaid  In  Pennsylvania,  with 
20  per  cent,  advance  thereon.  If  the  principal 
sum  cannot  be  claimed,  the  advance  thereon 
cannot  l>e  claimed.  It  is  an  incident  to  the 
principal,  and  cannot  be  demanded  without  the 
principal.  If  a  bill  be  protested  for  non-pay- 
ment, but  the  acceptor  afterwards  pay  it,  and 
the  holder  receives  the  money  in  the  place  where 
it  ought  to  be  paid,  he  cannot  afterwards  come 
upon  the  drawer  for  damages,  re-exchan^e,  &c. 
By  receiving  the  money  he  waives  the  objection 
to  the  time  of  payment.  The  20  per  cent,  dam- 
agi-s  are  the  price  of  the  risk,  trouble  and  ex- 
pense of  transportation  of  the  money.  If  the 
defendants  have  actually  transported  the  money, 
and  the  plaintiffs  have  Veceived  it  at  the  place 
appointed,  they  are  not  entitled  to  be  repaid  the 
expense  of  the  transportation ;  and  to  charge  the 
defendants  with  that  expense  now,  would  be  to 
charge  them  twice. 

The  meaning  of  the  agreement  is,  that  if  the 
United  States  are  obliged  to  receive  their  money 
in  this  country,  they  shall  receive  the  twenty 
per  cent,  advance  tnereon ;  if,  therefore,  they 
have  no  right  to  demand  repayment  of  the 
money  in  tliis  country,  they  have  no  right  to 
the  20  per  cent.  After  having  received  the 
l^rincipal  sum  in  Amsterdam,  they  clearly  have 
no  right  to  demand  payment  of  it  here.  By  the 
338*]  non-payment  at  the  *day,  the  United 
States  had  only  an  inchoate  rightto  the  20  per 
cent.  They  might  have  refused  to  receive  the 
170,000  guilders  afterwards  in  Holland,  and 
insisted  on  their  right  to  repayment  of  the  money 
in  Any'rica.  But  they  did  not.  and  actually 
received  the  money  in  Holland,  before  any  de- 
mand on  the  defendants  in  America.  The  liq- 
uidated damages  can  be  recovered  only  in  the 
cnse  specitieduy  the  parties  in  their  contract; 
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and  this  is  upon  demand  of  payment  in  Amer 
ica  of  the  value  of  the  sum  remaining  unpaid 
in  Europe  at  the  time  of  the  demand.  The 
condition  of  the  bond  is  "to  repay  to  the  Unit- 
ed States  the  value  of  the  said  500,000  guilders, 
at  the  rate  of  exchange  current  in  Philadelphia 
at  the  time  demand  of  payment  is  made,  togeth- 
er with  damages  at  the  rate  of  20  per  cent.," 
&c.  The  damages  could  only  be  demanded, 
and  were  only  to  be  paid,  *'  together  with  "  the 
principal.  If  the  plaintiffs  h^  no  right  to  de- 
mand payment  of.  the  principal,  they  had  no 
right  to  demand  payment  of  the  damages.  By 
the  terms  of  the  contract,  interest  could  only  be 
demanded  from  the  time  of  demand  of  repay- 
ment on  behalf  of  the  United  States,  the  United 
States  having^  a  right  to  demand  such  repay- 
ment. 

*  'Advance  "  and  **  interest "  are  relative  terms ; 
they  must  refer  to  a  principal  sum.  If  there  be 
no  principal  sum  due.  there  can  be  no  advance 
nor  interest  thereon. 

The  liquidated  damages  were  the  damages  for 
the  entire  breach  of  the  contract  on  the  part  of 
the  defendants,  in  failing  to  pay  altogether  in 
Amsterdam ;  not  for  a  mere  delay  of  payment 
for  a  few  days.  According  to  the  construction 
which  the  United  States  contend  for,  they  would 
be  entitled  to  20  per  cent,  damages,  even  if  they 
had  received  the  170,000  guilders  on  the  2d  of 
March.  Such  a  construction  would  make  the 
contract  highly  penal,  and  therefore  is  to  be 
avoided,  if  possible.     Doug.  6O4. 

In  the  case  of  Peter  BUgfU,  a  bankrupt,  his 
bills  on  Europe  were  protested  for  non-payment : 
after  protest  the  holder  received  the  principal 
money,  and  sent  the  bills  back  to  Pennsylvania, 
duly  protested,  and  with  legal  notice,  m  order 
to  recover  the  20  per  cent,  damages  'out  [*3^0 
of  Blight's  estate.  But  the  commissioners  re- 
jected the  claim,  after  full  argument.  We  con- 
sider this  as  airery  respectable  authority,  as  the 
commissioners  were  gentlemen  of  good  legal 
and  commercial  information,  and  of  sound 
judgment. 

Rodney,  (Attorney  General,)  contra. 

The  rule  upon  demurrers  is  to  go  back  to  the 
first  fault.  If  our  replication  is  bad,  their  plea 
is  bad  also.  The  defendants  could  only  plead 
payment  at  or  before  the  day.  This  is  not  a 
bond  within  the  statute  of  Anne,  the  payment 
^f  which  after  the  day  may  be  pleaded.  It  is  a 
Dond  to  perform  covenants. 

But  if  payment  after  the  day  might  be  plead- 
ed under  the  statute,  yet  it  must  be  pleaded  a^^ 
payment  of  the  principal  sum  with  all  interest 
then  due  thereon.  S  Bl.  1106,  Jerkins  v.  Kenton; 
1  Atk.  251;  Esp.  N.  P.  S6j^;  Pleader's  Asmsta fit, 
S60. 

The  plea  does  not  aver  that  Willink  &  Van 
StAphorst  were  agents  of  the  United  States  to 
receive  the  money  after  the  day. 

The  demurrer  admits  the  truth  of  the  replica- 
tion, which  states  that  the  United  States  did  not 
receive  the  170,000  guilders  in  satisfaction,  &:c. 

At  all  events,  the  united  States  were  entitled 
to  interest  on  the  170,000  guilders  from  the  1st 
of  March  to  the  18th  of  IVtay. 

The  agreement  does  not  require  notice  of 
non-payment,  and  all  the  forms  of  protest.  &c. 
A  demand  is  only  required  to  entitle  the  United 
States  to  interest  on  the  20  per  cent. 

The  plea  is  to  be  considered  as  three  pleas. 
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And  therefore  the  United  States  were  obliged  to 
make  three  replications. 

The  statute  of  William  allows  a  plaintiff  to 
reply  as  many  breaches  as  he  thinks  proper.    / 
TuWa  Prae.  6J7;  Bull  ^\  P.  163;  2  Sira.  994. 
•»4rO*]    *Rawle,  In  reply. 

The  question  in,  whether,  on  the  whole  rec- 
ord, the  United  States  are  entitled  to  recover. 

The  contract  is,  that  the  parties  should  stand 
in  the  relation  of  drawers  and  payees  of  a  bill 
of  exchange.  The  contract  was  made  at  Phila- 
delphia, and  must  be  governed  by  the  laws  of 
Pennsylvania;  and  under  those  laws  the  20  per 
•cent,  cannot  be  recovered  until  the  bill  be  re 
turned.  If  the  defendants  had  drawn  a  bill 
payable  on  the  Ist  of  March,  and  it  had  then 
lx»en  protested,  but  afterwards,  on  the  13th  of 
May,  taken  up  by  the  acceptor,  it  could  never 
have  been  returned  by  the  payeas;  and,  conse- 
quently, the  20  per  cent,  damages  could  not  have 
lieen  recovered. 

It  was  not  necessary  for  the  defendants  to 
Hver  in  their  plea  that  Willink  &  Van  Staphorst 
had  authority  to  receive  the  money ;  it  is  averred 
by  the  plea,  and  admitted  by  the  replication, 
that  the  money  was  paid  by  the  defendants  to 
Willink  4&  Van  Staphorst,  bankers  of  the  United 
States,  to  and  for  the  use  of  the  United  States. 
It  is,  therefore,  admitted  to  be  a  payment  to  the 
United  States  as  much  as  if  it  had  been  so  ex- 
pressed. 

If  no  interest  was  due  on  the  13th  of  May,  it 
was  not  necessary  in  the  plea  to  aver  payment 
of  interest. 

The  bond  is  virtually  for  payment  of  a  sum 
less  than  the  penalty:  and,  therefore,  within  the 
statute  which  authorizes  a  plea  of  payment 
after  the  day. 

It  was  not  necessary  to  plead  that  it  was  re- 
ceived in  satisfaction.  That  is  a  fact  for  the 
con.«*ideration  of  the  jury  on  the  plea  of  pay- 
ment. The  demurrer  does  not  admit  the  fact 
that  it  was  not  received  in  satisfaction,  for  the 
demurrer  admits  nothing  but  what  is  well 
pleaded;  and  to  a  plea  of  payment  it  is  a  bad 
replication  to  say  that  the  money  was  not  re- 
ceived in  satisfaction.  Pleader's  Amstant,  360; 
Burr.  945;    8tra.  691. 

S^  1*1  *March  8.  Marshall,  Ch.  J. ,  de- 
livered the  opinion  of  the  court  as  follows, 
viz. : 

This  case  comes  on  uiK)n  a  special  demurrer 
to  a  replication  filed  by  the  plaintiffs  to  a  plea 
of  payment  after  the  day.  The  replication  is 
double,  and  coasequently  ill.  But  it  is  a 
known  rule  that  a  demurrer  brings  all  the 
pleadings  before  the  court ;  in  consequence  of 
which  judgment  must  be  rendered  against  him 
who  has  committed  the  first  fault;  or,  which 
will  most  generally  produce  the  same  result, 
for  him  who,  upon  the  whole  record,  shall  ap- 
l>ear  to  be  entitled  to  their  judgment.  It  there- 
fore becomes  necessary  to  examine  the  plea  of 
the  defendants.  By  their  agreement  with  the 
Secretary  of  the  Treasury,  they  were  bound  to 
pay  to  the  bankers  of  the  United  States,  in 
Amsterdam,  the  sum  of  500,000  guilders  in  the 
following  manner,  viz.,  280,000  guilders  on  or 
l>efore  the  first  day  of  February;  170,000  guild- 
er* on  or  before  the  first  day  of  March;  and 
the  remaining  100,000  guilders  on  or  before  the 
first  day  of  June,  in  the  year  1803.  The  first 
pa>inent  was  made  on  the  day,  and  the  last  be- 
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fore  the  day,  but  the  second  payment  was  made 
on  the  thirteenth  day  of  May,  instead  of  the 
first  day  of  March.  On  the  effect  of  this  pay- 
ment, the  whole  case  depends. 

The  defendants  plead  that  they  did,  on  the 
13th  day  of  May,  at  Amsterdam*,  pay  to.  the 
bankers  of  the  United  States,  for  the  use  of  the 
United  States,  the  sum  of  170,000  guilders. 
The  replication  admits  this  payment  as  .plead- 
ed, but  denies  that  it  was  accepted,  received 
and  allowed  by  the  United  States  in  pavmcnt 
and  satisfaction  of  the  same  sum  wbicli  was 
payable  on  the  first  of  March.  The  replication 
proceeds  to  aver  that  the  said  sum  of  170,0(X) 
guilders  was  not  paid  on  the  first  day  of  March, 
nor  had  the  defendants  paid  the  damages  of  20 
per  cent,  which  were  stipulated,  in  case  of  fail- 
ure to  pay  on  the  day. 

The  fact  upon  these  pleadings  appears  to  be, 
that  the  payment  was  received  by  the  United 
States  without  any  *stipulation  respect-  [*342 
ing  the  effect  of  that  receipt,  upon  their  agree- 
ment with  the  defendants.  If  payment  to  the 
bankers  of  the  United  States,  the  persons  to 
whom  by  agreement  the  money  was  to  be  paid, 
was  not  payment  to  the  United  States,  it  would 
not  be  a  payment  to  the  use  of  the  United 
States,  which  the  plea  avers,  and  the  replica- 
tion in  terms  admits.  In  such  case  the  repli- 
cation, instead  of  averring  that  this  sum  was 
not  accepted  in  satisfaction  of  the  same  sum 
payable  at  an  earlier  day,  would  have  averred, 
and  ought  to  have  averred,  that  it  was  not  ac- 
cepted at  all,  and  was  not  a  payment  to  the  use 
of  the  United  States,  in  which  case,  instead  of 
a  special  replication,  issue  might  have  been  ten- 
dered on  the  plea.  The  court,  then,  under- 
stands the  fact  as  stated  in  the  pleadings  to  be, 
that  the  money  was  received  without  any 
agreement  whatever,  and  the  law  must  deter- 
mine the  effect  of  such  a  payment. 

The  payment  made  to  the  bankers  in  Amster- 
dam being,  then,  an  actual  payment  to  the 
United  States,  the  inquiry  is,  whether  it  was 
such  a  payment,  and  is  so  pleaded,  as  to  bar 
this  action. 

It  is  admitted  that  the  statute  of  Anne,  which 
allows  payment  after  the  day  to  be  pleaded,  is 
in  force  in  Pennsylvania,  but  it  is  contended 
that  this  bond  is  not  within  that  statute;  or,  if 
it  is,  that  this  plea  is  not  good  under  it. 

If  this  be  a  bond  within  the  statute  of  Anne, 
on  which  the  court  gives  no  opinion,  yet  by 
that  statute,  the  payment  must  be  of  the  whole 
sum  actually  due,  or  the  action  for  the  penalty 
is  not  barred. 

In  this  case  the  sum  due  on  the  first  of  March 
was  paid  on  the  13th  of  May,  without  interest 
or  damages. 

By  the  United  States  it  is  contended,  that 
damages  at  the  rate  of  20  per  centum  on  the 
sum  of  170,000  guilders  were  then  due;  by  the 
defendants  it  is  contended  that  no  interest  was 
due. 

*The  words  of  the  contract  to  which  [*343 
each  party  refers,  are  not  precisely  the  same  in 
the  condition  of  the  bond  and  in  the  articles  of 
aCTeement  which  are  referred  to  by  tlie  bond. 
There  is  no  contradiction  between  them;  but 
there  is  a  variance  in  this,  that  the  condition  of 
the  l)ond  expresses  more  fully  than  the  articles 
the  idea  of  the  parties,  that  in  case  of  failure  to 
perform  the  contract  at  Amsterdam,  the  de- 
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Tnand  for  payment  was  to  be  made  Id  Philadel- 
phia. The  words  of  the  condition  are,  '*  or  in 
<^se  the  s»iid  sums  shall  not  be  paid  as  afore- 
said, then  to  repay  to  the  United  States  the 
value  of  the  said  500,000  guilders,  at  the  rate 
of  exchange  current  in  Philadelphia  at  the  time 
dcniand  of  payment  is  made,  together  with 
damages  at  the  rate  of  20  per  cent,  in  the  same 
manner  as  if  bills  of  exchange  had  been  drawn 
for  the  said  sum,  and  they  liaii  been  returned 
protested  for  non-payment,  and  lawful  interest 
for  any  delay  of  payment  that  may  take  place 
after  the  demand. " 

The  defendant's  were  merchants  residing  and 
carrying  on  trade  in  Philadelphia,  in  which 
place  the  contract  was  made,  and  by  the  law 
of  the  state,  bills  of  exchange  returned  unpaid 
under  protest  are  liable  to  20  per  cent,  damages. 
It  is  sufficiently  obvious,  from  these  circum- 
stances, and  from  the  words  of  the  condition, 
that  the  parties  contemplated  a  repayment  in 
Philadelphia  in  the  event  of  non-payment  in 
Amsterdam. 

It  is  contended  by  the  plaintiffs  that,  the  in- 
stant the  failure  to  pay  the  170,000  guilders  on 
the  first  of  March  had  taken  place,  a  full  and 
complete  right  to  the  stipulated  damages  was 
vested  in  the  United  States,  without  any  fur- 
ther act  on  their  part ;  and  that  a  payment  of 
the  principal  sum  on  the  succeeding  day  would 
not  have  relieved  the  defendants  from  those 
damages. 

In  this  opinion  the  court  does  not  concur 
with  the  counsel  for  the  United  States. 

Contracts  are  always  to  be  construed  with  a 
view  to  the  real  Intention  of  the  parties.  In 
this  contract,  the  object  of  the  United  States 
was  to  remit  to  their  bankers  in  Amsterdam 
344*]  a  sum  of  money,  for  which  they  had*oc- 
casion  in  Europe.  The  heavy  damages  to  be 
incurred  by  the  defendants  in  the  event  of  their 
failing  to  make  their  stipulated  payments  in  Am- 
sterdam, were  considered  as  a  compensation  for 
the  disappointments  produced  b^  the  non-pay- 
ment of  the  money  at  that  place  m  such  time  as 
to  answer  the  purposes  of  the  conti-act.  Whether 
payment  at  the  same  place  on  a  subsequent  day 
would  answer  these  purposes,  was  for  the 
United  States  to  determine.  They  might  ac- 
cept it,  or  they  might  reject  it,  and  claim  what- 
ever tlie  law  of  their  contract  would  give  them. 
In  the  event  of  non-payment  in  Amsterdam  at 
the  time  stipulated,  the  defendants  are  to  repay 
to  the  United  States  the  value  of  the  guilaei's 
they  shall  have  failed  to  pay  in  Amsterdam, 
**  at  the  rate  of  exchange  current  in  Philadel- 
phia at  the  time  demand  of  payment  is  made, 
together  with  damages  at  the  rate  of  20  per 
cent."  The  fair  interpretation  of  this  agree- 
ment is,  that  the  demand  is  to  be  made  in  Phil- 
adelphia, that  the  money  is  to  be  repaid  in 
Phihvdelphia,  and  that  the  damages  are  upon 
the  money  there  to  be  repaid.  Had  a  part  of 
the  sum  of  170,000  guilders  been  paid  on  the 
first  of  March,  it  will  scarcely  be  contended 
that  damages  would  have  accrued  on  that  part. 
A  repayment  of  it  could  not  have  been  demand- 
able  in  Phihidelphia.  It  appears  to  the  court 
that  the  acceptance  of  any  part  of  the  sum  due 
in  Amsterdam  on  a  subsequent  day,  is  a  waiv- 
er of  the  claim  to  damages,  in  Philadelphia,  on 
the  sum  so  accepted,  for  that  sum  cannot  be 
demanded  in  Philadelphia. 
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This  retisoning,  to  which  the  majority  of  t he- 
court  would  strongly  incline,  from  the  natun^ 
and  circumstances  of  the  contract,  derives 
much  additional  force  from  the  reference  xo 
bills  of  exchange.  The  repayment  of  the  value 
of  the  guilders  '  *  at  the  rate  of  exchange  current 
in  Philadelphia  at  the  time  demand  of  (lay 
ment  is  made,  together  with  damages  at  the 
rate  of  20  per  cent."  is  to  be  made  "in  the 
same  manner  as  if  bills  of  exchange  had  been 
drawti  for  the  said  sum,  and  they  had  been  re- 
turned protested  for  non-payment. " 

Why  is  this  reference  made  to  bills  of  ex 
change? 

*The  stipulation  that  damages  at  the  [*34l> 
rate  of  20  per  centum  shoulu  be  incurred  <»n 
those  sums  which  the  defendants  might  fail  u> 
pay  at  the  time  and  place  mentioned  in  their 
contract,  did  not  require  it  unless  the  law  of 
bills  of  exchange  was  either  to  explain  or  u> 
give  validity  to  that  stipulation.  To  a  majority 
of  the  court  it  is  satisfactory  evidence  that  the 
parties  intended  this  contract,  if  not  as  a  com- 
plete substitute  for  bills  of  exchange,  to  openite 
between  themselves  as  if  bills  had  been  drawn-. 
The  law  of  Pennsylvania  regulating  bills  uf 
exchange  was  well  understood.  If  those  driiwu 
on  any  part  of  Europe  are  retiu*ned  back  unpaid 
with  a  legal  protest,  the  drawers  and  indonser^ 
are  subjectea  to  damages  at  the  rate  of  20  (mt 
centum.  But  the  right  to  these  damages  is  not 
complete  until  the  bill  be  returned  back  under 
protest.  Till  then  they  are  not  demandable. 
Consequently,  payment  before  the  bill  relum>i 
does  away  the  right  to  demand  them.  Bv  rt- 
ceiving  payment,  the  holder  waives  his  right  u> 
damages.  The  express  reference  to  bills  which 
is  maae  in  this  contract,  and  the  terms  in  which 
that  reference  is  made,  l)eing  considered  by  the 
majority  of  the  court  as  explanatory  of  the  in- 
tention of  the  parties  that  the  right  to  danutges 
should  be.  put  on  the  same  footing  as  if  bills  had 
been  drawn,  form  an  additional  reason  for  their 
opinion  that  an  acceptance  in  Amsterdam  aft^r 
the  day,  before  a  demand  in  Philadelphia, 
amounts  to  a  waiver  of  any  right  the  Unitc-^i 
States  might  otherwise,  perhaps,  have  hail  to 
demand  the  stipulated  damages. 

But  whether  the  sum  agreed  to  be  paid  as  a 
compensation  for  a  failure  to  pay  at  the  time 
and  place  mentioned  in  the  contract,  be  consid- 
ered merely  as  a  penalty,  or  as  stipulated  dam- 
ages, of  which  the  law  will  coerce  thepaymeur. 
a  forfeiture  took  place  on  the  non-performance 
of  the  condition  of  the  bond,  and  a  rigjit  to 
something  more  than  that  condition  vested  im- 
mediately in  the  obligees.  If  the  reservation  of 
damages  in  the  condition  of  the  bond  is  in  law 
only  a  double  penalty,  then  interest  is  the  legal 
compensation  for  this  breach  of  the  covenani 
contained  in  the  condition  of  the  bond.  If  it  be 
even  of  the  character  given  to  it  by  both  partieN 
in  argument,  the  amount  of  damages  settled  b\ 
the  parties  them.selves,  the  majority  of  thecouri 
*is  not  satisfied,  that  in  wai\4ng  those  [*JJ4€i 
damages  the  obligee  has,  without  any  agn^'- 
ment  on  the  .subject,  relinquished  that  right  to 
interest  which  is  attached  to  all  contracts  U*r 
the  payment  of  money,  which  is  only  dispIaciNl 
by  the  agreement  to  receive  a  larger  Bum  iu 
damages,  and  which  a  mere  tacit  implied  waiver 
of  those  stipulated  damages  might  reinstate 
The  majority  of  the  court,  therefore,  isof  opin- 
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ion  that,  under  the  circumstances  which  have 
taken  plac«,  the  United  States  ought  to  receive, 
under  thi^  contract,  interest  on  the  sum  of 
170,000  guilders  from  the  first  of  March,  the 
day  on  which  that  sum  ought  to  have  been  paid, 
until  the  thirteenth  of  May,  the  day  on  which 
it  was  actually  paid.  Judgment,  therefore,  on 
the  pleadings,  must  be  rendered  for  the  plaint- 
iffs. 

By  the  26th  section  of  tfie  judicial  act,  it  is 
directed  that,  in  cases  of  this  description,  the 
court  shall  render  **  judgment  for  so  much  as  is 
due  according  to  equity.  And  when  the  sum 
for  which  judgment  should  be  rendered  is  un- 
certain, the  same  shall,  if  either  of  the  parties 
request  it,  be  assessed  by  a  Jury." 

In  this  case  it  is  the  opinion  of  the  majority 
of  the  court,  that  judgment  ought  to  be  render- 
ed for  so  much  as  remains  due  of  the  sum  of 
170,000  guilders,  calculating  interest  thereon 
from  the  first  of  March  in  the  year  1803,  and  if 
either  of  the  parties  request  it,  that  a  jury  he 
impaneled  to  ascertain  the  value  of  this  sum 
in  the  money  of  the  United  States. 

Afr«r-S.  C.  1  Wash.  C.  C.  446. 
Cited-U  Pet.  611 ;  2  Mason  20. 
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♦PEISCH  and  Others  v.  WARE  and  Others. 

and 
THE  UNITED  STATES 

V. 

THE  CARGO  OF  THE  SHIP  FAVOURITE. 

Wine  and  spirits  saved  from  a  wreck  and  landed, 
are  not  liable  to  forfeiture  because  unaccompanied 
with  such  marks  and  certificates  as  are  required  by 
law ;  nor  because  they  were  removed  without  the 
C4>n0«nt  of  the  collector  before  the  quuntity  and 
quality  were  ascertained,  and  the  duties  paid. 

The  award  of  arbitrators  appointed  uudc  r  a  mu- 
tual mistake  of  both  parties  in  supposlnff  themselves 
bound  by  law  to  submit  the  matter  In  dispute  to  ar- 
bitration, is  not  obUflpatory. 

The  owner  of  tfoods  cannot  forfeit  them  by  an  act 
done  without  his  consent  or  connivance,  or  that  of 
some  person  employed  or  trusted  by  him. 

One-half  allowed  for  salvagre  in  the  Delaware  bay. 

QiMrre,  whether  tfoods  saved  are  liable  for  duties? 

THESE  cases  were  appeals  from  the  circuit 
court  for  the  district  of  Delaware.  Peisch 
and  others,  owners  of  the  ship  Favourite  and 
her  cargo,  libeled  Ware  and  others  in  the  dis- 
trict court,  for  the  possession  of  certain  goods, 
part  of  that  cargo,  which  the  latter  had  saved 
from  the  ship,  which  had  been  wrecked  in  the 
Delaware  bay. 

The  careo  consisted  principally  of  wine,  bran- 
dy, cordials,  olive  oil  and  silks. 

On  the  night  of  the  26th  of  October,  1804, 
the  ship  Favourite,  being  at  anchor  in  the  Del- 
aware bay,  parted  both  cables,  and  was  driven 
onto  a  shoal.  The  crew  cut  away  all  the  masts ; 
in  the  morning  she  had  drifted  over  the  shoal, 
but  the  crew  not  being  able  to  keep  her  clear 
with  the  pumps,  and  having  eleven  and  a  half 
feet  of  water  in  the  hold,  they  quitted  the  ship, 
about  9  o'clock.  A.  M. ,  and  went  to  Cape  May 
for  assistance.  On  the  same  morning,  about  10 
o'clock,  the  ship  was  seen  from  the  town  of 
Lewis,  a  small  town  on  the  shore  of  the  state  of 
Delaware,  but  not  a  port  of  entry,  by  Thomas 
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Rodney,  an  inspector  and  surveyor  of  the  rev- 
enue who  resided  at  that  place.  The  ship  was 
then  drifting  out  to  sea,  without  masts,  anchors, 
cables,  or  rudder.  He  collected  a  number  of 
men  and  boats,  and  went  on  board  the  ship, 
and  having  towed  her  on  to  a  shoal  called  the 
Shears,  they  began  to  discharge  the  cargo  into 
the  boats.  Rodney,  supposing  himself  author- 
I  ized  by  the  wreck  law,  as  it  is  called,  of  the 
'  state  of  Delaware,  to  take  the  lead  in  the  busi- 
ness of  salvage,  *appointed  Ware  to  [*348 
superintend  the  delivery  of  the  cargo  from  the 
ship,  and  went  on  shore  himself  to  attend  to 
the  landing  and  storage  of  the  goods  saved. 

On  the  29th  of  October,  the  mate  with  three 
of  the  crew  returned  to  the  ship  in  a  shallop 
they  had  procured  at  Cape  May,  with  intent,  as 
they  said,  to  save  what  they  could  of  the  cargo. 
I  They  found  the  ship  in  possession  of  Ware  and 
others,  who  would  not  suffer  the  mate  to  take 
any  thing  out  of  the  ship,  except  his  clothes 
and  those  of  the  crew.  The  mate  then  left  the 
ship.  There  were  48  hands  and  six  boats  em- 
ployed 16  days  and  12  nights  in  saving  the 
goods;  besides  four  flats  and  seven  or  eight 
hands  liired  occasionally  to  work  in  the  flat^. 

On  the  7th  of  November  Peisch  arrived,  and 
on  the  9th  offered  to  pay  4.000  dollars  for  sal- 
vage, which  the  salvors  refused,  the  goods  saved 
being  supposed  to  be  worth  about  14,000  dollars, 
and  demanded  om»-half  for  salvajge.  Not  being 
able  to  agree,  the  parties  supposing  themselves 
bound  by  the  law  of  Delaware,  wluch  requires 
an  arbitration  in  such  cases,  referred  the  rate  of 
salvage  to  three  men,  who  awarded  one-half  to 
the  salvors.  On  the  18th  of  November,  the 
collector  of  the  district  of  Delaware  arrived  at 
Lewis,  and  on  the  19th  tlie  salvors  offered  them- 
selves i-ead^  to  secure  the  duties  upon  their  half 
of  the  goods  saved,  and  requested  that  the 
amount  of  duties  might  be  ascertained  at  Lewis. 
This  the  collector  refused,  and  ordered  thego(Kls 
to  be  sent  to  Wilmington,  a  port  of  entrv,  to 
have  the  duties  ascertained ;  and  Rodney  deliv- 
ered them  into  his  possession.  The  salvors  then 
sued  out  a  writ  of  replevin  from  the  state  court 
of  Delaware,  and  took  the  possession  of  the 
goods  from  the  collector,  who  thereupon  seized 
them  as  forfeited  to  the  United  States  for  breach 
of  the  revenue  laws. 

The  first  count  of  the  libel  filed  by  the  United 
States  claimed  the  wine,  brandy  and  cordials,  as 
being  forfeited,  because  they  were  unaecom- 
panied  with  such  marks  and  certificates  as  are 
required  by  law,  the  duties  not  having  been  paid 
or  secured. 

•The  second  count  claims  them  as  [*34:0 
forfeited,  because  they  were  removed  without 
the  consent  of  the  collector  before  the  quantity 
and  quality  of  the  wines  and  spirits,  and  the 
duties  thereon,  were  ascertained  according  to 
law;  the  duties  not  having  been  paid  of  se- 
cured. 

The  third  count  claims  all  the  goods  forfeited, 
because  they  were  found  concealed,  the  duties 
not  having  been  paid  or  secured. 

On  this  libel  by  the  United  States,  the  district 
court  decreed  that  the  goods  were  not  liable  to 
forfeiture,  but  were  subject  to  the  terms  of  the 
decree  of  the  court  in  the  suit  respecting  salvage, 
by  Peisch  and  others  against  Ware  and  others; 
which  decree  was  affirmed  in  the  circuit  court, 
and  the  United  States  appealed  to  this  court. 
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Reed.  United  States  attorney  for  the  district 
of  Delaware,  contended, 

1.  That  the  libellants  were  entitled  to  dani- 
ages  agamst  the  salvors  to  the  whole  amount  of 
the  g0()ds  saved,  because,  by  the  improper  acts 
of  the  salvors,  they  have  been  forfeited  to  the 
United  States,  and  so  wholly  lost  to  the  libel- 
lants. 

2.  That  the  salvage  allowed,  if  any  is  due, 
was  too  high. 

1.  The  goods  are  forfeited  to  the  United 
States,  first,  under  the  43d  section  of  the  act  of 
Congress  regulating  the  collection  of  duties  on 
imports  and  tonnage,  vol.  4*  P-  ^^0,  because 
found  without  marks  and  certificates;  second, 
under  the  51st  section  of  the  same  act,  because 
removed  before  the  proof,  quality  and  quantity 
thereof  were  ascertamed,  and  the  duties  paid  or 
secured ;  and,  thirdly,  under  the  68th  section  of 
the  same  law,  because  Ihej'  were  concealed,  the 
duties  not  having  been  paid  or  secured. 

The  removal  of  the  wines  and  spirits  without 
marks  and  certificates,  is  clearly  within  the  let- 
ter of  the  law.  The  power  to  remit  or  mitigate 
the  forfeiture  can  only  be  exercised  by  the 
Secretary  of  the  Treasury. 
350*]  *lt  is  not  necessary  that  Peisch  and 
others  should  have  been  privy  to  the  removal. 
It  is  wholly  unimportant  who  removes  the 
goods.  The  United  States  look  only  to  the 
thing  itself.  The  proceeding  is  in  rem.  If  the 
unlawful  act  be  done  even  by  a  stranger,  the 
goods  are  forfeited.  The  revenue  laws  are  to 
be  construed  strictly  according  to  their  letter. 
4  Drill.  28^  PHestnian  v.  United  States. 

There  is  no  difference  between  a  careless  and 
a  fraudulent  omission  of  duty.  Peters*  s  Rep.  448. 

The  offer  to  pay  the  duties  was  illusory;  the 
collector  could  not  receive  them. 

Salvage  goods  are  liable  to  duties,  if  intended 
for  importation  into  this  country.  The  case 
of  Shepherd  v.  Oosnold,  Vauglian,  166^  was  of 
wreck  on  shore,  not  of  floating  wreck;  and  the 
goods  saved  were  not  intended  for  importation. 
6Bac.  Ahr.  280,  S81  (GiciU.  ed.);  1  Peters,  45, 
47,  li2.  In  the  case  of  TA^  Blaireau,  in  this 
court,  (ante,  wl.  2,  p.  240,)  there  was  no  ques- 
tion as  to  the  duties;  the  goods  were  not  in- 
tended for  importation. ' 

If,  then,  the  goods  are  forfeited  to  the  United 
States  by  the  unlawful  acts  of  the  salvors,  the 
court  below  ou^ht  to  have  decreed  restitution 
in  value,  and  given  damages  to  the  libellants. 
J  Rob.  108,  file  Der  Mohr.  Their  libel,  al- 
though it  avers  an  offer  to  pay  salvage,  docs 
not  preclude  them  from  averring  that  no  Sivl 
vage  is  due,  nor  from  claiming  damages.  The 
libel  contains  a  prayer  for  general  relief,  and 
the  court  will  pass  such  a  decree  as  their  case, 
upon  proof,  deserves,  without  regard  td  the 
specific  relief  prayed.  S  DaU.  86,  333;  8  Rob. 
108;  {American  ed.) 

351*1  *But  even  if  the  goods  are  not  liable 
to  forfeiture  for  the  improper  conduct  of  the 
salvors,  yet  they  are  not  entitled  to  salvage. 
By  the  52d  section  of  the  act  before  recited, 
{tftl.  4,  p.  302, )  it  is  made  the  duty  of  the  col- 
lector, in  case  of  an  incomplete  entry,  to  cause 

1.— Johnson,  J.  Do  the  oppoeite  counsel  aeriouA- 
ly  contend  this  point'/ 

Van  Dyke,  for  the  appellees.  We  do  not  think 
the  question  important  to  this  case,  but  we  have 
stronp  authorities  in  support  of  our  side  of  it. 
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tlie  goods  to  be  stored.  An  incomplete  entry 
of  these  goods  was  made,  and  the  revenue  oM- 
cer,  Rodney,  did  no  more  than  his  duty  in  se- 
curing the  goods.  The  other  persons  acted 
only  as  his  servants  or  agents.  He  was  paid 
his  daily  allowance  for  his  trouble,  by  the  col- 
lector. The  appellees  never  had  such  posses- 
sion of  the  goods  as  entitled  them  to  retain 
them  for  salvage.  The  possession  was  in  the 
United  States,  who  held  a  prior  lien  on  them 
for  the  duties.  Rodney  first  took  possession  of 
them  as  an  officer  of  the  revenue,  and  held, 
them  for  the  United  States,  not  for  the  salvors. 
They  never  had  a  rightful  possession.  The 
only  possession  they  ever  haa  was  under  void 
writs  of  replevin  from  the  state  court,  which 
liad  no  jurisdiction. 

The  possession  upon  which  the  writs  of  re- 
plevin were  founded,  was  at  most  a  possession 
under  a  lien  for  salvage,  which  is  a  matter  ex- 
clusively of  admiralty  jurisdiction.  The  writs 
of  replevin  being  void,  they  were  trespassers  in 
taking  possession  under  them.  A  tortious  act 
cannot  be  the  foundation  of  right.  They  for- 
feited all  right  to  salvage  by  resisting  the  mate 
and  crew ;  and  by  the  embezzlement  of  part  of 
the  goods  saved. 

The  award  does  not  preclude  the  libellants 
from  averring  that  no  salvage  is  due.  The  ar- 
bitration was  entered  into  by  mistake.  It  was 
supposed  by  Peisch  that  he  was  bound  to  enter 
into  the  reference,  by  the  7th  section  of  the  act 
of  assembly  of  Delaware,  of  February'  2,  1786. 
{Delaware  Laws,  wl.  S,  p,  831.)  But  that  law 
was  repealed  by  the  constitution  of  the  United 
States,  which  transfers  all  the  admiralty  juris- 
diction to  the  courts  of  the  United  States  exclu- 
sively; and  by  the  act  of  Congress,  (the  judici- 
ary act  of  17§9,)  which  provides  for  the  exclu- 
sive exercise  of  that  jurisdiction  by  the  district 
courts. 

♦Since  this  act  of  Congress,  the  state  r*352 
officers  have  had  no  right  to  meddle  with  proi)- 
erty  within  the  admiralty  jurisdiction.  The 
question  of  salvage  is  exclusively  of  admiralty 
jurisdiction,  and  belongs  to  the  district  court ; 
and  every  provision  of  the  act  of  assembly  of 
Delaware  upon  that  subject  is  entirely  repealed. 
Peisch's  assent,  therefore,  to  the  arbitration, 
being  founded  in  a  mistake  of  his  rights,  was  a 
►  void  act;  and  the  award  can  derive  no  validity 
from  his  assent.  If  it  derives  no  validity  from 
his  assent  it  is  a  mere  nullity,  for  it  is  the  judg- 
ment of  an  incompetent  tribunal.  The  arbi- 
trators could  derive  no  authority  from  the  law 
of  Delaware. 

A  court  which  has  exclusive  jurisdiction  of 
the  principal  subject,  has  also  jurisdiction  of 
the  incidents.  The  common  law  courts  of  the 
state  had  no  jurisdiction  in  any  shape  whatever. 
1  Peters,  93,  Bretoar  v.  Ship  Jrotr  American;  3 
T.  R.  343,  Smart  v.  Wolfe. 

But  even  if  the  act  of  assembly  were  in  force, 
the  award  is  not  made  in  conformity  with  its 
provisions. 

In  the  first  place,  no  authority  can  be  exer- 
cised under  that  law  but  by  a  sheriff,  or  a  jus- 
tice of  peace,  or  an  officer  Of  the  customs,  and 
then,  only,  upon  application  by  the  master  or 
owner  of  the  ship.  But  here,  so  far  from  being 
requested  by  any  person  interested  in  the  ship, 
the  salvors  drove  away  the  mate  and  the  crew ; 
and,  secondly,  the  persons  claiming  salvage  oa- 
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der  that  law  must  have  been  summoned  ixs  sal- 
vors. 

The  salvors  have  resorted  to  an  incompetent 
tribunal;  they  ought  to  have  libeled  in  the  dis- 
trict court,  which  has  exclusive  cognizance  of 
the  case. 

2.  But  if  any  salvage  was  due,  the  amount 
decreed  is  exorbitant.  The  amount  offered 
was  a  very  liberal  compensation  for  their  time, 
risk  and  labor.  There  wjvs  no  danger.  The 
vessel  was  all  the  time  within  the  bay;  and  they 
had  pilot  boats  constantly  alongside.  The  car- 
go was  in  its  nature  so  buoyant,  that  the  ship 
could  not  sink. 

353*]  ♦In  the  case  in  19  Viner,  276,  only 
one-tenth  was  given  for  salvage  on  the  coast. 
In  The  Blaireau  {anU,  vol.  2,  p.  240,)  only  one- 
third  was  given ;  and  that  was  a  case  of  great 
risk  and  merit.  /  Peter8,  10,  37;  MoUoy,  b.  5, 
c.  10. 

Broom  and  Van  Dyke,  contra. 

There  are  only  two  questions  in  this  case. 

1.  Whether  the  goods  are  forfeited  to  the 
United  States;  and, 

2.  Whether  the  salvage  allowed  is  too  high? 
1.  The  inspector  had  no  authority  to  unlade 

the  ship.  No  entry  had  been  made,  and  no 
permit  granted.  He  could  only  unlade  in  the 
character  of  a  salvor.  When  the  goods  were 
landed,  he  had  a  right  to  direct  where  they 
should  be  deposited  until  the  duties  were  ascer- 
tained, and  paid  or  secured,  but  his  right  ex- 
tended no  further.  The  lien  of  the  salvors  was 
not  inconsistent  with  that  of  the  United  States. 
As  to  every  thing  beyond  the  security  of  the 
revenue,  the  officer  was  a  tnistee  for  the  salvors 
and  the  owners.  He  held  as  much  for  them  as 
he  did  for  the  United  States,  until  he  undertook 
to  hold  adversely. 

The  state  courts  had  a  right  to  issue  the  writs 
of  replevin.  Replevin,  in  Delaware,  is  a  sub- 
stitute for  trover.  It  is  the  writ  by  which  they 
try  the  question  of  property;  and  trover  will 
certainly  lie  against  a  revenue  officer  for  an  il- 
legal seizure.  Evp.  N.  P.  58S;  3  Rob.  178;  4 
Bob.  160,  188;  Bvrr.  2657. 

It  is  not  denied  that  salvage  is  a  question  of 
admiralty  jurisdiction,  and  that  the  court  of 
admiralty  has  also  cognizance  of  incidents;  but 
not  exclusive  cognizance.  It  was  never  so  con- 
tended in  England.  The  court  of  admiralty 
had  a  hard  stniggle  to  get  even  a  concurrent 
cognizance  of  incidental  (Questions. 

Salvage  goods  are  not  liable  to  duties,  nor,  if 
they  are,  can  the  goods  be  forfeited  by  any  act 


of  the  salvors.  *Such  was  never  the  [*3o4 
intent  of  the  act  of  Congress.  All  statutes 
must  have  a  reasonable  construction.  Yin.  tit. 
StatuU.  519;  1  Bl.  Com.  91. 

By  the  revenue  laws,  goods  are  liable  to  for- 
feiture by  landing  at  any  other  than  a  port  of 
deliver5\  or  without  permit,  or  in  the  night,  yet 
it  will  not  be  contended  that  these  provisions 
apply  to  goods  wrecked  and  driven  on  shore. 
But  they  are  certainly  within  the  letter  of  the 
act. 

In  Courtjuty  v.  Rpirer,  cited  in  /  Tjord  Raym. 
388  and  601,  it  is  not  stated  that  the  goods 
were  intended  to  be  imported,  and  such  is  not 
the  ground  of  decision  in  Shepherd  t.  Go,ynol<l, 
Vaugh.  169.  But  the  true  ground  of  decision 
is,  that  the  goods  were  not  imported  as  mer- 
chandise, but  were  driven  in  by  stress  of 
weather;  that  it  was  not  a  voluntary  importa- 
tion. 6  OwiHim'«  Bar.  Abr.  280.  Although 
the  words  of  the  British  navigation  act,  12  Car. 
IT.  e.  18,  are,  ''imported  as  merchandise,"  jet 
those  statutes  which  ase  only  the  word  "im- 
ported," have  received  the  same  construction. 
Re4tTe*8  Laic  of  Shipping,  203;  2  Wih.  257. 

The  act  01  Congress  ^means  a  voluntary  im- 
portation. It  is  in'many  respects  similar  to  the 
British  statute. 

There  is  no  importation  until  bulk  is  broken. 
Until  then  there  is  no  forfeiture  of  the  goods, 
although  the  vessel  depart  with  them.  There 
is  only  a  penalty  of  400  dollars  on  the  master. 
CoU^etion  Law,  s.  29,  31,  32,  33,  36,  45;  Ilalkt 
d  Boitrie  V.  Jenks,  {ante,  rol.  3,  p.  219.)  The 
statute  of  5  Oeo.  T.  makes  stranded  goods  liable 
to  duty;  hence  it  may  he  inferred  that  they 
would 'not  have  been  so  liable  but  for  the  stat- 
ute. Bac.  Abr.  tit.  Smvggling,  274;  Hcird.  3W, 
Hargrace*8  Law  Tracts,  215,  225;  lieere,  24,  60, 
85,  207,  208,  212,  ^.;  1  Phwd.  1,  Renegrr  r. 
Fagomt;  Cro.  Eliz.  538;  GoU.  Jurid.  72,  75,  79; 
Reere,  200;  [^,  200;  1  Hawk.  c.  17,  s.  83; 
Raym.  377.  The  King  has  no  remedy  for  his 
subsidy,  unless  the  go^s  be  landed. 

There  must  be  fraud  or  negligence.  No  act 
of  the  salvors  forfeited  the  goods.  If  thev  are 
trespassers,  as  *iH  contended,  no  act  of  [*S55 
theirs  could  forfeit  them.  It  must  be  an  act 
done  by  the  owners,  or  with  their  privity,  or 
by  some  person  acting  under  their  authority. 

In  the  Ciise  of  Tlie  Blaireau,  Judge  Winches- 
ter decided  that  salvage  goods  were  not  liable 
to  duties ;  and  the  decision  on  that  point  was 
not  questioned  on  the  ap|)eal. ' 

♦Misconduct  is  charged  against  the  [*35G 


1.— The  oouDsel  for  the  appellees  were  permitted 
in  this  court  to  read  the  followinK  letter  from 
Judffe  Winchester  to  Judffe  Bcnlford,  statingr  the 
K rounds  of  that  decision : 

Sftaware^  Baltinuyrt  Omntyy  March  9, 1808. 

Dear  Sir : 

It  seems  that  the  full  statement  of  the  argu- 
ments and  opinion  made  by  roe  in  the  case  of  du- 
ties on  wreck  and  salvanre  sroods«  has  been  lost  or 
mislajd.  1  can,  therefore,  only  furnish  you  with 
the  state  of  t:ie  case,  the  points  and  authorities. 

The  ship  La  Blaireau,  on  a  voyaire  from  the  West 
Indies  to  France,  and  wholly  owned  by  foreiirn 
subjects,  was  run  down  at  niKbt  by  a  Spanish  ship 
of  war.  and  abandoned  by  the  crew,  who  were 
taken  off  by  the  Spanish  vessel.  The  next  morn- 
inflr  The  Blaireau  was  discovered  by  the  British  ship 
Firm,  taken  up  as  a  wreck,  and  salvage;  and  c«n- 
ducted  to  the  port  of  Baltimore. 

The  cargro  was  very  valuable,  containing  sugars, 
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coffee,  liquors,  lace,  and  diamonds.  The  two  latter 
articles  were  in  very  small  boxes,  and  the  facility 
of  their  concealment  bad  teoiptod  the  British  cap- 
tain to  conceal  some  of  the  boxes ;  but  the  fact 
was  discovered,  in  consequence  of  a  quarrel  be> 
tween  him  and  another  person,  relative  to  a  divis- 
ion of  the  booty. 

An  action  was  instituted  against  the  captain  for 
the  penalty  imposed  by  the  revenue  law.  on  con- 
cealing these  articles  or  lace  and  jewelry,  upon  the 
ground  that  they  were  chargeable  with  duties. 

Mr.  Martin  argued  for  the  defendant,  that  the 
case  was  not  within  an  v  statute :  that  it  was  not  an 
importation,  within  the  revenue  laws,  which  go 
only  to  ordinary  cases  of  trade,  with  the  exception 
of  the  single  case  of  distress,  provided  for  by  the 
00th  section  of  the  act.  He  commented  on  the  23d, 
29th,  aoth,  00th,  68th.  and  Q9th  sections,  to  show  that 
the  whole  of  the  provisions  of  the  law  applied  only 
to  voluntary  importations ;  that  they  did  not  apply 
to  salvage  goods,  which  could  not  be  accompanied 
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milvors,  becaune  they  prevented  the  mate  and 
three  of  the  crew  from  taking  away  part  of  the 
car^. 

35T*]  *But  the  salvors  had  a  right  so  to  do. 
They  were  in  possession  and  had  saved  a  con- 
siderable part  of  the  cargo,  and  were  in  the  act 
of  saving  the  residue;  they  had  a  lien  upon  the 
whole  for  salvage.  There  is  no  evidence  of 
any  embezzlement  by  the  salvors;  that  charge 
is  not  supported.  Nor  is  there  the  least  evi- 
dence that  any  part  of  the  gocKls  were  con- 
ceakHl  to  evade  payment  of  the  duties. 

2,  The  award  is  conclusive  as  to  the  rate  of 
salva^. 

It  IS  immaterial  whether  the  law  of  Delaware 
be  in  force  or  not.  But  Delaware  is  a  sover- 
eign independent  state,  and  has  all  the  rights 
of  sovereignty  not  given  up  to  the  United  States 
by  the  constitution.  The  United  States  admi- 
ralty court  is  bound  by  the  laws  of  Delaware, 
so  far  as  they  are  consistent  with  those  of  the 
United  States.  The  jurisdiction  is  given  to  the 
courts  of  the  United  States  by  the  constitution 
and  laws  of  the  United  Statps,  but  the  state 
laws  are  rules  of  decision  in  those  courts,  in 
Ciises  where  they  apply,. 

It  is  said  the  award  was  not  made  agreeably 
to  the  act,  and  that  the  parties  were  not  bound 
to  submit  to  the  arbitration. 

That  act  is  like  that  which  gives  power  to 
the  commissioners  of  the  cinque  ports  to  decide 
the  question  of  salvage;  and  if  the  parties  sub- 
mit to  the  jurisdiction,  it  is  fit  they  should  abide 
by  the  award;  although  the  arbitrators  had  no 
jurisdiction  otherwise  than  by  consent.  3  Rob. 
J()l,  I'Ju  American  Hero. 

The  HbellantA  objected  to  the  amount,  not  to 
the  jurisdiction.  Whether  it  be  an  award  un- 
der the  act  of  Delaware,  or  by  consent  of  par- 
ties, it  is  equally  binding;  ^d  the  court  cannot 
look  into  the  reasonablenessof  it. 

As  to  the  amount  of  salvage,  the  counsel 
cited  1  Rob.  S6S;  3  Rob.  S86,  and  5  Rob.  289. 
The  Jonge  Bcutiaan,   where  two-thirds  were 
onven  for  salvage,  in  a  case  of  derelict. 
358*]     *Rodney,( Attorney  General, )  in  replv. 

There  w^as  not  much  risk  to  the  owners  of  the 
cargo;  it  was  not  in  ^reat  danger;  and  there 
was  no  danger  in  savmg  the  goods.     The  sal- 


vors, at  most,  can  only  claim  a  compenaation 
for  their  time  and  labor.  But  they  are  not  en- 
titled to  any  thing.  They  resisted  the  officer  of 
the  ship,  when,  by  the  very  law  of  Delaware, 
under  which  they* pretend  to  have  acted,  they 
ought  to  have  obeyed  his  orders. 

The  goods  were  subject  to  duty,  and  forfeit- 
ure. There  is  no  reason  wh^  goods  having 
paid  salvage  should  not  be  liable  to  duties. 
The  decision  of  Judge  Winchester,  in  the  case 
of  The  Blnireau,  is  not  admitted  to  be  law. 
Even  wearing  apparel  would  be  liable,  but  for 
the  exception  in  the  act.  The  exception  proves 
the  general  rule. 

The  British  statute  differs  in  its  langua^ 
from  ours,  and,  therefore,  the  English  authori- 
ties do  not  apply. 

The  misfortune  only  exempts  the  owners  from 
the  penalties  of  the  act,  but  does  not  exempt  the 
goods  from  forfeiture. 

March  9.  Marshall,  Ch.  J. ,  delivered  the 
opinion  of  the  court  as  follows: 

In  these  cases  two  questions  are  to  be  decided 
by  the  court. 

Ist.  Is  the  cargo  of  the  Favourite,  or  any  part 
of  it,  forfeited  to  the  United  States? 

2d.  Are  Ware  and  others  entitled  to  any,  and 
if  to  any,  to  what  salvage? 

The  first  count  in  the  first  libel  filed  on  the 
part  of  the  United  States  claims  the  brandies, 
wines  and  cordials  therein  mentioned,  in  con- 
sequence of  their  being  found  in  the  possession 
of  certain  persons  therein  named,  anaccompa- 
nied  *with  such  marks  and  certificates  [*359 
as  are  required  by  law,  the  duties  thereon  not 
liaving  been  paid,  or  secured  to  be  paid. 

The  second  count  claims  them  as  forfeited 
because  they  were  removed,  without  the  con- 
sent of  the  collector,  before  the  quantity  and 
quality  of  the  said  wines  and  spirits,  and  the 
duties  thereon,  were  ascertained  according  to 
law ;  the  duties  thereon  not  having  been  paid 
or  secured. 

The  third  count  claims  them  because  they 
were  found  concealed,  the  duties  not  having 
been  paid  or  secured  according  to  law. 

The  second  libel  claims  certain  other  goods, 
which  were  parcel  of  the  cargo  of  the  Favourite, 
as  forfeited,  by  being  foui^d  unlawfully  con- 


by  the  manifests,  bills  of  lading,  &c.,  required  in 
ordinary  cases;  nor  oould  the  oaths  imposed  by 
law  be  taken  in  the  case  of  salvaere.  He  then  ar- 
gued that  no  misconduct  whatever  of  the  salvors 
can  create  a  forfeiture  of  goods  of  which  they  had 
taken  possession  as  salvors,  and  referred  to  6  Bae. 
Ahr.  280,  {OwiXl.  edit.)  on  the  general  question,  rely- 
ing on  the  cases  there  cited,  and  1  La.  lUiym.  388, 
AOi ;  Reeve's  Law  of  ShippinOn  201 ;  Btinbw'y^  286 ; 
St<tt.  ft  Oe*).  1.  c.  11,  8.  V3 ;  26  Geo.  II.  c.  19,  n.  5. 

The  district  attorney  argued  that  the  importation 
meant  a  bringing  in.  That  the  privity  of  owners 
WAR  not  necessary.  Seamen  forfeit  the  ship  by 
running  the  goods,  and  by  the  111th  section  of  the 
revenue  law,  which  provides  for  an  entry  where 
particulars  are  unknown,  salvage  goods  might  be 
entered. 

The  court  decided  that  salvage  goods  were  not 
dutiable;  and  referred  to  the  following  authori- 
ties, in  addition  to  those  mentioned  at  the  bar.  The 
case  of  jyymn  v.  Ltird  FiUam,  (a  very  strong  case) ; 
CtMect.  Juridically,  80;  Strange^  943;  HardreHy  382; 
Parker,  212 ;  Cro.  Eliz.  584.  The  court  relied  on  the 
6l8t  and  theOSd  sections  of  the  revenue  law  to  show 
that  the  duties  were  not  due  on  importation,  and 
to  bring  the  case  within  Sir  J.  Harriot's  opinion, 
Cnliect.  jurldica.  88,  Two  decisions  of  Judge  Paca 
were  al«o  referred  to  by  the  court ;  one  of  which 
decided    that    prize    goods    were    not    operated 
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upon  by  the  ordinary  revenue  laws;  and  that 
brandy  (brought)  in  as  prise  by  a  French  privateer* 
(before  the  prohibition  to  sell  their  prize  goods  in 
our  ports,)  though  in  vessels  of  less  capacity  than 
allowed  in  the  ordinary  course  of  trade,  were  not 
forfeitable.  The  other,  under  the  statute  of  the 
United  States  which  prohibited  the  exportation  of 
arms,  &o.  Judge  Paca  held,  that  the  exportation 
of  arms,  &c.,  constituting  the  equipment  of  the 
vessel,  was  not  an  exportation  within  the  statute. 

The  court  (In  the  ease  of  The  Blaireau)  intimated 
a  strong  opinion  that  importation  implied  a  bring- 
ing in  voluntarily;  and  referred  to  the  decisions 
under  the  non-intercourse  law  with  France,  where 
it  was  holden  that  commercing  after  an  Involnn- 
tary  going  into  French  dominions,  was  not  a  com- 
mercing prohibited  bylaw,  and  also  relied  strongly 
on  0'CaUwn*8  Caee^  1  HaioMrw,  e.  17, «.  83.  upon  ue 
statute  27  Eliz.  c.  2. 

The  above  contains  the  substance  of  the  argu* 
ments  and  opinions,  and  all  the  authorities  referred 
to  in  the  case  of  The  Blaireau.  It  will  afford  me 
pleasure  if  vou  shall  be  able  to  derive  any  assist- 
ance from  tnem. 

I  am  very  respectfully. 

Your  obedient  servant, 

J.  Which asTKR. 
Hon.  Judge  Bedford. 

Cranch4. 
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<-ealed,  the  duties  thereon  not  having  been  paid 
or  Hecured. 

The  facts  of  the  case  are  these:  The  ship 
Favourite,  belonging  to  Mr.  Peisch,  of  Phila- 
delpliia,  was  discovered,  about  the  IhaI  of  Oc- 
tol»er,  adrift  in  the  bay  of  Delaware,  with  her 
nmsts  gone  by  the  l)oard,  and  without  anchors, 
cables  or  rudder,  and  in  danger  of  being  carried 
out  to  sea.  A  company  was  formed  to  save  the 
ve>«el  and  cargo;  and  with  conniderable  labor, 
hi  the  course  or  several  days,  the  c^rgo  was  un- 
laden and  landed  at  Lewis,  a  small  town  on  the 
bay,  not  a  port  of  delivery,  where  it  was,  with 
the  approbation  of  the  collector,  left  under  the 
o^re  and  in  the  custody  of  a  revenue  officer  re- 
siding at  that  place,  who  was  one  of  the  party 
that  had  originally  taken  possession  of  the  ves- 
*H^1,  and  under  whose  direction  the  whole  busi- 
ness had  been  in  a  great  measure  conducted. 
<  )n  the  8d  of  November,  while  the  salvors  were 
unlading  the  vessel  and  landing  the  cargo,  an 
imperfect  entry  was  made  by  the  owners  or 
consignees,  after  which  an  award  was  made  be- 
tween  the  owners  and  salvors,  by  which  the 
salvors  were  allowed  one-half  the  cargo.  The 
owners  were  dissatisfied  with  this  award,  and 
refused  to  acquiesce  under  it.  The  collector 
ordered  the  goods,  which  had  been  in  the  cus- 
fodv  of  a  revenue  officer,  to  be  carried  to  Wil- 
^JOO*J  mington  for  the  purpose  of  ♦ascertain- 
ing the  amount  of  duties.  The  salvors  objected 
to  this,  and  requested  that  the  duties  might  be 
iiHcertained  at  Lew^is,  offcrinj^  at  the  same  time 
to  pay  the  duties  on  the  moiety  of  the  cargo 
i'laimc<l  by  them  under  the  awartl.  The  col- 
lector persisting  in  his  determination  to  remove 
the  goods  to  Wilmington,  the  salvors  sued  out 
u  writ  of  replevin  from  the  state  court,  and  by 
force  of  that  wnt  took  the  goods  out  of  the  pos- 
session of  the  revenue  officer.  This  act  is  the 
foundation  of  the  forfeiture  alleged  in  the  libels. 

The  forfeiture  said  to  be  occasioned  by  the 
goods  being  found  without  the  marks  and  cer- 
tirtcjites  retjuired  by  law,  depends  upon  the  43d 
M'Ction  of  the  act  for  collecting  duties,  and  on 
other  sections  of  the  same  act,  which  are  ex- 
planatory of  the  48d  section.  The  particular 
4'1aiiS4^  giving  the  forfeiture  is  in  these  words: 
*•  .\ud  if  any  casks,  chests,  vessels  or  cases, 
itontaining  distilled  spirits,  wines,  or  teas, 
whi<!h  by  the  foregoing  provisions  ought  to 
I)e  marked  and  accompanied  with  certificates', 
shall  be  found  in  possession  of  any  person,  un- 
accompanied with  such  marks  and  certificates. 
It  shall  be  presumptive  evidence  that  the  same 
jire  liable  to  forfeiture."  The  law  then  author- 
izes a  seizure,  and  subjects  such  distilled  spirits, 
<fec. ,  to  forfeiture,  unless  it  be  proved  at  the  trial 
that  they  were  imported  according  to  law,  and 
that  theduties  were  paid  or  secured. 

The  objects  of  this  clause  are  those  vessels 
only  which,  "by  the  foregoing  provisions," 
ought  to  bii  marked  and  accompanied  with  cer- 
tificate's. To  determine  its  extent,  the  "fore- 
going provisions  "  must  be  looked  into. 

This  subject  is  first  taken  up  in  the  87th  sec- 
ti<m  of  the  act.  That  section  directs  particular 
iind  additional  entries  to  be  made  of  distilled 
spirits,  wines  and  teas,  which  provisions  are 
adapted  to  regular  importation,  not  to  those 
jirticles  when  saved  from  a  wreck. 

The  entry  is  to  be  made  by  the  importer  or 
<-onsignee,  and  specifications  are  re(piired  which 
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can  only  be  given  by  the  owner  or  consignee, 
when  in  possession  of  the  papers  relative  to  the 
vessel  and  cargo.  If  a  vessel  be  *wrecked  [*3C$  1 
on  the  coast,  the  cargo  must  be  lost,  or  brought 
on  shore  without  the  knowledge  of  the  owner 
or  consignee,  so  as  to  put  it  in  his  power  to 
make  the  entry,  and  the  salvors  are  not  only 
not  the  persons  designated  by  the  law  to  make, 
but  they  will  often  not  possess  the  information 
which  would  enable  them  to  make  it. 

The  act  proceeds  to  require  that  this  entry 
shall  be  transmitted  to  the  surveyor  of  the  port 
where  the  delivery  of  the  cargo  is  to  commence, 
to  whom  also  every  permit  for  unlading  or  land- 
ing any  part  of  the  cargo  must  be  previously 
produced,  who  shall  record  the  same,  and  in- 
dorse thereon  the  word  "inspected,"  the  time 
when,  and  his  own  name.  Goods  landed  pre- 
vious to  these  formalities  are  to  be  forfeited. 

These  regulations  obviously  respect  a  regular 
importation,  where  all  the.se  prerequisites  to 
landing  may  be  perf orme<l ;  not  cases  where  a 
landing  must  take  place  without  them.  To  sup- 
pose them  applicable  to  salvage  goods,  would 
be  to  suppose  that  the  legislature  designed  to 
prohibit  salvage  entirely,  or  to  forfeit  the  car- 
goes of  all  vessels  which  might  be  wrecked  on 
the  coast. 

The  88th  section  requires  that  all  distilled 
spirits,  wines  and  teas,  shall  be  landed  under 
the  inspection  of  the  surveyor,  or  other  oftlcer 
acting  as  inspector  of  the  revenue  for  the  port, 
and,  therefore,  can  relate  only  to  cases  of  re^- 
lar  importation  at  the  port  of  delivery,  where 
the  revenue  officer  may  superintend  the  landing. 
He  is  directed  to  attend  at  all  reasonable  times, 
not  at  all  places. 

The  89th  section  prescribes  the  duty  of  the 
officer  of  inspection  of  the  port  where  the  spirits, 
&c.,  mav  be  landed.  He  is  to  ascertain  the  du- 
ties, ancf  mark  the  casks. 

The  40th  sectiorf  directs  the  surveyor,  or  chief 
officer  of  inspection  of  the  port  or  district  in 
which  the  said  spirits,  wines  or  teas  shall  be 
landed,  to  give  the  proprietor,  importer  or  con- 
signee a  general  certificate;  and  the  4l8t  sec- 
tion directs  him  to  give  a  particular  certificate 
*for  each  vessel,  which  certificate  passes  [*3B2 
with  the  vessel  to  the  purchaser. 

These  sections  are  connected  with  those  which 
precede  them,  and  relate  to  regular  import^i- 
tions,  where  the  spirits,  &c.,  are  landed  under 
a  permit  at  a  port  of  deliver}',  and  there  is  a 
proprietor,  importer  or  consignee,  or  an  agent 
to  whom  the  certificates  may  be  granted ;  not  to 
spirits,  itc.  which  may,  from  the  nature  of 
things,  lawfully  get  into  the  jiossession  of  indi- 
viduals without  the  knowledge  of  a  revenue  of- 
ficer. 

The  42d  section  only  directs  that  blank  cer- 
tificates shall  be  provicled. 

These  are  the  sections  which  precede  that 
which  is  supposed  to  give  the  forfeiture  claimed 
under  this  count  of  the  libel. 

The  first  part  of  the  48d  section  directs  the 
proprietor,  importer  or  consignee,  who  may  re- 
ceive the  said  certificates,  to  deliver  them  with 
the  vessels  to  the  purchaser;  and  then  comes 
the  clauses  which  subjects  to  forfeiture  all  ves- 
sels containing  spirits,  <fcc.,  which  may  be  found 
unmarked  and  not  accompanied  by  certificates, 
which  by  the  foregoing  provisions  ought  to  be 
•marked  and  accompanied  by  certificates. 
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In  the  foregoing  provisions  the  legislature,  in 
the  opinion  oi  this  court,  did  not  intend  to  com- 
prehend wrecked  goods,  Or  goods  found  under 
circumstances  like  those  in  the  Favourite,  where 
the  vessel  was  deserted  by  her  crew,  and  where  \ 
it  might  be  necessary,  for  the  preservation  of 
the  goods,  to  take  them  to  the  nearest  accessible 
part  of  the  coast.  Either  these  spirits  and  wines 
would  have  been  liable  to  forfeiture  if  brought 
to  land  under  the  most  pressing  circumstances, 
where  inevitable  loss  must  attend  any  delay,  if  ! 
a  revenue  officer  should  not  be  present  to  take 
possession  of  them,  or  the  single  circumstance 
of  their  being  found  unmarked  and  unaccom- 
panied with  certificates,  is  not  in  itself  sufficient 
to  forfeit  them.  The  opinion  of  the  court  that 
it  was  not  the  intention  of  the  legislature  to 
subject  goods,  under  such  circumstances,  to 
363*]  Forfeiture,  is  not  formed  exclusively  *on 
the  extreme  severity  of  such  a  regulation.  It 
is  formed  also  on  what  is  deemed  a  fair  con- 
struction of  the  language  of  the  several  sections 
of  the  law,  which  seems  not  adapted  to  cases 
like  the  present. 

The  second  count  in  the  libel  claims  the  goods 
as  forfeited,  because  they  were,  without  the 
consent  of  the  proper  officer,  removed  from  the 
plaoe  where  they  were  deposited,  before  the 
amount  of  duties  was  ascertained,  the  duties  at 
that  time  not  being  paid  or  secured. 

Neitlier  this  count,  nor  the  first,  supposes 
any  forfeiture  to  have  been  incurred  by  the 
landing  of  the  goods,  or  the  unlading  of  the 
vessel.  The  spirits  and  wines  are  presumed  to 
have  been  legally  brought  on  shore,  and  it  is 
the  removal  only  which  gives  title  to  the 
United  States.  The  court,  therefore,  is  to  in- 
quire, whether  these  goods  were  under  such 
circumstances  that  a  removal,  such  as  has 
taken  place  in  this  case,  will  produce  a  for- 
feiture. This  depends  on  the  5l8t  section  of 
the  law,  in  expounding  which  it  becomes 
proper  to  notice  the  50th  also.  This  section 
prohibits  the  unlading  of  any  vessel,  or  the 
landing  of  any  goods,  without  a  permi.t  granted 
by  the  proper  officers,  and  subjects  the  master 
or  other  person  having  the  command  of  such 
vessel,  and  all  those  who  shall  be  concerned  in 
unlading,  removing,  or  storing  such  goods,  to 
heavy  penalties,  and  the  goods  themselves  to 
forfeiture. 

It  was  well  observed  that  the  application  of 
this  section  to  cases  where  the  goods  must 
peri.sh,  if  not  immediately  brought  on  shore, 
and  to  cases  in  which  a  permit  cannot  regularly 
be  granted,  would  be  not  only  to  prohibit,  but 
to  punish  every  attempt  to  save  a  cargo  about 
to  be  lost  on  the  coast.  This  construction  of 
the  law  could  only  be  inade  where  the  words 
would  admit  of  no  other.  But  it  is  uuques- 
tionabh'  a  correct  legal  principle,  that  a  for- 
feiture can  only  be  applied  to  those  cases  in 
which  the  means  that  are  prescribed  for  the 
prevention  of  a  forfeiture  may  be  employed. 
The  means  prescribed  to  save  the  forfeiture 
given  in  the  50th  section  cannot  be  employed 
where  a  vessel  is  deserted  by  her  crew,  or  can- 
not be  brought  into  port.  The  permit  cannot 
he  olitained,  nor  can  those  steps  which  must 
3CS4*]  precede  the  attainment  *of  a  permit  be 
taken.  Upon  jUvSt  legal  construction,  then,  the 
landing  of  these  goods  without  a  permit  did 
not  subject  tliem  to  the  forfeiture  of  the  50th« 
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section.  This  act  is  not  within  the  law.  The 
50th  section  Is  calculated  for  cases  in  which  the 
general  requisites  of  the  law  can  be  complied 
with,  not  for  salvage  goods,  in  cases  where 
thase  general  requisites  cannot  be  complied 
with. 

The  5l8t  section  relates  to  the  removal  of 
goods  from  the  wharf  or  place  on  which  they 
may  have  been  landed  in  conformity  with  the 
directions  of  the  50th  section.  It  presupposes 
a  permit,  and  that  they  were  landed  under  the 
inspection  of  a  revenue  officer,  in  the  manner 
prescribed  by  the  38th  section. 

It  presupposes  a  case  in  which  the  gauging 
and  marking  may  be  done,  and  the  other 
means  prescribed  tor  the  ascertainment  of  the 
duties  and  security  of  the  revenue  may  be 
taken,  at  the  place  of  landing;  not  a  case  in 
which  a  landing  must  be  made  without  a  per- 
mit, often  in  the  absence  of  a  revenue  officer, 
and  where  the  goods  could  not  be  permitted, 
without  extreme  peril,  to  remain  at  the  place 
of  landing  until  tliese  measures  should  Xm 
taken. 

The  court  is  also  of  opinion  that  the  re- 
moval for  which  the  act  punishes  the  owner 
with  a  forfeiture  of  the  goods  must  be  made 
with  his  consent  or  connivance,  or  with  that  of 
some  person  employed  or  trusted  by  him. 

If,  by  private  theft,  or  oi)en  robbery,  without 
any  fault  on  his  part,  his  property  should  be 
invaded,  while  in  the  custody  of  tiie  officer  of 
the  revenue,  the  law  cannot  be  understood  to- 
punish  him  with  the  forfeiture  of  that  propi'r- 
ty.  In  the  52(i  section,  therefore,  to  which  the 
revenue  officers  seem  to  liave  intended  to  con- 
form, so  far  as  the  case  would  admit,  which  di- 
rects them  in  the  case  of  an  incomplete  entry  to 
store  the  goods  at  the  risk  and  expense  of  the 
owner  or  consignee,  no  forfeiture  is  annexed  to 
their  removal,  unless  tlie  penalties  of  the  51  st 
section,  or  of  the  43d  section,  be  applied  to  the 
52d. 

The  court  is  of  opinion  that  those  penaltii*8^ 
cannot  be  so  applied  iii  this  case,  not  onlv  be- 
cause, from  tlie  whole  *tenor  of  the  [*&65^ 
law,  its  provisions  appe>ar  not  to  be  adapted  to 
goods  saved  from  a  vessel  under  the  circum- 
stances in  which  the  Favourite  was  found,  but 
because,  also,  the  law  is  not  understood  to  for- 
feit the  property  of  owners  or  consignees,  on 
account  of  the  misconduct  of  mere  sti'angers, 
over  whom  such  owners  or  consignees  could 
have  no  control. 

It  has  been  urged  on  the  part  of  the  United 
States,  that  although  the  property  of  the  owner 
shpuld  not  be  forfeited,  yet  that  moiety  whidi 
is  claimed  by  the  salvors  has  justly  Incurred 
the  penalties  of  the  law.  But  if  the  award 
rendered  in  this  case  be  not  binding,  the  sal- 
vors could  have  only  a  general  claim  for  sa\- 
vage,  such  as  a  court  might  allow ;  and  if  it  be 
binding,  still  they  acquired  no  title  to  any 
specific  property.  Their  claim  was  in  the  na- 
ture of  a  general  lien,  and  any  irregular  pro- 
ceeding on  their  part  would  rather  furnish  mo- 
tives for  diminishing  their  salvage,  if  that  be 
not  absolutely  fixed  by  the  award,  than  ground 
of  forfeiture.  The  irregularity,  too.  if  any, 
which  has  been  committed  by  them,  being 
merely  an  attempt  to  assert,  in  a  course  of  law. 
a  title  they  supposed  tliemselves  to  possess,  and 
with  no  view  to  defraud  the  revenue,  this  court 
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would  not  be.  inclined  to  put  a  strained  con- 
struction on  the  act  of  Congress,  in  order  to 
create  a  forfeiture. 

The  third  count  in  the  first  libel,  and  the 
second  libel,  claim  a  forfeiture  on  the  allepja- 
tion  that  the  goods  were  concealed.  The  fact 
does  not  support  this  allegation.  There  was  no 
concealment  in  the  case. 

Taking  all  the  circumstances  into  considera- 
tion, it  is  the  unanimous  opinion  of  the  court, 
that  no  forfeiture  has  been  incurred,  and  that 
the  libels  filed  on  the  part  of  the  United  States 
were  properly  dismissed. 

The  next  question  to  be  considered  is,  to 
what  amount  of  salvage  are  the  salvors  en- 
titled? That  their  claim  is  good  for  some- 
thing, is  the  opinion  of  all  the  judges;  but  on 
the  amount  to  be  allowed  the  same  unanimity 
does  not  prevail. 

36B*]  *For  the  quantum  of  salvage  to  be 
allowed  no  positive  rules  are  fixed.  It  de- 
pends on  the  merit  of  salvors,  in  estimating 
which,  a  variety  of  considerations  have  their 
influence. 

In  the  case  before  the  court,  the  opinion  of 
the  majority,  is,  that  the  sentence  of  tfie  circuit 
court  ought  to  be  affirmed.  This  opinion, 
however,  is  made  up  on  different  grounds. 
Two  of  the  judges  are  of  opinion  that  the 
award  was  fairly  entered  into,  and  although 
both  parties  might  be  mistaken  with  respect  to 
the  obligation  creat^jd  by  the  law  of  Delaware, 
yet  there  is  no  reason  to  suppose  any  imposi- 
tion on  either  part;  nor  is  there  any  other 
ground  on  which  the  award  can  be  impeached 
or  set  aside.  Two  other  judges,  who  do  not 
think  the  award  obligatory,  view  it  as  the 
opinion  of  fair  and  intelligent  men,  on  the  spot, 
of  the  real  merit  of  the  salvors,  and  connecting 
it  with  the  testimony  in  the  cause,  are  in  favor 
of  the  salvage  which  has  been  awarded,  and 
which  has  been  allowed  by  the  sentences  of  the 
district  and  circuit  courts.  Three  judges  are 
of  opinion  that  the  award  is  of  no  validity,  and 
ought  to  have  no  influence.  They  think  the 
conduct  of  the  salvors,  in  taking  the  goods  out 
of  the  possession  of  the  revenue  officer,  though 
by  legal  process,  is  improper,  and  that  the  sal- 
vage allowed  is  too  great. 

They  acquiesce,  however,  cheerfully  in  the 
opinion  of  the  majority  of  the  court,  and  ex- 
press their  dissent  from  that  opinion,  solely  for 
the  purpose  of  preventing  this  sentence  {rom 
having  more  than  its  due  influence  on  future 
crises  of  salvage. 

2'he  sentence  of  (fie  circuit  court  is  ajirmed, 
irithout  costA. 

Clt«d— 15  Pet.  48;  7  Otto  408;  Blatchf.  &  H.  JMO;  1 
Paine  507.  511;  2  Gall.  500;  1  Abb.  U.  S.  313,  314; 
Hlatchf.  &  H.  100;  1  Low.  241;  1  Oall.  210;  Blatchf. 
&  H.  122;  8  Story  71,  74;  2  Ware  (Dav.)  180,  182;  4 
Muisonl9U;  4Cliff.  L'H. 
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♦SHEARMAN 
IRVINE'S  LESSEE. 


The  act  of  limitations  of  Oeorjuria  does  not  acquire 
»iii  entrv  into  lands  within  7  years  after  the  title 
accrued,  unless  there  be  some  adverse  possession 
or  title  to  he  defeated  by  such  entry. 

<  *ranch  4. 


ERROR  to  the  circuit  court  for  the  district 
of  Georgia,  in  an  action  of  ejectment, 
brought  (on  the  15th  of  October,  1804,)  by 
Irvine's  lessee  against  Shearman,  for  a  tract  of 
land  in  Camden  county,  in  the  state  of  Georgia. 

The  defendant  below  took  a  bill  of  excep- 
tions t^  the  refusal  of  the  court  to  nonsuit  the 
plaintiff  on  tlie  trial,  because  he  had  not  proved 
"an  entry  within  seven  years  after  the  title  of 
the  grantees  accrued,  or  any  entry  by  either  of 
the  heirs  or  persons  claiming  under  the  grantees 
within  seven  years  after  their  titles  respectively 
accrued." 

The  lessor  of  the  plaintiff  had  produced  in 
evidence  two  grants  from  the  province  of  Geor- 
gia, in  1766,  to  Alexander  Baillie,  under  whom 
he  claimed  title  by  descent,  and  whose  heir  at 
law  he  had  proved  himself  to  be. 

There  was  no  evidence  of  title,  or  even  of 
adverse  possession,  on  the  part  of  the  defend- 
ant, before  the  bringing  of  the  suit,  other  than 
the  averment  of  ouster  in  the  declaration,  which 
was  laid  on  the  10th  of  September,  1804;  nor 
any  evidence  of  title  out  of  the  lessor  of  the 
plaintiff. 

In  support  of  his  motion  for  a  nonsuit,  the 
defendant  relied  on  the  act  of  limitations  of 
Georgia,  passed  in  the  year  1767,  by  which  it 
it  enacted,  "  That  all  writs  of  forinedon  in 
descender,  remainder  and  reverter  of  any  lands, 
&c.,  or  any  other  writ,  suit  or  action  whatso- 
ever, hereafter  to  be  sued  or  brought,  by  occa- 
sion, or  means  of  any  title  heretofore  accrued, 
happened,  or  fallen,  or  which  may  hereafter 
descend,  happen,  or  fall,  shall  be  sued  or  taken 
within  seven  vears  next  after  the  passing  of 
this  act,  or  after  the  title  and  cause  of  action 
shall  or  *may  descend  or  accrue  to  the  ['*30J^ 
same,  and  at  no  time  after  the  said  seven  vears. 
And  that  no  person  or  persons  that  now  hath, 
or  have  any  right  or  title  of  entry  into  any 
lands,  &c.,  shall  at  any  time  hereafter  make 
any  entry,  but  within  seven  years  next  after  the 
passing  of  this  act,  or  after  his  or  their  right  or 
title  shall  or  may  descend  or  accrue  tx)  the 
same,  and  in  default  thereof,  such  persons  so 
not  entering,  and  their  heirs,  shall  be  utterly 
excluded  and  disabled  from  such  entry  after  to 
be  made." 

The  verdict  and  judgment  below  being 
against  the  defendant,  he  sued  out  his  writ  of 
error. 

There  being  no  appearance  in  this  c  ourt  for 
the  plaintiff  in  error, 

P.  B.  Key,  for  the  defendant  in  error,  opened 
the  record,  and  prayed  an  affirmance  of  the 
judgment. 

1.  Because,  from  the  fact.s  disclosed,  after 
the  descent  had  been  cast  nearly  thirty  yeai-s, 
and  no  adverse  possession  at  any  time  proved, 
the  jurj'  had  a  right  to  presume  and  tind  an 
actual  entry  within  seven  years;  if  such  actual 
entry  was  necessary. 

2.  Because,  in  this  case,  on  the  facts  dis- 
closed, no  entry  was  necessarj'.  Two  things  only 
must  concur  to  complete  a  title.  Possession, 
and  the  right  of  property'.  The  right  of  prop- 
erty is  proved  to  be  in  the  plaintiff  as  heir  of 
the  patentee;  and  possession  by  operation  of 
law  accompanies  the  title,  unless  the  contrary 
is  shown ;  and  until  it  is  shown. 

•    If  posseasion  is  taken  by  a  wrongdoer,  and 
severed   from  the  title,  (of  which  there  i^  i\i> 
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evidence  in  thiH  case,)  then  such  naked  posses- 
sion, so  acquired,  may  be  defeated,  either  by 
entry  of  the  owner,  which  is  an  act  in  pais, 
revesting  the  pOHsession,  and  again  uniting  it 
with  the  right;  or  by  ejectment,  which  is  an 
act  of  law,  to  recover  the  possession  witli  dam- 
ages, &c. 

If  n  wrongdoer,  after  taking  possession,  dies 
in  possession,  and  a  descent  is  cast,  this,  under 
309*]  some  circumstances,  *changes  the  title 
to  a  right  of  entry,  or  rather  makes  an  actual 
entiy  necessary  to  give  effect  to  the  title.  There 
are  many  cases  in  wliich  actual  entry  is  neces- 
sary to  reunite  the  title  with  the  poss&ssion,  and 
for  these  cases  the  law  of  Georgia  was  made. 
But  it  cannot  apply  to  a  case  where  the  title 
and  the  possession  have  not  been  separated. 

Tliat  law  requires  two  things : 

1st.  When  the  right  is  changed  to  a  mere 
right  of  entry,  or  where  an  entry  is  indispensa- 
ble to  complete  the  title,  then  such  entry  must 
Ix^  within  seven  years  from  the  accruing  of 
such  right  of  entry.  But  this  does  not  apply 
to  the  case  on  the  record.  No  disseizin,  discon- 
tinuance, dissent,  or  adverse  possession  existe<i 
to  make  an  actual  entry  necessary  on  the  part 
of  the  plaintiff.  The  title  and  the  possession 
were  both  in  him. 

2d.  The  statute  gives  remedy  by  ejectment 
within  seven  yeara  after  the  cause  of  action 
accrued.  In  this  case  no  cause  of  action  accrued 
till  the  10th  of  September.  1804,  when  the 
plaintiff's  possession  was  disturbed.  So  long 
3is  it  remained  undisturbed  lie  could  not  bring 
suit. 

Marshall,  Ch.  J.  The  error  alleged  is 
founded  on  a  construction  of  the  act  of  Geor- 
gia, which  this  court  thinks  is  totally  inadmis- 
.sible.  How  such  an  opinion  could  have  been 
entertained  is  unaccountable.  There  is  no 
foundation  for  it. 

Judgment  affirtned,  mth  costs. 


:i70*] 


♦MORGAN 
CALLENDER. 


An  appeal  lies  from  the  district  court  of  the 
ITnlted  States,  Tor  the  territory  of  Orleans,  to  this 
<x)urt. 


A  PPEAL  from  the  district  court  of  the  United 
xi.  States  for  the  territory  of  Orleans,  in  a  suit 
in  equity. 

That  court  was  established  by  the  act  of  Con- 
gress, of  26th  March,  1804,  to/.  7,  p.  117,  h.  8, 
and  has  a  jurisdiction  similar  to  that  given  to 
the  district  court  of  the  United  States  for  the 
District  of  Kentucky. 

This  court  was  of  opinion  that  an  appeal 
lies  from  that  court  to  this:  but  that  in  this 
easi\  the  court  below  had  not  jurisdiction,  be- 
cause it  did  not  appear  that  the  parties  were 
citizens  of  different  states,  nor  aliens,  &<;. ,  so  as 
to  give  them  a  right  to  litigate  in  the  courts  of 
the  United  States. 


ALEXANDER 

V. 

THE   BALTIMORE    INSURANCE 
COMPANY. 

A  policy  upon  a  ship  is  an  Insurance  of  the  ship 
for  the  voyage,  not  an  Insunince  on  the  ship  and 
the  voyage.  Tae  underwriters  undertake  for  the 
ability  of  the  ship  to  perform  the  voyaire,  not  that 
she  shall  perform  it  at  all  events. 

The  loss  of  the  voyagre  as  to  the  caripo  is  not  a  loss 
of  the  voyaffc  as  to  the  ship. 

If  at  the  time  of  the  offer  to  abandon,  the  ship  be 
in  possesion  of  the  master,  in  good  condition,  and 
at  full  liberty  to  proceed  on  the  voyaflre,  the  loss  (tf 
the  cargro  will  not  authorize  the  owner  of  the  ve«»«el 
to  recover  as  for  a  total  loss  of  the  vessel. 

ERROR  to  the  circuit  court  for  the  district  of 
Maryland. 

The  Chief  Justice,  in  delivering  the  opinion 
of  the  court,  stated  the  material  facts,  found  by 
the  special  verdict,  to  be  as  follows,  viz. : 

This  action  wjis  brought  against  the  under- 
writers to  recover  the  amount  of  a  policy  insur- 
ing the  ship  John  and  Henry,  from  Cliarleston 
to  Port  Republican,  or  one  other  port  in  the 
Bite  of  Leogane.  On  the  2d  of  October,  1803. 
the  John  and  Henry,  while  prosecuting  her 
voyage,  was  seized  by  a  French  privateer,  and 
carried  into  the  port  of  Mole  8t.  Nicholas, 
where  the  cargo  *was  taken  by  M.  de  [*37 1 
Noailles,  the  French  commandant,  for  the  use 
of  the  garrison.  On  the  same  day  the  master 
of  the  vessel  received  a  written  engagement 
from  M.  de  Noailles  to  pay  for  the  cargo  in 
coffee,  after  which  the  vessel  was  unladen. 
The  captain  remained  at  the  Mole  in  expecta- 
tion of  receiving  payment,  until  the  29th  of 
October,  when  he  sailed  in  the  John  and  Henry 
for  Cape  Francois,  with  an  order  on  that  plact* 
for  payment  in  coffee.  On  the  4th  of  Novem- 
ber she  was  seized  by  a  British  squadron  then 
blockading  Cape  Francois,  and  condemned  as 
prize.  Cape  Francois,  is  not  in  the  route  to 
Port  Republican,  nor  to  any  port  in  the  Bite  of 
Leogane ;  nor  in  the  route  to  return  from  Mole 
St.  Nicholas  to  the  United  States.  The  aban- 
donment was  made  in  December,  on  account 
of  the  capture  by  the  French  privateer.  Tht* 
declaration  claims  the  amount  of  the  policy  in 
consequence  of  that  capture.  The  judgment 
of  the  court  below  was  for  the  defendant. 

The  only  question  decided  by  this  court  was, 
whether  the  plaintiff  had  a  nght  to  abandon 
and  recover  as  for  a  total  loss. 

Harper,  for  the  plaintiff. 

It  was  settled  by  this  court  in  Wundandff* 
Case,  at  the  last  term,  {ante,  p.  S9,)  that  a  loss 
by  capture  is  a  total  loss,  unless  the  restoration 
be  complete  and  without  encumbrance.  U 
must  be  a  restoration  of  the  vessel  in  safety. 
There  is  a  physical  and  a  legal  safely.  A  ves- 
sel may  be  restored  in  good  order,  and  in  safety, 
but  under  such  circumstances  that  the  party 
can  make  no  use  of  her.  It  may  be  in  a  block 
aded  port,  or  in  a  place  where  mariners  cannot 
be  obtained  to  navigate  the  vessel;  or  when* 
the  party  has  no  funds  to  provide  a  cargo,  &<*• 
In  these  cases  he  loses  the  oeneficial  use  of  his 
property,  as  much  as  if  it  were  actually  witli- 
hola6n  from  him  by  force. 

If  the  ship  or  the  voyage  be  lost,  it  is  a  total 
loss  within  I  he  policy,  were  the  voyage  wab 
completely  broken  up;  the  object  of  the  voy- 
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nf^\  the  Hpeculation,  was  destroyed.  The  res- 
tonitioQ  ought  to  be  a  restoration  of  the  voyage, 
a  reinstatement  of  the  enterprise,  or  it  is  not 
372*]  *a  restoration  which  will  prevent  the 
loss  from  being  total. 

la  CazaUt  v.  St.  Barhe,  1  T.  R.  101,  Judge 
liuUer  says,  **  If  either  the  ship  or  the  voyage 
bit  lost,  that  is  a  total  loss." 

So  in  MUcfusU  v.  Edut,  1  T.  R.  HiJi,  he  says, 
*•  A  total  loss  is  of  two  sorts,  one,  where  in  fact 
the  whole  of  the  property  perishes;  the  other, 
where  the  property  exists,  but  the  voyage  is 
lost,  or  the  expense  of  pursuing  it  exceeds  the 
benefit  arising  trom  it." 

So  in  QoM  V.  .Witfisrs,  2  Burr,  fifm.  Lord 
MansHeld  said,  "  The  disability  to  pursue  the 
voyage  still  continued.  The  master  and  marin- 
ers were  prisoners.  The  charter  party  was  dis- 
solved. The  freight  wjis  lost. "  These  he  gives 
Its  reasons  why  it  continued  a  total  loss  of  the 
ship,  notwithstanding  the  restoration. 

So  in  Hamilton  v,  Mendez,  2  Bvrr.  1^00,  he 
says,  "It  does  not  necessarily  follow  that  be- 
cause there  is  a  recapture,  therefore  the  loss 
ceases  to  be  total.  If  the  voyage  is  absolutely 
lost,  or  not  worth  pursuing;  if  the  salvage  is 
very  high;  if  further  expense  is  necessary;  if 
the  insurer  will  not  engage,  in  all  events,  to 
bear  that  expense,  though  it  should  exceed  the 
value  or  fail  of  success;  under  these,  and  many 
other  like  circumstances,  the  insured  may  dis- 
entangle himself,  and  abandon,  notwithstanding 
there  has  baen  a  recapture." 

So  in  MUe^t  ».  Fkteher,  Doug.  J,i3,  he  says. 
"The  voyage  was  abandone<l,  the  cargo  sold, 
and  the  ship  left  to  be  sold."  **  There  was  no 
crew  belonging  to  her,  and  she  had  no  cargo." 
These  are  reasons  given  by  him  why  the  loss  of 
the  ship  was  total. 

The  same  doctrine  is  supported  by  the  'cases 
of  TIis  Sarah  GaUey,  Storey  v.  Brown,  7)riti.  IS, 
Iff  Geo.  11.  anno  174^.  B.  R.  Wenketi,  4I6;  The 
Anna  Uanburyr.  King,  Mich.  19  Geo.  II.  1746, 
B.  R.  Wenkett,  417;  x\nd  the  IH^paUk  Galley, 
WhitsJiend  v.  Bance,  Mich.  23  GeA}.  11.  174^>.  B. 
R.  Weaken,  417rKulen  Kemp  p.  Viym,  1  T. 
:I73*J  B.  310;  Rfjteh  v.  £klie,  6  T.  R.  4  Li,  *4^'4, 
4^5,  MilUir,  384,  <tf^  W fleeter  r.  Valfjo,  Cowper. 
147;  Schmidt  r.  United  Lm.  Co.  1  Johm.  Rep. 
J4i4';  and  Goold  x.  Shaw,  TjCx  Merc.  Ame Henna. 

fU5. 

Martin,  contra. 

The  loss  of  the  cargo  has  nothing  to  do  with 
thetiuestion  of  the  loss  of  the  ship.  This  pf)licy 
is  merely  on  the  ship  for  the  voyage.  She 
might  have  proceeded  and  completed  the  voy- 
age insured.  The  loss  of  the  voyage  as  to  tbe 
cargo  is  not  a  loss  of  the  voyage  as  to  the  sliip. 
This  is  not  an  insurance  upon  the  freight. 
That  was  insured  by  another  policy.  It  is 
merely  a  polic:y  upon  the  bulk  of  the  ship. 

March  11.     Marshall,  Ch.  J.,  after  slating  ! 
the  facts  of  the  case,  delivere<i  the  opinion  of 
the  court,  as  follows,  viz, : 

It  has  been  decided  in  this  court,  that  during 
the  existence  of  such  a  detention  as  amounts  to 
a  technical  total  lo.ss,  the  assured  may  abandon ; 
but  it  has  also  been  decided  that  the  state  of 
the  fact  must  concur  with  the  state  of  informa- 
tion to  make  this  abandonment  effectual.  The 
te<?hnica]  total  lo.ss,  therefore,  occasioned  by  the 
capture  and  detention  at  Mole  St.  Nicholas, 
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must  have  existed  in  point  of  fact  in  December, 
when  this  abandonment  was  tendered,  or  the 
plaintiff  cannot  succeed  in  this  action. 

Previous  to  that  time  the  vessel  had  been 
restored  to  the  captain;  all  actual  restraint  had 
been  taken  off;  and  it  does  not  appear  that  her 
abilitjr  to  prosecute  her  voyage  was  in  any  de- 
gree fmpaired.  But  her  cargo  had  been  taken 
by  Monsieur  de  Noailles.  the  commandant  at 
Mole  St.  Nicholas,  and  had  not  been  paid  for. 
The  rest<jration  of  the  vessel,  without  the  cargo, 
is  said  not  to  terminate  the  technical  total  loss 
of  the  vessel. 

The  policy  is  upon  the  vessel  alone,  and  eon- 
tains  no  allusion  to  the  cargo.  Had  she  sailed 
in  balhist,  that  circumstance  would  not  have 
affected  the  policy.  The  *underwriters  [*il74 
insure  against  the  loss  or  any  damage  to  the 
vessel,  not  against  the  loss  or  any  damage  to  the 
cargo.  They  insure  her  ability'to  perform  her 
voyage,  not  that  she  shall  perform  it. 

If,  in  such  a  case,  a  partial  damage  had  been 
sustained  by  the  cargo,  no  person  would  have 
considered  the  underwriters  as  liable  for  that 
partial  damage;  why,  then,  are  they  responsible 
for  the  total  destruction  of  the  cargo?  It  is  said 
that  by  taking  out  the  cargo  the  voyage  is  bro- 
ken up.  But  the  voyage  of  the  vessel  is  not 
broken  up;  nor  is  the  mercantile  adventure 
destroyed  from  any  default  in  the  vessel.  By 
this  construction  the  underwriter  of  the  vessel, 
who  undertakes  for  the  vessel  only,  is  connected 
with  the  cargo,  and  made  to  undertake  that  the 
cargo  ^haW  reach  the  port  of  destination  in  a 
condition  to  answer  the  purposes  of  the  a8sure<l. 
Yet  of  the  cargo  he  knows  nothing,  nor  does 
he  make  any  inquiry  respecting  it. 

If  it  be  true  that  the  technical  total  loss  was 
not  terminated  until  the  cargo  was  paid  for,  be- 
cause the  voyage  was  broken  up,  then  the  un- 
derwriters would  have  been  compellable  to  pay 
the  amount  of  the  policy,  although  the  vessel 
had  returned  in  safety  to  the  United  States,  To 
prosecute  the  voyage,  it  is  said,  had  become 
useless,  and,  therefore,  the  engagement  of  the 
underwriters  was  forfeited,  although  this  state 
of  things  was  not  produced  by  any  fault  of  tlie 
vessel.  If  this  be  true,  it  would  not  be  less 
true  if,  instead  of  pn)ceeding  to  Cape  Francois, 
the  Henry  and  John  had  returned  from  Mole 
St.  Nichohis  to  the  port  of  Charleston.  The 
contract,  then,  instead  of  being  an  in.surance 
(m  the  ability  of  the  ship  to  perform  her  vov- 
age.  an  insurance  against  the  loss  of  the  ship 
upon  the  voyage,  would  be  a  contract  to  pur- 
chase the  vessel  at  the  sum  mentioned  in  the 
policy,  if  circumstances,  not  produced  by  any 
fault  or  disability  iii  the  vessel,  should  induce 
the  captain  or  the  assured  to  discontinue  the 
vovage  after  it  had  been  undertaken. 

^hls  is  tenned  pushing  a  principle  to  an  ab- 
surdity, and,  therefore,  no  test  of  the  truth  of 
the  principle.  But  if  it  be  a  case  which  would 
occur  as  frequently  as  that  which  has  occurred, 
and  if  the  result  which  has  lH*en  *stated  [*375 
flows  inevitably  from  the  principle  insisted  on. 
the  case  supposed  merely  presents  that  princi- 
ple in  its  true  point  of  view,  deprived  of  the  ad- 
vantages it  derives  from  its  being  adapted  to 
the  particular  and  single  case  under  argument. 
Either  the  technical  total  loss  of  the  ship  did  or 
did  not  terminate  when  she  was  restored  to 
the  master  uninjured,  and  as  capable  of  prost*- 
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cuting  her  voyage  as  when  she  sailed  from  the 
port  of  Charleston.  If  it  was  then  terminated, 
this  action  cannot  be  sustained.  If  it  was  not 
then  terminated,  on  what  circumstance  did  its 
continuance  depend?  At  one  time  it  is  said  to 
depend  on  the  ability  or  inability  of  the  owner 
to  employ  her  to  advantage.  But  this  position 
requires  a  very  slight  examination  to  be  dis- 
carded entirely.  So  far  as  respected  the  ves- 
sel herself,  and  her  crew,  she  was  as  capable  of 
being  employed  to  advantage  as  she  had  ever 
been.  Only  the  funds  were  wanted  to  enable 
her  to  purchase  a  return  cargo  on  the  spot,  or 
to  proceed  to  her  port  of  destination,  and  there 
purchase  one.  Or  she  might  have  returned 
immediately  to  the  United  States,  and  if  any 
direct  loss  to  the  vessel  was  sustained,  by  being 
turned  out  of  her  way,  that,  after  restoration, 
would  be  a  partial  not  a  total  loss.  Besides, 
what  dictum  in  the  books  will  authorize  this 
position?  And  what  rule  is  afforded  to  ascer- 
tain the  degree  of  inconvenience  which,  when 
in  point  of  fact  the  vessel  is  in  safety,  in  full 
possession  of  the  master,  and  capable  of  prose- 
cuting her  voyage,  shall  warrant  an  abandon- 
ment? 

No  total  loss  of  the  vessel,  then,  existed  after 
her  restoration,  so  far  as  that  total  loss  depend- 
ed on  the  incapacity  of  the  owner  to  employ 
his  vessel  to  advantage.  If  the  total  loss  con- 
tinued after  the  restoration,  that  continuance 
was  produced  singly  by  the  non-payment  for 
the  cargo,  which  is  said  to  have  broken  up  the 
voyage.  If,  then,  the  vessel  had  returned  to  a 
port  m  the  United  States,  the  voyage  would 
still  have  been  broken  up,  and  the  right  to 
abandon  would  have  been  the  same  as  it  was 
while  she  was  on  the  ocean,  in  full  possession 
of  her  captain. 

3  7  6*]  *But  it  is  apparent  that  the  captain  had 
terminated  the  voyage  on  which  the  vessel  was 
insured.  Had  his  contract  with  De  Noailles  been 
complied  with  at  Mole  St.  Nicholas,  or  at  Cape 
Francois,  he  would  not  have  proceeded  to  the 
Bite  of  Leogane.  Had  it  not  been  complied 
with,  he  would  have  had  no  more  inducement 
to  go  to  a  port  in  the  Bite  of  Leogane  from 
Cape  Francois,  than  from  Mole  St.  Nicholas. 
The  voyage  to  Port  Republican,  then,  which 
was  the  voyage  insured,  was  completely  ter- 
minated at  Mole  St.  Nicholas;  the  voyage  to 
Cape  Francois,  in  making  which  ^e  was  cap- 
tured, was  a  new  voyage  undertaken,  not  for 
the  benetJt  of  the  underwriters  of  the  vessel, 
but  for  the  benefit  of  the  owners  and  under- 
writers of  the  cargo.  Consequently,  so  far  as 
respects  the  underwriters  of  the  vessel,  who  in- 
sured only  the  voyage  to  the  Bite  of  Leogane, 
the  capture  at  Cape  Francois  is  an  immaterial 
circumstance,  and  the  technical  total  loss  pro- 
duced by  carrying  the  vessel  into  Mole  St. 
Nicholas,  was  either  terminated  when  she  was 
restored  without  her  cargo,  or  would  have  con- 
tinued had  she  returned  to  an  American  port 
without  her  cargo. 

Upon  principle,  then,  independent  of  author- 
ity, it  is  very  clear  that  the  underwriter  of  the 
vessel  does  not  undertake  for  the  cargo,  but 
engages  only  for  the  ability  of  the  vessel  to  per- 
form her  voyage,  and  to  b^r  any  damage  which 
the  vessel  may  sustain  in  making  that  voyage. 

But  it  is  contended  that  ad juaged  cases  have 
settled  this  question  otherwise. 
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The  case  has  frequently  occurred,  and  a  di- 
rect decision  might  be  expected  on  it,  if  a  con- 
struction so  foreign  from  the  contract  had  really 
been  made.  It  often  happens  that  the  cargo 
of  a  neutral  vessel  is  condemned  as  enemy 
property,  and  the  vessel  itself  is  discharged. 

Not  an  instance  is  recollected  in  which  the 
right  to  abandon  in  such  a  case,  after  the  vessel 
was  restored,  has  been  claimed.  Yet,  if  the 
loss  of  the  cargo  amounted  to  a  destruction  of 
the  voyage,  so  far  as  respected  the  vessel,  and 
thereby  created  a  total  loss  of  the  vessel  herself, 
^notwithstanding  her  restoration  to  the  [*37  7 
captain  uninjured,  and  in  a  full  capacity  to 
prosecute  her  voyage,  such  .claims  would  l>e 
frequently  asserted,  and  vessels  would  be  val- 
ued high  in  the  policy,  for  the  purpose  of  sell- 
ing them  on  a  contingency  which  so  often 
occurs.  It  would  be  strange,  indeed,  to  admit, 
that  if  this  cargo  had  been  condemned  in  Mole 
St.  Nicholas,  and  the  vessel  had  l)een  liberated, 
the  right  to  abandon  would  not  have  been  pro- 
duced by  the  loss  of  the  cargo,  and  yet  to  con- 
tend that  non-payment  for  the  cargo  does  prt>- 
duce  that  right. 

In  recurring  to  precedent,  no  direct  decision 
by  a  court  on  the  point,  no  direct  affirmance  of 
the  principle  has  been  adduced;  but  the  coun- 
sel for  the  plaintiff  relies  on  general  dieta  in 
the  books  which  are  used  in  reference  to  other 
principles.  Thus,  in  1  Term  lltp,  191,  Judge 
Buller  says,  '•  It  is  an  assurance  on  the  ship  for 
the  voyage.  If  either  the  ship  or  the  voyage 
be  lost,  it  is  a  total  loss." 

In  that  case,  the  counsel  for  the  plaintiff  con- 
tended that  the  insurance  was  on  the  sliip,  and 
on  the  voyage,  and  insisted,  that  as  the  vesfjel 
returned  untit  for  use,  it  was  a  total  loss.  Th«* 
counsel  for  the  defendants  was  stopped,  and 
Judge  Buller  said,  "  Allowing  total  lo6s  to  be  a 
technical  expression,  the  manner  in  which  Uie 
plaintiff's  counsel  have  stated  it  is  rather  too 
broad."  Why  too  broad?  Judge  Buller  an- 
swers, '*It  has  been  said  that  the  insurance 
must  be  taken  to  be  on  the  ship  as  well  as  on 
the  voyage,  but  the  true  way  of  considering  it 
is  this ;  it  IS  an  insurance  on  the  ship  for  the  voy- 
age. If  either  the  ship  or  the  voyage  be  lost, 
that  is  a  total  loss." 

In  what  consists  the  difference  between  an 
insurance  on  the  ship  and  the  voyage,  which  i» 
laying  down  the  principle  too  broad,  and  an  in- 
surance on  the  ship  for  the  voyage,  which  is 
the  true  way  of  considering  it?  If  the  destruc- 
tion of  the  voyage  by  the  loss  of  the  cargo  U  a 
loss  of  the  ship,  then  it  is  an  insurance  on  the 
ship  and  the  voyage.  But  this,  according  to 
Judge  Buller,  is  not  the  true  principle.  Yhe 
true  principle  is,  that  "it  is  an  insurance  on 
the  ship  for  the  voyage,"  *that  is,  that  [*37d 
the  voyage  shall  not  be  destroyed  by  the  fault 
of  the  ship,  or,  in  other  words,  that  the  ship 
shall  be  capable  of  making  her  voya^.  And 
when  he  says  that  if  either  be  lost  it  is  a  total 
loss,  he  must  be  understood  to  mr^n,  if  the 
voyage  be  lost  by  the  hapi^ning  to  the  ship  of 
any  of  the  perils  insured  against.  To  under- 
stand Judge  Buller  otherwise,  would  be  to 
make  him  inconsistent  with  himself;  to  illus- 
trate a  proposition  by  cases  incompatible  with 
that  proposition ;  and  to  support  a  distinction 
by  cases  which  confound  the  principles  intended 
to  be  distinguished  from  each  other.    But  these 
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expr&ssions  are  used  in  a  case  in  which  the 
whole  contest  respected  the  damage  actually 
sustained  by  the  ship  insured,  and  must  be 
understood  m  reference  to  such  a  case. 

So  in  i  Teim  Bep.  616,  MiteJidl  v.  Edie, 
Buller,  J.,  says,  *'  A  total  loss  is  of  two  sorts. 
One  where  in  fact  the  whole  of  the  property 
perishes;"  (that  is,  the  property  insured;)  '*  the 
other  where  the  property  exists,  but  the  voya^fe 
is  lost,  or  the  expense  of  pursuing  it  exceeds 
the  benefit  arising  from  it." 

This  was  a  case  in  which  the  cargo,  which 
was  the  thing  insured,  was,  by  one  of  the  perils 
insured  against,  prevented  from  reaching  its 
destined  port,  ana  was  greatly  damaged.  The 
expressions  must  be  explained  by  the  case,  for 
the  case  itself  is  in  view  when  the  expressions 
are  used. 

A  dictum  of  Judge  Buller,  in  I  Tenn  Bep. 
310,  is  more  applicable  to  this  case  than  either 
of  those  before  quoted.  He  savs,  "  If  the  ship 
had  arrived,  and  the  goods  had  been  lost,  the 
assured  could  not  have  recovered."  That  was 
an  insurance  on  the  arrival  of  the  ship.  It  is 
said  that  dictum  was  founded  on  its  being  a 
wagering  policy;  but  it  appears  to  be  a  con- 
struction of  the  terms  of  the  policy.  He  pro- 
ceeds to  say,  that  "in  policies  on  interest,  if 
the  voyage  be  lost,  it  is  not  necessary  to  pro- 
ceed on  with  the  hulk  of  the  ship.'  But  to 
what  case  does  this  apply?  To  an  insurance 
on  goods  or  on  the  ship?  To  a  loss  of  the  voy- 
age by  default  of  the  thing  insured  and  aban- 
doned, or  by  default  of  the  thing  not  insured? 
The  dictum  is  too  vague  and  too  unsatisfactory 
379*]  to  form  the  basis  of  a  great  *legal  prin- 
ciple of  infinite  importance  in  commercial 
tran.sactions.  If  that  case  be  read  throughout, 
dicta  may  be  found  interspersed  through  it 
which  militate  against  the  doctrine  this  single 
sentence  is  supposed  to  support. 

In  the  case  of  Oos»  r.  Witheri,  there  w^ere  two 
policies,  one  on  the  ship  and  the  other  on  the 
car^o.  The  language  of  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court  with  respect 
to  the  ship,  does  not  even  insinuate  the  idea 
that  any  damage  sustained  by  the  cargc  would 
have  affected  the  policy  on  the  ship. 

In  deciding  on  the  claim  for  the  cargo,  his 
language  is  to  be  considered  with  reference  to 
the  case  itself.  It  does  not  appear  whether,  in 
the  passage  quoted  from  Le  widon,  the  author 
of  that  work  was  treating  of  an  abandonment 
a.s  to  the  ship  or  ciirgo,  or  both.  Nor  does  it 
in  any  degree  tend  to  establish  the  principle 
contende<l  tor,  that  after  stating  the  actual  total 
loss  of  the  goods.  Lord  Mansfield  mentions,  as 
an  additional  circumstance,  showing  the  com- 
plete destruction  of  the  voyage,  that  the  ship 
was  lost  also. 

In  the  case  of  Hamilton  v.  Mendez,  neither 
the  ship  nor  cargo  was  lost.  Lord  Mans- 
field puts  cases  in  which  there  might  be  a  total 
loss,  but  those  cases  are  not  stated  with  such 
precision  as  to  throw  any  light  on  the  present 
question.  He  says  it  does  not  absolutely  follow 
that,  because  there  is  a  recapture,  the  loss  ceases 
to  be  total.  "If  the  voyage  is  absolutely  lost, 
or  not  worth  pursuing,"  and  in  many  other 
in.stances,  the  owner  may  disentangle  himself, 
and  abandon  notwithstanding  there  has  been  a 
recapture. 

It  is  extremely  dangerous  to  take  general 
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dictu  upon  supposed  cases  not  considered  in  all 
their  bearings,  and  at  best  inexplicitly  stated, 
as  establishing  important  law  principles.  Let 
the  dictum  in  the  present  case  be  examined. 
Suppose  the  ship  and  cargo  to  be  owned  by 
different  persons,  and  insured  by  different  un- 
derwriters. If  the  voyage  be  lost  by  the  infirm- 
ity of  the  ship,  the  abandonment  might  un- 
questionably be  made.  If  the  goods  be  dam- 
aged or  injured,  so  as  to  occasion  a  technical 
*total  loss,  so  as  to  render  the  voyage  [*380 
not  worth  pursuing,  the  owner  of  the  cargo  may 
abandon ;  but  how  does  this  render  the  voyage 
not  worth  pursuing  by  the  owner  of  the  vessel? 
The  value  of  the  cargo  does  not  affect  him,  or 
injure  the  vessel.  With  respect  to  him,  the  voy- 
age is  not  destroyed.  These  dicta  of  Lord 
Mansfield  are  uttered  in  terms  which  demon- 
strate, that  no  case  like  the  present  was  in  his 
view  at  the  time,  and  they  are  not  adapted  to 
such  a  case. 

The  cases  from  Weskett  are  upon  a  peculiar 
kind  of  policy.  They  are  in  the  nature  of  wager 
policies,  and  the  nature  of  the  undertaking  is 
said  to  be,  that  the  ship  shall  perform  her  voy- 
age in  a  reasonable  time.  "  In  these  two  last 
kinds  of  policies,"  says  Weskett,  "valued  free 
from  average"  and  "  interest  or  no  interest,  it 
is  manifest  that  the  perfonnance  of  the  voyage 
or  adventure  in  a  reasonable  time  and  manner, 
and  not  the  bare  existence  of  the  ship  and 
cargo,  is  the  object  of  the  insurance."  This 
remark  applies  only  to  policies  of  the  particular 
specified  description ;  and  even  with  respect  to 
them  it  would  not  appear  that  the  fate  of  the 
ship  depended  on  that  of  the  cargo.  In  illustra- 
tion of  this  principle  he  states  the  case  of  T/ie 
T/ttdl&ic  Catitle  insured  from  Jamaica  to  Eng- 
land. She  was  compelled  by  one  of  the  perils 
insured  against,  to  put  into  Antigua,  w^here  she 
was  stopped  from  proceeding  on  her  voyage, 
and  her  cargo  was  sent  to  England  in  another 
vessel.  At  the  time  of  the  abandonment,  and 
even  at  the  time  of  the  trial,  the  vessel  had  not 
amved  in  England,  and  was  not  restored  to  the 
owner.  In  this  case  the  voyage  was  lost  by  the 
inability  of  the  vessel  to  prosecute  it. 

The  case  of  The  Sarah  GaMey  bears  a  much 
stronger  resemblance  to  that  under  considera- 
tion, but  is  not  so  fully  stated  as  to  give  the 
court  all  its  circumstances.  It  does  not  pre- 
cisely appear  what  damage  was  sustained  by  the 
seizure  at  Gibraltar,  nor  what  effect  that  loss 
might  have  on  the  jury.  Nor  are  we  informed 
at  what  time  and  for  w^hat  cause  the  abandon- 
ment was  made. 

But  the  great  objection  to  that  case  is,  that  it 
was  the  verdict  of  the  jury,  not  the  solemn  de- 
cision of  a  court,  *which  verdict  was  [*38 1 
rendered  at  a  time  when  the  law  of  insurance 
was  not  settled,  and  most  probably  on  a  point 
which  has  since  been  overruled  in  England  and 
in  this  country.  The  loss  of  the  ship  on  a  voy- 
age from  Gibraltar  to  Dunkirk  could  not  be  the 
fact  on  which  the  plaintiff  recovered,  because 
that  was  a  voyage  not  within  the  policy.  The 
seizure  at  Gibraltar  was  the  fact  on  which  the 
jury  founded  their  verdict.  The  defendant  con- 
tended that  this  total  loss  was  terminated  by  the 
restoration  of  the  ship;  "yet  as  the  taking  at 
Gibraltar  was  a  taking  whereby  the  return  voy- 
age was  prevented,  a  special  jury  gave  the 
plaintiff  a  verdict  for  a  total  loss."    The  ver- 
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Slates,  and  by  them  accepted  for  the  perma- 
neut  seat  of  the  government." 
387*J  *There  are  only  two  instances  in 
wliich  Congress  liave  referred  to  the  Ist  Mon- 
day of  December,  1800.  as  the  period  of  separa 
tion,  viz.,  in  the  act  of  3d  March,  1801,  s.  7, 
vol.  5,  p.  290,  authorizing  the  sheriffs  of  the  ad- 
joining counties  in  Maryland  and  Virginia  to 
procewl  to  collect  taxes'  and  officers'  fees,  due 
before  that  day,  and  in  the  act  of  May  3d, 
1802,  s  13,  vol.  6.  p.  18S,  which  refers  to  the 
militia,  laws  of  the  states  of  Maryland  and 
Virginia,  as  they  stood  in  force  in  the  district, 
on  file  1st  Monday  of  December,  1800. 

The  right  of  the  bank  to  obtain  judgment 
against  their  debtors  at  the  first  term  without 
appeal,  is  a  right  granted  to  them  by  their  act 
of  incorporation,  and  Ls,  therefore,  saved  by  the 
proviso  of  the  statute  of  27th  February,  1801, 
and  is.  therefore,  an  exception  to  the  general 
clause,  which  gives  a  right  of  appeal  in  all 
cases. 

But  it  is  contended  that  the  acts  of  Virginia, 
incorporating  the  bank  of  Alexandria,  arc  pri- 
vate acts,  and  that  the  printed  papers  now  pro- 
duced ought  not  to  be  regarded  by  the  court  a« 
evidence  of  the  existence  of  such  acts.  The 
acts  which  we  read  to  the  court  are  found 
printed  with,  and  bound  up  among,  the  public 
acts  of  the  commonwealth.  The  title  page  de- 
clares the  book  to  contain  the  acts  of  assembly 
of  the  commonwealth  of  Virginia,  and  to  be 
printed  by  Augustine  Davis,  who,  we  are  ready 
to  prove,  "was  the  public  printer  for  the  years 
when  those  laws  were  passed.  By  the  act  of  as- 
sembly of  Virginia,  of  22d  January,  1798,  the 
public  printer  is  to  l>e  appointed  annually,  by 
the  joint  ballot  of  both  houses,  and  it  is  made 
his  duty  to  publish  all  laws  passed  during  the 
session,  {^ew  Rev.  Code,  382.)  The  executive 
Ls  also  bound  by  law  to  send  copies  of  all  the 
laws,  when  printed,  to  the  clerks  of  the  courts; 
&c. ,  and  by  another  .statute,  private  acts  of  as- 
sembly may  be  given  in  evidence,  without 
pleading  them  specially.  {New  Bev.  Code,  59, 
7/?.) 

There  is  a  difference  l)etween  the  laws  of  Vir- 
ginia and  those  of  England,  respecting  the  au- 
thentication of  private  acts.  In  England  they 
are  never  printed  nor  promulgated,  but  remain 
with  the  clerk  of  parliament.  But  in  Virginia 
they  are  printed  and  promulgated  by  the 
388*1  *authority  of  the  legislature,  and  are  as 
well  authenticated  as  public  acts. 

But  this  is  a  public  act. 

Chase,  J.  The  act  makes  it  felony  to  coun- 
terfeit the  notes  of  this  bank.  Does  not  that 
make  it  a  public  act? 

Marshall,  Gh.  J. ,  said,  that  the  opinion  of 
the  court  was  very  strong  that  this  is  a  public  act ; 
and  that  if  it  were  not,  it  being  print-ed  by  the 
public  printer,  by  order  of  the  legislature, 
agreeably  to  a  general  act  of  assembly  for  that 
purpose,  it  must  be  considered  as  sufficiently 
authenticated.  But  that  the  court  would  not 
prevent  counsel  from  arguing  the  point,  if  they 
thought  they  could  support  the  contrary  opin- 
ion ;  which  the  counsel  declined  attempting. 

At  the  opening  of  the  court,  on  the  next 
morning. 

Youngs,  for  the  plaintiff  in  error,  being  about 
to  reply, 

Marshall,  Ch.  J.,  said,  the  court  is  so  much 
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of  opinion  that  the  point  is  decided  by  the  case 
of  Wilson  and  Ma^on,  {ante,  vol.  1,  p.  91,)  that 
they  are  inclined  to  hear  the  other  side. 

By  the  Virginia  land  law,  no  appeal  or  writ 
of  error  is  allowed  in  caveats;  and  by  the  com 
pact  between  Virginia  and  Kentucky,  that  law 
was  immutable ;  yet  this  court,  in  Wilson  and 
Mason,  decided  that  the  act  of  Congress  which 
gives  a  writ  of  error  in  all  cases,  so  far  repealed 
the  state  law,  as  to  prevent  it  from  operating 
ujjon  the  United  States  court  for  the  Dustrict  o/ 
Kentucky. 

Johnson,  J.  Perhaps  a  distinction  may  l)e 
drawn  between  that  case  and  this.  If  the  b&nk 
of  Alexandria  had  a  vested  right  under  the  act 
of  incorporation,  it  is  saved  by  the  proviso  in 
the  act  of  27th  of  February,  1801. 

*The  court  thereupon  directed  [*380 
Youngs  to  proceed  in  his  arpiment. 

Youngs,  for  the  plaintiff  m  error. 

By  the  8th  section  of  the  1st  article  of  the 
constitution  of  the  United  States,  power  is 
given  to  Congress,  "  To  exercise  exclusive  leg- 
islation over  such  district,  not  exceeding  ten 
miles  square,  as  may  by  cession  of  particular 
states,  and  the  acceptance  of  Congress,  become 
the  seat  of  the  government  of  the  United  States. " 
The  moment  the  district  became  the  seat  of 
government,  Congress  had  the  right  of  exclusive 
legislation  over  it.  There  could  be  no  concur- 
rent rights  of  exclusive  legislation.  The  idea 
is  absurd  and  impossible.  There  can  be  but 
one  right  of  exclusive  legislation,  and  by  the 
constitution  of  the  United  States,  it  was  vested 
in  Congress.  It  is  not  necessary  that  Congress 
should  have  exercised  the  right  in  order  to  vest 
it  in  themselves.  It  must  have  vested  in  them 
before  they  could  exercise  it.  The  District  of 
Columbia,  both  in  law  and  in  fact,  became  the 
seat  of  government  of  the  United  States  on 
the  1st  Monday  of  December,  1800.  From  that 
moment  the  right  of  the  state  of  Vir^nia  to 
legislate  over  the  district  ceased.  It  could  make 
no  law  to  affect  the  property  or  persons  within 
it.  Virginia  did  not  attempt  it.  She  knew  she 
had  no  power,  and,  therefore,  she  has  used 
language  appropriate  only  to  her  own  territory. 
She  has  authorized  the  stockholders  to  choose 
their  directors  in  the  state  of  Virginia  out  of 
the  district.  She  speaks  of  the  town  of  Alex- 
andria as  bein^  '*  in  that  part  of  the  District  of 
Columbia  which  heretofore  formed  a  part  of 
this  commonwealth." 

Three  things  only  were  necessary  to  vest  the 
exclusive  power  of  legislation  in  Congress.  A 
cession  of  territory  by  some  of  the  states;  an 
acceptance  by  Congress;  and  the  ceded  terri- 
tory being  actually  the  seat  of  the  government 
of  the  United  States.  These  events  had  aH 
happened  on  the  first  Monday  of  December. 
1800.  No  further  act  was  necessary.  The 
right  to  legislate  was  complete  and  exclusive 
whether  Congress  exercised  it  or  not. 

*But  it  is  said  that  if  Virginia  could  r*390 
not  legislate  for  the  District  of  Columbia,  yet 
she  could  legislate  for  herself;  and  Congress  by 
the  act  of  27th  February,  1801,  adopted  all  her 
laws  as  they  then  existecL 

As  they  existed  where?  we  say  as  they  then 
existed  in  the  District  of  Columbia;  that  was  the 
territory  over  which  Congress  was  legislating, 
and  their  object  was  merely  to  continue  in  force 
the  laws  then  existing  in  the  district. 
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If  Virginia  had  no  right  to  legislate  for  the 
District  of  Columbia,  when  she  passed  the  act 
of  the  2l8t  of  January,  1801,  that  act  was  not 
in  force,  and  did  not  exist  as  a  law,  in  the  Dis- 
trict of  Columbia,  on  the  27th  of  February, 
1801 ;  and  if  it  did  not  then  exist  as  a  law  m 
the  district,  it  could  not  be  continued  in  force 
by  the  act  of  Congress.  The  words  of  the  act 
of  Congress  are,  "The  laws  of  the  state  of 
Virginia,  as  they  now  exist,  shall  be  and  con- 
tinue in  force  in  that  part  of  the  district,"  &c. 

The  legislatures  of  V  irginia,  and  of  the  United 
States,  both  began  their  sessions  on  the  same 
first  Monday  of  December,  1800.  It  is  not 
possible  tliat  Congress,  when  they  passed  the 
net  of  the  27th  of  February,  1801,  should  know 
what  acts  Virginia  had  passed  at  that  session. 
The  laws  of  that  session  w^ere  not  then  promul- 
gated ;  and  it  cannot  be  supposed  that  Congress 
meant,  blindfold,  to  adopt  whatever  Virginia 
should  choose  to  enact.  It  cannot  be  presumed 
that  Congrciis  would  have  adopted  the  act  of 
2l8t  of  January,  1801,  if  they  had  known  it, 
because  it  was  equivalent  to  giving  the  bank  of 
Alexandria  a  new  charter;  and  to  give  any  bank 
a  charter  by  a  law  of  the  United  States,  prior 
to  the  4th  of  March,  1811,  is  to  violate  the  pub- 
lic faith  pledged  to  the  bank  of  the  United 
States.  If,  therefore,  a  doubt  can  be  raised  as 
to  the  intention  of  the  United  States,  this  court 
will  not  give  the  law  such  a  construction  as 
would  violate  the  public  faith. 

There  is  another  objection  to  that  part  of  the 
act  of  Virginia  which  gives  exclusive  privileges 
to  the  bank  of  AlexanSria. 
Si^  1*]  *It  is  directly  repugnant  to  the  bill  of 
rights  of  Virginia,  the  fourth  article  of  which 
declares,  "  That  no  man,  or  set  of  men,  are  en- 
titled to  exclusive  or  separate  emoluments,  or 
privile«£es  from  the  community,  but  in  consider- 
ation of  public  services. " 

Marshall,  Ch.  J.  We  will  consider  that 
l>oint  when  we  come  to  the  general  merits  of 
the  case. 

Youngs.  But  if  the  court  should  quash  the 
writ  of  error,  they  will  never  hear  the  merits. 

Chase,  J.  But  if  it  be  contrary  to  the  con- 
stitution of  Virginia,  are  we  to  decide  upon  its 
unconstitutionality?  I  must  say  I  think  we 
cannot. 

E.  J.  Lee,  on  the  same  side. 

We  do  not  contend  that  the  bank  has  no 
charter;  we  admit  that  the  bank  still  exists  as 
a  corporate  body  in  Virginia,  and  may  there 
exercise  all  its  functions,  choose  it  officers,  keep 
its  banking  house,  and  transact  its  business. 
But  we  say  it  has  no  peculiar  privileges  in  the 
courts  of  the  United  States,  We  deny  it  has 
existence  as  a  corporate  body  in  the  District  of 
Columbia,  and  that  the  court  below  is  bound 
by  any  of  the  remedies  which  the  bank  is  en- 
tftled'to  in  the  courts  of  Virginia,  by  virtue  of 
any  law  of  Virginia,  passed  since  the  first  Mon- 
day in  December,  1800.  It  never  had  a  right 
to  "its  summary  remedy  in  the  courts  of  the 
United  States,  and,  therefore,  no  such  right 
could  be  saved  by  the  proviso  in  the  act  of  the 
27th  of  February,  1801.  We  consider  the  case 
of  Wilson  and  Mason  as  decisive. 

Swann,  contra. 

There  is  a  distinction  to  be  taken  iKjtween  this 
case  and  that  of  Wil^n  and  Mason.  There  the 
right  of  appeal  was  a  constitutional  right.     It 
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grew  out  of  the  constitution  of  the  United  States, 
which  gave  to  the  courts  of  the  United  States 
jurisdiction  between  citizens  of  different  states, 
and  to  this  court  its  appellate  power.  This  is 
the  ^ound  taken  by  the  court  in  delivering  its 
opinion  in  that  case. 

*But  the  right  of  appeal  in  this  dis-  [*392 
trict  is  not  a  constitutional  right.  The  courts 
of  this  district  are  of  legislative,  not  of  consti- 
tutional creation.  The  ix)wer  of  this  court  to 
hear  appeals  from  the  circuit  court  of  this  dis- 
trict, is  a  power  not  derived  from  the  constitu- 
tion. This  district  is  like  a  state,  and  Congress 
legislates  for  it  as  a  state  legislature  would  for 
a  state. 

The  act  of  the  2l8t  of  January,  1801,  was 
an  existing  law  operating  upon  this  part  of  the 
district  on  Uie  27th  of  February,  1801.  On  the 
21st  of  January,  1801,  the  jurisdiction  of  Vir- 
ginia, in  all  respects  whatever,  existed  over  this 
district,  and  continued  until  Congress,  by  an 
act,  assumed  the  jurisdiction.  Congress  had 
power  to  exercise  exclusive  legislation,  but 
was  not  bound  to  exercise  it.  Until  they  chose 
to  exercise  it  by  providing  for  the  government 
of  the  district,  the  jurisdiction  of  the  laws  of 
Vir^nia  was  not  to  cease.  What  is  the  juris- 
diction of  the  laws,  but  the  jurisdiction  of  the 
commonwealth?  The  iurisaiction  of  the  laws 
comprehends  the  whole  jurisdiction.  If  not 
the  whole  jurisdiction,  what  part  does  it  com- 
prehend? It  was  intended  that  there  should  be 
no  interregnum,  no  time  in  which  the  inhabit- 
ants of  the  district  should  be  without  laws,  and 
without  the  means  of  enforcing  them.  The 
jurisdiction  of  the  courts  and  officers  was  to 
continue,  as  well  as  of  the  laws,  considered  as 
mere  rules  of  conduct. 

It  is  evident  by  the  act  of  February  27, 1801, 
that  Congress  considered  the  district  as  remain- 
ing under  the  jurisdiction  of  Virginia  until 
that  day. 

The  legislature  of  Virginia  had  the  same 
understanding.  The  act  of  the  21st  of  Janu- 
ary, 1801,  says,  the  charter  of  the  bank  is  hereby 
continued;  which  they  could  not  do,  unless 
they  had  jurisdiction.  The  court  of  hustings 
of  Alexandria  was  also  holden  in  January  and 
February,  1801,  by  the  justices  holding  their 
offices  under  Virginia. 

Here,  then,  was  the  concurrent  understanding 
of  the  Congress,  of  the  legislature  of  Vir^nia, 
and  of  the  courts  of  that  part  of  the  district. 

*But  even  if  the  power  of  Virginia  [*393 
to  legislate  for  the  district  had  ceased,  the  act 
of  21st  of  January  was  a  law  in  Virginia  on  the 
27th  of  February,  1801,  and  as  such  was  adopt- 
ed by  the  act  of  Congress  of  that  date. 

It  is  said  that  Congress  cannot  be  supposed 
to  intend  to  adopt  the  laws  of  the  session  of 
Virginia,  which  began  on  the  first  Monday  of 
December,  1801,  &cause  Congress  cannot  be 
presumed  to  have  had  knowledge  of  them. 
But  Congress  cannot  be  presumed  to  have  had 
knowledge  of  all  the  laws  which  were  in  exist- 
ence in  Maryland  and  Virginia  before  that 
period.  Yet  they  adopted  them.  They  took 
them  upon  trust;  and  they  had  as  much  reason 
to  adopt  those  of  the  session  of  1800-1801,  as 
those  of  any  former  period. 

C.  Simms,  on  the  same  side. 

It  is  admitted  that  the  jurisdiction  of  Vir- 
ginia did  not  cease  by  the  act  of  cession  of  1789, 
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nor  by  the  act  of  acceptance  of  1790;  why 
should  it  cease  on  the  first  Monday  of  Decem- 
ber, 1800?  We  say  four  things  were  necessary 
to  devest  the  jurisdiction  of  Virginia,  1.  The 
cession ;  2.  The  acceptance ;  3.  The  removal  of 
the  seat  of  government  to  the  district ;  and,  4. 
The  actual  providing  by  Congress  for  the  gov- 
ernment of  the  district  under  their  jurisdiction. 
Only  three  of  these  four  events  had  happened 
on  fhe  first  Monday  of  December,  1800. 
What  reason  is  there  for  supposing:  that  Vir- 

finia  retained  an  executive  and  a  judicial  juris- 
iction  over  the  -district,  and  not  a  legislative 
jurisdiction  also?  If  she  could  legislate  for  the 
district,  after  the  cession  and  acceptance,  she 
retained  that  power  until  Congress  provided 
for  the  government  of  tlie  district. 

By  the  act  of  the  cession  of  1789,  individual 
rights  were  not  to  be  impaired  by  the  change 
01  Jurisdiction  whenever  it  should  take  place. 
This  provision  applied  not  to  rights  then  exist- 
ing, but  to  any  which  might  be  acquired  under 
the  laws  of  Virginia  before  the  actual  trans- 
fer of  the  jurisdiction;  so  that  there  was  a 
§  ledge  of  the  public  faith  in  favor  of  the  bank 
^94*1  of  Alexandria,  prior  to  *that  in  favor 
of  the  Dank  of  the  United  States.  Before  the 
transfer  of  jurisdiction,  also,  the  bank  of  Alex- 
andria had  acquired  a  right  to  the  summary 
remedy  without  appeal. 

The*  plaintiff  in  error  had  no  right  to  com- 
plain of  the  exercise  of  that  summary  remedy 
in  his  case.  He  knew  the  rights  of  the  bank 
before  he  obtained  their  credit,  and  became 
their  debtor. 

The  decision  of  this  court  in  WiUon  and 
Mason  was  predicated  upon  the  principle  that 
no  act  of  a  state  legislature  could  deprive  the 
courts  of  the  United  States  of  their  jurisdiction ; 
but  here  the  act  taking  away  the  right  of  ap- 
peal has  Iwen  adopted  by  Conp-ess,  and  there- 
fore is  in  fact  a  law  of  the  United  Stated. 

JoncA,  in  reply. 

If  the  decision  be  against  the  bank,  it  will 
only  go  to  deprive  them  of  an  odious  and  oppres- 
sive prerogative  which  they  have  assumed. 
They  may  still  enjoy  the  benefits  of  their  char- 
ter in  Virginia. 

The  distinction  attempted  to  be  drawn  be- 
tween this  case  and  that  of  Wilson  ayid  Mason,  is 
not  founded  in  fact.  The  constitution  of  the  Unit- 
ed States  gives  to  this  court  appellate  jurisdic- 
tion in  all  cases  s rising  under  the  constitution 
and  laws  of  the  United  States,  with  such  excep- 
tions and  under  such  regulations  as  Congress 
shall  make. 

The  cases  which  occur  in  the  District  of  Co- 
lumbia, under  the  exclusive  legislation  of  Con- 
gress, are  all  cases  which  arise  under  the  con- 
stitutioH  and  laws  of  the  United  States.  Con- 
gress has  not  only  not  excepted  them  from 
the  jurisdiction  of  this  court,  but  has  regulated 
the  mode  by  which  they  may  be  brought  be- 
fore it. 

The  circuit  court  of  the  District  of  Colum- 
bia is  a  branch  of  the  judiciary  of  the  United 
States.  It  holds  by  the  same  tenure  as  every 
other  court  of  the  United  States,  and  exercises 
a  part  of  the  judicial  power  of  the  United 
States,  and  this  court  exercises  its  appellate 
395*1  jurisdiction  ♦as  much  under  the  consti- 
,  tution  m  these  cases  as  in  any  other. 

It  cannot  be  supposed  that  the  constitution 
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intended  Congress  should  create  judges  and 
courts,  independent  of  the  constitution. 

The  same  general  question,  therefore,  occurs- 
in  this  case  as  in  that  of  WUstm  and  Mason; 
and  is  to  be  decided  by  the  same  principles. 

If  it  WQ»  intended  to  say  that  the  general 
jurisdiction  of  Virginia  should  continue  until 
Congress  should  legislate  for  the  district,  the 
legislature  of  Virginia,  and  Congress,  would 
have  said  so  expressly,  and  not  used  the  limited 
expressions,  **  jurisdiction  of  the  laws,"  and 
"operation  of  the  laws.'*  The  power  of 
legislation  may  cease,  and  yet  the  jurisdic- 
tion of  the  laws  remain,  and  the  officerK 
of  justice  still  continue  to  exercise  their 
functions  by  virtue  of  the  compact.  Such  is 
the  case  in  conquered  and  ceded  countries. 
They  generally,  by  treaty,  remain  under  the^ 
jurisdiction  of  the  old  laws  and  old  officers 
until  new  laws  are  enacted  and  new  officer* 
appointed ;  and  yet  it  is  not  contended  that  the 
old  sovereign  can  legislate  for  them. 

The  act  of  Congress  accepting  the  territory, 
either  explains  or  restricts  the  act  of  cession. 
It  uses  the  expression,  "operation  of  the  laws*' 
instead  of  "jurisdiction  of  the  laws." 

We  contend  they  mean  the  same  thing;  t.  e., 
that  the  laws  shall  remain  as  the  rule  of  con- 
duct until  altered  or  repealed  by  Congress. 
Virginia  and  the  United  States  were  two  sover- 
eigns treating  respecting  a  cession  of  territory. 
They  agree  that  the  cession  shall  take  effect 
upon  a  certain  event,  and  that  the  laws  then 
existing  in  the  ceded  territoir  shall  continue 
until  the  new  government  shall  otherwise  pro- 
vide. 

This  cession  took  effect  on  the  1st  Monday  of 
December,  1800,  and  by  the  terms  of  the  ces- 
sion and  acceptance  the  laws  then  in  force 
in  the  district  were  to  continue  in  operation  un- 
til Congress  should  provide  for  the  *gov-  r*3©0 
ernment  thereof.  The  laws,  then,  which  were 
in  force  in  the  district  on  the  27th  of  February, 
1801,  were  those  only  which  were  in  force  on 
the  first  Monday  of  December,  1800.  By  the 
act  of  27th  of  February,  Congress  declares  that 
the  laws  of  Virginia,  as  they  noit  erist,  shall 
be  and  continue  in  force,  &c.  The  expression 
is  not,  whM  now  exist,  but  as  they  now  exist, 
which  is  descriptive  of  the  manner  in  which 
they  existed ;  that  is,  by  virtue  of  the  cession 
ana  acceptance. 

March  12.  Marshall,  Ch.  J.,  delivered  the 
opinion  of  the  court  as  follows,  viz. : 

This  is  a  motion  to  quash  a  writ  of  error 
which  has  issued  to  a  judgment  obtained  by  the 
bank  of  Alexandria  in  the  circuit  court  for  the 
District  of  Columbia  sitting  in  Alexandria.  In 
support  of  the  motion,  it  is  contended  that  no 
writ  of  error  lies  to  such  a  judgment. 

The  words  of  the  act  of  Congress  of  Febru- 
ary, 1801,  by  which  the  circuit  court  for  the 
District  of  Columbia  was  erectetl,  are  these: 
•'  Any  final  judgment,  order  or  decree  in  the 
said  circuit  court,  wherein  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  value 
of  one  hundred  dollars,  may  be  re-examined, 
and  reversed  or  affirmed,  in  the  Supreme  Court 
of  the  United  States,  by  writ  of  error  or  ap 
peal." 

Upon  the  operation  of  this  clause  in  the 
*'  Act  concerning  the  District  of  Columbia,"  no- 
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doubt  could  be  entertained,  were  it  not  pro- 
duced by  the  last  section,  which  enacts  that 
nothing  m  that  act  contained  "  shall  in  any  wise 
alter,  impeach  or  impair  the  right  granted  by 
or  derived  from  the  acts  of  incorporation  of 
Alexandria  and  Georgetown,  or  of  any  other 
body  corporate  or  politic  within  the  district." 

The  state  of  Virginia  had,  in  November, 
1792,  passed  an  act  for  establishing  a  bank  in 
the  town  of  Alexandria,  which  act  incorporated 
the  bank,  and,  in  addition  to  the  privilege  of 
397*1  summary  process  for  the  recovery  *of 
debts,  deprived  their  debtors  of  the  right  of  ap- 
peal. 

In  January.  1801,  the  legislature  of  Virginia 
passed  an  act  continuing  the  charter  of  the 
bank  to  the  4th  of  March,  in  the  year  1811.  and 
authorizing  them  to  transact  business  in  the 
county  of  Fairfax. 

It  is  the  opinion  of  the  majority  of  the  court, 
under  the  terms  of  the  cession  and  acceptance 
of  the  district,  that  the  power  of  legislation  re- 
mained in  Vu*ginia  until  it  was  exercised  by 
Congress. 

But  the  question  recurs,  whether  that  part  of 
the  act  of  Virginia  which  takes  away  the  right 
of  appeal,  taken  in  connection  with  the  act  of 
Congress  paased  in  February,  1801,  is  now  in 
operation. 

The  words  of  the  act  of  Congress  being  as 
explicit  as  language  can  furnish,  must  compre- 
hend every  case  not  completely  excepted  from 
them.  The  saving  clause  in  the  last  section 
only  saves  existing  rights;  it  does  not  extend 
those  rights  or  give  new  ones.  The  act  incor- 
porating the  bank  professes  to  regulate,  and 
could  regulate,  only  those  courts  which  were 
established  under  the  authority  of  Virginia.  It 
could  not  affect  the  judicial  proceedings  of  a 
court  of  the  United  States,  or  of  any  other  state. 

There  is  a  difference  between  those  rights  on 
which  the  validity  of  the  transactions  of  the 
corporation  dei3ends,  which  must  adhere  to 
those  transactions  everyw^here,  and  those  pecu- 
liar remedies  which  may  be  bestowed  on  it. 
The  first  are  of  general  obligation;  the  last, 
from  their  nature,  can  only  be  exercised  in 
those  courts  which  the  power  making  the  grant 
can  regulate.  The  act  of  incorporation,  then, 
conferred  on  the  bank  of  Alexandria  a  corpor- 
ate character,  but  could  give  that  corporate 
body  no  peculiar  privileges  in  the  courts  of  the 
United  States,  not  belonging  to  it  as  a  corpora- 
tion. Those  privileges  do  not  exist,  imless  con- 
ferred by  an  act  of  Congress. 
398*]  *The  mere  saving  in  an  act  of  Con- 
gress which  expressly  renders  all  judgments  of 
the  circuit  court,  for  a  larger  sum  than  one 
hundred  dollors,  re-examinable  by  writ  of  error 
in  this  court,  cannot  be  considered  as  exempt- 
ing judgments  rendered  in  favor  of  the  bank, 
from  the  operation  of  this  general  enacting 
clause  respecting  writs  of  error.  If  the  act  or 
March,  1801,  be  considered  as  giving  the  bank 
a  right  to  proceed  in  the  circuit  court  for  Alex- 
andria in  the  same  manner  as  by  the  act  of  in- 
corporation, it  might  proceed  in  Virginia,  yet 
that  act  does  not  affect  the  writ  of  error  as 
given  in  the  act  of  the  27th  of  February. 

2%«  motion  is,  therefore,  overruled. 

Clted-4CranchC.  C.U9;  8Cranch258;  4  Wheat, 
245;  19  Wall.  64;  8  Otto  606;  1  Bald.  01. 
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By  the  act  of  as8embly  of  VirHrinia  of  1*58,  no  irlft 
of  a  slave  was  valid  unless  in  writlnir  and  reooracd : 
but  parol  evidence  maybe  given  of  the  existence  of 
a  deed  of  grift  to  show  the  nature  of  pofinession 
which  accompanied  the  deed. 


ERROR  to  the  district  court  for  the  district 
of  Kentucky,  in  an  action  of  detinue  for 
certain  slaves. 

The  plaintiff  below,  Rebecca  Willison, 
claimed  title  to  the  slaves  under  her  grand- 
mother, and  at  the  trial  offered  parol  proof  that 
the  grandmother,  while  Kentucky  was  a  part 
of  Virginia,  had  given  them  to  her  by  a  deed, 
which  was  lost.  To  this  testimony  the  defend- 
ant below  (the  plaintiff  in  error)  objected,  and 
praved  the  court  to  instruct  the  jury  that  the 
said  deposition  was  not  legal  evidence  in  this 
cause ;  and  that  at  the  time  this  gift,  was  sup- 
posed to  be  made,  no  gift  of  a  slave  in  Virginia 
was  valid  unless  made  in  writing,  which  writ- 
ing was  afterwards  reduced  to  record;  which 
motion  was  overruled  by  the  court,  and  the  de- 
fendant excepted. 

P.  B.  Key,  for  the  plaintiff  in  error,  con- 
tended, that  as  there  could  be  no  valid  gift  of  a 
slave  but  by  deed  in  writing  and  recorded,  no 
parol  evidence  could  be  ^ven  of  the  existence 
of  such  a  deed  and  of  its  contents,  unless  it 
were  first  oroved  not  only  that  the  deed  itself 
was  *lo8t,  But  that  it  had  been  duly  re-  [*390 
corded,  and  the  record  also  destroyed. 

The  next  best  evidence  to  the  deed  itself  is 
the  copy  from  the  record,  and  unless  the  loss 
of  this* better  evidence  be  proved,  an  inferior 
grade  of  evidence  ought  not  to  be  admitted. 

The  court  ought  also  to  have  instructed  the 
jury  that  a  parol  gift  of  a  slave  in  Virginia  was 
notValid.    1  Warn.  139,  Turner  r.  Turner.. 

Jones  and  Harper,  contra. 

It  is  not  stated  in  the  bill  of  exceptions  that 
this  was  the  whole  evidence.  It  was  good  as 
far  as  it  went.  If  there  was  evidence  that  the 
deed  had  been  duly  recorded,  and  that  the  rec- 
ord had  been  lost,  it  would  have  been  com- 
plete evidence  of  a  title.  But  it  appears  by  the 
depositions  that  before  the  expiration  of  the 
time  limited  for  the  recording  of  the  deed  the 
plaintiff  and  the  slave  removed  from  the  state 
of  Virginia  to  South  Carolina.  It  was  a  good  deed 
at  that  time,  and  vested  a  title  in  the  plaintiff 
until  the  expiration  of  the  time  for  recording. 
Before  that  time  arrived  the  plaintiff  and  slave 
were  both  out  of  the  jurisdiction  of  the  laws  of 
Virginia. 

But  by  the  laws  both  of  Virginia  and  South 
Carolina,  possession  for  a  certain  time  gives  a 
good  title.  Evidence  of  the  deed  was  evidence 
of  the  claim  imder  which  the  plaintiff  held  the 
possession. 

It  was  not  necessary  for  the  plaintiff  to  prove 
a  special  title,  for  possession  alone  was  suffl- 
cient  to  support  the  action. 

The  prayer  to  instruct  the  jury  that  a  parol 
gift  was  not  valid,  was  a  prayer  for  an  abstract 
opinion,  and  in  its  terms  not  applicable  to  the 
case.  The  court  merely  refused  to  give  the  in- 
struction. It  might  be  because  the  question 
was  put  to  the  court  in  such  a  manner  as  not  to 
connect  it  with  the  case;  it  might  be  that  the 
court  thought  the  question  irrelevant. 
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400*]    *Key,  in  reply. 

The  fact  oi  removal  does  not  appear  in  the 
bill  of  exceptions,  and  we  cannot  seek  for  facts 
elsewhere. 

March  14.  Marshall,  Oh.  J.  The  error  as- 
signed consists  in  both  the  admission  and  the 
operation  of  the  testimony.  So  far  as  evidence 
of  the  existence  of  a  deed  went  to  show  the  na- 
ture of  the  possession  which  accompanied  the 
deed,  so  far  it  was  admissible;  but  it  was  not  in 
itself  evidence  of  any  title  in  the  plaintiff. 
There  was  no  error,  therefore,  in  admitting 
the  testimony  as  to  the  deed. 

But  in  overruling  the  prayer  to  instruct  the 
jury,  "that  at  the  time  the  gift  was  said  to  be 
made,  no  gift  of  a  slave  was  valid  unless  made 
in  writing,  which  writing  was  afterwards  reduc- 
ed to  record,"  the  court  below  is  -to  t)e  consid- 
ered as  having  given  an  opinion  that  a  parol 
gift  was  good.  This  court  is,  therefore,  of  opin- 
ion, that  the  court  below  erred  in  refusing  to 
give  the  latter  part  of  the  instruction  prayed  by 
the  defendant. 

This  court  gives  no  opinion  as  to  the  validity 
of  title  acquired  by  possession. 

Judgi/ient  reversed  and  the  cause  renmrided. 

Cited— 4  Cranch  402. 
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♦RAMSAY  V.  LEE 


In  Virginia,  in  1784.  no  gift  of  a  slave  was  valid 
unless  In  writing  and  recorded,  although  possessiou 
accompanied  the  gift. 

Qacere^  whether  5  years'  possession  is  tflone  a  good 
title  to  enable  a  plaintiff  to  recover  in  detinue  f 

ERROR  to  the  circuit  court  of  the  district  of 
Columbia,  sitting  at  Alexandria,  in  an  action 
of  detinue  brought  by  Lee  against  Ramsay,  for 
a  slave  named  Frederick. 

The  material  facts  appearing  by  the  bill  of 
exceptions  taken  by  the  defendant  below,  were, 
that  Lee  claimed  as  trustee  for  Kennedy,  under 
a  deed  from  Wilson  duly  acknowledged  and 
recorded,  and  dated  the  Ist  of  Decembir,  1804. 
The  question  was  whether,  at  the  date  of  that 
deed,  Wilson  had  a  good  title  to  the  slave. 

Mrs.  Gordon,  being  the  owner  of  the  slave  in 
1784,  made  a  verbal  gift  of  him  to  the  defendant 
Ramsay,  who  was  then  only  eight  years  old, 
and  possession  accompanied  the  gift;  the  slave 
remained  with  the  defendant  and  his  mother, 
Mrs.  Ramsay,  in  the  family  of  W^ilson,  imtil  the 
year  1790,  when  Mrs.  Ramsay,  (claiming  the 
slave  as  residuary  legatee  under  the  will  of  Mrs. 
Gordon,  under  the  idea  that  the  parol  gift  to 
her  son  was  void,)  by  deed  of  bargain  and  sale 
conveyed  the  slave  to  Wilson,  in  consideration 
of  five  shillings  "and  divers  other  good  causes." 
Wilson  held  possession  of  the  slave  under  that 
deed  until  the  year  1805,  when  the  defendant 
took  him  away,  and  has  ever  since  detained 
him.  The  defendant  and  his  mother  and  the 
slave  had  continued  to  live  in  the  family  of  Wil- 
son from  the  year  1784  till  the  year  1805. 

The  court  below,  upon  the  plaintiff's  motion, 
instructed  the  jury,  "  that  if  such  a  verbal  gift 
was  made  to  the  defendant  of  the  said  slave,  and 
such  possession  given  to  him  as  aforesaid,  the 
gift  is  void  in  law,  and  opposes  no  bar  to  the 
recovery  of  the  plaintiff. " 

The  verdict  and  judgment  in  tlie  court  below 
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being  against  the  defendant,  he  brought  his 
writ  of  error. 

*Youngs,  for  the  plaintiff  in  error,     f'^OS 

Did  not  contend  that  the  verbal  gift  of  a  slave 
could,  under  the  laws  of  Virginia,  give  a  good 
title,  but  that  such  a  gift  and  five  years'  posses- 
sion was  a  good  title  for  a  defendant  in  detinue, 
but  not  for  a  plaintiff,  if  his  possession  wa^ 
wrongfully  acquired.  He  contended  that  the 
defendant  s  title  was  confirmed  bjr  the  operation 
of  the  act  of  assembly  of  Virginia,  passed  in 
1787. 

E.  J.  Lee,  contra. 

If  five  years'  possession  is  a  good  title  to  Ram- 
say, fifteen  years'  possession  must  be  a  good  title 
in  Wilson ;  and  his  possession,  being  posterior 
to  Ramsay's,  must  give  him  a  ]>etter  title. 

The  case  of  Turner  v.  Turner,  1  Wa/^i.  139, 
is  decisive  that  such  a  parol  gift  cannot  be  given 
in  evidence. 

Youngs,  in  reply. 

The  possession  of  Wilson,  in  order  to  create 
a  title,  must  at  all  events  have  been  adverse:  but 
his  possession  was  the  possession  of  Ramsay. 
They  all  Uved  in  the  same  family. 

In  the  case  of  Jourdan  t.  Murray,  3  CdU,  86, 
it  is  decided  b^  the  court  of  appeals  in  Virginia, 
that  a  parol  gift  of  slaves  prior  to  1787,  may  be 
given  in  evidence  to  prove  five  years'  poesesmon, 
so  as  to  bar  the  plaintiffs  recovery. 

Marshall,  Ch.  J.  There  is  no  question  that 
five  years'  adverse  possession,  with  or  without 
right,  gives  a  good  title. 

March  14.  Marshall,  Gh.  J.,  delivered  the 
opinion  of  the  court  to  the  effect  following: 

The  case  is  the  same  as  that  of  WiUison  v. 
Spiers,  just  decided,  except  that  in  this  case  the 
court  below  gave  the  *instruction  which  [*403 
the  court  in  Kentucky  ought  to  have  given. 

The  opinion  of  the  court  was  only  that  a  parol 
gift  to  the  defendant,  accompanied  by  posses- 
sion, did  not  bar  the  plaintiff's  right  to  recover. 

This  court  gives  no  opinion  as  to  the  title  ac- 
quired by  the  possession. 

Judgment  affirmed. 


STEAD'S  EXECUTORS  v.  COURSE. 

A  collector,  selling  land  for  taxes,  must  act  in  con- 
formity wlthtthe  law  from  which  his  power  is  deriv- 
ed, and  the  purchaser  is  bound  to  inquire  whetiier 
he  has  so  acted. 

It  is  incumbent  on  the  vendee  to  prove  the  author- 
ity to  sell. 

By  the  tax  laws  of  Gciorgia,  for  17W  and  1T91,  the 
collector  was  authorized  to  sell  land  only  on  the  de> 
flciency  of  personal  ^tate ;  and  then  to  sell  only  so 
much  as  was  necessary  to  pay  the  taxes  in  arrear. 

Under  those  laws  the  sale  of  a  whole  tract,  when  a 
small  part  would  have  been  sufficient  to  pay  the 
taxes,  was  void. 

ERROR  to  the  curcuit  court  for  the  district  of 
Georgia,  as  a  court  of  equity. 
Stead's  executors  brought  their  bill  in  equity 
against  Elizabeth  Course,  the  widow,  and  Car- 
oline Course,  the  infant  daughter  of  Daniel 
Course,  deceased,  to  set  aside,  as  fraudulent,  a 
deed  of  land  made  by  Courvoisie.  a  collector  of 
taxes  for  Chatham  county,  to  Daniel  Course^ 
and  to  charge  the  land  for  payment  of  a 
debt  due  from  The  late  firm  of  iRae  &  Som- 
erville  to  the  complainant's  testator,  according 
to  a  former  decree  of  the  court.  Tlie  bill  charges 
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the  land  as  bein^  still  the  estate  of  John  Rae, 
deceased,  formerly  one  of  the  partners  in  the 
firm  of  Rae  &  Somerville,  and  that  all  the  jdint 
funds  were  exhausted. 

There  was  no  appearance  for  the  defendant 
Caroline;  but  the  defendant  Elizabeth  appeared, 
and  pleaded,  that  her  late  husband,  Daniel 
Course,  purchased  the  land  fairly  and  bona  fide 
at  public  sale  from  the  tax  gatherer,  for  the  sum 
of  552  dollars  and  89  cents,  without  notice  of 
any  claim,  title  or  interest  of  the  complainants 
in  the  said  land,  if  any  they  have.  The  plea 
avers  that  the  consideration  money  was  paid  to 
404*]  the  tax  gatherer;  that  *he  had  a  right 
to  sell  the  land  for  default  in  payment  of  taxes; 
tliat  the  taxes  were  not  paid  at  the  time  of  sale, 
which  was  publicly  made,  after  legal  notice; 
that  Daniel  Course  took  immediate  possession, 
and  died  seized  thereof,  and  at  his  death  it  de- 
scended to  his  heirs.of  whom  the  defendant  Eliz- 
abeth is  one.  The  deed  exhibited  was  dated 
May  5th,  1792. 

The  defendant  Elizabeth  also  answered  the 
bill,  denying  fraud,  &c. 

To  the  plea  there  was  a  replication,  denying 
that  the  tax  gatherer  had  a  right  to  sell  the  land ; 
that  the  sale  was  publicly  made  after  legal  no- 
tice, and  that  Daniel  Course  was  a  fair  and 
bona  fide  purchaser,  for  a  valuable  considera- 
tion, without  notice;  and  averring  that  the  pre- 
tended sale  and  conveyance  were  unfair,  fraud- 
ulent and  void. 

On  the  17th  of  May,  1805,  the  circuit  court 
sustained  the  plea,  and  dismissed  the  bill  with 
costs. 

The  evidence  and  facts  stated  in  the  record 
are  as  follows : 

1.  The  advertisement  of  the  sale,  in  these 
words : 

"Sale  for  Taxes. 
"  Will  be  sold,  on  Saturday,  the  5th  day  of 
May,  at  the  court  house  in  the  city  of  Savannah, 
between  the  hours  of  twelve  and  one,  450  acres 
of  land,  lying  and  being  on  Pipemaker's  Creek, 
CTOunty  of  Chatham;  Also,  part  of  the  lot  No. 
6,  Percival  ward,  together  with  the  house  there- 
on, seized  for  the  payment  of  the  taxes  of  1790 
and  1791.  "Francis  Courvotsie, 

"T.  C.  C.  C." 

2.  The  original  grant  from  the  province  of 
Georgia  to  John  Rae,  dated  November  2d,  1762, 
describing  the  land  as  follows:  "All  that  tract 
of  land,  containing  450  acres,  situate  and  being 
in  the  parish  of  Christ's  Church,  in  our  province 
405*J  *of  Georgia,  bounded  on  the  northeast 
by  the  river  Savannah,  on  the  southeast  by  land 
of  James  Edward  Powell,  Esq.,  on  the  south- 
west by  land  of  Isaac  Young,  and  land  of  the 
.said  John  Rae,  and  on  the  northwest  by  Pipe- 
maker's  Creek." 

3.  A  certificate  of  a  return  of  taxable  pn>p- 
erty  belonging  to  the  estate  of  Robert  Rae, 
maae  by  Samuel  Hammond,  Esq. ,  for  the  year 
1791,  viz.,  Chatham  county,  282  acres  tide 
swamp  on  Hutchinson  Island ;  450  acres  pine 
barren,  opposite  the  above,  on  Pipemaker's 
Creek;  Richmond  and  Franklin  county,  1,400 
acres  oak  and  hickory  land;  56  negroes;  one 
four-wheeled  carriage. 

4.  The  following  letter  from  Hammond  to 
the  collector,  viz. : 

"  Sir,  As  you  are  compelling  me  to  pay  the 
taxes  due  by  the  estate  of  Robert  Rae,  deceased, 
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for  the  years  1790  and  1791,  and  as  I  have  no 
moneys  in  my  hands  of  the  estate,  or  able  to 
raise  the  sum  due  out  of  my  own  resources,  and 
the  law  allowing  me  the  privilege  of  pointing 
to  propKjrty  of  the  estate,  you  are  hereby  noted 
to  levy  on  450  acres  of  land  in  Chatham  county , 
laying  and  being  on  Pipemaker's  Creek. 
* '  I  am  your  obedient  servant, 

"Samuel  Ha^imond. 

"F.  Courvoisie,  Tax  Collector, 

"2d  April,  1792." 

There  was  also  evidence  that  the  land  came 
by  descent  or  devise  from  John  Rae,  tlie  orig- 
inal grantee,  to  Robert  Rae,  whose  widow  (the 
mother  of  the  defendant,  Elizabeth  Course) 
afterwards  married  Samuel  Hammond. 

It  was  also  stated  as  a  fact,  that  "the  re- 
lationship between  the  wife  of  Daniel  Course 
and  the  wife  of  Samuel  Hammond,  appeared  to 
the  court  the  only  evidence  from  *which  [*406 
it  could  be  inferred  that  Course  participated  in 
the  fraud,  or  had  a  knowledge  of  it." 

By  the  tax  laws  of  Georgia  for  1790  and  1791. 
tide  swamps  of  the  first  qualitj-  are  valued  at  97 
shillings  per  acre,  second  quality  at  60  shillings, 
and  third  quality  at  37  shilling;  pine  barrens 
adjoining  tide  swamps,  and  within  three  miles 
of  tide  water,  at  15  shillings  per  acre;  oak  and 
hickory  lands  of  the  first  quality  at  15  shillings 
per  acre,  second  quality  7  sliilhngs,  third  qual- 
ity 4  sliillings.  The  tax  for  1790  was  ten  shil- 
lings, and  for  1791  six  shillings,  on  every  hun- 
dred pounds'  value  of  the  lands.  The  taxes 
were  to  be  paid  by  the  15th  of  December,  and 
it  was  enacted,  that  "  in  case  of  default,  the 
collector  of  the  county  w^ere  such  defaulter 
shall  happen,  shall  immediately  proceed  against 
such  defaulter  by  distress  and  sale  of  the  goods 
and  chattels,  if  any  be  found,  otherwise  on  the 
land  of  such  defaulter,  or  so  much  thereof  as 
will  pay  the  amount  of  the  taxes  due,  with  costs ; 
and  in  all  such  cases  to  make  title  to  purchasers 
of  the  property  sold  as  aforesaid." 

The  collectors  were  required  to  close  their  ac- 
counts by  the  1st  of  March  and  deliver  the 
same  to  the  treasurer,  and.  after  deducting  two 
and  a  half  per  cent,  on  all  such  taxes  as  they 
shall  receive,  pay  the  remainder  to  the  treas- 
urer. 

P.  B.  Kev,  for  the  plaintiffs  in  error. 

1.  The  plea  is  substantially  defective. 

1st.  In  not  averring  a  seizin  in  some  person 
who  was  liable  for  taxes. 

2d.  In  not  averring  that  there  was  no  personal 
property  which  mi^ht  be  distrained  for  the 
taxes,  for  it  was  only  in  default  of  personal  prop- 
erty that  the  collector  was  authorized  by  law 
to  sell  the  land ;  and, 

8d.  In  not  averring  that  Daniel  Course  had 
not  notice  of  the  complainants'  claim  before  he 
paid  the  purchase  money. 

*A  purchase  consists  of  a  number  of  [*407 
separate  acts,  such  as  the  aCTeement,  tlie  deed, 
the  pajrment,  &c.  If,  beiore  the  last  act  be 
done,  he  obtains  notice,  he  gains  no  title  in 
equity.  Even  if  he  has  paid  the  money  but 
not  received  the  deed  at  the  time  of  notice,  he 
is  not  a  purchaser  without  notice. 

The  same  strictness  is  required  in  pleading  in 
equity  as  at  common  law.  A  plea  in  equity 
must  of  itself  constitute  a  complete  defense.  It 
can  derive  no  aid  from  the  answer.  The  an- 
swer cannot  come  into  view  until  the  plea  be 
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disposed  of.  If  the  plea  be  good,  the  answer  is 
unnecessary;  and  in  considering  the  validity  of 
the  plea,  every  allegation  of  the  bill,  not'  an- 
swered by  the  plea,  is  to  be  taken  to  be  true. 
MUfard,  15, 177;  2  Atk.  630,  Story  v.  Windsor. 

2.  But  if  these  defects  of  the  plea  should  be 
considered  as  cured  by  the  replication,  yet  it 
appears  upon  the  whole  record  that  the  facts  of 
the  plea  are  not  true,  and  that  the  sale  of  the 
collector  transferred  no  right  in  the  land  to 
Daniel  Course. 

.1st.  The  sale  and  conveyance  were  fraudulent 
and  void. 

2d.  The  collector  had  no  authority,  under  the 
circumstances  of  the  case,  to  sell;  and  if  he  had 
authority,  he  has  not  executed  it  legally. 

1.  The  sale  -was  fraudulent.  The  circum- 
stances indicating  fraud  are,  that  the  lands  were 
liable  in  equity  to  the  debts  of  John  Rae.  That 
the  taxes  were  not  paid  for  1790  add  1791,  al- 
though there  was  personal  estate  enough  in  the 
hands  of  the  representatives  of  Robert  Rae,  in 
whose  occupation  the  lands  were,  to  pay  them. 
This  appears  by  Hammond's  return  of  property, 
in  which  he  has  returned  56  negroes  as  the  prop- 
erty of  Robert  Rae.  That  notwithstanding 
his  personal  property  was  in  his  hands,  Ham- 
mond, who  had  married  Robert  Rae's  widow, 
the  mother  of  the  defendant  Elizabeth  Course, 
not  only  permitted  the  land  to  lie  sold  for  t^xes, 
but  requested  it  might  be  sold,  and  pointed  out 
this  very  land  as  the  object  of  sale.  The  adver- 
408*]  tiseraent  described  the  land  *by  its  least 
notorious  appellation.  It  mentions  neither  the 
name  of  the  owner  of  the  land,  nor  the  an^ount 
of  taxes  due.  Hammond's  son-in-law,* the  hus- 
band of  the  defendant,  became  the  purchaser. 
There  can  be  no  doubt  that  he  must  have  known 
the  situation  of  the  estate.  He  knew  it  was 
liable  for  the  debts  of  John  Rae.  He  knew  that 
there  was  personal  estate  sufficient  to  pay  the 
taxes.  He  knew  that  his  father-in-law  ought  to 
have  paid  them;  and  he  knew  that  he  had 
directed  the  collector  to  sell  the  land.  He  knew 
the  price  which  he  gave  for  the  land  was  far 
below  its  value;  for  the  bill  states  it  was  sold  in 
1799  for  2,386  dollars,  and  the  defendant,  in  her 
answer,  says  that  it  was  then  sold  far  below  its 
value.  He  and  his  father-in-law  and  their  wives 
were  the  representatives  of  Robert  Rae,  and 
were  the  only  persons,  except  creditors,  who 
were  interested  in  the  lands.  These  circumstan- 
ces go  strongly  to  show  that  the  sale  by  the  col- 
lector was  only  the  means  used  to  defeat' the  cred- 
itors of  their  just  debts. 

2.  The  collector  had  no  authority  to  sell  these 
lands  for  taxes. 

1  St.  Because  there  was  sufficient  personal  prop- 
erty, of  which  he  had  notice  by  the  return  of 
Hammond. 

2d.  Because  he  was  not  authorized  in  any  case 
to  sell  more  land  than  was  sufficient  to  pay  the 
taxes.  The  price  which  Daniel  Course  gave  at 
this  prct)ended  sale  was  552  dollars;  the  same 
lands,  in  1799,  sold,  under  the  decree  of  the 
court,  for  2,386  dollars,  wliichthe  defendant  in 
her  answer  says  was  far  below  their  value,  and 
yet  the  utmost  amount  of  taxes  which  could  be 
claimed,  even  supposing  that  all  the  taxes  for 
1790  and  1791,  due  from  the  estate  of  Robert 
Rae,  for  propertv  wherever  situated  in  Georgia, 
could  be  charged  upon  this  one  tract  of  land, 
would  not  exceed  150  dollars;  and  if,  as  we 
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contend,  this  tract  is  liable  for  its  own  taxes 
only,  the  amount  could  not  exceed  10  or  12  dol- 
lars. All  special  authorities  are  to  be  rigidly 
pursued  and  strictly  construed.     Cowp,  S6. 

3d.  Because  the  collector  could  not  sell  after 
the  first  of  March  in  any  year  for  taxes  due  in 
a  preceding  year.  *The  15th  of  Decem-  [*40d 
ber  was  the  fime  limited  for  the  debtors  to  pay 
their  taxes,  and  from  that  time  till  the  Ist  of 
March  was  allowed  to  the  collector  to  enforce 
payment  by  distress  and  sale ;  and  on  that  day 
he  was  bound  to  close  his  accounts,  and  pay 
over  the  moneys  collected  to  the  treasurer. 
Whether  he  haa  collected  or  not,  he  was  bound 
to  pay;  and  the  law  did  not  give  him  this  sum- 
mary remedy  to  indemnify  himself  for  any  taxes 
he  might  advance.  If  it  did,  it  mast  give  him 
a  lien  for  an  indefinite  time,  which  cannot  be 
supposed  to  have  been  the  intention  of  the  leg- 
islature. It  is  a  special  power  of  an  extrajudi- 
cial nature,  to  perform  a  duty  in  a  certain  time, 
and  he  is  bound  to  pursue  his  authority  strictly. 
If  he  paid  tiie  taxes  which  he  had  not  collected, 
the  power  to  distrain  did  not  continue  for  his 
benefit.  It  is  to  be  presumed  that  he  did  his 
duty,  unless,  the  contrary  appears,  and  that  he 
did  pay  the  taxes  which  he  was  bound  to  col- 
lect, and  had  failed  to  collect,  at  the  time  when 
he  was  bound  to  close  his  accounts. 

4th.  Because  the  advertisement  did  not  suffi- 
ciently describe  the  land.  It  is  simply  caUed  450 
acres  of  land  lying  on  Pipemaker's  Creek,  with- 
out mentioning  the  Savannah  River,  on  which 
it  was  also  bounded,  and  which  was  a  more 
notorious  object.  It  neither  mentions  the  per- 
son from  whom  the  taxes  were  due,  nor  their 
amount,  nor  the  name  of  the  owner  of  the  land. 
The  advertisement  has  no  date,  nor  is  it  stated 
what  notice  was  given,  nor  how  it  was  pub- 
lished. 

There  is  no  evidence  of  the  amount  of  the 
taxes  due,  nor  of  the  amount  demanded ;  nor  of 
the  amount  of  taxes  for  the  non-payment  of 
which  the  land  was  sold. 

It  does  not  appear  that  Courvoisie  was  col- 
lector for  the  years  1790  and  1791. 

Martin,  contra. 

The  purchaser  from  a  collector  of  taxes  has  a 
good  title  without  deed.  Upon  the  payment  of 
the  purchase  money,  the  title  vests  by  operation 
of  law,  in  the  same  *inanner  as  it  does  [*410 
in  the  case  of  a  sale  of  lands  under  a  fien  facias. 

There  is  no  fact  stated  in  the  bill  to  show  the 
sale  to  be  fraudulent.  No  advertisement  is  re- 
quired by  law  in  the  proceedinffs  of  the  collect- 
or. There  is  no  replication  to  Sie  answer,  and, 
therefore,  all  the  faots  it  contains  are  to  be 
taken  to  be  true,  so  far  as  it  is  responsive  to  the 
bill. 

It  was  not  necessary  to  state  in  the  plea  that 
any  person  was  seized  of  the  land,  nor  who  was 
liable  for  the  taxes.  The  property  was  liable 
for  taxes  whoever  might  be  its  owner. 

When  sales  are  made  by  a  public  officer,  he 
is  presumed  to  do  his  duty,  and  to  have  com- 
plied with  all  the  requisites  of  the  law,  until 
the  contrary  is  provea.  Every  presumption  is 
in  favor  of  the  purchaser.  The  purchaser  is 
not  bound  to  know  whether  the  taxes  have  been 
paid  or  not. 

There  is  no  evidence  that  there  was  personal 
property  at  the  time  the  taxes  were  payable. 
The  certificate  of  Hammond  was  a  year  pre- 
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ceding  that  time;  and  the  personal  property 
might  have  been  sold ;  but  if  there  was,  the 
purchaser  of  the  real  estate  is  not  to  be  preju- 
diced thereby ;  it  is  a  matter  between  the  person 
liable  for  taxes  and  the  officer  who  sold  the 
land  when  he  might  have  sold  the  personal  es- 
tate. 

If  an  executor  have  power  by  will  to  sell  land 
for  payment  of  debts,  m  case  of  a  deficiency  of 
personal  assets,  and  he  sells,  although  the  per- 
sonal assets  were  sufficient,  yet  the  purchaser 
of  the  land  will  be  protected.  1  Eq.  Ca.  Abr, 
^58.  359;    ;?  P.  Wins.  IjS;    2  Clm.  Ca.  115. 

The  collector  had  a  right  to  sell  this  land  to 
pay  all  the  taxes  due  from  Robert  Rae's  estate 
wherever  situated ;  and  it  is  immaterial  at  what 
price  Daniel  Course  purchased  the  land,  if  the 
sale  was  fairly  made. 

411*]  *IIammond  was  not  bound  to  pay  the 
taxes  on  this  land,  if  he  knew  that  it  was  liable 
to  the  claim  of  the  complainants.  It  would 
have  been  a  waste  of  the  estate  of  Robert  Rae. 

The  imperfect  description  of  the  land  is  no 
evidence  of  fraud  in  the  collector;  he  adver- 
tised it  by  the  name  stated  in  the  return  of 
Hammond.  He  was  not  obliged  to  describe  it 
its  lying  on  the  Savannali.  The  law  did  not  re- 
quire him  to  name  the  person  who  had  title  to*, 
or  was  in  possession  of,  the  land,  nor  the  name 
of  the  person  liable  for  the  taxes,  nor  their 
amount.  There  is  no  proof  of  fraud  but  what 
^irises  from  those  circumstances,  and  the  rela- 
tionship iH'tween  Mrs.  Hammond  and  Mrs. 
Course ;  and  these  are  only  circumstances  which 
at  most  may  excite  a  suspicion.  The  presump- 
tion of  law  is  always  against  fraud.  It  must 
always  Ihj  proved.  Ana  unless  it  be  not  only 
proved,  but  brought  home  to  the  purchaser, 
the  sale  cannot  be  .set  aside. 

P.  B.  Key,  in  reply. 

The  plea  admits  everything  in  the  bill  not 
denied  by  the  plea,  and  although  there  be  also 
iin  answer,  ana  no  replication  to  that  answer, 
yet  the  facts  stated  in  the  answer  cannot  be 
brought  in  aid  of  the  plea.  It  must  stand  on 
its  own  foundation. 

The  answer  cannot  be  brought  into  view  un- 
til the  question  upon  the  plea  be  decided. 

It  was  not  necessary  for  the  bill  to  state  all 
the  facts  which  may  be  given  in  evidence  of 
fraud.  It  is  sufficient  if  fraud  be  positively 
charged  in  general  terms. 

The  rule  of  law  is  not  that  everything  is  to 
be  presumed  in  favor  of  the  purchaser;  but 
that  a  purchaser  who  claims  title  under  a  spe- 
cial limited  authority,  a  power  naked  and  with- 
out interest,  must  show  that  the  power  has  been 
strictly  pursued. 

The  doctrine  advanced  on  the  other  side,  that 
w^hether  the  taxes  were  due  or  not,  the  pur- 
chaser is  protected  in  his  title,  is  hazardous  in 
412*]  the  extreme;  it  *would  subject  all  our 
estates  to  the  control  of  a  collector  of  taxes. 

The  cases  cited  do  not  support  the  doctrine. 
They  only  show  that  where  lands  are  devised 
for  the  payment  of  debts  generally,  the  pur- 
chaser is  not  bound  to  see  to  the  application  of 
the  money ;  or  to  inquire  whether  there  be  per- 
sonal estate  sufficient  to  pay  the  debts;  but  if 
lands  are  devised  to  pay  certain  debts  specified 
in  a  schedule,  there  the  purchaser  must  see  to 
the  application  of  the  money.  The  case  cited 
from  2  P.  Wms.  14S,  was  a  case  of  a  term  for 
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years  only,  which  the  executor  had  a  right  to 
sell  as  personal  estate. 

The  sound  rule  of  law  is,  that  no  man  shall 
be  permitted  to  sell  the  estate  of  another  with- 
out an  express  delegated  authority;  and  he  who 
claims  under  such  an  authority  must  show  that 
it  has  been  strictly  pursued.  Caveat  emptai\ 
when  he  buys  property  from  a  man  who  is  not 
the  owner  of  it. 

Property  in  one  county  could  not  be  liable 
for  taxes  on  property  in  another  county.  There 
were  different  collectors  in  different  counties, 
who  had  separate  and  independent  powers. 

March  14.  Marshall,  Ch.  /.,  delivered 
the  opinion  of  the  court,  as  follows : 

The  plaintiffs,  who  were  the  creditors  of  Rae 
&  Somerville,  brought  this  bill  to  subject  a 
tract  of  land  in  the  possession  of  the  defendants 
to  the  paytnent  of  a  debt  for  which  they  had  ob- 
tained a  decree  against  Rae  &  Somerville. 

The  defendants  plead  that  Daniel  Course, 
under  whom  they  claim  by  descent,  is  a  fair 
purchaser,  for  a  valuable  consideration,  of  the 
premises  in  question,  at  a  sale  thereof,  by  the 
collector  of  taxes  for  the  county  in  which  they 
lie,  made  for  taxes  in  arrear.  The  defendant 
also  answered,  denying  fraud. 

*A  replication  was  filed  to  this  plea,  [*413 
and,  on  a  hearing,  it  was  sustained,  and  the 
bill  dismissed. 

In  this  case  the  merits  of  the  claim  cannot  be 
examined.  The  only  questions  before  this 
court  are  upon  the  sufficiency  of  the  plea  to  bar 
the  action,  and  the  sufficiency  of  the  testimony 
to  support  the  plea  as  plead^. 

On  the  first  point,  the  counsel  for  the  plaint- 
iff has  adduced  authority  which  would  cer- 
tainly apply  strongly,  if  not  conclusively,  in 
his  favor,  if  a  special  demurrer  had  been  filed 
to  the  plea.  But  as  issue  has  been  taken  on  it, 
the  court  thinks  it  sufficient,  since  it  contains, 
in  substance,  matter  which,  if  true,  would  bar 
the  action. 

The  replication  puts  the  matter  of  the  plea  in 
issue,  and  it  is  incumbent  on  the  defendants  to 
support  it.  They  prove  a  sale  by  the  collector 
on  account  of  taxes,  and  adduce  a  deed  convey- 
ing the  premises  to  the  purchaser.  But  tliis 
testimony  alone  is  not  sufficient  to  support  the 
plea.  The  validity  of  the  sale  is  the  subject  of 
controversy,  and  its  validity  depends  on  the 
authority  of  the  collector  to  sell,  and  on  the 
fairness  of  the  transaction.  It  would  be  going 
too  far  to  say  that  a  collector  selling  land  with 
or  without  authority,  could,  by  his  conveyance, 
transfer  the  title  of  the  rightful  proprietor.  He 
must  act  in  conformity  with  the  law  from 
which  his  power  is  derived,  and  the  purchaser 
is  bound  to  inquire  whether  he  has  so  acted. 
It  is  true  that  full  evidence  of  every  minute 
circumstance  ought  not,  especially  at  a  distant 
day,  to  be  required.  From  the  establishment 
of  some  facts,  it  is  possible  that  others  may  be 
presumed,  and  less  than  positive  testimony  may 
establish  facts.  In.  tliis  case,  as  in  all  others 
depending  on  testimony,  a  sound  discretion, 
regulated  by  the  law  of  evidence,  will  be  exer- 
cised. But  it  is  incumbent  on  the  vendee  to 
prove  the  authority  to  sell,  and  the  question 
respecting  the  fairness  of  the  sale  will  then 
stand  on  the  same  principles  with  any  other 
transaction  in  which  fraud  is  charged. 
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414*1  *In  examining  the  law  under  which 
this  sale  was  made,  the  court  perceives  that  the 
collector  is  authorized  to  sell  land  only  on  the 
deficiency  of  personal  estate;  and  then  to  sell 
only  so  much  as  is  necessary  to  pay  the  tax  in 
arrear.  In  this  case  a  sale  is  made  of  a  whole 
tract  of  land,  without  specifying  the  amount  of 
taxes  actually  due  for  which  that  land  was  lia- 
ble and  could  be  sold.  This  is  proceeding  in  a 
manner  not  strictly  regular.  •  The  sale  ought  to 
have  been  of  so  much  of  the  land  as  w^ould  sat- 
isfy the  tax  in  arrear.  Should  it  be  true  that 
the  land  was  actually  liable  for  the  whole  sum 
for  which  it  sold,  it  would  still  be  inciunbent 
on  the  vendee  to  prove  that  fact;  for  it  cannot 
be  presumed.  Every  presumption,  arising  from 
the  testimony  in  the  cause,  is  against  it. 

Had  this  fact  been  established,  the  court  is 
inclined  to  think  that  the  circumstances  of  the 
case  as  stated,  though  not  perhaps  amounting 
to  proof  of  fraud,  afford  such  presumptions  as 
would  render  a  final  decree,  without  further 
testimony,  unsatisfactory,  and  that  an  issue 
ought  to  have  been  directed  on  the  question 
whether  the  sale  was  fraudulent  or  not.  But 
if  a  whole  tract  of  land  was  sold  when  a  small 
part  of  it  would  have  been  suflicient  for  the 
taxes,  which  at  present  appears  to  be  the  case, 
the  collector  unquestionably  exceeded  his  au- 
thority, and  the  plea  cannot  be  sustained. 

It  is,  therefore,  the  opinion  of  the  court,  that 
there  is  error  in  the  decree  of  the  circuit  court 
for  the  district  of  Georgia,  in  sustaining  the 
plea  of  the  defendants,  and  dismissing  the  bill 
of  the  plaintiffs,  and  that  the  said  decree  ought 
to  be  reversed  and  annulled,  and  the  cause  re- 
manded, with  directions  that  the  defendants 
shall  answer  over,  and  that  further  proceedings 
be  had  in  the  said  cause,  according  to  equity. 

Decree  reversed. 

Cited— 4  Wheat.  82;  9  How.  200;  16  How.  618;  13 
Wall.  613. 


416*]     *HIGGINSON  «.  MEIN. 

The  act  of  Georgia  cooflscating  the  estate  of  the 
mort^aff-eor,  is  no  bar  to  the  claim  of  the  mortgagee, 
a  British  merchant,  whose  debt  was  only  sequeS" 
tered  during  the  war.  The  estate  of  the  mortgageor 
only  was  oonttsoated,  not  that  of  the  mortgagee. 

The  act  of  limitations  of  Georgia  does  not  apply 
to  mortgagees.  The  possession  of  the  mortgageor 
is  not  adverse. 

QtMPre,  whether  a  presumption  of  payment  of 
the  debt  does  not  arise  from  the  circumstances  of 
this  case  ? 

THIS  was  an  appeal  from  a  decree  of  the  cir- 
cuit court  for  the  district  of  Georgia,  which 
dismissed  the  complainant's  bill  brought  to  fore- 
close a  mortgage. 
The  fact^,  as  stated  by  Marshall,  Ch.  J.,  in 


delivering  the  opinion  of  the  court,  w^ere  as  fol- 
lows: 

In  November,  1769,  Alexander  Wylly,  then 
residing  in  Georgia,  executed  his  bondlo  Green- 
wood &  Higginson,  merchants  of  London,  for 
the  sum  of  2,108^.  4«.  sterling,  conditioned  to 
pay  1,054^.  2s.  like  monev,  on  or  before  the  1st 
of  January,  1778;  and  also  executed  a  deed  of 
mortgage,  (which  was  admitted  to  record  in  the 
secretary's  office,)  to  seciire  the  payment  of  the 
bond.  Alexander  Wylly  took  part  with  the 
British  in  the  war  of  our  revolution,  in  conse- 
quence of  which  his  estate  w&s  confiscated,  and 
commissioners  were  appointed  to  take  ix>sse8- 
sion  of  it  and  to  sell  it.  In  1784,  the  mortgaged 
premises  were  sold  and  conveyed  by  the  com- 
missioners to  certain  persons  iii  Savannah,  who 
sold  and  conveyed  them  to  James  Houston, 
who  retained  peaceable  possession  of  them  un- 
til his  death.  In  1796  these  lands  were  sold 
under  execution  by  the  marshal,  to  satisfy  a 
judgment  obtained  against  James  Mossman,*  as 
executor  of  James  Houston.  The  purchaser  at 
the  marshal's  sale  had  notice  of  the  mortgage 
deed  to  Greenwood  &  Higginson. 

This  suit  is  brought  against  the  agent  of  the 
purchaser,  (to  whom  notice  was  given,  and  to 
whom  the  purchaser  has  since  conveyed  his 
right,)  in  order  to  obtain  payment  of  the  debt 
due  from  Wylly,  and  to  foreclose  all  equitvof 
redemption  m  the  mortgaged  premises.  The 
bill  was  tiled  on  the  4th  of  November,  1802. 

♦P.  B.  Key,  for  the  appellant.  [*41G 

The  treaty  of  peace  of  1788  removed  all  legal 
impediments  to  the  recovery  of  debts.  By  the 
fourth  article,  *'It  is  agreed  that  creditors  on 
either  side  shall  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value  in  ster- 
ling money,  of  all  bona  fide  debts  heretofort» 
contracted."  And  by  the  5th  article,  *'It  in 
agreed  that  all  persons  who  have  any  interest 
in  confiscated  lands,  either  by  debts,  marriage 
settlements,  or  otherwise,  shall  meet  with  no 
lawful  impediment  in  the  prosecution  of  their 
iust  rights."  At  the  time  of  the  treaty,  this 
land  was  not  sold,  but  holden  by  the  s|ate  un- 
der the  confiscation  act.  After  the  treaty  the 
state  held  it  subject  to  the  mortgage,  and  couM 
sell  only  such  right  as  it  had.  It  could  at  most 
sell  Wylly's  right  of  redemption. 

Harper,  contra. 

The  estate  both  of  the  mortgageor  and  mort- 
gagees in  this  land  was  confiscated,  and  vesteii 
m  the  state  of  Georgia.  If  the  treaty  is  to  set 
up  the  title,  no  estate  of  a  British  subject  in- 
debted to  a  British  subject  could  ever  be  con- 
fiscated ;  for  the  land  may  be  the  only  fund  out 
of  which  the  creditor  cjm  get  payment. 

The  impediments  intended  to  be  removed  by 
the  treaty  were  only  legal  impedimenti?,  not 
everything  which  went  to  impair  the  security: 


Note.— As  between  mort^ra^eor  and  mortira^e 
the  relation  exists  that  operates  as  an  estoppel  to 
the  mortfrageor's  claiming  possession  adverse  to  bis 
mortgage.  The  principle  of  estoppel  arises  where 
the  action  is  between  mortgagee  and  mortgageor, 
their  privies  or  assigns. 

Tyler  on  BJeutment,  548, 166, 169. 
Doe  v.  Malsey,  8  Bam  ft  Ores.  767. 

Carroll  v.  Ballanoe,  26  Til.  9 ;  Puller  v.  Wadswortb, 
%  Ired.  268;  Den  v.  Stockton,  7  Halst.  32S;  Ely  v. 
McOuire,  2  Ham.  223 ;  Hock  well  v.  Bradley,  2  Conn. 
1;  Wakeman  v.  Banks,  Id.  445;  Smith  v.  Shuler,  12 
Serg.  ftR.  240;  Alsop  v.  Peck,  2  Root,  224 ;  Bank  v. 
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Bates,  11  Conn.  519 ;  Doe  v.  Roll,  7  Ham.  part  2,  70: 
Brown  v.  Mace,  7  Biackf .  2 ;  Lyman  v.  Mower,  6  Vt. 
845:  Wilson  v.  Hooper,  13  Id.  653;  Keecfa  v.  HalK 
Doug.  21 ;  Thunder  v.  Belcher,  8  East.  440 ;  Jackson 
v.  Linghead,  2  John.  75;  Jackson  v.  Chase,  Id.  74; 
Jackson  v.  Oreen,  4  Id.  186;  Jackson  v.  Fuller,  Id. 
215 ;  Jackson  v.  Stackhouse,  1  Cow.  122 ;  Jackson  v. 
Colden,  4  Cow.  266:  Rogers  v.  Eagle  Co.  9  Wend. 
611:  Den  v.  Van  Ness,  5  Halst.  102;  Right  v.  Buck- 
nell,  2  Barn.  &  A<1. 278:  Jackson  v.  Marsh,  5  Wend. 
44;  Doe  v.  Vtckers,  4  Adolph.  ft  Ell.  782;  Coaner  v. 
Whitmore,  52  Me.  185;  Paullinflr  v.  Barron^  Ala.  9: 
Cram  v.  Bailey,  10  Gray,  87 ;  wheelock  v.  Henshaw,. 
19  Pick,  841. 
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not  that  which  merely  rendered  the  debtor  less 
able  to  pay.  Confiscations  were  not  included 
under  the  expression  legal  impediments,  because 
there  is  »  separate  provision  for  the  case  of  con- 
fiscations. If  confiscations  were  meant  to  be 
included  in  the  expression,  it  might  as  well  be 
extended  to  any  general  acts  of  the  legislature 
by  which  the  aebtor's  means  of  payment  may 
be  diminished.  This  being  a  particular  lien, 
does  not  differ  the  case  from  that  of  a  general 
lien.  Every  judgment  creditor  had  a  lien  upon 
all  the  lands  of  his  debtor,  and  if  all  these  liens 
are  saved  by  the  treaty,  there  were  very  few 
confiscations  which  it  would  not  annul. 
4 1 7*]  'The  fifth  article  of  the  treaty  extends 
no  further  than  the  fourth. 

Marshall,  Ch.  J.  The  decisions  of  this 
court  have  been  uniform,  that  the  acts  of  the 
states,  confiscating  debts,  are  repealed  by  the 
treaty;  and  if,  in  this  case,  the  debt  remains, 
does  not  the  security  remain  also?  Is  not  the 
remedy  as  much  protected  by  the  treaty  as  the 
debt  itself? 

Harper.   We  contend  not. 

The  lapse  of  30  years  induces  a  presumption 
that  the  bond  is  satisfied.  We  do  not  rely  upon 
the  statute  of  limitations,  but  the  general  pre- 
sumption. In  England,  it  is  decided  that  the 
presumption  arises  by  the  lapse  of  20  years  with- 
out a  demand  or  pajTnent  of  interest. 

Marshall,  Ch,  J.  The  period  of  20  years 
is  fixed  upon  in  case  of  a  bond,  because  in  that 
time  the  interest  at  five  per  cent,  equals  the 
principal ;  and  no  further  mterest  is  covered  by 
the  penalty  of  the  bond. 

Harper.  That  is  not  the  reason  stated  in  the 
English  books. 

cut  the  reason  is,  that  a  man  is  presumed  to 
depend  upon  the  interest  of  his  money  as  a 
revenue. 

The  fact  of  the  plaintiff's  being  beyond  seas 
does  not  remove  the  presumption,  because  both 
parties  were  equally  beyond  seas,  and  probably 
both  within  one  jurisdiction. 

P.  B.  Key,  in  reply. 

The  fi^  article  of  the  treaty  expressly  pro- 
vides for  the  case.  How  can  a  man  have  an 
interest,  by  debt,  in  confiscated  lands,  unless  it 
be  by  mortgage,  or  other  lien.  The  practice  in 
Maryland  has  always  been  to  protect  such  liens. 

Livingston,  J.  I  have  never  heard  that  con- 
fiscated property  has  been  restored  by  force  of 
4 1 8*]  the  treaty.  The  *treaty  only  provides 
that  Congress  shall  recommend  .such  restitution. 

Key.  Debts  due  to  British  .subjects  were  not 
confiscated  by  the  act  of  Georgia.  They  were 
only  sequestered. 

March  14.  Marshall,  Ch.  J. ,  after  stating 
the  facta  of  the  case,  delivered  the  opinion  of 
the  court,  as  follows: 

It  is  contended,  on  the  part  of  the  purchaser, 

1st.  That  the  lands  are  exonerated  from  the 
mortgage  by  the  confiscation  and  sale  thereof 
made  by  the  state  of  Georgia, 

2d,  That  they  are  exonerated  by  the  length 
of  time  which  has  intervened  since  that  confis- 
cation and  sale,  during  which  an  adverse  pos- 
session had  been  held. 

3d.  That  payment  of  the  mortgage  is  to  be 
presumed. 

Several  acts  of  confiscation  were  passed  dur- 
ing the  war  by  the  state  of  Georgia,  in  which 
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the  name  of  Alexander  Wylly  Is  to  Ix*  found. 
That  under  which  the  defendants  in  this  case 
claim,  was  made  in  the  month  of  May.  in  the 
year  1782.  That  act  contains  also  a  clause  con- 
fiscating generally  the  estates  of  British  sub- 
jects, with  the  exception  of  debts  due  to 
merchants  residing  in  Great  Britain,  which 
were  sequestered.  The  debt  due  to  Greenwood 
&  Higginson  came  within  this  exception,  and 
the  majority  of  the  court  is  of  o[)ini<)n,  that  the 
lien  given  by  the  mortgage  on  the  land  of 
Wylly,  for  the  security  of  that  debt,  was  not 
confiscated. 

The  estate  of  Wylly,  not  the  interest  of 
Greenwood  &  Higginson  in  that  estate,  being- 
confiscated,  it  is  not  to  he  inferred  that  the 
lien  of  Greenwood  &  Higginson  on  that  es- 
tate was  discharged.  The  treaty  of  peace 
*was  made  while  the  estate  remained  [*4 1  i> 
unsold.  The  fifth  article  of  the  treaty,  after 
discovering  much  solicitude  on  the  part  of  Great 
Britain  for  the  entire  restoration  of  confiscated 
estates,  concludes  with  this  clause:  "And  it  is 
agreed,  that  all  persons  who  have  any  interest 
in  confiscated  lands,  either  by  debts,  'marriage 
settlements,  or  otherwise,  shall  meet  with  no 
lawful  impediment  in  the  prosecution  of  their 
just  rights." 

This  article  applies  to  those  cases  where  an 
actual  confiscation  has  taken  place,  and  stipu- 
lates expressly,  that  in  such  cases  the  interest 
of  all  persons  having  a  lien  upon  such  lands 
shall  be  preserved,  l^either  the  confiscation, 
nor  any  act  in  consequence  of  the  confiscation, 
can  constitute  ajogaf  impediment  to  the  prose- 
cution of  their  just  rights.  The  preceding  part 
of  the  article  had  contemplated  sales  of  the 
confiscated  property,  and,  consequently,  this 
clause  must  have  ieeu  intended  to  charge  the 
lands,  even  in  the  hands  of  a  purchaser.  But 
respecting  its  application  to  this  particular  case, 
the  court  cannot  conceive  a  doubt.  The  lands, 
at  the  time  of  the  treaty,  remained  unsold,  and 
the  government  claimmg  them  as  confiscated, 
stipulates  through  the  proper  constituted,  au- 
thorities for  their  liability  to  this  mortgage.  If, 
then,  the  act  of  confi.scation,  indepi'ndent  of 
the  treaty,  would  be  construed  to  destroy  the 
claim  of  the  mortgagee,  the  treaty  reinstates 
the  lien  in  its  full  force,  and  the  subsequent 
sale  of  the  property  could  only  pass  it  with  the 
burden  imposed  upon  it. 

2d.  Is  this  remedy  barred  by  the  act  of  lim- 
itations? 

Upon  an  attentive  consideration  of  that  act, 
it  appears  to  be  intended  for  suits  at  law, 
claimmg  the  lands  themselves,  not  to  suits  in 
equity  for  the  purpose  of  subjecting  the  landR 
to  the  payment  of  debts  for  which  they  are 
mortgaged.  The  words  of  the  law  would  lead 
to  that  opinion,  and  it  is  confirmed  by  the  con- 
sideration that,  in  such  cases,  the  possession  of 
the  mortgageor,  or  those  claiming  under  him,  is^ 
not  adverse  to,  but  is  compatible  with,  the 
rights  of  the  mortgagee.  Unless,  therefore,  this 
statute  has  been  otherwi.se  construed  *in  [*420 
Georgia,  it  would  not  be  considered  us  applicable 
to  such  a  case  as  this.  But  this  iK)int  must  be 
decided  in  favor  of  the  plaintiffs,  iH'cause  there 
is  a  saving  in  the  act  of  the  rights  of  persons 
beyond  sea. 

3.  Is  payment  in  this  case  to  be  presumed? 

The  length  of  time  which  elapsed  between 
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the  day  wlien  this  bond  and  mortgage  became 
payable,  and  that  on  which  the  suit  was  insti- 
tuted, is  certainly  sufficient  to  warrant  a  pre- 
sumption of  payment.  But  this  presumption 
may  be  met  by  circumstancefl  which  account 
for  the  delay  in  bringing  this  suit.  In  this  case, 
the  war,  and  those  events  which  succeeded  the 
war,  have  not  the  same  influence  as  in  ordinary 
cases  of  British  debts,  because  the  debtor  was 
within  the  reach  of  his  creditor  from  the  date 
of  his  banishment,  in  the  year  1778,  and  might 
have  been  sued.  It  does  not  sufliciently  appear 
in  the  proceedings  where  he  was,  nor  what  was 
his  situation,  to  enable  the  court  to  judge 
whether  the  long  delay  in  bringing  this  suit  is 
or  is  not  sufficiently  accoimted  for.  Neither  is 
it  shown  satisfactorily  that  Alexander  Wylly 
has  left  no  personal  representative  who  might 
show  payment  of  this  debt.  If  there  be  a  per- 
sonal representative  of  Alexander  Wylly  in 
existence,  such  person  ought  to  be  a  i>arty  to 
tliis  suit ;  if  there  be  no  personal  representative, 
some  evidence  that  there  is  none  ought  to  be 
adduced.  In  any  event,  under  all  the  circum- 
stances of  this  case,  enough  does  not  api^ear  to 
enable  the  court  to  decide  whether  payment 
ought  to  hG  presumed,  or  whether  the  delay  in 
instituting  this  suit  can  be  accounted  for,  and 
the  court  is,  therefore,  of  opinion  that  an  issue 
ought  to  have  been  directed  by  the  circuit  court 
for  the  puri)ose  of  ascertaining  the  fact  of  pay- 
ment. The  decree  of  the  circuit  court  is,  there- 
fore, to  be  reversed,  and  the  cause  remanded  to 
that  court,  with  instructions  to  direct  an  issue 
to  deternune  whether  the  bond  in  the  bill  men- 
tioned has  been  paid,  and  with  liberty  to  the 
plaintiff  to  amend  his  bill,  and  make  new  par- 
ties, if  he  shall  desire  it. 

Livingston,  J.,  dissented  from  this  opinion, 
but  did  not  state  his  reasons. 


421*]   *POLLARD  AND  PICKETT 

DWIGHT  et  cU. 

The  appearance  of  the  defendants  to  a  foreign 
attachment  in  a  circuit  court  of  the  United  States, 
walv(»  ali  objection  to  the  non-service  of  process. 

The  district  Jud^e  may  alone  hold  a  circuit  court, 
altbouffh  there  be  no  Jud^e  of  the  Supreme  Court 
allotted  to  that  circuit. 

An  action  may  be  supported  on  a  covenant  of 
seizin,  although  the  plaintiff  has  never  been  evict- 
ed ;  and  the  declaration  need  not  aver  an  eviction. 

Under  the  foreign  attachment  law  of  Connecti- 
cut, an  absent  person,  who  is  liable  for  damages 
for  breach  of  his  covenant,  is  an  absent  debtor. 

The  official  certificate  of  survey  returned  by  a 
legal  dworn  8ur\'oyor  in  Virginia,  cannot  be  invali- 
dated by  a  particular  fact,  tending  to  show  an  im- 
possibility that  the  survey  could  have  been  made 
in  the  time  intervening  between  the  date  of  the 
entry  and  the  date  of  the  certificate  of  survey. 

On  the  trial  of  an  action  in  Connecticut  for 
breach  of  a  covenant  of  seizin  of  lands  in  Virginia, 
the  question  whether  a  patent  from  the  state  of 
Virginia  for  the  lands,  be  voidable,  is  not  examina- 
ble. 

Parol  testimony  is  not  admissible,  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims  up- 
on the  land. 

ERROR  to  the  circuit  court  for  the  district  of 
Connecticut. 
Dwight  and  others  brought  a  foreign  attach- 
ment against  Pollard  and  Pickett,  in  the  county 
court  of  Hartford,  and  declared  in  an  action  of 
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covenant  upon  a  deed  of  bargain  and  sale,  in 
fee-simple,  of  certain  lands  in  the  county  of 
Wythe,  and  commonwealth  of  Virginia*  by 
which  the  defendants  below  covenanted  that 
they  were  "  law^fully  seized  of  the  lands  and 
premises,  with  their  appurtenances,  and  had 
good  right  and  lawful  authority  to  sell  and  con- 
vey the  same,  in  manner  and  form  aforesaid;*' 
and  the  breach  assigned  was,  "  that  they  were 
not,  nor  were  any  or  either  of  them,  lawfully 
seized  and  possessed  of  any  estate  whatever  in 
the  said  land  and  premises,  nor  in  any  part 
thereof,  nor  had  the  said  Pollard  and  Pickett, 
or  either  of  them,  good  right  and  lawful  au- 
thority to  sell  and  convey  the  said  land  and 
premises  as  aforesaid." 

The  defendants  appeared,  and  removed  the 
cause  to  the  circuit  court  of  the  United  States 
for  the  district  of  Connecticut,  and  there  plead- 
ed to  the  jurisdiction  of  the  court,  and  prayed 
"judgment  whether  the  honorable  Pierpont 
Edwards,  district  judge  of  the  district  of  Con- 
necticut holding  saia  court,  there  being  no 
justice  of  the  Supreme  Court  of  the  United 
States  present  in  court,  will  have  cognizance  of 
the  said  cause,  because,  they  sa^  that,  by  the 
law  of  the  United  States,  the  circuit  court  of 
the  second  circuit  in  the  district  of  Connecti- 
cut, shall  consist  of  thegustice  of  the  Supreme 
Court  residing  in  the  thuti  circuit,  and  the  dis- 
trict judge  of  the  district  of  Connecticut;  and 
that  when  the  said  law  was  enacted,  viz. ,  on  tlie 
3d  of  March,  1803,  the  honorable  William 
Paterson  was  the  only  justice  of  the  Supreme 
Court  residing  in  the  said  third  circuit,  and 
that  he  died  on  or  about  the  10th  of  September 
last  past,  *and  that  there  is  not  now,  nor  r*<422 
hath  tliere  been,  since  the  death  of  the  said 
Paterson,  any  justice  of  the  Supreme  Court  re- 
siding in  the  said  third  circuit;  and  there  hath 
not  t^n  by  the  Supreme  Court  of  the  United 
States,  or  by  the  President  of  the  United  States, 
any  allotment  of  a  chief  justice,  or  an  associate 
justice  of  the  Supreme  Coiut  of  the  United 
States,  to  the  said  second  circuit,  and  this  they 
are  ready  to  verify,"  &c.;  which  plea,  upon 
general  demurrer,  was  overruled,  and*  a  rettpoft- 
deas  ouster  awarded :  whereupon  tlie  defendants 
pleaded  that  they  were,  at  the  date  of  the  deed, 
"well  seized  and  possessed  of  the  said  land, 
and  had  good  right  to  bargain  and  sell  the  same, 
in  manner  as  is  alleged  in  the  said  deed,  and  so 
they  have  kept  and  performed  their  said  coven- 
ants, and  of  this  put  themselves  on  the  country ;" 
and  the  plaintiffs  likewise." 

The  verdict  was  for  the  plaintiffs,  and  dam- 
ages assessed  to  27,497  dollars.  The  defendants 
moved  in  arrest  of  judgment,  because  it  ap- 
pears, by  the  declaration,  that  the  said  dee<i 
was  executed,  and  the  lands  lie  in  the  state  of 
Virginia:  and  because  the  declaration  is  insuffi- 
cient, and  will  not  support  anv  judgment ;  but 
the  motion  was  overruled  and  judgment  ren- 
dered on  the  verdict. 

On  the  trial  a  bill  of  exceptions  was  taken, 
which  stated  that  the  defendants  claimed  to  be 
seized  under  a  patent  to  them  from  the  Gov- 
ernor of  Virginia,  dated  March  20, 1795,  and 
gi"ounded  on  a  survey  in  favor  of  David  Patter- 
son, by  virtue  of  an  entry,  dated  September  1, 
1794,  on  sundiT  treasury  warrants,  to  the 
amount  of  150,000  acres,  and  completed  on  the 
8th  day  of  September,  1794,  which  survey  had 
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been  a&signed  to  the  defendant,  Pollard ;  where- 
upon the  plaintiffs  offered  to  read  in  evidence 
copies  of  two  surveys  made  for  one  Wilson 
Carey  Nicholas,  by  virtue  of  two  entries  made 
on  the  same  1st  of  September,  1794,  in  the  office 
of  the  same  surveyor,  one  to  the  amount  of 
oOO,0<)0  acres,  and  the  other  to  the  amount  of 
4^,000  acres,  the  greater  part  of  which  laid  in 
the  coimty  of  W\the,  and  bounding  on  the 
land  surveved  for  Patterson ;  and  that  the  said 
survev  for  500,000  acres  purported  to  be  com- 
pletecl  on  the  9th  of  September,  1794,  and 
423*]  *that  for  480.000  on  the  10th  of  the  same 
mouth,  and  that  the  extent  of  all  the  lines  of  the 
said  surveys  was  more  than  320  miles;  and 
offered  to  prove  by  Erastus  Graijger,  that  the 
nearest  part  of  tlie  said  lands  to  the  office  of  the 
•surveyor  of  Wythe  county,  was  distant  there- 
from two  days  journey;  and  that  a  surveyor 
could  not,  in  that  county,  survey  a  line  longer 
than  seven  miles  in  a  day ;  and  that  he  (Erastus 
Granger)  had  surveyed  the  land  surveyed  for 
Patterson,  and  found  marked  trees  only  for 
about  three  or  four  miles  from  the  starting 
point  of  the  survey,  and  two  or  three  only  of 
the  first  corneA  mentioned  in  the  survey,  and 
that  the  streams  ran  in  opposite  directions  to 
those  laid  down  in  the  plot;  which  testimony 
of  the  said  Granger  was  offered  to  prove  that 
Patterson's  survey  was  fraudulent,  and  not 
made  conformably  to  the  laws  of  Virginia;  and 
the  plaintiffs  further  offered  to  prove,  By  the  tes- 
timony of  the  said  Granger,  that  there  were 
prior  claims  upon  the  land  in  question  to  the 
amount  of  upwards  of  90,000  acres.  It  was  ad- 
mitted that  Granger  was  not  a  sworn  surveyor. 
The  defendants  objected  to  the  above  evidence, 
but  the  court  overruled  the  objection,  and  suf- 
fered it  to  go  to  the  jury. 

The  defendants  sued  out  their  writ  of  error 
to  this  court,  and  the  errors  assigned  were, 

1.  That  the  plea  to  the  jurisdiction  ought  to 
have  l)een  allowed. 

2.  That  the  evidence  stated  in  the  bill  of  ex- 
ceptions ought  not  to  have  been  admitted. 

3.  That  the  declaration  is  insufficient. 

4.  That  the  title  of  the  land  could  not  be 
tried  in  Connecticut. 

5.  That  the  circuit  court  had  not  jurisdiction, 
the  plaintiffs  being  citizens  of  Massachusetts 
and  Connecticut,  and  the  defendants  citizens 
of  Virginia,  not  found  in  the  district  of  Con- 
necticut. 

4-24*]  *6.  That  the  judgment  ought  to  have 
been  rendered  for  the  defendants. 

C.  Lee,  for  the  plaintiffs  in  error. 

This  is  a  prosecution  againt  an  absentee  for 
breach  of  covenant. 

The  act  of  Connecticut  only  authorizes  such 
process  against  a  debtor,  not  against  a  man  who 
may  be  liable  for  unliquidated  damages  on  a 
breach  of  covenant.  The  words  of  the  Con- 
necticut law,  fol.  35,  are,  "absent  or  abscond- 
ing debtors,"  and  the  defendants  are  so  called 
in  the  declaration.  It  could  never  be  the  in- 
tention of  the  legislature  of  Connecticut  to  try 
the  title  to  land  in  Virginia  by  the  process  of 
foreign  attachment  in  Connecticut. 

Two  questions  arise  in  this  caiise. 

1 .  Whether  the  circuit  court  had  jurisdiction ; 
and. 

2.  Whether  the  evidence  stated  in  the  bill  of 
exceptions  was  admissible. 
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1.  The  law  is  the  same  in  this  case  on  the 
point  of  jurisdiction,  as  if  the  suit  had  been 
originally  commenced  in  the  circuit  court.  Imwh 
U.  S.  vol.  i,  p.  66,  s,  12,  and  by  the  11th  sec- 
tion of  the  same  act,  the  circuit  court  has  no 
jurisdiction  but  over  inhabitants  of  the  state, 
.or  over  persons  found  therein  and  served  with 
process.  Vol.  1,  p.  55.  Process  by  attachment 
on  effects  of  persons  not  inhabitants,  cannot  be 
maintained  in  the  circuit  courts  of  the  United 
States.    2  Ball  306,  HolUng»woi'th  v.  Adaim. 

A  plaintiff  may  assign  for  error  the  want  of 
jurisdiction  in  that  court  to  which  he  has  chosen 
to  resort.  Capron  v.  Van  Noorden,  {ante,  vol.  2, 
p.  126,)  Beec/wr'8  Case,  8  Co.  69;  Bernard  v. 
Bernard,  1  Lev.  289.  And  in  the  case  of  Diggs 
and  Keith  v.  Wolcoit,  in  this  court,  at  last  term, 
{ants,  p,  179,)  the  appellants  had  removed  the 
cause  from  the  state  court  to  the  circuit  court, 
who  decreed  against  them,  and  on  their  appeal 
to  this  court  *the  decree  was  reversed  [*425 
for  want  of  jurisdiction  in  the  circuit  court. 

Where  the  court  has  a  limited  jurisdiction, 
the  facts  which  bring  the  case  within  that  ju- 
risdiction mast  appear  on  the  record.  9  Mod.  95; 

3  Dal  382,  Bingham  v.  Cahot;  2  Cranch,   Wood 
V.  Wagnon. 

Upon  the  demurrer  to  the  plea  to  the  juris- 
diction, the  whole  record  is  open  to  examina- 
tion; and  the  defendant  may  avail  himself  6f 
every  substantial  objection  to  the  declaration, 
or  to  the  writ,  as  it  is  made  a  part  of  the  record. 
The  declaration  itself  shows  that  the  lands 
which  are  the  subject  of  the  covenant  are  in 
the  state  of  Virginia;  that  the  deed  was  there 
executed;  and  that  the  title  of  those  lands  is 
drawn  in  question.  It  appears,  then,  upon  the 
face  of  the  declaration,  that  the  action  is  local, 
and  can  be  tried  only  in  Virginia.  The  declara- 
tion also  states  Pollard  and  Pickett  to  be  "of 
the  county  of  Henrico  and  state  of  Virginia," 
and  that  they  are  "  absent  and  absconding 
debtors;"  and,  therefore,  the  circuit  court  was 
excluded  from  the  cognizance  of  the  case  by 
the  11th  section  of  the  judiciary  act  of  1789, 
vol.  1,  p.  55. 

The  declaration  is  also  defective  in  not  aver- 
ring an  eviction,  or  a  better  title  out  of  the 
plaintiffs  in  error.  1  WiUiatrn's  Ma^taachusetts 
Reports,  464.;  Emernon  v.  Proprietors  of  Minot, 

4  T.  R.  620. 

But  the  ple»  in  abatement  ought  to  have  been 
allowed.  The  act  of  Congress  of  March  3. 
1803,  (vol.  6,  p.  315,)  enacts,  "that  the  circuit 
court  of  the  second  circuit  shall  consist  of  the 
justice  of  the  Supreme  Court  residing  within 
the  third  circuit,  and  the  district  judge  of  the 
district  where  such  court  shall  be  holden ;"  and 
by  the  act  of  29th  of  April,  1802,  vol.  6,  p.  88,  it 
is  "provided,  that  when  only  one  of  the 
judges,  hereby  directed  to  hold  the  circuit 
courts,  shall  attend,  such  court  may  be  held  by 
the  judge  so  attending."  The  5th  section  of 
the  same  act  provides  lor  the  allotment  of  the 
judges  among  the  circuits,  in  case  of  a  nevr  ap- 
pointment of  a  judge;  but  makes  no  provision 
in  case  of  a  vacancy. 

♦There  can  be  no  circuit  court  in  the  [*426 
second  circuit  unless  there l^e  a  justice  of  the  Su- 
preme court  allotted  to  that  circuit.  If  the  circuit 
court  is  to  consist  of  a  particubir  justice  of  the 
Supreme  Court,  and  a  district  judge,  it  cannot 
exist  without  such  a  justice  of  the  Supreme 
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Court.  A  whole  consiats  of  all  its  parts.  If 
any  part  be  wanting  it  is  not  a  whole.  A  ses- 
sion of  the  court  may  be  holden  by  one  judge, 
but  the  court  must  be  in  existence. 

Whenever  there  are  not  two  judges  of  the 
court  in  existence,  its  functions  are  suspended. 

2.  As  lo  the  bill  of  exceptions. 

The  papers  said  to  be  copies  of  surveys  for 
Nicholas,  ought  not  to  have  been  admitted  in 
evidence.  Nicholas  was  no  party  to  this  suit, 
and  even  if  there  had  been  evidence  that  such 
surveys  were  ever  made,  and  that  these  were 
true  copies,  they  could  not  be  evidence  in  this 
cause. 

The  testimony  of  Erastus  Granger  was  inad- 
missible. He  was  allowed  to  testify  that  he 
had  surveyed  the  land,  and  that  there  were 
prior  claims  upon  it  to  the  amount  of  90,000 
acres.  If  he  ever  made  such  survey,  it  was  ex 
parte,  and  as  the  agent  of  the  appellees.  Ex 
parte  suvej's  are  inadmissible  evidence  as  to 
boundaries.  S  Lord  Raym.  734,  Bridgemore  v. 
Jenmnga. 

Illegal  or  improper  evidence,  however  un- 
important or  irrelevant,  should  not  be  con- 
fided to  a  jury,  because  it  may  mislead  them 
B  Waah,  281,  Lee  v.  Tapscott. 

Parol  testimony  is  incompetent  to  invalidate 
a. title  to  lands  in  Virginia,  which  is  to  be  de- 
cided according  to  the  £ws  of  that  state. 

Unless  the  prior  claims  were  founded  upon 
deeds  or  writings  they  could  not  be  set  up 
against  a  patent  from  the  state;  and  if  they 
were  founded  upon  deecLs  or  writings,  they 
ought  to  be  produced. 

No  lands  m  Virginia  can  pass  or  be  conveyed 
but  bv  deed  in  writing,  acknowledged  or 
proved,  and  recorded. 

427^  ♦Martin,  on  the  same  side,  in  sup- 
port or  the  objection  that  the  declaration  did 
not  aver  an  eviction,  cited  I  Mad.  292;  1  Saund. 
58;  3  Wentwarth,  44O;  2  Mttd.  Intrandi,  206, 
207;  1  Ilarriif's  Entries,  526,  531. 

Harper,  contra. 

According  to  the  decision  of  the  courts 
in  Connecticut,  a  foreign  attachment  will  lie 
for  damages  on  a  breach  of  covenant.  The 
distinction  is  only  taken  between  debts  and 
tortfl.  What  is  not  a  tort  is  a  debt,  within  the 
meaning  of  their  act  of  assembly.  2  Swift,  177. 

According  to  the  mode  of  surveying  lands  in 
Virginia,  by  the  23d  section  of  their  land  law, 
it  is  impossible  to  execute  the  surveys  in  the 
time  which  intervenes  between  the  dates  of  the 
entry  and  of  the  survey.  The  evidence  offered 
was  to  sjjow  that  the  survey  was  fraudulent.  It 
was  to  show  that  surveys,  said  to  be  made 
in  eight  days,  could  not  have  been  made  in 
eight  weeks. 

The  bill  of  exceptions  states  the  papers  to  be 
copies  of  the  surveys,  and,  ex  vi  termini,  a  copy 
means  a  tnie  copy;  for  if  it  be  not  a  true  copy, 
it  is  no  copy.  The  objection  was  not  that  they 
were  not  copies,  but  that  copies  of  such  papers 
were  not  admissible  evidence. 

The  testimony  of  Granger  was  to  show  that 
the  land  was  included  in  prior  surveys.  It 
was  a  necessary  link  in  the  chain  of  proof  to 
show  title  out  of  the  plaintiffs  in  error. 

It  was  not  necessaiy  to  aver  or  to  prove  an 
eviction.  The  case  in  WiUiams^a  Bepoi-ta  is 
upon  a  covenant  to  warrant ;  which  is,  in  effect, 
a  covenant  for  quiet  enjoyment.     80  was  the 
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case  in  1  Mod.  292.  In  the  case  from  Sfiundertf. 
the  covenant  was  that  he  was  seized.  It  is  true 
that  proof  of  eviction  is  one  mode  of  show^ing 
a  want  of  title,  but  it  is  not  the  only  mode.  In 
Horsfordr.Aggard,  Kirby's  Hep.  3,  it  is  decided 
that  eviction  is  not  necessary  to  recover  on  a 
covenant  of  seizin.  If  the  plaintiff  can  show 
that  the  defendant  had  a  defective  *title,  [*4:28 
it  is  sufficient.  What  use  would  there  be  in  a 
covenant  of  seizin,  in  addition  to  the  covenant 
of  warranty,  if  the  former  requires  the  same 
evidence  as  the  latter? 

Martin,  in  reply. 

If  the  papers  offered  were  copies,  it  does  not 
appear  that  the  originals  could  not  be  had. 

After  Pollard  and  Pickett  had  pnxiuced  a 
grant  under  the  state  of  Virginia,  the  plaintiffs 
below  must  have  shown  a  iSttcr  title  in  some 
other  person,  {Gro.  Jac.  304,  Salman  r.  Bag- 
shaw,)  but  they  only  attempted  to  prove  irreg- 
ularity in  the  survey. 

The  patent  gave"  a  good  title,  even  if  there 
had  been  no  survey.  The  surveyor  himself 
could  not  have  been  permitted  to  contradict  his 
certificate.  It  does  not  appear,  how  long  the 
surveyor  was  employed  in  making  the  survey. 
It  could  only  bear  date  on  one  day,  and  whether 
that  was  the  day  on  which  he  began  or  fin- 
ished it,  does  not  appear.  It  is  no  evidence  of 
fraud. 

Mr.  Martin  declined  arguing  the  points  re- 
specting the  jurisdiction,  and  the  form  of  the 
declaration,  as  the  court  seemed  strongly  in- 
clined against  him;  but  he  thought  it  a  fatal 
objection  to  the  declaration  that  it  did  not  aver 
an  eviction;  and  that  the  action  was  local,  and 
not  transitory. 

March  15.  Marshall,  Gh.  J.,  delivered  the 
opinion  of  the  court,  as  follows,  viz. : 

In  this  case  objections  have  been  made  to 
the  jurisdiction  of  the  circuit  court,  and  to  the 
proceedings  in  that  court. 

The  point  of  jurisdiction  made  hy  the  plaint- 
iffs in  error  is  considered  as  free  from  all 
doubt.  By  appearing  to  the  action,  the  de- 
fendants in  the  court  below  placed  themselves 
precisely  in  the  situation  in  which  *they  [*420 
would  have  stood,  had  process  been  served 
upon  them,  and,  consequently,  waived  all  ob- 
jections to  the  non-service  of  process.  Were  it 
otherwise,  the  duty  of  the  circuit  court  would 
have  been  to  remand  the  cause  to  tlie  state  court 
in  which  it  was  instituted,  and  this  court  would 
be  bound  now  to  direct  that  proceeding.  As 
little  foundation  is  there  for  the  exception 
taken  to  the  manner  in  which  the  circuit  court 
was  constituted.  That  court  consists  of  two 
judges,  any  one  of  whom  is  capable  of  per- 
forming judicial  duties.  So  this  court  consists 
of  seven  judges,  any  four  of  whom  may  act. 
It  has  never  been  supposed  that  the  death  of 
three  of  the  judges  would  disqualify  the  re- 
maining four  from  discharging  their  d^cial  du- 
ties until  the  vacant  seats  of  their  departed 
brethren  should  be  filled.  There  is  nothing  in 
the  peculiar  phraseology  of  that  part  of  the  ju- 
dicial act  which  est^iblishes  the  circuit  courts, 
that  requires  a  different  construction  of  the 
words  authorizing  a  single  judge  to  hold  those 
courts,  from  whSt  is  usually  given  in  other 
ca.ses,  to  clauses  authorizing  a  specified  number 
of  justices  to  constitute  a  court. 
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The  exceptions  taken  to  the  proceedings  of 
the  circuit  court  are  more  serious.     These  are, 

1.  To  the  pleadings. 

2.  To  the  opinions  of  that  court,  admitting 
certain  testimony  in  support  of  the  action. 

The  objections  to  the  pleadings  are, 

That  the  different  parts  of  the  declaration 
are  repugnant  to  each  other;  and  that  the  dec- 
laration is  itself  insufficient,  as  the  foundation 
of  a  judgment. 

In  deciding  on  so  much  of  this  objection  as 
depends  on  the  laws  of  Connecticut,  this  court 
would  certainly  be  guided  by  the  construction 
given  by  that  state  to  its  own  statute;  and,  if  it 
was  indispensably  necessary  now  to  decide  that 
(pestion,  the  evidence  in  favor  of  the  construc- 
tion maintained  by  the  defendants  in  error 
would  seem  to  pi"eponderate. 
430*]  *Another  objection  taken  to  the  dec- 
laration is.  that  it  ou^ht  to  have  alleged  a 
disseizin  of  the  plaintiffs  below,  in  oraer  to 
enable  them  to  maintain  their  action. 

On  this  part  of  the  case,  the  court  can  only 
consider  whether  the  declaration  in  itself,  un- 
connected with  the  testimony  which  was  ad- 
duced to  support  it,  is  so  radically  defective 
that  a  judgment  cannot  be  rendered  on  it. 
This  leads  to  the  inquiry,  whether  the  cove- 
nant of  the  vendors  can  be  broken,  as  stated  in 
the  declaration,  although  no  eviction  has  taken 
])lace ;  and  the  court  is  of  opinion  that  it  may  be 
so  broken.    0  Co.  60. 

The  covenalit  is,  that  the  vendor  is  seized  in 
fee  of  the  premises  which  he  sells  and  conveys. 
Suppose  the  fact  to  be  that  he  had  no  title,  nor 
pretense  of  title,  to  those  premises;  that  he  had 
conveyed  lands  for  which  he  had  never  re- 
ceived a  patent  or  a  title  of  any  kind.  Could 
it  be  said  that  his  covenant  that  he  was  seized 
in  fee  remained  unbroken  until  the  real  pro- 
prietor should  think  proper  to  eject  the  ven- 
dee? This  question,  in  the  opinion  of  the 
court,  must  l>c  answered  in  the  negative.  .  The 
ti«timony  which  would  be  sufficient  to  estab- 
lish the  breach  assigned,  may  be  a  subject  for 
serious  consideration,  but  on  the  sufficiency  of 
the  breach,  as  assigned  to  support  a  judgment, 
there  is  no  doubt. 

The  exceptions  to  the  testimony  admitted  in 
the  circuit  court  consists  of  two  parts. 

Ist.  To  the  admission  of  certain  copies  of 
.mirveys  made  for  Wilson  Carey  Nicholas,  con- 
nected with  the  testimony  of  Erastus  Granger, 
describing  the  face  of  the  country  on  which  the 
surveys  purported  to  be  made. 

3d.  To  the  admission  of  parol  testimony  to 
prove  prior  titles  to  the  lands  conveyed  in  the 
deed  on  whicii  this  suit  was  instituted. 

1.  The  surveys  of  Wilson  Carey  Nicholas, 
and  the  explanatory  testimony  of  Granger, 
were  introduced  for  the  purpose  of  showing 
tliat  the  patent  for  the  lands  sold  by  Pollard  & 
Pickett  was  void,  because  it  issued  on  a 
431*]  *plat  representing  a  survey  which,  in 
point  of  fact,  could  not  have  been  maile. 

In  examining  this  exception,  it  becomes 
proper  to  inquire  what  was  the  real  issue  be- 
tween the  parties. 

The  plaintiffs  below  averred  in  their  declara- 
tion, that  the  defendants  were  not  seized  and 
possessed  of  any  estate  whatever  in  the  land 
and  premises,  nor  in  any  part  thereof,  nor  had 
they  or  cither  of  them  gCKxi  right  and  lawful 
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authority  to  sell  and  convey  the  same.  The 
defendants,  in  their  plea,  do  not  set  forth  their 
title,  but  say,  generally,  that  they  were  seized 
of  the  lands  sold  and  conveyed  by  them,  and 
had  good  right  to  sell  and  convey  the  same,  as 
is  expressed  bv  their  deed.  On  this  plea  an  is- 
sue is  tendered,  which  is  joined  by  the  plaintiffs. 

To  prove  that  the  survey  on  which  the 
patent  granting  the  lands  to  the  defendants 
was  issued  could  not  have  been  made,  the 
plaintiffs  produced  two  other  surveys  made  by 
the  same  person  for  Wilson  Carey  Nicholas, 
which  were  said  to  be  completed  only  two  days 
succeeding  the  completion  of  the  survey  of  .the 
defendants,  which  three  several  surveys  could 
not  possibly  have  been  made  in  the  time  inter- 
vening between  the  entries  in  the  surveyor's 
office  and  the  day  on  which  they  are  alleged  to 
have  been  completed,  whence  the  jury  might 
conclude  that  the  survey  of  Pollard  &  Pickett 
was  not  made. 

The  surveyor  was  a  sworn  officer,  and  his 
survey  was  returned  upon  oath.  This  is  an 
attempt  to  invalidate  the  evidence  derived  from 
his  official  return,  by  a  particular  fact  which 
has  no  relation  to  the  cause  before  the  court, 
and  with  which  the  parties  to  this  controversy 
have  no  connection.  Had  it  even  appeared  that 
the  copies  offered  in  evidence  were  authentica- 
ted, they  would,  on  this  account,  have  been 
inadmissible. 

This  whole  testimony  is  inadmissible  on  other 
ground.  Were  it  even  true  that  this  patent  is 
voidable,  if  the  surveyor  had  not  run  round  all 
the  lines  of  the  land,  a  *point  not  yet  [*432 
established,  it  cannot  be  deemed  absolutely 
void;  it  cannot  be  deemed  a  mere  nullity. 
While  it  remains  in  force  it  is  a  valid  title, 
and  vests  the  fee-simple  estate  in  the  patentee. 
In  this  action,  and  on  the  trial  of  this  issue, 
the  question  whether  the  patent  be  voidable 
by  Virginia  or  not,  is  not  properly  examinable. 
Testimony,  therefore,  tending  to  establish  that 
point,  is  irrelevant  and  inadmissible. 

2.  But  had  the  court  entertained  any  doubt 
on  this  point,  the  second  part  of  the  excep- 
tion would  be  clearly  decisive  with  regard  to 
this  judgment. 

Parol  testimony  is  admitted  to  show  prior 
claims  to  the  land  in  controversy.  The  de- 
fendants in  error  attempt  to  defend  the  ad- 
mission of  this  testimony,  by  supposing  it 
auxiliary  to  other  testimony  which  had  pre- 
viously established  the  validity  of  those 
claims,  and  that  this  witness  was  only  ad- 
duced to  show  that  those  claims  covered  this 
land.  Had  the  fact  supported  the  argument, 
a  private  ex  parte  survey  would  have  been  a 
very  improper  mode  of  establishing  it;  but  the 
language  of  the  exception  excludes  that  con- 
struction of  the  opinion  which  the  counsel  for 
the  defendants  in  error  would  put  upon  it. 
The  proof  offered  and  admitted  is,  not  that 
those  particular  titles  which  were  exhibited 
and  proved  to  the  court  covered  the  land  con- 
ve^'ed  by  Pollard  &  Pickett,  but  *  *  that  there 
were  pnor  claims  upon  it  to  the  amount  of  up- 
wards of  ninety  thousand  acres.*'  The  prior 
claims  rest  upon  the  oath  of  the  witness.  If 
those  claims  were  valid,  their  validity  was  es- 
tablished by  his  testimony,  which  cannot  be 
tolerated  on  any  legal  principle ;  if  they  were 
mere  claims,  not  good  titles,  they  ought  not  to 
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ferent  form  of  action,  to  litigate  the  same  ques- 
tion, and  to  take  another  chance  for  obtaining 
A  different  result  ?  I  confess  I  am  strongly  in- 
clined to  think  that  the  case  of  Hughes  v.  Oor- 
nelius  laid  a  strong  foundation  for  the  doctrine 
which  was  built  upon  it,  and  which  for  many 
years  past  has  been  established  law  in  Eng- 
land. This  opinion  is  given  with  the  more  con- 
fidence, when  1  find  it  sanctioned  by  the  posi- 
tive declarations  of  distinguished  lawcharacters; 
men  who  are,  of  all  others,  the  best  able  to 
testify  resj^ecting  the  course  of  decisions  upon 
the  doctrine  I  am  examining,  and  the  source 
from  which  it  spining. 

In  the  case  of  Lothian  v.  Henderson,  3  Bo9. 
d'  FvU.  4^*0,  Chambre,  J.,  speaking  upon 
this  point,  says,  that  the  sentence  of  the 
French  court  was  in  tliat  case  conclusive 
against  the  claim  of  the  assured,  "  agreeable  to 
all  the  decisions  upon  the  subject, beginning  with 
the  case  of  Hughes  v.  Cornsltus,  (confirmed  as 
tliat  was  by  the  opinion  of  Lord  Holt  in  two 
subsequent  cases,)  and  pursuing  them  down  to 
the  present  period.  It  is  true,"  he  observes, 
**  that  in  HHffh4>4i  v.  Co'meUus,  the  question  upon 
the  foreign  sentence  arose  in  an  action  of  trover, 
and  not  m  an  action  on  a  policy  of  assurance, 
where  the  non-compliance  with  a  warranty  of 
neutrality  is  in  dispute.  But  from  that  period 
to  the  present,  the  doctrine  there  laid  down 
respecting  foreign  sentences  has  been  consider- 
ed efjually  applicable  to  questions  of  warranty 
in  actions  on  policies,  as  to  questions  of  prop- 
erty in  actions  of  trover.**  Le  Blanc,  J.,  says, 
*'  that  these  sentences  are  admissible  and  con- 
clusive evidence  of  the  fact  they  decide  it  seems 
not  safe  now  to  question:  from* the  time  of  Car. 
II.  to  this  day,  they  have  l)een  received  as  such, 
without  being  questioned.  In  the  discussion  of 
the  nature  of.  such  evidence  before  this  house,  in 
404  *1776.  it  seems  not  to  have  been  contro- 
verted ;  and  the  cases,  I  may  say,  are  number- 
less, and  the  property  immense,  which  have 
been  determined  on  the  conclusiveness  of  such 
evidence,  in  man}'  of  which  cases,  the  forms  in 
which  they  came  before  the  courts  in  West- 
minster Hall  were  such  as  to  have  enabled  the 
parties,  if  any  doubt  had  been  entertained,  to 
have  brought  the  question  before  a  liigher 
tribunal."  Lawrence,  J.,  also  speaking  of  the 
le^l  eff<?ct  of  a  foreign  sentence  upon  this 
pomt,  says,  *  *  as  to  which,  after  the  continued 
practice  which  hiis  taken  place  from  the  earliest 
period,  in  which,  in  actions  on  policies  of  in- 
surance, questions  have  arisen  on  w^arranties,  to 
admit  such  K^ntences  in  evidence,  not  only  as 
conclusive  in  rem,  but  also  as  conclusive  oi  the 
several  matters  they  purport  to  decide  directly,  I 
apprehend  it  is  now  too  late  to  examine  the 
practice  of  admitting  them  to  the  extent  to 
which  they  have  been  received,  supposing  that 
practice  might,  u[X)n  the  argument,  have  ap- 
peared to  have  been  doubtful  at  first."  Ilookc. 
J.,  Lord  Eldon,  and  Lord  Alvanley,  all  concur 
in  giving  the  same  testimoney,  that  the  doctrine 
under  consideration  had  been  established  for  a 
h)ng  period  of  years,  by  a  long  series  of  ad- 
juoications  in  the  courts'  of  Westminster  Hall. 

I  cite  this  cas(*  for  no  other  purpose  but  to 
prove,  by  the  mast  respectable  testimony,  that 
the  case  of  Hughea  v.  CornHvui,  decided  in  tlie 
reign  of  Car.  H.  had,  by  a  uniform  coui-se  of 
•<lecisious  from  that  time,   l)een  considered  as 
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warranting  the  rule  now  so  firmly  established 
in  England.  And  when  the  inquiry  is,  whether 
the  application  of  the  principle  laid  down  in 
that  case  to  questions  arising  on  warranties  in 
actions  on  policies,  be  of  ancient  or  modem 
date,  I  think  I  may  safely  rely  upon  the  dec- 
larations of  the  English  judges,  when  they 
concur  in  the  evidence  they  give  respecting  the 
f^'t.  It  is  true  that  no  case  was  cited  at  the 
l)ar  recognizing  the  application  of  the  rule  to 
questions  between  the  insurer  and  insured  prior 
to  the  revolution,  except  that  of  Fernandez  v. 
Da  Costa,  which  I  admit  was  a  aVm  Prius  de- 
cision. But  were  I  convinced  that  the  long 
series  of  decisions  upon  this  point,  from  the 
time  of  Hughes  v.  CorneUm,  spoken  of  by  the 
judges  in  the  case  of  Lotfiian  «.  Hefiderson,  had 
been  made  at  ^ud  Prius,  it  *wouldnot,  [*441 
in  my  mind,  weaken  the  authority  of  the  doc- 
trine. It  would  prove  the  sense  of  all  the 
judges  of  England,  as  well  as  of  the  bar,  of  the 
correctness  and  le^l  validity  of  the  rule.  It  is 
not  to  be  supposea  that  if  a  doubt  had  existed 
respecting  the  law  of  those  decisions,  the  point 
would  not  have  been  reserved  for  a  more  delilv 
erate  examination,  before  some  of  the  courts 
of  Westminster  Hail.  But  the  case  of  Fernan- 
dez V.  I)a  Costa  receives  additional  weight, 
when  it  is  recollected  that  the  judge  who  de- 
cided it  was  Lord  Mansfield,  and  when,  upon 
examining  it,  we  find  no  intimation  from  him 
that  there  was  any  novelty  at  that  day  in  the 
doctrine.  To  this  strong  evidence  of  the  antiq- 
uity of  the  rule,  may  be  added  that  of  Judse 
Buller,  who,  at  the  time  he  wrote  his  JStm 
Prius,  considered  it  as  then  established. 

That  the  doctrine  was  considered  as  perfectly 
fixed  in  the  year  1781,  is  plainly  to  be  inferred 
from  the  case  of  Bernardi  v.  Jfotteuj;,  decided 
in  that  year.  Lord  Mansfield  speaks  of  it  as  he 
would  of  any  other  well-established  principle 
of  law,  declaring,  in  ^neral  terms,  that  tiie 
sentence,  as  to  that  which  is  within  it,  is  con- 
clusive against  all  persons,  and  cannot  be  col- 
laterally controverted  In  any  other  suit.  The 
only  difilculty  in  that  case  was,  to  discover  the 
real  ground  upon  which  the  foreign  sentence 
proceeded,  and  the  court  in  that  and  many  subh 
sequent  cases  laid  down  certain  principles  aux- 
iliary to  the  rule,  for  the  purpose  of  ascertain- 
ing the  real  import  of  the  sentence  in  relation 
to  the  fact  decided  as  between  the  insurer  and 
insured.  For  if  the  sentence  did  not  proceed 
upon  the  ground  of  the  property  not  being  neu- 
tral, it  of  course  concluded  nothing  against  the 
insured ;  since  upon  no  other  ground  could  the 
sentence  be  said  to  falsify  the  warranty. 

It  was  admitted  by  the  counsel  for  the  insured, 
that  as  between  him  and  the  insurer,  the  sen- 
tence is  prima  facie  evidence  of  a  non-compli- 
ance with  the  warranty.  But  if  they  are  right 
in  their  arguments  as  to  the  inconclusivene^  of 
the  sentence,  I  would  ask  for  the  authority 
upon  which  the  sentence  can  be  considered  as 
prima  facie  evidence.  Certainly  no  case  was 
referred  *to,  and  I  have  not  met  with  r*4r42 
one  to  warrant  the  position.  If  we  io<^  to 
general  principles  applicable  to  domestic  Judg- 
ment, they  are  opposed  to  it.  We  have  seen 
that  the  judgment  is  conclusive  between  the 
same  parties,  upon  the  same  matter  coming  in- 
cidentally in  (juestion.  The  judgment  of  a 
foreign  court  is  equally  conclusive,  except  in 
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tile  sia^le  instance  where  the  party  claiming  the 
benefit  of  it  applies  to  the  courts  In  England  to 
enforce  it.  in  wliich  case  only  the  judgment  is 
prima  facie  evidence.  But  it  is  to  be  remarked, 
iliat  in  such  a  case,  the  judgment  is  no  more 
concUisive  as  to  the  right  it  establishes,  than  as 
to  the  fact  it  decides.  Now  it  is  admitted  that 
the  sentence  of  a  foreign  court  of  admiralty  is 
conclusive  upon  the  right  to  the  property  in 
question;  \x\x>u  what  principle,  then,  can  it  be 
prima  facie  evidence,  if  not  conclusive,  upon 
the  facts  directly  decided.  A  domestic  judg- 
ment is  not  even  prima  fjicie  evidence  l)etween 
those  not  parties  to  it,  or  those  claiming  under 
them,  and  that  would  clearljr  be  the  rule,  and 
for  a  similar  reason  as  to  foreign  judgments.  If 
l)etween  the  same  parties,  the  former  is  conclu- 
*iive  as  to  the  right  and  as  to  the  facts  decided, 
this  principle,  if  applied  at  all  to  foreign  sen- 
tences, which  it  certamly  is,  is  either  applicable 
throughout,  upon  the  ground  that  the  parties 
are  the  same,  or  if  not  so,  then  by  analogy  to 
the  rule  applying  to  domestic  iuagments,  the 
■sentence  cannot  &  evicience  at  all. 

UiM)n  the  whole,  I  am  cleiirbr  of  opinion, 
that  the  sentence  of  the  court  of  admiralty  at 
Barbadoes,  condemning  the  brig  Fame  and  her 
cargo  as  prize,  on  account  of  an  attempt  to 
break  the  blockade  of  Martinique,  is  conclusive 
evidence  in  this  case  against  the  insured,  to  fal- 
sify his  warranty  of  neutrality. 

tf  the  injustice  of  the  belligerent  powers,  and 
of  their  courts,  should  render  this  rule  oppres- 
sive to  the  citizens  of  neutral  nations,  1  can 
only  say  witli  the  judges  who  decided  the  case 
of  *Hu(fhes  V.  Corneiiu-H,  let  the  government  in 
its  wisdom  adopt  the  proper  means  to  remedy 
the  mischief.  I  hold  the  rules  of  law,  when 
once  firmly  established,  to  be  beyond  the  con- 
443*]  trol  *of  those  who  are  merely  to  pro- 
nounce what  the  law  is,  and  if  from  any  cir- 
cumstance it  has  iMfcome  impolitic,  in  a  national 
point  of  view,  it  is  for  the  nation  to  annul  or 
to  modify  it.  Till  this  is  done,  by  the  compe- 
tent authority,  I  consider  the  rule  to  be  inflex- 
ible.' 

Rev'K— 1  Cranch.  C.  C.  291. 
Distintruished— t)  Crancb.  142, 145. 
Cited— 2  Gall.  475;  1  Story  563;  8  Sum.  005:  6  Ben. 
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THE  UNITED  STATES 

r. 

THE  SCHOONER  BETSY  AND  CHAR- 
LOTTE, and  Her  Cargo. 

Ail  tstiizureB  under  laws  of  impost,  navlKation  or 
tnule  of  tins  United  States,  where  the  neizui'es  are 
made  tm  waters  navij^able  from  the  sea  by  vessels 
of  ten  or  more  tons  burden,  are  civil  causes  of  ad- 
miralty and  maritime  Jurisdiction,  and  are  to  be 
tried  without  a  Jury. 

Quaere,  whetticr  the  answer  of  the  claimant  to  the 
libel  oujrht  not  always  to  be  upon  oath  if  reciuired ; 
and  whether  he  is  not  bound  to  submit  to  answer 
interroflratories  upon  oath,  viva  voce  in  open  court. 

Whether,  on  the  trial  of  a  vessel  for  violation  of 
the  law  prohlbitinfT  intercourse  with  certain  |K>rts 


l.~ Judges  Chase  and  Livingston  dissented ;  and 
Judjre  Todd,  not  having  been  present  at  the  argu- 
ment, grave  no  opinion.  So  that  this  Judgment  is 
reversed  by  the  opinions  of  Marshall,  Ch.  J.,  Cush- 
ing.  vyashington,  and  Johnson,  Justices. 

Cranch  4.  Vol.  2. 


in  St.  Domingo,  evidence  be  admissible  that  other 
vessels  belonging  to  the  same  owner  were  at  the 
same  prohibited  port  at  the  same  time ;  as  a  circum- 
stance tending  to  discredit  the  evidence  of  distress 
set  up  as  an  excuse  for  going  to  such  prohibited 
port? 

THIS  was  an  appeal  from  the  sentence  of  the 
circuit  court  of  the  district  of  Columbia, 
reversing  that  of  the  district  court,  which  con- 
demned the  schooner  Betsy  and  Charlotte,  and 
her  cargo,  as  forfeited,  for  a  violation  of  the 
act  of  Congress  of  the  28th  of  February,  1806, 
entitled  **An  act  to  suspend  the  commercial  in- 
tercourse between  the  Lnited  States  and  certain 
parts  of  the  island  of  St.  Domingo."  LaiDs  If. 
8.  iy>l.  S,  p.  11. 

The  libel  being  filed,  and  the  monition  re- 
turned executed,  the  claimant  appeared,  and 
having  given  fide-jiuaory  caution,  to  respond  the 
costs,  offered  a  plea  admitting  all  the  facts 
charged  in  the  libel,  excepting  the  voluntary 
carrying  of  the  vessel  into  the  port  of  Cape 
Francois,  the  prohibited  port  mentioned  in  the 
libel,  which  he  denied,  and  "thereof  put  him- 
self on  the  country."  But  the  district  judge 
rejected  the  plea,  and  ordered  the  claimant  to 
answer  on  oath  :  whereupon  the  claimant 
offered  the  same  denial  on  oath,  by  way  of 
answer ;  to  the  receiving  of  which  the  attorney 
for  the  United  States  objected,  unless  the  claim- 
ant would  make  oath  to  answer  truly  all  inter- 
rogatories which  might  be  *put  to  him  [*444 
relative  to  the  cause ;  but  the  judge  overruled 
the  objection,  and  received  the  answecy  saying 
that  the  United  States  might  except  to  the  an- 
swer, in  the  same  manner  as  to  an  answer  in 
chancery;  or,  might  reply,  setting  forth  new 
facts  not  inconsistent  with  the  libel,  and  put 
interrogatories  thereupon,  as  upon  the  allega- 
tions in  a  bill  in  chancery,  which,  if  proper  and 
pertinent,  must  l)e  answered;  as  was  done  in 
the  case  of  Haley  c.  Shattuck,  {ante,  vol.  3,  p. 
458.) 

The  attorney  for  the  United  States  filed  a 
replication,  and  propounded  interrogatories, 
which  he  prayed  might  be  answered  by  Uie 
claimant  vira  wee,  in  open  court.  To  this  the 
claimant  objected,  but  the  judge  overruled  the 
objection. 

The  Betsy  and  Charlotte  sailed  from  Alex- 
andria in  September,  1806,  with  a  clearance  for 
St.  Jago  de  Cuba. 

Upon  the  trial,  the  attorney  for  the  United 
States  produced  and  offered  evidence,  that  dur- 
ing the  months  of  August  and  September  in  the 
same  year,  two  other  vessels,  owned  in  whole 
or  in  part  bv  the  claimant,  sailed  from  Alexan- 
dria, with  clearances  for  St.  Jago  de  Cuba,  and, 
as  well  as  the  Betsy  and  Charlotte,  arrived  at 
Cape  Francois.  To  this  evidence  the  claimant 
objected,  but  the  judge  overruled  the  objection 
and  heard  the  evidence. 

From  the  sentence  of  condemnation  by  the 
district  judge,  the  claimant  appealed  to  the 
circuit  court,  and  new  evidence  being  admitted, 
the  sentence  was  reversed,  and  restoration 
awarded.  From  this  sentence  the  United  States 
appealed  to  this  court,  where  witnesses  were 
examined  viva  voce,  both  on  the  part  of  the 
United  States  and  on  that  of  the  claimant. 

C.  Lee,  for  the  claimant,  stated  that  he  should 
contend, 

1.  That  the  proceedings  ought  to  have  been 
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according  to  the  course  of  the  common  law, 
and  the  facts  ought  to  have  been  tried  by  a  jury. 
445*1  *2.  That  the  judge  ought  not  to  have 
compelled  the  claimant  to  answer  upon  oath; 
and, 

8.  That  the  vessel  ought  tol)e  acquitted  upon 
the  faot*s  of  the  case. 

Jones,  for  the  United  States,  was  stopped  by 
the  court,  who  expressed  a  wish  to  hear  the 
other  side.  He  wished,  however,  to  be  heard 
upon  the  question  of  putting  the  claimant  to 
answer  upon  oath,  and  was  indulged. 

He  observed  that  this  was  not  a  proceeding 
ill  personam,  but  in  rem.  The  United  States 
did  not  bring  in  the  claimant  by  process,  and 
compel  him  to  answer  upon  oath,  as  is  done  in 
chancery  cases;  but  the  claimant  comes  in  vol- 
untary to  support  his  interest,  and  submits  to 
tlie  jurisdiction  of  the  court.  He  ought  to  (iome 
with  clean  hands  and  a  pure  hetu-t.  If  this  be 
a  case  of  admiralty  jurisdiction,  the  proceed- 
ings must  be  according  to  the  course  of  the  civil 
law,  where  the  practice  universally  has  been  to 
try  cases  without  a  jury.  Wotjd's  ItiJtt.  Oir. 
Law,  ISS;  S  Braipm's  Civ.  Jjaw,  'J4S.  249,  4L3, 
415,  416;  I  Browm,  47S,  474;  Maley  c.  Shai- 
tuck,  {ante,  vol.  3,  p.  45S);  1  DanuU,  46(f,  s.  4. 
Such  also  was  the  understanding  of  the  legisla- 
ture, when  they  established  a  fee  for  the  draw- 
ing of  tlie  interrogatories.  Law8  U.  S.  tol.  2, 
p.  2fi2. 

The  exception  in  the  English  statutes  applies 
only  to  the  ecclesiastical  courts,  and  to  those 
interrogatories  tlie  answers  to  which  might  sub- 
ject the  party  to  ecclesiastical  censures. 

But  the  act  of  Congress  upon  which  this  libel 
is  founded,  does  not  make  it  criminal  in  the 
person  to  trade  to  St.  Domingo.  It  only  sub- 
jects to  forfeiture  the  property,  and  renders  the 
party  liable  upon  his  bond. 

Youngs,  contra. 

There  can  be  no  case  of  admiralty  jurisdic- 
tion, unless  it  be  a  case  under  the  law  of  na- 
tions. Cases  of  revenue,  or  of  municipal  seiz- 
ure, ar6  not  cases  of  admiralty  and  maritime 
jurisdiction. 

446*]  *The  9th  section  of  the  judiciary  act, 
{rol.  1,  p.  5S,)  merely  gives  to  the  district  court 
jurisdiction  of  cases  of  seizure,  but  does  not 
make  them  cases  of  admiralty.  And  in  all 
cases  at  common  law,  the  trial  by  jury  is  guar- 
antied by  the  constitution  oi  the  United 
States.  The  act  under  which  this  prosecution 
is  commenced  does  not  direct  the  form  of  trial. 

The  district  court,  as  a  court  of  admiralty, 
is  a  court  of  limited  jurisdiction ;  and  in  this 
case,  the  libel  does  not  state  that  the  seizure 
was  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  moi-e  tons  burthen. 
The  fact  is  not  alleged  which  alone  could  make 
it  a  case  of  admiralty  jurisdiction. 

In  England  a  seizure  for  violation  of  the 
navigation  act  is  tried  by  information  in  the 
court  of  exchequer,  accofiding  to  the  course  of 
the  common  law, 

It  is  contrary  to  the  principles  of  the  com- 
mon law  to  make  a  man  criminate  himself. 

Marbh.\ll,  Cb.  ,/.,said  the  Court  wished  to 
hear  the  counsel  for  the  United  States  on  the 
question  of  fact. 

Jones.  It  is  to  Ix;  understood,  then,  that  the 
court  is  satistied  as  to  the  questions  of  law? 

Marshall,    Ch.  J.    No  attempt   has  Ixjen 
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made  to  distingiiish  this  case  from  those  of  \X\v 
Venrjmnce,  J  VaU.  207,  and  The  Sally,  {ante, 
vol.  :L*,  p.  4/Mi.)  Those  cases  have  settled  the 
law,  and  unless  this  case  can  be  distinguished 
from  those,  the  court  does  not  think  an  argu- 
ment necessary'. 

*Jones.  It  is  objected  that  it  does  not  [*447 
appear  upon  the  face  of  the  libel  that  tlie  seizure 
wjis  made  upon  waters  navigable  from  the  sea  by 
vesMjls  of  ten  and  more  tons  burthen.  But  \\ 
is  stated  in  the  libel  that  the  vessel  was  mort- 
than  ten  t^ms  burthen,  that  the  seizure  was 
made  in  the  port  of  Alexandria,  and  that  tht- 
vessel  had  sailed  from  that  port  to  the  West 
Indies,  and  back  to  Alexandria,  from  whenet* 
it  necessarily  follows,  that  the  waters  of  the  port 
of  Alexandria  are  navigable  from  the  sea  by  ves- 
sels of  ten  and  more  tons  burthen.  Besides,  this 
court  is  bound  to  take  notice  of  the  [)ort^  of 
entry  for  foreign  vess^^Ls  established  by  law-, 
and  the  port  of  Alexandria  is  one  of  tlio<e 
ports. 

In  the  case  of  The  Vengeance,  the  court  of- 
ficially took  notice  that  the  bay  of  Sandy  Hoofc 
contained  waters  navigable,  <&. 

If  tlie  jurisdiction  ap^K'ars  by  necessary  in- 
ference from  what  is  stated,  it  "is  sufficient. 

C.  Lee,  contra. 

By  the  3d  article  of  the  constitution  of  the 
United  States,  the  judicial  power  of  the  Unit<Ml 
States  is  extended  "to  all  cases  of  admiralty 
and  maritime  jurisdiction.  Congress  could  not 
make  cases  of  admiralty  and  maritime  jurisdic- 
tion ;  and  under  that  clause  of  the  constitution 
they  could  not  give  their  court*  jurisdiction  of 
a  cjise  which  was  not  of  admiralty  and  mari- 
time jurisdiction  at  the  time  of  the  adoption  of 
that  constitution.  The  question,  then,  is. 
whether,  according  to  the  understanding  of 
the  people  of  this  country  at  that  time,  a 
seizure  of  a  vessel,  within  the  body  of  a  coun- 
ty, for  breach  of  a  municipal  law  of  trade,  wa^ 
a  case  of  admiralty  cognizance.  It  certainly 
was  never  so  considered  in  England,  fr«>rii 
whence  we  draw  all  our  ideas  of  admiralty 
jurisdiction.  All  seizures  in  that  country  for 
violation  of  the  laws  of  revenue,  trade  or  navi- 
gation,are  tried  by  a  jury  in  tlie  court  of  excheq- 
uer, according  to  the  course  of  the  common 
law.  There  is  nothing  in  the  course  of  pro 
ceedings  in  rem  which  requires  that  they  should 
be  in  a  court  of  admiralty.  A  *court*[*448 
of  common  law  is  as  competent  to  the  trial  of 
such  cases  as  a  court  of  admiralty.  The  high 
court  of  admiralty  in  England  exercises  no 
original  jurisdiction  in  revenue  cases.  It  bears 
only  appeals  in  such  cases  from  the  vice-ad- 
miralty courts  in  the  colonies,  to  whom  the 
jurisdiction  is  given  by  an  act  of  parliament. 
2  Browne's  Cicil  Late,  493;  2  Rob.  1S9,  T/w 
Siirah;  4  Inst.  1S5,  139;  2  Browfie,  76,  7S;  -i 
Bl.  Com.  106;  Parker,  23,  273. 

1.— C.  Lee.  I  hope  to  show  that  this  case  is  dlstin- 
Kulshable  from  those;  and  to  be  permitted  to  anoK' 
at  lar^e  the  point  of  law,  that  this  is  not  a  casu  of 
admiralty  jurisdiction.  I  ai*ifucd  the  case  of  the 
Vengeance,  and  I  know  it  was  not  so  fully  aiKue*) 
as  it  might  have  been;  and  some  of  the  Juagee  mar 
recollect  that  it  was  rather  a  sudden  decision. 

Chase,  J.  I  recollect  that  the  argument  wa«  no 
gi*oat  thing,but  the  court  took  time  and  ocinsidennl 
the  case  well.  The  reason  of  the  le;?islature  for 
putting  seizures  of  this  kind  on  the  adminUty  side 
of  the  cimrt  was  the  gi'eat  danger  to  the  revenue  i1 
uchciisei should  be  left  to  the  oaprioe  of  Juries. 
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Nor  were  such  cases  ever  supposed  by 'the 
people  of  this  country  to  be  rightfully  classed 
among  causes  of  admiralty.  It  was  one  of  our 
serious  grievances,  and  of  which  we  complained 
against  Great  Britain  in  our  remonstrances  to 
the  king,  and  in  our  addresses  to  the  people  of 
Great  Britain,  while  .we  were  colonies,  that  the 
jurisdiction  of  the  courts  of  vice-admiralty  was 
extende<l  to  cases  of  revenue.  Journals  of  the 
M  <J*)ngress,  tol.  1,  p,  47.  Such  being  the 
understanding  of  the  people  of  this  country  at 
the  adoption  of  the  constitution,  we  are  to  pre- 
sume that  the  words  *  *  cases  of  admiralty  and 
maritime  jurisdiction,"  did  not  include  cases 
of  seizure  like  the  present.  The  9th  section  of 
the  judiciary  act  (col.  1,  p.  J^,).isto  be  con- 
strued with  a  reference  to  the  meaning  of 
those  expressions  in  the  constitution;  and  if  it 
cannot,  consistently  with  the  force  of  its  terms, 
Ik*  i-econciled  with  the  constitution,  it  must 
yield  to  the  superior  obligations  of  that  instru- 
ment. The  words  of  that  section  of  the  act. 
as  far  as  they  effect  the  present  question,  are. 
'*  and  shall  also  have  exclimive  original  cogni- 
zance of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under 
laws  of  impost,  navigation,  or  trade,  of  the 
United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  b}' 
vessels  of  ten  or  more  tons  burthen,  within 
their  respective  districts  as  well  as  upon  the 
high  seas:  saving  to  suitors,  in  all  cases,  the 
right  of  a  common  law  reme<ly,  where  the 
common  law  is  competent  to  give  it ;  and  shall 
also  liave  exclusive  original  cogniztince  of  ail 
seizures  on  land,  or  other  waters  than  as  afore- 
said, made,  and  of  all  suits  for  penalties  and 
forfeitures  incurred  under  the  laws  of  the 
United  States."  "And  the  trial  of  issues  in 
449*]  fact  in  the  'district  courts,  in  all 
(Uiuses,  except  civil  causes  of  admiralty  and 
maritime  jurisdiction,  shall  be  by  Jury." 

The  word  ' '  including"  means  only,  more- 
over, or,  as  well  as. 

The  district  court  shall  have  exclusive  orig- 
inal cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including,  within 
its  exclusive  original  cognizance,  all  seizures, 
ffec.  It  does  not  mean  including  within 
the  expression  "all  civil  causes  of  admir- 
alty," &c.  If  such  cases  of  seizure  were 
civil  causes  of  admiralty  and  maritime  juris- 
diction, there  was  no  necessity  to  enumerate 
them,  because  the  expression,  all  civil  causes 
of  admiralty,  &c.,  certainly  included  them.  If 
they  were  not  civil  causes  of  admiralty  and 
maritime  jurisdiction,  Congress  could  not  make 
them  such,  nor  by  forcing  them  into  that  class, 
deprive  the  citizen  of  his  right  to  a  trial  by 
jury.  Congress  had  no  such  intention,  for  in 
the  very  same  breath  thev say,  "saving to  suit- 
ors, in  all  cases,  the  right  of  a  common  law 
remedy,  where  the  common  law  is  competent 
to  give  it."  We  have  seen  that  in  all  cases  of 
seizure  for  breaches  of  the  laws  of  revenue, trade 
or  navigation,  the  common  law  is  competent 
to  give  a  remedy ;  and,  consequently,  this  suitor 
i^  entitled  to  it. 

The  several  acts  of  Congress  creating  forfeit- 
ure>  for  breaches  of  the  laws  of  revenue,  &c. , 
all  seem  to  refer  to  the  exchequer  practice, 
rather  than   to  that  of  the  admiralty. 

In  the  act  for  registering  vessels,  passed  the 
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81st  of  Dwjeml^er,  1702,  {OMtoald's  editum  of  tM 
Acts  of  CongreHH,  rol.  H,  p.hiJ^f  iM*  *•  4  '*'"^  ^^',) 
if  the  owner  shall  take  a  false  oath,  "there 
shall  be  a  forfeiture  of  the  vessel,  &c.,or  of  the 
value  thereof,  to  be  recovered  with  costs  of 
suit."  of  the  person  taking  the  false  oath.  So 
in  case  of  the  sale  of  a  vessel  to  a  foreigner,  it 
shall  be  forfeited  in  a  certain  case,  *  *  provided 
that  if  it  shall  be  made  appear  to  the  jury  be- 
fore whom  the  trial  for  such  forfeiture  shall  lie 
had,  that,"  &c.,  and  the  penalties  and  forfeitures 
under  that  act  were  to  "be  sued  for,  pros- 
ecuted and  recovered."  in  such  courts,  &<•. 
*as  penalties  and  forfeitures  under  the  r*450 
act  for  the  collection  of  duties,  &c.  Hence  it 
is  evident  that  Congress  intended  that  all  cases 
of  forfeiture  should  be  tried  by  jury.  The  ex- 
pressions in  the  act  respecting  registering  of  ves- 
sels, explain  what  may  otherwise  appear  doubt- 
ful in  the  act  concerning  the  collection  of  du- 
ties, as  to  the  mode  of  prosecution. 

So  in  the  act  suspending  intercourse  with 
France,  vol.  i,  p.  245,  offending  vessels  are 
made  liable  to  he  seized,  "and  may  be  prose- 
cuted and  condemned  in  any  circuit  or  district 
court  of  the  United  States,  which  shall  he  hold- 
en  within  or  for  the  district  where  the  seizure 
shall  be  made. " 

•  But  by  the  judiciarj'  act  no  circuit  court 
could  take  original  cognizance  of  civil  causes 
of  admiralty  and  maritime  jurisdiction;  hence 
it  is  obvious  that  C -ongress  did  not  consider  such 
seizures  as  civil  causes  of  admiralty,  &c.  The 
forfeiture  also  is  to  accrue  to  any  person  *  *  who 
will  inform  and  prosecute  for  the  same,"  which 
shows  that  the  proceedings  were  to  be  at  ("om- 
mon  law. 

All  the  forfeitures  under  the  act  for  tlie  col- 
lection of  duties,  are  to  be  recovered  in  tlie 
same  way.  Some  of  them  being  cases  of  seiz- 
ure on  land,  must  be  tried  by  jury,  therefore 
all  must.  And  in  8e/:t.  71,  {vol.  4,  P-  391,)  it 
is  said,  "  in  actions,  suits  or  informations  to  In* 
brought,  where  any  seizure  shall  be  made  pur- 
suant to  this  act,  if  the  property  be  claimed  by 
any  person,  in  every  such  case,  the  onuB  pro- 
bandi  shall  be  upon  such  claimant."  Thc.se  ex- 
pressions all  indicate  proceedings  at  common 
law  only. 

The  89th  aert.  in  p.  427,  speaking  of  the  re- 
covery of  penalties,  clearly  refers  to  suits  at 
common  law ;  and  when  si>eaking  of  forfeitures, 
it  says,  "  and  all  ships,  goo<ls,  «&c.,  which  shalt 
become  forfeited  in  virtue  of  this  act,  shall  Ix* 
seized,  Ubelled  and  prosecuted  as  aforesjiid;" 
referring  to  the  mode  of  prosecution  pointed 
out  for  the  recovery  of  ]>enaltic8.  Here,  if  the 
word  "  libelled  "  had  not  been  used,  there  could 
be  no  doubt.  But  the  expression  "  lil)eled  " 
relates  as  well  to  *seizurfjs  on  land  as  [*45 1 
to  seizures  on  water ;  but  seizures  on  land  must 
be  tried  by  jurj'  according  to  the  course  of  the 
common  law.  The  word  libel,  therefore,  does 
not  refer  exclusively  to  admiralty  proceedings. 

The  Excise  Law,  tol.  1,  p.  3Li,  makes  no  dis- 
tinction between  seizures  made  on  land,  and 
those  made  on  water. 

By  the  5th  amendment  to  the  constitution, 
no  person  shall  be  deprived  of  prop<M*ty  with- 
out due  process  of  law;  which  means  by  due 
process  of  the  common  law. 

By  the  7th  amendment,  in  suits  at  common 
law  the  right  of  trial  by  jury  shall  be  preserved, 
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I.  e. ,  continued  as  it  then  was.  At  that  time 
all  municipal  seizures  were  triable  at  common 
law. 

The  act  prohibiting  the  intercourse  with  St. 
Domingo  differs  from  that  under  which  the 
Vengeance  was  prosecuted. 

There  the  mode  of  prosecution  was  declaimed 
to.  be  the  same  as  for  penalties  and  forfeitures 
under  the  act  for  collecting  duties;  but  here  no 
mode  of  prosecution  is  prescribed. 

The  act  creates  two  offenses. 

1.  Sailing  to  St.  Domingo  without  being 
destined  for  that  island. 

2.  Being  destined  and  sailing  for  a  prohib- 
ited port  without  arriving  there.  The  offense 
of  destination  is  an  offense  on  land,  and  to  be 
tried  by  the  course  of  the  common  law.  Hence 
also  it  may  be  inferred  that  the  other  offense  is 
to  be  tried  in  the  same  manner.  No  difference 
is  made  by  the  statute. 

The  act  requires  bonds  to  be  given,  which 
are  forfeited  if  the  offense  has  been  committed. 
Suits  at  common  law  upon  these  bonds  are  now 
pending.  If  these  had  been  tried  first,  the  fact^} 
452*J  must  have  been  decided  by  a  *jury,  and 
by  the  7th  amendment  of  the  constitution,  "  no 
fact  tried  by  a  jury  shall  be  otherwise  re-ex- 
amined in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law.'* 
The  consequence  would  have  been  that  this 
case,  involving  the  same  fact,  between  the  same 
parties,  could  not  have  been  otherwise  tried 
than  by  a  jury.  It  could  not  have  been  the  in- 
tention of  Congress  that  in  one  case  the  same 
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fact  should  be  decided  by  the  judge,  and  in  the 
other  by  a  jury. 

The  case  oi  The  Sally  was  decided  upon  the 
authority  of  that  of  the  Vengeance,  without 
argument;  and  is,  therefore,  of  no  authority. 

Kodney,  attorney  general,  in  reply,  was  stop- 
ped by  the  court  as  to  the  law  of  the  case. 

Marshall,  Ch.  J.  The  court  considers  the 
law  as  completely  settled  bv  the  case  of  The 
Vengeance.  A  distinction  has  been  attempted 
to  be  drawn  between  this  case  and  that,  but 
the  court  can  see  no  difference.  It  is  the  place 
of  seizure,  and  not  the  place  of  committing  the 
offense,  which  decides  the  jurisdiction. 

It  has  been  said  the  word  ' '  including  "  means 
moreover,  or,  as  well  as;  but  if  this  was  the 
meaning  of  tKe  legislature  it  was  a  venr  embar- 
rassing mode  of  expressing  the  idea.  It  is  clear 
that  Congress  meant  to  discriminate  between 
seizures  on  waters  navigable  from  the  sea,  and 
seizures  upon  land  or  upon  waters  not  navijB^- 
ble;  and  to  class  the  former  among  the  civil 
causes  of  admiralty  and  maritime  Jurisdiction. 

The  only  doubt  which  could  arise  would  be 
upon  the  clause  of  the  constitution  respecting 
the  trial  by  jury.  But  the  case  of  the  Ven- 
geance settles  that  point. 

The  sentence  of  the  circuit  court  was  re- 
versed, and  that  of  the  district  court  affirmed. 


Cited— 7  Cranch  112;  1  Wheat.  9;  5  Id.  115  (n);  8  Id. 
384;  5  How.  485,  486;  6  Id.  388;  6  Wall.  766;  8  Id.  »(;  7 
Id.  638;  9  Otto  314;  1  Gall.  24:  Id.  25;  2  Gall.  474:  2 
Abb.  U.  S.  138;  4  Bias.  160;  2  CUff.  69;  Blatchf.  &  H. 
240;  2  Ware  (Dav.)  99;  3  Ware  187. 
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455*]      *Docmne.nt$  cwconipanying  Oie  PremdenVA  Message  of  Janttniy  22,  1S07. 


WILKINSON'S  FIRST  AFFIDAVIT. 


UNITED  STATES 

r. 

BOLLMAN  AND  SWARTWOUT. 

T  JAMES  WILKINSON,  Brigadier-General 
X*  and  Commander  in  Chief  of  the  army  of  the 
United  States,  to  warrant  the  arrest  of  Doctor 
Erick  Bollman,  on  a  charge  of  treason,  mispris- 
ion of  treason,  or  such  other  offense  against  the 
government  and  laws  of  the  United  States  as 
the  following  facts  may  legally  charge  him 
with,  on  my  honor  as  a  soldier ;  and  on  the  Holy 
Evangelists  of  Almighty  God,  do  declare  and 
swear,  that  on  the  sixth  day  of  November  last, 
when  in  command  at  Natchitoches,  I  received 
by  the  hands  of  a  Frenchman,  a  stranger  to  me, 
a  letter  from  Doctor  Erick  Bollman,  of  which 
the  following  is  a  correct  copy : 

Sew  Orleann,  Septninber  27,  1806. 

* '  Sir  :  I  have  the  honor  to  forward  to  your  ex- 
cellency the  enclosed  letters,  which  I  was  charged 
to  deliver  to  3*ou  by  our  mutual  friend :  I  shall 
remain  for  some  time  at  this  place,  and  should 
be  glad  to  learn  where  and  when  I  may  have 
the  pleasure  of  an  interview  with  you.  Have 
the  goodness  to  inform  me  of  it,  and  please  to 
direct  your  letter  to  me,  care  of  , 

or  enclose  it  under  cover  to  them. 
**  I  have  the  honor  to  be, 

"  With  great  respect,  Sir, 
**  Your  excellency's  most  ol)edient  servant, 

(Signed)  **  Ertck  Bollman. 

"Gen.  Wilkinson." 

456*1  'Covering  a  communication  in  cipher 
from  Colonel  Aaron  Burr,  of  which  the  follow- 
ing is  substantially  as  fair  an  interpretation  as  I 
have  heretofore  been  able  to  make,  the  original 
of  which  I  hold  in  my  p<xMsession:  **I  (Aaron 
Burr)  have  obtained  funds,  and  have  actually 
commenced  the  enterprise.  Detachments  from 
different  points,  and  under  different  pretences, 
will  rendezvous  on  the  Ohio,  1st  November. 
Everything  internal  and  external  favors  views; 
protection  of  England  is  secured. 

T.'  is  gone  to  Jamaica  to  arrange  with  the 
admiral  of  that  station,  and  will  meet  at  the 

Mississippi England navv  of  the  United 

States  are  ready  to  join,  and  nnal  orders  are 
given  to  my  friends  and  followers;  it  will  be  a 

1.— Truxton. 
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host  of  choice  spirits.  Wilkinson  shall  be  sec- 
ond to  Burr  only ;  Wilkinson  shall  dictate  the 
rank  and  promotion  of  his  officers.  Burr  will 
proceed  westward  1st  August,  never  to  return : 
with  him  go  his  daughter;  the  husband  will 
follow  in  October  with  a  corps  of  worthies;  send 
forthwith  an  intelligent  and  confidential  friend, 
with  whom  Burr  may  confer;  he  shall  return 
immediately  with  further  interesting  details: 
this  is  essential  to  concert  and  harmony  of 
movement;  send  a  list  of  all  persons  known  to 
Wilkinson  west  of  the  mountains,  who  could 
be  u.seful,  with  a  not*  delineating  their  char- 
acters. 

••  By  your  messenger  send  nie  four  or  five  of 
the  commissions  of  your  officers,  which  you 
c^n  borrow  under  any  pretence  you  pleast*; 
they  shall  be  returned  faithfully;  already  are 
orders  to  the  contractor  ffiveii  to  forwani  six 
months'  provisions  to  points  Wilkinson  may 
name;  this  shall  not  be  used  until  the  last  mo- 
ment, and  then  under  proper  injunctions;  the 
project  is  brought  to  the  point  so  long  desired ; 
Burr  guarantees  the  result  with  his  life  and 
honor,  the  lives,  the  honor  and  fortunes  of 
hundntds,  the  best  blood  of  our  country ;  BurrV 
plan  of  operations  is  to  move  down  rapidly  from 
the  falls  on  the  fifteenth  of  November,  with  the 
first  five  hundred  or  one  thousand  men,  in  light 
boats,  now  constructing  for  that  purpose;  to  l)e 
at  Natchez  between  the  fifth  and  fifteenth  of 
December,  then  to  meet  Wilkinson:  then  to 
determine  whether  it  will  be  expedient,  in  the 
first  instance,  to  seize  on,  or  pass  by,  Baton 
Rouge;  on  receipt  of  this  send  Burr  an  answer; 
draw  on  Burr  for  all  expenses,  &c.  The  peo- 
ple of  the  country  to  which  wx»  are  going  are 
prepared  to  receive  us ;  their  agents  now 
with  Burr  say  that  if  we  will  protect  their  n*- 
ligion,  and  will  not  subject  them  to  a  foreign 
power,  that  in  three  weeks  all  will  be  settled. 
The  Gods  invite  to  glory  and  fortime;  it  re- 
mains to  l)e  seen  whether  we  deserve  the  l)oon ; 
the  bearer  of  this  goes  express  to  you;  he  will 
hand  a  formal  letter  of  introduction  to  you 
from  Burr,  a  copy  of  which  is  hereunto  sub- 
joined; he  is  a  man  of  inviolable  honor  and 
perfect  discretion:  formed  to  execute  rather 
than  to  project;  capable  of  relating  facts  with 
fidelity,  and  incapable  of  relating  them  other- 
wise; he  is  thoroughly  informed  of  the  plans 
and  intentions  of  ,  and  will  disclose  to  you 
as  far  as  you  inquire,  and  no  further;  he  has 
imbil)ed  a  reverence  for  your  'character,  [*45  7 
and  may  be  embarrassefl  in  your  presence:  put 
him  at  e^se  and  he  will  satisfy  you;  Doctor 
Bollman.  equally  confidential,  lietter  informed 
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on  the  subject,  and  more  intelligent,  will  hand 
this  duplicate. 

•*  29th  July." 

The  day  after  my  arrival  at  this  city,  the  28th  ' 
of  Xoveniber  last,  1  received  another  letter  from  I 
the  doctor,  of  which  the  following  is  a  correct 
copy:  I 

New  Orleans,  November  25th,  1806. 

•  Sir  :  * '  Your  letter  of  the  16th  inst.  has  been 
(iuly  received;  supposing  that  you  will  be  much 
engaged  this  morning,  I  defer  waiting  on  your  I 
exceUency  till  you  will  be  pleased  to  inform  me 
of  the  time  when  it  will  be  convenient  for  you 
to  see  me.     I  remain  with  great  respect, 

'*  Your  excellency's  most  obedient  servant, 

**Erick  Bollman. 

•*  His  Excellency  Gen.  Wilkinson,  Fauxbourg." 

MarigHy,  the  houae  between    Madauif  Tre- 
vigne  and  M.  Macarty. 

On  the  30th  of  the  same  month  I  waited  in 
ptM*son  on  Doctor  E.  Bollman,  when  he  inform- 
ed me  that  he  had  not  heard  from  Colonel  Burr 
since  his  arrival  here.  That  he  (the  said  Doc- 
tor E.  Bollman)  had  sent  despatches  to  Colonel 
Burr  by  a  Lieutenant  Spence,  of  the  navy,  and 
that  he  had  been  advised  of  Spence's  arrival  at 
Nashville,  in  the  state  of  Tennessee,  and  ob- 
served that  Colonel  Burr  had  proceeded  too  far 
to  retreat ;  that  he  (Colonel  Burr)  had  numer- 
ous and  powerful  friends  in  the  United  States, 
who  stood  pledged  to  support  him  with  their 
fortunes,  and  that  he  must  succeed.  That  he 
(the  said  Doctor  E.  Bollman)  had  w^ritten  to 
Colonel  Burr  on  the  subject  of  provisions,  and 
that  he  expected  a  supply  would  be  sent  from 
New  York,  and  also  from  Norfolk,  where  Col- 
onel Burr  had  strong  connections.  I  did  not 
see  or  hear  from  the  doctor  again  until  the  5th 
inst.,  when  I  called  on  him  the  second  time. 
The  mail  having  arrived  the  day  before,  I  ask- 
ed him  whether  he  had  received  any  mtelligence 
from  Colonel  Biu*r;  he  informeci  me  that  he 
had  seen  a  letter  from  Colonel  Burr  of  the  30th 
October,  in  which  he  (Colonel  Burr)  gave  assur- 
ances that  he  should  be  at  Natchez  with  2,000 
men  on  the  20th  December,  inst.  where  he 
should  wait  until  he  heard  froip  this  place;  that 
he  would  be  followed  by  4,000  men  more,  and 
that  he,  (Colonel  Burr,)  if  he  had  chosen,  could 
Imve  raised  or  got  12,000  as  easily  as  6,000, 
but  that  he  did  not  think  that  number  necessary. 
C\)nfiding  fully  in  this  information,  I  became 
indifferent  about  further  disguise.  I  then  told 
the  doctor  that  I  should  most  certainly  oppose 
Colonel  Burr  if  he  came  this  way.  Efe  replied 
that  they  must  come  here  for  equipments  and 
shipping,  and  observed  that  he  did  not  know 
what  had  passed  between  Colonel  Burr  and 
myself,  obliqued  at  a  sham  defence,  and  waiv- 
ed the  subject. 

458*]  *From  the  documents  in  my  posses- 
sion, and  the  several  communications,  verbal  as 
well  as  written,  from  the  said  Doctor  Erick 
Bollman,  on  this  subject,  I  feel  no  hesitation  in 
declaring  under  the  solemn  obligation  of  an 
oath,  that  he  has  committed  misprision  of  trea- 
son against  the  goverament  of  the  United  States. 
(Signed)  James  Wilkinson. 

Signed  and  sworn  to  this  14th  day  of  Decem- 
ber, 1806,  Ixjfore  me,  one  of  tlie  justices  of  the 
peace  of  this  county. 

(Signed)  J.  Caruick.  , 
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''Philadelphia,  July  B5,  18W\, 
"Dear  Sir: 

*'  Mr.  Swartwout,  the  brother  of  Colonel  S. 
of  New  York,  being  on  his  way  down  the 
Mississippi,  and  presuming  that  he  may  pass 
you  at  some  post  on  the  river,  has  requestea  of 
me  a  letter  of  introduction,  which  I  give  with, 
pleasure,  tis  he  is  a  most  amiable  young  man. 
and  highly  respectable  from  his  character  and 
connections.  I  pray  you  to  afford  him  any 
friendly  offices  which  his  situation  may  require, 
and  beg  you  to  pardon  the  trouble  which  this 
may  give  you. 

* '  With  entire  respect, 
**  Your  friend  and  obedient  servant,    • 

«»  A    Burr 

"  His  Excellency  Gen.  Wilkinson."  * 


Mesmfje  from  the  Preaident  of  the-  United  StuU» 
to  the  tkn-ate  and  House  of  Repre'SentaH^ce*: 

I  received  from  Gen.  Wilkinson;  on  the  28d 
inst.,  his  affidavit,  charging  Samuel  Swartwout, 
Peter  V.  Ogden,  and  James  Alexander,  with 
the  crimes  described  in  the  affidavit,  a  copy  of 
which  is  now  communicated  to  botli  houses  of 
Congress. 

It  was  announced  to  me  at  the  same  time, 
that  Swartwout  and  Bollman,  two  of  the  per- 
sons apprehended  by  him,  were  arrived  in  this 
city  in  custody  each  of  a  military  officer.  I 
immediately  delivered  to  the  attorney  of  the 
United  States,  in  this  district,  the  evidence  re- 
ceived against  them,  with  instructions  to  lay  the 
same  before  the  iudges,  and  apply  for  their 
process  to  bring  the  accused  to  justice,  and  I 
put  into  his  hands  orders  to  the  officers  having 
them  in  ct^tod^%  to  deliver  them  to  the  marshal 
on  his  appucation.  Th.  Jefferson. 

January  26,  1807. 


♦WILKINSON'S  SECOND  AFJJ-  ['^oO 

DAVIT. 

I,  James  Wilkinson,  Brigadier  General  and 
commander  in  chief  of  the  army  of  the  United 
States,  to  warrant  the  arrest  of  Samuel  Swart- 
wout, James  Alexander,  Esq.,  and  Peter  V. 
Ogden,  on  a  charge  of  treason,  misprision 
of  treason,  or  such  other  offence  against  the 
government  and  laws  of  the  United  States, 
as  the  following  facts  may  legally  charge 
them  with,  on  the  honor  of  a  solclier,  and  on 
the  Holy  Evangelists  of  Almighty  God,  do  de- 
clare and  swear,  that  in  the  beginning  of  the 
month  of  October  last,  when  in  command  at 
Natchitoches,  a  stranger  was  introduced  to  me 
by  Colonel  Cushing,  by  the  name  of  Swartwout, 
who  a  few  minutes  after  the  colonel  retirecl 
from  the  room,  slipt  into  my  hand  a  letter  of 
formal  introduction  from  Colonel  Burr,  of  whicli 
the  following  is  a  correct  copy: 

''Philadelphia,  em  July,  Wj6, 
"Dear  Sir: 

"Mr.  Swartwout,  the  brother  of  Colonel  S., 
of  New  York,  being  on  his  way  down  the 
Mississippi,  and  presuming  that  he  may  pass 
you  at  some  post  on  the  river,  has  requested  of 
me  a  letter  of  introduction,  which  I  give  with 
pleasure,  as  he  is  a  most  amiable  young  man. 
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.^mti  liighly  respected  from  his  character  and 
<c>unectious.  1  pray  you  to  afford  him  any 
friendly  otlicfs  which  his  situation  may  require, 
jmd  beg  you  to  pardon  the  trouble  which  this 
niav  icive  vou. 

'•  With  entire  refipect, 
"  Your  friend  and  obtdient  servant, 
(Si«j:ned)  *'  A.  BuuR. 

•  His  Ex'cellency  General  Wilkinson." 

Together  with  a  packet,  which,  he  informed 
nie,  he  was  charged  by  the  same  person  to  deliv- 
vr  me  in  private;  this  packet  contained  a  letter 
in  cipher  from  Colonel  Burr,  of  which  the  fol- 
lowing is  substantially  as  fair  an  interpretation 
as  I  have  lieretofore  been  able  to  make,  the 
original  of  which  I  hold  in  my  possession : 

•*l.  Aaron  Burr,  have  obtained  funds  and 
have  actually  commenced  the  enten)rise.  De- 
tachments from  different  points  and  under  dif- 
ferent pretences,  will  rendezvous  on  the  Ohio, 
1st  Noveml>er.  Everything  internal  and  exter- 
nal  favors  views;    protection  of   England  is  i 

sticured;  T is  going  to  Jamaica,  to  ar- 1 

range  with  the  adminil  on  that  station ;  it  will 

meet  on  the  Missiasippi ^England Navy 

ot  the  United  States  are  ready  to  join,  and  final 
orders  ai-e  given  to  my  friencis  and  followers;  it 
will  Ix*  a  host  of  choice  spirits.  Wilkinson  shall 
l)e  second  to  Burr  only;  Wilkinson  shall  dic- 
tate the  rank  and  promotion  of  his  officers. 
Burr  will  proceed  westward  Ist  August,  never 
to  return;  with  him  go  his  daught^^f;  the  hus- 
band will  follow  in  October,  with  a  corps  of 
worthies. 

4-00*]  *"Send  for  with  an  intelligent  and  con- 
fidential friend  with  whom  Burr  may  confer;  he 
shall  return  immediately  with  further  mterest- 
ing  details;  this  is  essential  to  concert  and  har- 
mony of  movement;  send  a  list  of  all  persons 
known  to  Wilkinson,  west  of  the  mountains, 
who  may  be  useful,  with  a  note  delineating  their 
"i'haraoters.  By  your  messenger  send  me  four  or 
t\vv  of  the  commissions  of  your  officers,  which 
you  (!an  borrow  under  any  pretence  you  please ; 
they  shall  be  returned  faithfully.  Already  are 
orders  to  the  contractor  given  to  forward  six 
months'  provisions  to  points  Wilkinson  may 
name;  this  shall  not  be  used  until  the  last  mo- 
ment, and  then  tmder  proper  injunctions;  the 
project  is  brought  to  the  point  so  long  desired ; 
Burr  guarantees  the  result  with  his  life  and 
hoiyr;  with  the  lives,  the  honor  and  fortunes 
of  nundnids,  the  best  blood  of  our  country. 
Burr's^plan  of  operations  is  to  move  down 
rapidly  from  the  falls  on  the  loth  November, 
with  the  first  500  or  1,000  men,  in  light  boats 
now  constructing  for  that  purpose,  to  be  at 
Natchez  Ix^t ween  the  5th  and  15th  of  Decem- 
l)er;  thereto  meet  Wilkinson;  there  to  deter- 
mine whether  it  wjll  be  expedient,  in  the  first 
instance,  to  seize  on,  or  pass  b}',  Baton  Rouge; 
on  receipt  of  this,  send  an  answer;  draw  on 
Burr  for  all  expenses,  &c.  The  people  of  the 
country  to  which  we  are  going  are  prepared  to 
receive  us;  their  agents  now  with  Burr  say, 
that  if  we  will  protect  their  religion,  and  will 
not  subject  them  to  a  foreign  power,  that  in 
three  weeks  all  will  be  settled.  The  Gods  in- 
vite to  glory  and  fortune;  it  remains  to  be  seen 
whether  we  deserve  the  boon ;  the  bean»r  of  this 
goes  express  to  you;  he  will  hand  a  formal  let- 
ter of  introduction  to  you  from  Burr;  he  is  a 
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man  of  inviolable  honor  and  perfect  discretion ; 
formed  to  execute  lather  than  to  protect ;  ciipa- 
ble  of  relating  facts  with  fidelity,  and  incapable 
of  relating  them  otherwise;  he  is  thoroughly 
informed  of  the  plans  and  intentions  of  , 

and  will  disclose  to  you  as  far  as  you  inquire, 
and  no  further;  he  has  imbibed  a  reverence  for 
your  character,  and  may  be  embarrassed  in  your 
presence ;  put  him  at  ease  and  he  will  satisfy 
vou. 

"29th  July." 

I  instantly  resolved  to  avail  myself  of  the  ref- 
erence made  to  the  bearer,  and  in  the  course  of 
some  days  drew  from  him  (the  said  Swartwout) 
the  following  disclosure :  '  *  That  he  had  been 
dispatched  by  Colonel  Burr  from  Philadelphia, 
had  paased  through  the  states  of  Ohio  and  Ken- 
tucky, and  proceeded  from  Louisville  for  St. 
Louis,  where  he  expected  to  find  me,  but  dis- 
covering at  Kask&skias  that  I  had  descended  the 
river,  he  procured  a  skiff,  hired  hands,  and  fol- 
lowed me  down  the  Mississippi  to  Fort  Adams, 
and  from  thence  set  out  for  Natchitoches,  in 
company  with  Captains  Sparks  and  Hooke,  un- 
der the  pretense  of  a  disposition  to  take  part  in 
the  campaign  against  the  Spaniards,  then  de- 
pending. That  Colonel  Burr  with  the  support 
of  a  powerful  ajwociation,  extending  from  New 
York  to  New  Orleans,  wjis  levying  an  armed 
body  of  7.000  men  from  the  state  of  New  York 
and'  the  western  states  and  territories,  with  a 
view  to  carry  an  expedition  against  the  Mexican 
provinces,  and  that  500  men  under  Colonel 
Swartwout  and  a  Colonel  or  *Major  Ty-  [*4G1 
ler,  were  to  descend  the  Alleghany,  for  whase 
accommodation  light  boats  had  been  built,  and 
were  ready. "  I  inquired  what  would  l>e  their 
course ;  he  said,  *  'This  territory  would  be  revolu- 
tionized, wiiere  the  people  were  ready  to  join 
them,  and  that  there  would  be  some  seizing,  he* 
supposed,  at  New  Orleans ;  that  they  expected  to 
be  ready  to  embark  about  the  first  of  February, 
and  intended  to  land  at  Vera  Cruz,  and  to  march 
from  thence  to  Mexico. "  I  observed  that  there 
were  several  millions  of  dollars  in  the  bank  of 
this  place;  to  which  he  replied,  "  We  know  it 
full  well ;"  and  on  remarking  that  they  certainly 
did  not  mean  t©  violate  private  property,  he  said 
they  "  merely  meant  to  borrow,  and  would  re- 
turn it ;  that  they  must  equip  themselves  in  New 
Orleans;  that  they  expected  naval  protection 

from  Great  Britain;  that  the  ('apt. ,  and 

the  officers  of  our  navy,  were  so  disgusted  with 
the  government  that  they  were  ready  to  join ; 
that  similar  disgusts  prevailed  throughout  the 
western  country,  where  the  people  were  zealous 
in  favor  of  the  enterprise,  and  that  pilot  boat 
Imilt  schooners  were  contracted  for  along  our 
southern  coavSt  for  their  service;  that  he  had 
been  accompanied  from  the  falls  of  Ohio  to  Kas- 
kikskias,  and  from  thence  to  Fort  Adams,  by  a 
Mr.  Ogden,  who  had  proceeded  on  to  New  Or- 
leans with  letters  from  Colonel  Burr  to  his 
friends  there."  Swartwout  asked  me  whether 
I  had  heard  from  Doctor  Bollman ;  and  on  my 
answering  in  the  negative,  he  expressed  great 
surprise,  and  observed,  "  That  the  doctor  and  a 
Mr.  Alexander  haa  left  Philadelphia  before  him, 
with  despatches  for  me,  and  that  they  were  to 
proceed  by  sea  to  New  Orleans,  where  he  said 
they  musf  liave  arrived," 

Though  determined  to  deceive  liim  if  jwssible, 
1  could  not  refrain  telling  Mr.  Swiu-twout  it  was 

679 


461 


Appendix. 


impossible  that  I  could  ever  dishonor  my  com- 
mission; and  I  believe  I  duped  him  by  my  ad- 
miration of  the  plan,  and  by  observing,  "That 
although  I  could  not  join  in  the  expedition,  the 
engagements  which  the  Spaniards  had  prepared 
for  me  in  my  front,  might  prevent  my  opposing 
it ;"  yet  I  did,  the  moment  I  had  deciphered  the 
letter,  put  it  into  the  hands  of  Colonel  Gushing, 
my  adjutant  and  inspector,  making  the  declara- 
tion that  I  should  oppose  the  lawless  enterprise 
with  my  utmost  force.  3ir.  Swartwout  informed 
me  he  was  under  engagements  to  meet  Colonel 
Burr  at  Nashville  the  20th  of  November,  and 
requested  of  me  to  write  him,  which  I  declined; 
and  on  his  leaving  Natchitoches,  about  the  18th 
of  October,  I  immediatelv  employed  Lieutenant 
T.  A.  Smith  to  convey  the  information,  in  sub- 
stance, to  the  President,  without  the  commit- 
ment of  names;  for,  from  the  extraordinary  na- 
ture of  the  project,  and  the  more  extraordinary 
appeal  to  me,  I  could  not  but  doubt  its  realitv, 
notwithstanding  the  testimony  before  me,  and  I 
did  not  attach  solid  belief  to  Mr.  Swartwout's 
reports  respecting  their  intentions  on  this  terri- 
tory and  city,  until  I  received  confirmatory  ad- 
vice from  St.  Louis. 

After  my  return  from  the  Sabine,  I  crossed 
the  country  to  Natchez,  and  on  my  descent  of 
the  Mississippi  from  that  place,  1  found  Swart- 
wout and  Peter  V.  Ogden  at  Fort  Adams;  with 
the  latter  I  held  no  communication,  but  was  in- 
formed by  Swartwout,  that  he  (Ogden)  had 
462*]  *retumed  so  far  from  New  Orleans,  on 
his  route  to  Tennessee,  but  had  been  so  much 
alarmed  by  certain  reports  in  circulation  that  he 
was  afraid  to  proceed.  I  inquired  wJiether  he 
bore  letters  with  him  from  New  Orleans,  and 
w^as  informed  by  Swartwout  that  he  did  not,  but 
that  a  Mr.  Spence  had  been  sent  from  New  Or- 
leans through  the  country  to  Nashville,  with  let- 
ters for  Colonel  Burr. 

I  reached  this  city  the  25th  ultimo,  and  on  the 
next  morning  James  Alexander,  Esq.,  visited 
me;  he  inquired  of  me  aside  whether  I  had  seen 
Doctor  Bollman,  and  on  my  answering  in  the 
negative,  he  asked  me  whether  I  would  suffer 
him  to  conduct  Bollman  to  me,  which  I  refused. 
He  appeared  desirous  to  communicate  some- 
thing, but  I  felt  no  inclination  to  inculpate  this 
young  man,  and  he  left  me.  A  few  days  after 
he  paid  me  a  second  visit,  and  seemed  aesirous 
to  communicate,  which  I  avoided  until  he  had 
risen  to  take  leave;  I  then  raised  my  finger,  and 
observed,  "  Take  care,  you  are  playing  a  dan- 
gerous game."  He  answered,  "It  will  succeed." 
1  again  olwerved,  "  Take  care;"  and  he  replied 
with  a  strong  afiSrmation,  "Burr  will  be  here 
by  the  beginning  of  next  month."  In  addition 
to  these  corroborating  circumstAnces  against 
Alexander,  I  beg  leave  to  refer  to  the  accom- 
panying documents,  A.  B.  From  all  wlii(^h  I 
feel  no  hesitation  in  declaring,  under  the  solemn 
obligation  of  an  oath,  that  I  do  believe  the  said 
Swartwout,  Alexander,  aiid  Ogden,  have  been 
parties  to,  and  have  been  concerned  in,  the  in- 
surrection formed,  or  forming,  in  the  states  and 
territories  on  the  Ohio  and  Mississippi  rivers, 
against  the  laws  and  constitution  of  the  United 
States.        (Signed)  James  Wilkinson. 

Sworn  to,  and  subscribed  before  me,  this  36lh 
day  of  December,  in  the  year  of  our  Lord, 
1806,        (Signed)  George  Pollock, 

Justice  of  the  Peace,  for  the  county  of  Orleans. 
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The  following  are  the  depositions  made  in 
open  court  and  alluded  to  in  the  foregoing  state- 
ment: 

THE  DEPOSITION  OF  WILLIAM 
EATON,  ESQ. 

Early  last  winter  Col.  Aaron  Burr,  late  Vice 
President  of  the  United  States,  signified  to  me, 
at  this  place,  that,  under  the  authority  of  the 
general  government,  he  was  organizing  a  secret 
expedition  against  the  Spanish  provinces  on  our 
south-western  borders,  which  expedition  he  was 
to  lead,  and  in  which  he  was  authorized  to  in- 
vite me  to  take  the  command  of  a  divisicm.  1 
had  never  before  been  made  personally  acquaint- 
ed with  Col.  Burr,  and,  having  for  many  years 
been  employed  in  foreign  service,  I  knew  but 
little  about  the  estimation  this  gentleman 
*now  held  in  the  opinion  of  his  conn-  [*4€IJi 
trymen  and  his  government ;  the  rank  ana  confi- 
dence by  which  he  had  so  lately  been  distin- 
fjished,left  me  no  right  to  suspect  his  patriotism, 
knew  him  a  soldier.  In  case  of  a  war  with  the 
Spanish  nation,  which,  from  the  tenor  of  the 
President's  message  to  both  houses  of  Ccmgres8. 
seemed  probable,  I  should  have  thought  It  my 
duly  to  obey  so  honorable  a  call  of  my  countr}- ; 
and.  under  that  impression,  I  did  engage  to  em- 
bark in  the  expedition.  I  had  frequent  interviews 
with  Col.  Burr  in  this  city,  and,  for  a  considera- 
ble time,  his  object  seemed  to  be  to  instruct  me 
by  maps,  and  other  information,  the  feasibility 
of  penetrating  to  Mexico;  always  carrying  for- 
ward the  idea  that  the  measure  was  authorized 
by  government.  At  length,  some  time  in  Feb- 
ruary, he  began  by  degrees  to  unveil  himself. 
He  reproached  the  government  with  want  of 
chanicter,  want  of  gratitude,  and  want  of  jus- 
tice. He  seemed  aesirous  of  irritating  resent- 
ment in  my  breast  by  dilating  on  certain  inju- 
ries he  felt  I  had  suffered  from  reflections  made 
on  the  floor  of  the  house  of  representatives  con- 
cerning my  oi)erations  in  Barbarv,  and  from  the 
delays  of  government  in  adjusting  my  claims 
for  aisbursements  on  that  coast  during'my  con- 
sular agency  at  Tunis;  and  he  said  he  would 
point  me  to  an  honorable  moile  of  indemnity.  1 
now  began  to  entertain  a  suspicion  that  Mr. 
Burr  was  projecting  an  imaiithorized  military 
expedition,  which,  to  me,  was  enveloped  in 
mystery ;  and,  desirous  to  draw  an  explanation 
from  him,  I  suffered  him  to  suppose  me  resigned 
to  his  counsel.  He  now  laid  open  his  project 
of  revolutionizing  the  western  country ;  separa- 
ting it  from  the  union;  establishing  a  monarchy 
there,  of  which  he  was  to  be  the  sovereign,  and 
New  Orleans  to  be  his  capital;  organizing  a 
force  on  the  waters  of  the  Mississippi,  and  (ex- 
tending conquest  to  Mexico.  I  suggested  a  num- 
ber of  impediments  to  his  scheme;  such  as  the 
republican  habits  of  the  citizens  of  tliat  coun- 
try, and  their  affection  towards  our  ]>i-esent  ad- 
ministration of  government ;  the  want  of  funds: 
the  resistance  he  would  meet  from  the  regular 
army  of  the  United  States  on  those  frrmtiers; 
and  the  opposition  of  Miranda,  in  case  he  shouM 
succeed  to  republicanize  the  Mexicjins. 

Mr.  Burr  found  no  difliculty  in  removmg 
these  obstacles ;  he  said  he  had,  the  preceding 
.season,  made  a  tour  through  that  couutry,  and 
had  secured  the  attachment  of  the  principal  citi- 
zens of  Kentucky,  Tennessee  and  Loutsiuna,  to 
his  person  and  his  measures;  declai-ed  he  had 
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in  exhaustible  resources  to  funds ;  assured  me  the 
regular  army  would  act  with  him,  and  would  be 
re-inforced  by  ten  or  twelve  thousand  men  from 
the  above-mentioned  states  and  territory,  and 
from  other  parts  of  the  union ;  said  he  had  pow- 
erful agents  in  the  Spanish  tenitory;  and,  as 
for  Miranda,  said  Mr.  Burr,  we  must  hang  Mi- 
randa. He  now  proposed  to  give  me  the  second 
command  in  his  aiTny.  I  asked  him  who  should 
have  the  chief  command?  He  said.  General 
Wilkinson.  1  observed  it  was  singular  that  he 
should  count  on  Qeneral  Wilkinson ;  the  elevated 
rank  and  high  trust  he  now  held  as  conmiander 
in  chief  of  our  army  and  governor  of  a  province, 
4G4*]  he  would  hardly  put  at  hazard  *for 
any  precarious  prospects  of  aggrandizement. 
Mr.  Bun*  said,  General  Wilkinson,  balanced  in 
the  confidence  of  government,  was  doubtful  of 
retaining  much  longer  the  consideration  he  now 
enjoyed,  and  was,  consequently,  prepared  to 
secure  to  himself  a  permanency.  I  asked  Mr. 
Burr  if  he  knew  General  Wilkinson?  He  an- 
swered yes,  and  echoed  the  question.  I  said  I 
knew  him  well.  "  What  do  you  know  of  him?" 
said  Mr.  Burr.  I  know,  I  replied,  that  General 
Wilkinson  will  act  as  lieutenant  to  no  man  in 
existence.  *  'You  are  in  an  error, "  said  Mr.  Burr ; 
*  'Wilkinson  will  act  as  lieutenant  to  me. "  From 
the  tenor  of  repeated  conversations  with  Mr. 
Burr,  I  was  induced  to  l)elieve  the  plan  of  sep- 
arating the  union,  which  he  had  contemplated, 
had  been  communicated  to,  and  approved  of  by, 
Genera]  Wilkinson;  (though  I  now  suspect  it 
an  artful  argument  of  seduction ;)  and  he  often 
expressed  a  full  confidence  that  the  general's  in- 
fiuence,  the  offer  of  double  pay  and  double  ra- 
tions, the  prospect  of  plunder,  and  the  ambition 
of  achievement,  would  draw  the  armv  into  his 
measures.  Mr.  Burr  talked  of  the  establishment 
of  an  independent  ffovernment  west  of  the  Alle- 
ghany as  a  matter  of  inherent  constitutional  right 
of  the  people,  a  change  which  would  eventually 
take  place,  and  for  the  operation  of  which  the 
present  crisis  was  peculiarly  favorable.  There 
was,  said  he,  no  energy  in  the  government  to  be 
dreaded,  and  the  divisions  of  political  opinions 
throughout  the  union  was  a  circumstance  of 
which  we  should  profit.  There  were  very  many 
enterprising  men  among  us,  who  aspired  to 
something  beyond  the  dull  pursuits  of  civil  life, 
and  who  would  volunteer  in  this  enterprise,  and 
the  vast  territory  belonging  to  the  United  States, 
whicli  offered  to  adventurers,  and  the  mines  of 
^lexico,  would  bring  strength  to  his  standard 
from  all  quarters.  I  listened  to  the  exposition 
of  C'Olonel  Burr's  view^s  with  seeming  acquies- 
cence. Every  interview  convinced  me  more  and 
more  that  he  had  organized  a  deep-laid  plot  of 
treason  in  the  west,  in  the  accomplishment  of 
which  he  felt  fully  confident.  Till,  at  length,  I 
discovered  that  Ids  ambition  was  not  bounded 
by  the  waters  of  the  Mississippi  and  Mexico,  but 
that  he  meditated  overthrowing  the  present 
government  of  our  country.  He  said,  if  he  could 
gain  over  the  marine  corps,  and  secure  the  naval 
commanders,  Truxton,  Preble,  Decatur,  and 
others,  he  would  turn  Congress  neck  and  heels 
out  of  doors,  assassinate  the  President,  seize  on 
the  treasury'  and  the  navy,  and  declare  himself 
the  protector  of  an  energetic  government.  The 
honorable  trust  of  corrupting  the  marine  corps, 
and  of  sounding  Commodore  Preble  and  Captain 
Decatur,  Colonel  Burr  proposed  confiding  to  me. 
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Shocked  at  this  proposition,  I  dropped  the  maiik, 
and  exclaimed  agamst  his  views.  He  talke<l  of 
the  degraded  situation  of  our  country,  and  the 
necessity  of  a  blow  by  which  its  energy  and  its 
dignity  "should  be  restored;  said,  if  that  blow 
could  be  struck  here  at  this  time,  he  was  confi- 
dent of  the  support  of  the  best  blood  of  Ameri- 
ca. I  told  Colonel  Burr  he  deceived  himself  in 
presuming  that  he,  or  any  other  man,  could  ex- 
cite a  party  in  this  country  who  would  counte- 
nance him  in  such  a  plot  of  desperation,  murder 
and  treason.  He  replied,  that  he,  perhaps,  knew 
better  *the  dispositions  of  the  influential  [*4Gi> 
citizens  of  this  countrv  than  I  did.  I  told  him  one 
solitary  word  would  destroy  him.  He  asked 
what  word?  I  answered,  Usurper!  He  smiled  at 
my  hesitation,  and  quoted  some  great  examples 
in  his  favor.  1  observed  to  him,  that  I  had  lately 
traveled  from  one  extreme  of  the  union  to  the 
other;  and  though  I  found  a  diversity  of  politi- 
cal opinion  among  the  people,  they*  appeared 
united  at  the  most  distant  aspect  of  national 
danger.  That,  for  the  section  of  the  union  to 
which  I  belonged,  I  would  vouch,  that  should 
he  succeed  in  the  first  instance  here,  he  w-ould 
within  six  weeks  afterwards  have  his  throat  (!ut 
by  Yankee  militia. 

Though  wild  and  extravagant  Mr.  Burr's  last 
project,"and  though  fraught  with  premeditated 
slaughter,  I  felt  very  easy  on  tlie  subject,  be- 
cause its  defeat  he  had  deposited  in  my  own 
hands.  1  did  not  feel  so  secure  concerning  that 
of  disjoinling  the  union.  But  the  very  interest- 
ing and  embarrassing  situation  in  which  his 
communications  placed  me,  left  me,  I  confess, 
at  a  stand  to  know  how^  to  conduct  myself  with 
propriety.  He  had  committed  no  overt  act  of 
aggression  against  law.  I  could  draw  nothing 
from  him  in  waiting,  nor  could  I  learn  that  he 
had  exposed  his  plans  to  any  person  near  me. 
by  whom  my  testimony  could  be  supported, 
lie  had  mentioned  to  me  no  persons  who  were 
principally  and  decidedly  engaged  with  him, 
except  General  Wilkinson,  a  Mr.  Alston,  who 
I  found  was  his  son-in-law,  and  a  Mr.  Ephraim 
Kibby,  late  a  captain  of  rangers  in  General 
Wayne's  army.  Satisfied  that  Mr.  Burr  wa< 
resolute  in  pushing  his  project  of  rebellion  in 
the  west  of  the  Alleghany,  and  a[)prehensive 
that  it  was  too  well  and  too  extensively  organ- 
ized to  be  easily  suppressed,  though  1  dreaded 
the  weight  of"  his  character  when  laid  in  the 
balance  against  my  solitary  assertion,  I  brought 
mvself  to  the  resolution  to  endeavor  to  defeat 
it  \>y  getting  him  removed  from  among  us,  or 
to  expose  myself  to  all  consequences  by  a  dis- 
closure of  his  intentions.  Accordingly,  I  wait- 
ed on  the  President  of  the  United  States,  and 
after  some  desultory  conversation,  in  which  I 
aimed  to  draw  his  View  to  the  westward,  I 
used  the  freedom  to  say  to  the  President  1 
thought  Mr.  Burr  should  be  sent  out  of  this 
country,  and  gave  for  reason  that  I  l)elieved 
him  dangerous  in  it.  The  President  asked 
where  he  should  be  sent?  I  mentioned  I^ondon 
and  Cadiz.  The  President  thought  the  trust  too 
important,  and  seemed  to  entertain  a  doubt  of 
Mr.  Burr's  integrity.  I  intimated  that  no  one, 
perhaps,  had  stronger  groimds  to  mistrust  Mr. 
Burr's  moral  integrity  than  myself;  yet,  I  be- 
lieved ambition  so  much  predominated  over 
him,  that  when  placed  on  an  eminence,  and  put 
on  h']§  honor,  respect  to  himself  would  insure 
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Ills  fidelity :  liis  talents  were  unquestionable.  I 
perceivetr  the  subject  was  disagreeable  to  the 
rresident;  and  to  give  it  the  shortest  course  to 
tlie  point,  declared  my  concern  that  if  Mr.  Burr 
were  not  in  some  way  disposed  of,  we  should, 
within  eighteen  months,  have  an  insurrection, 
if  not  a  revolution,  on  the  waters  of  the  Missis- 
•sippi.  The  President  answered,  that  he  had  too 
much  confidence  in  the  information,  the  integ- 
rity, and  the  attachment  to  the  union,  of  the  citi- 
zens of  that  country,  to  admit  an  apprehension 
4GO*J  of  the  kind.  I  am  happy  that  *eventJ^ 
prove  tliis  confidence  well  placed.  As  no  in- 
terrogatories followed  my  expression  of  alarm,  1 
thought  silence  on  the  subject,  at  that  time  and 
place,  became  me.  But  I  detailed,  about  the 
same  time,  the  whole  projects  of  Mr.  Burr  to 
certain  members  of  Congress.  They  believed 
Colonel  Burr  capable  of  anything,  and  agi'eed 
that  the  fellow  ought  to  be  hanged ;  but  thought 
his  projects  too  chimerical,  and  his  circum- 
stances t(K)  desperate,  to  give  the  subject  the 
merit  of  serious  consideration.  The  total  secu- 
rity of  feeling  in  those  to  whom  I  had  rung  the 
tocsin,  induced  me  to  suspect  my  own  appre- 
hensions unseasonable,  or  at  least  too  deeply 
admitted;  and,  of  course,  1  grew  indifferent 
4ibout  the  subject. 

Mr.  Burr's  visits  to  me  became  less  frequent, 
and  his  conversation  less  familiar.  He  appear- 
ed to  have  abandoned  the  idea  of  a  general  rev- 
olution, but  seemed  determined  on  that  of  the 
Mississippi;  and,  although  I  could  perceive 
symptoms  of  distrust  in  nim  towards  me,  he 
manifested  great  solicitude  to  engage  me  with 
him  in  the  enterprise.  Weary  of  his  importu- 
nity, and  at  once  to  convince  him  of  my  serious 
attachments,  I  gave  the  following  toast  to  the 
public:  The  United  States — Palsy  to  the  brain 
that  should  plot  to  dismember,  and  leprosy  to 
the  hand  that  will  not  draw  to  defend,  out 


union 


I  doubt  whether  the  sentiment  was  better  un- 
<lerstood  by  any  of  my  acquaintance  than  Colo- 
nel Burr.  Our  intercourse  ended  here;  we  met 
but  seldom  afterwards.  I  returned  to  my  farm 
in  Massachusetts,  and  thought  no  more  of  Mr. 
Burr,  nor  his  empire,  till  some  time  late  in 
Si^ptember  or  beginning  of  October,  when  a  let- 
ter from  Maurice  Belknap,  of  Marietta,  to 
Timothy  E.  Danielson,  fell  into  my  hands  at 
Brimfield,  which  satisfied  me  that  Mr.  Burr  had 
actually  commenced  his  preparatory  operations 
on  the  Ohio.  I  now  spoke  publicly  of  the  fact; 
transmitted  a  copy  of  the  letter  from  Belknap 
to  the  department  of  state,  and  about  the  same 
time  forwarded,  through  the  hands  of  the  Post- 
master-General, to  the  President  of  the  United 
States,  a  statement  in  sul)8tance  of  what  is  here 
above  detailed  concerning  the  Mississippi  con- 
spiracy of  the  said  Colonel  Aaron  Burr,  which 
is  said  to  have  Ijeen  the  first  formal  intelligence 
received  by  the  executive  on  the  subject  of  the 
conspirator  being  in  motion. 

1  know  not  whether  my  country  will  allow 
me  the  merit  of  correctness  of  conduct  in  this 
affair.  Tlie  novelty  of  the  duty  might,  perhaps, 
have  embarrassed  .stron||;er  minds  than  mine. 
The  uprightness  of  my  intentions,  I  hope  will 
not  he  questioned. 

The  interviews  between  Colonel  Burr  and 
myself,  from  which  the  foregoing  statement  has 
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result^fd,  were  chiefly  in  this  city,  in  the  months 
of  February  and  March,  last  year. 

Wtlliam  Eaton. 
Washington  City,  Jan.  26.  1807. 

Sworn  to  in  open  court  this  26th  day  of  Jan- 
uary, 1807. 

WiLiJA>r  BuENT,  Clerk. 


♦DEPOSITION  OF  JAMES  L.  DOX-[*467 

ALDSON. 

In  o{)en  (!Ourt  personally  appears  James  IjOw- 
ry  Donaldson,  who,  being  duly  sworn,  deposeth 
and  saith,  that  he  was  in  the  city  of  New  Or- 
leans, in  the  Orleans  territory,  and  the  environs 
of  said  city,  from  the  15th  day  of  October  to 
the  10th  iay  of  Deceml)er,  1806;  that  during 
the  latter  part  of  this  time  he  was  frequently  in 
the  company  of  General  James' Wilkinson,  and 
visited  the  general  the  day  after  his  arrival  at 
New  Orleans.  On  this  occasion,  this  deponent 
received  in  confidence  from  General  Wilkinson 
information  to  the  following  purport :  that  the 
general  had  undoubted  and  indisputable  evi- 
dence of  a  treasonable  design  formed  by  Aaron 
Burr  and  others  to  dismeml3er  the  union,  by  a 
separation  of  the  western  states  and  territories 
from  the  Atlantic  states;  that  New  Orleans  was 
in  immediate  danger,  and  that  he  had  concluded 
a  hasty  compromise  with  the  Spaniards,  so  as 
to  be  able  to  withdraw  his  troops  instantly  to 
this  the  immediate  object  of  attack  and  great 
vulnerable  poin^ ;  that  he  had  received  a  letter 
from  Burr  holding  forth  great  inducements  to 
him  to  become  a  party,  of  which  he  showed  me 
the  original  in  cipher,  and  another  written 
paper  purporting  to  be  a  deciphered  copy  of 
the  letter.  He  expressed  great  indignation  at 
the  plot,  and  surprise  that  one  so  well  acquaint- 
ed with  him  as  Burr  should  dare  to  make  to 
him  so  degrading  a  proposal,  and  declared  his 
determination  of  defeating  the  enterprise,  or 
perishing  in  the  attempt.  ^He  observed,  in  ad- 
dition, that  there  were  many  agents  of  Mr 
Burr  then  in  the  towm.  who  had  already  been 
assiduous  in  their  visits,  and  towards  whom  he 
was  determined  to  act  with  cautious  ambiguity, 
so  as  at  the  same  time  to  become  possessed  of 
the  whole  extent  of  the  plan,  the  persons  engag- 
ed, and  the  time  of  its  execution,  and  also  to 
prevent  any  attempt  on  his  person,  of  which  he 
declared  he  had  serious  apprehensions.  Of  the 
number  of  these  agents  he  was  not  aware,  but 
mentioned  the  names  of  two  of  whom  he  was 
certain.  Messrs.  Bollman  and  Alexander.  From 
time  to  time,  as  this  deponent  had  interviews 
with  General  Wilkinson,  he  informed  this  de- 
ponent that  he  had  received  additional  infor 
mation  respecting  the  movements  and  designs 
of  Burr  by  means  of  these  agents,  of  whom  he 
considerecl  Bollman  as  the  "principal.  In  the 
course  of  the.se  transactions,  this  deponent  was 
employed  by  General  Wilkinson  in  the  copying 
of  certain  papers  and  documents,  and  preparing 
certain  despatches  for  the  general  government, 
which  the  general  inlendea  to  forward  by  the 
brig  Thetis.  While  thus  employed  at  the  gen- 
eral's lodgings,  this  deponent  has  remarked, 
upon  two  different  occasions,  a  i)erson  knock 
for  admittance  at  a  door  with  a  window  in  it 
opposite  the  table  where  this  deponent  was  sit^ 
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tiiij;,  who.  tkis  deponent  was  informed  by  Gen- 
enil  Wilkinson,  was  Doctor  BoUman.  Upon 
these  ocfiasions  the  general  has  suddenly  risen 
from  his  seat,  and  accompanied  this  person  in  a 
number  of  turns  up  and  down  a  balcony  in  the 
front  of  the  house,  apparently  en^iged  m  deep 
conversation.  Upon  the  latter  of  these  occasions 
4:08*]  the  general,  on  *his  return  into  the 
chamlx^r,  said  to  this  deponent,  *'  That  is  Doctor 
Bollman ;  his  infatuation  is  truly  extraordinary ; 
he  (H^rsists  in  his  belief  that  I  am  with  Burr,  and 
has  this  moment  shown  me  a  letter  from  the 
latter,  in  which  he  says  that  he  is  to  be  at  Nat- 
chez on  tlie  20th  December  with  2,000  men, 
that  4,000  will  follow  in  the  course  of  a  few 
days,  and  that  he  could,  with  the  same  etise, 
have  procured  double  that  number."  General 
Wilkinson  then  observed  that  he  had  obtaine<l 
all  the  information  he  wanted,  and  that  the 
aifair  would  not  be  kept  much  longer  a  secret 
from  the  public. 

When  this  deponent  left  the  city  of  New  Or- 
leans, the  inhabitants  of  that  city  were  in  a  state 
of  CTeat  alarm,  and  apprehended  a  serioas  at- 
tiicK  from  Mr.  Burr  and  his  confederates;  this 
deponent  understood  that  mercantile  business 
was  much  embarrassed,  and  great  fears  were 
entertained  of  Considerable  commercial  failures 
in  consequence  of  the  embargo  wliich  had  been 
imiK>sed;  that  General  Wilkinson  was  talking 
strong  measures  of  defense,  and  that  400  per- 
.Hons  were  then  actually  engaged  in  the  fortifi- 
cations of  the  city. 

And  further  this  deponent  saith  not. 

James  L.  Donaldsojj. 

Sworn  to  in  open  court. 

William  Buknt,  Clerk. 

January  26,  1807. 
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DEPOSITION  OF   LIEUTENANT 
W.  WILSON. 

I  left  New^  Orleans  on  my  way  to  thiscitv  on  • 
the  15th  of  December  last:  at  that  time  and  for 
sometime  preceding,  the  strongest  apprehen- 
sions and  belief  tmiversally  prcvailea  among 
the  inhabitants  of  that  city,  that  Aaron  Burr 
and  his  confederates  had  prepared  an  armed 
force,  and  w^ere  advancing  to  attack  and  plun- 
der the  city;  in  const*quence  of  which  the 
greatest  alarms  prevailed,  a  general  stagnation 
of  biLsiness  ensued,  and  the  danger  was  credited 
there  as  a  matter  of  public  notoriety;  that  Brig- 
adier-General Wilkinson,  with  the  army  of  the 
United  States,  was  at  New  Orleans,  occupied 
in  the  most  active  military  preparations  for  the 
defense  of  the  place;  repairing  the  forts,  mount- 
ing cannon,  collecting  ammunition,  &c.  All 
under  the  firm  persujision  and  belief  that  such 
an  attack  was  meditated,  and  about  very  speed- 
ily to  take  place,  by  the  said  Burr:  this  depo- 
nent know^s  that  the  general  was  decidedly  of 
opinion,  from  the  most  satisfactory  information, 
that  the  said  Burr  and  his  confederates  were 
advancing  with  an  armed  force  against  this 
place. 

And  further  this  deponent  saith  not. 
(Signed) 

William  Wilson. 

Sworn  to  in  open  court  this  27th  day  of 
January,  1807. 

William  Brent,  Clerk. 

The  deposition  of  Ensi^rn  W.  C.  Mead  is  pre- 
cisely^ similar  to  that  of  Lieut.  W^ilson,  except 
that  the  former  states  that  he  left  New  Orleans 
on  the  19th  of  December. 
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NOTE  (B.) 

4rG0*j  ^opinion  mi  the  Motion  to  IntroduM  Certain  Etyidence  in  the  lYiiii  of  Aaron  Bvrr,/or 

TVefiHon.  Pronounced  Monday,  August  31. 


THE  question  now  to  be  decided  has  been 
argued  in  a  manner  worthy  of  its  impor- 
tance,and  with  an  earnestness  evincing  the  strong 
conviction  felt  by  the  counsel  on  each  side  that 
the  law  is  with  them. 

A  degree  of  eloquence  seldom  displa^'^ed  on 
any  occasion  has  embellished  a  solidity  of  argu- 
ment, and  a  depth  of  research,  by  which  the 
court  has  been  greatly  aided  in  forming  the 
opinion  it  is  about  to  deliver. 

The  testimony  adduced  on  the  part  of  the 
United  States,  to  prove  the  overt  act  laid  in  the 
indictment,  having  shown,  and  the  attorney  for 
the  United  States  having  admitted,  that'  the 
prisoner  was  not  present  when  the  act,  what- 
ever may  be  its  character,  was  committed,  and 
there  bemg  no  reason  to  doubt  but  that  he  was 
at  a  great  distance  and  in  a  different  sttite,  it  is 
objected  to  the  testimony  offered  on  the  part  of 
the  United  States  to  connect  him  w^ith  those 
who  committe(i  the  overt  act,  that  such  testi- 
mony is  totally  irrelevant,  and  must,  therefore, 
be  rejected. 

The  arguments  in  support  of  this  motion  re- 
spect in  part  the  merits  of  the  case  as  it  may  be 
supposed  to  stand  independent  of  the  pleadings, 
and  in  part  as  exhibited  by  the  pleadings. 

On  the  first  division  of  the  subject  two  points 
are  made. 

1st.  That  conformably  to  the  constitution  of 
the  United  States,  no  man  can  be  convicted  of 
treason  who  was  not  present  when  the  war  was 
levied. 

2d.  That  if  this  construction  be  erroneous,  no 
testimony  can  be  received  to  charge  one  man 
with  the  overt  acts  of  others,  until  those  overt 
acts,  as  laid  in  the  indictment,  be  proved  to  tlie 
satisfaction  of  the  court. 

The  question  which  arises  on  the  construction 
of  the  constitution,  in  every  point  of  view  in 
which  it  can  be  contemplated,  is  of  infinite 
moment  to  the  people  of  this  country  and  to 
their  government,  and  requires  the  most  tem- 
perate and  the  most  deliberate  consideration. 

"  Treason  against  the  United  States  shall  con- 
sist only  in  levying  war  against  them.*' 

What  is  the  natural  import  of  the  words 
47,0*]  '*  levying  war?"  And  who  *may  be  said 
to  levy  it?  Had  their  first  application  to  treason 
been  made  by  our  constitution,  they  would  cer- 
tainly have  admitted  of  some  latitude  of  con- 
struction. Taken  most  literally,  they  are,  per- 
haps, of  the  same  import  with  the  words  raising 
or  creating  war,  but  as  those  who  join  after  the 
commencement  are  equally  the  object  of  punish- 
ment, there  would  probably  be  a  general  admis- 
sion, that  the  term  also  comprehended  making 
war,  or  carrying  on  war.  In  the  construction 
which  coiuts  would  be  required  to  give  these 
words,  it  is  not  improbable  that  those  who  should 
nuse,  create,  make,  or  carry  on  war,  might  be 
comprehended.  The  various  acts  which  would 
be  considered  as  coming  within  the  term,  would 
be  settled  by  a  course  of  decisions,  and  it  would 
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be  aflSrming  boldly,  to  say  that  those  only  who 
actually  constituted  a  portion  of  the  military 
force  appearing  in  arms  could  be  considered  as 
levying  war.  There  is  no  difficulty  in  affirming 
that  there  must  be  a  war,  or  the  crmie  of  levying 
it  cannot  exist;  but  there  would  oft«n  be  con- 
siderable difficulty  in  affirming  that  a  particular 
act  did  or  did  not  involve  the  person  commit- 
ting it  in  the  guilt,  and  in  the  fact  of  levying 
war.  If,  for  example,  an  army  should  be  actu- 
ally raised  for  the  avowed  pufpose  of  carrying 
on  open  war  against  the  United  Stales  and  sub- 
verting their  government,  the  point  must  be 
weighed  very  deliberately  before  a  judge  would 
venture  to  decide  that  an  overt  act  of  levying 
war  had  not  been  committed  by  a  commissary 
of  purchases,  who  never  saw'  the  army,  biit 
who,  knowing  its  object,  and  leaguing  himself 
with  the  rebels,  supplied  that  arhiy  with  provi^j- 
sions,  or  by  a  recruiting  officer  holding  a  com- 
mission in  the  rebel  service,  who,  though  never 
in  camp,  executed  the  particular  duty  assigned 
to  him. 

But  the  term  is  not  for  the  first  time  applied 
to  treason  by  the  constitution  of  the  United 
States.  It  is  a  technical  term.  It  is  used  in  a 
very  old  statute  of  that  country,  whose  language 
is  our  language,  and  whose  laws  form  the  sub- 
stratum of  our  laws.  It  is  scarcely  conc4»ivable 
that  the  t«rm  was  not  employed  by  the  framers 
of  our  constitution  in  the  sense  which  had  Ix-en 
affixed  to  it  by  those  from  whom  we  borrowed 
it.  So  far  as  the  meaning  of  any  terms,  particu- 
larly terms  of  art,  is  completely  ascertained, 
those  by  whom  they  are  employed  ma<*t  be  con- 
sidered as  employing  them  in  that  ascertained 
meaning,  unless  the  contrary  be  proved  by  the 
context.  It  is,  therefore,  reasonable  to  suppos**. 
unless  it  be  incompatible  with  other  expressions 
of  the  constitution,  that  the  term  *'  levying 
war,*'  is  used  in  that  instrument  in  the  same 
sense  in  which  it  was  understood  in  England, 
and  in  this  country,  to  have  been  used  m  tlie 
statute  of  the  25th  of  Edward  III.  from  which 
it  was  borrowed. 

It  is  said  that  this  meaning  is  to  be  collected 
only  from  adjudged  cases.  But  this  position 
cannot  be  conceded  to  the  extent  in  which  it  is 
laid  down.  The  superior  authority  of  adjudged 
cases  will  never  be  controverted.  But  those 
celebrated  elementary  writers  who  have  states  I 
the  principles  of  the  law,  whose  statements  have 
received  the  common  approbation  of  legal  men. 
are  not  to  be  disregarded.  Principles  laid  down 
by  such  writers  as  Coke,  Hale,  Foster  and  Black- 
stone,  are  not  *lightly  to  be  rejected.  [*47  1 
These  books  are  in  the  hands  of  every  student. 
Legal  opinions  are  formed  upon  them,  and  those 
opinions  are  afterwards  carried  to  the  bar,  the 
bench,  and  the  legislature.  In  the  exposition  of 
terms,  therefore,  used  in  instruments  of  the  pres- 
ent day,  the  definitions  and  the  dicta  of  those 
authors,  if  not  contradicte<l  by  adjudications, 
and  if  compatible  with  the  words  of  the  statute. 
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lire  entitletl  to  respect.  It  is  to  be  regretted  that 
they  do  not  slied  as  much  light  on  this  part  of 
the'subject  as  is  to  be  wished. 

Coke  does  not  give  a  complete  definition  of 
the  term,  but  puts  cases  which  amount  to  levy- 
ing war.  ' '  An  actual  rebellion  or  insurrection, " 
he  says,  "is  a  levj'ing  of  war."  In  whom? 
Coke  does  not  say  whether  in  those  only  who 
appear  in  arms,  or  in  all  those  who  take  part  in 
tlie  rel)eIlion  or  insurrection  by  real  open  deed. 

Hale,  in  treating  on  the  same  subject,  puts 
many  cases  which  shall  constitute?  a  levying  of 
war,  without  which  no  act  can  amount  to  trea- 
son, but  he  does  not  particularize  the  parts  to 
be  performed  by  the  different  persons  concerned 
in  that  war,  which  shall  be  sulficrient  to  fix  on 
each  the  guilt  of  levying  it. 

Foster  says,  *'  The  joining  with  rebels  in  an 
4ict  of  rebellion,  or  with  enemies  in  acts  of  hos- 
tility, will  make  a  man  a  traitor."  "  Furnish- 
ing rebels  or  enemies  with  money,  arms,  ammu- 
nition, or  other  nece&saries,  will  prima  facie 
make  a  man  a  traitor. " 

Foster  does  not  say  that  he  would  be  a  traitor 
under  the  words  of  the  statute,  independent  of 
the  legal  rule  which  attaches  the  guilt  of  the 
])rincipal  to  an  accessory,  nor  that  his  treason  is 
occasioned  by  that  rule.  In  England,  this  dis- 
crimination need  not  be  made  except  for  the 
puriK)se  of  framing  the  indictment,  and,  there- 
fore, in  the  English  books  we  do  not  perceive 
any  effort  to  make  it.  Thus,  surrendering  a 
castle  to  rebels,  being  in  confederacy  with  them, 
is  said,  by  Hale  and  Foster,  to  be  treason  under 
the  clause  of  levying  war;  but  whether  it  be 
levying  war  in  fact,  or  aiding  those  who  levy  it, 
is  not  said.  Upon  this  point  Blackstone  is*  not 
more  satisfactory.  Although  we  may  find 
among  the  commentators  upon  treason  enough 
to  satisfy  the  inquiry,  what  is  a  state  of  internal 
war,  yet  no  precise  information  can  be  acquired 
from  them,  which  would  enable  us  to  decide, 
with  clearness,  whether  persons  not  in  arms, 
but  taking  part  in  a  rebellion,  could  be  said  to 
levy  war  independent  of  that  doctrine  which 
attaches  to  the  accessory  the  guilt  of  his  princi- 
pal. 

If  in  adjudged  cases  this  question  has  been 
taken  up  and  directly  decided,  the  court  has  not 
seen  those  cases.  The  arguments  which  may  be 
drawn  from  the  form  of  the  indictment,  though 
strong,  are  not  conclusive.  In  the  precedent 
found  in  Tremaine,  Mary  Speake,  who  was  in- 
dicted for  furnishing  provisions  to  the  party  of 
the  Duke  of  Monmouth,  is  indicted  for  furnish- 
ing provisions  to  those  who  were  levying  war, 
not  for  levying  war  herself.  It  may  correctly 
be  argued,  that  had  this  act  amounted  to  levy- 
ing war,  she  would  have  been  indicted  for  levy- 
ing war,  and  the  furnishing  of  provisions  would 
472*]  have  been  laid  as  the  *overt  act.  The 
court  felt  this  when  the  precedent  was  produced. 
But  the  argument,  though  strong,  is  not  conclu- 
sive, because,  in  England,  the  inquiry  whether 
he  had  become  a  traitor  by  levying  war, or  by  giv- 
ing aid  and  comfort  to  those  who  were  levying 
war,  was  unimportant,  and  because,  too,  it  does 
not  appear  from  the  indictment  that  she  was 
actually  concerned  in  the  rebellion,  that  she  be- 
longed to  the  rebel  party,  or  was  guilty  of  any- 
thing further  than  a  criminal  speculation  in  sell- 
ing them  provisions. 

It  is  not  deemed  necessary  to  trace  the  doc- 
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trine  that  in  trciison  all  are  principals,  to  its 
source.  Its  origin  is  most  probably  stated  cor- 
rectly by  Judge  Tucker,  in  a  work,  the  merit 
of  which  is  with  pleasure  acknowledged.  But 
if  a  spurious  doctrine  has  been  introduced  into 
the  oommon  law,  and  has  for  centuries  been  ad- 
mittM  as  genuine,  it  would  require  great  hardi- 
hood in  a  judge  to  reject  it.  Accordingly,  we 
find  those  of  the  English  jurists,  who  seem  to 
disapprove  the  principle,  dec;laring  tliat  it  is 
now  too  firmly  settled  to  be  shaken. 

It  is  unnecessary  to  trace  this  doctrine  to  Its 
source  for  another  reason.  The  terms  of  the 
constitution  comprise  no  question  respecting 
principal  and  accessory,  so  far  as  eitlier  may  be 
truly  and  in  fact  said  "to  levy  war.  Whether 
in  England  a  person  would  be  indicted  in  ex- 
press tenns  for  levying  war,  or  for  assisting 
others  in  levying  war,  yet  if,  in  connect  and  legal 
language,  he  can  be  said  to  have  levied  war,  and 
if  it  has  never  been  decided  that  the  act  would  not 
amount  to  levying  war,  his  case  may,  without 
violent  construction,  be  brought  within  the  let- 
ter and  the  plain  meaning  of  the  constitution. 

In  examini;)g  these  words,  the  argument 
which  may  be  drawn  from  felonies,  as  for  ex- 
ample, from  murder,  is  not  more  conclusive. 
Murder  is  the  single  act  of  killing  with  malice 
aforethought.  But  war  is  a  complex  operation 
composed  of  many  parts,  co-operating  with  each 
other.  No  one  man,  or  body  of  men,  can  per- 
form them  all,  if  the  war  be  of  any  continuance. 
Although,  then,  in  correct  and  in  law  language, 
he  alone  is  said  to  have  murdered  another  who 
has  perpetrated  the  fact  of  killing,  or  has  been 
present  aiding  that  fact,  it  does  not  follow  that 
he  alone  can  have  levied  war  who  has  borne  arms. 
All  those  who  perform  the  various  and  essential 
military  parts  of  prosecuting  the  war  which 
must  be  assigned  to  different  pei-sons,  may  with 
correctness  and  accuracy  be  said  to  levy  war. 

Taking  this  view  of  the  subject,  it  appears  to 
the  court,  that  those  who  perform  a  part  in  the 
prosecution  of  the  war  may  correctly  be  said  to 
levy  war,  and  to  commit  tretison  under  the  con- 
stitution. It  will  be  observed  that  this  opinion 
does  not  extend  to  the  case  of  a  perscm  who 
performs  no  act  in  the  prosecution  of  the  war, 
who  counsels  and  advises  it,  or  who,  being  en- 
gaged in  the  conspiracy,  fails  to  perform  his 
part.  Whether  such  persons  may  be  implicated* 
by  the  doctrine,  that  whatever  would  make  a 
man  an  accessory  in  felony  makes  him  a  princi- 
pal in  treason,  or  are  excluded,  because  that  doc- 
trine is  inapplicable  t^  the  United  States,  the  con- 
stitution having  declared  that  treason  shall  con- 
sist only  in  levying  war,  and  having  made  the 
proof  of  overt  acts  necessary  to  *convic-  [*473 
tion,  is  a  question  of  vast  importance,  which  it 
would  be  proper  for  the  Supreme  Court  to  take 
a  fit  occasion  to  decide,  but  which  an  inferior 
tribunal  would  not  willingly  determine,  unless 
the  case  before  them  should  require  it. 

It  may  now  be  proper  to  notice  the  opinion 
of  the  Supreme  Court  in  the  case  of  the  United 
States  agaififft  BoUtrum  and  Hanrtwout.  It  is 
said  that  this  opinion,  in  declaring  that  those; 
who  do  not  bear  arms  may  yet  be  guilty  of 
treason,  is  contrary  to  law,  and  is  not  obligato- 
ry, because  it  is  extrajudicial,  and  was  delivered 
on  a  point  not  argued.  This  court  is,  there- 
fore, reauired  to  depart  from  the  principle 
there  laid  down. 
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It  is  true,  that  in  that  case,  after  forming  the 
opinion  that  no  treason  could  be  committed, 
because  no  treasonable  assemblage  had  taken 
place,  the  court  might  have  dispensed  with 
proceeding  further  in  the  doctrines  of  treason. 
But  it  is  to  be  remembered,  that  the  judges 
might  act  separately,  and.  perhaps,  at  the  same 
time,  on  the  various  prosecutions  vrhich  might 
he  instituted,  and  that  no  appeal  lay  from  their 
decisions.  Opposite  judgments  on  the  point 
would  have  presented  a  st-jite  of  things  infinite- 
ly to  be  deplored  by  all.  It  was  not  surprising, 
tlien,  that  thej'  should  have  made  some  attempt 
to  settle  principles  which  would  probably  occur, 
and  which  were  in  some  degree  connected  with 
the  point  before  them. 

The  court  had  employed  some  reasoning  to 
show  that  without  the  actual  embodying  of 
men,  war  could  not  be  levied.  It  might  have 
been  inferred  from  this,  that  those  only  who 
were  so  embodied  could  be  guilty  of  treason. 
Not  onlv  to  exclude  this  inference,  but  also  to 
affirm  the  contrary,  the  court  proceeded  to  ob- 
serve, "  It  is  not  the  intention  of  the  court  to 
say  that  no  individual  can  be»  guilty  of  this 
enme  who  has  not  appeared  in  arms  against  his 
country.  On  the  contrary,  if  war  be  actuall}' 
levied ;  that  is,  if  a  body  of  men  be  actuaUy 
assembled  for  the  purpose  of  effecting  by  force 
a  treasonable  object,  all  those  who  perform  any 
part,  however  minute,  or  however  remote  from 
the  scene  of  action,  and  who  are  actually 
leagued  in  the  general  conspiracy,  are  to  be 
considered  as  traitors." 

This  coUrt  is  told  that  if  this  opinion  be  in- 
correct it  ought  not  to  be  olieyed,  because  it 
was  extrajudicial.  For  myself,  I  can  say  that 
I  could  not  lightly  be  prevailed  on  to  disobey 
it,  were  I  even  convinced  that  it  was  erroneous, 
but  I  would  certainly  use  any  means  which  the 
law  placed  in  my  power  to  carry  the  question 
again  before  the  supreme  court,  for  reconsid- 
eration, in  a  case  in  which  it  would  directly 
occur  and  be  fully  argued. 

The  court  which  gave  this  opinion  was  com- 
posed of  four  judges.  At  the  time  I  thought 
them  unanimous,  but  I  have  since  had  reason 
to  susjHJCt  that  one  of  them,  whose  opinion  is 
entitled  to  great  respect,  and  whose  indu^posi- 
tion  prevented  his  enterinff  into  the  discussions, 
«on  some  of  those  points  which  were  not  essential 
to  the  decision  of  the  very  case  under  considera- 
tion, did  not  concur  in  this  particular  point  with 
his  brethren.  Had  the  opinion  been  unanimous  it 
4  74*1  would  have  *been  given  by  a  majority  of 
the  judges.  But  should  the  three  who  were  ab- 
sent concur  with  that  judge  who  was  present, 
and  who,  perhaps,  dissents  from  what  was  then 
the  opinion  of  the  court,  a  majority  of  the  judges 
may  overrule  this  decision.  I  should,  there- 
fore, feel  no  objection,  although  I  then  thought, 
and  still  think,  the  opinion  perfectly  correct,  to 
carry  the  point,  if  possible,  again  before  the 
supreme  court,  if  the  case  should  depend  upon 
it. 

In  saying  that  I  still  think  the  opinion  per- 
fectly correct,  I  do  not  consider  myself  as  going 
further  than  the  preceding  reasoning  goes. 
Some  gentlemen  have  arguea  as  if  the  Supreme 
('ourt  had  adopted  the  whole  doctrine  of  the 
English  books  on. the  subject  of  accessories  to 
treason.  But  certainly  such  is  not  the  fact. 
Those  only  who  perform  a  part,  and  who  are 
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leagued  in  the  conspiracy,  are  dec;lared  to  be 
traitors.  To  complete  the  definition  both  cir- 
cumstances must  concur.  They  must  *  *  i)er- 
form  a  part,"  which  will  furnish  the  overt  act, 
and  they  must  be  "  leagued  in  the  conspiracy." 
The  person  who  comes  within  this  description, 
in  the  opinion  of  the  court,  levies  war.  The 
present  motion,  however,  does  not  rest  upon 
this  point;  for,  if  under  this  indictment  the 
United  States  might  be  let  in  to  prove  the  part 
performed  by  the  prisoner,  if  he  did  perform 
any  part,  the  couil  could  not  stop  the  testimony 
in  its  present  stage. 

2d.  The  second  point  involves  the  character  of 
the  overt  act  which  has  been  given  in  evidence, 
and  calls  upon  the  court  to  declare  whether 
that  act  can  amount  to  levying  war.  Although 
the  court  ought  now  to  avoid  anv  analysis  of 
the  testimony  which  haa  been  oftered  m  this 
case,  provided  the  decision  of  the  motion 
should  not  rest  upon  it,  yet  many  reasons  con- 
cur in  giving  peculiar  propriety  to  a  deliver}', 
in  the  course  of  these  trials,  of  a  detailed  opinion 
on  the  question,  what  is  levying  war?  As  thi,** 
question  has  been  argued  at  great  length,  it 
may  probably  save  much  trouble  to  the  counsel 
now  to  give  that  opinion. 

In  opening  the  case  it  was  contended  by  the 
attorney  for  the  United  States,  and  has  since 
been  maintained  on  the  part  of  the  prosecution, 
that  neither  aims,  nor  the  application  of  force 
or  violence,  are  indispensably  necessary  to  con- 
stitute the  fact  of  levying  war.  To  illustrate 
tliese  positions,  several  cases  have  been  stated, 
many  of  which  would  clearly  amount  to  trea- 
son. In  all  of  them,  except  that  which  was 
probably  intended  to  be  this  case,  and  on  which 
no  observation  will  be  made,"  the  objefH  of 
the  assemblage  was  clearly  treasonable:  its 
cliaracter  was  unequivocal,  and  was  demon- 
strated by  evidence  furnished  b}'  the  assemblage 
itself  ;  there  was  no  necessity  to  rely  upon  in- 
formation drawn  from  extrinsic  sources,  or  in 
order  to  understand  the  fact,  to  pursue  a  course 
of  intricate  reasoning,  and  to  conjecture  motives. 
A  force  is  supposed  to  be  collected  for  an 
avowed  trfeasonable  object,  in  a  condition  to 
attempt  that  object,  and  to  have  commenced 
the  attempt  by  moving  towards  it.  I  state 
these  particulars,  because,  although  the  cases 
put  may  establish  the  doctrine  they  are  intend- 
ed to  support,  may  prove  that  the  absence  of 
arms,  or  tlie  failure  to  apply  force  to  sensible 
objects  by  the  actual  commission  of  violence 
on  those  objects,  may  be  'supplied  by  [*476 
other  circumstances,  yet,  tliey  also  serve  to  show 
that  the  mind  requires  those  circumstances  to 
be  satisfied  that  war  is  levied. 

Their  construction  of  the  opmion  of  the  Su- 
preme Court  is,  I  think,  thus  far  correct.  It  is 
certiiinly  the  opinion  which  was  at  the  time 
entertained  by  myself,  and  which  is  still  enter- 
tained. If  a  rebel  army,  avowing  its  hostility 
to  the  soverign  power,  should  front  that  of  the 
government,  should  march  and  countermarch 
before  it,  should  manoeuvre  in  its  face,  and 
should  then  disperse,  from  any  cause  whatever, 
without  firing  a  gun,  I  confess  I  could  not. 
without  some  surprise,  hear  gentlemen  seriously 
contend  that  this  could  not  amount  to  an  act  of 
levying:  war.  A  case  equally  strong  may  l)e 
put  with  respect  to  the  absence  oi  militan 
weapons.     If  the  party  be  in  a  condition  toex- 
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ecute  the  pui'posed  treason  without  the  usual 
impli^ments  of  war,  I  can  perceive  no  reason 
for  requiring  those  implements  in  order  to  con- 
stitute the  crime. 

It  is  argued  that  no  adjudged  case  can  be 
produced  from  the  English  books  where 
actual  violence  has  not  been  committed.  Sup- 
pose this  were  true.  No  adjudged  c-ase  has 
or.  it  is  believed,  can  be,  produced  from  those 
books  in  which  it  has  been  laid  down,  that  war 
cannot  be  levied  without  the  actual  application 
of  Aiolence  to  external  objects.  The  silence  of 
tlie  reporters  on  this  point  may  be  readily  ac- 
counted for.  In  cases  of  actual  rel>ellion  against 
(he  government,  the  most  active  and  influential 
leaders  are  jrenerally  most  actively  engaged  in 
the  war,  and  as  the  object  can  never  be  to  ex- 
tend punishment  to  extermination,  a  sufficient 
number  are  found  among  those  who  have  com- 
mitted actual  hostilities,  to  satisfy  the  avenging 
arm  of  justice.  In  cases  of  constructive  trea- 
son, such  as  pulling  down  meeting-houses, 
where  the  direct  and  avowed  object  is  not  the 
destruction  of  the  sovereign  power,  some  act  of 
violence  might  be  generally  required  to  give  the 
crime  a  sufficient  degree  of  malignity  to  convert 
it  into  treason,  to  render  the  guilt  of  any  indi- 
vidual unequivocal. 

But  Vauffhan'tf  Com  is  a  case  where  there 
was  no  real  application  of  violence,  and  where 
the  act  was  adjudged  to  be  treason.  Gentlemen 
argue  that  Vaughan  was  only  guilty  of  ad- 
hering to  the  king's  enemies,  but  they  have  not 
the  authority  of  the  court  for  so  saying.  The 
judges  unquestionably  treat  the  cruising  of 
V^aughan  as  an  overt  act  of  levying  war. 

The  opinions  of  the  best  elementary  writers 
concur  in  declaring,  that  where  a  body  of  men 
are  assembled  for  the  purpose  of  making  war 
against  the  government,  and  are  in  a  condition 
to  make  that  war,  the  assemblage  is  an  act  of 
levying  war.  These  opinions  are  contradicted 
by  no  adjudged  case,  and  are  supported  by 
Vauffhan's  Case.  This  court  is  not  inclined  to 
(controvert  them. 

But  although,  in  this  respect,  the  opinion  of 
the  Supreme  Court  has  not  been  misunderstood 
on  the  part  of  the  prosecution,  that  opinion 
seems  not  to  have  been  fully  adverted  to  in  a 
very  essential  point  in  which  it  is  said  to  have 
l)een  misconceived  by  others. 
4  7  6*]  *The  opinion ,  I  am  informed,  has  been 
tronstrued  to  mean  that  any  assemblage  what- 
ever for  a  treasonable  purpose,  whether  in 
force,  or  not  in  force,  whether  in  a  condition  to 
use  violence,  or  not  in  that  condition,  is  a  levy- 
ing of  war.  It  is  this  construction,  which 
has  not,  indeed,  l)een  expressly  advanced  at  the 
bar,  but  which  is  said  to  have  been  adopted 
elsewhere,  that  the  court  deems  il  necessary  to 
examine. 

Indep>endent  of  authority,  trusting  only  to 
the  dictates  of  reason,  and  expoundin^g  terms 
according  to  their  ordinary  signification,  we 
should  probably  all  concur  in  the  declaration 
that  war  could  not  be  levied  without  the  em- 
ployment and  exhibition  of  force.  War  is  an 
appeal  from  reason  to  tlie  sword,  and  he  who 
makes  the  appeal  evidences  the  fact  bj'  the  use 
of  the  meaas.  His  intention  to  go  to  war  may 
be  proved  by  worjjs,  but  the  actual  going  to 
war  is  a  fact  which  is  to  be  proved  l)y  open 
deed.     The  end  is  to  be  effected  by  force,  and 

Cranch  4. 


it  would  seem  that  in  cases  where  no  declara- 
tion is  to  be  made,  the  state  of  actual  war 
could  only  be  created  by  the  employment  of 
force,  or  l)eing  in  a  condition  to  employ  it. 

But  the  term  having  been  adopted*  by  our 
constitution,  must  be  understood  in  thatsenst* 
in  which  it  wa^^  universjilly  received  in  this 
country,  when  the  constitution  was  framed. 
The  sense  in  which  it  was  received  is  to  be  col- 
lected from  the  most  approved  authorites  of 
that  nation  from  which  we  have  borrowed  the 
term. 

Lord  (^oke  says  that  levying  war  against  the* 
king  was  treason  at  the  common  law.  "A 
compassing  or  conspiracy  to  levy  war."  he 
adds,  *•  is  no  treason,  for  there  must  be  a  levy- 
ing of  war  in  fact."  He  proceeds  to  state  cases 
of  constructive  levying  war,  where  the  direct 
dcsi^  is  not  to  overturn  the  government,  but 
to  effect  some  general  object  by  force.  The 
terms  he  employs  in  stating  these  cases  are 
such  as  indicate  an  impression  on  his  mind 
that  actual  violence  is  a  necessary  ingredient  in 
constituting  the  fact  of  levying  war.  He  then 
prwieeds  to  say,  "  An  actual  rebellion,  or  in- 
surrection, is  a  levying  of  war  within  this  act." 
"If  any  with  strength  and  weapons  invasive 
and  defensive,  doth  hold  and  defend  a  castle  or 
fort  against  the  king  and  his  power,  this  \n 
levying  of  war  against  the  king."  These 
cases  are  put  to  illustrate  what  he  denominates 
**awar  in  fact."  It  is  not  easy  to  conceive 
"an  actual  invasion  or  insurrection"  uncon- 
nected with  force,  nor  can  "  a  castle  or  fort  In* 
defended  with  strength  and  weapons 'invasive 
and  defensive"  without  the  employment  of 
actual  force.  It  would  seem,  then,  to  have* 
been  the  opinion  of  Lord  ('oke,  that  to  levy 
war  there  must  be  an  assemblaj^e  of  men  in  a 
condition,  and  with  an  intention,  to  employ 
force.  He  certainly  puts  no  case  of  a  different 
description. 

Lord  Hale  says,  (149  6.)  "What  shall  bt* 
said  a  levying  of  war  is  partly  a  question  of 
fact,  for  it  is  not  every  unlawful  or  riotous  as- 
sembly of  many  persons  to  do  an  unlawful  act, 
though  de  facto  they  commit  the  act  they  in- 
tend, that  makes  a  levying  of  war;  for  then 
every  riot  would  be  treason."  &c.,  "  but  it 
must  be  such  im  assembly  as  carries  with  it 
spedem  belli,  the  appearance  of  war.  as  if  thev 
nde  or  msLTch,  T^THliit  eirplic/itin,  *with  [*47'lr 
colors  flying,  or  if  they  be  formed  into  compa- 
nies, or  furnished  with  military  officers,  or  if 
they  are  armed  with  military  weapons,  asswords. 
guns,  bills,  halberds,  pikes,  and  are  so  circum- 
stanced that  it  may  be  reasonably  concluded 
they  are  in  a  pasture  of  war,  which  circum- 
stances are  so  various  that  it  is  hard  to  descrilw* 
them  all  particularly." 

"  Only  the  general  expressions  in  all  the  in- 
dictments of  this  nature  that  I  have  seen  are 
more  giwrrino  arraiati,  arrayed  in  a  warlike 
manner." 

He  afterwards  adds,  "  If  there  be  a  war 
levied  as  is  above  declared,  viz.,  an  assembly  ar- 
rayed in  warlike  manner,  and  so  in  the  posture 
of  war  for  any  treasonable  attempt,  it  is  betlum 
letatum,  b\ii  not  pereuwuin." 

It  is  obvious  that  Lord  Hale  supposed  an  as- 
semblage of  men  in  force,  in  a  military  pos- 
ture, to  be  necessary  to  constitute  the  fact  of 
levying  war.     The  idea  he  appears  to  suggest. 
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that  the  apparatus  of  war  is  necessary ,  has 
been  very  justly  combated  by  an  able  judge 
who  has  'written  a  valuable  treatise  on  the  sub- 
ject of  treason ;  but  it  is  not  recollected  that  his 
p<)sition,  that  the  assembly  should  be  in  a  pos- 
ture of  war  for  any  treasonable  attempt,  has 
ever  been  denied.  Haitk.  c.  17.  8.  B3,  says, 
"That  not  only  those  who  rebel  against  the 
king,  and  take  up  arms  to  dethrone  him,  but 
also  in  many  other  cases,  those  who  in  a  violent 
and  forcible  manner  withstand  his  lawful  au- 
thority, are  said  to  levy  war  against  him,  and, 
therefore,  those  that  hold  a  fort  or  castle 
a^i^ainst  the  king's  forces,  or  keep  together 
armed  numbers  of  men  against  the  king's  ex- 
press command,  have  been  adjudged  to  levy 
war  against  him." 

The  CAses  put  by  Ilawkins  are  all  cases  of 
actual  force  and  violence.  * '  Those  who  rebel 
against  the  king  and  take  up  arms  to  dethrone 
him;"  in  many  other  cases  those  "who  in  a 
violent  and  forcible  manner  withstand  his  law- 
ful authority."  "Those  that  hold  a  fort  or 
castle  against  his  forces,  or  keep  together 
armed  numbers  of  men  against  hm  express 
command. " 

These  cases  are  obviously  cases  of  force  and 
violence. 

Hawkins  next  proceeds  to  describe  cases  in 
which  war  is  understood  to  be  levied  under  the 
statute.  altht>ugh  it  wai?  not  directly  made 
against  the  government.  This  Lord  Ilale 
terms  an  interpretative  or  constructive  levying 
of  war,  and  it  will  be  perceived  that  he  puts  no 
cjise  in  which  actual  force  is  dispensed  with. 

" Those  also,"  he  says,  "who  make  an  insur- 
rection in  order  to  redress  a  public  grievance, 
whether  it  be  a  real  or  pretended  one,  and  of 
their  own  authority  attempt  with  force  to  re- 
dress it,  are  said  to  levy  war  against  the  kin^, 
although  they  have  no  direct  design  against  his 
person,  inasmuch  as  they  insolently  invade  his 
prerogative,  by  attempting  to  do  that  by  pri- 
vate authority  which  he  by  public  justice 
ought  to  do,  which  manifestly  t«nds  to  a  down- 
right rebellion.  As  where  gi'eat  numbers  by 
force  attempt  to  remove  certain  persons  from 
the  king,"  <fec.  The  cases  here  put  by  Hawkins, 
of  a  constructive  levying  of  war,  do  in  terms 
require  force  as  a  constituent  part  of  the  de- 
scription of  the  offense. 

478*]  *Judge  Foster,  in  his  valuable  treatise 
on  treason,  states  the  opinion  which  has  been 
quoted  from  Lord  Hale,  and  differs  from  that 
writer  so  far  as  the  latter  might  seem  to  require 
swords,  drums,  colors,  &c.,  what  he  terms  the 
pomp  and  pageantry  of  war,  as  essential  cir- 
cumfitances  to  constitute  the  fact  of  levying 
war.  In  the  cases  of  Damaree  and  Purchase, 
he  says,  "The  want  of  those  circumstances 
weighed  nothing  with  the  court,  although  the 
prisoners'  counsel  insisted  much  on  that  mat- 
ter." But  he  adds,  "The  number  of  the  in- 
surgents supplied  the  wants  of  military  weapons ; 
and  they  were  provided  with  axes,  crows,  and 
other  tools  of  the  like  nature,  proper  for  the 
mischief  they  intended  to  effect,  ^ror  anna 
ininiMratS 

It  is  apparent  that  Judge  Foster  here  alludes 
to  an  assemblage  in  force,  or,  as  Lord  Hale 
terms  it,  **in  a  warlike  posture;"  that  is,  in  a 
condition  to  attempt  or  proceed  upon  the 
treason  which  had  been  contemplated.     The 


same  author  afterwards  states  at  large  the  cases 
of  Damaree  and  Purchase,  from  8th  State 
Trials,  and  they  are  cases  where  the  insurgent.s 
not  only  assembled  in  force,  in  the  posture  of 
war,  or  in  a  condition  to  execute  the  treason- 
able design,  but  they  did  actually  carry  it  into 
execution,  and  did  resist  the  guards  who  were 
sent  to  disperse  them. 

Judge  Foster  states,  b,  4,  all  insurrections  to 
effect  certain  innovations  of  a  public  and  gen- 
eral concern  by  an  anned  force,  to  be.  in  con- 
struction of  law,  high  treason  within  the 
clause  of  levying  war. 

The  cases  put  by  Foster  of  constructive 
levying  of  war,  all  contain,  as  a  material  in- 
gredient, the  actual  employment  of  force. 
After  going  through  this  branch  of  his  subject, 
he  proceeds  to  state  the  law  in  a  case  of  actual 
levying  war.  that  is,  where  the  war  is  intended 
directly  against  the  government. 

He  says,  8.  9.  "An  assembly  armed  and 
arrayed  in  a  warlike  manner  for  a  treasonable 
purpose,  is  beUum  Itvaitim,  though  not  IMum 
pereu88um.  Listing  and  marching  are  suffi- 
cient overt  acts  without  coming  to  a  battle  or 
action.  So  cruising  on  the  £mg's  subjects 
under  a  French  commission,  France  being 
then  at  war  with  us,  was  held  to  be  adhering  to 
the  king's  enemies,  though  no  other  act  of 
hostility  be  proved." 

"  An  assembly  armed  and  arrayed  in  a  war- 
like manner  for  any  treajsonable  purpose"  is 
certainly  in  a  state  of  force;  in  a. condition  to 
execute  the  treason  for  which  they  assembled. 
The  words  "enlisting  and  marching,"  which 
are  overt  acts  of  levying  war,  do,  in  the  ar- 
rangement of  the  sentence,  also  imply  a  state  of 
force,  though  that  state  is  not  expressed  in 
terms,  for  the  succeeding  words,  which  state  a 
particular  event  as  not  having  happened,  prove 
that  event  to  have  been  the  next  circum- 
stance to  those  which  had  happened,  tliey  are 
"without  coming  to  a  battle  or  action."  "  If 
men  be  enlisted  and  march,"  (that  is,  if  they 
march  prepared  for  battle,  or  in  a  condition  for 
action,  for  marching  is  a  technical  term  applied 
to  the  movement  of  a  military  corps,)  it  is  an 
overt  act  of  levying  war,  though  they  do  not 
come  to  a  battle  or  action.  This  exposition  is 
rendered  the  stronger  by  what  *8eem8  to  [*479 
be  put  in  the  same  sentence  as  a  parallel  case  with 
respect  to  adhering  to  an  enemy.  It  is  cruising 
under  a  commission  from  an  enemy,  without 
committing  any  other  act  of  hostility.  Cniis-< 
ing  is  the  act  of  sailing  in  warlike  form,  and  in 
a  condition  to  assail  those  of  whom  the  cruiser 
is  in  quest. 

This  exposition,  which  seems  to  be  that  in- 
tended by  Judge  Foster,  is  rendered  the  more 
certain  by  a  reference  to  the  case  in  the  State 
Trials  from  which  the  extracts  are  taken.  The 
words  used  by  ^he  chief  justice  are,  "  When 
men  form  themselves  into  a  body,  and  march 
rank  and  file  with  weapons  offensive  and  de- 
fensive, this  is  levying  of  war  with  open  force, 
if  the  design  be  public."  Mr.  Phlppe,  the 
counsel  for  the  prisoner,  afterwards  observed, 
"  Intending  to  levy  war  is  not  treason,  unless  a 
war  be  actually  levied."  To  this  the  chief  jus- 
tice answered,  "Is  it  not  actually  levying  of 
war,  if  they  actually  pro^de  arms  and  levy 
men,  and  in  a  warlike  mianner  set  out  and 
cruise,  and  come  with  a  design  to  destroy  our 
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ships?"  Mr.  Phipps  still  insisted,  **it  would 
not  be  an  actual  levyin^^  of  war  unless  they 
committed  some  act  of  hostility. "  **  Ye«,  in- 
deed," said  the  chief  justice,  "the  j3:oing  on 
board  and  being  in  a  posture  to  attack  the 
king's  ship.s."  Mr.  Baron  Powis  added,  "  But 
for  vou  to  say  that  because  they  did  not  ac- 
tual fy  fight  it  is  not  a  levying  of  war,  is  it 
n(L)t  plain  what  they  did  intend?  That  they 
came  with  that  intention,  that  thev  came  in 
that  posture,  that  they  came  armed,  and  had 
gims  and  blunderbusses,  and  surrounded  the 
ship  twice;  they  c^me  with  an  armed  force, 
that  is  a  strong  evidence  of  the  design." 

The  point  insisted  on  by  counsel  in  the 
case  of  Vaughan,  as  in  this  case,  was,  that 
war  could  not  be  levied  without  actual  fight- 
ing. In  this  the  counsel  was  very  properly 
overruled;  but  it  is  apparent  that  the  judges 
proceeded  entirely  on  the  idea  that  a  warlike 
|)08ture  was  indispensable  to  the  fact  of  levy- 


ing war. 


Judge  Foster  proceeds  to  give  other  instances 
of  levying  war.  ** Attacking  the  king's  forces 
in  opposition  to  his  authority  upon  a  march,  or 
m  quarters,  is  levying  war."  *'  Holding  a 
(^stle  or  fort  against  the  king  or  his  forces,  if  ac- 
tual force  be  used  in  order  to  keep  possession, 
is  levying  war.  But  a  bare  detainer,  as  sup- 
pose by  shutting  the  gates  against  the  king  or 
his  forces,  without  any  other  force  from  within. 
Lord  Hale  conceiveth  will  not  amount  to 
treason." 

The  whole  doctrine  of  Judge  Foster  on  this 
subject,  seems  to  demonstrate  a  clear  opinion 
that  a  state  of  force  and  violence,  a  posture  of 
war,  must  exist  to  constitute  technically,  as 
well  as  really,  the  fact  of  levying  war. 

Judge  Blackstone  seems  to  concur  with  his 
predecessors.  Speaking  of  levying  war,  he 
says,  **  This  may  be  done  by  taking  arms  not 
only  to  dethrone  the  king,  but  under  pretense 
to  reform  religion,  or  the  laws,  or  to  remove 
evil  counsellors,  or  other  grievances,  whether 
real  or  pretended.  For  the  law  does  not, 
neither  can  it,  permit  any  private  man  or  set  ot 
men  to  interfere  forcibly  in  matters  of  such 
high  importimce." 

480]*  *He  proceeds  to  give  examples  of 
levying  war,  which  show  that  he  contemplated 
actual  force  jis  a  necessary  ingredient  in  the 
composition  of  this  crime. 

It  would  seem,  then,  from  the  English  au- 
thorities, that  the  words  "levying  war,"  have 
not  received  a  technical,  different  from  their 
natural  meaning,  so  far  as  respects  the  charac- 
ter of  the  assemblage  of  men  which  may  con- 
stitute the  fact.  It  must  be  a  warlike  assem- 
blage, carrying  the  appearance  of  force,  and  in 
a  situation  to  practice  hostility. 

Several  judges  of  the  United  States  have 
given  opinions  at  their  circuits  on  this  subject, 
all  of  which  deserve  and  will  receive  the  par- 
ticular attention  of  this  court. 

In  his  charge  to  the  grand  jury,  when  John 
Fries  was  indicted,  in  consequence  of  a  forcible 
opposition  to  the  direct  tax,  Judge  Iredell  is 
understoijd  to  have  said,  "I  think  I  am  war- 
ranted in  saying,  that  if  in  the  case  of  the  in- 
surgents who  may  come  under  your  considem- 
tiou,  the  intention  was  to  prevent  by  force  of 
arms  the  execution  of  any  act  of  the  Congress 
of  the  United  States  altogether,  any  forcible 

<;ranch  4.  Vol.  2. 


opposition  calculated  to  carry  that  intention 
into  effect  was  a  levying  of  "war  against  the 
United  States,  and  of  course  an  act  of  treason." 
To  levy  war,  then,  according  to  this  opinion  of 
Judge  Iredell,  required  the  actual  exertion  of 
force. 

Judge  Paterson,  in  his  opinions  delivered  in 
two  different  cases,  seems  not  to  differ  from 
Judge  Iredell.  He  does  not,  indeed,  precisely 
state  the  employment  of  force  as  necessary  to 
constitute  a  levying  of  war.  but  in  giving  his 
opinion  in  cases  in  which  force  was  actually 
employed,  he  considers  the  crime  in  one  case 
as  dependent  on  the  intention,  and  in  the  other 
case  he  says,  "  Combining  these  facts  with  this 
design."  (that  is,  combining  actual  force  with  a 
treasonable  design,)  "  the  crime  is  high  trea- 
son." 

Judge  Peters  has  also  indicated  the  opinion 
that  force  was  necessary  to  constitute  the 
crime  of  levying  war. 

Judge  Chase  has  been  particularly  clear  and 
explicit.  In  an  opinion  which  he  appears  to 
have  prepared  on  great  consideration,  he  says, 
"The  court  are  of  opinion,  that  if  a  body  of 
people  conspire  and  meditate  an  insurrection  to 
resist  or  oppose  the  execution  of  a  statute  of  the 
United  States  by  force,  that  they  are  only  guilty 
of  a  high  misdemeanor;  but  if  they  proceed  to 
carry  such  intention  into  execution  by  force, 
that"  they  are  guilty  of  the  treason  of  levying 
war;  and  the  quantum  of  the  force  employed 
neither  increases  nor  diminishes  the  crime; 
whether  by  one  hundred  or  one  thousand  per- 
sons, is  wholly  immaterial. 

"  The  court  are  of  opinion,  that  a  combina- 
tion or  conspiracy  to  levy  war  against  the 
United  States  is  not  treason,  unless  combined 
with  an  attempt  to  carry  such  combination  or 
conspiracy  into  execution :  some  actual  force  or 
violence  must  be  used  in  pursuance  of  such  de- 
sign to  levy  war;  but  that  it  is  altogether  im- 
material whether  the  force  used  be  sufficient  to 
effectuate  the  object.  Any  force  connected 
with  the  intention  will  constitute  the  crime  of 
levying  of  war." 

In  various  parts  of  the  opinion  delivei*ed  by 
Judge  Cha«e,  in  the  case  *of  Fries,  the  [*48 1 
same  sentiments  are  to  be  found.  It  is  to  be  ob- 
served, that  these  judges  are  not  content  that 
troops  should  be  assembled  in  a  condition  to 
employ  force;  according  to  them,  some  degree 
of  force  must  have  been  actually  employed. 

The  judges  of  the  United  States,  then,  so  far 
as  their  opinions  have  been  quoted,  seem  to 
have  required  still  more  to  constitute  the  fact 
of  levying  war,  than  has  been  required  by  the 
English  books.  Our  judges  seem  to  have  re- 
quired the  actual  exercise  of  force,  the  actual 
employment  of  some  degree  of  violence.  This, 
however,  may  be,  and  probably  is,  because  in 
the  cases  in  which  their  opinions  were  given, 
the  design  not  having  been  to  overturn  the  gov- 
ernment, but  to  resist  the  execution  of  a  &w, 
such  an  assemblage  would  be  sufficient  for  the 
purpose,  as  to  require  the  actual  employment  of 
force  to  render  the  object  unequivocal. 

But  it  is  said,  all  these  authorities  have  been 
overruled  by  the  decision  of  the  Supreme  Court 
in  the  case  of  the  UfuM  titates  against  Sioart- 
wont  and  BoUinan. 

If  the  Supreme  Court  have  indeed  extendt^d 
the  doctrine  of  treason  further  than  it  hajs  here- 
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tofore  boen  carried  by  the  judges  of  England, 
or  of  this  counti-y.  their  decision  would  be  sub- 
mitted to.  At  least,  this  court  could  go  no 
further  than  to  endeavor  again  to  bring  the 
point  directly  before  them.  It  would,  however, 
be  expected  that  an  opinion  which  is  to  over- 
inile  all  former  precedents,  and  to  establish  a 
principle  never  before  recognized,  should  be  ex- 
pressed in  plain  and  Explicit  terms.  A  men? 
implication  ought  not  to  prostrate  a  principle 
which  seems  to  have  been  so  well  established. 
Had  the  intention  been  entertained  to  make  so 
material  a  change  in  this  respect,  the  court 
ought  to  have  expressly  declared,  that  any  as- 
semblage of  men  whatever,  who  had  formed  a 
treasonable  design,  whether  in  force  or  not, 
whether  in  a  condition  to  attempt  the  design  or 
not,  whether  attended  with  warlike  appearances 
or  not,  constitutes  the  fact  of  levying  war.  Yet 
no  declaration  to  this  amount  is  made.  Not  an 
expression  of  the  kind  is  to  be  found  in  the 
opinion  of  the  Supreme  Court.  The  founda- 
tion on  which  this  argument  rests  is  the  omis- 
sion of  the  court  to  state,  that  the  assemblage 
which  constitutes  the  fact  of  levying  war  ought 
to  be  in  force,  and  some  passages  which  show 
that  the  question  respecting  the  nature  of  the 
assemblage  was  not  in  the  mind  of  the  court 
when  the  opinion  was  drawn,  which  passages 
are  mingled  with  others,  which  at  least  show 
that  there  was  no  intention  to  depart  from  the 
course  of  the  precedents  in  cases  of  treason  by 
levying  war. 

Every  opinion,  to  be  correctly  understood, 
ought  to  be  considered  with  a  view  to  the  case 
in  which  it  was  delivered.  In  the  case  of  the 
Ignited  St/tten  against  BoUnuin  and  Swariwaut, 
there  was  no  evidence  that  even  two  men  had 
ever  met  for  the  purpase  of  executing  the  plan, 
in  which  those  persons  were  charged  with  hav- 
ing participated.  It  was,  therefore,  sufficient 
for  the  court  to  say,  that  unless  men  were  as- 
sembled, war  could  not  be  levied.  That  case 
was  decided  by  this  declaration.  The  court 
might,  indeed,  have  defined  the  species  of  assem- 
4^2*]  blage  *which  would  amount  to  levying 
of  war;  but,  as  this  opinion  was  not  a  treatise  on 
treason,  but  a  decision  of  a  particular  case,  ex- 
pressions of  doubtful  import  should  be  con- 
strued in  reference  to  the  case  itself;  and  the 
mere  omission  to  state  that  a  particular  circum- 
stance was  necessary  to  the  consummation  of 
tL^  crime,  ought  not  to  be  coastrued  into  a 
declaration  that  the  circumstance  was  unim- 
portant. General  expressions  ought  not  to  be 
considered  as  overruling  settled  pnnciples,  with- 
out a  direct  declaration  to  that  effect.  After 
these  preliminary  observations  the  court  will 
proceed  to  examine  the  opinion  which  has  oc- 
ctLsioned  them. 

The  first  expression  in  it  bearing  on  the  pres- 
ent question  is,  "To  constitute  that  specific 
crime  for  which  the  prisoner  now  before  the 
court  has  been  committed,  war  must  be  actually 
levied  against  the  United  States.  However  flagi- 
tious may  be  the  crime  of  conspiratjy  to  subvert 
by  force  the  government  of  our  country,  such 
(•onspiracy  is  not  treason.  To  conspire  to  levT 
war,  and  actually  to  levy  war,  are  distinct  of- 
fences. The  first  must  be  brought  into  opera- 
tion by  the  assemblage  of  men  for  a  purpose 
treasonable  in  itself,  or  the  fact  of  levying  war 
cannot  have  been  committed." 

090 


Although  it  is  not  expressly  stated  thitt  th<' 
assemblage  of  men  for  the  purpose  of  carry  in  i: 
into  operation  the  treasonable  intent,  which'will 
amount  to  levying  war,  must  be  an  assemblagi* 
in  force,  yet  it  is  fairly  to  be  inferred  from  the 
context,  and  nothing  like  dispensing  with  forct- 
appears  in  this  paragraph.  The  ex-pressiouN 
are,  "  To  constitute  the  crime,  war  must  Ih' 
actually  levied."  A  conspiracy  to  levy  war  i^ 
spoken  of  as  "  a  conspiracy  to  subvert  by  font- 
the  government  of  our  country."  Spc'aking  in 
general  terms  of  an  aissemblage  of  men  for  thi>. 
or  for  any  other  purpose,  a  person  would  natur 
ally  Ik*  understood  as  speaking  of  an  tistjcmblagc 
in  some  degree  adapted  to  the  puri)ose.  An 
assemblage  to  subvert  by  force  the  governmeiii 
of  our  country,  and  amounting  to  a  levying  <»f 
war,  should  be  an  assemblage  in  force. 

In  a  subsequent  paragraph,  the  court  says, 
"  It  is  not  the  intention  of  the  court  to  say,  that 
no  individual  can  be  guilty  of  this  crime  wlin 
has  not  appeared  in  arms  against  his  country. 
On  the  contrary,  if  war  be  actually  levied,  that 
is,  if  a  body  of  men  be  actually  assembled  in 
order  to  effect  by  force  a  treasonable  purpose, 
all  those  who  perform  any  part,  however  mi 
nute,  &c.  and  who  are  actually,  leagued  in  th« 
general  conspiracy,  are  traitors.  But  there  ma-^t 
be  an  actual  assembling  of  men  for  the  treason 
able  purpose,  to  constitute  a  levying  of  war. ' 

The  observations  made  on  the  preceding  |>ar 
agraph  apply  to  this.  "  A  body  of  men  actually 
assembled,  in  order  to  effect  by  force  a  treaM)u 
able    purpose."  must    be    a    body    assemblf d 
with  such  appearance  of  force  as  would  war 
rant  the  opinion  that  they  were  assembled  for 
the  particular  purpose;  an  assemblage  to  ci in- 
stitute an  actual  levying  of  war,  should  be  an 
assemblage  with  such  appearance  of  force  a.< 
would  justify  the  opinion  that  they  met  for  the 
purpose. 

This  explanation,  which  is  believed  to  be  tht^ 
natural,  certainly  not  a  strained,  explanation  of 
the  words,  derives  some  additional  aid  from  thr 
♦terms  in  which  the  paragraph  last  quot-  [*483 
ed  conmiences.  *'  It  is  not  the  intention  of  the 
court  to  say  that  no  individual  can  be  guilty  of 
treason  who  has  not  appeared  in  arms  against  hi> 
country."  These  words  seem  to  obviate  an  in 
ference  which  might  otherwise  have  been  draw  n 
from  the  preceding  paragraph.  They  indicate 
that  in  the  mind  of  the  court  the  afisembla&rc 
stated  in  that  paragraph  was  an  assemblage  In 
arms.  That  the  individuals  who  compos<'d  it 
had  appeared  in  arms  against  their  count ry. 
That  is,  in  other  words,  that  the  assemblage  wiiv 
a  military,  a  warlike  assemblage. 

The  succeeding  paragraph  in  the  opinion  re 
lates  to  a  conspiracy,  and  serves  to  show  thni 
force  and  violence  were  in  the  mind  of  ilu- 
couit,  and  that  there  was  no  idea  of  extending' 
the  crime  of  treason  by  construction  beyond  the 
constitutional  definition  which  had  been  given 
of  it. 

Returning  to  the  case  actually  before  the 
court,  it  is  said,  "A  design  to  overturn  the 
government  of  the  United  States  in  New  Orleans 
by  force,  would  have  been  unquestionably  a  de- 
sign which,  if  carried  into  execution,  would 
have  been  treason,  and  the  assemblage  of  a 
body  of  men  for  the  purjiose  of  c^arrying  it  into 
execution   would  amount  to  levying  of  war 


against  the  United  States." 
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Now  what  ooiild  reftsonably  be  stiid  to  be  an 
}i.s8embla^^e  of  a  body  of  men  for  the  purpose  of 
overturning  the  government  of  the  United  States 
in  New  Orleans  by  force?  Certainly  an  assem- 
blage in  force;  an  assemblage  prepared  and  in- 
tending k)  act  with  force ;  a  military  assemblage. 

The  decisions  theretofore  made  by  the  judges 
of  the  United  States,  are  then  declared  to  be  in 
conformity  with  the  principles  laid  down  by 
the  Supreme  Court.  Is  this  declaration  com- 
patible with  the  idea  of  departing  from  those 
opinions  on  a  point  within  the  contemplation 
of  the  court?  The  opinions  of  Judge  Paterson 
and  Judge  Iredell  are  said  **  to  imply  an  actual 
assembling  of  men,  though  they  rather  designed 
to  remark  on  the  purpose  to  which  the  force 
was  to  be  applied  than  on  the  nature  of  the 
force  itself."  This  observation  certainly  indi- 
cates that  the  necessity  of  an  assemblage  of  men 
wtis  the  fiarticular  point  the  court  meant  to  es- 
tablish, and  that  the  idea  of  force  was  never 
separated  from  this  assemblage. 

The  opinion  of  Judge  Chase  is  next  quoted 
with  approbation.  This  opinion,  in  ternLs,  re- 
quires thp  employment  of  force. 

After  stating  the  verbal  communications  said 
to  have  been  made  by  Mr.  Swartwout  to  Gen- 
eral Wilkinson,  the  court  says,  "  If  these  words 
import  that  the  government  of  New  Orleans 
was  to  Ihj  revolutionized  by  force,  although 
merely  as  a  step  to,  or  a  means  of,  executing 
some  greater  projects,  the  design  was  unques- 
tionably treasonable,  and  any  assemblage  of  men 
for  that  purpose  would  amount  to  a  levying  of 
war. " 

The  words  "  any  assemblage  of  men,"  if  con- 
strued to  affirm  that  any  two  or  three  of  the 
conspirators  who  might  hie  found  together  after 
this  plan  had  been  formed,  would  l^  the  act  of 
levying  war,  would  certainly  be  misconstrued. 
The  sense  of  the  expression  **  any  as.semblage  of 
484*]  *men,"  is  restricted  by  the  words  '*  for 
this  purpose."  Now,  could  it  be  in  the  con 
templation  of  the  court  that  a  body  of  men 
would  assemble  for  the  purpose  of  revolution- 
izing New  Orleans  by  force,  who  should  not 
themselves  be  in  force? 

After  noticing  some  difference  of  opinion 
among  the  judges  respecting  the  inaport  of  the 
words  said  to  have  been  used  by  Mr.  Swartwout, 
the  court  proceeds  to  observe,  "But  whether 
this  treasonable  intention  be  really  imputable  to 
the  plan  or  not,  it  is  admitted  that  it  must  have 
been  carried  into  execution  by  an  oi^en  assem- 
blage for  that  purpose,  previous  to  the  arrest  of 
the  prisoner,  in  onier  to  consummate  the  crime 
ti8  to  him." 

Could  the  court  have  conceived  "an  open 
assemblage,"  "for  the  purpose  of  overturning 
the  government  of  New  Orleans  by  force,"  "  to 
be  only  equivalent  to  a  secret  furtive  assemblage 
without  the  appearance  of  force." 

After  quoting  the  words  of  Mr.  Swartwout, 
from  the  affidavit,  in  which  it  was  stated  that 
Mr.  Burr  was  levying  an  army  of  7,000  men, 
and  observing  that  the  treason  to  be  inferred 
from  these  words  would  depend  on  the  inten- 
tion with  which  it  was  levied,  and  on  the  pro 
gress  which  had  been  made  in  levying  it,  the 
court  say,  * '  The  question,  then,  is,  whether  this 
evidence  proves  Colonel  Burr  to  have  advanced 
so  far  in  levying  an  army  as  actually  to  have 
assembled  them." 
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Actually  to  a.ssemble  an  army  of  7, (KM)  mvn  is 
unquestionably  to  place  those  who  are  so  ;is- 
sembled  in  a  state  of  open  force. 

But  as  the  mode  of  expression  used  in  tliis 
passage  might  be  misconstrued  so  far  as  lo 
countenance  the  opinion  that  it  would  b(* 
necessary  to  assemble  the  whole  army  in  ore  lev 
to  constitute  the  fact  ©f  levying  war,  the  court 
proceeds  to  say.  "It  is  argued  that  since  it 
cannot  be  necesssiry  that  the  whole  7,000  ni<*n 
should  be  assembled,  their  commencing  their 
march  by  detachments  to  the  place  of  rendez- 
vous must  be  sufficient  to  constitute  the  crime." 

"  This  position  is  correct  with  some  quali- 
fication. It  cannot  be  necessary  that  the  whole 
army  should  assemble,  and  that  the  various 
part<<  which  are  to  compose  it  should  hnw 
combined.  But  it  is  necessary  there  should  W 
an  actual  assemblage;  and,  therefore,  this  evi- 
dence should  make  the  fact  unequivocal. 

"The  traveling  of  individuals  to  the  place 
of  rendezvous  would,  perhaps,  not  be  sutti- 
cient.  This  would  be  an  equivocal  act,  and 
l«us  no  warlike  appearance.  The  meeting  of 
particular  bodies  of  men,  and  their  marching 
from  places  of  partial  to  a  place  of  general 
rendezvoiLs,  would  be  such  an  assemblage. " 

The  pasition  here  stated  by  the  counsel  for 
the  prosecution  is,  that  the  army  "commenc- 
ing its  march  by  detachments  to  the  place  of 
rendezvous,  (that  is,  of  the  arniy,)  must  be 
sufficient  to  constitute  the  crime."' 

This  position  is  not  admitted  by  the  court  to 
he  universally  corivct.  It  is  said  to  be  "cor- 
rect with  some  qualification."  What  is  timt 
qualification? 

*"  The  traveling  of  individuals  to  [*485 
the  place  of  i-endezvous"  (and  by  this  term  is 
not  to  be  understood  one  individual  by  him- 
self, but  several  individuals,  either  separately 
or  together,  but  not  in  military  form)  "  wouki, 
perhaps,  not  be  sufficient."  Why  not  suffi- 
cient ?  "Because?,"  says  the  court.  "  iliis 
would  be  an  equivocal  act,  and  lias  no  warlike 
appearance."  The  act,  then,  should  be  un- 
equivocal, and  should  have  a  warlike  appear- 
ance. It  must  exhibit,  in  the  words  of  Sir 
Mathew  Hale,  »pftiem  belli,  the  appeamnce  of 
war. 

This  construction  is  rendered  in  some  mea- 
sure necessary  when  we  observe  that  the  court 
is  qualifying  the  position,  "  Tliat  the  army 
commencing  their  march  by  detacihments  to 
the  place  of  rendezvous  must  l)e  sufficient  to 
constitute  the  crime."  In  qualifying  this  |M>si- 
tion  they  say,  "The  traveling  of  individual 
would,  ix?rhaps.  not  be  sufficient."  Now.  a 
solitary  individual  traveling  to  any  point,  with 
any  intent,  could  not,  without  a  totaJ  disregjird 
of  language,  be  termed  a  marching  detachment. 
The  court,  therefore,  must  have  contemplated 
several  individuals  traveling  together;  and  tlic 
words  being  used  in  reference  to  the  pt)siti(»n 
they  were  intended  to  qualify,  would  seem  to 
indicate  the  distinction  between  the  appear- 
ances attending  the  usual  movement  of  a  com- 
pany of  men  for  civil  purposes,  and  that  mil- 
itary movement  which  might,  in  correct  lan- 
guage, be  denominated  "  marching  by  detach- 
ments." 

The  court  then  prcxteeded  to  say,  "  The  meet- 
ing of  particular  bodies  of  men,  and  their 
marching  from  j)laces  of  partial  to  a  jilace  of 
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ij:eiifti*al  rendezvouH.  would  be  such  an  assem- 
lage." 

It  Ls  obvious,  from  the  context,  that  the 
court  must  have  intended  to  state  a  case  whicli 
would  in  itself  be  unequivocal,  because  it 
would  have  a  warlike  appearance.  The  case 
stated  is  that  of  distinct  bodies  of  men  assembling 
at  different  places,  and  cnarchln|]^  from  these 
places  of  partial  to  a  place  of  general  rendez- 
voas.  When  this  has  been  done,  an  assem- 
blage is  produced  which  would  in  itself  be  un- 
equivocal. But  when  is  it  done  ?  what  is  the 
assemblage  here  described?  The  asserhblage 
formed  of  the  dilferent  bodies  of  partial  at  a 
general  place  of  rendezvous.  In  describing  the 
mode  of  coming  to  this  assemblage,  the  civil 
term  "  traveling  "  is  dropped,  and  the  militar}^ 
term  "marching"  is  employed.  If  this  was 
intended  as  a  d<'tinition  of  an  assemblage  which 
would  amount  to  levying  war,  the  definition 
requires  an  assemblage  at  a  general  place  of 
rendezvous  composed  of  bodies  of  men  who 
had  previously  assembled  at  places  of  partial 
rendezvous.  But  this  is  not  intended  as  a 
definition,  for  clearly  if  there  should  be  ho 
places  of  partial  rendezvous,  if  troops  should 
embody  in  the  first  instance,  in  great  force  for 
the  purpose  of  subverting  the  government  by 
violence,  the  act  would  be  unequivocal,  it  would 
have  a  warlike  appearance,  and  it  would,  ac- 
cording to  the  opinion  of  the  Supreme  Court, 
properly  construed,  and  according  to  the  Eng- 
lish authorities,  amount  to  levying  war.  But 
this,  though  not  a  definition,  is  put  as  an  ex- 
ample ;  and  surelv  it  may  be  safely  taken  as  an 
example.  If  diflferent  bodies  of  men,  in  pursu- 
ance of  a  treasonable  design,  plainly  proved, 
.should  assemble  in  warlike  appearance  at 
places  of  partial  rendezvous,  and  should  march 
from  those  places  to  a  place  of  general  reudez- 
-486*J  vous,  it  is  difiicult  *to  conceive  how  such 
a  transaction  could  take  place  without  exhibiting 
the  appearance,  of  war,  without  an  obvious  dis- 
play ot  forc;e.  '  At  any  rate,  a  court,  in  stating 
generally  such  a  military  assemblage  as  would 
amount  to  levying  war,  and  having  a  case  be- 
fore them  in  which  there  was  no  assemblage 
whatever,  cannot  reasonably  be  understood,  m 
putting  such  an  example,  to  dispense  with  those 
appearances  of  war  which  seem  to  be  required 
by  the  general  current  of  authorities.  Cer- 
tainly they  ought  not  to  be  so  understood  when 
tliey  say,  in  express  terms,  that  "it  is  more 
safe,  as  well  as  more  consonant  to  the  prin- 
ciples of  our  constitution,  that  the  crime  of 
1  reason  should  not  be  extended  by  construction 
to  doubtful  cases;  and  that  crimes  not  already 
within  the  constitutional  definition,  should  re- 
<jeive  such  punishment  as  the  legislature  in  its 
wisdom  may  j>rov!de." 

After  this  analysis  of  the  opinion  of  the 
Supreme  Court,  it  will  be  observed,  that  the 
direct  question,  whether  an  assemblage  of  men 
which  might  be  construed  to  amount  to  a  levy- 
ing of  war,  must  appear  in  force  or  in  military 
form,  was  not  in  argument  or  in  fact  before  the 
court,  and  does  not  api)ear  to  have  been  in 
terms  decided.  The  opinion  seems  to  have  been 
drawn  without  particularly  adverting  to  this 
question,  and,  therefore,  up(m  a  transient  view 
of  particular  expressions,  might  inspire  the 
idea  that  a  display  of  force,  that  appearances  of 
war,  were  not  necessary  ingredients  to  consti- 
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tute  the  fact  of  levyhig  war.  But  upon  a 
more  intent  and  more  accurate  investigation  of 
this  opinion,  although  the  terms  force  and 
violence  are  not  employed  as  descriptive  of  the 
assemblage,  such  requisites  are  declared  to  l)e 
indispensable  as  can  scarcely  exist  without  the 
appearance  of  war,  and  the  existence  of  real 
force.  It  is  said  that  war  must  be  levied  in 
fact;  that  the  object  must  be  one  which  is  tol)e 
effected  by  force;  that  the  assemblage  must  be 
such  as  to  prove  that  this  is  its  object;  that  it 
must  not  be  an  equivocal  act,  without  a  warlike 
appearance ;  that  it  must  be  an  open  assemblage 
for  the  purpose  of  fofce.  In  the  course  of  this 
opinion,  decisions  are  quoted  and  approved, 
which  require  the  employment  of  force  to  con- 
stitute the  crime.  It  seems  extremely  difficult, 
if  not  impossible,  to  reconcile  these  various 
declarations  with  the  idea  that  the  Supreme 
Court  considered  a  secret,  unarmed  meeting,  al- 
though that  meeting  be  of  conspirators,  and 
although  it  met  witn  a  treasonable  intent,  as 
an  actual  levying  of  war.  Without  saying  that 
the  assemblage  must  be  in  force  or  in  warlike 
form,  they  express  themselves  so  as.  to  show 
that  this  idea  was  never  discarded,  and  thev 
use  terms  which  cannot  be  otherwise  satisfied. 

The  opinion  of  a  single  judge  certainly 
weighs  as  nothing  if  opposed  to  that  of  the 
Supreme  Court ;  but  if  he  was  one  of  the  judges 
who  assisted  in  framing  that  opinion,  if  wlule 
the  impression  under  which  it  was  framed  was 
yet  fresh  upon  his  mind,  he  delivered  an  opinion 
on  the  same  testimony,  not  contradictory  to  that 
which  had  been  given  by  all  the  judges  to- 
gether, but  showing  the  sense  in  which  he 
understood  terms  that  might  be  differently  ex- 
pounded, it  may  fairly  be  said  to  be  in  some 
measure  explanatory  of  the  opinion  itself. 

*To  the  judge  before  whom  the  charge  [*487 
against  the  prisoner  at  the  bar  was  first  brought, 
the  same  testimony  was  offered  with  that  which 
had  been  exhibited  before  the  Supreme  Court, 
and  he  was  required  to  give  an  opinion  in  al- 
most the  same  case.  Lpon  this  occasion,  he 
said,  "  War  can  only  be  levied  by  the  employ- 
ment of  actual  force.  Troops  must  be  em- 
bodied; men  must  be  assembled  in  order  to  levy 
war."  Again,  he  observed,  "  The  fact  to  lip 
proved  in  this  case,  is  an  act  of  public  notoriety. 
It  must  exist  in  the  view  of  the  world,  or  it 
cannot  exist  at  all.  The  assembling  of  forces  io 
levy  war  is  a  visible  transaction,  and  numbers 
must  witness  it." 

It  is  not  easy  to  doubt  what  kind  of  assem- 
blage was  in  the  mind  of  the  judge  who  used 
these  expressions,  and  it  is  to  be  recollected 
that  he  had  just  returned  from  the  Supreme 
Court,  and  was  speaking  on  the  very  facts  oii 
which  the  opinion  of  that  court  was  delivered. 

The  same  judge,  in  his  charge  to  the  grand 
jury  who  found  this  bill,  observed,  ' '  To  con- 
stitute the  fact  of  levying  war,  it  is  not  neces- 
sary that  hastilities  shall  have  actually  com- 
menced by  engaging  the  military  force  of  the 
United  States,  or  that  measures  of  violence 
against  the  government  shall  have  been  carried 
into  execution.  But  levying  war  is  a  fact,  in 
the  constitution  of  which  force  is  an  indispens- 
able Ingredient.  Any  combination  to  subvert, 
by  force,  the  government  of  tlie  United  Slat^, 
violently  to  dismember  the  union,  to  compel  a 
change  in  the  administration,  to  coerce  the  re- 
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ix^al  or  adoption  of  a  general  law.  in  a  conspir- 
acy to  levy  war,  and  if  the  conspiracy  be  car- 
ried into  effect  by  the  actual  employment  of 
force,  by  the  embodying  and  assembling  of  men 
for  the  purpose  of  executing  the  treasonable 
design  whi(*h  was  previoush'^  conceived,  it 
amounts  to  levying  of  war.  It  has  been  held 
that  arms  are  not  essential  to  levying  war  pro- 
vided the  force  asseml>led  be  sufficient  to  attain, 
or  perhaps  to  justify  attempting,  the  object 
without  them."  This  paragraph  is  immediately 
followed  by  a  reference  to  the  opinion  of  the 
Supreme  Court. 

It  requires  no  commentary  upon  these*  wonis 
to  show  that,  in  the  opinion  of  the  judge  who 
uttered  them,  an  assemblage  of  men  which 
should  constitute  the  fact  of  levymg  war  must 
be  an  assemblage  in  force,  and  that  he  so  under- 
stood the  opinion  of  the  Supreme  Court.  If  in 
that  opinion  there  may  be  found  in  some  pas- 
sages, a  want  of  precision,  and  indetiniteness  of 
expression,  which  has  occasioned  it  to  be  dif- 
ferently understood  by  different  p<»r8ons.  that 
may  well  be  accounted  for,  when  it  is  recollected 
that  in  the  particular  ctise  there  was  no  assem- 
blage whatever.  In  expoimding  that  opinion 
the  whole  should  be  taken  together,  and  in 
reference  to  the  particular  case  in  which  it  was 
delivered.  It  is,  however,  not  improbable  that 
the  misunderstanding  has  arisen  from  this  cir- 
f^umstance.  The  court,  unquestionably,  did 
not  consider  arms  as  an  indispensable  requisite 
to  levying  war;  an  assemblage  adapted  to  the 
object  might  be  in  a  condition  to  effect  or  to 
attempt  it  without  them.  Nor  did  the  court  con- 
4r88*J  sider  the  actual  application  *of  the  force 
to  the  object,  at  all  times,  an  indispensable  re- 
({ulsite ;  for  an  assemblage  might  be  in  a  condi- 
tion to  apply  force,  might  be  In  a  state  adapted 
tr>  real  war,  without  having  made  the  mtual 
application  of  that  force.  From  these  positions, 
which  are  to  be  found  in  the  opinion,  it  may 
have  been  inferred,  it  is  thought  Ux)  hastily, 
that  the  nature  of  the  assemblage  was  unimport- 
ant, and  that  war  might  be  considered  as  actu- 
ally levied  by  any  meeting  of  men,  if  a  criminal 
intention  can  be  miputed  to  them  by  testimony 
of  any  kind  whatever. 

It  has  been  thought  proper  to  discuss  this 
(question  at  large,  and  to  review  the  opinion  of 
the  Supreme  Court,  although  this  court  would 
be  more  disposed  to  leave  the  question  of  fact, 
whether  an  overt  act  of  levying  war  was  com- 
mitted on  BlennerhaAsett's  island  to  the  iury 
under  this  explanation  of  the  law,  and  to 
instruct  them,  that  unless  the  asvsemblage 
on  BIennerhass(*tt's  island  was  an  assemblage 
in  force;  was  a  military  afwemblage  in  a  con- 
dition to  make  war,  it  was  not  a  levying 
of  war,  and  that  they  could  not  construe  it  into 
an  act  of  war,  than  to  arrest  the  further  t(»8ti- 
mony  which  might  be  offered  to  connect  the 
prisoner  with  that  assemblage,  or  to  prove  the 
intention  of  those  who  assembled  together  at 
that  place.  This  point,  however,  is  not  to  be 
understood  as  decided.  It  will,  perhaps,  con- 
stitute an  essentia]  in({uiry  in  another  case. 

Before  leaving  the  opmion  of  the  Supreme 
Court  entirely  on  the  question  of  the  nature  of 
the  assemblage  which  will  constitute  an  act  of 
levying  war.  this  court  cannot  forbear  to  ask, 
why  is  an  assemblage  absolutely  required?  Is 
it  not  to  judge  in  some  measure  of  the  end  by 
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the  proportion  which  the  means  bear  to  thi* 
end?  Why  is  it  that  a  single  armed  individual, 
entering  a  l)oat  and  sailing  down  the  Ohio,  for 
the  avowed  purpose  of  attacking  New  Orleans, 
could  not  be  said  to  levy  war?  Is  it  not  that  he 
is  apparently  not  in  a  condition  to  levy  war?  If 
this  l»e  so,  ought  not  the  assemblage  to  furnish 
some  evidence  of  its  intention  and  capacity  to 
levy  war  before  it  can  amount  to  levying  war? 
And  ought  not  the  Supreme  Court,  when  speak- 
ing of  an  assemblage  for  the  purpose  of  effect- 
ing a  tre^iscmable  object  by  force,  be  understood 
to  indicate  an  assemblage  exhibiting  the  appear- 
ance of  force. 

The  definition  of  the  attorney  for  the  United 
States  deserves  notice  in  this  respect.  It  is, 
"  When  there  is  an  assemblage  of  men  con- 
vened for  the  purpose  of  effecting  by  force  a 
treasonable  object,  w^hich  force  is  meant  to  be 
employed  before  the  assembUge  disperses,  this 
is  treason." 

To  read  this  definition  without  adverting  to 
the  argument,  we  should  infer  that  the  asvseni- 
blage  was  itself  to  effect  b}-  force  the  treason- 
able object,  not  to  join  itself  to  some  other 
liodies  of  men,  and  then  to  effect  the  object  by 
their  combined  force.  Under  this  construction 
it  would  be  expected  the  appearance  of  the  as- 
semblage would  bear  some  proportion  to  the 
object,  and  would  indicate  the  intention.  At 
any  rate,  that  it  would  be  an  assembhige  in 
force.  This  construction  is  most  certainly  not 
that  which  was  intended,  but  it  serves  to  show 
that  general  *phrases  must  always  Ikj  [*4r80 
understood  in  reference  to  the  subject  matter, 
and  to  the  ^nend  principles  of  law. 

On  that  division  of  the  subject  which  respects 
the  merits  of  the  case  connected  with  the  plead- 
ings, two  points  are  also  made. 

1st.  That  this  indictment,  having  charged 
the  prisoner  with  levying  war  on  Blennerhas- 
sett's  island,  and  containing  no  other  overt  act, 
ciinnot  be  supported  by  proof  that  war  was 
levied  at  that  place  by  other  persons,  in  the 
absence  of  the  prisoner,  even  admitting  those 
persons  to  be  connected  with  him  in  one  com- 
mon treasonable  conspiracy. 

2d.  That  admitting  such  an  indictment 
could  be  supported  by  such  evidence,  the  pre- 
vious conviction  of  some  person  who  conmaitted 
the  act  which  is  said  to  amount  to  levying  war. 
is  indispensable  to  the  conviction  of  a  i)erson 
who  advised  or  procured  that  act. 

As  to  the  first  point,  the  indictment  contains 
two  counts,  one  of  which  charges  that  the  pris- 
oner, with  a  number  of  persons  unknown, 
levied  war  on  Blennerhassett's  island,  in  the 
county  of  Wood,  in  the  district  of  Virginia; 
and  the  other  adds  the  circumstance  of  their 
proceeding  from  that  island  down  the  river,  for 
the  purpose  of  seizing  New  Orleans  by  force. 

In  point  of  fact,  the  prisoner  was  not  on 
Blennerhassett's  island,  nor  in  the  county  of 
Wood,  nor  in  the  district  of  Virginia. 

In  considering  this  point  the  court  is  led  first 
to  inquire  whether  an  indictment  for  levving 
war  must  specify  an  overt  act,  or  wouUl  be 
sufficient  if  it  merely  charged  the  prisoner  in 
general  terms  with  having  levied  war,  omitting 
the  expression  of  place  or  circumstance. 

The  place  in  which  a  crime  was  committed 
is  essential  to  an  indictment,  were  it  only  to 
show  tlie  jurisdiction  of  the  court.     It  !*«  also 
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csst'ntial  for  the  purpose  of  enabling  the  prisoner 
to  make  his  defense.  Tliat,  at  common  law, 
an  indictment  would  have  been  defective  which 
did  not  mention  the  place  in  which  the  crime 
wa.H  committed,  can  scarcely  be  doubted.  For 
this,  it  is  sufficient  to  refer  to  Hawkith\  b.  2y  c. 
'■ir>,  uteH.  SJf,  and  r.  23,  r^fci.  91.  This  necessity 
is  rendered  the  stronger  by.  the  constitutional 
provision  that  the  offender  **  shall  l>e  tried  in 
the  state  and  district  wherein  the  crime  shall 
have  been  committed,"  and  by  the  act  of  Con- 
grc*  whi<;h  requires  that  twelve  petty  jurors  at 
least  shall  be  summoned  from  the  county  where 
the  offense  was  committed. 

A  description  of  the  particular  manner  in 
which  the  war  was  levied  seems  also  essential 
to  enable  the  acciLsed  to  make  his  defense.  The 
law  does  not  expect  a  man  to  be  prepared  to 
defend  everj-  act  of  his  life  which  may  be  sud- 
denly and  without  notice  alleged  against  him.  In 
common  justice,  the  particular  fact  with  which 
he  is  charged  ought  to  be  stated,  and  stated  in 
such  a  manner  afl  to  afford  a  reasonable  certainty 
of  the  nature  of  the  accusation,  and  the  circum- 
stances which  will  be  adduced  against  him. 
The  general  doctrine  on  the  subject  of  indict- 
ments Is  full  to  this  point,  rhster,  p.  149, 
speaking  of  the  treason  of  compassing  the 
King's  death,  says,  "  From  what  has  been  said 
it  foTloweth  that  in  every  indictment  for  this 
490*]  species  of  treason,  jmd  indeed  *for 
levying  war  and  adhering  to  the  King's  ene- 
mies, an  overt  act  must  he  alleged  and  proved. 
For  the  overt  act  is  the  charge  to  which  the  pris- 
oner must  apply  his  defense." 

In  p.  220,  Foster  repeats  this  declaration.  It 
s  also  laid  down  in  Hawk,  b.  8,  e.  17,  sect.  29; 
I  Hale,  121;  1  EaM,  116,  and  by  the  other 
authorities  cited,  especially  Vav^han's  Case. 
In  corroboration  of  this  opinion,  it  mav  be  ob- 
served, that  treason  can  only  be  establushed  by 
the  proof  of  overt  acts,  and  that  by  the  common 
law  as  well  as  by  the  statute  of  7  of  William 
III.  those  overt  acts  onlj  which  are  charged  in 
the  indictment  can  be  given  in  evidence,  unle.ss, 
|)erhaps,  as  corroborative  testimony  after  the 
overt  acts  are  proved.  That  clause  in  the  con- 
stitution, too,  which  says  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right 
' '  to  be  informed  of  the  nature  and  cause  of  the 
accusation,"  is  considered  as  having  a  direct 
bearing  on  this  point.  It  secures  to  him  such 
information  as  will  enable  him  to  prepare  for 
his  defense. 

It  seems,  then,  to  be  perfectly  clear,  that  it 
would  not  be  sufficient  for  an  indictment  to. 
allege  generally  that  the  accused  had  levied 
war  against  the  United  States.  The  charge 
must  be  more  particularly  specified  by  laying 
what  is  termed  an  overt  act  of  levying  war. 
The  law  relative  to  an  appeal,  as  cited  from 
Stamford,  is  strongly  corroborative  of  this 
opinion. 

If  it  be  necessiiry  to  specify  the  charge  in  the 
indictment,  it  would  seem  to  follow,  irresist- 
ibly, that  the  charge  must  be  proved  as  laid. 

All  the  authorities  which  require  an  overt 
act,  require  also  that  this  overt  act  should  be 
proved.  The  decision  in  Vaughan's  Case  is 
particularly  in  point.  Might  it  be  other^i'ise, 
tlie  charge  of  an  overt  act  would  be  a  mischief 
instead  of  an  advantage  to  the  accu«*d  It 
wouhl  lead  him  from  the  true  cause  and  nature 
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of  the  accusation  instead  of  informing  him  re- 
specting it. 

But  it  is  contended  on  the  part  of  the  prose- 
cution that,  although  the  accused  had  never 
been  with  the  party  which  assembled  at  Blen- 
nerhassett's  island,  and  w&s,  at  the  time,  at  a 
a  great  distance,  and  in  a  different  state,  he 
was  yet  legally  present,  and,  therefore,  may 
properly  be  charged  in  the  indictment  as  being 
present  in  fact. 

It  is,  therefore,  necessary  to  inquire  whether 
in  this  case  the  doctrine  of  constructive  presence 
can  apply. 

It  18  conceived  by  the  court  to  be  possible 
that  a  person  may  be  concerned  in  fi  treason- 
able conspiracy,  and  yet  be  legally,  as  well  us 
actually  al>sent,  while  some  one  act  of  the  trea- 
.son  is  perpetrated.  If  a  rebellion  should  be  so 
extensive  as  to  spread  through  every  state  in 
the  union,  ij  will  scarcely  l^  contended  that 
every  individual  concemea  in  it  is  legally  pres- 
ent at  every  overt  act  committed  in  tiie  course 
of  that  rebellion.  It  would  be  a  very  violent 
presumption  indeed,  too  violent  to  be  made 
without  clear  authority,  to  presume  that  even 
the  chief  of  the  rebel  army  was  legally  present  at 
every  such  overt  act.  Ii  the  main  rebel  army 
with  the  chief  at  its  head,  should  be  prosecuting 
war  at  one  extremity  of  our  territory,  say  in  New 
Hampshire,  if  this  chief  should  be  there  cap- 
tured and  sent  to  the  other  extremity  for  the  pur- 
pose of  *trial,  if  his  indictment,  instead  [*401 
of  alleging  an  overt  act  which  was  true  in  point 
of  fact,  should  allege  that  he  had  assembled 
some  small  party,  which,  in  truth,  he  had  not 
seen,  and  had  levied  war  by  engaging  in  a 
skirmish  in  Georgia  at  a  time  when  in  reality 
he  was  fighting  a  battle  in  New  Hampshire,  if 
such  evidence  would  support  such  an  indict- 
ment, by  the  fiction  that  he  was  legally  present 
though  really  absent,  all  would  ask  to  what 
purpose  are  those  provisions  in  the  constitution 
which  direct  the  place  of  trial,  and  ordain  that 
the  accused  shall  be  informed  of  the  nature  and 
cause  of  the  accusation? 

But  that  a  man  may  be  legally  alisent  who 
has  counselled  or  procured  a  treasonable  act,  is 
proved  by  all  those  books  which  treat  upon  the 
subject,  and  which  concur  in  declaring  that 
such  a  |)erson  is  a  principal  traitor,  not  iScause 
he  was  legally  present,  but  because  in  treason 
all  are  principals.  Yet  the  indictment,  upon 
general  principles,  would  charge  him  according 
to  the  truth  of  the  case.  Lord  Coke  says:  *'  If 
many  conspire  to  levy  war,  and  some  of  them 
do  levy  the  same  according  to  the  conspiracy, 
this  is  high  treason  in  all."  Why?  Because  all 
were  legally  present  when  the  war  was  levied? 
No.  **  For  in  treason,"  continues  Lord  Coke. 
"  all  be  principals,  and  war  is  levied."  In  this 
case  the  indictment,  reasoning  from  analog}*, 
would  not  charge  that  the  absent  conspirators 
were  present,  but  would  state  the  truth  of  the 
case.  If  the  conspirator  had  done  nothing 
which  amounted  to  levying  of  war,  and  if,  by 
our  constitution,  the  doctrine  that  an  accessory 
becomes  a  principal  be  not  adopted,  in  conse- 
quence of  which  the  conspirator  could  not  be 
condemned  under  an  indictment  stating  the 
truth  of  the  case,  it  would  be  going \ery  far  u* 
say  that  this  defect,  if  it  be  termed  one.  may 
be  cured  by  an  indictment  stating  the  case  un- 
truly. 
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Tliis  doctrine  of  Lord  Coke  has  been  adopted 
l»v  all  sub^sequent  writers;  and  it  is  generally 
hi  id  down  in  the  English  books,  that  whatever 
will  make  a  man  an  accessor}-  in  felony,  will 
make  him  a  principal  in  treason;  but  it  is  no- 
where sujri^ested  that  he  is  bv  construction  to 
h(»  considered  as  present  wlien  in  point  of  fact 
he  was  absent. 

Foster  has  been  particularly  quoted,  and  cer- 
hiinly  he  is  precisely  in  point.  "It  is  well 
known."  says  Foster^  "  that  in  the  language  of 
I  he  law  there  are  no  accessories  in  high  trejison ; 
41 11  are  ])rincipals.  P^very  instance  of  incite- 
ment, aid.  or  protection,  which  in  the  case  of 
felony  will  .render  a  man  an  accessory  before  or 
lifter  the  fact,  in  the  case  of  high  trejison, 
whether  it  l)e  treason  at  common  law  or  by  stat- 
ute, will  make  him  a  principal  in  treason. 
The  cases  of  incitement  and  aid  are  ctises  put 
:is  examples  of  a  man's  liecoming  a  principal 
in  treason,  not  because  he  was  legally  present, 
but  by  force  of  that  maxim  in  the  common  law, 
that  whatever  will  render  a  man  an  accessorj'^ 
l(»  common  law  will  render  him  a  principal  in 
ti-eason.  In  other  passages  the  words  "com- 
mand" or  "procure"  are  used  to  indicate  the 
>iime  state  of  things,  that  Is,  a  treasonable  as- 
Minblagc  pnMluced  by  a  man  who  is  not  him- 
M'lf  in  that  assemblage. 

In  point  of  law,  then,  the  man  who  incites, 
-W!i*l  aids,  or  procures  a  treasonable  *act,  is 
not.  merely  in  consequence  of  that  incitement, 
aid  or  pnxnirement,  legally  present  when  that 
.:ict  is  committed. 

If  it  do(»s  not  result  from  the  nature  of  the 
4-rime,  that  all  who  are  concerned  in  it  are  le- 
irally  present  at  every  overt  act,  then  each  case 
«leiM»nds  upon  its  own  circumstances,  and  to 
judge  how  far  the  circumstances  of  any  case 

<  an  make  him  legally  present  who  Is  in  fact  ab- 
s<'ut.  the  doctrine  of  constructive  presence  must 
U'  examined. 

Hale,  in  his  M  r*fK  p.  615,  savs:  "Regtilarly 
no  man  can  Ix'  a  principal  in  felony  unless  he 
be  present."  In  the  same  page  he  says;  "An 
accessory  before,  is  he  that  being  absent  at  the 
lime  of  the  felony  committed,  doth  yet  procure, 
•counsel,  or  command  another  to  commit  a  fel- 
i)ny."  The  books  are  full  of  passages  which 
^hit4'  this  to  be  the  law.  Foster,  In  showing 
wliat  acts  of  concurrence  will  make  a  man  a 
principal,  says,  "  He  must  l)e  present  at  the 
I M*rpt*trat ion,  otherwise  he  can  be  no  more  than 
-in  accessory  liefore  the  fact." 

These  strong  distinctions  would  \ye  idle,  at 
jiny  rate  they  would  be  inapplicable  to  treason, 
if  they  were  to  l>e  entirely  lo.st  in  the  doctrine 
of  <*ou.Htructive  prest»uce. 

Poster  adds,  y.  S^O:  "When  the  law  requireth 
ilie  pres(»nce  of  the  accomplice  at  the  i)erpetra- 
iif>n  of  the  fact  in  order  to  render  him  a  prin- 
^•ilMil.  it  doth  not  require  a  strict  actual  imme- 
diate presence,  such  a  presence  as  would  make 
him  an  eye  or  ear  witness  of  what  passeth." 
The  terms  used  by  Foster  are  such  as  would  be 
vniployed  by  a  man  intending  to  show  the 
iiKressity  that  the  absent  person  should  be  near 
at  hand,  although,  from  the  uatun'of  the  thing, 
no  pn»ci.se  distance  couUi  lie  marked  out.  An 
insp<»ction  of  the  cases  from  which  Foster  drew 
this  iwneral  principle  will  serve  to  illustrate  it. 
<See  IfnUj,  4,i9.)  In  all  these  cases,  put  by  Hale, 
the  whole  party  set  out  together  to  cominit  the 
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very  fact  charged  in  the  indictment,  or  to  com- 
mit some  other  unlawful  act,  in  which  they  are 
all  to  be  personally  concerned  at  the  same  time 
and  place,  and  are,  at  the  very  time  when  the 
criminal  fact  is  committed,  near  enough  to  give 
actual  personal  aid  and  assistance  to  the  man 
who  perpetrated  it.  Hale,  in  p.  449,  giving  the 
reason  for  the  decision  in  the  case  of  the  Lf>rd 
Dacres,  says:  "  They  all  came  with  an  intent  to 
steal  the  deer,  and,  consequently,  the  law  sup- 
poses that  they  came  all  with  the  intent  to  op- 
pose all  that  should  hinder  them  in  that  design." 
The  original  case  says  this  was  their  resolution. 
This  oi)p<isition  would  be  a  personal  opposition. 
This  ciise,  even  as  stated  by  Hale,  would  clearly 
not  comprehend  any  man  who  entered  into  the 
combination,  but  who,  instead  of  going  to  the 
park  where  the  murder  was  committed,  should 
not  set  out  with  the  others,  .should  go  to  a  dif- 
ferent park,  or  should  even  lose  his  wav.  (See 
Hale,  534.) 

In  both  the  cases  here  stated,  the  persons 
actually  set  out  together,  and  were  near  enough 
to  assist  in  the  commission  of  the  fact.  That 
in  the  case  of  Pudsy  the  felony  was,  as  stated 
by  Hale,  a  different  felony  from  that  originally 
intended,  is  unimportant  in  regard  to  the  par- 
ticular principle  now  under  consideration,  so 
far  as  respected  distance;  as  respected  capacity 
to  assist  in  casc^  of  resistance,  it  is  the  same  as 
if  the  *robbery  had  been  that  which  [*493 
was  originally  designed.  The  case  in  the  ori  ginal 
report  shows  that  the  felony  committed  was  in 
fact  in  pursuance  of  that  originally  designed. 
Foster,  350,  plainly  supposes  the  same  particular 
design,  not  a  general  design  composed  of  many 
particular  distinct  facts.  lie  suppo.ses  them  to  be 
co-operating  with  respect  to  that  particular  de- 
sign. This  may  be  illustrated  by  a  case  which  is 
perhaps  common.  Suppose  a  band  of  robbers 
confederated  for  the  general  purpose  of  robbing. 
They  set  out  together,  or  in  parties,  to  rob  a 
particular  individual,  and  each  performs  the 
part  assigned  to  him.  Some  ride  up  to  the  in- 
dividual and  demand  his  purse,  others  watch 
out  of  sight  to  inter(;ept  those  who  might  be 
coming  to  assist  the  man  on  whom  the  robber>' 
is  to  be  committed.  If  murder  or  robbery  act- 
ually take  place,  all  arc  princi])a1s,  and  all.  in 
construction  of  law,  are  present.  But  suppo.se 
thev  set  out  at  the  sjmie  time,  or  at  different 
times,  by  different  roads,  to  attack  and  rob  dif- 
ferent individuals  or  different  companies;  to 
commit  distinct  acts  of  robbery.  It  has  never 
been  contended  that  thase  who  committed  one 
act  of  roblwry,  or  who  failed  altogether,  were 
constructively  present  at  the  act  of  those  who 
were  associated  with  them  in  the  common  ob- 
ject of  robbery,  who  were  to  share  the  plunder, 
but  WHO  did  not  a.ssist  at  the  particular  fact.  They 
do  indeeil  belong  to  the  general  party,  but  they 
are  not  of  the  particularparty  which  committed 
this  fact.  Foster  concludes  this  subject  by  ob- 
serving, that  "in  order  to  render  a  person  an  ac- 
complice and  a  principal  in  felony,  he  must  b<* 
aiding  and  alx'tting  at  the  fact,  or  ready  to  afford 
assistance  if  necres-sary."  That  is,  at  the  partic- 
ular fact  which  is  charged,  he  mast  be  ready  to 
render  assistance  to  those  who  are  cf)mmitting 
that  particular  fact;  he  must,  as  is  stated  by 
Hawkins,  be  ready  to  give  immediate  and  direct 
assistance. 

All  the  C44ses  to  be  found  in  the  books  go  to 
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the  same  point.     Let  them  be  applied  to  that 
under  consideration. 

Tho  whole  treason  laid  in  this  indictment  is 
the  levying  of  war  in  Blennerhassett's  island, 
and  the  whole  question  to  which  the  inquiry  of 
the  court  is  now  directed  is,  whether  the  pris- 
oner was  legally  present  at  that  fact. 

I  say  this  is  the  whole  question,  because  the 
prisoner  can  only  be  convicted  on  the  overt  act 
laid  in  the  indictment.  With  respect  to  this 
prosecution,  it  is  as  if  no  other  overt  act  existed. 
If  other  overt  acts  can  be  inquired  into,  it  is 
for  the  sole  purpose  of  proving  the  particular 
fact  charged;  it  is  as  evidence  of  the  crime 
consisting  of  this  particular  fact,  not  as  estab- 
lishing the  general  crime  by  a  distinct  fact. 

The  counsel  for  the  prosecution  have  charged 
those  engaged  in  the  defense  with  considermg 
the  overt  act  as  the  treason,  whereas  it  ought  to 
be  considered  solely  as  the  evidence  of  the  trea- 
son ;  but  the  counsel  for  the  prosecution  seem 
themselves  not  to  have  sufficiently  adverted  to 
this  clear  principle,  that  though  the  overt  act 
may  not  be  itself  the  treason,  it  is  the  sole  act 
of  that  treason  which  can  produce  conviction. 
It  is  the  sole  point  in  issue  between  the  parties. 
494*]  And  the  onlv  division  *of  that  point,  if 
the  expression  be  allowed,  which  the  court  is 
now  examining,  is  the  constructive  presence  of 
the  prisoner  at  the  fact  charged. 

To  return,  then,  to  the  application  of  the 
cases. 

Had  the  prisoner  set  out  with  the  party  from 
Beaver  for  Blennerbassett's  island,  or,  perhaps, 
had  he  set  out  for  that  place,  though  not  from 
Beaver,  and  had  arrived  in  the  island,  he  would 
have  been  present  at  the  fact;  had  he  not  arrived 
in  the  island,  but  had  taken  a  position  near 
enough  to  co-operate  with  those  on  the  island, 
to  assist  them  in  any  act  of  hostility,  or  to  aid 
them  if  attaciked,  the  question  whether  he  was 
constructively  present  would  be  a  question  com- 
pounded of  law  and  fact,  which  would  be  de- 
cided by  the  jury,  with  the  aid  of  the  court,  so 
far  as  respected  the  law.  In  this  case  the  ac- 
cused would  have  been  of  the  particular  party 
a&sembled  on  the  island,  and  would  have  been 
associated  with  them  in  the  particular  act  of 
levying  war  said  to  have  been  committed  on  the 
island. 

But  if  he  was  not  with  the  partj'  at  any  time 
before  they  reached  the  island;  if  he  did  not 
join  them  there,  or  intend  to  join  them  there; 
if  his  personal  co-operation  in  the  general  plan 
was  to  be  afforded  elsewhere,  at  a  great  distance, 
in  a  different  state;  if  the  overt  act*  of  treason 
to  be  performed  by  him  were  to  be  distinct  overt 
acts,  then  he  was  not  of  the  particular  party 
assembled  at  Blenuerhassett's  island,  and  wa* 
not  constructively  present,  aiding  and  assisting 
in  the  particular  act  which  was  there  committed. 

The  testimony  on  this  point,  so  far  as  it  has 
been  delivered,  is  not  equivocal.  There  is  not 
only  no  evidence  that  the  accused  was  of  the 
particular  party  which  assembled  on  Blenuer- 
hassett's Island,  but  the  whole  evidence  shows 
he  was  not  of  that  party. 

In  felony,  then,  admitting  the  crime  to  have 
been  completed  on  the  island,  and  to  have  been 
advised,  procured,  or  commanded  by  the  ac- 
cn.sed,  he  would  have  been  incontestably  an 
accessory,  and  not  a  principal. 

But  in  treason,  it  is  said,  the  law  is  otherwise, 
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because  tlie  theatre  of  action  is  more  extensive. 

This  reasoning  applies  in  England  a.s  strongly 
as  in  the  United  States.  While  in  '15  and  *4r> 
the  family  of  Stuart  sought  to  regain  the  crown 
they  haa  forfeited,  the  struggle  w^as  for  ihe 
whole  kingdom ;  yet  no  man  was  ever  conttid- 
ered  as  legally  present  at  one  place,  when  actu- 
ally at  another;  or  as  aiding  in  one  transaction, 
while  actually  employed  in  another. 

With  the  perfect  knowledge  that  the  whole 
nation  may  be  the  theatre  of  action,  the  En«r- 
lish  books  unite  in  declaring,  that  he  wlio  coun 
sels,  JDrocures,  or  aids  treason,  is  guilty  acce»»- 
sorily,  and  solely  in  virtue  of  the  common  law 
principle,  that  what  will  make  a  man  an  acces 
sory  in  felony  makes  him  a  principal  in  treason. 
So  far  from  considering  a  man  as  constructively 
present  at  every  overt  act  of  the  general  trea.sfm 
in  which  he  may  have  been  concerned,  the 
whole  doctrine  of  the  books  limits  the  proof 
against  him  to  those  |)articular  overt  acts  of 
levying  war  with  which  he  is  cliarged.     ' 

♦What  would  be  the  effect  of  a  differ-  [*49^ 
ent  doctrine?  Clearly  that  which  ha&  lieen 
stated.  If  a  person  levying  war  in  Kentuck\ 
may  be  said  to  be  constructively  present  and  as- 
sembled with  a  party  carrying  on  war  in  Vir- 
ginia, at  a  great  distance  froiii  him.  then  he  i^ 
present  at  every  overt  act  performed  anywhere: 
he  may  be  tried  in  any  state  on  the  continent, 
where  any  overt  act  has  been  committed ;  he  may 
be  proveS  to  be  guilty  of  an  overt  act  laid  iiii 
the  indictment  in  which  he  had  no  personal 
participation,  by  proving  that  he  advised  it,  or 
that  he  committed  other  acts. 

This  is,  perhaps,  too  extravagant  to  be  in 
terms  maintained.  Certainly  it  cannot  be  sup- 
ported by  the  doctrines  of  the  English  law. 

The  opinion  of  Judge  Paterson,  in  MifrJieirtc 
CfMe,  has  been  cited  on  tliis  point.  /  Dtiil. 
34s. 

The  indictment  is  not  specially  stated;  but 
from  the  case  as  rej)orted,  it  must  have  l)een 
either  general  for  levying  war  in  the  county  of 
Alleghany,  and  the  overt  act  laid  must  have 
been  the  assemblage  of  men  and  levying  of  war 
in  that  county;  or  it  must  have  given  a  particu- 
lar detail  of  the  treasonable  transactions  in  that 
county.  The  first  supposition  is  the  most  prob- 
able ;  but  let  the  indictment  l)e  in  the  one  form 
or  the  other,  and  the  result  in  the  same.  Tht- 
facts  of  the  case  are,  that  a  large  body  of  men. 
of  whom  Mitchell  was  one,  assembled  at  Brad- 
dock's  field,  in  the  county  of  Alleghany,  for 
the  purpose  of  committing  acts  of  violence  at 
Pittsburgh.  That  there  was  also  an  assemblage 
at  a  different  time  at  Couches  fort,  at  which  the 
prisoner  also  attended.  The  general  and  avowal 
object  of  that  meeting  was  to  concert  measures 
for  resisting  the  execution  of  a  public  law.  At 
Couches  fort  the  r&solution  was  taken  to  attack 
the  house  of  the  inspector,  and  the  body  then- 
assembled  marched  to  that  house  and  attacketl 
it.  It  was  proved  by  the  competent  number  of 
witnesses,  tliat  he  was  at  Couches  fort  armed; 
that  he  offered  to  reconnoitre  the  house  to  Ix* 
attacked ;  that  he  marched  with  the  insurgents 
towards  the  house;  that  he  was  with  them 
after  the  action,  attending  the  Ixxiy  of  one  of 
his  comrades  who  was  killed  in  it;  one  witnt*s 
swore  positively  that  he  was  present  at  the 
burning  of  the  house,  and  a  second  wituen^^ 
said  that  ' '  it  ran  in  his  head  that  he  bad  seen 
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him  there."  That  a  doubt  should  exist  in  such 
a  case  as  this,  is  strong  evidence  of  the  necessity 
that  the  overt  act  should  be  unequivocally 
proved  by  two  witnesses. 

But  what  was  the  opinion  of  the  judge  in 
this  case?  Couches  fort  and  Neville's  house 
being  in  the  same  county,  the  iissemblage  hav- 
ing been  at  Couches  fort,  and  the  resolution  to 
attack  the  house  having  been  there  taken,  the 
body  having  for  the  avowed  purpose  moved  in 
execution  ot  that  resolution  towards  the  house 
to  be  attacked,  he  inclined  to  tliink  that  the  act 
of  marching  was  in  itself  levying  war.  If  it 
was,  then  the  overt  act  laid  in  the  indictment 
was  consummated  by  the  assemblage  at  Couches, 
and  the  marching  from  thence,  and  Mitchell 
was  proved  to  be  guilty  by  more  than  two  posi- 
tive witnesses.  But  without  deciding  this  to 
be  the  law,  he  proceeded  to  consider  the  meet- 
490*]  ing  *at  Couches,  the  immediate  marching 
to  Neville's  hoiLse,  and  the  attack  and  burning  of 
the  house,  as  one  transaction.  Mitchell  was 
proved  by  more  than  two  positive  witnesses 
to  have  been  in  that  transaction,  to  have  taken 
an  active  part  in  it,  and  the  judge  declared  it 
t-o  be  unnecessary  that  all  should  have  seen  him 
at  the  .same  time  and  place. 

But  suppose  not  a  single  witness  had  proved 
Mitchell  to  have  been  at  Couches,  or  on  the 
march,  or  at  Neville's.  Suppose  he  had  been 
at  the  time  notoriously  absent  in  a  different 
state.  Can  it  be  believed  by  any  person  who 
observes  the  caution  with  which  Judge  Patter- 
son required  the  constitutional  proof  of  two 
witnesses  to  tlie  same  overt  act,  that  he  would 
have  said  Mitchell  was  constructively  present, 
and  might,  on  that  straining  of  a  legal  fiction, 
lie  found  guilty  of  treason?  Had  he  delivered 
such  an  opinion,  what  would  have  been  the 
language  of  this  country  respecting  it?  Had  he 
given  this  opinion,  it  would  have  required  all 
the  correctness  of  his  life  to  strike  his  name 
from  that  bloody  list  in  which  the  name  of  Jef- 
feries  is  enrolled. 

But  to  estimate  the  opinion  in  MitcluWs  Cfute, 
let  its  circumstances  be  transferred  to  Burr*s 
Case,  Suppose  the  body  of  men  assembled  in 
Blennerhassett's  island  had  previously  met  at 
some  other  place  in  the  same  county,  and  that 
Burr  had  been  proved  to  be  with  them  by  four 
witnesses;  that  the  resolution  to  march  to  Blen- 
nerhassett's island  for  a  treasonable  purpose  had 
been  there  taken ;  that  he  had  been  seen  on  the 
march  with  them;  that  one  witness  had  seen 
him  on  the  island ;  that  another  thought  he  had 
seen  him  there;  that  he  had  been  seen  with  the 
I>arty  directly  after  leaving  the  island;  that  this 
indictment  had  charged  the  levying  of  war  in 
Wotxi  county  generally;  the  cases  would  then 
have  been  perfectly  parallel,  and  the  decisions 
would  have  been  the  same. 

In  conformity  with  principle  and  with  author- 
ity, then,  the  prisoner  at  the  bar  was  neither  legally 
nor  actually  present  at  Blennerhassett's  island; 
and  the  court  is  strongly  inclined  to  the  opin- 
ion, that,  without  proving  an  actual  or  legal 
presence  by  two  witnesses,  the  overt  act  laid  in 
this  indictment  cannot  be  proved. 

But  this  opinion  is  controverted  on  two 
grounds. 

The  first  is,  that  the  indictment  does  not 
charge  the  prisoner  to  have  been  present. 

The  second,  that  although  he  was  absent, 
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yet,  if  he  cttused  the  assemblage,  he  may  Ik* 
indicted  as  being  present,  and  convicted  on  evi- 
dence that  he  caused  the  treasonable  act. 

The  first  position  is  to  be,  decided  by  the 
indictment  itself.  The  court  understands  the 
allegation  differently  from  the  attorney  for  the 
United  States.  The  court  understands  it  to  be 
directly  charged,  that  the  prisoner  did  assemble 
with  the  multitude,  and  did  march  with  them. 
Nothing  will  more  clearly  test  this  construction 
than  putting  the  case  into  a  shape  which  it  may 
possibly  take.  Suppose  the  law  to  be  that  thV 
indictment  would  be  defective  unless  it  alleged 
the  presence  of  the  *person  indicted  at  [*4&7 
the  act  of  treason.  If  upon  a  special  verdict  facts 
should  be  found  which  amounted  to  a  levying 
of  war  by  the  accused,  and  his  counsel  should 
insist  that  he  could  not  be  condemned  because 
the  indictment  was  defective  in  not  charging 
that  he  was  himself  one  of  the  assemblage 
which  constituted  the  treason,  or  because  it 
alleged  the  procurement  defectively,  would  the 
attorney  admit  this  construction  of  his  indict- 
ment to  be  correct  ?  I  am  persuaded  that  he 
would  not,  and  that  he  ought  not  to  make  su<*h 
a  concession.  If,  after  a  verdict,  the  indict- 
ment ought  to  be  construed  to  allege  that  the 
prisoner  was  one  of  the  assemblage  at  Blenner- 
hassett's island,  it  ought  to  be  so  count  rued 
now.  But  this  is  unimt)orti\nt,  for  if  the  in- 
dictment alleges  that  the  prisoner  procured  the 
assemblage,  that  procurement  becomes  part  of 
the  overt  act,  and  must  be  proved  as  will  be 
shown  hereafter. 

The  second  position  is  founded  on  7  JLtl<\ 
214,  28S,  and  1  Eaat,  12.1, 

While  I  declare  that  this  doctrine  contradicts 
every  idea  I  had  ever  entertained  on  the  sub- 
ject of  indictments,  since  it  admits  that  one 
case  may  be  stated,  and  a  very  different  case^ 
may  be  proved,  I  will  acknowledge  that  it  is 
countenanced  by  the  authorities  adduced  in  it« 
support.  To  counsel  or  advise  a  trea.si)nable 
assemblage,  and  to  be  one  of  that  assemblage, 
are  certainly  distinct  acts,  and,  therefore,  tmglit 
not  to  be  charged  as  the  same  act.  The  great 
objection  to  this  mode  of  proceeding  is,  that  the 
proof  essentially  varies  from  the  charge  in  the 
character  and  es.sence  of  the  offense,  and  in  the 
testimony  by  which  the  accused  is  to  defend 
himself.  *  Tliese  dicta  of  Lord  Hale,  therefore, 
t^ken  in  the  extent  in  which  they  are  under- 
stood by  the  counsel  for  the  United  States, 
seem  to  be  repugnant  to  the  declarations  we 
find  everywhere,  that  an  overt  act  must  be  laid, 
and  must  be  proved.  No  case  is  cited  by  Hale 
in  support  of  them,  and  I  am  stnmgly  iuclineil 
to  the  opinion  that,  had  the  public  received  his 
corrected,  instead  of  his  original  manuscript, 
they  would,  if  not  expunged,  have  been  re- 
strained in  their  application  to  cases  of  a  par- 
ticular descnption.  Laid  down  generally,  and 
applied  to  all  cases  of  treason,  they  are  repug- 
nant to  the  principles  for  which  Hale  contends, 
for  which  all  the  elementary  writers  contend, 
and  from  which  courts  have  in  no  ca.*;e,  either 
directly  reported,  or  referred  to  in  the  liooks. 
ever  departed,  "l^hese  principles  are,  that  the 
indictment  must  give  notice  of  the  offense;  that 
the  accused  is  only  bound  to  answer  the  particu- 
lar charge  which  the  indictment  contains,  and 
that  the  overt  act  laid  is  that  particular  charge. 
Under  such  circumstances,  it  is  only  doing  jus- 
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lice  to  Halo  to  (>.\aniine  his  dt'cta,  and  if  thej' 
will  admit  of  being  understood  in  a  limited 
sense,  not  repugnant  to  his  own  doctrines,  nor 
to  the  general  principles  of  law,  to  understand 
them  in  that  sense. 

"If  many  conspire  to  counterfeit,  or  counsel 
or  alx't  it,  and  one  of  them  doth  the  fact  upon 
I  hat  (Counselling  or  conspiracy,  it  is  treason  in 
all,  and  they  ma}^  l)e  all  indicted  for  counter- 
feiting generally  witliin  the  statute,  for  in  such 
vHnv,  in  treason,  all  are  principals." 

This  is  laid  down  as  applicable  singly  to  the 
trejtson  of  counterfeiting  the  coin,  and  fs  not  ap- 
-1-08*]  plied  by  Hale  to  other  treasons.  Had  *he 
designed  to  apply  the  principle  universally,  he 
would  have  stated  it  as  a  general  projwsition :  he 
would  have  laid  it  down  in  treating  on  other 
hmnches  of  the  statute,  as  well  as  in  the  chapter 
i-especting  the  coin ;  he  would  have  laid  it  down 
when  treating  on  indictments  generally.  But  he 
has  done  neither.  Every  sentiment  bearing  in 
any  manner  on  this  point,  which  is  to  be  found 
in  Lord  Hale,  while  on  the  doctrine  of  levying 
war,  or  on  the  general  doctrine  of  indictments, 
militates  against  the  opinion  that  he  considered 
th(^  proposition  as  more  extensive  than  he  has 
declared  it  to  be.  No  court  could  be  justified 
in  extending  the  dietum  of  a  judge  beyond  its 
terms,  to  cases  in  which  he  has  expressly  treat- 
ed, to  wliich  he  has  not  himself  applied  it,  and 
on  which  he  as  well  as  others  has  delivered 
opinions  which  that  dictum  would  overrule. 
This  would  be  the  less  justifiable  if  there  should 
be  a  clear  legal  distinction  indicated  by  the 
very  terms  in  which  the  judge  has  expressed 
hi  nisei f  Ix^tween  the  particular  case  to  which 
alone  he  has  applied  the  dictum,  and  other 
eas(«  to  which  the  court  is  required  to  ex- 
tend it. 

There  is  this  clear  legal  di^inction.  *  *  They 
may."  says  Judge  Hale,  **  be  indicted  for  coun- 
terfeiting generally."  But  if  many  conspire  to 
levy  war,  and  some  actually  levy  it,  they  may 
not  Ih)  indicted  for  levying  war  generally.  The 
lM)oks  concur  in  declaring  that  they  cannot  be 
M)  indicted.  A  special  overt  act  of  levying  war 
nuist  be  laid.  This  distinction  between  coun- 
terfeiting the  coins,  and  that  class  of  treasons 
among  which  levying  war  Is  placed,  is  taken  in 
the  statute  of  Edw.  Ul.  That  statute  i-equires 
an  overt  act  of  levying  war  to  be  laid  in  the  in- 
<lietment,  and  does  not  require  an  overt  act  of 
<ounterfeiting  the  coin  to  l)e  laid.  If  in  a  par- 
ticular case  where  a  general  indictment  is  sufli- 
<ient,  it  be  stated  that  the  crime  may  be  charged 
generally  according  to  the  legal  effect  of  the 
act,  it  does  not  follow,  that  in  other  cases  where 
a  general  indictment  would  be  insuflicient. 
where  an  overt  act  must  be  laid,  that  this  overt, 
a<'t  need  not  h^  laid  according  to  the  real  fact. 
Hale,  then,  is  to  be  reconciled  with  himself, 
and  with  the  general  principles  of  law,  only  by 
permitting  the  limits  which  he  has  himself  given 
to  his  own  dicinm,  to  remain  where  lie  has 
placed  them. 

In  p.  C'JS,  Hale  is  speaking  ^nerally  of  the 
re<;eiver  of  a  traitor,  and  is  statmg  in  what  such 
reexjiver  partakes  of  an  accessory.  Ist.  His  in- 
<lictment  must  be  special  of  the  receipt,  and  not 
generally  that  he  did  the  thing,  which  may  be 
otherwise  in  ciise  of  one  that  is  procurer,  cbun- 
.M'llor  or  consenter." 

The  words  *'mav  be  othei'wise,"  do  not  clear- 


\y  convey  the  idea  that  it  is  universally  other- 
wise. In  all  cases  of  a  receiver  the  jndictment 
must  be  special  on  the  receipt,  and  not  general. 
The  words  it  "  may  be  otherwise  in  c*v  of  a 
procurer,"  &.c..  signify  that  it  may  be  otherwise 
in  all  treasons,  or  that  it  may  be  otherwise  in 
some  treasons.  If  it  may  be  otherwise  in  some 
treasons  without  contradicting  the  drx-trines  of 
Hale  himself,  as  well  as  of  other  writers,  but 
cannot  be  otherwise  in  all  treasons  without 
such  contradiction,  the  fair  construction  is,  that 
Hale  used  these  words  in  their  restricted  s<*nse ; 
that  he  used  them  in  reference  to  treasons,  in 
which  a  general  indictment  would  lie,  not  to 
♦treasons  where  a  general  indictment  [*409 
would  not  lie,  but  an  overt  act  of  the  treason 
must  be  charged.  The  two  passages  of  Hale  thus 
construed,  may,  perhaps,  he  law,  and  may  leave 
hira  consistent  with  himself.  It  api>ears  to  the 
court,  to  be  the  fair  way  of  construmg  them. 

These  observations  relative  to  the  passages 
quoted  from  Hale,  apply  to  that  quoted  from 
East,  who  obviously  copies  from  Hale,  and 
relies  upon  his  authority. 

Upon  this  point  KeAtng,  ^G,  and  /  Halt,  6^0, 
have  also  been  relied  upon.  It  is  stated  in  both, 
that  if  a  man  be  indicted  as  a  princi^ial  and  ac- 
quitted, he  cannot  afterwards  be  mdicted  as 
accessory  before  the  fact.  Whence  it  is  inferred, 
not  without  reason,  that  evidence  of  accessorial 
guilt  may  be  received  on  such  an  indictment. 
Yet  no  Ciise  is  found  in  which  the  question  has 
been  made  and  decided.  The  objection  has 
never  been  taken  at  a  trial  and  overruled,  nor 
do  the  books  say  it  would  be  overruled.  Were 
such  a  case  produced,  its  application  would  he 
questionable.  Keeling  says,  an  accessory  be- 
fore the  fact  is  qvodam  trutdo,  in  some  manner 
guilty  of  the  fact.  The  law  may  not  require 
that  the  manner  should  be  stated,  for  in  felon  v 
k  does  not  require  that  an  overt  act  should  belaid. 
The  indictment,  therefore,  may  be  general.  But 
an  overt  act  of  levying  -war  must  \^  laid.  These 
cases,  then,  prove  in  their  utmost  extent,  nomon* 
than  the  cases  previously  cited  from  Hale  and 
East.  This  distinction  betw^een  indictments 
which  may  state  the  fact  generally,  and  those 
which  must  lay  it  specially,  bear  some  analog}' 
to  a  general  and  a  special  action  on  the  case.  In 
a  general  action,  the  declaration  may  lay  th<' 
assumpsit  according  to  the  le^l  eflFeet  of  the 
transaction,  but  in  a  special  action  on  tlie  case, 
the  declaration  must  state  the  material  circum- 
stances truly,  and  they  must  be  proved  as  stat- 
ed. This  distinction  also  derives  some  aid  from 
a  passage  in  Hale,  625,  immediately  preced- 
ing that  which  has  been  cited  at  the  bar.  He 
says,  **If  A,  be  indicted  as  principal,  and  B. 
as  accessory  before  or  after,  and  both  be  acquit- 
ted, yet  B.  may  be  indicted  as  principal,  and 
the  former  acquittal  as  accessory  is  no  liar. 

The  crimes,  then,  are  not  the  same,  and  may 
not  indifferently  be  tried  under  the  same  indict- 
ment But  why  is  it  that  an  acquittal  as  prin- 
cipal may  be  pleaded  in  bar  to  an  indictment  as 
accessory,  while  an  acquittal  aa  acceaaory  may 
not  be  pleaded  in  bar  to  an  indictment  as  prin- 
cipal? If  it  be  answered  that  the  accessorial 
crime  may  be  given  in  evidence  on  an  indict- 
ment as  principal,  but  that  the  principal  crime 
may  not  be  given  in  evidence  on  an  indictment 
as  accessory,  the  question  recurs,  on  what  legal 
ground  does    this  distinction  stand?     I  can 
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iiiia;;ine  f)nly  this.  An  iwresHory  Iwing  quodani 
ni^HUf  a  principal,  in  indictmentH  whew  the  law 
(kM*.s  not  require  the  manner  to  Ik*  slated,  which 
ucihI  not  l)e  special,  evidence  of  accessorial 
•ruilt,  if  the  punishment  ha  the  same,  may  i>o»- 
Kihlv  iH'nreived;  but  everv  indictment  as  an 
ai'cessory  must  be  special.  The  very  allepition 
that  he  is  an  accessory  must  l)e  a  special  alle- 
ir;ition.  and  must  show  how  he  In^came  an  ac- 
(•e.<«H)ry.  The  char<?es  of  this  special  indictment, 
therefore,  must  be  proved  as  laid,  and  no  evi- 
den(H»  which  proves  the  crime  in  a  form  sub- 
•500*]  *stantially  different  cjin  be  rt'ceived.  If 
this  be  the  legal  reason  for  the  distinction,  it 
supports  the  exposition  of  these  dirto  which 
have  Ix^en  given.  If  it  l)e  not  the  legal  reason,  I 
<'an  conceive  no  other. 

But  suppo-se  the  law  to  be  jus  is  contended  by 
the  counsel  for  the  United  States.  Suppose  an 
indictment,  charging  an  individual  with  per- 
sonally assembling  among  others,  and  thus 
h»vying  war,  may  be  satisfied  with  the  pro<^f 
tliat  he  caused  the  assemblage.  What  elTect  will 
this  law  have  upon  this  ca.se? 

The  guilt  of  the  accuised.  if  there  Ik'  any 
guilt,  docs  not  consist  in  the  assemblage,  for  he 
was  not  a  member  of  it.  The  simple  fact  of 
assemblage  no  more  affects  one  absent  man  than 
another.  His  guilt,  then,  consists  in  procuring 
the  assemblage,  and  upon  this  fact  depends  his 
rriminality.  Tlie  proof  relative  to  the  character 
of  an  a-sseinblage  must  l)e  the  same  whether  a 
man  be  present  or  absent.  In  the  genend,  to 
rharge  an}'  individual  with  the  guilt  of  an 
as.s<*mblage,  the  fact  of  his  presence  must  Ix^ 
proved.  It  constitute^i  an  essential  part  of  the 
overt  act.  If,  then,  the  procurement  be  sub- 
stituted in  the  place  of  presence,  does  it  not 
also  constitute  an  essential  part  of  the  overt  act  ? 
M  ust  it  not  also  be  proved  ?  Must  it  not  be  proved 
ill  the  same  manner  that  presence  mu.st  be  prov- 
ed? If  in  one  case  the  pri»sence  of  the  individual 
Miak(>sthe  guilt  of  theasscnnblagehis  guilt,  and  in 
iln'  other  case  the  procurement  by  the  individual 
makes  the  guilt  of  the  assemblage  his  guilt,  then 
preM»nce  and  procurement  are  ecpiallv  comjw- 
uent  parts  of  the  overt  act,  and  e((ual!y  re(|uire 
two  witnesses. 

Collateral  ])olnts  ma}',  say  the  books,  be 
proved  according  to  the  course  of  the  common 
law:  but  is  this  a  collateral  point?  Is  the  fa<'t, 
without  which  tht^  actrused  do<.*s  not  participate 
in  the  guilt  of  the  asvsemblage,  if  it  was  guilty, 
a  collateral  point  ?  This  cannot  be.  The  pres- 
ence of  th«' party,  where  presence  is  neces.s}irv, 
lM*ing  a  part  of  the  overt  act,  must  be  positively 
proved  by  two  witnesses.  No  ]>n*sumptive  evi- 
<lence.  no  facts  from  which  presence  may  be 
(!onjecturwi  or  inferred,  will  siitisfy  the  consti- 
tution and  the  law.  If  procurement  take  the 
place  of  pres<'nce.  and  l)ecome  part  of  the  overt 
act,  then  no  presumptive  <*vidence.  no  facts  from 
which  the  procurement  may  be  conjectured  or 
inferred,  can  satisfy  the  constituti(m  and  the 
law.  The  mind  is  not  to  l)e  led  to  the  conclu- 
sion that  the  individual  was  present,  by  a  train 
of  conjecture's  or  inferences,  or  of  reasoning; 
ihr  fwt  must  be  proved  by  two  witnesses. 
Neither  where  j)rocurement  sui)[»lie8  the  want 
of  pres<*nce,  is  the  mind  to  be  conducted  to 
the  conclasion  that  the  accused  procured  the 
assembly,  by  a  train  of  conjectures  or  infer- 
rncc^.  or  of  reasoning;  the  fatrt   itself  must  l)e 
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proved  by  tw^o  witnesses,  and  must  have  been 
committed  within  the  district. 

If  it  be  siiid  that  the  advising (W  procurement 
of  treason  is  a  w^Tct  transaction  which  can 
scarcely  ever  be  proved  in  the  manner  required 
by  this  opinion ;  the  answer  whicli  will  readily 
suggest  itself  is,  that  the  difficulty  of  proving 
a  fact  will  not  justify  conviction  without  proof. 
Certainly  it  will  not'ju.stify  conviction  without 
a  direct  and  iKisitive  witness  in  a  case  where 
the  constitution  requires  two.  The  more  cor- 
rect ♦inference  from  this  circmnstance  r*/>01 
would  seem  to  be,  that  the  advising  of  the  fjvct 
is  not  within  the  constitutional  definition  of  the 
crime.  To  advi.sc  or  procure  a  treason  is  in  the 
nature  of  conspiring  or  plotting  treason,  which 
is  not  treason  m  itself. 

If,  then,  the  doctrines  of  Keeling.  Hale  and 
East  are  to  be  understood  in  the  sense  in  which 
they  are  pres.sed  b}'  the  counsel  for  the  prosecu- 
tion, and  are  applicable  in  the  United  States, 
the  fact  that  the  accused  procured  the  as.sem- 
blage  on  Blennerhassett's  islan<l  must  be  proved, 
not  circumstantiall}',  but  positively  by  two  wit- 
nesses?, to  charge  him  with  that  assemblage. 
But  there  are  still  other  most  important  consid- 
erations, which  must  be  well  weighed  before 
this  doctrine  can  be  applied  to  the  United  States. 

The  eighth  amendment  to  the  constitution 
has  been  pressed  with  great  force,  and  it  is  im- 
possible not  to  feel  its  application  to  this  point. 
The  accused  omnot  be  truly  said  to  be  *'  in- 
formed of  the  nature  and  (!ause  of  the  accusii- 
tion,"  unless  the  indictment  shall  give  him  that 
notice  which  may  reasonably  suggest  to  him 
the  point  on  which  the  accusation  turns,  so 
that  he  may  know  the  course  t^)  l)e  pursued  in 
his  defen.se. 

It  is  also  well  worthy  of  consideration,  that 
this  doctrine,  so  far  as  it  respects  treascm,  is 
£'ntirely  supported  by  the  operation  of  the  com- 
mon law.  which  is  said  to  convert  the  accessor}' 
before  the  fact  into  the  principal,  and  to  make 
the  act  of  the  principal  his  act.  The  accessory 
before  the  fact  is  not  said  to  have  levied  war. 
He  is  not  saich  to  be  guilt}'  under  the  statute. 
But  the  common  law  attaches  to  him  the  guilt 
of  that  fact  which  he  has  advised  or  procured, 
and,  as  contended,  makes  it  his  act.  This  is 
the  o|)eration  of  the  common  law,  not  the 
operation  of  the  statute.  It  is  an  operation, 
then,  which  can  only  be  performed  where  the 
common  law  exists'  to  pexform  it.  It  is  the 
creature  of  the  common  law,  and  the  creature 
presupposes  its  creator.  To  decide,  then,  that 
this  doctrine  is  applical)le  to  the  United  States, 
would  seem  to  imply  the  decision  that  the 
United  States,  as  a  nation,  have  a  common  law 
which  creates  and  defines  the  punishment  of 
crimes  accessorial  in  their  nature.  It  would 
imply  the  further  decisions  that  these  accesstv 
rial  crimes  are  not,  in  the  case  of  treason,  ex- 
cluded by  the  definition  of  treason,  given  in 
the  con.stitution.  I  will  not  pretend  that  I  have 
not  individually  an  opinion  on  these  points,  but 
it  is  one  which'l  should  give  only  in  a  case  ab- 
solutely requiring  it,  unless  1  could  confer  re- 
s|)ecting  it  with  the  judges  of  the  Supreme 
Court.  ^ 

I  have  said  that  this  d(K*trine  cannot  apply 
to  the  United  States,  without  implying  thos<» 
decisions  respecting  the  common  law  which  1 
have  .stated,  because,  should  it   1m*  true,  as  is 
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contended,  that  the  constitutional  definition  of 
treason  comprehends  him  who  advises  or  pro- 
cures an  assein^lage  that  levies  war,  it  would 
not  follow  that  such  adviser  or  procurer  might 
be  charged  as  having  been  present  at  the  as- 
semblage. If  the  adviser  or  procurer  is  within 
the  definition  of  levying  war,  and,  independent 
of  the  agency  of  the  common  law,  does  actually 
levy  war,  then  the  advisement  or  procurement 
^02*]  is  an  overt  act  of  levying  war.  *If  it  be 
the  overt  act  on  which  he  is  to  be  convicted,  then 
it  must  be  charged  in  the  indictment,  for  he  can 
only  be  convicted  on  proof  of  the  overt  acts 
which  are  charged. 

To  render  tins  distinction  more  intelligible, 
let  it  be  recollected,  that  although  it  should  be 
conceded  that  since  the  statute  of  William  and 
Mary,  he  who  advises  or  procures  a  treason 
may,  in  England,  be  charged  as  having  com- 
mitted that  treason,  bv  virtue  of  the  common 
law  operation,  which  is  said,  so  far  as  respects 
the  indictment,  to  unite  the  accessorial  to  the 
principal  offense,  and  permit  them  to  be  charged 
as  one,  yet  it  can  never  be  conceded  that  he 
who  commits  one  overt  act  under  the  statute 
of  Edward,  can  be  charged  and  convicted  on 
proof  of  another  overt  act.  If,  then,  procure- 
ment be  an  overt  act  of  treason  under  the  con- 
stitution, no  man  can  be  convicted  for  the  pro 
curement  under  an  indictment  charging  him 
with  actually  assembling,  whatever  may  be  the 
tioctrine  of  the  common  law  in  the  case  of  an 
accessorial  offender. 

It  may  not  be  improper,  in  this  place,  again 
to  advert  to  the  opinion  of  the  Supreme  Court, 
and  to  show  that  it  contains  nothing  contrary 
to  the  doctrine  now  laid  down.  That  opinion 
is,  that  an  individual  mav  be  guilty  of  treason 
"  who  has  not  appeared  in  arms  against  his 
country:  that  if  war  be  actually  levied,  that  is, 
if  a  body  of  men  be  actually  assembled  for  the 
purpose  of  effecting  by  force  a  treasonable  ob- 
j(»ct,  all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  actually  in  the  general 
conspiracy,  are  to  be  considered  as  traitore. " 

This  opinion  does  not  touch  the  case  of  a 
l^erson  who  advises  or  procures  an  assemblage, 
and  does  nothing  further.  The  advising  cer- 
tainly, and,  perhaps,  the  pn)curing,  is  more  in 
the  nature  of  a  conspiracy  to  levy  war,  than  of 
the  actual  levying  of  war.  According  to  the 
opinion,  it  is  not  enough  to  be  leagued  in  the 
conspiracy,  and  that  war  be  levied,  but  it  is 
also  necessary  to  perform  a  part ;  that  part  iw 
the  act  of  levying  war.  This  part,  it  is  true, 
may  be  minute;  it  may  not  be  the  actual  ap- 
f)earance  in  arms,  and*  it  may  be  remote  from 
the  scene  of  action,  that  is,  from  the  place 
where  the  army  is  assembled;  but  it  must  be  a 
part,  and  that  part  must  l)e  perfomied  bv  a 
jwrson  who  is  leagued  in  the  conspiracy,  'f  his 
part,  however  minute  or  remote,  constitutes 
the  overt  act  on  which  alone  the  i^erson  who 
performs  it  can  lie  convicted. 

The  opinion  dot»s  not  declare  that  the  person 
who  has  performed  this  remote  and  minute  \>art 
may  be  indicted  for  a  part  which  was  in  truth 
Iierformed  by  others,  and  convicted  on  their 
overt  acts.  It  amounts  to  this  and  nothing 
more,  that  when  war  is  actually  levied,  not  only 
those  who  bear  arms,  but  those  also  who  are 
leagued  in  the  conspiracy,  and  who  perform 
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the  various  distinct  parts  which  are  neceKsary 
for  the  prosecution  of  war,  do,  in  the  wnse  of 
the  constitution,  lew  war.  It  may  po^siblv  Ik- 
the  opinion  of  the  Supreme  Court,  that  tb<»se 
who  procure  a  treason,  and  do  nothing  further, 
are  guilty  under  the  constitution;  I  only  sjiy 
that  opinion  has  not  yet  been  given ;  still  le*<s  h«V 
it  *l)een  indicated,  that  he  who  advises  [*503 
shall  be  indicted  as  having  performed  the  fact. 

It  is,  then,  the  opinion  of  the  court,  that  thin 
indictment  can  be  supported  only  by  testimony 
which  proves  the  accused  to  have  been  actually 
or  constructively  present  when  the  assemblagi- 
took  place  on  Biennerh&ssett's  island,  or  by  the 
admission  of  the  doctrine  that  he  who  procure*^ 
an  act  may  be  indicted  as  having  performed 
that  act. 

It  is  further  the  opinion  of  the  court,  that 
there  is  no  testimony  whatever  which  tenils  to 
prove  tlmt  the  accused  was  actually  or  <'()n- 
structively  present  when  that  a.Ksem'l)lage  did 
take  place.  Indeed,  the  contrary  is  most  ap- 
parent. With  resjiect  to  admitting  proof  of 
procurement  to  establish  a  charge  of  actual 
presence,  the  court  is  of  opinion,  that  if  this  Ik- 
admissible  in  England  on  an  indictment  for 
levying  war,  which  is  far  from  being  conceded, 
it  is  admissible  only  by  virtue  of  the  operation  of 
the  common  law  upon  the  statute,  and,  then*- 
fore.  is  not  admissible  in  this  country  unless  by 
virtue  of  a  similar  operation ;  a  point  far  f roiii 
being  established,  but  on  which,  for  the  present, 
no  opinion  is  given.  If,  however,  this  jMjinl 
be  established,  still  the  procurement  must  In- 
proved  in  the  same  manner,  and  by  the  sam<> 
kind  of  testimony,  which  would  be  require<l  to 
prove  actual  presence. 

The  second  point  in  this  division  of  tlu^  suli- 
ject  is,  the  necessity  of  adducing  the  record  of 
the  previous  conviction  of  some  one  person  who 
committed  tlie  fact  alleged  to  be  treasonable. 

This  point  presupposes  the  treast>n  of  tlie  ac- 
cused, if  any  has  been  committed,  to  l)e  acces- 
sorial in  its  nature.  Its  being  of  this  desc^ription. 
according  to  the  British  authorities,  depemis 
on  the  presence  or  absence  of  the  accused  at 
the  time  the  fact  was  committed.  The  doctrine 
on  this  subject  is  well  understood,  has  hn-n 
most  copiously  explained,  and  need  not  be  re- 
peated. That  there  is  no  evidence  of  his  actual 
or  legal  presence  is  a  point  already  discussed  and 
decided.  It  is,  then,  apparent  tjiat,  but  for  the 
exception  to  the  general  principle  which  is 
made  in  cases  of  treason,  those  who  assemblcHl 
at  Blennerhassett's  island,  if  that  assemblage 
was  such  as  to  constitute  the  crime,  would  )m' 
principals,  and  those  who  might  really  have 
(paused  that  assemblage,  although,  in  truth,  the 
chief  tmitors  would,  in  law,  be  accessories. 

It  is  a  settled  principle  in  the  law  that  the 
accessory  cannot  be  guilty  of  a  greater  offens<* 
than  his  principal.  The  maxim  is  acretttK/riun 
fiequiiur  natvram-aui princijHUi^  ;  the  accessory 
follows  the  nature  of  his  principal.  Hence  re- 
sults the  necessity  of  establishing  the  guilt  of 
the  principal  before  the  accessory  can  Ije  tried. 
For  the  degree  of  guilt  which  is  incurred  by 
counselling  or  commanding  the  commission  of 
a  crime  depends  u]X)n  the  actual  commissir>n 
of  that  crime.  No  man  is  an  accessory  to  m«r 
der  unless  the  fact  has  been  committed. 

The  fact  c^n  only  Ik?  established  in  a  pr<»secu- 
tion  against  the  person   by  wliom  a  crime  li:i<> 
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iK'en  ])erpetratcd.  The  law  supposes  a  man 
more  capable  of  defending  his  own  conduc^t 
than*  any  other  person,  and  will  not  tolerate 
that  the'  guilt  of  A.  shall  be  established  in  a 
504*]  prosecution  ♦against  B.  Consequently, 
if  the  guilt  of  B.  depends  on  the  guilt  of  A.,  A. 
must  be  convicted  before  B.  can  be  tried.  It 
would  e.xhibit  a  monstrous  deformity .  indeed,  in 
our  system,  if  B.  might  be  executed  for  being 
accessory  to  a  murder  committed  by  A.  and  A. 
should  afterwards,  upon  a  full  trial,  be  acquit- 
ted of  the  fact.  For  this  obvious  reason,  al- 
though the  punishment  of  a  principal  and  ac- 
cessolr}'  wjis  originally  the  same,  and  although 
in  many  instances  it  is  still  the  same,  the  ac- 
(lessoiy  could,  in  no  case,  be  tried  l>efore  the 
conviction  of  his  principal,  nor  can  he  yet  be 
tried  previous  to  such  conviction,  unle&s  he  re- 
quires it,  or  unless  a  special  provision  to  that 
♦•ffect  \h^  made  by  statute. 

If.  then,  this  was  a  felony,  the  prisoner  at 
the  bar  could  not  be  tried  until  the  crime  was 
♦•stablish^  by  the  conviction  of  the  person  by 
whom  it  was'  actually  perpetrated. 

Is  the  law  otherwise  in  this  case,  because,  in 
treason  all  are  principals? 

Let  this  question  be  answered  by  reason  and 
by  authority. 

Why  is  it  that  in  felonies, however  atrocious, 
the  trial  of  the  accessory  can  never  precede  the 
conviction  of  the  principal?  Not  because  the 
one  is  denominat43a  the  principal  and  the  other 
the  accessory,  for  that  would  be  ground  on 
which  a  great  law  principle  could  never  stand. 
Not  ))ecause  there  was,  in  fact,  a  difference  in 
the  degree  of  moral  guilt,  for  in  the  case  of 
murder  committed  by  a  hardy  villain  for  a 
brilje,  the  person  plotting  the  murder  and  giv- 
ing the  bribe,  is,  perhaps,  of  the  two  the  black- 
er criminal ;  and,  were  it  otherwise,  this  would 
furnish  no  argument  for  precedence  in  trial. 

What,  then,  is  the  reason? 

It  hjis  been  already  given.  The  le^^al  guilt  of 
the  accessory  depends  on  the  jpiilt  of  the  prin- 
cipal ;  and  the  guilt  of  the  prmcipal  can  only 
l>e  established  in  a  prosecution  against  himseli. 

Does  not  this  reason  apply  in  full  force  to  a 
case  of  treason? 

The  legal  guilt  of  the  person  who  planned 
the  assemblage  on  Blennerliassett's  island  de- 
|H»nds,  not  simply  on  the  criminality  of  the 
previoiLs  conspiracy,  but  on  the  criminality  of 
that  as.*4emblage.*  If  those  who  perpetrated  the 
fact  be  not  traitors,  he  who  advised  the  fact 
rannot  be  a  traitor.  His  guilt,  then,  in  con- 
templation of  law, 'depends  on  theirs,  and  their 
icuilt  can  only  be  established  in  a  prosecution 
against  themselves.  Whether  the  adviser  of 
this  assemblage  be  punishable  with  death  as  a 
principal  or  as  an  accessory,  his  liability  to 
punishment  depends  on  the  degree  of  guilt  at- 
tached to  an  act  which  has  been  perpetrated  by 
others,  and  w^hich,  if  it  be  a  criminal  act,  ren- 
ders them  guilty  also.  His  guilt,  therefore,  de 
pends  on  theirs,  and  their  guilt  cannot  be 
legally  established  in  a  prosecution  against 
hira. 

The  whole  reason  of  the  law,  then,  relative 
to  the  principal  and  accessory,  ho  far  as  respects 
the  order  of  trial,  seems  to  apply  in  full  force 
to  a  case  of  tretison  committed  by  one  body  of 
men  in  conspiracy  with  others  who  are  absent. 

If  from  reason  we  pass  to  authority,  we  tiud 
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it  laid  down  by  Hale,  *Poster  and  East,  [*50o 
in  the  most  explicit  terms,  that  the  conviction  of 
some  one  who  has  committed  the  treason  miust 
precede  the  trial  of  him  who  has  advised  or  pro- 
cured it.  This  position  is  also  maintained  by 
Leach,  in  his  notes  on  Hawkins,  and  is  not,  so 
far  as  the  court  has  discovered,  anywhere  con- 
tradicted. 

These  authorities  have  been  read  and  com- 
mented on  at  such  length,  that  it  cannot  be 
necessary  for  the  court  to  bring  them  again  into 
view.  It  is  the  less  necessary,  because  it  is  not 
understood  that  the  law  is  controverted  by  the 
counsel  for  the  United  States. 

It  is,  however,  contended,  that  the  prisoner 
has  waived  his  right  to  demand  the  conviction 
of  some  one  person  who  was  present  at  the 
fact,  by  pleading  to  his  indictment. 

Had  this  indictment  even  charged  the  pris- 
oner according  to  the  truth  of  the  case,  the 
court  would  feel  some  difficulty  in  deciding 
that  he  had,  by  implication,  waived  his  right  to 
demand  a  specie  of  testimony  essential  to  his 
conviction.  The  court  is  not  prepared  to  say 
that  the  act  which  is  to  operate  against  his 
rights  did  not  require  that  it  shouUl  be  per- 
formed with  a  full  knowledge  of  its  operations. 
It  would  seem  consonant  to  the  usual  course 
of  proceeding  in  otiier  respects,  in  criminal 
cases,  that  the  prisoner  should  be  informed 
that  he  had  a  right  to  refuse  to  be  tried  until 
some  person  who  committed  the  act  should  be 
convicted,  and  that  he  ought  not  to  be  con- 
sidered as  waiving  the  right  to  demand  the  re- 
cord of  conviction,  unless  with  the  full  knowl- 
edge of  that  right  he  consented  to  be  tried. 
The  court,  however,  does  not  decide  what  the 
law  would  be  in  such  a  case.  It  is  unnecessary 
to  decide  it,  because  pleading  to  an  indictment 
in  which  a  man  is  charged  as  having  commit- 
ted an  act,  cannot  be  construed  to  waive  a  right 
which  he  would  have  possessed,  had  he  been 
charged  with  having  advised  the  act.  No  pin-- 
son  indicted  as  a  principal  can  be  expected  to 
say,  I  am  not  a  principal,  I  am  an  accessory ;  1 
did  not  commit,  I  only  advised  the  act. 

The  authority  of  the  English  cases  on  this 
subject  depends  in  a  great  measure  on  the 
adoption  of  the  common  law  doctrine  of  acces- 
sorial treasons.  If  that  doctrine  be  excluded, 
this  branch  of  it  may  not  be  directly  applicable 
to  treasons  committed  within  the  United  States. 
If  the  crime  of  advising  or  procuring  a  levy^- 
ing  of  war  Ikj  within  the  constitutional  defini- 
tion of  treason,  then  he  who  advises  or  pr<»- 
cures  it  must  be  indicted  on  the  very  fact, 
and  the  question  whether  the  treasonalbleness 
of  the  act  may  be  decided,  in  the  tirst  instance, 
in  the  trial  of  him  who  procured  it,  or  must  be 
decided  in  the  trial  of  one  who  committed  it. 
will  depend  ujx)!!  the  reason,  as  it  respects  the 
law  of  evidence,  which  produced  the  British 
decisions  with  regard  to  the  trial  of  principal 
and  accessory,  rather  than  on  the  positive  au- 
thority of  those  decisions. 

This  question  is  not  essential  in  the  present 
case,  because,  if  the  crime  be  within  the  con- 
stitutional definition,  it  is  an  overt  act  of  levy- 
ing war,  and  to  |)roduce  a  conviction  ought  to 
have  been  charged  in  the  indictment. 

*Thelaw  of  the  casebeino:  thus  farset-[*500 
tied  what  ought  to  be  the  decision  of  the  court 
on  the  present  motion?    Ought  the  court  to  set 
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and  hear  testiraony  which  cannot  effect  the  pris- 
oner, or  ought  tne  court  to  arrest  that  teeti- 
rcony?  On  this  question  much  has  been  said; 
much  that  may,  perhaps,  be  ascribed  to  a  mis- 
conception of  the  point  really  under  considera- 
tion. The  motion  has  been  treated  as  a  mo- 
tion confes-sedly  made  to  stop  jelevant  testi- 
mony, and  in  the  course  of  the  argument,  it 
has  been  repeatedly  stated  by  those  who  oppose 
the  motion,  that  irrelevant  testimony  may,  and 
ought  to  l>e,  stopped.  That  this  statement  is 
perfectly  correct,  is  one  of  those  fundamental 
principles  in  judicial  proceedings  which  is  ac- 
knowledged by  all,  ana  is  founded  in  the  abso- 
lute necessity  of  the  thing.  No  person  will 
c!ontend  that  in  a  civiror  criminal  case,  either 
party  is  at  liberty  to  intnxluce  what  testimony 
he  pleases,  legal  or  ilh^gal,  and  to  consume  the 
whole  term  in  details  of  fact^  unconnected  with 
the  particular  case.  Some  tribunal,  then, 
must  decide  on  the  admissibility  of  testimony. 
The  parties  cannot  constitute  this  tribunal,  for 
they  do  not  agree.  The  jury  cannot  constitute 
it,  for  the  question  is,  whether  they  shall  hear 
the  testimony  or  not.  Who,  then,  but  the  court 
can  constitute  it?  It  is,  of  necessity,  the  pe- 
culiar province  of  the  court  to  judgc'of  the  ad- 
missibility of  testimony.  If  the  court  admit 
improper  or  reject  proper  testimony,  it  is  an 
error  of  judgment,  but  it  is  an  error  committed 
in  the  direct  exercise  of  their  judicial  func- 
tions. 

The  present  indictment  charges  the  prisoner 
with  levying  war  against  the  United  States, and 
alleges  an  overt  act  of  levying  war.  That  overt 
act  must  be  proved,  according  to  the  mandates 
of  the  constitution  and  of  the  act  of  Congress, 
by  two  witnesses.  It  is  not  proved  by  a  single 
witness.  The  presence  of  the  accused  has  been 
stated  to  be  an  essential  component  part  of  the 
overt  act  in  this  indictment,  unless  the  common 
law  principle  respecting  accessories  should 
render  it  unnete&sar}' ;  and  there  is  not  only  no 
witness  who  has  proved  his  actual  or  legal  pres- 
ence ;  but  the  fact  of  his  absence  is  not  contro- 
verted. The  counsel  for  the  prosecution  offer 
to  ^ive  in  evidence  siibsequent  transactions,  at 
a  different  place,  and  in  a  different  state,  in 
order  to  prove  what?  The  overt  act  laid  in  the 
indictment?  That  the  prisoner  was  one  of 
those  who  assembled  at  Blenuerhassctt's  island? 
No,  that  is  not  alleged.  It  is  well  known  that 
such  testimonv  is  not  competent  to  establish 
such  a  fact,  ^he  constitution  and  law  require 
that  the  fact  should  be  established  by  two  wit- 
nesses, not  by  the  establishment  of  other  facts 
from  which  the  jury  might  reason  to  this  fact. 
The  testimonv,  then,  is  not  relevant.  If  it  can 
be  introduced,  it  is  only  in  the  character  of  cor- 
roborative or  confirmatoiy  testimony,  after  the 
overt  act  has  been  proved  by  two  witnesses,  in 
such  manner  that  the  question  of  fact  ought 
to  be  left  with  the  jury.  The  conclusion  that 
in  this  state  of  things  no  testimony  can  be  ad- 
missible, is  so  inevital)le,  that  the  counsel  for 
the  United  States  could  not  resist  it.  I  do  not 
understand  them  to  deny,  that  if  the  overt  act 
be  not  proved  by  two  witnesses  so  as  to  l)e  sub- 
mitted to  the  jury,  that  all  other  testimony 
507*]  must  be  *irrelevant,  Ijecause  no  other 
testimony  can  prove  the  act.  Now  an  assemblage 
on  Blennerhassc^tt's  island  is  proved  by  the  re- 
quisite  number  of  witnesses,   and  the  court 
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might  submit  it  to  the  jury,  whether  that  a»<<cm 
blage  amounted  to  a  levying  of  war,  but  the  pres- 
ence of  the  accused  at  that  a&semblage  being  no- 
where alleged  except  in  the  indictment,  the  overt 
act  is  not  proved  by  a  single  witness,  and  of  conse- 
quence, all  other  testimony  must  be  irrelevant. 

The  only  difference  between  this  motion  h-h 
made,  and  the  motion  in  the  form  which  the 
counsel  for  the  United  States  would  admit  to 
l)e  reijular,  is  this.  It  is  now  general  for  the 
rejection  of  all  testimony.  It  miglit  be  partic- 
ular with  respect  to  each  witness  as  addui-etl. 
But  can  this  l>e  wished,  or  can  it  l)e  deeme<l 
necessary?  If  enough  is  proved  to  show  that 
the  indictment  cannot  be  supported,  and  that 
no  testimony,  unless  it  be  oi  that  description 
which  the  attorney  for  the  Unitecl  States  de- 
clares himself  not  to  possess,  can  be  relevant, 
why  should  a  question  be  taken  on  each  wit- 
ness? 

The  opinion  of  this  court  on  the  ortier  of 
testimony  has  frequently  been  adverted  to  as 
deciding  this  (juestion  against  the  motion. 

If  a  contradiction  between  the  two  opinion*^ 
does  exLHt,  the  court  cannot  perceive  it.  It  was 
said  that  levying  war  is  an  act  compK>unded  of 
law  and  fact,  oi  which  the  jury,  aided  by  the 
court,  must  judge.  To  that  declaration  the 
court  still  adheres. 

It  was  s»iid  that  if  the  overt  act  was  not 
proved  by  two  witnesses,  no  testimony  in  its 
nature,  corn)borative  or  confirmatory,  was  ad- 
missible, or  could  be  relevant. 

From  that  declaration  there  is  certainly  no 
departure.  It  has  been  asked,  in  allusion  to 
the  present  case,  if  a  general,  commanding  an 
army,  should  detach  troops  for  a  distimt  servici-. 
would  the  men  composing  that  detachment  Ik* 
traitors,  and  would  the  commander  in  chief 
escape  punishment. 

Let  the  opinion  which  has  been  given  answer 
this  question.  Appearing  at  the  head  of  an 
army  would,  according  to  this  opinion,  be  an 
overt  act  of  levying  war;  detaching  a  military 
corps  from  it  for  military  purposes  might  al^> 
be  an  overt  act  of  levying  w^ar.  It  is  not  pre- 
tended that  lie  would  not  be  punishable  for 
these  acts,  it  is  only  said  that  he  may  be  trie* I 
and  convicted  on  his  own  acta«  in  the  stat4' 
where  those  acts  were  committ^,  not  on  the 
acts  of  others  in  the  state  where  those  otliers 
acted. 

Much  has  been  said  in.  the  course  of  the  ar^i 
ment  on  points,  on  which  the  court  feels  no  in- 
clination to  comment  particularly,  but  which 
may,   perhaps,  not  improperly,  receive  sonie 
notice. 

That  this  court  dares  not  usurp  power  is 
most  true. 

That  this  court  dares  not  shrink  from  its  duty 
is  not  less  true. 

No  man  is  desirous  of  placing  himself  in  a 
disagreeable  situation.  No  man  is  desirous  of 
becoming  the  peculiar  subject  of  calumny.  No 
man,  might  he  let  the  bitter  cup  pass  from  liiin 
without  self-reproach,  would  drain  it  to  the  btit- 
tom.  But  if  he  has  no  choice  in  the  case ;  if  then' 
is  no  alternative  presented  to  him  but  a  derclic 
tion  of  duty,  or  *the  opprobium  of  those  [*I508 
who  are  denominated  the  world,  he  merits  the 
contempt  as  well  as  the  indignation  of  hi"- 
countrj',  who  can  hesitate  which  to  embrace. 

That,  gentlemen,  in  a  case  the  most  interestintr. 
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iu  the  y^al  with  which  they  advocate  particular  i 
opinions,  and  under  the  conviction  in  some  j 
measure  produced  by  that  zeal,  should  on  each 
side  press  their  arguments  too  far,  should  be 
impatient  at  any  deliberation  in  the  court,  and 
sliould  suspect  or  fear  the  operation  of  motives 
to  which  alone  they  can  ascribe  that  delibera- 
tion, is  perhaps,  a  frailty  incident  to  human 
nature;  but  if  an)'  conduct  on  the  part  of  the 
court  could  warrant  a  sentiment  that  they 
would  deviate  to  the  one  side  or  the  other  from 
the  line  prescrit>ed  by  duty  and  by  law,  that  con- 
duct would  be  viewed  by  the  judges  themselves 
with  an  eye  of  extreme  severity,  and  would 
long  be  recollected  with  deep  andserious  regret. 
The  arguflients  on  both  sides  have  been  in- 
tently and  deliberately  considered.  Those 
which  could  not  be  noticed,  since  to  notice 
every  argument  and  authority  would  swell 
thw  opinion  to  a  volume,  have  not  been  disre- 
garded. The  result  of  the  whole  is  a  convic- 
tion as  complete  as  the  mind  of  the  court  is 
capable  of  receiving  on  a  complex  subject,  that 
the  motion  must  prevail. 
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No  tt*stimony  relative  to  the  <*onduct  or  dec- 
larations of  the  prisoner  elsewhere,  and  subse- 
quent to  the  transaction  on  Blenuerhassett's  is- 
land, can  be  admitted,  lx»cause  such  testimony, 
being  in  its  nature  merely  corroborative,  and 
incompetent  to  prove  the  overt  act  in  itself,  is 
irrelevant,  until  there  be  proof  of  the  overt  act 
by  two  witnesses. 

This  opinion  does  not  comprehend  the  proof 
by  two  witnesses  that  the  meeting  on  Blenner- 
hasset's  island  was  procured  by  the  prisoner. 
On  that  point  the  court,  for  the'  present,  with- 
holds its  opinion  for  reasons  which  have  In^en 
already  assigned ;  and  as  it  is  understood  from 
the  statements  made  on  the  part  of  the  prosecu- 
tion, that  no  such  testimony  exists,  if  there  1m* 
such,  let  it  be  offered  and  tfie  court  will  decide 
upon  it. 

The  jury  have  now  heard  the  opinion  of  the 
court  on  tiie  law  of  the  cai*e. 

They  will  apply  that  law  to  the  facts,  and 
win  fiiid  a  verdict  of  guilty  or  not  guilty,  a«< 
their  own  con.sciences  may  direct. 
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*  Opinion  of  Judge  Johrmony  in  the  Circuit  Court. 


The  following  contains  the  statement  of  the 
ca!s«^  and  the  judge's  reasons  for  the  decrees 
irivcn  by  him  in  the  cases  of  Rofse  and  Himdy, 
and  liotte  and  Groeninfftf. 

A  LTHOUGH  there  are  three  distinct  libels 
J\  tiled  in  these  cases,  yet,  in  the  course  of  in- 
vestigation, tliey  are  brought  all  to  depend  upon 
the  same  circumstances,  and  were  argued  be- 
fore me  iis  one  cause. 

The  two  first  were  decided  in  September  last, 
when  the  copy  of  the  condemnation  had  not 
lK?en  re<eived,  and  the  decision  of  the  district 
court  'rested  upon  the  groimd  of  a  defect  of 
condemnation.  But  upon  a  motion  l^efore  this 
court  for  leave  to  adduce  new  evidence  upon 
the  appeal,  1  decided  in  favor  of  its  admissibil- 
ity, and  the  condemnation  having  been  re- 
ceived before  the  expiration  of  the  term  probatory 
assigned  the  appellants,  consistently  with  my 
decision,  I  am  to  consider  the  condemnation  as 
iiMlually  affecting  the  rights  of  the  parties  on  all 
the  three  cases:  at  the  hearing  upon  the  appeal 
there  was  also  a  witness  produced  and  sworn 
in  l>ehalf  of  the  appellants,  who  testified  that 
he  was  one  of  the  oflicei's  of  the  capturing  ves- 
sel, and  that  he  saw  in  possession  of  the  cap- 
tain a  permit  from  the  agent  of  the  French  gov- 
ernment, resident  at  St.  Jago  de  Cuba,  to  sell 
the  Sarali  and  her  cargo,  and  that  she  was  ad- 
vertised and  sold  by  virtue  of  that  permit;  but 
I  shall  take  no  notice  of  this  evidence  in  form- 
ing my  opinion,  l)ecause  it  appears  to  me  sub- 
jcct  to  this  objection,  that  a  certificate  of  the 
granting  of  such  a  permit  might  have  been  ob- 
tained from  the  chancery  of  the  agent  himself, 
if  there  existed  .such  an  officer,  and  he  had  done 
that  act  in  an  official  capacity.  Upon  the  hear- 
ing of  the  two  first  causes  in  the  aistrict  court, 
the  identity  of  the  goods  was  also  made  a  point, 
and  a  defect  of  evidence  to  prove  their  identity 
was  strongly  insisted  upon  in  the  argument, 
but  this  ground  was  relinquished  upon  the  ap- 
peal, and  the  only  point  contested  was  the  right 
of  property. 

The  following  are  the  circumstances  on  which 
4>  1 O*]  the  court  proceeds  to  *form  its  decision, 
MN  they  are  collected  from  the  libels,  answers, 
depositions  and  writings  in  evidence: 

The  schooner  Sarah,  an  American  bottom, 
owned  by  citizens  of  the  United  States,  sailed 
from  Norfolk  with  a  cargo  consisting  entirely 
of  provisions,  owned  likewise  by  citizens  of  the 
United  States.  Whatever  port  she  may  have 
cleare<l  for,  her  real  destination  was  to  the  brig- 
and i)orts  in  the  island  of  St.  Domingo,  several 
of  which  she  entered,  and  having  disposed  of 
heroutwjyd  cargo,  took  in  return  the  sugar  and 
cotTee  which  is  the  subject  of  the  suit.  On  her 
voyage  from  Port  au  raix,  one  of  the  brigand 
ports,  she  was  captured  by  a  French  privateer 
and  carried  into  Barracoa,  where  Ilenrv  Rose, 
the  sufMTcargo.  and  now  the  libellant  m  these 
cases,  purchased  her  of  the  captors.  The  prin- 
cipal i)art  of  the  cargo  was  purchased  by  Cap- 
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tain  Cott,  of  the  Example,  lying  then  at  Barra- 
coa, in  behalf  of  the  respondent,  J.  J.  Himely, 
and  was  transferred  during  the  night  from  the 
Sarah  to  the  Example.     The  Example  having 
sailed  for  this  port,  she  was  followed  by  Cap 
tain  Rose,  and  the  sugar  and  coffee,  shipped  on 
board  her  from  the  Sarah,  has  been  libelled  on 
behalf  of    the  original  owners.     Prior  to  the 
suing  out  the  libel,  a  part  of  the  coffee  had  been 
sold  to  Messrs.   L.  and  R.  Groening.  of  this 
place,  merchants,  who  are  acknowledged  to  he 
innocent  purchasers  without  notice;  but  as  the 
English  doctrine  relative  to  the  sales  in  nnarket 
overt  is  unknown  to  the  laws  of  this  state,  it  is 
not  contended  that  their  claim  rests  on  any  bet- 
ter ground  than  that  of  Himely  or  Cott,  the 
immediate  purchasers  from  the  captors.     It  ap- 
pears that  when  the  cargo  of  The  Sarah  was 
sold,  no  condemnation  had  taken  place;  that 
she  w^as  afterwards  libeled  and  condemned  at 
St.  Domingo,  the  13th  July,  1804;  whereas  the 
veasel  was  captured  on  the  23d  Februa^,   the 
sale  of  the  cargo  took  place  on  the  18th  March, 
and  it  had  arrived  in  this  port,  and  a  warrant 
actually  issued  and  served  upon  it,  the  4th  May 
preceding.      Upon  examining  the  condemna- 
tion, it  appears  to  be  professaify  founded  upon 
an    arrete  of    the  Captain  General  Ferrand, 
dated  Ist  March,  1804,  declaring  the  port  of 
Santo  Domingo  to  be  the  only  free  port  in  that 
island,   and  directing  the  vessels  of  neutrals 
trading  to  any  other  port  to    be  brought    to 
adjudication. 

It  was,  indeed,  asserted  in  the  argument,  and 
I  believe  was  the  fact,  that  General  LeClerc  had 
formerly  issued  a  similar  arrete  but  there  was 
not  then,  nor  is  there  now  adduced,  any  evi- 
dence to  prove  it  to  the  satisfaction  of  the 
court,  nor  does  it  appear  to  be  one  of  those 
facts  of  general  notoriety,  which  this  court  is 
sanctioned  in  noticing  as  such. 

On  behalf  of  the  claimants  it  is  contended, 
that  there  is  an  original  defect  in  the  title  of  the 
libellants,  as  the  property  appears  to  have  been 
purchased  from  revolted  slaves,  a  description 
of  people  who  could  not  possess,  and,  of  course, 
could  not  convey,  a  right  of  property  to  anotli- 
er.  That  there  is  a  turpitude  in  this  trade, 
which  ought  to  predispose  this  court  to  dis- 
countenance the  pretensions  of  the  libellants. 
That  if  the  libellants  ever  possessed  a  right,  it 
was  defeated  by  the  capture,  which  alone  gave 
them  a  possession  not  to  be  violated  by  us ;  if 
not  *by  the  capture,  by  the  carrying  in-  [*S  1 1 
fra  pramdia,  if  not  by  carrying  infra  prmmdia. 
by  the  effects  of  the  condemnation. 

For  the  libellants  it  was  argued, 

That  there  could  be  no  original  defect  in  the 
title  acquired  from  the  brigands,  because  n 
power  existing  <2&/a<;to,  is,  as  to  neutrals,  a  pow- 
er dejure. 

That  the  subjects  of  the  existing  government 
of  Hayti  were  a  mixed  multitude  of  slaves  and 
colored  freemen,  the  latter  of  whom,  before  the 
revolution,  possessed  extensive  estates,  and  who. 
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for  aught  we  know,  may  have  been  the  ven- 
<lore  of  these  articles. 

That  the  law  of  nations  knows  no  such  de- 
scription of  people  as  slaves,  and  it  is  not,  in 
fact,  every  description  of  slaves  wjio  are  desti- 
tute of  rights  of  property;  even  within  the 
bounds  of  the  United  States,  widely  different 
Hre  the  opinions  entertained,  and  laws  existing, 
on  this  subject,  and  the  decisions  of  the  court 
would  fluctuate  according  to  the  state  in  which 
the  decisions  took  place,  and  the  judge  who 
presided. 

That  if  there  is  turpitude  in  the  trade  to  the 
brigand  porta,  there  i»  an  equal  decree  in  the 
conduct  of  the  claimants,  in  lying  m  w^ait  to 
<lraw  a  profit  from  the  ravagas  on  our  com- 
merce, and  in  the  clandestine  manner  in  which 
the  cargo  was  transferred  from  the  one  vessel 
to  the  other. 

That  the  property  of  the  libellants  would 
not  be  devested  by  the  capture  or  carrying  infm 
prasidia,  because  a  sentence  of  condemnation  is 
indispensably  necessary  to  change  the  property. 

That  this  sentence  of  condemnation  could 
not  operate  to  produce  that  effect,  because, 

1st.  Before  the  condemnation,  the  captors 
had  parted  with  that  possession  which  alone 
coula  give  the  court  its  prize  jurisdiction  over 
the  property. 

2a.  Because,  before  the  condemnation,  it  had 
actually  returned  within  the  jurisdiction  of  our 
own  courts,  and  thus  became  revested  by  the 
JuH  postUminii. 

3d.  Because  the  sentence  of  condemnation 
appears  on  the  face  of  it  to  be  inconsistent  with 
every  idea  of  law  and  justice,  inasmuch  as  the 
fact  was  committed  before  the  arrete  was  passed 
which  was  made  the  foundation  of  the  sentence. 

4th.  Because  it  is  in  direct  violation  of  the 
12th  article  of  the  convention  with  France,  in- 
asmuch as  the  trade  to  Port  au  Prince  was  a 
trade  to  a  port  of  an  enemy  of  France,  which 
IK  sanctioned,  under  certain  restrictions,  by  that 
article;  also  of  the  22d  article,  which  enjoins 
that  the  adjudication  of  American  vessels  cap- 
tured shall  be  made  by  the  tribunals  of  the 
country  into  which  the  prize  shall  be  carried; 
also,  inasmuch  as  the  22d  article  has  also  been 
violated,  which  prohibits  the  sale  of  goods  cap- 
tured previous  to  adjudication  by  a  competent 
authority. 

Without  considering  these  arguments  in  de- 
tail, I  shall  recur  to  principles  £lopted  by  the 
district  court  in  its  decisions,  and  afterwards 
i!(12*]  cursorily  ^examine  such  of  the  argu- 
ments of  counsel  as  shall  not  appear  to  me  to  be 
disposed  of  by  my  previous  observations. 

In  the  decree  of  September,  1804.  there  are 
three  questions  considered. 

1st.  Whether  the  libellants  could  acquire  any 
legal  interest  by  a  purchase  from  the  brigands  ? 

2d,  Whether  the  capture  and  firm  possession, 
without  a  condemnation,  would  conveys  title 
to  the  claimants  which  this  court  could  not 
violate. 

3d.  The  question  of  identity. 

The  last  of  these  questions  has  been  relin- 
quished upon  the  appeal.  The  second  no  longer 
exists  since  the  production  of  the  condemna- 
tion; and  on  the  first  I  would  only  remark, 
that  it  is  too  much  of  a  refinement  upon  the 
acquisition  of  property  in  commercial  transac- 
tions, especially  in  the  purchase  of  the  products 
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of  the  earth  from  the  actual  possessors  and  cul- 
tivators of  the  soil;  and  it  is  conclusive  against 
the  doctrine  on  this  point  insisted  on  for  the 
claimants,  that  even  the  French  courts  have 
not  ventured  to  adopt  such  a  principle.  But  I 
must  here  express  my  dissent  from  the  opinion 
of  my  much  respected  associate  in  this  court, 
in  the  decision  made  by  him  in  the  court  below 
on  this  point,  to  wit,  that  he  had  no  jurisdiction 
of  the  question;  because,  that  whenever  a  court 
has  a  jurisdiction  of  the  principal  subject  of  a 
suit,  it  must,  of  necessity,  decide  upon  all  ques 
tions  which  occur  in  the  course  of  investiga- 
tion, and  have  any  bearing  upon  the  principal 
cause  of  action,  ilad  the  libellants  never  ac- 
quired any  legal  interest  in  this  property,  it  is 
plain  that  their  suk  must  have  been  dismissed, 
without  any  inquiry  into  the  subsequent  occur- 
rences. 

In  the  decree  of  April,  1805,  the  only  subject 
considered  was  the  effect  of  the  decree  of  con- 
demnation, and  it  was  declared  irrelevant  upon 
two  grounds. 

Ist.  Because,  upon  the  face  of  it,  it  appears 
to  have  been  founded  on  an  ordinance  passed 
subsequent  to  the  commission  of  the  act  for 
which  the  vessel  and  cargo  were  condemned. 

2d.  Because  the  property  was  actually 
brought  within  the  jurisdiction  of  the  United 
States  before  the  sentence  of  condemnation  was 
pronounced. 

Upon  considering  the. first  of  the  ^yrounds,  it 
will  be  immediately  perceived  that  it  supposes 
two  things,  viz. : 

That  a  decree  of  a  foreign  court  is  examin- 
able, and  that  it  derives  its  validity  only  from 
its  correctness— doctrines  which,  in  my  opin- 
ion,  can  in  no  wise  be  maintained.  The  respect 
required  to  be  shown  to  the  decrees  of  foreign 
tribunals  is  not  founded  upon  the  mere  comity 
of  nations;  it  has.  for  its  foundation,  that  uni- 
versal equality  and  independence  of  all  govern- 
ments, from  which  it  results,  as  Vattel  observes, 
"  That  to  undertake  to  examine  the  justice  of  a 
definitive  sentence,  is  an  attack  on  the  jurisdic- 
tion of  him  who  passed  it. "  It  becomes*,  there- 
fore, an  absolute  right  of  nations,  as  universal 
as  the  principle  on  which  it  depends,  and  one 
which  we  cannot  dispense  with  concedinoj, 
*  *  That  *decision8  made  by  the  judge  of  [*6 13 
the  place,  within  the  extent  of  his  powers,  shall  be 
considered  as  justly  made."  Not  being  at  lib- 
erty, as  it  were,  tolift  the  mantle  of  justice  cast 
upon  their  decrees,  it  is,  as  to  other  tribunals 
of  justice,  immaterial  what  errors  it  covers; 
neither  the  fallibility  of  the  judge,  the  perjury 
of  witnesses,  nor  the  oppression  and  injustice  of 
nations,  will  sanction  a  deviation  from  this  gen- 
eral rule.  And,  perhaps,  if  this  doctrine  were 
not  deducible  from  any  fixed  principle,  nations 
must  long  since  have  adopted  it  from  a  neces- 
sary attention  to  general  convenience;  for, 
otherwise,  the  sentence  which  I  am  now  con- 
sidering might,  perhaps,  again  be  reviewed  in 
the  courts  of  Santo  Domingo,  and  from  thence 
return  to  our  own  jurisdiction,  after  making 
the  circuit  of  all  the  courts  of  Europe. 

A  question  will  no  doubt  here  suggest  itself 
to  those  who  hear  me;  are  our  citizens,  then, 
bound  to  acquiesce  under  every  species  of  in- 

i'ustice?  and  do  they  sue  in  vain  to  our  courts 
or  relief?    The  answer  is,  while  our  govern- 
ment makes  one  of  the  society  of  nations,  we 
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are  bound  to  Rubmit  to  the  obligation  of  those 
rules  which  that  society  has  assumed  for  their 
government;  rules  which  are  founded  in  truth 
and  wisdom,  and,  bui  for  the  misapplication  of 
fraud  and  flagitiousness  of  power,  are  well  cal- 
culated to  produce  the  best  effects. 

It  is  not  in  our  courts  that  redress  is  to  be 
sought  for  the  errors  or  injustice  of  foreign  ad- 
judications. Nations  pledge  to  each  other  the 
lives,  the  fortunes  of  their  citizens,  and  even 
their  very  national  existence,  for  the  integrity 
and  correctness  of  their  judicial  tribunals,  and 
"when  justice  is  refused,  or  palpable  and  evi- 
dent injustice  done,  or  rules  and  forms  openly 
violated,  or  an  odious  distinction  adopted,  to 
the  prejudice  of  the  subjects  of  another,"  and 
negotiation  for  satisfaction  fails,  the  appeal  lies 
to  the  ultima  ratio  of  nations: 

The  government  is  bound  to  extend  a  pro- 
tecting arm  to  her  citizens,  whilst  confining 
themselves  strictly  within  the  limits  of  their 
duty,  and  to  make  compensation  to  them  for 
such  injuries  as  policy  may  withhold  her  from 
resenting. 

The  jurisdiction  of  the  court  of  admiralty  is 
of  a  peculiar  nature.  Acting  wholly  in  rem, 
and  not  affecting  the  rights  of  any  persons 
whomsoever,  except  so  far  as  they  exist  in  the 
thing  which  is  the  subject  of  the  libel,  its  de- 
crees are  laid  down  to  be  conclusive  against  all 
the  world;  a  doctrine  which,  as  to  the  right  of 
property  in  the  subject  lilieled,  is  strictly  and 
universally  correct,  "  Whenever  the  court  is 
erected  within  the  jurisdictional  limit«  of  the 
power  which  constitutes  it,  when  the  subject  is 
of  admiralty  jurisdiction,  and  the  court  profess- 
es to  sit  and  judge  according  to  the  law  of  na- 
tions, and  the  style  of  the  admiralty."  Nor 
must  it  be  supposed  that  to  produce  this  effect 
upon  the  right  of  property,  the  decision  of  the 
court  must  be  formed  upon  a  just  idea  of  the 
law  of  nations,  as  applies  to  any  particular 
case:  a  decision  founded  upon  an  erroneous 
opinion  will  be  as  efficient,  in  that  respect,  as 
one  which  flows  from  the  most  unerring  judg- 
ment. It  is  the  thing  decreed  that  courts  of  jus- 
tice are  to  look  to.  not  to  the  reasons  from 
whence  the  conclusions  are  deduced. 

514*]  *Governments  will,  indeed,  examine 
into  the  correctness  of  proceedings  against  their 
citizens,  and  insist  on  satisfaction,  or  dissolve 
the  bonds  of  peace. 

It  remains  for  me  to  consider  the  second  of  the 
principles  upon  which  the  court  l^elow  founded 
Its  decree  of  April  last  in  favor  of  the  libellants, 
to  wit,  *  *  That  as  the  property  of  the  actors  was 
actually  brought  'into  their  own  jurisdiction 
long  before  any  judicial  decision  had  taken 
place  elsewhere,  and  the  marshal  of  this  court 
Jiad  the  custody  of  it  at  letist  three  months 
prior  to  any  such  decision,  that  alone  might 
have  been  good  cause  for  ordering  restitution. " 

In  the  argument  upon  this  head,  the  jcounsel 
contended  that  it  was  the  possession  alone 
which  could  bring  the  subject  within  the  juris- 
diction of  the  court  of  admiralty  which  con- 
demned it;  that  in  parting  with  the  possession, 
by  the  sale,  the  court  then  lost  its  jurisdiction, 
and  could  not  affect  the  right  of  property  by 
their  decree.  The  court  below,  without  aiiopt- 
ing  this  idea  in  the  extent  contended  for,  ap- 
pears to  assume  another,  to  wit,  that  coming 
witliin  our  jurisdiction,  it  could  no  longer  be 
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subject  to  the  court  of  France,  and  the  proper- 
ty revested  hy  Jfnt  potttliminii.  I  am  sorry  here 
a^in  to  be  under  the  necessity  of  adopting  a 
different  opinion.  Mere  locality  will  not,  or  it- 
self,  deprive,  the  prize  court  of  one  nation  of  its 
iurisdiction,  nor  give  jurisdiction  lo  another. 
The  taking  as  prize  is  the  foundation  of  admir- 
alty jurisdiction.  A  prize,  brought  into  our 
ports  by  a  belligerent,  continues  subject  to  the 
jurisdiction  of  the  capturing  power,  although 
the  corpus  be  within  the  limits  of  another  jur- 
isdiction ;  and  it  is  now  the  general  practice  of 
European  nations  to  condemn  in  their  own 
courts  captured  vessels  carried  into  the  ports  of 
an  ally  or  even  a  neutral.  On  the  other  hand, 
a  prize  brought  into  our  ports  would  be  in  no 
wise  subjected  by  that  circumstance  to  our  jur- 
isdiction, except,  perhaps,  in  the  single  case  of 
its  being  necessary  to  assume  a  juri^iction  to 
protect  our  neutrality  or  sovereignty ;  as  in  the 
case  of  capture  within  our  jurisdictional  limits, 
or  by  vessels  fitted  out  in  our  ports.  Nor  does 
it  appear  to  me  that  the  jtu  pontlimiuii  can  at  all 
attach  in  this  case,  because  that  this  capture 
was  not  a  reprisal  upon  us  as  a  nation,  but  up- 
on a  single  offending  individual  in  the  commis- 
sion of  an  act  imauthorized  by  his  nation.  To 
satisfy  the  mind  on  this  subject,  it  is  neces8ar>' 
to  inquire  what  is  the  liability  of  an  individual 
of  a  neutral  state,  who  commits  an  act  inconsist- 
ent with  his  neutrality,  or  even  with  the  mu- 
nicipal laws  of  another  nation?  How  is  his  state 
affected  by  his  conduct,  and  who  is  to  decide 
upon  the  offense  with  which  he  is  charged  r 
As  to  the  tribunal  that  must  determine  on  the 
offense,  there  is  no  longer  a  contrariety  of  opin- 
ion entertained  among  civilized  nations.  Every 
nation  is  the  arbiter  and  vindicator  of  its- 
own  rights,  and  the  courts  of  the  capturing 
power  have  exclusive  jurisdiction  of  questions 
arising  on  supposed  breaches  of  neutrality,  the 
violation  of  belligerent  rights,  or  even  oi  mu- 
nicipal law.  With  regard  to  the  liability  of  in- 
dividuals charged  with  these  offenses,  it  is  prop- 
er to  observe,  *that  in  strictness  every  *[old 
nation  is  bound  to  restrain  its  own  citizens  from 
the  commission  of  offenses  agaiqst  all  other  na- 
tions. But  as  it  is  idipossible,  in  the  present  state 
of  things,  for  the  most  vigilant  government  to 
prevent  these  aggressions,  which  a  desire  of  gain 
and  the  spirit  of  adventure  are  hourly  produc- 
ing, nations  have  agreed  in  giving  up  the  indi- 
vidual to  the  consequence  of  his  own  temerity, 
and  the  offender  is  now  treated  as  an  individual 
enemy,  abandoned  by  his  own  government,  and 
who  cannot  ever  claim  the  rights  of  war,  but 
from  the  humanity  or  policy  of  his  captor.  A 
consideration  which  will  set  Uiis  iaea  in  a 
strong  point  of  view,  and  show  that  he  is  con- 
sidered as  waging  individual  war  with  the  cap- 
turing belligerent,  is  that  if  he  escapes  or  res- 
cues his  ve^ssel  after  capture,  he  is  never  de- 
manded of  his  government,  nor  complaint  made 
against  him,  whatever  acts  of  violence  he  may 
commit  in  so  doing,  but  avoids  the  dan^r  as 
another  enemy  would  under  similar  circum- 
stances. 

If  an  American  vesvsel  charged  with  a  breach 
of  neutrality,  were  to  be  captured  by  a  belliger- 
ent beyond  our  jurisdictional  limits,  and  beu>re 
condenmatiou  were  to  be  driven  into  one  of  our 
ports,  either  by  stress  of  weather  or  the  puisuit 
of  any  enemy,  will  it  be  contended  that  this  court 
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could  interfere  to  devest  the  captor  of  his  pos- 
session? It  must  be  recollected  that  such  an 
attempt  would  draw  to  this  court  the  jurisdic- 
tion of  a  question  which  it  is  the  acknowledged 
right  of  the  belligerent  to  have  decided  by  his 
own  tribimals.  Therefore,  in  the  case  of  a  neu- 
tral captured  on  a  charge  of  a  breach  of  neutral- 
ity, the  }u»  postUminii  can  only  attach  in  case 
of  rescue  or  recapture,  and  his  nation  cannot 
interfere  to  restore  him  that  possession  which 
he  has  lost  by  the  capture,  without  becoming  a 
party  in  the  contest;  she  regards  the  individual 
and  capturing  power  as  belligerents,  between 
whom  she  is  bound  equally  to  observe  the  laws 
of  neutrality,  and  particularly  to  consider  pos- 
session as  the  criterion  of  right,  at  least  while 
the  cause  of  capture  is  in  its  procress  to  adjudi- 
cation. It  will  be  perceived  how  large  a  portion 
of  the  argument  went  to  justify  and  condemn 
the  trade  in  which  this  vessel  was  engaged;  the 
one  side  contending  that  the  libel lants  had  com- 
mitted no  act  for  which  she  was  liable  to  con- 
demnation; the  other,  that  they  had  a  question 
which  is  exclusively  cognizable  in  the  courts  of 
the  capturing  power,  but  which  this  court  would 
be  compelled  to  decide  upon  if  the  libel  be  sus- 
tained upon  a  claim  interposed  on  behalf  of  the 
captors,  or,  even,  I  conceive,  of  their  vendee, 
umess  there  were  reason  to  contend  that  the 
vessel  was  piratically  captured. 

At  the  same  time  I  heartily  concur  in  the 
opinion,  that  as  far  as  between  neutrals,  at  least, 
a  sentence  of  condemnation  is  indispensably  nec- 
essary to  pi:oduce  a  complete  devesture  of  prop- 
erty, and  unless  the  neutral  property  captured 
be  put  in  a  train  for  legal  adjudication,  I  should 
think  a  nation  at  liberty  to  seize  it  as  being  pi- 
ratically taken ;  for  the  capturing  power  is  bound 
to  satisfy  the  neutral  nation  that  she  had  a  legal 
right  to  attack  her  citizen;  and  it  will  be  found, 
upon  reflection,  that  this  cannot  be  satisfactorily 
516*]  done  in  any  other  mode  than  *by  a  decree 
of  her  tribunals  of  justice.  Much  has  been  said 
about  the  different  rules  adopted  by  European  na- 
tions respecting  the  devesture  of  property.  These 
rules  were  universally  adopted  by  the  respective 
nations  tu  regulate  the  claims  of  their  own  citi- 
zens in  questions  of  salvage  and  restitution.  In 
case  of  alliances  in  war,  each  nation  extended 
to  its  ally  the  benefit  of  a  rule  which  ascertained 
the  rights  of  her  own  citizens.  And  the  cor- 
rectness of  these  niles  was  mere  matter  of  spec- 
ulation, in  no  wise  affecting  the  interest  of  neu- 
trals, until  Great  Britain  thought  proper,  in  the 
last  war,  to  exact  a  salvage  on  the  recapture  of 
neutral  property.  There  appears  to  me  to  re- 
main but  two  of  the  points  made  by  counsel,  on 
which  it  may  be  necessary  for  me  to  remark. 

1st.  Uow  far  the  sentence  of  condemnation 
would  affect  the  property  after  the  sale. 

2d.  Whether  the  whole  transaction  was  not  in- 
consistent with  the  treaty  subsisting  between 
the  two  nations,  and,  therefore,  producing  no 
change  of  property. 

1st.  In  the  case  of  Sfieafe  and  Tui^ncr  v.  A 
jmreel  of  Sugars,  decided  in  the  district  court  of 
this  district  in  the  year  1800,  in  favor  of  the 
purchasers,  and  affirmed  on  appeal  to  the  circuit 
court,  the  property  captured  was  carried  into 
the  Havanna  and  libeled  and  condemned  by  a 
French  court  Mtting  at  the  Cape.  The  sale  also 
took  place  prior  to  the  condemnation.  It  was, 
indeed,  asserted  in  that  case,  as  it  was  in  this, 
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that  the  sale  was  made  with  the  consent  of  the 
captain,  but  there  was  no  evidence  to  prove  it. 
In  two  important  features,  these  cases  are  paral- 
lel, and  I  might  rest  my  opinion  on  this  point, 
on  precedent  alone ;  but  it  affords  me  more  sat- 
isfaction to  be  able  also  to  decide  on  principle. 
As  the  sale  was  not  made  by  order  of  a  compe- 
tent tribunal,  and  was  made  by  the  captors  at  a 
time  T\jhen  their  rights  were  not  consummated 
by  a  judicial  decision,  the  claimant  in  this  case 
could  have  acquired  no  more  than  an  inchoate 
right,  subject  to  be  confirmed  or  defeated  by 
the  event  of  the  decision  of  the  court  to  which 
the  cause  was  prefen^;  that  is,  he  acquired  no 
more  interest  than  what  was  possessed  by  the 
captor  from  whom  he  purchased.  Had  tne  de- 
cision been  against  the  captors,  with  the  evidence 
now  before  me,  I  should  not  hesitate  to  decide 
in  favor  of  restitution ;  but  when  once  the  de- 
cree of  condemnation  was  passed,  the  govern- 
ment of  France  has  made  the  act  of  capture  its 
own,  and  all  questions  of  individual  interest  are 
at  an  end. 

The  whole  of  the  argument  founded  on  the 
violation  of  the  treaty,  is  subject  to  the  general 
objection,  that  it  leaos  to  a  revision  of  .a  decree 
of  a  foreign  tribunal. 

The  French  courts  are  bound  by  the  conven- 
tion with  France,  and  it  is  to  be  presumed,  that 
they  bear  it  in  mind  in  their  decisions.  They 
possess  the  same  power  in  construing  its  mean- 
mg  and  effect  that  we  do,  and  though  influenced 
by  an  erroneous  opinion,  that  would  not,  of  it- 
self, vitiate  their  decrees.  With  regard  to  the 
ground  of  the  argument  drawn  from  the  12th 
article,  to  wit,  that  Port  de  Paix  is  the  port 
*of  an  enemy  of  France,  and,  therefore,  a  [*o  1 7 
trade  with  it  is  sanctioned  by  that  article,  I  think 
is  totally  incorrect  in  point  of  fact.  France  has 
not  yet  relinquished  the  contest,  and  until  she 
does,  I  think  that  all  the  ports  of  the  island  are 
still  ports  of  France,  and  that  she  possesses  the 
right  to  exclude  all  the  world  from  a  commerce 
with  them,  and  to  fix  the  penalty  for  a  breach 
of  such  exclusion.  There  is  a  peculiarity  in  the 
unhappy  conflict  raging  in  tliat  devoted  island, 
which  should  make  us  hesitate  in  applying  to  it 
the  general  rules  of  war  between  mdependent 
nations.  Great  Britain,  deeply  interested  as  she 
is  in  embarrassing  and  distressing  her  enemy, 
has  not  ventured  to  apply  the  general  laws  of 
war  to  this  newly  erected  empire.  On  the  con- 
trary, she  condemns  our  vessels  carrying  contra- 
band of  war  to  the  brigand  ports,  as  if  carrying 
to  the  ports  of  her  enemy,  although,  in  fact,  it 
is  carrying  them  to  the  most  inveterate  enemy 
of  her  rival.  As  the  20th  article  relates  only  to 
the  case  of  a  capture  for  carrying  contraband  of 
war  to  an  enemy's  port,  I  shall  pass  it  over  with- 
out any  observations,  and  shall  close  with  a  few 
remarks  on  the  22d  article,  the  last  noticed  in 
the  argument. 

The  first  clause  of  this  article,  and  the  only  one 
relating  to  this  case,  is  in  the  following  words: 
"  It  is  further  agreed,  that  in  all  cases,  the  es- 
tablished courts  for  prize  causes  in  the  country 
to  which  prizes  may  be  conducted,  shall  take 
cognizance  of  them,"  &c.  It  strikes  me,  upon 
an  attentive  consideration  of  this  article,  that 
the  only  object  of  it  was  a  recognition  of  the 
established  doctrine,  that  the  courts  of  the  cap- 
turing power  shall  judge  of  the  legality  of  cap- 
ture, and  to  add  the  very  necessary  provision 
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that  the  reasons  of  condemnation  shall  be  in  all 
cases  expressed  in  their  decrees.  But  certainly 
the  words  literallv  taken,  will  produce  the  in- 
ference contended  for  by  counsel,  to  wit,  that 
vessels  captured  from  our  citizens  by  France, 
cannot  be  condenmed,  except  in  a  French  port, 
for  it  would  be  absurd  to  suppose  that  it  was 
intended  to  rive  iurisdiction  to  the  courts  of  any 
neutral  or  ally,  into  whose  ports  such  prizes 
might  be  earned.  If  this  were  a  just  construc- 
tion of  the  article  alluded  to,  it  would  only  fol- 
low, that  a  violation  of  the  treaty  had  been  com- 
mitted, for  which  France  is  bound  to  make 
atonement,  and  that  the  court  of  admiralty  of 
Santo  Domingo  was  incorrect  in  proceeding  to 
adjudicate  a  vessel  not  lying  in  their  own  port. 
But  I  conceive  that  the  validity  of  the  decree 
will  still  remain  unshaken  as  to  the  change  of 
property. 

If  this  article  was  not  brought  to  the  notice 
of  that  court,  it  may  well  be  attributed  to  the 
laches  of  the  libellant  himself  in  not  making 
this  defense,  or,  indeed,  any  other  in  a  court 
that  Was  open  to  his  claims.    But  there  is  a  lib- 
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erality  and  candor  necessary  in  the  construction 
of  treaties  which  would  vaake  me  reject  the  one 
here  contended  for,  were  it  necessary  to  decide 
upon  it.  I  could  never  be  induced  to  think  that 
a  point  of  such  importance  would  be  left  to 
mere  inference,  by  the  able  men  who  negotiated 
that  treaty,  when  it  could  have  been  so  easily 
expressed,  in  a  single  unequivocal  sentence.  Nor 
do  I  think  the  interest  of  the  neutral  would 
be  promoted  by  a  construction  which  would 
♦subject  the  fair  trader  to  the  melancholy  [*5 1 8 
inconvenience  of  being  detained  in  some  distant 
port,  until  he  could  l^  safely  conveyed  to  that 
of  the  captor  for  adjudication,  or  be  exposed, 
perhaps,  to  the  perils  of  the  ocean  during  some 
tedious  voyage  for  the  same  purpose. 

Upon  the  whole,  I  am  of  opinion  that  the  de- 
crees in  these  cases  should  be  reversed,  and  the 
libels  be  dismissed.  But  as  the  claimant  pur- 
chased before  condemnation,  and  the  libellant 
had  a  fair  claim  to  this  investi^tion,  I  am  of 
opinion  that  each  party  should  pay  his  own 
costs. 

Cranch  4. 


FEBRUARY  TERM,  1807. 


GENERAL  RULE. 


It  is  ordered,  that  where  damages  are  given  by  the  rule  passed  in  February  term,  1805,  the 
said  damages  shall  be  calculated  to  the  day  of  affirmance  of  the  said  judgment  in  this  court. 


FEBRUARY  TERM,  1808. 

GENERAL  RULES. 

1.  Ordered,  that  all  parties  In  this  court,  not  being  residents  of  the  United  States,  shall  give 
security  for  the  costs  accruing  in  this  court,  to  be  entered  on  the  record. 

2.  Ordered,  that  upon  the  clerk  of  this  court  producing  satisfactory  evidence,  by  affidavit 
or  acluiowledgment  of  the  parties  or  their  sureties,  of  having  served  a  copy  of  the  bill  of  costs 
due  by  them  respectively  in  this  court,  on  such  parties  or  sureties,  and  of  their  refusal  to  pay 
the  same,  an  attachment  shall  issue  against  such  parties  or  sureties  respectively  to  compel  pay- 
ment of  the  said  costs. 
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PRINCIPAL  MATTERS  IN  FOURTH  VOLUME. 


ABANDONMENT. 

1.  The  capture  of  a  neutral  as  prize  by  a  bel- 
ligerent, is  a  total  luss,  and  entitles  the  Insured  to 
abandon. 

Rhindanderv.  In.  Co.  Penn^ylmniaj  29 

2.  The  state  of  the  loss  at  the  time  of  the  offer  to 
abandon  fixes  the  rights  of  the  parties.  lb. 

3.  The  right  of  the  assured  to  abandon  and  re- 
cover for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
upon  the  state  oi'  the  information  received. 

MarshaU  v.  Delaware  In.  Co..,  802 

4.  The  technical-  total  loss  arising  from  capture, 
-ceases  with  the  final  decree  of  restitution ;  although 
that  decree  may  not  have  been  executed  at  the 
time  of  the  offer  to  abandon.    lb.  203 

5.  If  at  the  time  of  the  offer  to  abandon,  the  ship 

be  in  possession  of  the  master,  in  good  condition, 

and  at  full  liberty  to  proceed  on  the  voyage,  the 

ioseof  the  Ciirgo  will  not  authorize  the  owner  of 

the  vessel  to  recover  for  a  total  loss  of  the  vessel. 
AlexamitA'  v.  Baltimore  In.  Co.,  371 

ACCESSORY. 
See  Treason,  27. 

ACCOUNT. 

1.  See  Assignee,  1. 

2.  If  an  account  stated  be  pleaded  in  bar  to  a  bill 
In  equity,  such  plea  will  be  sustained,  except  so  far 
4IS  the  complainant  shall  show  it  to  be  erroneous. 

Chappedelai7ie  v.  i>ec7ien«iu",  306 

3.  The  court  will  notice  only  those  errors  In  the 
report  of  auditors  which  appear  upon  the  face  of 
the  report,  or  those  expresdy  set  down  in  the  ex- 
-ccptions;  and  then  the  evidence  on  which  the 
it  ?ms  were  allowed  must  appear  on  the  record. 

Ih.  808 

ADMIRALTY. 

1.  The  owner  of  a  prlvatebr,  capturing  neutral 
property,  is  not  liable  to  a  decree  of  restitution 
unless  the  property,  or  its  proceeds,  came  to  his 
hands.  Jennings  v.  Carg*nu  2 

2.  The  district  courts  of  the  United  States  are 
.courts  of  prize,  and  have  power  to  carry  into  effect 
the  sentences  of  the  old  continental  courts  of  ap- 
peal in  prize  causes.  lb. 

3.  In  all  proceedings  in  rem,  the  court  has  a  right 
to  order  the  thing  to  be  taken  into  the  custody  of 
the  law :  and  it  is  presumed  to  t)e  in  the  custody  of 
the  law  unless  the  contrary  appears. 

Jenninyv  v.  Cartum,  lb. 

4.  The  thing  does  not  follow  the  appeal  into  the 
superior  court,  but  remains  in  the  court  below; 
which  has  a  right  to  order  it  to  be  sold.  If  perish- 
able, notwithstanding  the  appeal.  lb. 

5.  If  the  captor  fails  to  libel  the  captured  vessel, 
the  owner  may  claim  her  in  a  court  of  admiralty. 

lb.  23 

6.  The  practice  of  the  district  courts  of  the 
United  States  as  courts  of  admiralty,  is  not  regu- 
lated by  law.    //>.  24 

7.  A  vessel  libeled  Is  always  in  possession  of  the 
law.  lb. 

8.  If  a  court  cannot,  consistently  with  the  law  of 
nations,  exercise  the  Jurisdiction  it  has  assumed, 
its  sentence  is  to  be  disregarded. 

Rose  V  Himelyy  241 

Oranch  4. 


9.  Every  sentence  of  condemnation  by  a  com- 
petent court,  having  Jurisdiction  over  the  subject 
matter  of  its  Judgment,  is  conclusive  as  to  the  title 
claimed  under  it.  lb, 

ID.  A  seizure  of  a  foreign  vessel  beyond  the  limits 
of  the  territorial  Jurlsdictioa,  for  breach  of  a  mu- 
nicipal regulation,  is  not  warranted  by  the  law  of 
nations,  and  cannot  give  Jurisdiction  to  the  courts 
of  the  offended  country ;  especially  if  the  property 
seized  be  never  carried  within  its  territorial  Juris- 
diction,   lb.  242 

11.  Qiusre,  whether  a  French  court  can,  consist- 
ently with  the  law  of  nations  and  the  treaty,  con- 
demn American  property  never  carried  into  the 
dominions  of  France,  and  while  lying  in  a  port  of 
the  United  States,    lb.  243 

12.  An  American  vessel  seized  by  the  French  for 
breach  of  a  municipal  law  of  France,  and  carried 
into  a  Spanish  port,  may,  while  lying  there,  be  law- 
fully condemned  by  a  French  tribunal  sitting  in  a 
French  port.         Uu^on  v.  Ouestier^  298 

13.  The  possession  of  the  sovereign  of  the  captors 
gives  Jurisdiction  to  his  courts,    to.  294 

14.  The  possession  of  the  captors  in  a  neutral 
port,  is  the  possession  of  their  sovereign.  lb. 

16.  If  the  possession  t>e  lost  by  recapture,  or  es- 
cape, or  voluntary  discharge,  the  courts  of  the 
captor  lose  the  Jurisdiction  which  they  had  ac- 
quired by  the  seizure. 

Hud»on  V  Ouestier,  294 

16.  No  foreign  court  can  question  the  correctness 
of  the  sentence,  unless  the  court  passing  the  sen- 
tence loses  its  Jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice.  lb, 

17.  See  Bottomry^  1, 2,  3.    SolDO^e,  1, 2, 3. 

18.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade*is  con- 
clusive evidence  of  that  fact,  in  an  action  upon 
the  policy  of  insurance. 

Croudstm  v.  Leonard,  434 

19.  All  seizures  under  laws  of  impost,  navigation 
or  trade  of  the  United  States,  where  the  seizures 
are  made  on  waters  navigable  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burden,  are  civil  causes  of 
admiralty  and  maritime  Jurisdiction,  aod  are  to  be 
tried  without  a  Jury. 

United  States  v.  Schooners  Betsy  and 

Charlt}Uey  443 

20.  Qnceren  whetherthe  claimant's  answer  to  the 
libel  ought  not  always  to  be  upon  oath,  if  required ; 
and  whether  he  is  not  bound  to  submit  to  answer 
Interrogatories  upon  oath,  viva  tv)ce,  in  open  court? 

ib. 

21.  Ouflwe,  whether,  on  the  trial  of  a  vessel  with- 
out a  Jury,  according  to  the  course  of  the  admiral- 
ty, for  trading  to  St.  Domingo  contrary  to  law, 
evidence  may  not  be  heard  by  the  Judge,  that  other 
vessels  belonging  to  the  same  owner,  were  at  the 
same  prohibited  port,  at  the  same  tliAe  ;  as  a  cir- 
cumstance tending  to  discredit  the  evidence  of 
distress  set  up  as  an  excuse  for  going  to  such  pro- 
hibited port?    lb.  444 

22.  If  the  libel  aver  the  vessel  to  be  of  more  than 
ten  terns  burden,  and  to  have  arrived  at  a  certain 

f>ort  from  the  West  Indies,  and  that  she  was  seized 
n  such  port,  the  court  will  consider  it  as  suffi- 
ciently averred  that  such  a  seizure  was  made  upon 
waters  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burden,    lb.  447 
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23.  The  question  whether  a  seizure  for  violation 
of  a  law  ol  the  United  States  i»  of  udmiralty  or 
oommon  law  Jurisdiction,  is  to  be  decided  by  the 
place  of  seizure,  not  by  the  place  of  the  offense. 
Vniied  States  v.  Schoonertf  BeUy  and 

CharUAte,  452 


24. 


in 


renu 
5ia 


A   court  of  admiralty  acts   wholly 
Queer e  ?    A  ppe  /?  dfx, 

26«  Qwore,  whether  the  Jurisdiction  of  a  court  of 

admiralty  depends  upon  its  possession  of  the  thinflr  ? 

lb.  513 

28.  A  sentence  of  oondemnatioa  is  necessary  to 
devest  the  property,    Ih.  614 

AFFIDAVIT. 
See  Commitment,  1, 2, 

AGREEMENT. 

1.  If  A.  ag-ree,  under  seal,  to  do  certain  work  for 
B.  and  does  part,  but  is  prevented  by  B.  from  finish- 
ing it  according:  to  contract,  A.  cannot  maintain 
a  quantum  mejuit  agrainst  B.  for  the  work  actually 
performed,  but  must  sue  upon  the  sealed  instru- 
ment.   Young  v.  Pie^ton^  239 

2.  The  promise  to  pay  the  debt  of  another  must 
be  in  writincr  and  cannot  be  explained  by  parol. 

Orant  v.  Naj^or,  235 

ALIENS. 

1.  When  both  parties  are  aliens,  the  courts  of  the 
United  States  have  not  Jurisdiction. 

Montdlet  v.  Murray,  46 

2.  A  pt  rson  born  in  the  colony  of  New  Jersey  be- 
fore the  year  1775,  and  residing  there  till  Aie  year 
1777.  but  who  then  joined  the  British  army,  and 
ever  since  adhered  to  the  British,  claiminK  to  be  a 
British  subject,  and  demandln^rand  receiving:  com- 
pensation from  that  grovernment  for  his  loyalty, 
and  hissuffering:s  as  a  refugee,  Is  not  an  alien,  but 
may  take  lands  in  New  Jersey  by  descent. 

M*llvaine  p.  Coare,  209 

3.  A  person  born  in  England  before  1775,  and  who 
always  resided  there,  and  never  was  in  the  United 
States,  is  an  alien,  and  could  not,  in  the  year  1793, 
take  lands  in  Maryland  by  descent  from  a  citizen  of 
the  United  States. 

Davxtm'a  Lessee  c.  Oodfrey^  321 

ANSWER. 
See  Admiralty,  19. 

APPEAL. 

1.  The  thing,  in  proceedings  iti  rem,  does  not  fol- 
low the  cause  into  the  appellate  court ;  but  remains 
in  the  court  below,  which  has  a  right  to  order  it  to 
be  sold,  if  perishable,  notwithstanding  the  appeal. 

Jennitigs  v.  Carstm^  2 

2.  Tl^e^ sentences  of  the  old  continental  court  of 
appeals  in  prize  causes  may  be  enforced  by  the  dis- 
trict courts  of  the  United  States.  Ih. 

3.  An  appeal  lies  from  the  district  court  of  the 
United  States  for  the  territory  of  Orleans,  directly 
to  the  Supreme  Court  of  the  United  States. 

Mfvrgan  v.  CaVcndern  370 

4.  An  appeal,  or  writ  of  eiTor,  Ifes  from  the  Judg- 
ment of  the  circuit  court  of  the  District  of  Colum- 
bia to  the  Suip  rem  e  Court  of  the  United  Ptates  in 
cases  where  the  bank  of  Alexandria  is  plaintifiT ,  and 
the  Judgment  below  is  in  its  favor,  notwithstanding 
the  clause  in  its  charter  to  the  contrary. 

Young  v.  Bank  of  Alexandria^  384 

APPEARANCE. 

1.  The  appearance  of  the  defendant  in  error 
waives  all  oojection  to  the  irregularity  of  tbe  re- 
turn of  the  writ.of  error. 

Wood  V.  Lidey  180 

2.  Theappearanceof  the  defendant,  to  a  foreign 
attachment  in  a  circuit  court  of  the  United  States 
waives  all  objection  to  the  non-service  of  process. 

PoUard  v.  DwighU  421 

APPRAISEMENT. 
See  Evidence,  5. 

ARREST. 

The  word  '*  apprehended,"  in  the  8th  section  of 
the  act  of  Congress  for  the  punishment  of  certain 
crimes,  comprehends  a  military  arrest  or  seizure,  as 
well  as  a  legal  arrcFt. 

Ex  parte  BoUman  and  Swarthwimt,  77 
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ASSIGNEE. 

An  assignee  of  an  assignee  of  a  co-partner  in  a 
Joint  purchase  and  sale  of  lands  may  sustain  a  bill 
In  equity  against  theother  co-partners  and  tbe  agent 
of  the  concern,  to  compel  a  discovery  of  the  quan- 
tity purchased  and  sold,  and  for  an  account  and  dls- 
tributi(m  of  the  proceeds. 

Pendleton  r.  Wamtmrsie,  "*» 

ASSUMPSIT. 

Assumpsit,  quantum  meruU,  will  not  lie  for  work 
and  labor  done  in  part  fulfillment  of  a  sealed  con- 
tract, although  the  defendant  had  prevented  the^ 
plaintiff  from  finishing  the  work  according  to  the* 
contract.    Young  v.  Preston^  239^ 

AUDITOR. 
See  Account,  8. 

AUTHORITY. 

It  is  incumbent  on  a  purchaser  under  a  sale  fr>r 
taxes  to  prove  the  authority  of  the  collector  to 
sell.    Stead  v.  Course,  SK^ 

AVERMENT. 
See  Admiralty,  22. 

AWARD. 

The  award  of  arbitrators  appointed  under  a  mu- 
tual mistake  of  both  parties,  in  supposing  them- 
selves bound  by  law  to  submit  the  matter  to  arbi- 
tration, is  not  obligatory. 

PeUch  V.  Ware,  347 


BANK  OF  ALEXANDRIA. 

1.  See  Appeal,  4. 

2.  The  act  of  Virginia  incorporating  the  bank  of 
Alexandria  is  a  public  act. 

Young  r.  Bank  of  Alexandria^  384 

BANK  OF  THE  UNITED  STATES. 

The  act  of  Congress  of  27th  June,  1798,  to  punish 
frauds  committed  on  the  bank  of  the  United  States- 
is  in  itself  repugnant,  and  will  not  support  an  in- 
dictment for  knowingly  uttering  as  true,  a  false^ 
forged  and  counterfeited  paper  purporting  to  be  a 
bank  bill  of  the  United  ^tates,  signed  by  the  presi- 
dent and  cashier. 

United  States  v,  CantHl,  1117 

BILL  OF  EXCHANGE. 

If  the  drawer  of  a  bill  of  exchange,  at  the  time  of 
drawing,  has  a  right  t^)  expect  that  his  bill  will  be 
honored,  ho  is  entitled  to  strict  notice,  although  be 
had  no  funds  in  the  hands  of  the  drawee. 

Fiench  x\  Baiik  of  Columbia,  141 

BLOCKADE. 

1.  Persisting  in  an  intention  to  enter  a  blockaded 
port  after  warning,  la  not  attempting  to  enter. 

Fitz«immont<  v.  A'ctt*pofi  In.  Co.,  ISTv 

2.  The  sentence  of  n  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  is  con- 
clusive evidence  of  that  fact,  in  an  action  upon  the 
policy  of  insurance. 

Croudson  V.  Leonard,  434* 

BOND. 

1.  See  Deed,  1. 

2.  A  bond  may  be  delivered  by  a  surety  to  tbe 
principal  obligor  as  an  esertno. 

Pau:Hng  V.  United  States,  21i* 

3.  See  Escrow,  2. 

4.  In  a  suit  upon  a  bond  to  perform  certain  arti- 
cles of  agreement,  interest  may  be  recovered  in  a 
case  notprovided  for  by  the  ag:reemeiit. 

United  States  v.  Guiitetf,  333 

5.  To  an  action  upon  a  bond  conditioned  to  pay 
money  on  the  Ist  of  March,  it  is  not  a  good  plea  to 
say  that  the  defendant  paid  it  on  the  13th  of  May, 
without  averring  it  to  be  the  whole  sum  then  due. 

Pi. 

BOTTOMRY. 

1.  The  claim  of  bottomry  is  to  be  preferred  to  all 
others,  except  seamen's  waires,  for  the  voyage  on 
which  tbe  bottomry  is  founded ;  but  it  can  extend 
no  further. 

Blaine  v.  Ship  Charles  Carter^  at? 

Crancli  4. 
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2.  If  the  obllfiree  of  a  bottomry  bond  suffer  the 
ship  to  make  several  voyaffes,  without  asserting  his 
lien,  and  executions  are  levied  u|)on  the  ship  by 
other  creditors,  the  obligee  loses  his  lien  upon  the 
ship,    lb,  328 

8.  Qtucre,  whether  a  bottomry  bond  executed  by 
the  owner  at  home,  creates  a  Hen  on  the  ship 
which  can  be  enforced  in  a  court  of  admiralty? 
Ih.  38S 

BRITISH  CREDITORS. 

1.  See  Limitations.    Confiscation,  1,  2. 

2.  If  a  conflscatinfiT  act,  independent  of  the  Brit- 
ish treaty,  would  be  construed  to  destroy  the  claim 
of  a  British  mortgragee,  the  treaty  reinstates  the 
lien  in  its  full  force,  and  a  subsequent  sale  could 
only  pass  it  cum  on&re. 

Higffinaon  v.  Afein,  415 

BRITISH  SUBJECTS. 
See  Aliens,  2,  8. 

BRITISH  TREATY. 
See  Limitations,  1.    Aliens,  2,3.    Confiscation,  1, 8. 

CAPTURE. 

See  Admiralty,  1,  2,   8,  4,  5,  10,  12,   13.    Abandon- 
ment,  1. 

COLLECTOR. 

1.  A  collector  sellinsr  land  for  taxes  must  act  in 
conformity  with  the  law  from  which  his  power  is 
derived,  and  the  pui*cha8er  is  bound  to  inquire 
whether  he  has  so  acted.  It  is  Incumbent  on  the 
vendee  to  prove  the  authority  to  sell. 

Stead  V.  Course,  408 

2.  By  the  tax  laws  of  Georgia  for  the  years  1790 
and  1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate ;  and  then 
to  sell  only  so  much  as  was  necessary  to  nay  the 
taxes  in  arrear.  Under  those  laws,  the  sale  of  a 
whole  tract,  when  a  small  part  would  have  been 
sufficient  to  pay  the  taxes,  was  void.  lb, 

8.  A  collector  of  the  revenue  of  the  United  States, 
after  his  removal  from  office,  has  no  authority  to 
collect  duties  outstandinir  at  the  time  of  his  remov- 
al ;  but  this  power  and  duty  devolves  upon  his  suc- 
cessor. 

SthresMey  v.  UniUd  StaUe,  IflO 

COLUMBIA. 

1.  The  right  of  Virginia  to  legislate  for  that  part 
of  the  District  of  Columbia  which  was  ceded  by  her 
to  the  United  States  continued  until  the  27th  of 
February,  1801. 

Yuung  V.  Bank  of  Alexandria^  384 

See  appeal,  4. 

COMMISSION. 

1.  The  certificate  of  commissioners  named  In  a 
dedimi/s,  that  they  took,  in  due  form  of  law,  the 
oath  annexed  to  the  commission,  is  sufficient  evi- 
dence of  that  fact. 

Grant  v,  Naylor,  224 

2.  It  is  not  necessary  to  give  notice  to  the  oppo- 
site party  of  the  time  and  place  of  executing  the 
oommisnon. 

Orant  V,  Naylor,  '  224 

8.  If  the  return  of  the  commission  be  inclosed  in 
an  envelope  which  is  sealed,  no  other  scaling  by  the 
commissioners  is  necessary,    lb.  225 

4.  If,  after  a  commission  has  issued,  the  parties 
have  leave  to  amend,  and  a  new  issue  be  made  up, 
similar  in  substance  to  the  former  issue,  the  deposi- 
tions taken  under  such  commisdon  may  be  used  at 
the  trial  of  the  new  issue,  lb.  282 

COMMITMENT. 

1.  A  person  may  be  committed  for  a  crime  by  one 
magistrate  upon  an  afflda\it  made  before  another. 

Ex  parte  Ballman  and  SwartuxmU  76 

2.  Qucere,  whether  upon  a  motion  to  commit  a 
person  for  treason,  an  affidavit  stating  the  sub- 
stance of  a  letter  in  possession  of  the  deponent  be 
admissible  evidence  r  i7>. 

COMMON  LAW. 

1.  Courts  which  originate  in  the  common  law  pot^ 
sess  a  jurisdiction  which  must  be  regulated  by 
their  common  law,  until  some  statute  change  their 
established  principles ;  but  courts  which  are  created 
by  written  law,  cannot  transcend  that  Jurisdiction. 
Ex  parte  Bollm  an  an  d  Swai  tunu  t,  98 
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2.  For  the  meaning  of  the  term  habeas  corpus 
resort  may  be  had  to  the  common  law ;  but  the 

?ower  to  award  the  writ  by  any  of  the  courts  of  the 
Jnited  States  must  be  given  by  written  law. 

lb.  98,  94 

8.  Qucere,  whether,  upon  an  Indictment  for  trea- 
son, proof  of  procurement  can,  in  this  country,  by 
force  of  the  common  law,  be  admitted  in  evidence 
to  establish  a  charge  of  personal  pi-esenue. 

United  States  v.  Burr,  Appendir,  50? 

CONFISCATION. 

1.  The  act  of  Georgia  confiscating  the  estate  of 
the  raortgageor  is  no  bar  to  the  claim  of  the  mortga- 
gee, a  British  merchant,  whose  debt  was  only  se- 
questered during  the  war.  The  estate  of  the  mort- 
gageor  only  was  confiscated,  not  that  of  the  mortga- 
gee. 

Higffinsmi  v,  Mein,  416 

2.  If  a  confiscating  act,  Independent  of  the  treaty, 
would  be  construed  to  destroy  the  claim  of  a  Brit- 
ish mortgagee,  the  treaty  reinstates  the  lien  in  ItM 
full  force;  and  a  subsequent  sale  could  only  pass  it 
with  its  burden. 

Hiouinmn  v,  Meiri,  A\^ 

CONNECTICUT. 
1.  See  Foreign  Attachment,  2.    Covenant,  2. 

CONTINUANCE. 

1.  The  refusal  of  the  court  below  to  continue  a 
cause  after  it  is  at  issue,  cannot  t>e  assigned  for 
error. 

Woods  tfc  BemUi  v.  Toung,  ZTt 

CONTRACT'. 

1.  A  court  of  eiiulty  will  annul  a  contract  which 
the  defendant  has  failed  to  perform,  and  cannot 
perform  on  his  part. 

Skillei-n  V.  May^  137 

2.  A  letter  of  ci-edft,  directed  by  mistake  to  John 
and  Joseph,  instead  of  John  and  Jeremiah,  and  de- 
livered to  John  and  Jeremiah,  who  furnished  goods 
upon  the  faith  of  it,  does  not  constitute  a  contract 
between  the  writer  of  the  letter  and  John  and  Jere- 
miah, to  whom  it  was  delivered,  and  parol  proof 
cannot  be  admitted  to  make  it  such. 

Grant  v.  Naylor,  224 

3.  The  promise  to  pay  the  debt  of  another  must 
be  in  writing,  and  cannot  be  explained  by  parol. 

lb.  Z8!> 

4.  B.  in  Philadelphia,  agreed  to  pay  to  A.'s  agent 
in  Amsterdam,  170,000 guilders  on  the  first  of  March, 
and  if  he  should  fail  so  to  do,  then  to  repay  to  A. 
the  value  of  the  guilders  at  the  rate  of  exchange 
current  in  Philadelphia  at  the  time  demand  of  pay- 
ment should  be  made,  together  with  damages  at  20 
per  cent.  In  the  same  manner  as  if  bills  of  exchange 
had  been  drawn  for  that  sum,  and  they  had  been 
returned  protested  for  non-payment,  and  lawful  in- 
terest for  any  delay  of  payment  which  might  take 

{)lace  after  the  demand.  B.  paid  the  170,000  guilders 
n  Amsterdam  to  the  agent  of  A.  on  the  13th  of 
May,  Instead  of  the  1st  of  March.  A.  is  not  entitled 
to  the  20  per  cent,  damages,  but  may,  in  a  suit  upon 
the  bond  given  to  perform  the  contract,  recover  in- 
terest on  the  170.000  guilders  from  the  Isj  of  March 
to  the  13th  of  3Iay. 

United  Sta^^es  v.  Gumey^  3:« 

CO-PARTNERS. 
See  A^ignee,  1. 

COPPER. 

1.  Round  copper  bars,  round  copper  plates,  ape! 
round  copper  plates  turned  up  at  the  edges,  are  n<»t 
subject  to  duty  upon  exportation. 

United  Spates  v.  Kyd  A  Watson,  1 

COPY. 
See  Evidence,  2. 

COSTS. 

I.  Costs  are  not  given  upon  a  reversal  of  judg- 
ment. 

Montalet  v.  Murray,  47 

COURTS  OF  UNITED  STATES. 

1.  The  district  courts  of  the  I'nite*!  States  are 
courts  of  prize,  and  have  power  to  carry  into  elTect 
the  sentences  of  the  old  continental  courts  of  ap- 
peal in  prize  causes. 

Jennings  r.  Carson,  2 
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3.  The  practice  of  the  district  courts  of  the  United 
States  as  courts  of  admiralty  is  not  regrulated  by 
law.    lb.  21 

3.  When  both  parties  are  aliens  the  courts  of  the 
United  States  have  not  jurisdiction. 

MontaUt  v.  Munau.  46 

4<  If  it  does  not  appear  upon  the  record  that  the 
suit  migrbt  have  been  maintained  in  the  courts  of 
the  United  States  between  the  orijrinfil  parties  to  a 
promissory  note,  no  suit  can  bo  maintained  upon  it 
in  those  courts  by  a  subsequent  holder.  lb. 

5.  The  court  is  bound  to  give  an  opinion  to  the 
Jury  on  a  question  of  law,  upon  request,  if  it  be 
pertinent  to  the  issue ;  but  not  if  it  involve  a  ques- 
tion of  fact.    Smith  v.  Carrington^  71 

6.  If  the  complainant  be  a  citizen  of  France,  and 
the  defendant  a  citizen  of  the  state  of  Geoitria,  the 
circuit  court  of  the  United  States  for  the  district  of 
Geor^a  has  Jurisdiction,  although  the  complainant 
Hnd  defendant  are  executoi^  and  their  testators 
respectively  were  citizens  of  the  state  of  Georgia. 

Chappedtlaiue  v  Dechenauxy  908 

7.  See  Appeal,  3,  4.  Habeas  Corpus,  1.  Jurisdic- 
tion, 5, 6. 

8.  If  two  citizens  of  the  same  state,  in  a  suit  in  a 
court  of  their  state,  claim  title  under  the  same  act 
of  Congress,  the  Supreme  Court  of  the  United 
States  has  appellate  jurisdiction  from  the  highest 
state  court  to  which  the  question  can  be  carried. 

Matthetos  v.  Zane^  382 

9.  The  district  judge  may  alone  hold  a  circuit 
court,  although  there  be  no  judge  of  the  Supreme 
Court  allotted  to  that  circuit. 

Pollard  V.  Dwigid,  421 


COVENANT. 

1.  An  action  may  be  supported  upon  a  covenant 
of  seizin,  although  the  plaintiff  has  never  been 
evicted,  and  the  declaration  need  not  aver  an  evic- 
tion.   Pollard  V.  DwighU  421 

8.  On  the  trial  of  an  action  in  Connecticut  for 
breach  of  a  covenant  of  seizin  of  lands  in  Virginia, 
the  question  whether  a  patent  from  the  state  of 
Virginia  for  the  lands  be  voidable,  is  not  examin- 
able.   Jb.  422 

8.  Parol  testimony  is  not  admissible  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims  to 
the  land.  lb. 

CREDIT,  LETTER  OP. 
See  Contract,  2, 8. 

CRIMES. 
See  Trial,  2.    Arrest,  1. 

CUSTODY  OF  THE  LA  W. 
See  Admiralty,  3,  4,  7, 12, 18, 14,  25. 


DAMAGES. 
See  Contract,  4. 

DECL.^  RATION. 
See  Covenant,  1. 

DECREE. 
See  Admiralty,  1, 2,  4,  8, 9, 11, 12, 15, 16, 18. 

DEED. 

1.  If  a  bond  be  executed  bv  O.  as  a  surety  for  S. 
lo  obtain  an  appeal  from  the  judgment  of  a  justice 
of  peace  in  Maryland,  and  the  bond  is  rejected 
by  the  justice,  and  afterwards,  without  the  knowl- 
edge of  O.,  the  name  of  W.  be  interlined  as  an 
obligor  who  executes  the  bond,  and  the  justice 
then  accepts  it,  it  is  void  as  to  O. 

Oneale  v.  Limg^  60 

2.  A  bond  may  be  delivered  by  the  surety  to  the 
principal  obligor  as  an  escrow. 

Pawling  r.  United  States,  219 

3.  See  Evidence,  1^.    Escrow,  1,  2. 

4.  See  Assumpsit,  1. 
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5.  Parol  evidence  may  be  given  of  the  ezlsteoce 
of  a  deed  of  gift  of  a  slave  in  Virginia,  to  show 
the  nature  of  the  possession  which  accompanied 
the  deed.    Spiers  v.  WiOtson,  396 

DEMISE. 
See  Lease,  1, 2. 

DEMURRER. 

1.  Upon  a  demurrer  to  evidence  the  testimony  Is 
to  be  taken  most  strongly  against  him  who  de> 
murs ;  and  such  conclusions  as  a  jury  might  justi- 
fiably draw,  the  court  ought  to  draw. 
Pawling  v.  United  States^ 
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DESCENT. 
See  Aliens,  2,  3. 

DETINUE. 

QiMFre,  whether  6  years*  possession,  in  Virginia, 
is  alone  a  good  title  to  enable  a  plaintiff  to  recover 
in  detinue?    Ranutay  v.  Lee,  401 

DEVISE. 
See  Equity,  3. 

DISTRICT  COURT. 
See  Courts  of  United  States,  1, 2, 9. 

DUTIES. 

1.  See  Copper,  1. 

2.  An  American  registered  vessel,  in  part  trans- 
ferred by  parol  while  at  sea  to  an  American  citizen, 
and  re-sold  to  her  original  owners  on  her  return 
into  port  and  before  her  entry,  does  not,  by  that 
operation,  lose  her  privileges  as  an  American  bot- 
tom, nor  become  subject  to  foreign  duties. 

United  Stales  v.  WiUingt  and  Franda,  48 

8.  A  collector  of  the  revenue  of  the  United 
States  after  his  removal  from  office,  has  no  au- 
thority to  collect  the  dutim  outstanding  at  the 
time  of  his  removal,  and  which  accrued  while  he 
remained  in  office ;  but  this  power  and  duty  de- 
volve on  his  successor. 

Sthreshleyv.  United  States,  169 

4.  Quoere,  whether  goods  saved  are  liable  for  du- 
ties?  Peiseh  V.Ware,  348 

5.  See  Forfeiture,  1. 


EJECTMENT. 

1.  In  Vermont,  tenants  in  common  may  main- 
tain a  joint  action  of  ejectment. 

Uicka  V.  Rogei^  165 

EQUITY. 

1.  See  Awignee. 

2.  If  the  obligee  of  abend  obtain  titles  in  his  own 
name  for  part  of  the  lands,  the  assignment  of 
which  to  the  obligor  was  the  consideration  of  the 
bond,  and  suffer  the  titles  to  the  residue  of  the 
lands  to  be  lost  by  the  non-payment  of  taxes,  a 
court  of  equity  will  not  lend  itstiid  to  carry  into 
effect  a  Judgment  at  law  upon  the  bond. 

SkiUern  v.  May,  137 

3.  A  court  of  equity  will  not  interfere  between  a 
donee  of  land  by  deed  and  a  devisee  under  the  will 
of  the  donor,  in  a  case  where  there  is  no  fraud. 

Viersv.  Mo7itg(fmery,  177 

4.  A  court  of  the  United  States  cannot  enjoin 
proceedings  in  a  state  court. 

Diggs  V.  Wolcott,  179 

6.  See  Account,  2, 3. 

6.  A  court  of  equity  will  annul  a  contract  which 
the  defendant  h&s  failed  to  perform,  and  which  he 
cannot  perform  on  his  part. 

Skillem  V.  May,  187 

ERROR. 

1.  See  Writ  of  Error,  1,  2.    Appeal,  4. 

2.  The  refusal  of  the  court  below  to  continue  a 
cause,  after  It  is  at  issue,  cannot  be  assigned  for 
error.    Woods  &  Bemis  v.  Y(mng,  237 

3.  Qucere,  whether  a  writ  of  error  will  lie  to  the 
refusal  of  the  court  below  to  quash  an  execution 
upon  motion  ?    Mountz  v.  Hodgson,  8S4 

ESCROW. 

1.  A  bond  may  be  delivered  by  a  surety  to  the 
principal  obligor,  as  an  escrow. 

Pawling  V.  United  States,  219 
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2.  If  one  of  the  obligors,  at  the  time  of  executing 
the  t)ond,  says  in  the  presence  of  some  of  the  other 
obligors,  "we  acknowledge  this  instrument,  but 
others  are  to  sign  it ;"  this  is  evidence  from  which 
the  jury  may  infer  a  delivery  as  an  escroWf  by  all 
the  obligors  who  were  then  present.  Ih, 

EVIDENCE. 

1.  A  witness  interested  in  certain  admitted  items 
of  the  plaintiff's  account,  is  still  a  competent  wit- 
ness to  prove  other  items. 

Smith  V.  Canington^  62 

2.  The  defendant  having  read  a  letter  fVom  the 
plaintiff's  agent  in  answer  to  a  letter  from  himself, 
cannot  give  in  evidence  a  copy  of  his  own  letter, 
without  proving  it  to  be  a  true  copy  by  a  witness. 

lb. 

3.  If  improper  e\idence  be  admitted  by  the 
Judge,  it  is  error,  and  this  court  cannot  inquire  into 
its  Importance,  or  operation,    lb,  70 

4.  Qucpre,  whether  a  foreign  sentence  of  condem- 
nation be  conclusive  evidence  in  an  action  against 
the  underwriters? 

Fttz»imm(m8  v,  Newport  Inn.  Co.  185 

5.  The  appraisement  made  under  the  order  of  the 
district  Judge  by  three  sworn  appraisers,  is  not  con- 
clusive evidence  of  the  value,  in  a  question  of  Ju- 
risdiction, but  is  better  evidence  than  the  opinion 
of  a  single  witness  examined  viva  voce  in  open 
court.    United  Statenv.  Briv  Union,  216 

6.  After  deciding  the  question  of  value  upon  the 
weight  of  the  evidence,  the  court  will  not  continue 
the  cause  for  the  party  to  produce  further  evi- 
dence as  to  the  value.  lb. 

7.  Upon  a  demurrer  to  evidence  the  testimony  is 
to  be  taken  most  strongly  against  him  who  demurs; 
and  such  conclusions  as  a  Jury  might  Justifiably 
draw,  the  court  ought  to  draw. 

Pawling  v.  United  States,  219 

8.  See  Escrow,  2. 

9.  A  letter  of  credit,  addressed  by  mistake  to 
John  and  Joseph,  instead  of  John  and  Jeremiah, 
and  delivered  to  John  and  Jeremiah  is  not  evidence 
of  a  contract  between  the  writer  of  that  letter 
and  John  and  Jeremiah. 

Grant  v.  Naylor,  224 

10.  See  Commission,  1,  2, 3, 4. 

11.  An  averment  of  a  demise  for  8  years  is  not 
supported  by  proof  of  a  lease  for  one  year  certain, 
and  two  years  further  possession  on  the  same  terms 
by  the  consent  of  the  landlord. 

Alexander  V.  Harris,  209 

12.  Parol  evidence  may  be  given  of  the  existence 
of  a  deed  of  gift  to  show  the  nature  of  the  posses- 
sion which  accompanied  the  deed. 

Spiers  V.  WiUif*on,  398 

13.  Quwre,  whether  5  years'  possession  is  evidence 
of  a  good  title  for  a  plaintiff  in  detinue'/ 

Ramsay  v.  Lee,  401 

14.  The  evidence  of  payment  which  results  from 
lapse  of  time  may  be  met  by  circumstances  which 
account  for  the  dehLv  in  bringing  the  suit. 

Higginson  v.  Mein,  420 

15.  The  official  certificate  of  survey  returned  by  a 
legal  sworn  surveyor  in  Virginia,  cannot  be  invali- 
dated by  evidence  tending  to  show  an  impossibility, 
that  the  survey  could  have  been  made  in  the  inter- 
vening time  between  the  date  of  the  entry,  and  the 
date  of  the  certificate  of  survey. 

Pollard  V.  Dwight,  422 

l(i.  Parol  testinion  v  is  not  admissible,  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims 
upon  the  land.  lb. 

17.  Tlie  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vcMieel  for  breach  of  blockade  is  con- 
clusive evidence  of  that  fact,  in  an  action  on  the 
policy  of  insurance.    Onmdsim  v.  Leonard,  434 

18.  See  Admiralty,  21. 

19.  In  treason  the  overt  act  must  be  proved  as 
laid.    Appetulix,  United  States  v.  Burr,  490 

20.  Qiuvre,  whether,  on  a  motion  to  commit  a  per- 
son for  trea.son,  an  affidavit  stating  the  substance 
of  a  letter  in  the  possession  of  the  deponent,  be  ad- 
missible evidence. 

Ex  parte  litMman  and  Sirartwout,  76 

21.  A  person  may  be  committed  by  one  magistrate 
upon  an  affidavit  made  before  another,  lb. 

22.  In  treason,  the  presence  of  the  party  is  part 
of  the  overt  act,  and  must  be  proved  by  two  wit- 
nesses.   Appendix,  600 
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23.  An  indictment  charging  a  person  with  being 
present  at  an  overt  act  of  treason  cannot  be  sup- 
ported by  proving  only  that  the  person  accused 
caused  the  act  to  be  done  by  others  in  his  absence. 
No  presumptive  evidence,  no  facts  from  which 
presence  can  be  inferred,  will  be  sufficient. 

Appendix,  600 

24.  See  Treason,  31, 86.  86,  38, 40. 

25.  If  the  overt  act  of  treason  be  not  proved  by 
two  witnesses  so  as  to  be  submitted  to  the  Jury,  all 
other  testimony  is  irrelevant. 

Appendix,  Uiiited  States  v.  Burr,  605,  506 

26.  Quaere,  whether  a  foreign  sentence  be  examin- 
able?   Appendix,  Rose  v.  Himely,  612 

EXCEPTION. 

1.  A  bill  of  exceptions  may  be  taken  to  the  opin- 
ion of  the  Judge  in  his  charge  to  the  Jury. 

Smith  V.  CarringUm,  68 

2.  The  court  Is  bound  to  give  an  opinion  to  the 
Jury  upon  a  question  of  law,  upon  request,  if  it  be 
pertinent  to  the  issue;  but  not  if  it  involve  a  ques- 
tion of  fadt.    lb.  71 

3.  See  Account,  3.    Error,  2,  3. 

EXECUTION. 
See  Error,  8. 


FOREIGN  ATTACHMENT. 

1.  The  appearance  of  the  defendant  to  a  foreign 
attachment  in  the  circuit  court  of  the  United 
States  waives  all  objection  to  the  non-service  of 
process.    PoUard  v.  Dwight,  421 

2.  Under  the  foreign  attachment  law  of  Connecti- 
cut, an  absent  person  who  is  liable  for  damages  for 
breach  of  his  covenant,  is  an  absent  debtor.        lb. 

FOREIGN  COURTS. 
See  Admiralty,  8, 9, 11, 12, 13, 16.    Bvidenoe,  4, 17. 

FOREIGN  SENTENCE. 
See  Evidence,  4, 17.    Admiralty,  8, 9, 11. 

FORFEITURE. 

1.  Wine  and  spirits  saved  from  a  wreck  and  land- 
ed, are  not  liable  to  forfeiture,  because  unaccom- 
panied with  such  marks  and  certificates  as  are  re- 
quired by  law;  nor  because  thev  were  removed 
without  consent  of  the  collector,  before  the  quan- 
tity and  quality  were  ascertained,  and  the  duties 
paid.    P^scli  V.  Ware,  347 

2.  The  owner  of  goods  cannot  forfeit  them  by  an 
act  done  without  his  consent  or  connivance,  or 
that  of  some  person  employed,  or  trusted  by  him. 

lb. 
FORGERY. 

See  Bank  of  United  States,  1. 

FRENCH  TREATY. 
See  Admiralty,  11. 


GEORGETOWN. 

Quare,  whether  the  mayor  of  Georgetown,  in  the 
District  of  Columbia,  be  a  Justice  of  the  peace  of 
the  county  of  Washington? 

Mountz  V.  Hoiigstm,  824 

GEORGIA. 

1.  The  act  of  limitations  of  Georgia  does  not  re- 
q[Uire  an  entry  into  lands  within  seven  years  after 
the  title  accrued,  unless  there  be  some  adversary 
possession  or  title  to  be  defeated  by  such  entry. 

Shearman  v.  livine's  Lessee,  387 

2.  See  Collector,  2. 

3.  See  Confiscation,  1. 

4.  The  act  of  limitations  of  Georgia  does  not 
apply  to  mortgagees,    if  ((/gttuK^n  v.  Mcin,  415 

GIFT. 

1.  See  Equity,  3. 

2.  By  the  act  of  assembly  of  Virginia,  of  1758,  no 
gift  of  a  slave  was  valid  unless  in  writing  and  re- 
corded ;  but  parol  evidence  may  be  admitted  of  the 
existence  of  a  deed  of  gift  to  show  the  nature  of 
the  possession  which  accompanied  the  deed. 
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Svien  V.  WiJlimn,  398 

3.  In  Virsrinia,  in  1784,  no  ifift  of  a  slave  was  valid 

unlera  In  writing^  and  recorded,  altbouj^h  possession 

accompanied  the  gift.    Ramaay  v.  Lee,  401 

HABEAS  CORPUS. 

1.  The  Supreme  Court  of  the  United  States  has 
power  to  i&<(ue  the  writ  of  habeas  coipus  ad  mith- 
jiciendum.    Ex  parte  BoUman  and  SvoartwouU       75 

2.  See  Common  Law,  2. 


INDICTMENT. 

1.  In  treason  the  indictment  must  lay  an  overt 
act,  which  must  be  proved  as  laid. 

AppendiXn  United  States  v.  Burr^  490 

•   2.  See  Evidence,  23. 

3.  Qyasre^  whether  a  person  who  procures  an  act, 
can  be  indicted  as  havlngr  performed  that  act. 

fi03 
INSURANCE. 

1.  The  capture  of  a  neutral  as  prize  by  a  bellig'er- 
en t  is  a  total  lof>s,  and  entitles  the  insured  to  aban- 
don.   Rhinelander  v.  In,  Co.  Pennsylvania^  29 

2.  The  state  of  the  loss  at  the  time  of  the  ofTer  to 
abandon,  flzea  the  rights  of  the  parties.  lb. 

3.  Quoere,  whether  the  sentence  of  a  foreign  court 
of  admiralty,  condemning  the  vessel  for  breach  of 
blockade,  be  conclusive  evidence  of  that  fact  in 
favor  of  the  underwriters. 

VKtzaimmons  v.  Newport  In.  Co,  1% 

4.  Persisting  in  an  intention  to  enter  a  blockaded 
port,  after  warning,  is  not  attempting  to  enter. 

lb. 

5.  The  right  of  the  insured  to  abandon  and  re- 
cover for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
upon  the  state  of  the  information,  received. 

MarshaifX  v.  DeUware  In.  Co.  202 

0.  The  technical  total  loss,  arising  from  capture, 
ceases  with  the  final  decree  of  restitution,  although 
the  decree  may  not  have  been  executed  at  the  time 
of  the  ofTer  to  abandon,  lb.  203 

7.  A  policy  on  a  ship  is  an  assurance  of  the  ship 
for  the  voyage,  not  an  insurance  on  the  ship  and 
the  voyage.  The  underwriters  undertnke  for  the 
ability  of  the  ship  to  perform  the  voyage,  not  that 
she  shall  perform  it  at  all  events. 

Alexander  v.  Baltimore  In.  Co.  870 

8.  The  loss  of  the  voyage  as  to  the  cargo,  is  not  a 
loss  of  the  voyage  as  to  the  ship.  lb.  871 

9.  If  at  the  time  of  the  offer  to  abandon,  the  ship 
be  in  possession  of  the  master,  in  good  condition 
and  at  full  liberty  to  proceed  on  the  voyage,  the 
loss  of  the  cargo  will  not  authorize  the  owner  of 
the  vessel  to  recover  for  a  total  loss  of  the  vessel. 

Alexander  v.  Baltimore  In.  Co. 

10.  The  sentence  of  a  foreign  court  of  admiralty, 
condemning  a  ve^isel  for  breach  of  blockade,  is 
conclusive  evidence  of  that  fact  in  an  action  on  the 
policy  of  Insurance. 

Croudson  v.  Leonard,  434 

INTEREST. 

In  an  action  upon  a  bond  conditioned  to  perform 
a  contract,  interest  may  be  recovered  in  a  case  not 
provided  for  by  the  contract. 

United  States  v.  Oumey,  833 

INTERROGATORIES. 
See  Admiralty,  20. 


JUDGES. 
See  Jurisdiction,  17.    Exceptions,  1, 2: 

JURISDICTION. 

1.  The  district  courts  of  the  United  States  are 
courts  of  prize,  and  have  power  to  carry  into  effect 
thesentencesof  the  old  continental  courts  of  ap- 
peal in  prize  causes. 

Jennings  v.  Carson  ^  2 

2.  See  Admiralty,  8,  4,  9,  10, 11, 12, 13, 14, 15, 16, 22. 

3.  When  both  parties  are  aliens,  the  courts  of  the 
United  States  have  not  jurisdiction. 

Montalet  v.  Munxty,  46 
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4.  If  it  does  not  appear  upon  the  record  that  a  suit 
might  have  been  maintained  in  the  courts  of  the 
United  States,  between  the  original  parties  to  a 

{promissory  note,  no  suit  can  be  maintained  upon 
t  in  those  courts  by  a  subsequent  holder.  2b. 

5.  The  Supreme  Court  of  the  U.  States  has  power 
to  issue  the  writ  of  habeas  corpus  adstibjicienaum. 

Ex  parte  BoUman  and  Swartw(mt^  75 

6.  The  Supreme  Court  of  the  U.  States  has  no 
jurisdiction  but  what  in  given  by  the  constitution 
or  laws  of  the  United  States,    lb.  98 

7.  Courts  which  originate  in  the  common  law 
possess  a  jurisdiction  which  must  be  regulated  by 
their  common  law,  until  some  statute  change  their 
established  principles ;  but  courts  which  are  created 
by  written  law,  and  whose  jurisdiction  is  defined 
by  written  law,  cannot  transcend  that  jurisdiction. 

Ex  parte  BoUman  and  Swartwout,  93 

8.  A  court  of  the  United  States  cannot  enjoin 
proceedings  in  h  state  court. 

Dtggs  v..WoU:otty  179 

9.  It  is  Incumbent  upon  the  plain tilf  in  error  to 
show  that  the  Supreme  Court  of  the  United  States 
has  jurisdiction  of  the  case. 

United  States  v.  Brig  Unitm,  2ie 

10.  The  Supreme  Court  will  hear  Hra  voce  testi- 
money  to  show  the  value  of  the  matter  in  dispute, 
upon  a  question  of  jurisdiction.  Jb. 

11.  The  courts  of  the  United  States  mAy  examine 
into  the  jurisdiction  of  a  foreign  court  whose 
sentence  is  offered  in  evidence ;  and  if  that  foreign 
court  cannot,  consistently  with  the  law  of  nations, 
exercise  the  jurisdiction  it  has  assumed,  its  sen- 
tence is  to  be  disregarded.  But  the  courts  of  every 
country  are  the  exclusive  judges  of  their  own  juris- 
diction, so  far  as  it  depends  upon  municipal  laws. 

Aose  V.  Himelv,  241 

12.  If  the  complainant'  be  a  French  citizen,  and 
the  defendant  a  citizen  of  the  State  of  Georgia,  the 
circuit  court  of  the  United  States  for  the  district 
of  Georgia  has  jurisdiction,  although  the  complain- 
ant and  defendant  are  tmth  executors,  and  their 
respective  testators  were  t>oth  citizens  of  the  state 
of  Georgia.    Chappedelaine  v.  DecheneauXy  80K 

13.  In  deciding  the  question  of  Jurisdiction  the 
court  will  look  to  the  condition  of  the  bond  on 
which  the  suit  is  brought,  and  not  to  the  penalty. 

United  States  v.  KrDoweiU  316 

14.  An  appeal  or  writ  of  error  lies  from  the  district 
court  of  the  United  States  for  the  territory  of 
Orleans  to  the  Supreme  Court  of  the  United  States. 

Morgan  v.  Callender,  870 

15.  If  two  citizens  of  the  same  state,  in  a  suit 
in  a  court  of  their  state,  claim  title  under  the 
same  act  of  Congress,  the  Supreme  Court  of 
the  United  States  has  an  appellate  jurisdiction 
to  revise  and  correct  the  judgment  of  that  court  in 
such  case.    Matthetcsv.Zane.  382 

16.  See  Bank  of  Alexandria,  1. 

17.  The  district  judge  may  alone  bold  a  circuit 
court,  although  there  be  no  judge  of  the  Supreme 
Court  allotted  to  that  circuit. 

Pollard  V.  Dwight,  421 

18.  All  seizures  under  laws  of  impost,  navigation 
or  trade  of  the  United  States,  where  the  seizures 
are  made  on  waters  navigable  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burden,  are  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  are  to  be 
tried  without  a  jury. 

United  States  v.  Schooners  Bet^y  and  Char^ 
lotte,  448 

19.  The  question  whether  a  seizure  for  violation 
of  a  law  of  the  United  States  be  of  admiralty  or 
common  law  jurisdiction  is  to  be  decided  by  the 
place  of  seizure,  not  by  the  place  of  the  offense. 

Itt.  452 

JURY. 

1.  See  Exception,  2. 

2.  The  jurors  attending  the  circuit  court  of  Penn- 
sylvania district  are  entitled  to  1  dollar  and  25 cents 
per  diem  for  their  attendance. 

Ex  parte  Lewis  and  others,  483 

3.  See  Jurisdiction,  18. 

JUSTICE  OF  PEACE. 

1.  See  Georgetown,  1.    Deed,  1. 

2.  A  person  may  be  committed  by  one  magistrate 
upon  an  affidavit  made  before  another. 

Ex  parte  Bollman  and  Swartwoutn  76 

Cranch  4. 


Index. 


vu 


3.  A  mairietrate,  who  is  found  aotiner  as  sucb, 
roust  he  presumed  to  have  taken  the  requisite 
oaths.  '*>• 


KENTUCKY. 

Loose  and  va^ ue  expressions  in  an  entry  of  lands  in 
Kentucky  may  be  rendered  sufficiently  certain  by 
the  reference  to  natural  objects  mentioned  In  the 
entry,  and  bv  comparing  the  courses  and  distances 
of  the  lineR  with  those  natural  objects. 

MatuhaU  v.  Currie,  173 


LANDS. 

See  Kentucky,  1.  Aliens,  2, 3.  Qeorffia,  1, 4.  Col- 
lector, 2.  Confiscation,  1.  Jurisdiction  15.  Cove- 
nant, 1, 3, 3.    Evidence,  15, 16. 


LAW. 


See  Exception,  2.  Municipal  Law,  1,  2,  3,  4.  Law 
of  Nations,  1,  2, 3,  4.  Bank  of  Alexandria,  1.  Vlr- 
jflnia,  3. 

LAW  OP  NATIONS. 

1.  If  a  foreljyrn  court  cannot,  consistently  with 
the  law  of  nations,  exercise  the  jurisdiction  it  has 
assumed,  its  sentence  will  be  disregrarded. 

Rijse  V.  Hlmely<,  841 

2.  A  seizure  of  a  foreign  vessel  beyond  the  terri- 
torial jurisdiction,  for  violation  of  a  municipal 
reflTulation,  is  not  warranted  by  the  law  of  nations. 

lb. 

8.  QUcere,  whether  a  French  court  can,  oonslst- 
«^ntly  with  the  law  of  nations  and  the  treaty,  con- 
demn American  property  never  carried  into  the 
dominions  of  France,  and  while  lyinfr  in  a  port  of 
the  United  States?  ib.  243 

4.  No  foreign  court  can  question  the  correctness 
of  what  is  done,  unless  the  court  passinsr  the  sen- 
tence loses  its  jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice. 

Hudmn  v.  Guesiier^  294 


5.  Every  nation 
Its  own  riKht«. 


is  the  arbiter  and  vindicator  of 
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LEASE. 


1.  An  averment  of  a  demise  for  three  years  is  not 
supported  by  proof  of  a  lease  for  one  year  certain, 
and  two.  years'  further  possession  on  the  same 
terms,  by  consent  of  the  landlord. 

Alexander  v.  Harris^  .299 

2.  The  plea  of  no  rent  arrear  admits  th^  demise 
as  laid  in  the  avowry.  lb. 

8.  The  court  is  bound  to  give  Judjrment  for 
double  rent  under  the  statute  of  Virginia.  lb. 

LETTER  OP  CREDIT. 
See  Evidence,  9. 

LEVYING  WAR. 
See  Treason. 

LIBEL. 
See  Admiralty,  6,  7, 28. 

LIEN. 
See  Bottomry,  1,  2,  3. 

LIMITATIONS. 

1.  The  act  of  limitations  of  Virginia  is  no  bar  to 
a  British  creditor's  demand  upon  a  promissory 
note  dated  21st  of  August,  1772,  although  one  of  the 
plaintiffs  was  in  the  country  after  the  treaty  of 
pf  ace,  viz.,  in  1784,  and  remained  here  until  his 
death,  in  1785.    Htrpkirk  v.  BelU  164 

2.  The  act  of  limitations  of  Georgia  does  not  ap- 
ply to  mortgaarees.    mggtnsnn  v.  Mein^  415 

$.  The  act  of  limitations  of  Georgia  does  not  re- 
quire an  entry  into  lands  within  seven  years  after 
tne  title  accrued,  unless  there  be  some  adversary 
possession  or  title  to  be  defeated  by  such  entry. 
Shearman  v.  InHne'ti  Lessee^  367 

MAGISTRATE. 
See  Justice  of  Peace,  2,  3. 


MISTAKE. 

1.  A  letter  of  credit,  directed  by  mistake  to  John 
and  Joseph,  and  delivered  to  John  and  Jeremiah, 
will  not  support  an  action  by  John  and  Jeremiah 
against  the  writer  of  the  letter  for  goods  furnished 
to  the  bearer  upon  the  faith  of  such  letter  of  credit. 
It  is  not  a  written  contract  between  the  plaintiffs 
and  defendant,  and  parol  proof  cannot  be  admit- 
ted to  make  it  such.  It  is  not  a  case  ^f  ambiguity, 
nor  of  fraud,  nor  of  mistake  on  the  part  of  plaint- 
iffs.   Orant  v.  Naylor,  284 

2.  See  Award,  1. 

MORTGAGE. 

1.  See  Confiscation,  1,  2.    Limitations,  2. 

2.  The  possession  of  the  mortgageor  is  not  adverse 
to  the  mortgagee. 

Higoinmnv.  Mciii^  416 

MUNICIPAL  LAW. 

1.  The  court  of  every  country  are  the  exclusive 
judges  of  their  own  jurisdiction,  so  far  as' it  de- 
pends upon  their  municipal  laws. 

i?08e  r.  HimeJy,  241 

2.  The  prohibition,  by  France,  of  all  trade  with 
the  revolted  blacks  of  St.  Domingo,  was  the  exer- 
cise of  a  municipal,  not  of  a  belligerent  right. 

lb.  242 

8.  A  seizure  of  a  foreign  vessel  beyond  tbe 
limits  of  the  territorial  Jurisdiction,  for  breach  of 
a  municipal  regulation,  is  not  warranted  by  the 
law  of  nations;  and  such  seizure  cannot  give  juri^* 
diction  to  the  courts  of  the  offended  oountrv,  lb. 
4.  The  trial  of  a  municipal  seizure  must  be  reg- 
ulated exclusively  oy  municipal  laws. 

Hudstmv.  GuegtUr,  298 


NEUTRAL. 
See  Insurance,  1. 

NEW  JERSEY. 

1.  On  the  4th  of  October,  1776,  the  state  of  New 
Jersey  was  completely  a  sovereign  and  independ- 
ent state,  and  had  a  right  to  compel  the  inhabitants 
of  the  state  to  become  citizens  thereof. 

JkTllvaine  v.  Oxce,  209 

2.  See  Aliens,  2. 

NON  EST  PACTUM. 
See  Deed,  1,  2. 

NO  RENT  ARREAR. 
See  Lease,  1,  2, 3. 

NOTICE. 

1.  The  indorser  of  a  promissory  note  for  the  ac- 
commodation of  the  maker,  is  entitled  to  strict 
notice.    French  v.  Bank  of  Odumbia^  141 

2.  The  drawer  of  a  bill  of  exchange  Is  entitled  to 
strict  notice,  if  at  the  time  of  drawing  he  had  a 
right  to  expect  that  his  bill  would  be  honored,    lb. 

9.  It  is  not  necessary  to  nive  notice  to  the  oppo- 
site party  of  the  time  and  place  of  executinga 
commission.    Grant  v.  Naylor,  224 


OATHS. 
See  Justice  of  Peace,  3. 

ORLEANS. 
Sec  Jurisdiction,  14. 
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PAYMENT. 

1.  If  the  debtor  at  the  time  of  payment  does  not 
direct  to  which  account  the  payment  shall  be  ap- 
plied, the  creditor  may,  at  any  time,  apply  it  to 
which  account  he  pleases. 

Mayor  and  Commnnalty  of  Alexandria  v.  Pat- 
Un,  317 

2.  To  an  action  on  a  bond  conditioned  to  pay 
money  on  a  certain  day,  pavnient  on  a  subsequent 
day  is  not  a  good  plea, without  averring  it  to  be  the 
whole  sum  then  due. 

United  States  V  Gurney,  333 

3.  See  Evidence  14. 
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PENNSYLVANTA  DISTRICT. 
See  Jury,  2. 

PLEADING. 
See  Lease,  2.    Account,  2.    Coveaaot,  1. 

POSSESSION. 
See  Admiralty,  U.    Evidence,  13. 

PRACTICE. 

1.  See  Admiralty,  6,  90. 

2.  If  a  writ  of  error  be  served  before  the  return 
day,it  mav  be  returned  after , even  at  a  subsequent 
term;  and  the  appearance  of  the  defendant  in 
error,  waives  all  objection  to  the  Irregruiarity  of  the 
return.    Wood  v.  Lid^,  180 

3.  The  service  of  a  writ  of  error  is  the  lodiring  a 
copy  thereof  for  the  adverse  party  in  the  office  of 
the  clerk  of  the  court  where  the  judgment  was 
rendered.  lb. 

4.  The  Supreme  Court  of  the  United  States  will 
hear  viva  voce  testimony  as  to  the  value  of  the 
matter  in  dispute. 

United  Stated  v.  Brig  Union^  216 

5.  After  deciding  the  question  of  value  upon  the 
weight  of  evidence  produced,  the  court  will  not 
continue  the  cause  for  the  party  to  produce  further 
evidence  of  the  value.  lb. 

6.  The  certificate  of  commissioners  named  in  a 
dedimus  that  they  took,  in  due  form  of  law,  the 
oath  annexed  to  the  com  minion,  is  sufficient  evi- 
dence of  that  fact.    Chrant  v.  NayUyr^  224 

7.  If  the  return  of  the  commission  be  enclosed  in 
an  envelope,  sealed  by  the  commissioners,  no  other 
sealing  by  the  commissioners  is  necessary. 

lb.  2S6 

8.  The  refusal  of  the  court  below  to  continue  a 
cause  after  it  is  at  issue,  cannot  be  assigned  for 
error.    Woods  A  Bemig  v.  Young,  237 

9.  The  appearance  of  a  defendant  to  a  foreign 
attachment  in  the  circuit  court  of  the  United 
States,  waives  all  objection  to  the  non-service  of 
process.    PoUard  v.  DwighU  421 

PRIZE, 
^ee  Admiralty,  1,  2. 

PROCEEDINGS  IN  REM. 
See  Admiralty,  3,  4. 

PROMISSORY  notes! 

1.  It  does  not  appear  upon  the  record  that  suit 
might  have  been  maintained  in  the  courts  of  the 
United  States  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  maintained  upon 
it  in  those  courts  by  any  subsequent  holder. 

MonUUet  v.  Murray,  46 

2.  The  indorscr  of  a  promissory  note  for  the 
accommodation  of  the  maker,  is  entitled  to  strict 
notice.    French  v.  Bank  of  Columbia,  141 

PURCHASER. 

1.  The  purchaser  of  land  from  a  collector  of  taxes 
must  show  the  authority  of  the  collector  to  sell. 
Stead  v.  Coune,  408 


REFUGEE. 

See  Aliens,  2. 

REGISTER. 

1.  See  Duties,  2. 

2.  If  an  American  registered  vessel  be  sold  while 
at  sea  to  a  citizen  of  the  United  8tates,it  is  not 
necessary  that  there  should  be  a  bill  of  sale,  or  a 
new  register,  until  the  vessel  return  to  some  port 
In  the  United  States.  1 

UnUed  State«  v.  WiUings  A  Francis,  48 

RENT. 
See  Lease,  1,  2, 3. 

REPLEVIN. 

See  liease,  1,  2,  3. 
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RESTITUTION. 
See  Admiralty,  1. 

REVENUE. 
See  Collector,  3. 

REVERSAL. 


1.  Costs 


'osts  are  not  given  upon  reversal  of  judgment. 
Montalet  v.  Murray,  47 


SALE. 
See  Duties,  2.    Register,  2.    Collector,  1, 2. 

SALVAGE. 

1.  One  half  allowed  for  salvage  in  Delaware  bay. 

Petsch  V.  Ware,  34T 

2.  Goods  saved  are  not  liable  to  the  ordinary  rev- 
enue laws.  lb. 

3  Qucere,  whether  they  ought  to  pay  duties,  lb.  3IS 

SEAMEN'S  WAGES. 

1.  Seamen's  wages  arc  a  lien  prior  to  bottomry. 
Elaine  v.  Ship  Ctiarlea  Carter,  348 

SEIZIN. 
See  Covenant,  1, 2, 3. 

SEIZURE. 

1.  Seizures  under  the  prohibition  by  France  of 
all  trade  with  the  revolted  blacks  of  St.  Domingo, 
could  lawfullv  be  made  only  within  two  leagues  of 
the  coast  of  that  island.    Rote  v.  Himely,  24^2 

2.  See  Law  of  Nations,  2. 
Admiralty,  15, 19,  23. 


Municipal  Law,  3,  4. 


SENTENCE. 

1.  See  Evidence.  4, 17.    Admiralty,  8,  9, 11,  16. 

2.  A  sentence  of  condemnation  is  necessary  to  de- 
vest the  property  In  cases  of  capture  or  seizure. 

Appendix,  514. 

SLAVE. 
See  Gift,  2, 3. 

SOVEREIGNTY. 
See  New  Jersey. 

STATE  LAWS. 

1.  The  courts  of  the  United  States  will  respect 
th^  construction  given  to  the  laws  of  tbe  several 
states  W  the  courts  of  such  states. 

Hwginson  v.  Mein,  419 

PoUard  V.  DuH^ht,  4S» 

STATUTE  OF  FRAUDS. 

1.  The  promise  to  pay  the  debt  of  another  must  be 
in  writing,  and  cannot  be  explained  by  parol. 

Grant  v.  Naylor,  2S> 

ST.  DOMINGO. 
See  Municipal  Law,  2. 

SURVEY'. 
See  Evidence,  16. 


TAXES. 
See  Collector,  1,2. 

TENANTS  IN  COMMON. 

1.  In  Vermont,  tenants  in  common  may  maintain 
a  joint  action  of  ejectment. 

HickH  v.  Rogers.  lar* 

TERRITORIES  OF  THE  UNITED  STATES. 
See  trial,  2.    Jurisdiction,  14.    Treason,  3, 

TREASON. 

1.  To  constitute  a  levying  of  war  there  must  be 
an  assemblage  of  persons  for  the  purpose  of  effect- 
ing by  force  a  treasonable  purpose.    Enlistment  of 
men  to  serve  against  government  is  not  sufflctent. 
Ex  part€,  BoOman  and  Swartwna,  7'» 

CTaDch4. 


Index. 


IX 


2.  When  war  Is  le\ied,  all  those  who  p<»rf  oiin  any 
pai*t,  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in  the 
general  conspiracy,  are  traltora.  Ih. 

3.  Any  aAsemblaire  of  men  for  the  purpose  of 
revolution izinjr  by  force  the  jrovernment  establish- 
ed by  the  United  States  In  any  of  ita  territories,  al- 
though as  a  step  to,  or  the  means  of,  executing? 
some  frreater  projects,  amounts  to  levying  war.  Ih.  \ 

4.  The  travelling  of  individuals  to  the  place  of 
rendezvous  is  not  suthcient,  but  the  meeting  of  par- 
ticular bodies  of  men,  and  their  manthlng  from 
places  of  partial  to  a  place  of  general  rendezvous, 
is  such  an  assemblage  as  constitutes  a  levying  of  , 
war.  Jh.  76  , 

6.  To  levy  war.  is  to  raLse,  create,  make  or  can-y  ' 
on  war.    AppemlLr,  United  States  r.  Bun\  470 

6.  If  an  army  be  actually  raised  for  the  avowed 

Surpose  of  carrying  on  open  war  against  the  United  I 
.  tates,  and  subverting  tneir  government,  a  com- 
mlissary  of  purchases,  who  never  saw  thearmv,but  | 
who,  knowing  its  object,  and  leaguing  himself  with  i 
the  rebels,  supplies  that  army  with  provisions,  is 
guilty  of  an  overt  act  of  levying  war. 

Appendix,  United  States  v.  linn\  470 

7.  So  is  a  recruiting  officer,  who,  though  never  in 
camp,  executes  the  par  tlcular  duty  assigned  U)  him. 

Ih. 

8.  The  terra  "  levying  war  "  is  used  in  the  consti- 
tuticm  of  the  United  States  in  the  same  sense  in 
which  it  was  understood  in  England  and  in  this 
ct)untr^'  to  have  been  used  in  the  statute  of  25  Ed- 
ward III.  from  which  it  was  borrowed.  Ih. 

ft.  All  those  who  perform  the  various  and  essen- 
tial military  parts  of  prosecuting  the  war,  which 
must  be  assigned  to  dilTerent  perscms,  may  be  said 
to  ierj-  war.  Ih.  472 

10.  Those  who  perform  apart  in  the  prosecution 
of  the  war,  may  oe  correctly  said  to  levy  war.     Ih. 

11.  .But  qu(cre,  whether  he  who  counsels  and  ad- 
vises, but  performs  no  act  in  prosecution  of  the 
war;  or  he  who,  being  engaged  in  the  conspiracy, 
fails  to  perform  his  part,  can  be  said  to  levy  war. 

Ih. 

12.  If  the  war  be  actually  levied,  if  the  accused 
has  performed  a  part,  but  is  not  leagued  in  the  con- 
spiracy, and  has  not  appeared  in  arms  against  his 
country,  he  is  not  a  traitor.  Ih.  474 

13.  Constructive  treason  is  where  the  direct  and 
avowed  object  is  not  the  destruction  of  the  sov- 
ereign power.  Ih.  475,  476,  477,  478 

14.  Where  a  body  of  men  are  assembled  for  the 
purpose  of  making  war  against  the  govt^rnment, 
and  are  In  a  condition  to  make  that  war,  the  assem- 
blage is  an  act  of  levying  war.  Ut.  475 

15.  The  assemblage  of  men  which  will  constitute 
levying  war,  must  be  a"  warlike  assemblage,"  car- 
rying the  appeBrance  of  force,  and  in  a  situation 
to  practice  noj" till ty.  Ih.  4S0 

10.  An  Hssemblnge  of  men  with  a  treasonable  de- 
sign, but  not  in  force,  nor  In  a  condition  to  attempt 
the  design,  nor  attended  with  warlike  appearances, 
does  not  constitute  the  fact  of  levyiiHf  war.  Ih.  482 

17.  To  assemble  an  army  of  7,000  men  Is  to  place 
those  who  are  assembled  in  a  state  of  force.  Jo.  484 

18.  The  travelling  of  several  individuals  to  the 
place  of  rendezvous,  either  sepanitely  or  together, 
but  not  in  military  form,  would  not  constitute  levy- 
ing war.  The  act  must  be  unequivocal,  and  have 
a  warlike  appearance. 

Appendix,  United  States  v.  Burr,  485 

19.  War  can  only  be  levied  by  the  employment 
of  actual  force.  Troops  must  be  embodied;  men 
must  be  openly  assembled.  Ih.  487 

20.  Arms  are  not  an  indispensible  requisite  to 
levying  war ;  nor  the  actual  application  of  force  to 
the  object.  Ih.  488 

21.  It  is  not  sufficient  that  an  indictment  for 
treason  allege  generally  that  the  accused  had  levied 
wax  against  the  United  States.  The  charge  must 
be  more  particularly  specified  by  laying  an  overt 
Mct  of  levying  war,  and  this  overt  act  must  be 
proved  as  laid.  Ih.  490 

22.  A  person  may  be  concerned  in  a  treasonable 
conspiracy,  and  yet  be  legally  as  well  as  actually 
absent  while  some  one  act  of  the  treason  is  perpe^ 
trated.  Ih. 

23.  Every  one  concerned  in  a  treasonable  con- 
spiracy Is  hot  constructively  present  at  every  overt 
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act  of  the  treason  committed  b}'  others  not  In  his 
presence.  Ih^ 

24.  A  man  may  be  legally  absent  who  has  coun- 
selled or  procured  the  treasonable  act.  Ih.  491 

25.  The  prisoner  can  only  he  convicted  upon  the 
overt  act  laid  in  the  Indictment.  If  other  overt 
acts  can  be  inquired  Into,  It  H  for  the  sole  purpose 
of  proving  the  particular  fact  charged.  Ih.  493 

26.  A  person  cannot  be  constructively  present  at 
an  overt  act  of  treason,  unless  he  be  aiding  and 
abetting  at  the  fact,  or  ready  to  afford  assistance 
if  necessary.  Ih.  494 

27.  If  the  particular  overt  act  of  treason  charged 
be  advised,  procured  or  commanded  by  the  accus- 
ed, he  Is  guilty  accessorlly  and  not  directly  as  princi- 
pal. Ih.  494 

28.  A  person  In  one  part  of  the  United  States 
cannot  be  considered  as  constructively  present  at 
an  overt  act  committed  in  a  remote  part  of  the 
United  States.  Pt. 

29.  The  presence  of  a  partv,  where  presence  is 
necessary  to  his  guilt.  Is  part  of  the  overt  act,  and 
must  be  proved  by  two  witnesses. 

AppendiJC,  United  States  v.  Burr,  60O 

30.  An  indictment  charging  a  person  with  being 
present  at  an  overt  act  of  treason,  cannot  be  sup- 
ported by  proving  only  that  the  person  accused 
caused  the  act  to  be  done  by  others  in  his  absence. 
No  presumptive  evidence,  no  farts  from  which 
presence  can  be  Inferred,  will  satisfy  the  constitu- 
tion and  the  law.  Ih. 

31.  The  part  which  a  person  takes  In  the  war  con- 
stitutes the  overt  act,  on  which  alone  he  can  be 
convicted.  7b.  602 

32.  QufBre,  whether  he  who  procures  an  act  may 
be  Indicted  as  having  performed  that  act?  Ih. 

33.  If  proof  of  procurement  is  admissible  f  n  Eng- 
land Ui  establish  a  charge  of  actual  presence,  on  an 
indictment  for  levying  war.  It  is  only  bv  virtue  of 
the  operation  of  the  common  law  upon  the  statute 
of  Edward  III.  603 

84.  Qurere,  whether  there  be  in  this  country  a 
similar  operation  of  the  common  law?  ih. 

35.  If  proof  of  procurement  be  admissible  upon 
a  charge  of  presence,  such  procurement  must  be 
proved  in  the  same  manner,  and  by  the  same  kind 
of  testimony  as  would  be  required  to  prove  actual 
presence.  Ih. 

38.  The  oonviction  of  some  one  who  has  commit- 
ted the  treason  must  precede  the  trial  of  him  who 
has  advised  or  procured  It ;  and  the  right  of  the 
prisoner  to  call  for  the  record  of  conviction  is  not 
waved  by  pleading  to  the  Indictment.  Ih.  505 

37.  Qurrre.  whether  the  crime  of  advising  or  pro- 
curing a  levying  of  war,  be  within  the  constitu- 
tional definition  of  treason?  Ih. 

38.  If  the  overt  act  be  not  proved  by  two  wit- 
nesses, so  as  to  be  submitted  to  the  Jury,  all  other 
testimony  is  Irrelevant.    Ih.  606,  607 

39.  Levying  war  Is  an  act  compounded  of  law 
and  fact,  of  which  the  Jury,  aided  by  the  court, 
must  Judge.  Ih.  607 

40.  Appearing  at  the  head  of  an  army  would  bean 
overt  act  of  levying  war.  So  also  detaching  a  mili- 
tary oorps  from  It,  for  military  purposes.  Ih, 

TREATY,  BRITISH. 

See  Limitations,  1.  Aliens,  2,  8.  Confiscation,  1, 
2.    Insurance,  4. 

TRIAL. 

1.  See  Exceptions,  1,  2.  Evidence,  3.  Jurisdiction, 
18, 19. 

2.  The  clause  of  the  8th  section  of  the  act  of  Con- 
gress for  the  punishment  of  certain  crimes  against 
the  United  States,  respecting  the  place  of  trial  when 
crimes  are  committed  out  of  the  Judsdictlon  of 
anv  particular  state,  applies  onlv  to  ofTense«  com- 
mitted In  some  river,  haven,  basin  or  bay  not  within 
the  Jurisdiction  of  a  particular  stiite.  and  not  to 
the  territories  of  the  United  States,  where  regular 
courts  are  e<*tabll.«hed.  competent  to  try  those  of- 
fenses.   Ex  patie  DoUmon  and  Sirart^cmit,  77 

3.  See  Admiralty,  20,  21. 

4.  The  conviction  of  some  one  who  has  commit- 
ted the  treason  must  precede  the  trial  of  him  who 
has  advised  or  procured  It. 

Appendix,  United  States  v.  Burr,  505 
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VESSEL. 
See  Resrister,  2.    Duties,  2. 

VERMONT. 
See  Tenants  in  Common. 

VIRGINIA. 

See  Limitations,  \.  Lease,  8.  Ck>lumbia.  See  Bank 
of  Alexandria,  3. 

3.  Quoere,  whether  private  acts  of  the  assembly  of 
Virginia,  printed  by  the  public  printer  of  that  state, 
under  the  authority  of  law,  may  be  read  in  evidence 
without  further  authentication? 

Youna  V.  Bank  of  AlexandrUt,  38i 

4.  See  Gift,  2, 3.    Evidence,  15.    Cevenant,  2. 
720 


WITNESS. 

1.  A  witness  interests  In  certain  admitted  items 
of  the  plaintifT's  account,  is  still  a  competent  wit- 
ness to  prove  other  items.    Smith  v.  Carringtonn  83 

2.  See  Treason,  20. 

WRIT  OF  ERROR. 

1.  If  a  writ  of  error  be  served  before  the  return 
day,  it  may  be  returned  after,  even  at  a  subsequent 
term ;  and  the  appearance  of  the  defendant  in  error 
waives  all  objection  to  the  Irregularity  of  the  re- 
turn.   Wood  v.Lide,  180 

2.  The  service  of  a  writ  of  error  is  the  lodffing  a 
copy  thereof  for  the  adverse  party  in  the  office  of 
the  clerk  of  the  court  where  the  judgment  was 
rendered.    W(X)d  v.  Lide.  180 

8.  See  Appealf  4. 
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ABANDONMBNT-4. 

1.  The  capture  of  a  neutral  as  prize  by  a  bel- 
ligerent, is  a  total  loss,  and  entitles  the  insured  to 
abandon. 

RhineUtnder  v.  In.  Co.  Penngylvania,  (29)    640 

2.  The  state  of  the  loss  at  the  time  of  the  oflTer  to 
abandon  fixes  the  rights  of  the  parties. 

Id.  (Ih.)    640 

3.  The  right  of  the  assured  to  abandon  and  re- 
cover for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
upon  the  state  of  the  information  received. 

MarshaU  v.  Delaware  In,  Co.  (202)    596 

4.  The  technical  total  loss  arising  from  capture, 
•ceases  with  the  final  decree  of  restitution ;  although 
that  decree  may  not  have  been  executed  at  the 
time  of  the  offer  to  abandon.    Jb.  (208)    506 

5.  If  at  the  time  of  the  offer  to  abandon,  the  ship 
be  in  possession  of  the  master,  in  good  condition, 
4ind  at  full  liberty  to  proceed  on  the  voyage,  the 
loss  of  the  cargo  will  not  authorize  the  owner  of 
the  vemeh  to  recover  for  a  total  loss  of  the  vessel. 

Alexander  v.  Baittmore  In,  Co.         (371)    650 

ABATEMENT-3. 

Qucere,  whether  a  deputy  marshal  can  plead  in 
abatement  that  the  capiat  was  not  served  on  him 
by  a  disinterested  person  ?    Kiwx  v.  Summers, 

(496)    610 

ABSENT  DBBTOR-1. 

Upon  an  att^achment  in  chancery,  under  the  laws 
of  V  irginla,  if  the  record  states  that ''  I.  T.  in  open 
court  became  security  that  I.  H.  (the  absent  debtor) 
shall  perform  the  decree  of  this  court,  if  against 
him,"  qiurrc,  whether  an  action  of  debt  will  lie 
against  I.  T.  for  the  amount  decreed  against  I.  H.? 

Thompmn  is  JaTiewiii,  (288)    109 

ACCES80RY-4 
See  Treason,  27. 

ACCOUNTS. 

1.  See  Assignee,  1. 

2.  If  an  account  stated  be  pleaded  in  bar  to  a  bill 
in  equity,  such  plea  will  be  sustained,  except  so  far 
as  the  complainant  shall  ^how  it  to  be  erroneous. 

Chappedelaine  v.  Dechenaux,  (306)    629 

3.  The  court  will  notice  only  those  errors  in  the 
report  of  auditors  which  appear  upon  the  face  of 
the  report,  or  those  expressly  set  down  in  the  ex- 
ceptions; and  then  the  evidence  on  which  the 
if^ms  were  allowed  must  appear  on  the  record. 

Id.  (308)    630 

ACKNOWLEDGMENT— 1 

A  deed  of  lands  in  Maryland,  signed,  sealed  and 
•delivered  on  the  30th  of  May,  and  acknowledged 
on  the  14th  of  June,  is  to  be  considered  as  made  on 
the  30th  of  May ;  and  its  acknowledgement,  on  the 
14th  of  June,  will  not  cause  it  to  be  such  a  deed  as 
is  contemplated  in  the  bankrupt  act,  which  came 
into  operation  on  the  2d  of  June,  1800. 

Wood  i\  Owing»,  (239)    94 
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ACT  OF  QOD-1. 
What  shall  be  said  to  be  the- act  of  Ood,  and  what 

(345) 


inevitable  casualty  ? 
Hodgson  v.  Dexter^ 
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ACTION— 1. 


1.  In  Virginia  it  is  not  always  necessary  to  sue  the 
maker  of  a  promissory  note,  to  entitle  the  holder 
to  an  action  against  the  indorser. 

Clarke  v.  You/ia,  (181)    74 

2.  If  a  promissory  note  of  a  third  person  t>e  in- 
dorsed, by  the  purchaser  of  goods,  to  the  vendor, 
as  a  conditional  payment  for  the  goods,  qucere, 
whether  the  vendor  is,  in  any  case,  obliged  to  sue 
the  maker  of  the  note  before  he  can  resort  to  the 
purchaser  of  the  goods  on  the  original  contract  of 
sale.    Id.  (193)    78 

3.  A  suit  against  the  defendant  as  indorser  of  the 
note,  and  a  suit  against  him  for  the  goods  sold,  are 
upon  distinct  and  different  causes  of  action;  and 
the  first  cannot  be  pleaded  in  bar  of  the  second. 

Id.  (193)    7« 

4.  It  is  not  necessary  for  the  plaintiff  to  offer  to 
return  the  note,  to  entitle  him  to  an  action  for  the 
goods  sold.    Cla^'he  v.  Young^  (194)    79 

5.  In  Virginia,  an  action  will  not  lie  by  the  holder 
against  a  remote  indorser  of  a  promissory  note. 

MandevilUv.Rtddley  (290)    119 

6.  Quaere,  whether  the  holder  of  a  promissory  note 
in  Virginia  cannot  maintain  an  action  for  money 
had  and  received,  against  a  I'emote  indorser? 

Dunlop  V.  Sflrer,    (Appendix)  (387)    139 

7.  Can  he  for  whose  benefit  a  promise  is  made  to  a 
third  person,  maintain  an  action  against  the  prom- 
isor?   Id.  (429)    164 

8.  Letters  of  administration  from  the  Orphans' 
Court  in  the  District  of  Columbia,  are  necessary  to 
enable  an  administrator  to  maintain  an  action  in 
the  courts  of  the  district. 

FenuHck  v.  Sears,  0359)    101 

ACTION-2. 

1.  If  a  man  agrees  to  do  certain  work,  and  does  it 
■Jointly  with  another,  he  is  still  entitled  to  recover 
upon  the  agreement  in  his  own  name. 

Blakeney  v.  Evans,  (186)    248 

2.  The  act  of  Congress  of  30th  April,  1790,  limit- 
ing prosecutions  upon  penal  statutes,  extends  to 
actions  of  debt  for  the  penalty,  as  well  as  to  infor- 
mations and  indictments. 

Adams,  (mi  tarn,  v.  WwhIs,  (336)    297 

3.  A  creditor  upon  open  account,  who  has  as- 
signed his  claim  to  a  third  person  with  the  assent 
of  the  debtor,  is  still  competent  to  maintain  an 
action  at  law  in  his  own  name  against  the  debtor 
for  the  use  of  the  assignee. 

WinchegUr  v.  Hockley,  (342)    299 

ACTION-3. 

1.  An  action  for  goods  sold  and  delivered  cannot 
be  maintained  by  him  who  received  a  note  as  con- 
ditional payment  therefor,  and  has  passed  away 
that  note.    Harris  v.  Johnston,  (311)    450 

2.  If  part  of  the  goods  were  the  sole  property  of 
D,  and  the  residue  the  sole  property  of  I,  and  if  I 
had  authority  from  D  to  sell  D's  part,  I  may  main- 
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tain  an  action  for  the  whole  in  his  own  name. 
HanHitv.  Job  tint otu  (311)    450 

3.  An  action  for  money  had  and  received  will  not 
lie  for  the  United  States  against  the  assiffnees  of  a 
bankrupt,  lor  the  price  of  a  ship  sold  by  them  as 
the  property  of  the  oankrunt  who  had  taken  a  false 
oath  to  obtain  a  regrlster;  tne  flhip  not  havintf  been 
seized  by  the  United  States  lor  the  forfeiture  be- 
fore the  sale  and  transfer. 

Unlt€(i  Statea  v.  Gmndy  &  Thornburgh,   (337)   459 

4.  Qua're^  whether  an  action  for  meney  had  and 
received  will  lie  to  establish  a  forfeiture  for  an  act 
committed  by  a  third  person?    Id.  (/?>.)    459 

ADMINISTRATOR-1. 

An  administrator,  havluK  had  letters  of  adminis- 
tration in  Maryland,  before  the  t-eparation  of  the 
District  of  Columbia  from  the  orlg^inal  states,  can- 
not, after  that  separation,  maintain  an  act  lop  in 
that  part  of  the  district  ceded  by  Maryland,  by 
virtue  of  those  letters  of  administration,  but  must 
take  out  new  letters  within  the  district. 

Fenwick  V.  Seant,  (359)    101 

ADMIRALTY-1. 

1.  Salvage  allowed  to  a  ship  of  war  of  the  United 
States  for  the  recapture  of  a  Hamburvb  vessel  out 
of  the  hands  of  the  French  (France  and  Hamburfrh 
being  neutral  to  each  other),  on  the  ground  that 
she  was  in  danger  <5f  condemnation  under  the 
French  arret  of  18th  January,  1798. 

TaUM}t  V.  Seemntu    .  (1)    15 

2.  To  support  a  demand  for  salvage,  the  recap- 
ture must  be  lawful,  and  a  meritorious  service 
must  be  rendered.    Id.  (28)    24 

3.  Probable  cause  is  sufficient  to  render  the  re- 
capture lawful.    7(1.  (31)    25 

4.  Where  the  amount  of  salvage  is  not  regulated 
by  positive  law,  it  must  be  determined  by  principles 
of  general  law.    Id.  (44)    29 

5.  Marine  oidlnances  of  foreign  countries,  pro- 
mulgated by  the  executive  by  order  of  the  legisla- 
ture of  the  United  States,  may  be  read  in  the 
courts  of  the  United  States,  without  further  au- 
thentication or  proof.  Qucpre^  whether  they  may 
not  be  read  without  such  promulgation? 

Id.  (38)    27 

6.  Municipal  laws  of  foreign  countries  are  gener- 
ally to  be  proved  as  facts.    Id.  {In.)    27 

7.  To  entitle  to  salvage,  in  cases  of  recapture,  it 
is  not  necessary  that  the  means  used  should  be 
with  thut  sole  view.    Id.  (36,41)    26-28 

8.  The  rule  that  salvage  Is  not  due  for  the  recap- 
ture of  a  neutral,  is  founded  on  the  fact  that  no 
benefit  has  been  conferred.    Id.  (37)    27 

9.  To  entitle  to  salvage,  it  is  not  necessary  that 
the  destruction  of  the  thing  would  have  been  inev- 
itable but  for  the  means  used  to  save  it ;  but  the 
danger  must  be  real  and  imminent.  7cf.    (43,43)    28 

10.  Salvage  does  not  imply  a  contract. 

Id.  (lb.)    28 

11.  France  and  the  United  States  were  In  a  state 
of  partial  war  in  the  year  1799.    Id.  (31)    25 

12.  The  Supreme  Court  of  the  United  States,  in 
cases  of  appeal,  and  on  writs  of  error,  are  limited 
to  the  statement  of  facts  made  in  the  court  below 

Id.  (38)    27 

13.  A  final  condemnation  In  an  inferior  court  of 
admiralty,  where  a  right  or  appeal  exists,  and  has 
been  claimed,  is  not  a  definitive  condemnation, 
within  the  meaning  of  the  4th  article  of  the  con- 
vention with  France,  signed  September  30th,  1800. 

United  States  V.  Peggv,  (108)    49 

ADMIRALTY-2. 

1.  An  American  vessel  sold  In  a  Danish  island  to 
a  perpon  who  was  born  in  the  United  States,  but 
who  had  buna  ^dr.  become  a  burgher  of  that  island, 
and  sailing  from  thence  to  a  French  island  in  June, 
1800,  with  a  new  cargo  purchased  by  hor  new 
owner,  and  under  the  Danish  flag,  was  not  liable 
to  seizure  under  the  non-intercourse  law  of  27th 
February.  1800. 

Muirau  v.  Charming  Betitey.  (84)    208 

2.  If  there  was  no  reasonable  ground  of  sus- 
picion that  the  vessel  was  trading  contrary  to  law, 
the  commander  of  a  United  States  ship  of  war, 
who  seizes  and  sends  her  in,  is  liable  for  damages. 

Id.  (lb.)    208 

3.  The  report  of  assessors  appointed  by  the  Court 
of  Admiralty  to  a!>srss  damages,  ought  to  state  the 
principles  on  which  it  is  founded,  and  not  a  grow 
sum  without  explanation.    Id.  (lb.)    208 

4.  What  degree  of  aiming  constitutes  an  armed 
vessel.    Id.  {lb.)    208 
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5.  The  act  of  9th  of  February,  1799,  did  not  au- 
thorize the  seizure  upon  the  high  seas  of  any  vessel 
sailing  from  a  French  port. 

Little  v.Barrenw,  (170)    24* 

i     6.  The  rig^t  of  a  nation  to  seize  ve$«^>l8  attempt- 

j  ing  an  illicit  trade,  is  not  confined  to  their  harbors, 

or  to  the  range  of  their  batteries. 

Church  r.  HuMxirt,  (187)    249 

7.  One-third  of  the  gross  value  of  ship  and  cargo 
given  for  salvage. 

MoMon  et  al  v.  nhip  BUiircaUn  (340)    266- 

8.  One-third  of  the  salvage  decreed  to  the  owntTs 
of  the  saving  ship  and  cargo.    Id.  db.)    206 

I     9.  If  a  vessel  in  distress  is  abandoned  at  sea  by 

I  the  master  and  all  the  crew,  except  one  man  who 

is  left  by  design  or  accideirt,  he  is  aischarged  from 

his  contract  as  mariner  of  that  vessel,  and  entitled 

to  salvage.    Id.  (288)    275 

10.  If  apprentices  are  salvors,  their  masters  ate 
not  entitled  to  their  share  of  the  salvage,  but  it 
shall  bo  paid  to  the  apprentices  themselves.  /(/.  S4() 

11.  The  admiralty  courts  of  the  T'nited  States 
have  Jurisdiction  in  cases  of  salvage  where  all  tnc 

J  parties  are  aliens,  if  the  jurisdiction  be  not  ot>- 
ectedto.    Id.  (284)    274 

12.  The  question  of  forfeiture  of  a  vessel  under 
the  act  of  Congress  against  the  slave  trade,  is  of 
admiralty  and  maritime  Jurisdiction. 

United  States  v.  Schtntner  SaHy,  i406)    320- 

ADMlRALTY-4. 

1.  The  owner  of  a  privateer,  capturing  neutral 
property,  is  not  liable  to  a  decree  of  restitution, 
unless  the  property,  or  its  proceeds,  came  to  his 
hands.  Jennings  v.  Carbon,  (2)    531 

2.  The  district  courts  of  the  United  States  are 
courts  of  prize;  and  have  power  to  carry  into  effect 
the  sentences  of  the  old  continental  courts  of  ap- 
peal in  prize  causes.  (lb.)    531 

3.  In  all  proceedings  in  rem,  the  court  has  a  tight 
to  order  the  thing  to  be  taken  into  the  custody  of 
the  law :  and  it  is  presumed  to  be  in  the  custody  of 
the  law  unless  the  contrary  appears. 

Jennings  v.  Camm,,  tlb.^    531 

4.  The  thing  does  not  follow  the  appeal  into  the 
superior  court ;  but  remains  in  the  court  below : 
which  has  a  right  to  order  it  to  be  sold,  if  perif>b> 
able,  notwithstanding  the  appeal.  (Jb.)    531 

5.  If  the  captor  faiw  to  libel  the  captured  vessel, 
the  owner  may  claim  her  in  a  court  of  admiralty. 

Id.  (23)    538 

6.  The  practice  of  the  district  courts  of  the 
United  States  as  courts  of  admiralty,  is  not  regu- 
lated by  law.    Id.  (24)    538 

7.  A  vessel  libeled  Is  always  in  possession  of  tho 
law.  (Ih.)    538- 

8.  If  a  court  cannot,  consistently  with  the  law  of 
nations,  exercise  the  Jurisdiction  it  has  assumed. 
its  sentence  is  to  be  disregarded. 

Rtm  V.  mme\v,  (341)    608- 

9.  Every  sentence  of  condemnation  by  a  com- 
petent court,  having  Jurisdiction  over  the  subject 
matter  of  its  Judgment,  is  conclusive  as  to  the  title 
claimed  under  it.     Id.  (lb.)    608- 

10.  A  seizure  of  a  foreign  vessel  beyond  the  limits 
of  the  territorial  Jurisdiction,  for  breach  of  a  mu- 
nicipal regulation,  is  not  warranted  by  the  law  of 
nations,  and  cannot  give  Jurisdiction  (o  the  courts 
of  the  offended  country ;  especially  if  the  property 
seized  be  never  carried  within  its  territorial  Juris- 
diction.   Id.  (342)    608- 

11.  Qwfpre,  whether  a  French  court  can,  consist- 
ently with  the  law  of  nations  and  the  treaty,  con- 
demn American  property,  never  carried  into  the 
dominions  of  France,  and  while  lying  in  a  port  of 
the  United  States.    Id.  (S43)    609- 

12.  An  American  vessel  seized  by  the  French  for 
breach  of  a  municipal  law  of  France,  and  carried 
into  a  Spanish  port,  may,  while  lying  there,  be  law- 
fully condemned  by  a  French  tribunal  sitting  in  a 
French  port.  Hudson  v.  Guesticr.       (298)    625 

13.  The  possession  of  the  sovereign  of  the  captors 
gives  Jurisdiction  to  his  courts.    Id.  (294)    625 

14.  The  possession  of  the  captors  in  a  neutral 
port,  is  the  possession  of  their  sovereign. 

Id.  (lb.)    625^ 

16.  If  the  possession  be  lost  by  recapture,  or  «^ 
cape,  or  voluntary  discharge,  the  courts  of  the 
captor  lose  the  Jurisdlotlon  which  they  had  ac- 
quired by  the  seizure. 

Hudson  V.  Q^testier,  (294)    625- 

16.  No  foreign  court  can  question  the  correctnew 
of  the  sentence,  unless  the  court  pacing  the  sen- 
tence loses  its  Jurisdiction  by  some  clrcumstan"" 
which  the  law  of  nations  can  notice.   Id.  r/h.)  62.V 

Cranch.  1,  2  3,  4. 
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17.  See  Btiitomry^  h  2,  3.    ScUvagej  h  2, 8. 

18.  The  sentence  of  a  foreiffn  court  of  admiralty 
condemiiiuR  a  vessel  for  breach  of  blockade  ia  con- 
clusive evidence  of  that  fact,  in  an  action  upon 
the  policy  of  insurance. 

Crowimn  v.  Lomard,  (434)    670 

19.  All  tseizures  under  law8  of  impost,  naviiration 
or  trade  of  the  United  States,  where  the  jieizuree 
are  made  on  waters  naviKablo  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burden,  are  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  are  to  be 
tried  without  a  jury. 

United  Stalest  v.  Sc1uumer»  Betsy  and 

Oiarlotte,  (443)    673 

20.  Qucvre^  whether  the  claimant's  answer  to  the 
libel  oufrht  not  always  to  be  upon  oath,  if  required ; 
and  whether  ho  is  not  bound  to  submit  to  answer 
Interrogatories  upon  oath,  lu'ivt  roee,  in  open  court  'f 

Id.  (i^.)    673 

21.  Ouwre^  whether,  on  the  trial  of  a  vess^ol  with- 
out a  jury,  accordinjr  to  the  course  of  the  admiral- 
ty, for  trading-  to  St.  Domingo  contrary  to  law, 
evidence  may  not  be  heard  by  the  judge,  that  other 
vessels  belonging  to  the  same  owner,  were  at  the 
same  prohibited  port,  at  the  same  time  ;  as  a  cir- 
cumstance tending  to  discredit  the  evidence  of 
distress  set  up  as  an  excuse  for  going  to  such  pro- 
hibited port?    Id.  (444)    673 

22.  If  the  libel  aver  the  vessel  to  be  of  more  than 
ten  t«ms  burden,  and  to  have  arrived  at  a  certain 
port  from  the  West  Indies,  and  that  she  was  seized 
in  such  port,  the  court  will  consider  it  as  suffi- 
ciently averred  that  such  a  seizure  was  made  upon 
waters  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burden.    Jrf.  (447)    674 

28.  The  question  whether  a  seizure  for  violation 
of  a  law  of  the  United  States  is  of  admiralty  or 
common  law  jurisdiction,  is  to  be  decided  by  the 
place  of  seizure,  not  by  the  place  of  the  oflfense. 
United  Statejt  v.  Schftonern  Beti<it  and 

CharUittt,  (452)    676 

24.  A    court  of  admiralty  acts   wholly   in  reni^ 
Oiutre't    AppendijT^  (513)    705 

25.  Quayre^  whetner  the  Jurisdiction  of  a  court  of 
admiralty  depends  upon  its  possession  of  the  thing  ? 

26.  A  sentence  of  condemnation  is  necessary  to 
devest  the  property,    Ih.  (514)    706 

AGBNT-3. 

1.  See  Action,  2. 

2.  A  factor  may  be  justified  by  the  orders  of  an 
agent,  in  deviating  from  the  written  orders  of  the 
principal.    Manella  v.  Barry^  (415)    484 

3.  An  agent  for  collecti.ig  of  debts  merely  is  not 
a  factor  within  the  i:Uh  section  of  the  act  of  limita- 
tions of  Virginia.    Hopkirk  v.  Beil,  (454)    407 

4.  A  promise  by  a  merchant's  factor  that  he  would 
write  to  his  principal  to  get  insurance  done,  does 
not  bind  the  principal  to  insure. 

Randolph  v.  Ware,  (508)    512 

AGENT,  PUBLIC-1 

A  public  agent  of  government,  contracting  for 
the  use  of  government.  Is  not  personally  liable, 
although  the  contract  be  under  his  seal. 

Hoilijstin  i\  Dexter,  '  (345)    130 

AFFIDAVIT-4. 
See  Commitment,  1, 2. 

AOREBMENT-2. 

If  SI  man  agrees  to  do  certain  work,  and  does  it 
Jointly  with  another,  he  Is  still  entitled  to  recover 
upon  the  agreement,  in  his  own  name. 

Blakeney  V.  Erans,  (185)    248 

See  Insurance,  1. 

AORBEMENT-8. 

1.  The  courts  of  the  United  States  will  not  en- 
force an  agreement  entered  into  in  fraud  of  a  law 
of  the  United  States.   Hannay  v.  Eve,       (^i2)    427 

2.  See  Agent,  4. 

AOREEMENT-4. 

1.  If  A  agree,  under  seal,  to  do  certain  work  for 
B  and  does  part,  but  is  prevented  by  B  from  finish- 
ing it  according  to  contract,  A  cannot  maintain 
a  quantum  meruit  against  B  for  the  work  actually 
performed,  but  must  sue  upon  the  sealed  instru- 
ment.   Tmmg  v.  PreMon,  (:239)    607 

2.  The  promise  to  pay  the  debt  of  another  must 
be  in  writing  and  cannot  be  explained  by  parol. 

Grant  V.  NayiAjr,  (235)    606 

Cranch  1,  2,  8.  4. 


ALIENS— 2. 

1.  An  American  citizen  residing  In  a  foreign 
country  may  acquire  the  commercial  privileges 
attached  to  his  domicile;  and  t)v  making  hiuis<^lf 
the  subject  ot  a  foreign  power,  he  places  himself 
out  of  the  protection  of  the  United  States,  Avhile 
within  the  territory  of  the  new  sovereign  to  whom 
he  has  sworn  allegiance. 

Murray  v.  OiarnUng  Betny,  (W)    208 

2.  Whether  a  citizen  of  the  United  States  can 
devest  himself  of  that  character  otherwise  than  in 
such  manner  as  may  be  prescribed  by  law? 

Id.  (Ih.)    208 

3.  Whether  by  becoming  the  subject  of  a  foreign 
power  he  is  rescued  from  punishment  for  a  crime 
against  his  alleHriance  to  the  United  States? 

Munay  V.  Channing  Beiity,  (04)    208 

4.  Whether  a  person,  born  in  the  colonj'  of  Now 
Jersey  before  the  revolution,  and  who  resided  there 
until  1T77,  when  he  joined  the  British  army,  and 
went  with  them  to  England,  where  he  has  resided 
ever  since,  claiming  lUways  to  be  a  loyal  subject  of 
Great  Britain,  cati  now  take  and  hold  land  in  New 
Jersey  by  descent  from  a  citizen  of  the  United 
States  ?  Whether  he  became  a  subject  of  New  Jer- 
sey against  his  will?  Whether  he  has  expatriated 
himself  and  become  an  alien? 

^^HvainevCoxe'8Les^ice,  (280)    279 

5.  Whether  the  courts  of  the  United  States  nave 
jurl5»diction  where  ail  the  parties  are  aliens? 

Ma^m  et  al.  v.  Blaireau,  (304)    274 

Bailif  V.  Thpiny,  (406)    320 

ALIENS-4. 

1.  When  both  parties  .nre  aliens,  the  courts  of  the 
United  States  have  not  jurisdiction. 

MmitaUt  V.  Murray,  (46)    646 

2.  A  pt  rson  born  in  the  colony  of  New  Jersey  be- 
fore the  year  1775.  and  residing  there  till  the  year 
1777,  but  who  then  joined  the  British  arm)',  and 
ever  since  adhered  to  the  British,  chtimin^  to  be  a 
British  subject,  and  demanding  and  receivmg  com- 
pensation from  that  government  for  his  loyalty, 
and  hissufTerings  as  a  refugee,  is  not  an  alien,  but 
may  take  lands  in  New  Jersey  by  descent. 

M'lh^iine  c.  Owe,  (209)    698 

8.  A  person  born  in  England  before  1775,  and  who 
always  resided  there,  and  never  was  in  the  United 
States,  is  an  alien,  and  could  not,  in  the  year  1703, 
take  lands  in  Maryland  by  descent  from  a  citizen  of 
the  United  States. 

Daimm's  Leaasce  v.  Godfrey^  (321)    634 

ANSWER-4. 
See  Admiralty,  19. 

APPEAL-1. 

See  Admiralty,  12, 13. 

Practice,  12, 13, 14, 15. 

Error,  1,  4,  5,  tt,  7. 

Jurisdiction*  3,  4, 5. 

1.  No  appeal  or  writ  of  error  from  the  courts  of 
the  territory  northwest  of  the  river  Ohio. 

(liirke  w  Bazadone,  (212)    86 

2.  Upon  appeal,  in  chancery  cases,  a  statement  of 
facts  must  accompany  the  transcript  of  the  record. 
This  provision  was  reviVed  by  the  repeal  of  the 
Judiciary  act  of  February  13th,  1801. 

United  States  v.  HiM^,  (318)    121 

APPEAI/-2. 

If  an  appeal  Is  prayed  in  the  court  below  at  the 
same  term  in  which  the  decree  is  rendered,  a  cita- 
tion is  not  necessary. 

HcUy  V.  Lamar  et  al.  (340)    302 

APPEAL-3. 

1.  The  act  of  Congress  allowing  appeals  without 

a  statement  of  facts,  applies  to  decrees  made  before 

the  date  of  that  act. 

United  States  v.  Hnoe,  (70)    372 

No  appeal  or  writ  of  error  lies  in  a  criminal  case. 

United  State*  V.  More,  (159)    397 

3.  A  decree  for  a  sale  of  the  mortgaged  prop- 
erty on  a  bill  to  foreclose,  is  a  final  decree,  from 
which  an  appeal  lies.    Ray  v.  Law,  (179)    404 

APPEAL-4. 

1.  The  thing,  in  proceedings  in  rem,  does  not  fol- 
low the  cause  into  the  appellate  court ;  but  remains 
in  the  court  below,  whicn  has  a  right  to  order  it  to 
be  sold,  if  perishable,  notwithstanding  the  appeal. 
Jennings  v.  Carson,  (2)    631 
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2.  The  sentences  of  the  old  continental  court  of 
appeals  in  prize  causes  may  be  enforced  by  the  dis- 
trict couri»  of  the  United  States. 

Jennitigs  V.  CartfOfi^  (2)    531 

3.  An  appeal  lies  from  the  District  Ck)urt  of  the 
United  States  for  the  territory  of  Orleans,  directly 
to  the  Supreme  Court  of  the  United  States. 

Mfjrgan  v.  CalUndcr,  •  (370)    660 

4.  An  appeal,  or  writ  of  error,  lies  from  the  Judg- 
ment of  the  Circuit  Court  of  the  District  of  Colum- 
bia to  the  Supreme  Court  of  the  United  States  in 
cases  where  the  bank  of  Alexandria  is  plaintiff,  and 
the  Judgment  below  is  in  its  favor,  notwithstanding 
the  clause  in  its  charter  to  the  contrary. 

Young  v.  Bank  of  Altarandria,  (384)    655 

APPEARANCB-8. 

An  appearance  of  the  defendant  by  attorney 
cures  all  antecedent  irregularity  of  process. 

Knox  V.  Summers,  (496)    510 

APPEARANCE-4. 

1.  The  appearance  of  the  defendant  In  error 
waives  all  oojection  to  the  Irregularity  of  the  re- 
turn of  the  writ  of  error. 

Wood  V.  Lide^  a80)    588 

2.  The  appearance  of  the  defendant  to  a  foreign 
attachment  in  a  circuit  court  of  the  United  States 
waives  all  objection  to  the  non-service  of  process. 

PoUard  v.  Du^hU  (fel)    666 

AT^POINTMBNT  TO  OFFICE. 
See  Mandamus,  5,  6,  7,  9, 11, 12, 13, 14. 

APPRAISEMENT— 4. 
See  Evidence,  5. 

APPRENTICES— 2. 

If  apprentices  are  salvors  their  masters  are  not 
entitled  to  their  share  of  the  salvage,  but  it  shall 
be  paid  to  the  apprentices  themselves. 

Mojson  et  cd.  v.  Blaireaun  (240)    206 

ARRE8T-4. 

The  word  **  apprehended,"  in  the  8th  section  of 
the  act  of  Congress  for  the  punishment  of  certain 
crimes,  comprehends  a  military  arrest  or  seizure,  as 
well  as  a  legal  arrest. 

Ex  parte  BoUman  and  SuxirthwouU    (77)    555 

ASSETS— 2. 

1.  The  lands  of  a  deceased  debtor  in  Georgia  are 
assets  in  the  hands  of  the  executor,  and  in  a  suit 
in  equity  following  the  assets,  it  is  not  necessary  to 
make  the  heir-at-law  a  party. 

Telfair  V  Stmd,  (407)    380 

2.  A  creditor  may  in  equity  follow  the  assets  in- 
to the  hands  of  devisees,  legatees,  and  distributees. 

Id.  (lb.)    3»0 

8.  It  is  no  error  that  the  decree  does  not  apportion 
the  amount  among  those  defendants  who  nave  as- 
sets, unless  it  appears  that  the  whole  assets  in  the 
hands  of  all  the  defendants  are  more  than  sufficient 
to  pay  the  debt.    Telfai/r  v.  Stead,  (414)    32» 

ASSIGNEE-4. 

An  assignee  of  an  assignee  of  a  oo-partner  in  a 
Joint  purchase  and  sale  or  lands  may  sustain  a  bill 
in  equity  against  the  other  oo-partnersand  the  a^rent 
of  tne  concern,  to  compel  a  discovery  of  the  quan- 
tity purchased  and  sold,  and  for  an  account  and  dis- 
tribution of  the  proceeds. 

Pendleton  t\  Wamburnie,  (78)    564 

ASSIGNMENT-1. 
See  Chose  in  Action. 

ASSIGNMENT— 2. 

A  creditor  upon  open  account  who  has  assigned 
his  claim  to  a  third  person  with  the  assent  of  the 
debtor,  is  still  competent  to  maintain  an  action  at 
law  in  his  own  name  against  the  debtor,  for  the  use 
of  the  assignee ;  but  the  debtor  is  allowed  to  offset 
his  claims  against  the  assignee. 

Winctiester  v.  HackUy,  •  (342)    209 

ASSUMPSIT-1. 

See  Bills  of  Exchange  and  Promissory  Notes,  1,  2,  8, 
4, 12, 13,  15,  16, 17, 18, 19,  22,  23. 

1.  Assumpsit  for  money  had  and  received  wUl 
not  lie  by  the  holder  against  a  remote  indorser  of  a 
prommissory  note,  in  Virginia. 

MandeviUe  V  Riddle,  (290)    112 

2.  Quoercl 

Dunlap  V.  SUver,    (Appendix.)  (367)    139 
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3.  Assumpsit  will  not  lie  upon  ajpolicy  of  insur- 
ance, under  the  corporate  seal,  unless  a  new  con- 
sideration be  averred. 

Irvmrance  Ot.  of  Alexandria  v.  Toung,    (332)    126 

4.  Qufpre,  whetiier  an  aggregate  corporation  can 
make  an  express  assumpsit,  unless  specially  author- 
ized by  statute.  (lb.)    126 

5.  Alter  verdict,  every  assumpsit  laid  In  the  dec- 
laration is  to  be  taken  as  an  express  assummit. 

Id.  (341)    129 

6.  Q!Uoere,  whether  he  for  whose  benefit  a  prom- 
ise is  made,  may  maintain  an  action  against  the 
promlssor?    Appendix,  (429)    164 

7.  Is  privity  necessary  to  support  indehUatus  as- 
aumpsiC  for  money  had  and  received? 

Appendix,  (439)    168 

8.  A  judgment  in  assumpsit  upon  a  poucy  under 
seal,  is  a  bar  to  a  subsequent  action  of  covenant, 
on  the  same  policv. 

Insurance  Co.  of  Alexandria  v.  Touny,    (340)    128 

ASSUMPSIT-^. 

1.  See  Action,  1,  2,  8,  4. 

2.  Assumpsit  will  lie  ypon  a  letter  of  credit,  by 
him  who  trusts  a  third  person  upon  the  faith  of 
that  letter.    Lawra»m  v.  Mason,  (493)    509 

ASSUMPSIT-4. 

Assumpsit,  quantum  meruit,  will  not  He  for  work 
and  labor  done  in  part  fulfillment  of  a  sealed  con- 
tract, although  the  defendant  had  prevented  the 
pUlntifT  from  finishing  the  work  according  to  the 
contract.    Toung  v.  Pregton,  (239)    607 

ATTACHMENT-1. 
See  Absent  Debtor. 

ATTORNEYS-l, 

Requisites  to  their  admission  to  practice. 

Rides  of  Onirt,  (xvl)    11 

Oath  to  be  taken.    Id.  (lb.)    11 

Shall  not  practice  as  counselors.    Id.       (lb.)    11 
Counselors  may  be  admitted  to  practice  as  attor- 
neys.   Id.  (xvil)    11 

ATTORNEY-3. 

1.  Notice  of  the  time  and  place  of  taking  a  depo- 
sition, given  to  an  attorney  at  law,  is  not  suflScient 
under  the  law  of  Virginia. 

Buddicum  V.  Kirk,  (298)    444 

2.  An  attorne}'  at  law  may  agree  to  receive  or 
waive  notice,  and  cannot  afterwards  allege  the 
want  of  it.  Id.  (IbT)   444 

AUDITOR— 4. 
See  Account,  3. 

AUTHORITY-4. 

It  is  incumbent  on  a  purchaser  under  a  sale  for 
taxes  to  prove  the  authority  of  the  collector  to 
sell.    Stead  v.  Course,  (406)    660 

AVERMHNT-4. 
See  Admiralty,  22. 

AWARD— 4. 

The  award  of  arbitrators  appointed  under  a  mu- 
tual mistake  of  both  parties,  in  supposing  them- 
selves bound  by  law  to  submit  the  matter  to  arbi- 
tration, is  not  obligatory. 

Peisch  V.  Ware,  (403)    643 


BANK  OF  ALEXANDRIA— 4. 

1.  See  Appeal,  4. 

2.  The  act  of  Virginia  incorporating  the  bank  of 
Alexandria  is  a  public  act. 

Young  v.  Bank  of  Alexandria,  (384)    655 

BANK  OF  THE  UNITED  STATES— 4. 

The  act  of  Congress  of  27th  June,  1798,  to  punish 
frauds  committed  on  the  bank  of  the  United  States 
is  in  Itself  repugnant,  and  will  not  support  an  in- 
dictment for  knowingly  uttering  as  true,  a  false, 
forged  and  counterfeited  paper  purporting  to  be  a 
bank  bill  of  the  United  States,  signed  by  the  pru- 
dent and  cashier. 

Uniled  States  v.CantHl,  (167)    584 

BANKRUPT— 1. 
See  Acknowledgement. 

Crancli  1,  2.  8,  4. 
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BANKRUPT-2. 

In  all  ca«efl  of  insolvency  or  bankruptcy  of  their 
debtor,  the  United  States  are  entitled  to  priority  of 
nayment  out  of  hi8  effects. 

United  St4Ue»v.Fiiiheretdl.  (358)    304 

See  Insolvents. 

BANKRUPT-3. 

1.  The  United  States  have  no  lien  on  the  real  es- 
tate of  their  debtor,  until  suit  brought,  or  bank- 
ruptcy, &c.    United  Stat^  v.  Hooe,  (T3)    370 

2.  If  the  defendant  plead  the  bankruptcy  of  the 
indorser  In  bar,  the  plaintiff  may  reply  that  the 
note  was  given  to  the  indorser  in  trust  for  the 
plaintiff.    Wiltson  v.  Ctximan,  (193)    408 

3.  See  legacy. 

BILLS  OP  EXCHANGE  AND  PROMISSOUr 

NOTfiS.-l. 

1.  In  Virginia  it  is  not  necessary,  in  all  cashes,  to 
sue  the  maker  of  a  promissory  note,  to  entitle  the 
holder  to  an  action  against  the  indorser. 

Clark  V.  Ytmng,  (181)    74 

2.  If  a  promissory  note  of  a  third  person  be  in- 
dorsed by  the  purchaser  of  goods  to  the  vendor,  as 
a  conditional  payment  for  the  goods,  quaere^  whether 
the  vendor  Is,  in  any  case,  obliged  to  sue  the  maker 
of  the  note  before  he  can  resort  to  the  purchaser  of 
the  goods  on  the  original  contract  of  sale. 

Id,  ilh.)    74 

3.  A  suit  against  the  defendant  as  indorser  of  the 
note,  and  a  suit  against  the  defendant  for  the  goods 
sold,  are  upon  distinct  and  different  causes  of  ac- 
tion ;  and  the  first  cannot  be  pleaded  in  bar  of  the 
second.    Id.  {2h.)    74 

4.  It  is  not  necessary  for  the  plaintiff  to  offer  to 
return  the  note,  to  entitle  him  to  bring  suit  for  thc> 
goods  sold.    Id.  (Ih.)    74 

5.  A  declaration  in  debt,  upon  a  foreign  protest^^tl 
bill  of  exchange,  for  the  principal,  interest,  dam- 
ages and  costs  of  protest,  under  the  act  of  &HHembly 
or  Virginia,  must  aver  the  amount  of  those  costs  of 
pi-otoflt.    WOmm  V.  Lenox,  (196)    79 

6.  Qiutre^  whether  the  indorser  is  discharged,  if, 
after  the  notice  to  such  indorser  of  non-payment 
by  the  drawee,  the  holder  chai*ge  the  bill  in  account 
current  against  the  drawer,  and  upon  the  whole  of 
that  account^  the  balance  duo  is  less  than  the 
amount  of  the  bill.    Id.  (Ih.)    70 

7.  Whether  the  indorser,  after  due  notice,  is  dis- 
charged by  the  holder's  receipt  of  part  of  the  money 
from  the  drawer?    Id.  ilh.)    79 

8.  Whether  it  is  necessary  to  aver  a  protest  for 
non-acceptance,  in  an  action  on  protest  for  non- 
payment.   Id.  (lb.)    79 

9.  Whether  the  drawer  is  a  competent  witness 
for  the  indorser,  in  an  action  against  the  latter.* 

Id.  ilh.)    79 

10.  "V^'Tiether  protest  for  non-pajinent  of  a  for- 
eign bill  of  exchange  must  be  made  on  the  last  day 
of  grace.    Fenicich  v  Sean^  (260)    101 

U.  Whether  the  rejisonableness  of  notice  be  mat- 
ter of  fact,  or  matter  of  law.    Id.  (lb)    101 

12.  Whether,  on  the  count  for  money  had  and  re- 
ceived, notice  of  non-acoeptance,  and  of  non-pay- 
ment, be  necessary  to  charge  an  indorser  who 
knew,  at  the  time  of  Indorsing,  that  the  drawer 
had  no  riffht  to  draw.    Id.  (lb.)    101 

13.  In  \  irginia,  an  Indorsee  of  a  promis8<iry  note 
cannot  maintain  an  action  against  a  remote  Indor-. 
ser,  for  want  of  privity. 

MamUvlUe  V.  Rtddie,  (290)    112 

14.  In  Maryland,  debt  will  not  lie  on  a  promissory 
note.    Lindit  V.  Gardiur,  (343)    130 

15.  Whether  an  action  for  money  had  and  re- 
ceived will  lie  bv  the  holder  against  a  remote  in- 
dorser of  a  promissory  note  in  V^irglnia  ? 

Dunlnpv.SUver,    (Appendix.)  (387)    139 

16.  What  was  the  law  in  England  respecting  prom- 
issory not«s,  before  the  statute  of  Anne  ? 

Appendir,  (368)    139 

17.  At  what  time  were  inland  bills  of  exchange 
considered  as  governed  by  the  custom  of  mer- 
chants?   Appendix,  (380)    144 

18.  When  were  inland  bills,  and  promissory  notes 
first  introduced  into  England?    Id.  (D).)    144 

19.  Did  the  statute  of  Anne  introduce  a  new  law 
respecting  promissory  notes,  or  did  It  only  affirm 
the  old?    Id.  (3S3)    146 

20.  Goldsmith's  notes.    Id.  (384)    146 

21.  Form  of  declarations  upon  promissory  notes 
before  the  statute  of  Anne.    Id.  (406)    154 

22.  Is  the  contract  of  the  indorser  of  a  promissory 
note  an  express  or  an  Implied  contract  ? 

Id.  (422j    161 

Cranch  1,  2,  3.  4. 


23.  Are  actions  upon  promissory  notes  in  Penn- 
sylvania founded  on  the  custom  of  merohant8,kOr 
on  the  statute  of  Anne  ?    Id.  (4.59)    176 

24.  Will  an  action  of  debt  lie  upon  a  promissory 
note?    Id.  (404)    178 

BILL  OF  EXCHANGE. 


If  the  drawer  of  a  bill  of  exchange,  at  the  time  of 
drawing,  has  a  right  to  expect  that  his  bill  will  bo 
honored,  he  is  entitled  to  strict  notice,  although  he 
had  no  funds  in  the  hands  of  the  drawee. 

French  v.  Bank  of  Columbia,  (141)    576 

BILL  OF  BXCEPTIONS.-l. 

The  Court  is  not  bound  to  give  an  opinion  on  an 
abstract  point  of  law,  unless  it  be  so  stated  as  to 
show  its  connection  with  the  cause. 

Hamilton  V.  Rus:*€ll,  (300)    118 

BILL  OF  8ALE~1. 

1.  An  absolute  bill  of  sale  of  goods  is  fraudulent 
as  to  creditors,  unless  possession  accompanies  and 
follows  the  deed. 

HamilUm  v.  Rustteil,  (309)    118 

2.  The  want  of  possession  is  not  mei-elv  e\idence 
of  fraud,  but  is  a  circumstance  per  8e,  which  makes 
the  transaction  fraudulent  in  point  of  law. 

Id.  (lb.)    118 

BLOCKADB-4. 

1.  Persisting  in  an  intention  to  enter  a  blockaded 
port  after  warning,  is  not  attempting  to  enter. 

Fitzximmonji  v.  Nev'p<trt  In.  Co.,         (ia5)    591 

2.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  is  con- 
clusive evidence  of  that  fact,  in  an  action  upon  the 
policy  of  insurance. 

Croudfton  v.  Leonard,  (434)    670 

BOND— 2. 

To  induce  a  presumption  of  payment  from  the 
age  of  a  bond,  20  years  must  have  elapscnl,  exclu- 
sive of  the  period  of  the  plaintiff's  disability. 

DunUyp  &  Co.  r.  Bail,  (180)    «46 

BOND-3, 

1.  A  variance  in  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plaintiff's  special  demur- 
rer to  the  defendant's  bad  rejoinder. 

Cooke  x>.  Oraham.  (229)    480 

2.  The  court  may  depart  from  the  letter  of  the 
condition  of  a  bond  to  carry  into  effect  the  inten- 
tion of  the  parties.    Id.  (77>J    420 

3.  See  Collector,  2. 

4.  A  discharge  from  the  prison  rules  under  the 
insolvent  act  of  Virginia,  although  obtained  by 
fraud,  is  a  discharge  in  due  course  of  law ;  and 
upon  such  discharge  no  action  can  be  maintained 
upon  the  prison  bounds  bond. 

Simms  v.  Slacum,  (300)    446 

BOND-4. 

1.  See  Deed,  1. 

2.  A  t>ond  may  be  delivered  by  a  surety  to  the 
principal  obligor  as  an  encripw. 

Pawling  0.  United  State*,  (219)    601 

3.  See  Escrow,  2. 

4.  In  a  suit  upon  a  bond  to  perform  certain  arti- 
cles of  agreement,  interest  may  be  recovered  in  a 
case  not  provided  for  by  the  agreement. 

United  States  ».  Oumey,  (333)    638 

5.  To  an  action  upon  a  bond  conditioned  to  pay 
money  on  the  Ist  of  March,  it  is  not  a  good  plea  to 
say  that  the  defendant  paid  it  on  the  13th  of  May, 
without  averring  it  to  be  the  whole  sum  then  due. 

Id.  (lb.)    638 

BOND,  FORTHCOMING-1. 

In  Virginia,  a  forthcoming  bond  is  an  appendage 
to  the  original  suit,  and  is  a  component  part  of  the 
proceedings.    Stuart  v.  Laird,  (309)    118 

BOND.  FORTHCOMING-2. 

In  Virginia  a  forthcoming  bond  which  misi'ecites 
the  costs  upon  the  execution,  is  not  thereby  viti- 
ated, if  the .  airgregate  of  debt  and  costs  be  truly 
stated :  but  will  support  a  Judgment  on  motion. 

WiUiams  et  at.  v.  Lyleis,  (9)    191 

BOTTOMRY-4. 

1.  The  claim  of  bottomry  is  to  be  preferred  to  all 
ofhers,  except  seamen's  wage?,  for  the  voyage  on 
which  the  bottomry  is  founded ;  but  it  can  extend 
no  further. 

Blaine  v.  Ship  Chariot  Cartery  (332)    638 
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2.  If  the  oblig'ee  of  a  bottomry  bond  suffer  the 
ship  to  make  several  voyages,  without  assertingr  his 
lien,  and  executions  are  levied  upon  the  ship  by 
other  creditors,  the  obligee  loses  his  lien  upon  the 
ship.    Blninev.  Ship  Omrle^  Carter,  (328)    636 

3.  Quccre^  whether  a  tiottomry  bond  executed  by 
the  owner  at  home«  creates  a  lien  on  the  ship 
which  can  be  enforced  in  a  court  of  admiralty? 

M.  (332)    638 

BRITISH  CREDITORS-2. 

1.  I>cgtil  impediments  to  the  recovery  of  British 
debts  exist<Hi  in  VirKinla  until  the  year  llWi. 

Dunlop  <k  Co.  V.  Ball,  (180)    246 

2.  The  act  of  limitations  of  North  Cai-olina  was 
suspended  as  t/o  British  creditors  during  the  war. 

Ogdenv.BkLcklcilge,  (2?i)    276 

• 

BRITISH  CREDITORS— i. 

1.  See  Limitations.    Confiscation,  1, 2. 

2.  If  a  confiscating'  act-,  independent  of  the  Brit- 
ish treaty,  would  be  construed  to  destroy  the  claim 
of  a  British  mortgagee,  the  treaty  reinstates  the 
lien  In  its  full  force,  and  a  subsequent  sale  could 
only  pass  it  cum  oncre. 

Hiwinson  v.  Afein,  (415)    664 

BRITISH  SUBJECTS-3. 

1.  Quaere,  whether  a  British  subject,  bom  in  Eng- 
land in  the  year  1750,  and  who  always  resided  in 
England,  could,  in  the  year  1786,  take  and  hold 
lands  in  Virginia  by  descent  or  devise? 

LambeH  V.  Paine,  (97)    377 

2.  The  treaty  of  peace  between  Great  Britain  and 
the  (Jnited  States  prevents  the  operation  of  the  act 
of  limitations  of  Virginia  upon  British  debts  con« 
tracted  before  that  treaty. 

Hopkirkv.BelU  (i54)    497 

BRITISH  SUBJECT8-4. 
See  Aliens,  2,  8. 

BRITISH  TREATY-2. 
See  Aliens,  4. 

BRITISH  TBEATY-4. 
See  Limitations,  1    Aliens,  2,  3.    Confiscation,  1,  2. 


CAPTURE-3. 

The  commander  of  a  United  States  ship  of  war, 
if  he  seizes  a  vessel  on  the  high  seas,  without  prob- 
able cause,  is  liable  to  make  restitution  In  value 
with  damages  and  costs,  even  although  the  vessel 
is  taken  out  of  his  posession  by  superior  force :  and 
the  owner  is  not  bound  to  resort  to  the  recaptor, 
but  may  abandon  and  hold  the  original  captor  lia- 
ble for  the  whole  loss.  Malty  v.  Shattuck,  (458)    408 

CAPTURE-^. 

See  Admiralty,  1,  2,  3,  4,  5,  10,  12,  13.  Abandon- 
ment. 

CAVEAT-1. 
See  Kentucky,  2. 

CAVEAT— 3. 

A  general  dismissal  of  the  plaintiff's  caveat,  in 
Kentucky,  does  not  purport  to  be  a  Judgment 
upon  the  merits.    WUMm  v.  Speed,  (283)    441 

CERTIORARI-8. 

A  certiorari  will  be  awarded  upon  a  suggestion 
that  the  citation  has  t>een  served,  but  not  sent  up 
with  the  transcript  of  the  record. 

Field  v.MiUon,  (514)    616 

CHANCERY-1. 

See  Absent  Debtor.    Equity. 

CHANCBRY-3. 

1.  A  decree  for  the  sale  of  mortgaged  property, 
on  a  bill  to  foreclose,  is  a  final  decree,  ana  may  he 
appealed  from.    Ray  v.  Law,  (179)    404 

2.  A  plea  in  bar  to  a  bill  in  chancery,  denying  only 
part  of  the  material  facts  stated  in  the  bill,  is  net 
good.  A  mere  denial  of  facta  is  proper  for  an 
answer,  but  not  for  a  plea. 

MiUioan  V.  Maied^e,  '  (220)    417 
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3.  The  want  of  proper  parties  is  not  a  good  plea, 
if  the  bill  suggests  that  such  parties  are  out  or  the 
Jurisdiction  of  the  court.   Id.  (lb.)    417 

4.  The  want  of  proper  parties  is  not  a  sufficient 
ground  for  diamissing  the  bill.   Id.  (Ih.)    417 

5.  If  the  executor  has  no  assets  you  may  proceed 
in  equity  against  the  devisees  or  legatees. 

1(1.  (228)    419 

CHOSE  IN  ACTION-1. 

1.  What  is  the  meaning,  extent,  and  effect  of  the 
rule  that  a  chose  in  action  is  not  assignable? 

AppendiiT,  (42:J)    161 

2.  Can  a  chose  in  action  be  made  assignable,  or 
negotiable  in  its  original  creation,  by  the  contract 
and  intention  of  the  parties,  independent  of  the 
custom  of  merchants,  and  of  statute  law  ? 

Id.  (438)    164 

CITATION-1. 

A  citation  must  accompany  the  writ  of  error. 

A  writ  of  error  not  accompanied  by  a  citation, 
must  be  quashed,  unless  the  defendant  in  em»r 
should  appear.    JAoyd  v  Alexander,  (8(^5)    137 

CITATION-2. 

1.  If  an  appeal  is  prayed  in  the  court  below  at  the 
same  term  in  which  the  decree  is  rendered,  a  cita- 
tion is  not  necessary. 

Riely  V.  Lamar  et  ol.,  (349)    30? 

2.  A  citation  must  accompany  the  writ  of  error, 
or  it  will  be  dismissed. 

BaUiff  V.  Tipping,  (406)    3«0 

CITATION-3. 
See  CertUtrari. 

CITIZEN-1. 

To  give  Jurisdiction  to  the  courts  of  the  United 
States,  the  pleadings  must  expressly  state  the  par- 
ties to  be  citizens  of  different  states,  or  that  one  of 
them  is  an  alien.  It  is  not  sufficient  to  say  that  they 
reside  in  different  states. 

Abercrombie  v.  Dupui»,  (343)    129 

CITIZENS— 2. 

See  Jurisdiction,  1.  Aliens,  1,  2,  3,  4.  Expatria- 
tion.   Columbia,  1, 2,  8,  4.    Courts,  1. 

CLERK-L 

The  dork  of  this  court  must  reside  and  keep  his 
office  at  the  seat  of  government.    He  cannot  pracw 
tlce  as  attorney  or  counsel  in  this  court. 
Rides  of  Court,  (xvi)    11 

How  to  make  return  of  a  writ  of  error. 
Id.  (xvil)    11 

Not  to  suffer  any  record  to  go  out  of  his  office. 
Id.  (xvlll)    11 

COLLECTOR-3. 

1.  See  Mortgage,  1.  Petersburgh. 

2.  To  support  a  Judgment  on  a  collector's  bond 
at  the  return  term,  it  must  appear  by  the  record 
that  the  writ  was  executed  14  days  before  the  n*- 
turnday.    Dobynes  v.  United  States,  (241)    427 

COLLECT()R-4. 

1.  A  collector  selling  land  for  taxes  must  act  in 
conformity  with  the  law  from  which  his  power  is 
derived,  and  the  purchaser  is  bound  to  Inquire 
whether  he  has  so  acted.  It  is  incumbent  on  the 
vendee  to  prove  the  authority  to  sell. 

Stead  V.  Onirfie,  (408)    660 

2.  By  the  tax  laws  of  Georgia  for  the  years  1790 
and  1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate ;  and  then 
to  sell  only  so  much  as  was  neoossani'  to  pay  the 
taxes  in  arrear.  Under  those  laws,  the  sale  of  a 
whole  tract,  when  a  small  part  would  have  been 
sufficient  to  pay  the  taxes,  was  void.  Id.   {lb.)  660 

3.  A  collector  of  the  revenue  of  the  United  States, 
after  his  removal  from  office,  has  no  authority  to 
collect  duties  outstanding  at  the  time  of  his  remov- 
al ;  but  this  power  and  duty  devolves  upon  his  suc- 
cessor. 

Sthreshley  v.  UnUed  States,  (\9S)    584 

COLUMBIA  DI8TR1CT-1. 

1.  A  Justice  of  peace  in  the  District  of  Columbia 
is  not  removable  at  the  will  of  the  President. 
Marbiiry  v.  Madtson,  (160)    68 

Cranch  1.  2,  8,  4. 
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2.  The  acts  of  Congress  of  27th  Februarv,  and  ad 
March,  1801,  ooiicorriinK  the  District  of  Columbia, 
have  not  ohanK-c^d  the  laws  of  5faryland  and  Vir- 
ijlnia,  adopted  by  Congrross  as  the  laws  of  that  dl»- 
ti-ict,  anv  further  than  the  ehang-e  of  jurisdiction 
rendered  a  chang-e  of  those  laws  necessary. 

United  Stat  ex  v.  Simmn,  (352)    98 

3.  Finet*.  forfeitun^  and  penalties,  arisingr  from  a 
breach  of  those  laws,  are  to  be  sued  for,  and  recov- 
«re<l,  in  the  same  manner  as  before  the  change  of 
jurisdiction,  muf a/ ij<  wMf and w.    Id.  (Ih.)    98 

S€H3  Administrator. 

COLrJMBIA-2. 

1.  The  inhabitants  of  the  District  of  Columbia,  by 
\U  separation  from  the  states  of  Virginia  and  Mary- 
land, eeiUiod  to  be  citizens  of  those  states  respec- 
tively.   Ricly  V.  Lamar  et  oZ.,  (344)    300 

2.  By  the  insolvent  law  of  Maryland  of  3d  of  Jan- 
uarv,  \m\  the  ChaueciUor  of  Maryland  could  not 
•disctiarge  a  eitixen  of  Maryland  who  resided  in  the 
District  of  Columbia  at  the  time  of  its  separation 
from  Maryland,  unless  the  insolvent  had  complied 
with  all  the  requisites  of  the  law,  so  as  to  entitle 
himself  to  a  discharge  before  tnat  separation. 

Id.  (ib.)    300 

3.  A  citizen  of  the  District  of  Columbia  cannot 
maintain  an  action  against  a  citizen  of  Virginia  in 
the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Virginia ;  but  a  citizen  of  the  District  of 
Virginia  may  maintain  an  action  against  a  citizen 
of  the  District  ot  Columbia,  in  the  circuit  court  of 
the  United  Stiites  for  the  District  of  Columbia. 

Hepburn  et  al.  v.  Ellzey.  (446)    338 

4.  A  citizen  of  the  District  of  Columbia  Is. not  a 
•citizen  of  a  state,  within  the  meaning  of  the  consti- 
tution of  the  United  States.    Id.  (lb.)    333 

COLUMBIA— 4. 

1.  The  right  of  Virginia  to  legislate  for  that  part 
of  the  District  of  Columbia  which  was  ceded  by  her 
to  the  United  States  continued  until  the  27th  of 
February,  1801. 

Yftun^i  V.  Bank  of  Alexandria^  (884)    655 

See  appeal,  4. 

C()MMISSION-4. 

1.  The  certificate  of  oommissloners  named  In  a 
^ledimvM^  that  they  took,  In  due  form  of  law,  the 
oath  annexed  to  the  commission,  is  sufficient  evi- 
dence of  that  fact. 

Orant  i\  Naylitr,  (224)    603 

2.  It  is  not  necessary  to  jfive  notice  to  the  oppo- 
^te  party  of  the  time  and  place  of  executing  the 
commission. 

Grant  V.  NayUn-,  (224)    603 

3.  If  the  return  of  the  commission  be  inclosed  in 
iin  envelope  which  is  seeded,  no  other  sealing  by  the 
oommissloners  is  necessary,    lb.  {2zo)    603 

4.  If,  after  a  commission  has  Issued,  the  parties 
have  leave  to  amend,  and  a  new  Issue  be  made  up, 
similar  in  substance  to  the  former  issue,  the  deposi- 
tions taken  under  such  commission  may  be  used  at 
the  trial  of  the  new  issue,   lb.  (232)    605 

COMMITMENT-4. 

1.  A  person  may  bo  committed  for  a  crime  by  one 
mu^lstrate  upon  an  affidavit  made  before  another. 

Ex  parte  BoUman  and  SwartiD<mt^     (76)    555 

2.  Qiu£rey  whether  upon  a  motion  to  commit  a 
person  for  treason,  an  affidavit  stating  the  sub- 
stance of  a  letter  in  possession  of  the  de))onent  be 
admissible  evidence'/    dl.  {lb.)    555 

COMMON  LAW-4. 

1.  Courts  which  originate  in  the  common  law  pos- 
sess a  jurisdlcticm  which  must  bo  regulated  by 
their  common  law,  until  some  statute  change  their 
«stabllshed  principles ;  but  courts  which  are  created 
by  written  law,  cannot  transcend  that  jurisdiction. 

Ex  parte  BoUman  and  SwarttPimt,      (98)    560 

2.  For  the  meaning  of  the  term  hat>ea8  corpus 
restjrt  may  be  had  to  the  common  law ;  but  the 
power  to  award  the  writ  by  any  of  the  court*  of  the 
United  States  must  be  given  by  written  law. 

Id.  (fl3,  »4)    561 

8.  Qtioere,  whether,  upon  an  indictment  for  trea- 
son, proof  of  procurement  can,  in  this  country,  by 
force  of  the  common  law,  be  admitted  in  evidence 
to  establish  a  charge  of  personal  presence. 

United  State^f  v.  Burr^  Appeiulix,  .    (502)    700 

COMMISaiON-1. 
See  Mandamus,  5,  »,  9, 10, 11,  12, 13,  14,  15. 
<:'ranch  1.  2.  3,  4. 


CONFISCATION--*. 

1.  The  act  of  Georgia  confiscating  the  estate  of 
the  mortgageor  is  no  bar  to  the  claim  of  the  mortga- 
gee, a  British  merchant,  whose  debt  was  only  se- 
questered during  the  war.  The  estate  of  the  mort- 
gageor only  was  confiscated,  not  that  of  the  mortga- 
gee. 

Hioalwion  V.  Mein,  (416)    664 

2.  If  a  confiscating  act,  independent  of  the  treaty, 
would  be  construed  to  destroy  the  claim  of  a  Brit- 
ish mortgagee,  the  ti*eaty  reinstates  the  lien  in  its 

j  full  force ;  and  a  subsequent  sale  could  only  pass  it 

,  with  Its  burden. 

I  Higatruon'  v.  Ifeiit,  (419)    065 

CONNECTICUT— 4. 
1.  See  Foreign  Attachment,  2.    Covenant,  2. 

CONGRES6-1. 

1.  Congress  have  not  the  power  to  give  original 
jurisdiction  to  the  Supreme  Court  of  the  United 
States,  in  other  cases  than  those  described  in  the 
constitution. 

Marbury  v.  Madtmn^  (176)    78 

2.  An  act  of  Congress  repugnant  to  the  constitu- 
tion, cannot  become  a  law.    Id.  (lb.)    73 

3.  A  cause  may,  by  act  of  Congress,  be  transferred 
from  one  inferior  tribunal  to  another. 

Stitartv.  Laird,  (299)    115 

;     4.  Congress  may  constitutionally  impose  upon  the 

Judges  of  the  Supreme  Court  of  the  Unl tea  States, 

the  burden  of  holding  circuit  courts. 

Id.  ilb.)    115 

CONSTITUTION-l. 

1.  The  Supreme  Court  of  the  United  States  has 
not  the  power  to  issue  a  mandamus  to  a  Secretary 
of  State  of  the  United  States,  It  being  an  exercise 
of  original  jurisdiction,  not  warranted  by  the  con- 
stitution, notwithstanding  the  act  of  Con^rress. 

Marbury  v.  Madimn^  (137)    60 

2.  An  act  of  Congress  repugnant  to  the  constitu- 
\  tion  cannot  become  a  law.    2a.  (176)    73 

3.  The  courts  of  the  United  States  are  bound  to 
'  take  notice  of  the  constitution.  Id.  (178)  73 
I     4.  A  contemporary  exposition  of  the  constitution. 

practiced  and  acquiesced  under,  for  a  period  of 

years,  fixes  Its  construction. 
St^twrt  V.  Laird,  (299)    115 

5.  Congress  may  constitutionally  impose  upon  the 

judges  of  the  Supreme  Court  of  the  united  States 

the  burden  of  holding  circuit  courts. 
Id.  {lb.)    115 

CONSTITUTION— 2. 

A  citizen  of  the  District  of  Columbia  is  not  a  citi- 
zen of  a  state,  within  the  meaning  of  the  constitu- 
tion of  the  United  Slates. 

Hepburn  et  al.  V.  Kllzey,  (446)    338 

CONSTRUCTION-1. 
See  Constitution,  4.    Act  of  God. 

CONSULS— 2. 

The  certificate  of  a  consul  of  the  TTnited  States 
under  his  seal,  Is  not  evidence  of  a  foreign  law. 
Church  V.  HuhbarU  (238)    265 

CONTINUANCE-4. 

1.  The  refusal  of  the  court  below  to  continue  a 
cause  after  it  is  at  issue,  cannot  be  assigned  for 
error. 

WoodsABemisv.  Young,  (237)    607 

CONTRA  CT~1. 

See  Agent.  Public.  Admiralty,  10.  Bills  of  Ex- 
change,  22.    Chose  in  action. 

CONTRACT-8. 

1.  The  court  has  the  exclusive  power  of  deciding 
whether  a  written  contract  be  usurious. 

Levy  V.  Ga<Wty,  (181)    405 

2.  He  who  sells  property  on  a  description  given 
by  himself,  Is  bound  In  equity  to  make  good  that 
description.    M'Ferran  v.  TatAirr,  (270)    436 

3.  On  a  contract  to  deliver  flour,  its  value  Is  to  be 
ascertained  on  the  day  when  it  ought  to  have  been 
delivered.    I>ma1a»H  v.  ATAUiittcr,  (298)    445 

CONTRACT-4. 

1.  A  court  of  equity  will  annul  a  contract  which 
the  defendant  has  failed  to  perform,  and  cannot 
perform  on  his  part. 

SMUem  v.  May;  (187)    574 

It  7 
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2.  A  letter  of  credit,  directed  by  mistake  to  John 
and  Joseph,  instead  of  John  and  Jeremiah,  and  de- 
livered to  John  and  Jeremiah,  who  furnished  groods 
upon  the  faith  of  it,  does  not  constitute  a  contract 
between  the  writer  of  the  letter  and  John  and  Jere- 
miah, to  whom  It  was  delivered,  and  parol  proof 
cannot  be  admitt^  to  make  it  such. 

Orant  V.  Naylor,  ifSSi)    603 

3.  The  promise  to  pay  the  debt  of  another  must 
be  in  writing,  and  cannot  be  explained  by  parol. 

Id.  (235)    606 

4.  B  in  Philadelphia,  asreed  to  nay  to  A's  agent 
in  Amsterdam,  170.000  guilders  on  the  first  of  March, 
and  if  he  should  fail  so  to  do,  then  to  repay  to  A 
the  value  of  the  guilders  at  the  rate  of  exchange 
current  in  Philadelphia  at  the  time  demand  of  pay- 
ment should  be  made,  together  with  damages  at  20 

Eer  cent,  in  the  same  manner  as  if  bills  of  exchange 
ad  been  drawn  for  that  sum,  and  they  had  been 
returned  protested  for  non-payment,  and  lawful  in- 
terest for  any  delay  of  payment  which  might  take 
{)lace  after  the  demand.  B  paid  the  170,000  guildern 
n  Amsterdam  to  the  agent  of  A  on  the  13th  of 
May,  instead  of  the  1st  of  March.  A  is  not  entitled 
to  the  20  per  cent,  damages,  but  may,  in  a  suit  upon 
the  bond  given  to  perform  the  contract,  recover  in- 
terest on  the  170.000  guilders  from  the  Ist  of  March 
to  the  13th  of  May. 

UnUed  StaUs  v.  Oumey,  (333)    638 

CONVENTION  WITH  FRANOB-1. 
See  Admiralty,  13. 

COPARTNERS-4. 
See  Assignee,  1. 

GOPPER-4. 

1.  Round  copper  bars,  round  copper  plates,  and 
round  copper  plates  turned  up  at  the  edges,  are  not 
subject  to  duty  upon  exportation. 

UnUed  St4Xte8  v.  Kyd  &  ITatww,  a)    »31 

COPY— 1. 
The  keeper  of  a  public  record  cannot  refuse  a 
copv  to  a  person  demanding  it  in  the  terms  pre- 
scribed by  law.    Marhury  v.  Madison^         (161)    66 

COPY-4. 
See  Evidence,  2. 

CORPORATION-1. 

See  AKump6it,3,  4. 

Oucere^  whether  an  action  on  a  policy  of  insurance 
will  lie  agfdnst  the  Marine  Insurance  Company  of 
Alexandria,  in  their  corporate  name,  or  whether  the 
declaration  must  be  against  the  President  alone? 
Irumrance  Company  of  Alexandria  v,  Young^ 

im)    1»6 
CORPORATION-2. 

A  corporate  body  can  act  only  in  the  manner  pre- 
scribed by  the  act  of  incorporation,  which  gives  it 
existence.    It  is  the  mere  creature  of  law,  and  de- 
rives all  its  powers  from  the  act  of  incorporation.  • 
Heed  ei  ai.  v.  Providence  Insurance  Company, 

(127)    229 
COST8-1. 

Quotre,  whether  costs  can  be  awarded  against  the 

United  States?    United  States  v,Simm»,    (250)    100 

United  States  V.  Hooe,  (318)    121 

COST8-3. 

1.  Costs  are  not  to  be  awarded  against  the  United 
States.    UnUed  Slates  V.  Hooe,  (73)    370 

2.  In  Virginia,  if  the  first  ca.  sa.  be  returned  non 
est^  the  second  may  include  the  costs  of  issuing 
both.    Peyton  V.  Brooke,  (92)    376 

3.  Costs  will  be  allowed  on  the  dismissal  of  a  writ 
of  error  for  want  of  jurisdiction,  if  the  original  de- 
fendant be  aleo  defendant  in  error. 

Winchester  V.  Jackson,  (515)    516 

4.  If  errors  are  not  assigned,  according  to  the 
rule  of  court,  the  writ  of  error  may  be  dismissed 
with  costs.    General  Rule,  (239)    425 

5.  If  the  plaintiff  in  error  does  not  appear,  the 
defendant  may  have  the  writ  of  error  dismissed 
with  costs.    Montalet V.Murray,  (249)    429 

COST8-4. 

1.  Costs  are  not  given  upon  a  reversal  of  judg- 
ment. 

Montalei  v.  Murray,  (47)    546 

728 


COURTS-2. 

1.  The  courts  of  the  United  States  have  not  juris- 
diction between  citizens  of  the  United  iStates.  un- 
less the  record  expreesly  states  them  to  be  citizens 
of  diiferent  states. 

Wood  v.  Wagnon^  (»)    191 

Caimm  v.  Van  Noftrden,  (126)    229- 

2.  A  plaintitr  may  assign  for  error  the  want  of  ju- 
risdiction in  that  court  to  which  he  has  chosen  to 
resort.    Id.  (138)    2«» 

3.  A  party  may  take  advantage  of  an  error  in  his 
favor,  if  it  be  an  error  of  the  court.  Id.  (Jh.)  22» 
,  4.  The  courts  of  admiralty  of  the  Tnitad  Stat<js 
have  jurisdiction  in  cases  of  salvage,  where  all  the 
parties  are  aliens,  if  the  jurisdiction  be  not  objected 
to.    Mojion  V.  Blaireau,  (240)    26e 

5.  Quaere,  whether  the  United  States  courts  of 
common  law  have  jurisdiction  where  all  the  parties 
are  aliens?    BaQiff  v.  Tip^ng,  006)    320 

6.  The  question  of  forfeiture  of  a  vessel  under  the 
act  of  Congress  against  the  slave  trade  is  of  admi- 
rality  and  marntime  jurisdiction. 

United  Stales  v.  ScJuwner  SaUy.  (406)    32» 

7.  The  circuit  court  of  the  United  States  for  the 
District  of  Virginia,  has  not  jurisdiction  in  cases 
between  citizens  of  Virginia  and  citizens  of  the 
District  of  Columbia. 

Hepburn  et  al.  v.  Mlzey,  (445)    33» 

COURT-3. 

1.  The  court  has  the  exclusive  power  to  decide 
whether  a  written  contract  be  usurious. 

Levy  V.  Qadstty,  (181)    405- 

2.  The  court,  upon  a  jury  trial,  is  bound  to  give 
an  opinion  if  required,  upon  any  point  relevant  to 
the  issue.    Douglavs  v.  M^ AUister,  (298)    44& 

COURT  MARTIAL-3. 

1.  The  court  martial  of  the  District  of  Columbia 
has  not  exclusive  cognizance  of  the  question  wha 
are  subject  to  militia  duty,  and  its  sentence  is  not 
conclusive  upon  that  point. 

Wise.  V.  Withers,  (331)    467 

2.  The  court  martial  who  impose  a  fine  upon  a 
man,^not  liable  to  militia  duty,  are  equally  tres- 
passers with  the  officer  who  distrains  for  such  fine. 

Id.  (I7>.)    45T 

COURTS  OF  UNITED  STATES-4. 

1.  The  district  courts  of  tbe  United  States  ar& 
i  courts  of  prize,  and  have  power  to  carry  into  effect 
,  the  sentences  of  the  old  continental  courts  of  ap- 
;  peal  in  prize  causes. 

Jennings  v.  Carson,  (2)    631 

2.  The  practice  of  the  district  courts  of  the  Unltt-d 
States  as  courts  of  admiralty  is  not  regulated  by 
law,    7b.  (24)    636 

3.  When  both  parties  are  aliens  the  courts  of  the 
United  States  have  not  jurisdiction. 

Montaiet  v.  Murray.  (46)    546 

4.  If  it  does  not  appear  upon  the  record  that  the 
suit  might  have  been  maintained  in  the  courts  of 
the  United  States  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  maintained  upon  it 
in  those  courts  by  a  subsequent  holder.  Id.  {lb. )  545- 

5.  The  court  is  bound  to  give  an  opinion  to  the 
jury  on  a  question  of  law,  upon  request,  if  it  be 
pertinent  to  the  issue ;  but  not  if  it  involve  a  ques- 
tion of  fact.    Smith  v.  Carrington,  (71)    653- 

6.  If  the  complainant  be  a  citizen  of  France,  and 
.  the  defendant  a  citizen  of  the  state  of  Georgia,  the 

circuit  court  of  the  United  States  for  the  district  of 
Georgia  has  jurisdiction,  although  the  complainant 
and  defendant  are  executors,  and  their  testators 
respectively  were  citizens  of  the  state  of  Georgia. 
Chappedelaine  v  Dechenaux,  (S08)    630 

7.  See  Appeal,  3, 4.  Habeas  Corpus,  1.  Jurisdic- 
tion, 5,  0. 

8.  If  two  citizens  of  the  same  state,  in  a  suit  in  a 
court  of  their  state,  claim  title  under  the  same  act 
of  Congress,  the  Supreme  Court  of  the  United 
States  has  appellate  jurisdiction  from  the  highest 
state  court  to  which  the  question  can  be  carried. 

Matthews  V.  Zane,  (3ffl)    654 

0.  The  district  judge  ma}'  alone  hold  a  circuit 
court,  although  there  be  no  judge  of  the  Supreme 
Court  allotted  to  that  circuit. 

Pollard  V.  Dwight,  (421)    666 

COON8BLORS-1. 

Counselors  shall  not  practice  as  attorneys. 

Rules  of  Omri,  (xvi)  1 1 

Their  oath  and  aualifications.    Id.  {lb.)  11 

May  be' admitted  as  attorneys.    Id.         (xvii)  11 

Cranch  1,  2,  3,  4. 
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COVBNANT-l. 

See  Assumpsit,  8. 

COVENANT-4. 

1.  An  action  may  be  supported  upon  a  covenant 
of  seizin,  althouffh  the  plaintiff  has  never  been 
evicted,  and  the  declaration  need  not  aver  an  evic- 
tion.   PiMard  V.  DwUfhU  (*21)    666 

2.  On  the  trial  of  an  action  in  ConncH:ticut  for 
breach  of  a  covenant  of  seizin  of  lands  in  Virginia, 
the  question  whether  a  patent  from  the  state  of 
Virginia  for  the  lands  be  voidable,  is  not  examin- 
able,   ill.  (423)    666 

3.  Parol  testimony  is  not^ admissible  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims  to 
the  land.    id.  {lb.)    666 

CREDIT,  LETTER  OF-4. 
See  Contract,  2,  3. 

CRIME8-4. 
See  Trial,  2.     Arrest,  1. 

CUSTODY  OF  THE  LAW-^. 
See  Admiralty,  3,  4,  7, 12, 13, 14, 26. 


DAMAGES-2. 

1.  If  there  was  no  reasonable  ground  of  suspicion 
that  the  vessel  was  trading  contrary  to  law,  the 
commander  of  a  United  States  ship  of  war,  who 
seizes  and  sends  her  in,  is  liable  for  damages. 

Murray  v.  Charminy  Betsy,  (W)    208 

2.  The  report  of  the  assessors  ought  to  state  the 
principles  on  which  it  is  founded ;  and  not  a  gross 
sum  without  explanation.    Id.  (Ih.)    208 

3.  A  commander  of  a  ship  of  war  of  the  United 
States,  in  obe^'lng  the  instructions  of  the  President 
of  the  United  States,  acta  at  his  peril.  If  those  in* 
stnictions  are  not  strictly  warranted  by  law,  he  is 
answerable  in  damages  to  any  person  in  lured  by 
their  execution.    Little  v.  Barreme,  (170)    243 

4.  Qii/xre.  whether  probable  cause  will  exciine  from 
damages?    td,  (170)    245 

DAMAGES— 3. 

In  estimating  damages  for  breach  of  a  contract 
to  deliver  flour,  the  Jury  are  to  ascertain  the  value 
of  the  flour  on  the  day  when  the  cause  of  action 
arose.    Lkmakuav.  M'AUiMer,  {29S)    44ft 

DAMAGES-^. 
See  Ccmtract,  4. 

DEBT— 1. 

See  Bills  of  Exchange,  5. 

1.  An  action  of  debt  for  aeHH.  12h.  Id.  founded  on  a 
decree  in  chancery,  is  not  supported  by  a  decree 
for  8<J0{.  128.  Id.  wltn  interest  from  a  certain  day  to 
the  day  of  rendering  the  decn>e.  But  the  variance 
is  fatal.    Thfymjxiffm  v.Jamegmm,  (2Ki)    109 

2.  Qiurre,  whether  nil  debit  is  a  good  plea  to  an  mic- 
tion of  debt  founded  on  judgment  of  a  court  of  one 
of  the  co-states  y    Id.  (2«r>.  2H6)    110  111 

3.  The  declaration  must  be  for  the  whole  debt. 
Or  if  you  declare  for  part  you  must  show  that  the 
residue  is  satLsfled.    Id,  (W.)    IIO  111 

4.  Debt  will  not  lie  upon  a  promissory  note  in 
MaryUind.    Undo  v.  Gartlner,  (348)    130 

5.  Will  debt  lie  upon  a  promissory  note? 
Appendix,  (464)    178 

DEBTOR— 1. 

See  Absent  Debtor.    Insolvent  Debtor.    Fraud. 
A  debtor  may  prefer  one  creditor  Ut  another,  and 
convey  gocnls  to  him  in  discharge  of  his  debt. 
WixHl  V.  Owlno«^  (244)    96 

DEBTOR-3. 
See  Lien. 

DECLARATION-1. 

See  Bills  of  Exchanflre,  1,  2,  3,  4,  5,  H,  15,  21.  Cor- 
poration.   Debt,  3,  4.    Citizen. 

DECLARATlON-3. 

1.  In  a  declaration,  the  averment  that  the  assign- 
ment of  a  promissory  note  v^as  for  value  received, 
is  an  immaterial  averment  and  need  not  be  proved. 

W1ls(mv.Codman,  (193)    408 

Cranch  1,  2,  8,  4. 


2.  A  replication  stating  that  the  note  was  given 
to  the  indorser  in  trust  for  the  plaintiff  is  not  a  de- 
parture from  the  declaration  which  avers  the  note 
to  have  been  given  for  value  received. 

Id.  (If).)    408 

DECLARATION-4. 
See  Covenant,  1. 

DECREE-3. 

A  decree  for  the  sale  of  mortgaged  property,  on 
a  bill  to  foreclose,  is  a  final  decree,  and  may  be  ap- 
pealed from.    Ray  v.  Law,  (179)    404 

DECRBE-4. 
See  Admiralty,  1,  2,  4,  8,  9, 11, 12, 15, 16, 18. 

DEED-1. 

1.  Delivery  is  not  necessary  to  the  validity  of  let- 
ters patent,  as  it  Is  to  that  of  a  deed. 

Marhury  v.  Madii*on,  (178)    73 

2.  See  Acknowledgment. 

DEED— 4. 

1.  If  a  bond  be  executed  by  O  as  a  surety  for  S^ 
to  obtain  an  appc^il  from  the  judirment  of  a  Justice 
of  peace  in  Maryland,  and  the  bond  is  rejected 
by  the  Justice,  and  afterwards,  without  the  knowl- 
edge of  O,  the  name  of  W  be  interlined  as  nn 
obligor  who  executes  the  bond,  and  the  Justice 
then  accepts  it,  it  is  void  as  to  O. 

0/iwite  r.  Long,  (60)    56a 

2.  A  bond  may  be  delivered  by  the  surety  to  the 
principal  obligor  as  an  escrow. 

Pauiina  v.  United  Staten,  (2m    601 

3.  See  Evidence,  12.    Escrow,  1, 2. 

4.  See  Assumpsit,  1. 

6.  Parol  evidence  may  be  given  of  the  existence 
of  a  deed  of  gift  of  a  slave  in  Virginia,  to  show 
the  nature  of  the  possession  which  accompanied 
the  deed.    Spiers  v.  WiUi^yn,  (398)    659^ 

DBMISE-4. 
See  Lease,  1, 2. 

DEMURRER-2. 

1.  In  a  bill  in  e<iuity  by  executors  it  i)?  n<)t  cause 
of  demurrer  that  they  have  not  «ct  forth  their  let- 
ters testamentary.    2Wair  V.  Sttad,  (40K)    320 

2.  It  is  no  cause  of  demurTt»r  to  a  l»ill  in  e<juity 
against  an  executor  stacking  a  disc-overy  of  assets, 
that  the  complainant  had  a  right  of  action  at  law. 

Telfair  V.  Steady  (409)    321 

DEMURRER-4. 

1.  Upon  a  demurrer  to  evidence  the  testimony  is 
to  be  taken  most  strongly  against  him  who  d(^ 
murs;  and  such  conclusions  as  a  Jury  might  Justi- 
fiably draw,  the  court  ouvht  to  draw. 

Pawling  v.  Untied  States,  (219)    601 

DEMURRER-3. 
See  Pleading. 

DEPARTURE-3. 
See  Pleading,  6. 

DEPOSITI(>X-l. 

1.  Evidence  on  motion  to  discharge  bail,  must  be 
by  deposition  and  not  viva  voce. 

Uulej*  of  Orttrt^  (x  vl i )    11 

2.  The  plaintiff  in  error  may  show  by  affidavits 
that  the  matter  in  dispute  exceeds  the  value  of 
2,0U0  dollars.    Id.  (xviii)    11 

DEPOSITION -3. 
See  Attorney,  1, 2.    Notice,  1,  2, 3. 

DEPRECIATI()X-3. 

On  a  deed  made  in  1799,  of  land  in  Virginia,  ren- 
dering an  annual  rent  of  281.  current  money  for 
ever,  the  rents  are  not  to  be  r<?duced  by  the  ncale  of 
depreciation,  but  the  actual  annual  value  of  the 
land  at  the  date  of  the  contract,  in  specie,  or  other 
money  equivalent  thereto,  is  to  be  a^iifM-t^iined  by  a 
Jury.    Faw  r.  Marvteller,  (10)    191 


DESCENT-4. 
See  Aliens,  2,  3. 
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DETTNUB-4. 

Qiuvre,  wliotbor  5  years'  possession,  In  Vlrgrlnia, 
is  alone  a  >roofl  tit  Ic  to  enublo  a  plaintiff  to  recover 
in  detinue?    linmmji  v.  Lee,  (401)    660 

DEVIATION— 2. 

A  detention  at  sea  to  save  a  vessel  In  distress,  is 
such  a  deviation  as  diyeharjyes  the  underwriters, 
4ind  the  owner  stands  his  own  insurer. 

Mamn  v.  BUifrcau,  (288,  2«9)    275 

DEVIATION-3. 
See  Insurance,*4. 

DEVISE-3. 

1.  A  devise  of  "  All  the  estate  called  Marrowbone, 
in  the  county  of  H.  containing:  by  estimation  2,586 
acres  of  land,"  carries  the  fee. 

Lamt>ert  v.  Paiue.,  (97)    377 

2.  Qut^re,  whether  a  British  subject  bom  In  Eng- 
land, in  1750,  and  who  always  resided  there,  could. 
In  the  year  1786,  take  and  hold  lands  In  Vlrsrlnia  by 
<le8cent  or  devise?    Id.  {lb.)    377 

3.  See  Chancery,  5. 

DEVISB-4. 
See  Equity,  8. 

DISCHARGB-n3. 

A  discharge  from  prison  by  a  competent  tribu- 
nal, obtained  by  fraud,  is  a  dischargre  m  due  course 
of  law.    Simtiw  V.  Slacum,  (300)    ^^^ 
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DISTKICT  COURT-4. 
See  Courts  of  United  States,  1,  2, 9. 

DISTRICT  OF  COLUMBIA— 1. 
See  Columbia  District. 

DISTRICT  OP  COLUMBIA-8. 

1.  No  appeal  or  writ  of  error.  In  a  criminal  case, 
lies  from  the  Judg'ment  of  the  circuit  court  of  the 
District  of  Columbia. 

United  States  V.  More,  (169)    397 

2.  Quaere,  whether  the  act  of  Congrress,  abolishlnff 
the  fees  of  justices  of  the  peace,  in  the  District  of 
Columbia,  can  affect  those  justices  who  were  In 
commission  when  that  act  was  passed? 

Id,  (lb.)    397 

3.  The  plaintiff  in  error  must  file  a  transcript  of 
the  record  with  the  clerk  of  the  Supreme  Court  of 
the  United  States,  within  the  first  six  days  of  the 
term.    General  Rtde,  (239)    425 

4.  An  executor  cannot  maintain  a  suit  in  the  Dis- 
trict of  Columbia,  upon  letters  testamentary  grrant- 
«d  in  a  foreign  country. 

Dijron  V.  Rammu,  (819)    453 

0.  A  justice  of  the  peace  in  the  District  of  Colum- 
bia is  an  officer  of  the  grovernment  of  the  United 
States,  and  is  exempt  from  militia  duty. 

Wificv.WitlurH,  (381)    457 

6.  See  Court  Martial,  1,  2. 

DOMICILE-2. 
See  Aliens.  1. 

I)UTIES-2. 

Sugar  refined,  but  not  sold  and  sent  out  of  the 
manufactory  Iwfon*  the  first  of  July,  1802,  was  not 
liable  to  any  duty,  upon  being  sent  out  after  that 
<lay.    Pennini/tonv.Coxc,  (33)    199 

DUTIES-4. 

1.  See  Copper,  1. 

2.  An  American  regrlstered  vessel,  in  part  trans- 
ferred by  parol  while  at  sea  to  an  American  citizen, 
and  re-sold  to  her  original  owners  on  her  return 
into  port  and  before  ner  entry,  does  not,  by  that 
o^ieration,  lose  her  privileges  as  an  American  bot- 
tom, nor  become  subject  to  foreign  duties. 

UHUedState-i*v.WaiingiiandFyanci8^       (48)    546 

3.  A  collector  of  the  revenue  of  the  United 
States  after  his  removal  from  office,  bus  no  au- 
thority to  collect  the  duties  outstanding  at  the 
time  of  his  removal,  and  which  accrued  while  he 
remained  in  office  ;  but  this  power  and  duty  de- 
volve on  his  successor. 

Sthrej^hleuv.  J' nit f4l  States,  (109)    584 

4.  Qiune^  whether  goods  saved  are  liable  for  du- 
ties?   Peischr.lVan,  (348)    643 

5.  See  Forfeiture,  1. 

780 


BJECTMBNT-4. 

1.    lu  Vermont,  tenants  in  common  may  main- 
tain a  joint  action  of  ejectment. 
Hicks  v.Ri}oerH,  (165)    588 

ENTRY  OF  LANDS--!. 
See  Kentucky,  1, 3. 

EMIGRATION-2. 

Distinguished  from  Expatriation. 
ATJlvaine  v.  C*rxe'8  Lessee, 


(3Q2)    286 


EQUITY— 1. 

Subpoena  in  equity  must  be  served  60  days  before 
the  return  day. 

If  the  defendant,  upon  such  s€»rvice,  shall  not  ap- 
pear, the  complainant  may  proceed  ex  parte. 

Rides  of  Omrt,  (xvii)    11 

EQUITY-2. 

1.  Qucere,  whether  a  person  who  has  neglect4?d  a, 
law  to  plead  his  discharge  under  an  insolvent  actt 
can  avail  himself  of  it  in  equity. 

Reilu  V.  Lamar  et  aZ„  (344)    300 

2.  In  a  bill  In  e<iulty  it  is  not  necessary  for  execu- 
tors to  set  forth  tneir  letters  testamentary. 

Telfair  V.  Stead,  (408)    320 

3.  That  property  of  the  debtor  has  come  to  the 
hands  of  the  defendant,  is  a  ground  of  equity. 

Id.  itb.)    320 

4.  It  is  not  a  good  plea  in  bar  to  a  bill  In  equity, 
for  a  discovery  of  assets,  that  a  judgment  at  law 
has  been  recovei'ed  against  the  executor  of  the 
debtor.    Id.  (lb,)    320 

5.  It  is  no  cause  of  demurrer  to  a  bill  in  equity 
against  an  executor  seeking  a  discovery  of  assets, 
that  the  complainant  has  a  right  of  action  at  law. 

Id.  (409)    321 

6.  A  creditor  may  in  equity  follow  the  assets  ot 
his  debtor  into  the  hands  of  his  devisees,  legatees, 
and  distributees.    Id.  (410)    321 

7.  The  evidence  of  the  knowledge  of  the  under- 
writers of  the  intention  of  the  Insured  at  the  time 
of  making  the  policy,  ought  to  be  very  clear  to  jus- 
tify a  court  of  equity,  in  conforming  the  policy  to 
that  intention. 

Graves  et  ai.  v.  Boston  Marine  Insurance  Onn- 

pany,  (419)    324 

EQUITY-^. 

1.  Bee  Appeals,  1 ;  Chancery,  1, 6;  Contract,  2. 

2.  The  holder  of  a  promissory  note  in  Virginia, 
payable  to  order,  may,  in  equity,  sue  a  remote  in- 
dorser,  but  not  at  law. 

Harris  v.  Johnstmi,  (811)    450 

EQUITY. 

1.  See  Assignee. 

2.  If  the  obligee  of  a  l)ond  obtain  titles  in  his  own 
name  for  part  of  the  lands,  the  assignment  of 
which  to  the  obligor  was  the  consideration  of  the 
bond,  and  suffer  the  titles  to  the  residue  of  the 
lands  to  be  lost  by  the  non-payment  of  taxes,  a 
court  of  equity  will  not  lend  its  aid  to  carry  into 
effect  a  juagmeut  at  law  upon  the  bond. 

SkUlern V.May,  (137)    574 

3.  A  court  of  equity  will  not  Interfere  between  a 
donee  of  land  by  deed  and  a  devisee  under  the  will 
of  the  donor,  in  a  case  where  there  is  no  fraud. 

Viers  V.  Montoftmery,  (177)    587 

4.  A  court  of  the  United  States  cannot  enjoin 
proceedings  in  a  state  court. 

Diqps  V.  Wolc4)tt,  (179)    587 

6.  See  Accoimt,  2, 3. 

6.  A  court  of  equity  will  annul  a  contract  which 
the  defendant  has  failed  to  perform,  and  which  he 
cannot  perform  on  his  part. 

SkUUm V.May,  (m)    574 

ERROR-1. 

See  Citation. 

1.  A  writ  of  error  lies  upon  a  caveat  from  the  dis- 
trict court  of  Kentucky  district  to  the  Supreme 
Court  of  the  United  States. 

Wilstm  V.  Masfm,  (45)    29 

2.  It  is  not  error  to  reject,  as  Incompet-ent,  admis- 
sible testimony,  tending  to  prove  a  fact  not  rele- 
vant to  the  case  before  the  court. 


Turner  v.  FemiaU, 


(117,  132)    53,  58 


3.  Qtucre,  whether,  in  a  case  where  there  is  no  jury, 
a  Judgment  ought  to  be  reversed  for  the  rejection 
of  testimony  which  was  admissible  in  law.  Or 
whether  the  cause,  in  the  appellate  court,  should  be 
considered  as  if  the  testimony  had  been  received? 

Id.  (182)    58 

Cranch  1  2,  8,  4. 
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4.  Writ  of  error,  how  to  be  returned  by  the  clerk 
l>elow.    UHlr.s  of  i'i)uit^  (x\ii)    11 

5.  If  the  writ  of  error  issues  within  30  days  before 
the  meetlnjr  t)f  the  court,  the  defendant  In  error 
inay  enter  his  uppeai-ttnc'e,  and  proceed  to  trial, 
otherwise  the  cause  must  be  continued. 

Id.  (xvlll)    11 

6.  Where  the  writ  of  errorapi>ear8  to  be  brou«rht 
for  delay  only,  the  Judgrnient  shall  carry  Interest  at 
10  t)er  etmt.  per  annum,  by  way  of  damatres.  In 
otner  cases  B  per  cent.    id.  (lb.)    11 

7.  A  writ  of  eiTor  does  not  lie  from  the  Supreme 
Court  of  the  United  States  to  the  general  court  for 
the  Territory  N.  W.  of  the  Ohio. 

Clark  V.  Bazadoiie,  (212)    68 

ERROK— 2. 

1.  A  plaintiff  may  asslsrn  for  error  the  want  of 
Juiisdiction  in  that  court  to  which  he  has  chosen  to 

Capron  v.  Van  Xoorden,  (138)    »«0 

2.  A  party  may  take  advantage  of  an  error  in  his 
favor,  if  It  be  an  error  of  the  coiurt. 

Id.  ilh.)    829 

3.  The  citation  must  accompany  the  writ  of  error, 
or  it  will  be  dismissed. 

Bailiff  V.  Tippitio,  (406)    3!80 

4.  It  is  no  error  that  the  decree  is  for  pounds, 
shilling's  and  pence  sterling'. 

Telfair  V.  SteacU  (414)    32« 

5.  It  is  no  error  that  the  decree  does  not  apportion 
the  amount  among  those  defendants  who  nave  as- 
sets, unless  it  appears  that  the  whole  assete  in  Uie 
hands  of  all  the  defendants  are  more  than  sufficient 
to  pay  the  plaintiff's  debt.    Id.  (lb.)    32S 

ERRORS-8. 

If  errors  are  not  assigned  according  to  the  rule  of 
<H>urt,  the  writ  of  error  will  be  dismissed  with 
•costs.    Oeneral  RtUe^  (239)    425 

ERROR-4. 

1.  See  Writ  of  Error,  1,  2.    Appeal,  4. 

2.  The  refusal  of  the  court  below  to  continue  a 
eause,  after  it  is  at  issue,  cannot  be  assigned  for 
-error.    Woods  Jt  Bernis  v.  Towig,  (237)    607 

3.  Quoere^  whether  a  writ  of  error  will  lie  to  the 
refu^  of  the  court  below  to  quash  an  execution 
upon  motion  ?    M<mntz  v.  Hodgmn^  (324)    635 

ESCROW-^. 

1.  A  bond  may  be  delivered  by  a  surety  to  the 
principal  obligor,  as  an  escrow. 

PawUngv.  United  States,  (219)    601 

2.  If  one  of  the  oblijirors,  at  the  time  of  exeoutlng 
the  bond,  says  in  the  presence  of  some  of  the  other 
•obligors,  *'  we  acknowledge  this  Instrument,  but 
others  are  to  sisrn  it ;"  this  is  evidence  from  which 
the  jury  may  Infer  a  delivery  as  an  escrow,  by  all 
the  obligors  who  wore  then  present.         (lb.)    601 

EVIDENCE— 1. 
See  Admiralty,  5,  6, 12. 

1.  Proceedings  before  magistrates  in  cases  of  in- 
-solvent  debtors,  under  the  laws  of  Virginia,  are 
matters  in  />ai«,  and  may  be  proved  by  parol  testi- 
mony.   Turner  V.  FendaU,  (Ki2)    58 

2.  See  Error,  2, 3. 

3.  A  commission  Is  only  evidence  of  an  appoint- 
ment.   Marbury  v.  MculiHony  (178)    73 

4.  Ouctre,,  whether  the  drawer  is  a  competent  wit- 
ness for  the  indorser  in  an  action  against  the  lat- 
ter ?    }VUM)n  V  Le n  W).r,  ( 1U5)    70 

5.  The  want  of  possession  of  goods  by  the  vendee, 
under  an  absolute  bill  of  sale,  is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance  per  se  which 
makes  the  transaction  fraudulent  In  point  of  law. 

HamiUim  v.  RwiHdl,  (309)    118 

6.  Evidence  on  motion  to  discharge  bail,  must  bo 
by  deposition,  and  not  viva  voce. 

Rule«  of  Courts  xvii 

EVIDEXCE-2. 

1.  To  Induce  a  presumption  of  payment  from  the 
Age  of  a  bond,  20  years  must  have  elapsed  exclusive 
of  the  period  of  the  plaintiff's  disability. 

J>unlop  d-  (>).  V.  Ball,  (180)    246 

2.  Foreign  laws  must  be  proved  as  facts.  They 
must  be  verlfled  by  oath,  or  by  some  other  high 
authority  which  the  law  respects  not  less  than  an 
oath.    Church  V  Hxibbart,  (187,238)    240,  265 

3.  The  certificate  of  a  consul  of  the  United  States 
under  his  seal  is  not  e\idence  of  a  foreign  law. 

Id.  (lb.)    240,  265 

Cranch  1,  2.  3,  4. 


4.  The  proceedings  of  a  Portug-uese  court,  under 
the  seal  of  a  person  who  states  himself  to  be  Secre- 
tary of  Foreign  Affairs  in  Portugal,  is  not  evidence. 

Id.  (lb.)    240,  265 

5.  If  the  decrees  of  the  courts  in  the  Portuguese 
colonies  are  tnmsmitted  to  the  seat  of  the  Portii- 
guese  government,  and  registered  in  the  depart- 
ment of  state  of  that  government,  a  certificate  of 
that  fact  under  the  great  seal  of  Portugal,  with  a 
copy  of  tho  decree  authenticated  in  the  same  man- 
ner, would  be  sufficient  prima  facie  evidence. 

Id.  (lb  )    240,  265 

EVIDENCE-3. 

1.  If  usury  be  specially  pleaded,  and  the  court 
reject  the  evidence  offered  upon  the  special  plea,  it 
may  be  admitted  upon  tho  general  issue. 

Levy  V.  Oadsbu,  (180)    404 

2.  The  court  nas  the  exclusive  power  to  decide 
whether  a  written  contract  be  evidence  of  usury. 

Id.  (lb.)    404 

3.  A  report  of  surveyors  that  a  vessel  is  unsound, 
is  not  evidence  that  she  was  not  seaworthy  when 
she  commenced  the  voyage.    . 

Marine  Im.  Co.  v.  Wilmm,  (187)    406 

4.  (^uure,  whether  such  report,  even  if  it  related 
to  the  commencement  of  the  voyasre,  is  conclusive 
evidence?    Id.  (lb.)    406 

5.  The  assignee  of  a  pre-emption  warrant  is  a 
competent  witness  if  his  testimony  does  not  tend 
to  support  the  title  of  the  party  producing  him. 

Wilson  D.  Speed,  (283)    441 

6.  Notice  to  an  attorney  at  law  of  the  time  and 
place  of  taking  a  deposition,  is  not  sufficient  under 
the  law  of  Virginia. 

Buddtcum v.JKirk,  (293)    444 

7.  The  deposition  must  be  taken  at  the  time  noti- 
fied ;  an  adjournment  from  the  12th  to  the  19th  is 
not  an  adjournment  from  day  to  day. 

Biuldicumv.Kirh,  (293)    444 

8.  Evidence  of  wheat  delivered  is  good  on  ♦•he 
plea  of  payment.    Id.  (lb.)    444 

9.  An  assigrnmentof  debts  cannot  be  given  in  evi- 
dence under  the  plea  of  accord  and  satisfaction. 

Id.  (lb.)    444 

10.  A  bill  of  parcels  stating  the  groods  as  bought 
of  D.  &  I.  is  not  conclusive  evidence  that  D.  &  I. 
were  joint  owners  of  the  groods. 

Harris  d.  Johnst/m,  (811)    450 

11.  The  sentence  of  a  court  martial  is  not  conclu- 
sive evidence  that  a  man  is  liable  to  militia  duty. 

Wise  V.  WUhera,  (331)    457 

12.  A  foreign  sentence  of  condemnation  as  good 
prize,  is  not  conclusive  evidence  that  the  legal  title 
to  the  property  was  not  in  the  subject  of  a  neutral 
nation.    Maley  v.  ShaUttch,  (458)    408 

EVTDENCE-4. 

1.  A  witness  interested  in  certain  admitted  items 
of  the  plaintiff's  account,  is  still  a  competent  wit- 
ness to  prove  other  items. 

Smith  V,  Carrington.  (62)    550 

2.  The  defendant  having  read  a  letter  from  the 
plaintiff's  agent  in  answer  to  a  letter  from  himself, 
cannot  give  in  evidence  a  copy  of  his  own  letter, 
without  proving  it  to  be  a  true  copy  by  a  witness. 

Id.  (lb.)    560 

3.  If  improper  evidence  be  admitted  by  the 
Judge,  it  is  error,  and  this  court  cannot  inquire  intf » 
its  importance,  or  operation.    Id.  (70)    563 

4.  Qiwire,  whether  a  foreign  sentence  of  condem- 
nation be  conclusive  evidence  in  an  action  against 
the  underwriters? 

Fitz»immons  v.  Newport  Ins.  Co.        (185)    591 

5.  The  appraisement  made  under  the  order  of  the 
district  Judge  by  three  sworn  appraisers,  is  not  con- 
clusive evidence  of  the  value,  In  a  question  of  Ju- 
risdiction, but  is  better  evidence  than  the  opinion 
of  a  single  witness  examined  viva  voce  in  open 
court.    iTniteti  Staff tt  V.  Brig  UnivJiy  (216)    600 

6.  After  deciding  the  question  of  value  upon  the 
weight  of  the  evidence,  the  court  will  not  continue 
the  cause  for  the  party  to  produce  further  evi- 
dence as  to  the  value.   W.  (lb.)    600 

7.  Upon  a  demurrer  to  evidence,  the  testimony  is 
to  be  taken  most  strongly  against  him  who  demurs; 
and  such  conclusions  as  a  Jury  might  justltlably 
draw,  the  court  ought  to  draw. 

Pawling  v.  United  States,  (219)    601 

8.  See  Escrow,  2. 

9.  A  letter  of  credit,  addressed  by  mistake  to 
John  and  Joseph,  instead  of  John  and  Jeremiah, 
and  delivered  to  John  and  Jeremiah  is  not  evidence 
of  a  contract  between  the  writer  of  that  letter 
and  John  and  Jeremiah. 

.     &ranl  V.  Naylor,  (224)    603 
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10.  See  Commission,  1,  2, 3, 4. 

11.  An  averment  of  a  demise  for  8  years  is  not 
supported  by  proof  of  a  lease  for  one  year  certain, 
and  two  years'  further  possession  on  the  same  terms 
by  the  consent  of  the  landlord. 

Alexander  V.  Harris,  (299)    627 

12.  Parol  evidence  may  be  given  of  the  existence 
of  a  deed  of  gift  to  show  the  nature  of  the  posses- 
sion which  accompanied  the  deed. 

Spiers  v.  Wmiwm,  (898)    669 

13.  Qiwere,  whether  5  vears*  possession  is  evidence 
of  a  good  title  for  a  plaintiff  in  detinue? 

Ramtfay  v.  Lee^  (401)    660 

14.  The  evidence  of  payment  which  results  from 
lapse  of  time  may  be  met  by  circumstances  which 
account  for  the  delay  in  bringing  the  suit. 

HinQirvson  t>.  Afein,  (420)    665 

15.  The  official  certificate  of  survey  returned  by  a 
legal  sworn  surveyor  in  Virginia,  cannot  be  invali- 
dated by  evidence  tending  to  show  an  impossibility, 
that  the«urvey  could  have  been  made  in  the  inter- 
vening time  between  the  date  of  the  entry,  and  the 
date  of  the  certificate  of  survey. 

Pollard  V.  IhvivhU  (422)    666 

16.  Parol  testimonv  is  not  admissible,  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims 
upon  the  land.    Id.  (Jb.)    666 

17.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  is  con- 
clusive evidence  of  that  fact,  in  an  action  on  the 
policy  of  insurance. 

Croudsfmv.  Leonardt  (434)    670 

18.  See  Admiralty,  21. 

19.  In  treason  the  overt  act  must  be  proved  as 
laid.    Appendix,  United  States  v.  Burr,      (490)    694 

20.  Qweret  whether,  on  amotion  to  commit  a  per- 
son for  treason,  an  affidavit  stating  the  substance 
of  a  letter  in  the  posseBSion  of  the  deponent,  be  ad- 
raissible  evidence. 

Ex  parte  BoUman  and  Swartwout,    (76)    666 

21.  A  person  may  be  committed  by  one  magistrate 
upon  an  affidavit  made  before  another,    (lb.)    665 

22.  In  treason,  the  pr^ence  of  the  party  is  part 
of  the  overt  act,  and  must  be  proved  by  two  wit- 
nesses.   Appendix,  (500)    699 

23.  An  indictment  charging  a  person  with  being 
present  at  an  overt  act  of  treason  cannot  be  sup- 
ported by  proving  only  that  the  person  accused 
caused  the  act  to  be  done  by  others  in  his  absence. 
No  presumptive  evidence,  no  facts  from  which 
presence  can  be  inferred,  will  be  sufficient. 

Appendix,  (500)    699 

24.  See  Treason,  81,  35, 36,  38, 40. 

25.  If  the  overt  act  of  treason  be  not  proved  by 
two  witnesses  so  as  to  be  submitted  to  the  Jury,  all 
other  testimony  is  irrelevant. 

AprpeJidir,  United  States  v.  Burr,  (505, 506)    70 1 

26.  Quc^e,  whether  a  foreign  sentence  be  examin- 
able?   Appendix,  Rose  v.  Himeiv,  (512)    706 

EXCEPTION-4. 

1.  A  bill  of  exceptions  may  be  taken  to  the  opin- 
ion of  the  Judge  in  his  charge  to  the  Jury. 

Smith  V.  CarrinQton,  (63)    551 

2.  The  court  is  bound  to  give  an  opinion  to  the 
Jury  upon  a  question  of  law,  upon  request,  if  it  be 
pertinent  to  the  issue ;  but  not  if  it  involve  a  ques- 
tiouoffact.    lb.  (71)    653 

3.  See  Account,  3.    Error,  2,  3. 

EXCEPTIONS,  BILL  OF— 1. 
See  Bill  of  Exceptions. 

EXECUTION— 1. 

1.  Money  made  on  a  fieri  facias  does  not  become 
the  goods  and  chattels  of  the  plaintiff  until  it  has 
been  paid  over  to  him;  while  it  remains  in  the 
hands  of  the  officer  he  cannot  apply  it  to  the  satis- 
faction of  another  fieri  facias  against  the  former 
plaintiff.    7\irner  v.  FendaU,  (117,  im)    53.  60 

2.  By  the  command  of  the  writ,  the  officer  Is  to 
bring  the  money  into  court,  there  to  be  paid  to  the 
plaintiff.    Id.  (75.)    53,  60 

3.  In  Virginia,  on  a  motion  against  a  sherili  for 
not  paying  over  moneys  by  him  collected  on  exe- 
cution, it  is  not  necessary  that  the  Judgment  against 
the  sheriff  should  be  rendered  at  the  next  term  suc- 
ceeding that  to  which  the  execution  has  been  I'e- 
tumed.    Id.  (lb.)    53,  60 

4.  Money  may  be  taken  In  execution,  if  in  posses- 
sion of  the  defendant.    Id.  (134)    59 

5.  Although  the  creditor  should  have  been  dis- 
charged under  the  insolvent  act  of  Virginia,  yet 
the  motion  against  the  sheriff  for  not  paying  over 
moneys  made  on  a  fieri  facias,  must  be  in  the  name 
of  such  creditor.    Id.  (132)    68 
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EXCHANGE,  BILLS  OF~l. 
See  Bills  of  Exchange. 

EXECUTORS— 2. 

It  is  not  necessary  in  a  bill  in  equity  by  execu- 
tors, that  they  should  set  forth  their  letters  testa- 
mentary.   Tdfairv.  Stead,  i408)    320 

BXECUTOR-3. 

1.  Upon  the  death  of  the  plaintiff,  and  appear- 
ance of  his  executor,  the  defendant  is  not  entitled 
to  a  continuance ;  but  he  may  insist  on  the  produc- 
tion of  the  letters  testamentary  before  the  ezcwu- 
tor  shall  be  permitted  to  prosecute. 

WUwn  V.  C»dman,      '  (198)    408 

2.  See  Legacy,  1. 

3.  An  executor  cannot  maintain  a  suit  in  the  Dis- 
trict of  Columbia  upon  letters  testiunentary  grant- 
ed in  a  foreign  country. 

Dixon  V.  Ramsay,  (319)    453 

EXPATRIATION— 2. 

1.  An  American  citizen,  residing  in  a  foreign 
country,  may  acquire  the  commercial  privileges 
attached  to  his  domicile,  and  by  making  himself 
the  subject  of  a  foreign  power,  ne  places  himself 
out  of  the  protection  of  the  United  States  while 
within  the  territory  of  the  sovereign  to  whom  he 
has  sworn  allegiance. 

Murrayv.  Charming  Betsy,  (64)    90» 

2.  Qwere,  whether  a  citizen  of  the  United  States 
can  devest  himself  of  that  character  otherwise  than 
in  such  manner  as  may  be  prescribed  by  law. 

Id.  (lb.)    «08 

Mcllvainev.Ct>xe's  Lessee,  (280)    279 

3.  Whether  by  becoming  the  subject  of  a  foreign 
power,  he  is  rescued  from  punishment  for  a  crime 
against  the  Uiiited  States?    Id.  ilb.)    S79 

4.  Whether  by  expatriation  he  becomes  an  alien, 
so  that  he  cannot  take  and  hold  lauds  by  descent 
from  a  citizen  of  the  United  States. 

lirilvainev.CAXce'sLe^ee,  (280)    «79 

-       EXECUTION-4. 
See  Error,  3. 


FACTOR-2. 

The  defendant  cannot  offset  bad  debts  made  by 
the  misconduct  of  the  plaintiff,  in  selling  the  de- 
fendant's goods  as  factor ;  the  plaintiff  not  ha\ing 
guaranteed  those  debts;  but  such  misconduct  is 
properly  to  be  inquired  into  in  a  suit  for  that  pur- 
pose.   Winchester  V.  Hockley,  (342)    S99 

FACTOR-3. 

1.  A  factor  may  be  Justified  by  the  orders  of  a 
general  agent  in  departing  from  the  written  in- 
structions of  the  principal. 

Manella  v.  Barry,  (415)    484 

2.  An  agent  for  collecting  debts  merely,  is  not  a 
factor  within  the  13th  section  of  the  act  of  limita- 
tions of  Virginia. 

Hopkirk  V.  BeU,  (454)    497 

3.  A  promise  by  a  factor  that  he  would  write  to 
his  principal  to  get  insurance  done,  does  not  bind 
the  principal  to  insure. 

Randolph  V.  Ware,  (508)    512 

FACTS,  STATEMENT  OF-1. 
See  Appeal,  2.    Admiralty,  11. 

FIERI  FACIAS-1. 
See  Execution,  1,  2, 3,  4,  5. 

FINES  AND  FORFEITURES 1. 

See  Columbia  District,  3. 

FOREIGN  ATTACHMENT— t. 

1.  The  appearance  of  the  defendant  to  a  foreign 
attachment  in  the  circuit  court  of  the  United 
States  waives  all  objection  to  the  non-service  of 
process.    Pollard  v.  Dipiifht^  (421)    660 

2.  Under  the  foreign  attachment  law  of  Connecti- 
cut, an  absent  person  who  is  liable  for  damages  for 
breach  of  his  covenant,  is  an  absent  debtor. 

(lb.)    666 

FOREIGN  COURTS~4. 
See  Admiralty,  8, 9, 11, 1^  13. 16.    Evidence.  4, 17. 

Cranch  1,  2.  3,  4. 
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FOREIGN  LAW»-2. 

1.  Foreiflrn  laws  must  be  proved  as  fact^. 
Church  V.  HiittbarU  (187,  236)    249,  265 

2.  Tlie  certificate  of  a  consul  of  the  United  States 
under  his  seal,  is  not  evidence  of  foreign  laws. 

Id.  (ift.)    265 

FOREIGN  SBNTENCB-«. 

A  foreigrn  sentence  as  good  prize  is  not  conclu- 
sive evidence  that  the  legal  title  to  the  property 
was  not  in  the  subject  of  a  neutral  nation. 

Mcdeyv.  ShaUuck,  (458)    498 

FOREIGN  SENTENCE— 4. 
See  Evidence,  4, 17.    Admiralty,  8,  9, 11. 

FORFEITURE-3. 

If  a  false  oath  be  taken  to  procure  a  register  for 
a  vessel,  the  United  States  have  an  election  to  pro- 
ceed against  the  vessel  as  forfeited,  or  against  the 
person  who  took  the  false  oath  for  its  value.  But, 
until  chat  election  is  made,  the  title  to  the  vessel 
does  not  vest  in  the  United  States  under  the  for- 
feiture ;  and  the  United  States  cannot  maintain  an 
action  for  money  had  and  received  against  the  as- 
signees of  the  person  who  took  the  oath,  and  who 
had  become  bankrupt ;  the  assignees  having  sold 
the  vessel  and  received  the  purchase  money  before 
the  seizure  of  the  vessel. 

United  States  v.  Grundy  tt  cU.^  (337)    459 

FORFEITURE— 4. 

1.  Wine  and  spirits  saved  from  a  wreck  and  land- 
ed, are  not  liable  to  forfeiture,  because  unaccom- 
panied with  such  marks  and  certiOcates  as  are  re- 
quired by  law ;  nor  because  they  were  removed 
without  consent  of  the  collector,  before  the  quan- 
tity and  quality  were  ascertained,  and  the  duties 
paid.    PeUch  r.  Ware,  (347)    643 

2.  The  owner  of  goods  cannot  forfeit  them  by  an 
act  done  without  his  consent  or  connivance,  or 
that  of  some  person  employed,  or  trusted  by  him. 

Id.  (lb.)    643 

FORGERY-4. 

See  Bank  of  United  States,  1. 

FORTHCOMING  BONDS— 1. 
See  Bond  Forthcoming. 

FORTHCOMING  BOND— 2. 
See  Bond,  Forthcoming. 

FRANCE— 1. 
See  Admiralty,  11, 13. 

FRENCH  TREATY-4. 
See  Admiralty,  11. 

FRAUD-l. 
See  Debtor. 

1.  An  absolute  bill  of  sale  of  goods.  Is  fraudulent 
as  to  creditors,  unless  possession  aoeompanies  and 
follows  the  deed. 

Hamilton  v.  Rutvell,  (309)    118 

2.  The  want  of  poswsesslon,  in  such  case,  is  not 
merely  evidence  of  fraud,  but  is  a  circumstance 
per  se,  which  makes  the  transaction  fratidulent  in 
point  of  law.    Id.  (Ih.)    118 

FRAUD->3. 

1.  The  courts  of  the  United  States  will  not  en- 
force an  agreement  entered  into  In  fraud  of  a  law 
of  the  United  States;  although  that  agreement  was 
made  between  persons  who  were  then  enemies  of 
the  United  States,  and  the  object  of  the  agreement 
a  mere  stratagem  of  war. 

Hannay  v.  Eve,  (242)    427 

2.  A  discharge  under  an  insolvent  act,  obtained 
by  fraud,  is  a  discharge  in  due  course  of  law. 

Simmi*  V.  Slacuntn  (300)    446 

FREIGHT— 3. 

Quiccre,  whether  the  mortgagee  of  a  ship  is  enti- 
tled to  the  freight  ? 
Hodgmn  r.  Butt«,  (140)    391 


GENERAL  RI:LE-3. 

1.  If  the  transcript  be  not  filed  by  the  6th  day  of 
the  term,  either  party  may  have  a  continuance. 

(239)    425 

Cranch  1.  2,  3,  4. 


2.  If  Judgment  below  be  30  days  before  the  sitting 
of  this  court,  the  record  must  be  filed  within  the 
first  6  days  of  the  term.  (77).)    425 

3.  In  all  cases  from  the  District  of  Columbia,  the 
record  must  be  filed  within  the  first  six  days  of  the 
term.  (lb.)    425 

4.  If  errors  are  not  assigned  according  to  the  gen- 
eral rule,  the  writ  of  error  will  be  dismissed  with 
costs.  (lb.)    425 

5.  If  the  defendant  refuses  to  plead,  the  court 
will  proceed  ex  parte,  (lb.)    425 

GEORGETOWN-4. 

Quctre^  whether  the  mayor  of  Georgetown,  In  the 
District  of  Columbia,  be  a  Justice  of  the  peace  of 
the  county  of  Washington? 

Mountz  V.  Hodo»m,  (324)    635 

GEORGIA— 2. 

Lands  of  a  deceased  debtor  in  Georgia  are  liable 
In  equity  for  his  debts,  without  making  the  heir  a 
party.    Teifair  v.  St^ad,  (407)    320 

GEORGIA— 4. 

1.  The  act  of  limitations  of  Georgia  does  not  re- 
quire an  entry  into  lands  within  seven  years  after 
the  title  accrued,  unless  there  be  some  adversary 
possession  or  title  to  be  defeated  by  such  entry. 

Sfiearman  v.  Irvine'^  I/ewtee,  (367)    649 

2.  See  C3ollector,  2. 

3.  See  Confiscation,  1. 

4.  The  act  of  limitations  of  Georgia  does  not 
apply  to  mortgagees. 

HUfOintionv.Mein,  (416)    664 

GIFT— 4. 

1.  See  Equity,  3. 

2.  By  the  act  of  assembly  of  Virginia,  of  1758,  no 
gift  of  a  slave  was  valid  unless  in  writing  and  re- 
corded ;  but  parol  evidence  may  be  admitted  of  the 
existence  of  a  deed  of  gift  to  show  the  nature  of 
the  possession  which  accompanied  the  deed. 

Spiers  r.  WiUismi,  (398)    059 

3.  In  Virginia,  in  1784,  no  gift  of  a  slave  was  valid 
unless  in  writing  and  recorded,  although  possession 
accompanied  the  gift.    Ramsay  v.  Lee,     (401)    660 


HABEAS  CORPUS-^. 

A  warrant  of  commitment  by  Justices  of  the 

Eeaoe  must  state  a  good  cause  certain,  supported 
y  oath.    Ex  parte  Burford,  (448)    495 

HABEAS  CORPUS— 4. 

1.  The  Supreme  Court  of  the  United  States  has 
power  to  i^ue  the  writ  of  haheas  corpus  ad  suJtj- 
jiciemlum. 

Ex  parte  Bottman  and  Swarttooui,  (76)    554 

2.  See  Common  Law,  2. 

HEADS  OF  DEPARTMENTS-1. 
See  Mandamus,  7,  9, 10, 16, 17, 18, 19, 20. 


ILLICIT  TRADE-2. 

The  right  of  a  nation  to  seize  vessels  attempting 
an  Illicit  trade  is  not  confined  to  their  harbors,  or 
to  the  range  of  their  batteries. 

Church  V.  HiO)Ttart,  (187)    249 

INDICTMENT— 4. 

1.  In  treason  the  indictment  must  lay  an  overt 
act,  which  must  be  proved  as  laid. 

Ajrpen€lix.  United  States  v.  Burr,  (490)    694 

2.  See  Evidence,  23. 

3.  Quwre^  whether  a  person  who  procures  an  act, 
can  be  indicted  as  having  performed  that  act. 

Id.  (608)    700 

INSOLVENT  DEBTOR-L 
See  Evidence,  1.    Execution,  5.    Debtor. 

INSOLVENCY-2. 

1.  By  the  Insolvent  law  of  Marvland  of  3d  .Janu- 
ary, 1800,  the  Chancellor  of  Maryland  could  not  dis- 
charge an  insolvent  citizen  of  Sfaryland  named  In 
that  law,  and  who  resided  in  the  District  of  Colum- 
bia at  the  time  of  Ita  separation  from  Maryland, 
unlefls  the  iniV)lvent  had  complied  with  all  the  re*iui- 
sites  of  the  insolvent  law,  so  as  to  entitle  himself  to 
a  discharge  before  the  seimration. 

ReUy  V.  Lamar  et  al.,  (3U)    300 
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2.  QucerCj  whether  an  insolvent  who  has  neirlocted 
at  law  to  plead  his  discharge,  can  avail  himself  of  It 
in  e<iuity  •/    RcUy  v.  Lamar  et.  al.,  (JJ44)    3O0 

3.  A  certifietite  of  dlschartfe  under  the  Insolvent 
act  of  Marj'land  of  3d  January,  1800,  relates  back  to 
the  date  or  the  deed  of  trust,  and  the  applicant  must 
show  himself  to  be  a  citizen  of  Maryland  on  that 
day.    Id.  '        (JMJl)    3058 

4.  In  all  eHf»es  of  insolvency  of  their  debtor,  the 
United  States  are  entitled  to  priority  of  payment 
out  of  his  effects. 

Unlt^lStatoiV.  Fisher  el  al.,  (358)    304 

INSOLVENT-3. 

1.  The  United  States  have  no  lien  on  the  real  es- 
tate of  their  debtor,  until  suit  brought,  or  bank- 
ruptcy, or  a  notorious  insolvency  has  taken  place ; 
or  beiriK  unable  to  pay  all  hla  debts  he  has  made  a 
voluntary  assignment  of  all  his  property;  or  hav- 
ing absconded,  his  property  has  been  attached  by 
process  of  law.    United  States  v.  Hooe,       (73)    370 

2.  A  discharge  under  an  insolvent  law,  obtained 
by  fraud,  is  a  discharge  in  due  course  of  law. 

Simms  v.  Slacum^  (300)    446 

INSTRUCTIONS-2. 

The  instructions  of  the  President  of  the  United 
States  to  a  commanding  officer  of  a  United  States 
ship  of  war,  if  not  warranted  by  law,  will  not  jus- 
tify the  officer.    Little  V.  Baireme,  (170)    243 

INSURANCE  COMPANY  OF  ALEXANDRIA— 1. 

See  Corporation. 

INSURANCE,  POLICY  OF-1. 
See  Assumpsit,  3. 

INSURANCE— 2. 

1.  If  the  insured  make  a  proposition  to  the  under- 
writers to  cancel  a  policy,  which  thev  reject,  and 
afterwards  assent  to:  but  before  infonnation  of 
such  assent  reaches  the  insured,  they  hear  of  the 
lose  of  their  vessel,  such  proposition  and  assent  do 
not  in  law  amount  to  an  agreement  to  cancel  the 
policy.    Head  et  cd.  v.  Providence  Insurance  Com- 
pany, (127)    220 
a.  If  itbeinst^rtedin  a  policy  that  "the  insurers 
are  not  liable  for  seizure  by  the  Portuguese  for 
illicit  trade,"  and  the  vessel  be  seized  and  con- 
demned by  the  Portuguese  for  an  attempt  to  trade 
illicitly,  the  underwriters  are  not  liable  for  the  loss. 
Church  V.  HnhbarU                                     (187)    249 

3.  An  exclusion  of  the  risk  of  seizure  for  illicit 
trade,  means,  of  a  lawful  seizure. 

Church  V.  HuhlHirt,  (236)    266 

4.  A  detention  at  sea  to  save  a  vessel  in  distress  Is 
such  a  deviation  as  discharges  the  undtH-wrlters. 

Mamn  v.  BUiireau,  (2BH,  2tJ9)    275 

5.  A  policy  in  the  name  of  one  joint  owner  "as 
property  may  appear,"  (without  the  clause  stating 
the  insurance  t<i  be  for  the  benefit  of  all  concerned), 
does  not  tx)ver  the  interest  of  another  joint  owner. 

Oravcif  et.  al.  v.  Boston  Marine  Iiuturance  C>>m- 
pany,  (419)    324 

6.  The  intei-est  of  a  copartnership  cannot  be  giv- 
en in  evidence  on  An  averment  of  Individutd  inter- 
est, nor  will  the  avennent  of  copartnership  interef<t 
be  8upjK)rted  by  a  special  contract  relating  to  the 
interest  of  an  individual.    Graves  el  al.  v.  BttKtfm 

Marine  In»urance  Company^  (419)    324 

7.  The  evidence  of  the  knowledge  the  underwrit- 
ers had  of  the  intention  of  the  insured  at  the  time 
of  making  the  policy,  ought  to  be  very  clear  to 
justify  a  court  of  e<iuity  in  conforming  the  policy 
to  that  intention.    Id.  (lb.)    324 

INSURANCE-8. 

1.  If  a  policy  upon  a  vessel  has  a  clause  "that  if 
the  vessel  after  a  regular  survey  should  be  con- 
demned as  unsound  or  rotten,  the  underwriters 
should  not  be  bound  to  pay,"  a  report  of  surveyors 
that  she  was  unsound  and  rotten,  but  not  referring 
to  the  commencement  of  the  voyage,  is  not  suffi- 
cient to  discharge  the  underwriters. 

Marine  Ins.  Co.  v.  Wilson,  (187)    406 

2.  Qucere^  whether  such  report,  even  if  It  relate 
to  the  commencement  of  tne  voyage^  would  be 
conclusive  evidence?    Id.  (lb.)    406 

8.  See  Non-Intercourse,  1. 

4.  If  a  vessel  be  insured  at  and  from  K  to  A,  and 
take  a  cargo  for  B  and  A,  and  sail  with  intent  to 
go  first  to  R  and  then  to  A,  and  is  captured  before 
she  arrives  at  the  dividing  point  between  A  and 
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B,  this  is  a  case  of  intended  deviation  only,  and 
not  of  non-inception  of  the  voyage  insured. 
Marine  Ins.  Ot.  v.  Tucker,  (357)    4e« 

5.  It  depends  upon  the  particular  circumstani:e8 
of  the  case,  whether,  if  the  vessel  be  captured  and 
recaptured,  the  loss  shall  be  deemed  total  or  par- 
tial.   Id.  (lb.)    466 

6.  A  promise  by  a  factor  that  he  would  write  to 
his  principal  to  get  insurance  done,  does  not  bind 
the  principal  to  insure. 

Randolph  v.  Ware,  (503)    512 

IN8URANCE-4. 

1.  The  capture  of  a  neutral  as  prize  by  a  belliger- 
ent is  a  total  loss,  and  entitles  the  insured  to  aban- 
don. 

Rh inlander  V.  In.  Co.  Pennsylvania,        (29)    640 

2.  The  state  of  the  loss  at  the  time  of  the  offer  to 
abandon,  fixes  the  rights  of  the  parties. 

7d.  {lb.)    540 

8.  QuflBre,  whether  the  sentence  of  a  foreign  court 

of  admiralty,  condemning  the  vessel  for  breach  of 

blockade,  be  conclusive  evidence  of  that  fact  in 

favor  of  the  underwriters. 

Fitzsimmfms  r.  Neu^port  In.  Co.  (185)    591 

4.  Persisting  in  an  intention  to  enter  a  blockaded 
port,  after  warning,  is  not  attempting  to  enter. 

Id.  (lb.)    591 

5.  The  right  of  the  insured  to  abandon  and  re- 
cover for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
upon  the  state  of  the  information  received. 

Marshall  v.  DeUware  In.  Co.  (202)    596 

6.  The  technical  total  loss,  arising  from  capture, 
ceases  with  the  final  decree  of  restitution,  altnough 
the  decree  may  not  have  been  executed  at  the  time 
of  the  offer  to  abandon.    Id.  (208)    596 

7.  A  policy  on  a  ship  is  an  assurance  of  the  ship 
for  the  voyage,  not  an  insurance  on  the  ship  and 
the  voyage.  The  ^underwriters  undertake  for  the 
ability  of  the  ship  to  perform  the  voyage,  not  that 
she  shall  perform  it  at  all  events. 

Alexander  v.  Baltimore  In.  Co,  (370)    650 

8.  The  loss  of  .the  voyage  as  to  the  cargo.  Is  not  a 
loss  of  the  voyage  as  to  the  ship.  Id.         (371)    650 

9.  If  at  the  time  of  the  offer  to  abandon,  the  ship 
be  in  possession  of  the  master,  in  good  condition 
and  at  full  liberty  to  proceed  on  tne  voyage,  the 
loss  of  the  cargo  will  not  authorize  the  owner  of 
the  vessel  to  recover  for  a  total  Ic^s  of  the  vessel. 

Alexander  V.  B<tUimore  In.  Co.  (371)    650 

10.  The  sentence  of  a  foreign  court  of  admiralty, 
condemning  a  vessel  for  breach  of  blockade,  is 
conclusive  evidence  of  that  fact  in  an  action  on  the 
policy  of  Insurance. 

Cr<mdson  v.  Leonard,  (434)    670 

INTEREST-4. 

In  an  action  upon  a  bond  conditioned  to  perform 
a  contract,  interest  may  be  recovered  in  a  case  not 
provided  for  by  the  contract. 

United  States  v.  Gurney,  (383)    6311 

INTERROGATORI ES-4. 
•See  Admiralty,  20. 


JEOFAILJi-1. 

A  verdict  will  not  cure  a  mistake  in  the  nature  of 
the  action.    Insurance  C*).  of  Alexandira  v.  Yonn^n 


See  Assumpsit,  5. 


(382)    126 


JOINT  OWNER-2. 
See  Insurance,  5, 6.    Pai-tners,  1,  2. 

JUDGE-3. 
See  Court,  2. 

JUDGES-4. 
See  Jurisdiction,  17.    Exceptions,  1,  2. 

JUDGMENT-1. 
See  Assumpsit)  B.    Office  Judgment. 

JUDGMENT--3. 
See  Collector,  2.    Caveat,  1. 

JUDICIARY-1. 

1.  A  cause  may  by  act  of  Congress  be  transferred 
from  one  inferior  tribunal  to  another. 
Stuart  V.  Laird,  (3*9)    115 

Cranch  1,  3.  3.  4. 
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2.  Confrrow*  may  tjonstitutionally  imposH:»  u\Hm  the 
JudffOH  of  the  Suurome  Court  of  the  UnittKi  States 
the  burden  of  holdingr  circuit  courts. 

St iKtrt  V.  Laird,  (209)    115 

3.  The  courts  of  the  United  States  u»ay  declare 
an  act  of  CouKress  to  be  uncunstitutional. 

Marhury  i\  MadimJij  (137)    60 

JURISDlCTION-l. 
See  Error,  1,  7. 

1.  The  Supreme  Court  of  the  United  States  has 
not  power  to  Issue  a  mandamus  to  a  »Secretary  of 
State,  It  beiuK  an  exercise  ot  original  jurisdiction 
not  warninted  by  the  constitution. 

Marhuru  v.  Madbum,  (137)    60 

2.  Conffress  have  not  power  to  give  original  juris- 
diction to  the  Supreme  ('oiirt,  in  other  cases  than 
those  described  in  the  constitution.    Id.      (Ih.)    60 

3.  It  Is  the  essential  criterion  of  app€?Uate  juris- 
diction, that  it  revises  and  corrects  the  proceedings 
In  a  cause  already  instituted,  and  does  not  create 
that  cause.    Id.  (175)    72 

4.  To  give  iurisdictlon  to  the  courts  of  the  United 
States,  the  pleadings  must  expressly  state  the  imi- 
ties  to  be  citizens  of  different  states,  or  that  one  of 
them  is  an  filien.  It  is  not  sufficient  to  say  that 
they  reside  In  different  states. 

Abrrcrtmihie  v.  Dupuif,  (343)    129 

5.  The  plaintiff  in  error  may  show  by  affidavit 
that  the  matter  In  dispute  exceeds  2,000  dollars  in 
value.    RtUea  of  Court,  (xvlil)    11 

JURlSDICTION-3. 

1.  The  want  of  proper  parties  is  not  a  good  plea 
to  a  bill  In  chancerv  which  suggests  that  such  par- 
ties are  out  of  the  jurisdiction  of  the  court. 

MiUiganv.Mmedue,  (220)    417 

2.  If  there  be  two  or  more  Joint  plaintiffs,  and 
two  or  more  joint  defendants,  each  of  the  plaint- 
iffs must  be  capable  of  suing  each  of  the  defend- 
ants In  the  courts  of  the  United  States,  In  order  to 
support  the  Jurisdiction. 

Strawbridge  v.  CurtUts,  (267)    436 

3.  This  court  has  not  Jurisdiction  upon  a  writ  of 
error  to  a  state  court,  if  the  decision  of  the  state 
couii;  be  in  favor  of  the  privilege  claimed  under  an 
act  of  Congress. 

Gitrdon  V.  Caldcleugh,  (288)    436 

4.  All  the  rights  to  a  testator's  personMl  property 
are  to  be  regulated  by  the  laws  of  the  country 
where  he  lived ;  but  suits  for  those  rights  must  be 
governed  by  the  laws  of  that  country  in  which  the 
tribunal  is  placed. 

DLctmv.RamMU,  (319)    453 

5.  If  the  court  has  not  jurisdiction,  the  officer  ex- 
ecuting Its  process  Is  a  trespasser. 

Wisev.WUhers^  (331)    467 

yURlSI)JCTrON-2. 

1.  The  courts  of  the  Unltod  States  have  no  juris- 
diction between  cit  izens  of  the  United  States  unless 
the  record  expressly  states  them  to  bo  citizens  of 
different  states. 

H'r»o<i  r.  Wnomm,  (9)    101 

Capron  r.  Van  Ntxyrdeu,  (12»j)    299 

2.  A  plaintiff  may  assign  for  error  the  want  of 
jurisdiction  In  that  court  to  which  he  has  chosen  to 
resort.    Capnm  v.  Van  Noorden,  (12»i)    229 

3.  The  courts  of  admiralty  of  the  United  States 
have  jurisdiction  in  cases  of  salvage  where  all  the 
parties  are  aliens,  if  the  jurisdiction  is  not  objected 
to.    Ma»(mv.Blaireau,  (240)    266 

4.  Qu(vre,  whether  the  common  law  courts  of  the 
United  States  have  jurtsdlctlon  where  all  the  par- 
ties are  aliens?    Jiailiff  V.  TippitW,  (406)    320 

0.  The  question  of  forfeiture  of  a  vessel  under 
the  act  of  Congress  against  the  slave  tmde,  is  a 
ciuestion  of  adminilty  and  maritime  jurisdiction. 

UnUed  State»  r.  Schimner  Sally,  (406)    320 

ft.  A  citizen  of  the  District  of  Columbia  cannot 
maintain  an  action  against  a  citlaen  of  Virginia  in 
the  circuit  court  of  the  United  States  for  the  Vir- 
ginia dlstrtct.    Hepburn  v.Eilzey,  (445)    332 

JURISDICTION-4. 

1.  The  district  courts  of  the  United  States  are 
courts  of  prize,  and  have  power  to  carry  Into  effect 
the  sentences  of  the  old  continental  courts  of  ap- 
peal in  prize  causes. 

Jmning»x').Car9(m^  .^  ,„  ,.  ,?\,  ^ 

8.  See  Admiralty,  3,  4,  0,  10, 11, 12, 13, 14, 15, 16,  ^. 
3.  When  both  parties  are  aliens,  the  courts  of  the 
United  States  have  not  jurisdiction. 
Mfvntalet  v.  Muiray,  (46)    546 

Crancb  1,  2,  3,  4.    • 


4.  If  it  does  not  appear  upon  the  record  that  a  suit 
might  have  been  maintained  in  the  courts  of  the 
United  States,  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  maintained  upon 
it  in  those  courts  by  a  subsequent  holder. 

Id.  {Ih.)    545. 

5.  The  Supreme  Court  of  the  U.  States  has  power 
to  Issue  the  writ  of  /kiJ'>ca.s  corjm*:  (tdttultjiciciulum. 

Expai'teBoUmanandSwartnHHit^  '         (75)    654 

6.  The  Supreme  Court  of  the  U.  States  has  no 
Jurisdiction  but  what  is  given  by  the  constitution 
or  laws  of  the  United  States.    Id.  m)    560^ 

7.  Courts  which  originate  In  the  common  law 
possess  a  jurisdiction  which  must  be  regulated  by 
their  common  law,  until  some  statute  change  their 
established  principles ;  but  courts  which  are  created- 
by  written  law,  and  whose  jurisdiction  is  defined 
by  written  law,  cannot  transcend  that  jurisdiction. 

Id.  m)    560 

8.  A  court  of  the  United  States  cannot  enjoin 
proceedings  in  a  state  court. 

Diagsv.Wdcott,  (179)    687 

9.  It  is  incumbent  upon  the  plaintiff  in  error  to 
show  that  the  Supreme  Court  of  the  United  States 
has  jurisdiction  of  the  case. 

United  StatM  v.  Brig  Union,  (216)    600- 

10.  The  Supreme  Court  will  hear  viva  v<tce  testl- 
money  to  show  the  value  of  the  matter  In  dispute, 
upon  a  question  of  jurisdiction.    Jd.         (lb.)    600- 

11.  The  courts  of  the  United  States  may  examine 
into  the  jurisdiction  of  a  foreign  court  whose 
sentence  is  offered  in  evidence ;  and  if  that  foreign 
court  cannot,  consistently  with  the  law  of  nations, 
exercise  the  jurisdiction  it  has  assumed.  Its  sen- 
tence is  to  be  disregarded.  But  the  courts  ot  every 
country  are  the  exclusive  judges  of  their  own  juris- 
diction, so  far  as  it  depends  upon  municipal  laws. 

Hose  V.  Himelu,  (241)    60a 

12.  If  the  complainant  be  a  French  citizen,  and 
the  defendant  a  citizen  of  the  State  of  Georgia,  the 
circuit  court  of  the  United  States  for  the  district 
of  Georgia  has  jurisdiction,  although  the  complain* 
ant  and  defendant  are  both  executors,  and  their 
respective  testators  were  both  citizens  of  the  state 

«of  Georgia. 

ChavpedeJaine  v.  Decheneaiur,  (308)    630 

13.  In  deciding  the  question  of  jurisdiction  the 
court  will  look  to  the  condition  of  the  bond  on 
which  the  suit  is  brought,  and  not  to  the  penaltv. 

United  States  v.  M'DinielU  (316)    632 

14.  An  appeal  or  writ  of  error  lies  from  the  district 
court  of  the  United  States  for  the  territory  of 
Orleans  to  the  Supreme  Court  of  the  United  States. 

Mtyrgan  v.  Callender,  (370)    660 

15.  If  two  citizens  of  the  same  state,  in  a  suit 
In  a  court  of  their  state,  claim  title  under  the 
same  act  of  Congress,  the  Supreme  Court  of 
the  United  States  has  an  appellate  Jurisdiction 
to  revise  and  correct  the  Judgment  of  that  court  In 
such  case.    Matthews  v.  Zane,  (382;    664 

16.  See  Bank  of  Alexandria,  1. 

17.  The  district  judge  may  alone  hold  a  circuit 
court,  although  there  be  no  judge  of  the  Supreme 
Court  allotted  to  that  circuit. 

PoUatdv.Dwiifht,  (421)    666 

18.  All  seizures  under  laws  of  Impost,  navigation 
or  trade  of  the  ITnltea  States,  where  the  seizures 
are  made  on  waters  navigable  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burden,  are  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  arc  to  bo 
tried  without  a  Jury.     United  States  v.  Schoonern 

Bet^  and  Charlotte,  (443)    673 

19.  The  question  whether  a  seizure  for  violation 
of  a  law  of  the  United  States  be  of  admirRlty  or 
common  law  jurisdiction  is  to  be  decided  by  the 
place  of  seizure,  not  by  the  place  of  the  offense. 

IfZ.  (452)    676 

JUHY-^i. 
See  Damages,  1. 

JURY-4. 

1.  See  Exception,  2. 

2.  The  jurors  attending  the  circuit  court  of  Penn- 
sylvania district  are  entitled  to  1  dollar  and  25  cents 
per  diem  for  their  attendance. 

Ex  parte  I^tvis  and  othersj  (1433)    670 

3.  See  Jurisdiction,  18. 

JUSTICES  OF  PEACE-1. 
See  Columbia  District,  1. 

JUSTICES  OP  PEACE— 3. 

1.  Qiuere,  whether  the  act  of  Congress  abolishing 
thefeesoi  the  justices  of  peace  of  the  District  of 

78^ 
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■Columbia,  can  affect  those  Justices  who  were  In 
commission  when  the  act  was  passed? 

UnUcd  StatM  v.  More.  (169)    397 

3.  A  justice  of  peace  of  the  District  of  Columbia  is 
an  omcer  of  the  g-overnraent  of  the  United  States, 
and  oxempt  from  militia  duty. 

Wise  V.  Withers,  (331)    467 

3.  See  Habeas  Corpus,  1.    Warrant,  1. 

JUSTICE  OF  PEACB-4. 

1.  See  Georgretown,  1.    Deed,  1. 

2.  A  person  may  be  committed  by  one  magristrate 
upon  an  affidavit  made  before  another. 

Ex  part^.  BfMnxan  ami  Swartimut^  (76)    666 

8.  A  magristrate,  who  is  found  acting  as  such, 

must  bii  presumed  to  have  taken   the   requisite 

oaths.    M.  (ib)    «»» 


KENTUCKY-1. 

1.  Waste  and  unappropriated  land  in  Kentucky, 
in  the  year  1780,  could  not  be  lawfully  appropriated 
by  8ur\'ey  alone,  without  a  previous  legal  entry  in 
the  book  of  entries. 

Wilmn  V.  MiMon,  (45)    »9 

2.  A  writ  of  error  upon  a  caveat  lies  from  the 
district  court  of  Kentucky  district  to  the  Supreme 
Court  of  the  United  States,    Id.  {lb.)    30 

3.  A  survey  in  Kentucky,  not  founded  on  an  en- 
try, is  a  void  act,  and  constitutes  no  title  whatever ; 
and  land  so  surveyed  remains  vacant  and  liable  to 
be  appropropiiated  by  any  person  holding. a  land 
warrant.    Id.  (lb.)    29 

KENTUCKy-5. 

See  Caveat,  1. 

KENTUCKY-4. 

Loose  and  vague  expressions  in  an  entry  of  lands  in 
Kentucky  may  be  rendered  sufficiently  certain  by 
the  reference  to  natural  objects  mentioned  in  the 
•entry,  and  bv  comparing  the  courses  and  distances 
of  the  lines  with  those  natural  objects. 

Marshall  V.  CnrtHej  (172)    686 


LANDS-L 
See  Kentucky. 

LANDS-3. 
See  (jrcorgia.    New  Jersey. 

LANDS-3. 

1.  Under  the  act  of  Pennsylvania  of  8d  April, 
1792,  for  the  sale  of  the  vacant  lands,  &c.,  the 
irrantee,  by  a  warrant,  of  a  tract  of  land  lying 
north  and  west  of  the  rivers  Ohio  and  Alleghany, 
and  Conewango  creek,  who  by  force  of  arms  of  the 
•enemies  of  the  United  States  was  prevented  from 
settling  and  improving  the  said  land  for  the  space 
of  two  years  from  the  date  of  his  warrant,  but  dur- 
ing that  time  persisted  in  his  endeavors  to  make 
such  settlement  and  improvement,  is  excused 
from  making  such  settlement  as  is  described  in 
the  9th  section  of  the  act,  and  the  warrant  vests  in 
«uch  grantee  a  fee-simple. 

Huidekoper  v.  Dimglass^  (1)    347 

2.  Ouoei^e,  whether  a  British  subject,  born  in  En- 
gland in  1750,  and  who  always  resided  there,  could, 
in  the  year  17i<6,  take  and  hold  lands  in  Virgmia  by 
•descent  «r  devise  ?    Lambert  v.  Pain^,        (97)    377 

3.  See  Lien,  1. 

LANDS-4. 

See  Kentucky,  1.  Aliens,  2, 3.  Georgia,  1, 4.  Col- 
lector, 2.  Confiscation,  1.  Jurisdiction,  15.  Cove- 
nant, 1,  2,  3.    Evidence,  15, 16. 

LAW— 2. 
See  Legisbitive  power. 

LAW— 4. 

See  Exception,  2.  Municipal  Law,  1, 2,  8,  4.  liaw 
of  Nations.  1,  2,  3,  4.  Bank  of  Alexandria,  1.  Vir- 
ginia, 3. 

LAWS,  FOREIGN-1. 

See  Admiralty,  5,  6. 


LAWS,  FOREIGN— 2. 
See  Foreign  Lawi» 


LAW  OF  NATTON8-4. 

1.  If  a  foreign  court  cannot,  consistently  with 
the  law  of  nations,  exercise  the  jurisdiction  it  has 
assumed,  its  sentence  will  be  disregarded. 

Hoise  V.  Himely,  (241)    60« 

2.  A  seizure  of  a  foreign  vessel  beyond  the  terri- 
torial jurisdiction,  for  violation  of  a  municipal 
regulation,  is  not  warranted  by  the  law  of  nations. 

Id.  (lb.)    60« 

8.  Qucere,  whether  a  French  court  can,  consist- 
ently with  the  law  of  nations  and  the  treaty,  con- 
demn American  property  never  carried  into  the 
dominions  of  France,  and  while  lying  in  a  port  of 
the  United  States?  Id.  (Z4Z)    609 

4.  No  foreign  court  can  question  the  correctness 
of  what  is  done,  unless  the  court  passing  the  sen- 
tence loses  its  jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice. 

Hudmn  V.  au€8tier,  (294)    626 

5.  Every  nation  is  the  arbiter  and  vindicator  of 
its  own  rights. 

Appendix,  (514)    706 

LEASE— 4. 

1.  An  averment  of  a  demise  for  three  years  is  not 
supported  by  proof  of  a  lease  for  one  year  certain, 
and  two  years'  further  possession  on  the  same 
terms,  by  consent  of  the  landlord. 

Alexander  v.  HarrU,  (299)    687 

2.  The  plea  of  no  rent  arrear  admits  the  demise 
as  laid  in  the  avowry.    Id.  (lb.)    627 

8.  The  court  is  bound  to  give  Judgment  for 
double  rent  under  the  statute  of  Virginia. 
Id.  ilb.)    6»7 

LEGACY-a. 

If  a  testator  declares  that  a  certain  legacy  shall 
abate,  if  the  personal  and  real  estate  of  which  he 
shall  die  seized  and  possessed  shall  not  be  sufficient 
to  pay  all  his  debts  and  legacies,  and  if  the  esUte 
be  more  than  sufficient  at  the  time  of  the  testa- 
tor's death,  but  afterwards  become  insufficient  bv 
means  of  the  bankruptcy  of  the  executor,  such 
legacy  shall  abate  for  the  benefit  of  the  other  lega- 
cies.   Silsby  V.  Yrning,  (249)    4«9 

LEGISLATIVE  POWER-2. 

The  legislature  cannot  declare  what  the  law  was, 
or  is,  but  what  it  shall  be. 
Ogden  v.  BUickleflge^  (272)    S76 

LETTER  OF  CREDIT-3. 
See  Assumpsit,  2. 

LETTER  OF  CREDIT-4. 
See  Evidence,  9. 

LETTERS  PATENT— L 

Delivery  is  not  necessary  to  the  validity  of  letters 
patent.    Marbury  v.  Jkfodison,  (173)    73 

LETTERS  TESTAMENTARY-^ 
See  Executors,  1  &  3. 

LEVYING  WAR-4. 
See  Treason. 

LEX  LOCI-3. 
See  Jurisdiction,  4. 

LIBEL-4. 

See  Admiralty,  5,  7, 22. 

LIEN— 3. 

The  United  States  have  no  lien  on  the  real  estate 
of  their  debtor  until  suit  brought,  or  a  notorious 
insolvency,  or  bankruptcy;  or  being  unable  to  pay 
all  his  debts,  he  has  made  a  voluntary  assignment 
of  all  his  property,  or  having  absconded,  &c.,  his 
property  has  been  attached  byprocess  of  law. 


United  States  v.  H(x>en 


(73)    870 


786 


LIEN-4. 
See  Bottomry,  1, 2,  3.     ' 

LIMITATIONS-1. 

Owxre^  whether  the  state  of  Umitationa  can  be 
given  in  evidence  on  the  plea  of  nil  debet. 
LimU)  V.  Gardner^  (343)    130 

Aifpendijr,  (405)    170 

.  Oanch  1,  2,  3,  4. 
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LIMITATIONS-2. 

1.  The  9th  flection  of  the  act  of  apsembly  of  North 
rarollna,  passed  in  1715,  which  dirt»et*  that  unlestt 
the  creditors  of  deceased  poraong  shall  malce  their 
claims  within  7  years  after  the  death  of  the  debtor, 
they  shall  be  barred,  was  ropeale<l  by  the  act  of 
1789,  c.  23,  uotwithstandingr  the  act  of  1799,  which 
declares  the  contrary. 

0(^te;»  t\  Blackled^,  (372)    876 

2.  The  act  of  limitations  of  North  Carolina  was 
suspended  as  to  British  creditors  during  the  war. 

Id,  ah.)    276 

3.  The  act  of  Congress  of  30th  of  Aprtl,  1790,  limits 
ing-the  prosecutions  upon  penal  statutes,  extends 
as  well  to  penalties  created  after,  as  before  that 
act,  and  to  actions  of  debt  for  penalties  as  well  as 
to  informations  and  indictments. 

Adams,  q.  f .,  v.  Woods,  (336)    297 

LIMITATION8-3. 

1.  The  act  of  limitations  of  Virginia  begins  to  run 
against  a  creditor  residing  out  of  the  state,  if  be 
comes  into  the  state  for  temporary  purposes,  pro- 
vided the  debtor  be  in  the  state  at  that  time. 

Fawv.  Roherdeaiu  (174)    402 

2.  The  treaty  of  peace  prevents  the  operation  of 
the  act  of  limitations  of  Virginia  upon  British 
debts  contracted  before  the  treaty. 

Hopkirk  V.  BeXU  (464)    497 

3.  An  agent  for  collecting  debts  merely,  is  not  a 
factor  within  the  13th  section  of  the  act  of  limita- 
tions of  Virginia.    Id.  {Ih.)    497 

LIMITATIONS— 4. 

1.  The  act  of  limitations  of  Virginia  is  no  bar  to 
a  British  creditor's  demand  upon  a  promissory 
note  dated  21st  of  August,  1772,  although  one  of  the 
plaintiffs  was  in  the  country  after  the  treaty  of 
peace,  viz.,  in  1784,  and  remained  here  until  his 
death,  in  17*5.    Honhirk  v.  Bell^  (lft4)    583 

2.  The  act  of  limitations  of  Georgia  does  not  ap- 
ply to  mortgaarees.    Higgintum  v.  Mein,    (416)    664 

3.  The  act  of  limitations  of  Georgia  does  not  re- 
ouire  an  entry  into  lands  within  seven  years  after 
tne  title  accrued,  unless  there  be  some  adversary 
possession  or  title  to  be  defeated  by  such  entry. 

Stwnrman  r.  Irvine's  Lamee,  (367)    649 

MAGISTRATE   4. 
See  Justice  of  Peaw-,  3,  3. 

MANDAMUS— 1. 

1.  The  Supreme  Court  of  the  United  States  has 
not  power  to  issue  a  mandamus  to  a  Secretary  of 
State  of  the  United  States,  (notwithstanding  the 
a<rt  of  congress,)  it  being  an  exertjise  of  original 
Jurisdiction,  not  warranted  by  the  constitution. 

Marhury  v.  Jif odisrm,  (137)    60 

2.  Ccmgress  has  not  power  to  give  original  Juris- 
diction to  the  Supreme  (^ourt  In  other  oases  than 
those  desoril»ed  in  the  constitution.    Id.     (Ih.)    60 

3.  An  act  of  congress,  repugnant  to  the  constitu- 
tion, cannot  become  a  law.    id.  (176)    73 

4.  The  courts  of  the  United  States  are  bound  to 
take  notice  of  the  constitution.    Id.  (178)    73 

5.  A  commission  is  not  neoessiu*y  U)  the  appoint- 
ment of  an  officer  by  the  executive. 

Qturref    Id.  (Ih.)    73 

5.  A  commission  is  only  evidence  of  an  aiipolnt- 

ment.    Id.  ifh.)    73 

rt.  Delivery  is  not  necessary*  to  the  validity  of 

totters  i)atent.    Id.  (Ih.)    73 

7.  The  President  of  the  T"nit4Hl  States  cannot 
authorize  a  Secretary  of  State  to  omit  the  perform- 
ance of  those  duties  which  are  enjoined  by  law. 

fd.  (lft9)    68 

8.  A  Justice  of  peace  in  the  District  of  Columbia 
is  not  removable  at  the  will  of  the  President. 

Id.  (Ih.)    68 

9.  When  a  commission,  for  an  officer  not  holding 
his  office  at  the  will  of  the  President,  is  bv  him 
signed  and  transmitted  to  the  Secretary  of  State  to 
be  sealed  and  recorded,  it  l»  irrevocable;  the  aiv 
pointment  is  complete.    Id.  (Ih.)    68 

10.  A  mandamus  is  the  proper  remedy  to  tximpel 
a  Secretary  of  State  to  deliver  a  commission  to 
which  the  party  is  entitled.    Id.  (137)    60 

11.  When  a  commission  for  an  officer  is  signed  by 
the  President,  the  appointment  is  complete. 

Id.  (lo7, 162)    67-8 

12.  Neither  the  delivery  of  the  commission,  nor 
its  transmission  to,  nor  actual  receipt  by,  the  offi- 
cer, is  necessary  to  the  appointment. 

la.  (169,160)    67 

Cranch  1,  2.  3,  4. 


13.  Nor  is  the  acceptance  of  the  office  necessary 
to  the  validity  of  the  appointment. 

Marlmry  v  ylmUiton,  (Ml)    68 

14.  The  possession  of  the  commission  is  not  nec«»s- 
sary  to  authorise  the  officer  to  perform  the  duties 
of  the  office.    Id.  (iflO)    68 

15.  When  all  the  requisites  have  been  perfohmed 
which  authorize  a  recording  officer  to  record  any 
instrument,  and  an  order  for  that  purpose  has  been 
given,  the  instrument  is,  in  law,  considered  as  re- 
corded, although  the  manual  labor  of  inserting  it 
in  a  book  kept  for  that  purpose  may  not  have  been 
performed.    Id.  (Ih.)    68 

16.  The  keeper  of  a  public  record  cannot  erase 
therefrom  a  commission  which  has  been  recorded, 
nor  refuse  a  copy  to  a  person  demanding  it  on  the 
termsjprescribed  by  law.    Id.  (Ih.)    68 

17.  There  are  cerialn  acts  of  a  Secretary  of  State 
which  are  not  examinable  in  the  courts  of  Justice. 

Id.  (166)    70 

18.  He  acts  in  two  capacities ;  1st.  As  the  mere 
agent  of  the  President;  2d.  As  a  public  ministerial 
officer  of  the  Unltod  States.    Id.  (Ih.)      TO 

19.  When  the  heads  of  departments  are  the  polit- 
ical, confidential  agents  of  the  executive,  merely  to 
execute  his  will,  in  cases  where  he  poesetsses  a  con- 
stitutional or  legal  discrt^tlcm,  thefr  acts  are  only 
politically  examinable.    Id.  (166, 170, 171)    70-1 

30.  But  where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  uie  peirorm- 
anee  of  that  duty,  an  injured  inoividual  has  a  right 
to  resort  to  the  laws  of  his  country  for  a  remedy. 

21.  The  propriety,  or  impropriety  of  issuing  a 
mandamus  is  to  be  determined,  not  by  the  office  of 
the  person  to  whom  the  writ  is  directed,  but  by  the 
nature  of  the  thing  to  be  done.    Id.  (170)    71 

22.  It  is  the  essential  criterion  of  appellate  Juri»> 
diction  that  it  revises  and  corrects  the  proceedings 
In  a  cause  already  instituted,  and  does  not  create 
that  cause.    Id.  (176)    72 

23.  A  mandamus  may  be  directed  to  interior 
courts.    Id.  (lb.)    72 

MARINE  ORDINANCES-! 
See  Admiralty,  5. 

MARINERr-2. 

1.  If  a  vessel  in  distress  is  abandoned  at  sea  by 
the  master  and  all  the  crew,  except  one  man,  who 
is  left  either  by  design  or  accident,  he  Is  discharged 
from  his  contract  as  mariner  of  that  vessel,  and 
entitled  to  salvage. 

Mastm  V.  BlaircaUf  (240)    266 

2.  If  a  mariner  embezzles  a  part  of  the  goods 
saved,  he  forfeits  his  salvage.    Id.  (Ih.)    266 

MARYLANI>-1. 
See  Bills  of  Exchange,  14.    Acknowledgment. 

MARYLAND  -2. 
See  Insolvent,  1, 3. 

MlLITlA-3. 
See  Justices  of  Peaoe,  2.    Court  Martial,  1, 2. 

MISTAKB-3. 

1.  He  who  sells  property  on  a  description  given 
by  himself,  by  mistake,  Is  bound,  in  equity,  to 
make  good  that  description. 

MTenran  v.  Taylor,  (270)    436 

2.  Qiinrre,  if  the  mistake  be  of  a  matter  deemed 
perfectly  immaterial  by  (>oth  parties  at  the  time  of 
the  contract,  and  which  would  not  have  varied  the 
bargain  if  it  had  been  known,  and  of  which  both 
parties  were  equally  ignorant,  whether  a  court  of 
equity  ought  to  interfere? 

jTFerran  v.  Taylor,  (270)    436 

MI8TAKB~4. 

1.  A  letter  of  credit,  directed  by  mistake  to  John 
and  Joseph,  and  delivered  to  John  and  Jeremiah, 
will  not  support  an  action  by  John  and  Jeremiah 
against  the  writer  of  the  letter  for  goods  furnished 
to  the  bearer  upon  the  faith  of  such  letter  of  credit. 
It  is  not  a  written  contract  between  the  plaintiffs 
and  defendant,  and  parol  proof  cannot  be  admit- 
ted to  make  it  such.  It  is  not  a  case  of  ambiguity, 
nor  of  fraud,  nor  of  mistake  on  the  part  of  plaint- 
iffs.   Orant  V.  NayUrr,  (224)    603 

2.  See  Award,  1. 


MONEY-1. 
See  Execution,  1, 2, 3,  4. 
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MONEY— 2. 

1.  It  is  no  error  that  r  decree  is  for  pounds,  shll- 
linffs  and  pence  sterling. 

Telfair  V,  SUad,  *(414)    322 

2.  On  a  deed  made  in  1779,  of  land  in  Virgrinia,  ren- 
dering an  annual  rent  of  282.  current  money  for 
ever,  the  rents  are  not  to  be  reduced  by  the  scale  of 
depreciation,  but  the  actual  annual  value  of  the 
land  at  the  date  of  the  contract,  in  specie,  or  other 
money  equivalent  thereto,  is  to  be  ascertained  by  a 
Jury.    Fawv.  Margtellery  (10)    191 

MONEY  HAD  AND  RECEIVED-1. 
See  Bills  of  Exchange,  12, 15.    Privity. 

MORTGAQR-3. 

1.  A  mortgage  of  part  of  the  propertv,  of  a  col- 
lector of  the  revenue  to  his  surety  in  his  official 
bond,  to  indemnify  hlni  from  his  responsibility  as 
surety  on  the  bond,  ana  also  to  secure  him  from 
his  existing  and  future  indorsements  for  the  mort- 
gagcor  at  bank,  is  valid  against  the  United  States, 
although  it  turns  out  that  the  collector  was  un- 
able to  pay  all  his  debts  at  the  time  the  mortgage 
was  given,  and  although  the  mortgagee  knew,  at 
the  time  of  taking  the  mortgage, that  the  mortgage- 
or  was  largely  indebted  to  the  united  States. 

VniUd  StaleH  V.  Hofte.,  (T8)    370 

2.  A  mortgage  of  chattels,  in  Virginia,  is  void  as 
to  creditors  and  subsequent  purchasers,  unless  it 
be  acknowledged,  or  proved  by  the  oaths  of  three 
witnesses,  ana  recorded  in  the  same  manner  as 
conveyances  of  land  are  required  to  be  acknowl- 
edged, or  proved,  and  recorded. 

Hodijson  V,  Butt*,  (140)    392 

3.  Quart,  whether  the  mortgagee  of  a  ship  is  en- 
titied  to  the  freight?    Id.  {lb,)    392 

4.  A  decree  for  the  sale  of  mortgaged  property, 
on  a  bill  to  foreclose  is  a  final  decree,  and  may  be 
appealed  from.    Ray  v.  Law,  (179)    404 

MORTGAQE-4. 

1.  See  Confiscation,  1,  2.    Limitations,  2. 

2.  The  poBses9ion  of  the  mortgageor  isnot  adverse 
to  the  mortgagee. 

Hiooinmnv.  Mein,  (416)    664 

MOTION-!. 
See  Execution,  1, 2, 3,  4,  5. 

MUNICIPAL  LAW-4. 

1.  The  court  of  every  country  are  the  exclusive 
Judg^  of  their  own  Jurisdiction,  so  far  as  it  de- 
pends upon  their  municipal  laws. 

R(u*e  V.  Uime^y.  (241)    608 

2.  The  prohit)ition.  by  France,  of  all  trade  with 
the  revolted  blacks  of  St.  Domingo,  was  the  exer- 
cise of  a  municipal,  not  of  a  belligerent  right. 

Id.  (»2)    608 

5.  A  seizure  of  a  fgreign  vessel  bevond  the 
limits  of  the  territorial  jurisdiction,  for  breach  of 
a  municipal  regulation,  is  not  warranted  by  the 
law  of  nations;  and  such  seizure  cannot  give  Juris- 
diction to  the  courts  of  theoifended  country, 

2d.  (lb.)    608 

4.  The  trial  of  a  municipal  seizure  must  be  reg- 
ulated exclusively  by  municipal  laws. 
Hudivmv.  Ouedier,  (203)    625 


NAVY  OF  UNITED  STATES— 2. 

1.  If  there  was  no  reasonable  ground  of  suspicion 
that  the  vessel  was  trading  contrary  to  law,  the 
commander  of  a  United  States  ship  of  war,  who 
seizes  and  sends  her  in,  is  liable  for  damages. 

Murray  v.  (Jharming  Betsy,  (64)    208 

2.  Qturre,  what  degree  of  arming  constitutes  an 
armed  vesnel?    Id.  (lb.)    208 

8.  A  commanding  officer  of  a  ship  of  war  of  the 
United  States  is  not  Justified  by  the  instructions  of 
the  President  of  the  United  States,  If  those  instruc- 
tions are  not  warrante<l  bv  law ;  but  Is  answerable 
in  damages  to  any  person  injured  by  his  execution 
of  those  instructions.    I^UtUv.Barremc    (170)    248 

NAVY-8. 

The  commander  of  a  United  States  ship  of  war, 
if  he  seizes  a  vessel  on  the  high  seas,  without  prob- 
able cause,  is  liable  to  make  restitution  in  value, 
with  damages  and  costs,  even  although  the  ve»- 
sel  is  taken  out  of  his  possession  by  superior  force; 
and  the  owner  Is  not  bound  to  resort  to  the  recap- 
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tor,  but  may  aliandon  and  hold  the  original  captor 
liable  for  the  whole  loss. 
Maley  V,  Shattuck,  (468)    498 

NEUTBAL-1. 
See  Admiralty,  1,  8. 

NEUTRAL-^. 
See  Insurance,  1. 

NEW  JBR8EY-2. 

Qucert,  whether  a  person  bom  in  the  colony  of 
New  Jersey  before  the  revolution,  and  who  resided 
there  until  the  year  1777,  but  who  then  Joined  the 
British  army  in  Philadelphia,  and  afterwards  went 
to  England,  where  he  has  ever  since  resided,  and 
who  has  always  claimed  to  be  a  British  subject,  can 
now  take  and  hold  lands  in  the  state  of  New  Jersey 
by  descent  from  a  citizen  of  the  United  States? 
whether  by  the  act  of  the  state  of  New  Jersey,  of 
October  4,  1776,  he  became  a  member  of  the  new 
government  against  his  will?  Whether  he  could 
expatriate  himself  after  the  peace?  And,  if  expa- 
triated, whether  he  became  thereby  complete!}'  an 
aUen  to  all  intents  and  purposes? 

HTllvaine  v.  Coxe*8  Lessee,  (280)    279 

NEW  JBRSBY-4. 

1.  On  the  4th  of  October,  1776,  the  state  of  New 
Jersey  was  completely  a  sovereign  and  independ- 
ent state,  and  had  a  right  to  compel  the  inhabitants 
of  the  state  to  become  citizens  tnereof . 

HTllvaine  v.  Coxe,  (209)    598 

2.  See  Aliens,  2. 

NIL  DEBIT-1. 

Qucere,  whether  the  statute  of  limitations  can  be 
given  in  evidence,  on  nil  debet  f 
Litido  V.  Oardner,  (348,466)    130,179 

NON  EST  FACTUM-4. 
See  Deed,  1, 2. 

NO  RENT  ARRBAR-4. 
See  Lease,  1, 2, 3. 

NON-INTERCOURSE-2. 
See  Admiralty,  1,  5. 

NON-INTERCOURSE-^ 

1.  A  vessel  belonging  to  citizens  of  the  United 
States  in  the  year  179B,  driven  by  distress  into  a 
French  port  and  obliged  to  land  her  cargo  in  order 
to  make  repairs,  and  prevented  bv  the  officers  of 
the  French  government  from  relading  her  orig- 
inal cargo,  and  from  taking  away,  in  exchange, 
any  thing  but  produce  or  bills,  might  lawfully  pur- 
chase and  talce  away  such  produce,  and  such 
voyage  was  not  illegal,  so  as  to  avoid  the  insur- 
ance.   HaUett  V.  JenkSn  (SIO)    414 

2.  The  act  of  June  13th,  1798,  did  not  Impose  any 
disability  upon  vessels  of  the  United  States  honn 
fide  sold  to  foreigners  residing  out  of  the  United 
States  during  the  existence  of  that  act. 

Sands  v.Kfua,  (480)    511 

NORTH  CAROLINA-2. 
See  Limitations,  1, 2. 

NORTHWESTERN  TERRITORY-l. 
See  Error,  7. 

NOTARY  PUBLIO-1. 

1.  Qwrre,  whether  the  acts  of  a  notary  public 
who  certifies  himself  to  be  duly  com  missioned  and 
sworn,  are  valid,  if  he  be  duly  appointed,  but  not 
actually  sworn  in  due  form? 

Fenirfcfe  v.  Sears,  (280)    101 

2.  Whether,  between  contending  parties,  the  cer- 
tificate of  a  notary  public  that  he  is  duly  commis- 
sioned and  sworn,  can  be  contradicted? 

Id.  ilh.)    101 

NOTlCB-1. 

See  Bills  of  Exchange.  11, 12. 
Notice  of  an  illegal  act  will  not  make  it  valid. 
WUsan  V.  Mason.  (45)   29 

NOTICB-3. 

1.  Notice  of  the  time  and  place  of  taking  a  deposi- 
tion given  to  the  attorney  at  law,  is  not  suffldeDt 
under  the  law  of  Vlrgitiia.  , 

Buddicum  v.  Kirk,  (888)    444 

Cranch  1»  3.  S,  4. 
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S.  An  attorney  at  law  may  agree  to  receive,  or  to 
waive  notice,  and  sball  not  afterwards  be  permit- 
ted to  allegre  want  of  It. 

Buddicumv.Kirk,  (203)    444 

3.  If  notice  be  erlven  that  a  deposition  will  be 
taken  on  a  certain  day,  and  if  not  finished  on  that 
day,  that  the  <M)mmissioner8  will  adjourn  from 
day  to  day  until  it  be  finished,  and  the  commission- 
ers adjourn  over  several  Intermediate  days,  such 
deposition  is  not  taken  a^rreeably  to  notice. 

Id.  {lb.)   444 

NOTICB-4. 

1.  The  indorser  of  a  promissory  note  for  the  ac- 
commodation of  the  maker,  is  entitled  to  strict 
notice.    French  v.  Barik  of  Columbia^        (141)    676 

2.  The  drawer  of  a  bill  of  exchange  is  entitled  to 
strict  notice,  if  at  the  time  of  drawinsr  he  had  a 
ri£[ht  to  expect  that  his  bill  would  be  honored,    lb. 

3.  It  is  not  necessary  to  frive  notice  to  the  oppo- 
site party  of  the  time  and  place  of  executing  a 
commission.    Orantv.NayUyTf  (224)    603 

NUDUM  PACTUM-1. 

(^n  there  be  a  nudum  pactum  in  writings? 
Appendix,  (443)    160 

OATH&-4. 

See  Justice  of  Peace,  8. 

OFFICE  JUDGMENT— 1. 

After  the  first  term  next  f ollowinsr  an  office  Judg*- 
ment  in  Virginia,  it  is  a  matter  of  mere  discretion 
in  the  court,  whether  they  will  admit  a  special  pica 
to  be  filed  t-o  set  aside  that  Judgment. 

Resier  V.  Shehce.  (110)    51 

OFFICER-1. 
See  Mandamus,  5, 9, 11,  H,  13, 14, 15, 21. 

OFFICER-^. 

See  Justice  of  Peace,  2.    Navy,  1.  Court  Martial,  2. 

Trespass,  1. 

OHIO-1. 
See  Error,  7. 

OPINION-3. 
See  Court,  2. 

ORLEANS -4. 
See  Jurisdiction,  14. 

PARTNERS— 2. 

1.  A  policy  in  the  name  of  one  Joint  owner,  "  as 
property  may  appear,"  (without  the  clause  stutinf 
the  insurance  to  bo  for  the  benefit  of  all  concerned  j 
does  not  cover  the  interest  of  another  joint  owner. 

Graves  et  al.  v,  B(*8tan  Marine  Insurance  Com- 
pany, (419)    324 

2.  The  interest  of  a  copartnership  cannot  be  given 
in  evidence  on  an  averment  of  individual  interest, 
nor  will  the  averment  of  copartnership  interest  be 
supported  by  a  special  contract  relating  to  the;  in- 
terest of  an  Individual,    [d.  Ih    324 

PAYMENT-1. 
See  Bills  of  Exchange,  2,  4. 

PAYMENT-^}. 

See  Evidence,  1. 

The  principle  upon  which  the  presumption  of  pay- 
ment arises  from  the  lapse  of  time  is  a  reasonable 
principle,  and  the  presumption  may  be  rebutted  by 
any  facts  which  d^troy  the  reason  of  the  rule. 

Dintlop  A  Co.  V.  BdU,  (180)    246 

PAYMENT-^. 
See  Evidence,  8.    Action,  1. 

PAYMENT-4. 

1.  If  the  debtor  at  the  time  of  payment  does  not 
direct  to  which  account  the  payment  shall  be  ap- 
plied, the  creditor  may,  at  any  time,  apply  It  to 
which  account  he  pleases. 

Mayor  and  Commonalty  of  Alexandria  v.  Patten, 

(317)    633 

2.  To  an  action  on  a  bond  conditioned  to  pay 
money  on  a  certain  day,  payment  on  a  subsequent 
day  is  not  a  good  plea, without  averring  it  to  be  the 
whole  sum  then  due. 

United  States  V.  Gurney,  (333)    639 

3.  See  Evidence  14. 

Cranch  1,  2,  3.  4. 


PENAL  STATUTE8-2. 
See  Limitations,  3. 

PBNNSYLVANIA-1. 
See  Bills  of  Exchange,  23. 

PBNN8YLVANIA-3. 
See  Lands,  1. 

PENNSYLVANIA  DISTRICT-4. 
See  Jury,  2- 

PBRSONAL   GOODS-3, 

All  rights  to  the  testator's  personal  property  are 
to  be  regulated  by  the  laws  of  the  country  where 
the  testator  lived ;  but  suits  for  those  rights  must 
be  governed  by  the  laws  of  that  country  in  which 
the  tribunal  is  placed.  Dixon  v.  Ramsay,  (319)   453 

PETERSBURGH-^. 

By  the  act  of  Congress  of  10th  of  May,  1800,  the 
collector  of  the  District  of  Petersburgh  was  not 
restricted  to  a  commission  of  2J^  per  cent,  on  the 
moneys  by  him  collected  and  received  after  the 
30th  of  June,  1800,  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods  imported  into  the 
United  States.    United  States  v.  Heth,       (399)    479 

PLEADING&-L 

See  BiUs  of  Exchange,  1,  2,  3,  4,  5,  8, 15,  21.  Cor- 
poration. Debt,  2, 3,  4.  Assumpsit,  8.  Citizen.  Nil 
Debet. 

PLEADINGS-2. 

1.  It  is  not  a  good  plea  in  bar  to  a  bill  in  equity 
that  the  complainant  has  recovert»d  a  Judgment  at 
law  against  the  executor  of  the  debtor. 

Telfair  v.  Stead,  (408)    320 

2.  It  is  no  cause  of  demurrer  to  a  bill  in  e<iuity 
against  an  executor,  seeking  a  discovery  of  a^iset8, 
that  the  complainant  had  a  right  of  action  at  law. 

^rf.  (409)    3*1 

PLEADING-3. 

1.  See  Evidence,  1. 

2.  In  a  declaration,  the  averment  that  the  assign- 
ment of  a  promissory  note  was  for  value  received, 
is  an  immaterial  avermentrand  need  not  be  proved. 

WiUum  V.  Codman,  (193)    408 

3.  If  the  defendant  plead  the  bankruptcy  of  the 
indorser  in  bar,  a  replication  stating  that  the  note 
was  given  to  the  indorser,  in  trust  tor  the  plaint- 
iff, is  not  a  departure  from  the  declaration  which 
avers  the  note  to  have  been  given  for  value  re- 
ceived.   Id.  (lb.)    408 

4.  A  plea  in  bar  to  a  bill  in  chancery,  denying 
only  part  of  the  material  facts  stated  in  the  bill,  te 
not  good.  A  mere  denial  of  facts  is  proper  for  an 
answer,  but  n*ot  for  a  plea. 

MiUiifaji  V.  MUledge,  (220)    417 

6.  The  want  of  proper  parties  is  not  a  good  plea, 
if  the  bill  suggests  that  such  parties  are  out  of  the 
Jurisdiction  of  the  court.    Id.  {lb.)    417 

«.  A  variance  in  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plalntilf^s  special  demur- 
rer to  the  defendant's  bad  rejoinder. 

Cooke  V.  Graham,  (229)    420 

7.  A  finding  by  a  Jury  which  contradicts  a  fact 
admitted  by  the  pleadings,  is  to  be  disregarded. 

MFerran  v.  Taylor,  (270)    436 

8.  Upon  the  plea  of  payment  to  debt  on  bond,  the 
defendant  may  give  in  evidence  wheat  delivered, 
on  account  of  the  bond,  at  a  certain  price ;  and 
also  an  assignment  of  debts  to  the  plaintilf,  part  of 
which  he  collected,  and  part  were  lost  by  his  netrli- 
gence  or  indulgence.  Buddicum  v.  Kirk,  (293)    444 

9.  An  assignment  of  debts  cannot  be  pleaded  as 
an  accord  and  satisfaction  to  debt  on  bond. 

Id.  (lb.)    444 

10.  Quwre,  whether  a  deputy  marshal  can  plead  in 
abatement  that  the  capias  was  not  served  on  him 
by  a  disinterested  person  ? 

Knox  V.  Summers,  (4g6)    610 

PLEADING-4, 
See  Lease,  2.    Account,  2.    Covenant,  1. 

POLICY  OF  INSURANCE-1. 
See  Assumpsit,  3. 


POLICY-2. 
See  Insurance,  1, 2, 3,  &,  7. 
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POSSESSION—!. 
See  Bill  of  Sale. 

POSSBSSION-4. 
See  Admiralty,  14.    BWdence,  13. 

PRACTICB~1. 

See  Bills  of  Exchange,  1,  2,  8,  4.  5,  8. 9, 10, 12, 18, 14, 
15,21,23,24.  Bill  of  Exceptions.  Citation.  Citizen. 
Evidence,  1.    Error,  2, 8. 

1.  In  Vlrgrlnla,  after  the  first  .term  next  following 
an  office  Judgment,  it  is  a  matter  of  mere  discretion 
in  the  court  whether  they  will  admit  a  spec^ial  plea 
to  be  filed  to  set  aside  that  Judgment. 

BesUr  V.  Shehee,  (110)    51 

8.  Money  made  on  a  fl.  fa.  does  not  become  the 
goods  and  chattels  of  the  plaintiff,  until  it  has  been 
paid  over  to  him ;  while  it  remains  in  the  hands  of 
the  ofllcer  he  cannot  apply  it  to  the  satisfaction  of 
another  >l. /a.  against  the  former  plaintiff. 

Turner  v.  FendaU,  (117, 138)    53-60 

3.  By  the  command  of  the  writ  the  officer  is  to 
bring  the  money  into  court,  there  to  be  paid  to  the 
plaintiff.    Id.  (fh.(    53-60 

4.  On  a  motion,  in  ViiYiniar  against  a  sheriff,  for 
not  paying  over  money  bv  him  collected  on  execu- 
tion, it  is  not  necessary  that  the  Judgment  against 
the  sheriff  should  be  rendered  at  the  next  term 
Bucceding  that  to  which  th'e  execution  has  been 
returned.    Id,  (/b.)    63-60 

5.  Money  may  be  taken  in  execution  if  in  the 
possession  of  the  defendant.    Id.  (i:H)    59 

0.  Although  the  creditor  should  have  been  dis- 
charged under  the  insolvent  law  of  Virginia,  yet 
the  motion  against  the  sheriff  for  not  paying  over 
money  made  on  a  /I.  fa.  must  l>e  In  tne  name  of 
such  creditor.    Id.  (132)    58 

7.  Qiiowe,  whether  the  statute  of  limitations  can 
be  given  in  evidence  on  the  plea  of  nil  drjbei  1 

Undo  V.  Gurditicr,  (343,465)    130.<179 

8.  The  practice  in  the  supreme  ('ourt  of  the 
United  States  is  to  be  Conformable  to  that  of  the 
king's  bench  and  chancery  in  England. 

Rules  of  dmrt,  (xvl)    11 

9.  A  statement  of  the  case  must  be  furnished  to 
the  court  by  the  counsel  on  each  side  of  a  cause. 

Hulas  of  Cow-t,  (xvli)    11 

1U.  Evidence  on  motion  to  discharge  ball,  must  be 

by  deposition  and  not  viiHi  vocr.    Id.  (Ih.)    1 1 

11.  Subpiena  in  equltj'  must  be  served  flO  days 
before  the  return  day.  If  the  defendant  upon  such 
service,  shall  not  appear,  the  complainant  may  pro- 
ceed «/;  pparfe.    Id.  (Ih.)    11 

12.  The  plaintiff  in  error  may  show  by  affidaAit, 
that  the  matter  in  dispute  exceeds  the  value  of 
2,000  dollars.  •  Id.  (xviii)    11 

13.  When  the  defendant  in  error  falls  to  appear, 
the  plaintiff  may  proceed  <',r  pa rff.    Id.     (Ih.)    11 

14.  If  the  writ  of  error  issues  within  30  days  be- 
fore the  meeting  of  the  court,  the.  defendant  in 
error  may  enter  his  appearance  and  proceed  to 
trial ;  otherwise  the  cause  must  be  c<jntinued. 

Id.  ilh.)    11 

16.  Where  the  writ  of  error  appears  to  be  bi'ought 

for  delay  only,  the  Judgment  snail  carry  interest  at 

10  per  cent,  per  annum,  by  way  of  damages.    In 

other  cases  6  per  cent.    Id.  (Ih.)    11 

PRACTICE-2. 

1.  In  Virginia  a  forthcoming  bond  which  mlsre- 
cites  the  amount  of  costs  on  the  execution,  is  not 
thereby  vitiated,  if  the  aggregate  of  debt  and  costs 
be  truly  stated;  but  will  support  a  Judgment  on 
motion.    WlUiama  ei  al.  v.  Lyle»^  (9)    101 

2.  The  court  will  require  a  statement  of  the  points 
of  a  case  before  argument. 

Faw  V.  MarsteUer,  (10)    191 

Reiljf  V.  Lainar  et  al.,  (349)    302 

3.  If  a  question  upon  which  the  Judges  below  dif- 
fer in  opinion  be  certified  to  this  court,  and  be  here 
decided,  the  parties  are  not  precluded  from  a  writ 
of  error  where  the  whole  cause  is  before  the  court. 

Ogle  V.  Let,  (33)    198 

4.  Upon  a  case  certified,  this  court  can  only  con- 
sider the  point  upon  which  the  Judg^  below  dif- 
fered.   Id.  ilh.)    198 

5.  The  report  of  the  assessors  appointed  bv  the 
court  of  admiralty  to  assess  the  damages,  ougiit  to 
state  the  principles  on  which  it  is  founded,  and  not 
a  gross  sum  without  explanation. 

Marray  v.  Charmino  Bei»y,  \64)    J809 

tt.  If  an  appeal  is  prayed  in  the  court  below  at  the 
same  term  in  which  the  decree  is  rendered,  a  cita- 
tion is  not  necessary. 
Reily  v.  iMtnar,  (349)    302 
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7.  A  citation  must  aooompony  the  writ  of  error, 
or  it  will  be  dismissed. 

Baaiff  V.  Tipping.  (406)    320 

8.  In  a  bill  in  equity  by  executors  it  is  not  neces- 
sary to  set  forth  their  letters  testamentary. 

Telfair  v.  St4>ad,  (406)    320 

PRACTICE— 3. 

1.  See  Appeal,  1, 2, 8.    Costs,  1, 2, 3,  4,  5. 

2.  If  statements  of  the  case  are  not  furnished  ac- 
oording  to  the  rule  of  the  court  on  that  subject, 
the  cause  will  be  dismisaed  or  continued. 

Peyton  v.  Brooke.  (98)    376 

3.  A  certUmiri  will  be  awarded  upon  a  suggestion 
that  the  citation  has  been  served,  but  not  sent  up 
with  the  transcript  of  the  record. 

Field  V.  Milton^  (514)    516 

4.  If  usury  be  specially  pleaded,  and  the  court 
reject  the  evidence  offered  upon  such  a  special 
plea,  it  may  be  admitted  upon  the  general  issue, 
notwithstanding  it  has  been  refused  upon  the  spe- 
cial plea.    Levy  v.  Oadtfby,  (180)    404 

5.  The  averment  that  the  assignment  of  a  prom- 
issory note  was' for  value  received  is  immaterial, 
and  nc^ed  not  be  proved. 

Wilson  V.  Codman^  ns»)    408 

6.  Upon  the  death  of  the  plaintiff  and  appear- 
ance of  his  executor,  the  defendant  is  not  entitled 
to  a  continuance;  but  he  may  insist  on  the  pro- 
duction of  the  letters  testamentary,  before  the  ex- 
ecutor shall  be  permitted  to  prosecute. 

Id.  (ib.)    408 

7.  See  Pleading,  4, 5. 

8.  The  want  of  proper  parties  is  not  a  proper 
ground  for  dismissing  the  bill.    Id.  {Ih.)    408 

9.  If  the  executor  has  no  assets,  you  may  proceed 
in  equity  against  the  devisees  and  legatees. 

Id.  in,,)    408 

10.  See  Pleading,  6.    Variance,  1. 

11.  Scie  General  Rule. 

12.  To  support  a  Judgment  on  a  collector's  bond 
at  the  return  term,  it  must  appear  by  the  reconi 
that  the  writ  was  executed  14  days  before  the  re- 
turn day.    Dobunen  v.  UnHed  SlcOiit,         (241)    427 

13.  I£  the  plaintiff  in  error  does  not  appear,  the 
defendant  may  either  have  the  plaintiff  called  and 
dismlRs  the  writ  of  error  with  costs,  or  he  may 
open  the  record  and  go  for  an  affirmance. 

Montalet  v.  Murray,  (249)    429 

14.  See  Jurisdiction,  2,3. 

15.  A  general  dismissal  of  the  plain  tiff  *b  cavtttt, 
in  Kentucky,  does  not  purport  to  be  a  Judgment 
upon  the  merits.    WUmn  v.  Speedy  (283)    441 

16.  See  Notice,  1,  2,  3. 

17.  The  court  upon  a  trial  by  Jury  is  bound  to 
give  an  opinion,  if  required,  upon  any  point  rele- 
vant to  the  issue.   Dinu!las8V.M*Alltiiter,  (298)    445 

18.  An  appearance  of  the  defendant,  by  attorney, 
cures  all  irregularity  of  process. 

Knox  V.  Summers^  (498)    510 

PltACTICE-4. 

1.  See  Admiralty,  6,  20. 

2.  If  a  writ  of  error  be  served  before  the  return 
day,it  may  be  returned  after,  even  at  a  subsequent 
term;  and  the  appearance  of  the  defendant  in 
error  waives  all  objection  to  the  irregularity  of  the 
return.    WtMHi  v.  Lide,  (180)    588 

3.  .The  service  of  a  writ  of  error  is  the  lodging  a 
copy  thereof  for  the  adverse  party  in  the  office  of 
the  clerk  of  the  court  where  the  Judgment  was 
rendered.  (lb.)    58S 

4.  The  Supreme  Court  of  the  United  States  will 
hear  Hva  voce  testimony  as  to  the  value  of  the 
matter  in  dispute. 

United  States  v.  Brig  Union,  (216)    600 

5.  After  deciding  the  question  of  value  upon  the 
weight  of  evidence  produced,  the  court  will  not 
continue  the  cause  for  the  party  to  produce  further 
evidence  of  the  value.  ilh.)    60O 

6.  The  certificate  of  commiasioners  named  in  a 
dedimus  that  they  took,  in  due  form  of  law,  the 
oath  annexed  to  the  commission,  is  sufficient  evi- 
dence of  that  fact.    Oi'ont  v.  Naylor,        (SU)    603 

7.  If  the  return  of  the  commission  be  enclosed  in 
an  envelope,  sealed  by  the  coinmiasionexv,  no  other 
sealing  by  the  commissioners  is  necessary. 

Id,  (225)    0O3 

8.  The  refusal  of  the  court  below  to  continue  a 
cause  after  it  Is  at  issue,  cannot  be  assigned  for 
error.    Woods  d:  Bemis  v.  Young,  (S&I)    607 

9.  The  appearance  of  a  defendant  to  a  foreign 
attachment  in  the  circuit  court  of  the  United 
States,  waives  all  objection  to  the  non-«ervioe  of 
process.    PfAlard  v.  Dwighty  (4S1)    666 

Cranch  1,  2,  8.  4. 
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PRESIDENT  OF  THE  UNITED  8TATE&-1. 

1.  A  cominission  is  not  necessary  to  the  appoint- 
ment of  an  officer  by  the  executive. 

Marhury  v.  MiidUvm,  a78)    78 

2.  The  President  cannot  authorize  a  Secretary  of 
State  to  omit  the  performance  of  those  duties  which 
are  enjoined  by  law.    Id.  (IfiO)    68 

3.  A  Justice  of  peace  in  the  District  of  Columbia 
is  not  removable  at  the  will  of  the  President. 

Id.  {Tb.) 

See  Mandamus. 

PRESIDENT  qV  UNITED  STATES— 2. 

The  instructions  of  the  President  of  the  United 
States,  If  not  warranted  by  law,  will  not  Justifv  the 
commander  of  a  ship  of  war  of  the  United  States  in 
executin^r  them.    Little  v.  Baneme^  (170)    243 

PRESI^MPTION-2. 
See  Evidence,  1.    Payment,  1. 

PRIORTY-2. 

In  all  cases  of  insolvency  or  bankruptcy  of  their 
debtor,  the  United  States  are  entitled  to  priority  of 
payment  out  of  his  effects. 

United  Statisv.FiHhcretal.  (358)    304 

PROMISSORY  NOTB-3. 

1.  An  indorser  may  avail  himself  of  usury  be- 
tween the  maker  and  the  Indorsee. 

Levy  V.  Oada>y,  (180)    404 

2.  The  averment  that  the  assigrnment  of  a  prom- 
issory note  was  for  value  received  is  immaterial, 
and  need  not  be  proved. 

Wil»(tn  V.  OHimatu  (193)    408 

3.  If  the  defendant  plead  the  bankruptcy  of  the 
indorser  in  bar.  a  replication  that  the  note  was 
given  to  the  indorser,  in  trust  for  the  plaintiff,  is 
not  a  departure  from  the  declaration  which  avers 
the  note  to  have  been  sriven  for  value  received. 

Wa^mv.Codman,  (ltt3)    408 

4.  If  a  promissory  note  be  received  as  conditional 
payment  for  iroods  sold  and  delivered,  and  be 
passed  away,  the  vendor  of  the  goods  cannot  main- 
tain an  action  for  the  goods  sold  and  delivered. 

Harrttt  V.  Johwton,  (311)    460 

5.  An  indorsee  of  a  promissory  note  payable  to 
order,  cannot  in  Virginia,  maintain  an  action  at 
law,  against  a  remote  indorser;  but  he  may  in 
equity.    Id.  (lb)    450 

PRIVITY-1. 

See  Bills  of  Exchange,  13, 15. 
Is  privity  necesnary  to  support  indehitattw  rw- 
KtimpKf/  for  money  had  and  received '/ 
Appendix,  (4:»)    168 

PKIZE-4. 

See  Admiralty,  1,  3. 

PROBABLE  CAUSE- 1. 
See  Admiralty,  3. 

PROBABLE  CALSB-2. 

See  Admiralty,  2. 

Qtt4jere^  whether  pi*obable  cauiie  will  excuse  from 
damages?    Littk  v.  Bcirnme,  (176)    245 

PROCEEDINGS  IN  REM— I. 
See  Admiralty,  3,  4. 

PROCESS— 1. 

1.  Process  shall  be  in  the  name  of  the  President 
of  the  United  Stat4?«.    liuk^of  Cmut,        (xvl)    11 

2.  Subpoena  in  eiiuity  must  be  served  60  davs  l)e- 
f ore  the  return  day.    Id.  (xvfi)    II 

PROMISSORY  NOTES-  -1. 

See  BiUs  of  Ex<;hange,  1,  2,  3,  4, 11. 1;l,  14, 1.5,  16, 17, 
18,  19,20,21,22,23,24. 

PROMISSORY  NOTES~4. 

1.  It  does  not  appear  upon  the  record  that  suit 
might  have  been  maintained  in  the  court-*  of  the 
United  States  t>etween  the  original  parties  to  a 

f promissory  note,  no  suit  can  be  maintained  upon 
t  in  those  courts  by  any  subsequent  holder. 
Mimtalct  V.  Murray,  (46)    545 

2.  The  indorser  of  a  promissory  nolo  for  the 
accommodation  of  the  maker,  is  entitled  to  strict 
notice.    French  V.  Ikink  of  Oilumbia,         (141)    576 

PROSE(  UTIOXS-  2. 
See  Limitations,  3. 
Cranch  1,  3,  8,  4. 


PROTEST-l. 
See  Bills  of  Exchange,  5,  7, 10. 

PUBLIC  AGENT-1. 
See  Agent  Public. 

PURCHASER- 4. 

1.  The  purchaser  of  land  from  a  collector  of  taxes 
must  show  the  authority  of  the  collector  to  sell. 
Stead  V.  Course,  (403)    660 


RECORD-1. 

1  When  all  the  requisites  have  been  performed 
which  authorize  a  recording  officer  to  record  anj* 
instrument,  and  the  order  for  that  purpose  has 
been  given,  the  instrument  is,  in  law,  considered  as 
recorded,  although  the  manual  labor  of  inserting  It 
in  a  book  kept  for  that  purpose  may  not  have  been 
performed.    Marbury  v.  MadUHon,  (IflO)    68 

2.  The  keeper  of  a  public  record  cannot  erase 
therefrom  a  commission  which  has  been  recorded, 
nor  ixjf  use  a  copv  to  a  person  demanding  it  on  the 
terms  pi^escribed  by  law.    Id.  (lb.)    68 

REPUGBB-4. 
See  Aliens,  2. 

REGI8TER-3. 
See  Forfeiture,  1. 

REGISTER-4. 

1.  See  Duties,  2. 

2.  If  an  American  registered  vessel  be  sold  while 
at  sea  to  a  citizen  of  the  United  State6,lt  is  not 
necessary  that  there  should  be  a  bill  of  sale,  or  a 
new  register,  until  the  vessel  return  to  some  port 
in  the  United  States.    * 

UnUed  SdOes  v.  WiUingti  d*  FYanciM,  (48)    546 

RENT8-2. 
See  Money,  2.    Depreciation,  1. 

RBNT-4. 
See  Lease,  1,  2,  3. 

REPLEVIN-4. 
See  Lease,  1, 2, 3. 

RESTITUTION-4. 
See  Admiralty,  1. 

REVENUB-3. 

See  Lien,  1-    Mortgage,  1.     Non-Intercourse,  1,  2. 
Collector,  2.   Petersburgh,  1.   Forfeiture,  1. 

REVENUE-4. 
See  Collector,  3. 

REVBR8AL-4. 

1.  Costs  are  not  given  upon  reversal  of  Judgment. 
Mfmtalct  V.  Murray,  (47)    545 

RULES  OF  COURT-1. 
See  Page  xvl. 

RULE  OP  COURT-3. 
See  General  Rule,  236. 


SALE,  BILL  OF-1. 
See  Bill  of  Sale. 

SALE-4. 
See  Duties,  2.    Register,  2.    Collector,  1, 2. 

SALVAGE-  1. 
See  Admii-alty,  1, 2,  a  4,  7,  8, 11,  10. 

SALVAGE— 2. 

See  Admiralty,  7,  8,  9,  10, 11. 

SALVAGE-4. 

1.  One  half  allowed  for  salvage  in  Delaware  Bay. 
Peitich  V.  Ware,  (347)    643 

2.  GcK)ds  saved  are  not  liable  to  the  ordinary  rev- 
enue laws.    Id.  {lb.)    643 

741 
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Persch  v.  Ware,  <848) 
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SEAMEN'S  WAGBS-4. 

L  Seamen's  wajres  are  a  lien  prior  to  bottomry. 
Blaine  V.  Ship  Charie»Cki^rter,  (328)    336 

SECRETARY  OF  STATE-1. 
See  Mandamus,  1,  7, 9, 10,  la,  17, 18, 19, 20. 

8EIZIN-4. 
See  Covenant,  1,  2, 3. 

SEIZURE-2. 
See  Admiralty,  1,  2. 5,  6.    Insurance,  3. 

SEIZUUE-3. 
See  Forfeiture,  1.    Navy,  1 

SEIZURE-^. 

1.  Seizures  imder  the  prohibition  by  France  of 
ail  trade  with  the  revolted  blacks  of  St.  Domingo, 
could  lawfully  be  made  only  within  two  leagues  of 
the  coast  of  that  island.    Rosev.Himdy.  (2^)    608 

2.  See  Law  of  Nations,  2.  Municipal  Law,  3,  4. 
Admiralty,  15. 19, 23. 

SENTENCE-4. 

1.  See  B\idence,  4, 17.    Admiralty,  8,  9, 11,  le. 

2.  A  sentence  of  condemnation  is  necessary  to  de- 
vest the  property  in  cases  of  capture  or  seizure. 

Appendix,  (514.)     706 

SET-OF-2. 

1.  If  a  suit  be  brought  by  the  assignor  of  an  open 
accouut  in  hi»  own  name  for  the  use  of  the  assignee, 
the  defendant  may  ofiPset  his  claims  against  the 
assignee.    Winehc^it^r  v.  Hax^kleyf  (842]-  299 

2.  The  defendant  cannot  offset  bad  debts  made  by 
the  misconduct  of  the  plaintiff  in  selling  the  defend- 
ants goods  as  factor,    id.  (ib.)    «99 

SHERIFF-1. 
See  Execution,  1, 3,  5. 

SHIP-3. 
See  Forfeiture,  1.    Navy,  1. 

SLAVE-3. 

If  the  owner  of  a  slave,  removing  into  Virginia, 
shall  take  the  oath  required  by  the  act  of  the  As- 
sembly, within  00  days  after  the  removal  of  the 
owner,  it  shall  prevent  the  slave  from  gaining  his 
freedom,  although  be  was  brought  into  Virginia 
by  a  person  claiming  and  exercising  the  right  of 
ownership  over  him,  eleven  months  before  the  re- 
moval of  the  true  owner ;  and  although  the  per- 
son who  brought  him  in  never  took  the  oath ;  and 
although  the  slave  remained  in  Virginia  more  than 
one  year;  and  although  the  true  owner  never 
brought  him  in.    Scott  v.  Negru  London,  (824)    455 

8LAVE-1. 
See  Gift,  2, 3. 

SLAVE  TRADE-2. 

1.  Prosecutions  under  the  act  of  Congress  against 
the  slave  trade  must  be  commenced  within  two 
years  after  the  offense  committed. 

Adams  q.  (.,  v.  WoodM,  (336)    297 

2.  The  uuestion  of  foi-foiture  of  the  vessel  under 
the  act  of  Congress  against  the  slave  trade,  is  a 
question  of  admiralty  and  maiitime  jurisdiction. 

Unittd  Statem  v.  Schooner  SitUy,  (406)    320 

SOVEREIGNTr-4. 
See  New  Jerses'. 

STATE-3. 
See  Columbia,  3,  4. 

STATE  LAWS-4. 

1.  The  courts  of  the  United  States  will  respect 
the  construction  given  to  the  laws  of  the  several 
states  by  the  courts  of  such  states. 

Higginiion  v.  Mein,  (419)    665 

Fumi-d  V,  DuHghU  (429)    668 

STATEMENT  OF  FACTS-1. 
See  Admiralty,  11.  Appeal,  2. 
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STATUTE  OF  FRAUDS^-*. 

1.  The  promise  to  pay  the  debt  of  another  must  be 
in  writing,  and  cannot  be  explained  by  parol. 

Grant  v.NayUyr,  (236)    606 

8TATUTK-3. 

The  words  of  a  statute,  if  dubious,  ought  to  be 
taken  most  strongly  against  the  law  makers. 

United  States  vTSethy  (413)    483 

8UQAR-2. 
See  Duties. 

SaRVEY-4. 
See  Evidence,  15. 

SURVEY  OF  LANDS— 1. 
See  Kentucky,  1, 3. 


TAXE8-4. 

See  Collector,  1,2. 

TENANTS  IN  COMMON-^. 
1.  In  Vermont,  tenants  in  common  may  maintain 

a65)    683 


a  joint  action  of  ejectment. 
Hicks  V.  Rooers^ 


TERRITORIES  OF  THE  UNITED  STATBS-4. 
See  trial,  2.    Jurisdiction,  14.    Treason,  3. 

TREASON-4. 

1.  To  constitute  a  levying  of  war  there  must  be 
an  assemblage  of  persons  for  the  purpose  of  effect- 
ing by  force  a  treasonable  purpose.  Enlistment  of 
men  to  serve  against  government  is  not  sufficient. 

Ex  parte  BoUman  and  Stcartwout,     (75)    554 
8.  See  Admiralty,  20,  21. 

2.  W  hen  war  is  levied,  all  those  who  perform  any 
part,  however  minute,  or  however  remote  ftrom  the 
scene  of  action,  and  who  are  actuallv  leagued  iniiie 
general  conspiracy,  are  traitors.    Id.         (lb.)    554 

3.  Anv  assemblage  of  men  for  the  purpose  of 
revolutionizing  by  force  the  government  establish- 
ed by  the  United  States  in  any  of  its  territories,  al- 
though as  a  step  to,  or  the  means  of.  executing 
some  greater  projects,  amounts  to  levying  war. 

Id,  Ob.)    554 

4.  The  travelling  of  individuals  to  the  place  of 
rendezvous  is  not  sufficient,  but  the  meeting  of  par- 
ticular bodies  of  men,  and  their  marching  from 

1)laces  of  partial  to  a  place  of  general  rendezvous, 
s  such  an  assemblage  as  constitutes  a  levying  of 
war.  Id.  (76)    555 

5.  To  levy  war,  is  to  raise,  create,  make  or  carry 
on  war.  Appendix,  United  States  v.  Burr,  (470)    684 

6.  If  an  army  be  actually  raised  for  the  avoweil 

gurpose  of  carrying  on  open  war  against  the  United 
tates,  and  subverting  their  government,  a  com- 
missary of  purchases,  who  never  saw  the  army,  bur 
who,  knowing  its  object,  and  leaguing  himself  with 
the  rebels,  supplies  that  army  with  provisions,  is 
guilty  of  an  overt  act  of  levying  war. 

Appendix,  United  Stales  v.  Burr,      (470)    684 

7.  So  is  a  recruiting  officer,  who,  though  never  in 
camp,  executes  the  particular  duty  assigned  to  him. 

Id.  (lb.)    684 

8.  The  term  **  levying  war,"  is  used  In  the  consti- 
tution of  the  United  8tat4)s  in  the  same  sense  iu 
which  it  was  understood  in  England  and  in  this 
country  to  have  been  used  in  the  statute  of  25  Ed- 
ward 111.  from  which  it  was  borrowed.     {Ih.     684 

9.  All  those  who  perform  the  various  and  essen- 
tial military  parts  of  prosecuting  the  war,  which 
must  be  asngned  to  different  persons,  may  be  said 
to  levy  war.  Id.  (472)    685 

10.  Those  who  perform  apart  in  the  prosecution 
of  the  war,  may  be  correctly  said  to  levy  war. 

Id,  (lb.)    685 

U.  But  quoire,  whether  he  who  counsels  and  ad- 
vises, but  performs  no  act  in  prosecution  of  the 
war ;  or  he  who,  being  engaged  in  the  conspiracy, 
f&ils  to  perform  his  part,  can  be  said  to  levy  war. 
Id.  (lb.)    685 

12.  If  the  war  be  actuaUv  levied,  if  the  aocuseil 
has  performed  a  part,  but  is  not  leagued  in  the  con- 
spiracy, and  has  not  appeared  in  arms  against  hi^ 
country,  he  is  not  a  traitor.  Id.  (474)    686 

13.  Constructive  treason  is  where  the  direct  aiiti 
avowed  object  is  not  the  destruction  of  the  »>v  - 
ereign  power.  Id.  (47&,  476,  477, 478)    686-687 
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14.  Where  a  body  of  men  are  aRseinbled  for  the 
purpose  of  makinfl:  war  agaiDst  the  jrovomment, 
and  are  in  a  condirion  to  make  that  war,  the  asseni- 
blaffe  is  an  act  of  lovyin«r  war.  Id.  (475)    686 

15.  The  assemblag-e  of  men  wkick  will  constitute 
levyinff  war,  must  be  a  *'  warlike  assemblage, "  car- 
rying the  appearance  of  force,  and  in  a  situation 
to  practice  hostility.  Id.  (480)    689 

16.  An  assemblaj^e  of  men  with  a  treasonable  do- 
sisrn,  but  not  in  force,  nor  in  a  condition  to  attempt 
the  desiurn.  nor  attended  with  warlike  appearances, 
does  not  constitute  the  fact  of  levying  war. 

Id.  (482)    689 

17.  To  assemble  an  army  of  7,000  men  is  to  place 
those  who  are  assembled  in  a  state  of  force. 

Id.  (484)    691 

18.  The  travelling  of  several  individuals  to  the 
place  of  rendezvous,  either  separately  or  together, 
but  not  in  military  form,  would  not  constitute  levy- 
ing war.  The  act  must  be  unequivocal,  and  have 
a  warlike  appearance. 

Avpendix,  United  Statea  v.  Burr^      (485)    691 

19.  War  can  only  be  levied  by  the  employment 
of  actual  force.  lYoops  must  be  embodied ;  men 
must  be  openly  assomoled.  Id.  (487)    692 

20.  Arms  are  not  an  indispenslble  requisite  to 
levying  war ;  nor  the  actual  application  or  force  to 
the  object.  Id.  (488)    693 

21.  It  is  not  sufficient  that  an  indictment  for 
treason  allege  generally  that  the  accused  had  levied 
war  against  the  United  States.  The  charge  must 
be  more  particularly  specified  by  laying  an  overt 
act  of  levying  war,  and  this  overt  act  roust  be 
proved  as  laid.  id.  (400)    694 

22.  A  person  may  be  concerned  in  a  treasonable 
oonspiracy,  and  yet  be  legally  as  well  as  actually 
absent  while  some  one  act  of  the  treason  is  perpe- 
trated, (lb.)    694 

23.  Every  one  concerned  in  a  treasonable  con- 
spiracy is  not  constructively  present  at  every  overt 
act  of  the  treason  committed  by  others  not  in  his 
presence.  Uh.)    694 

24.  A  man  may  be  legally  absent  who  has  coun- 
selled or  procured  the  treasonable  act. 

Id.  (491)    694 

25.  The  prisoner  can  only  be  convicted  upon  the 
overt  act  laid  in  the  indictment.  If  other  overt 
acts  can  be  inquired  into,  it  is  for  the  sole  purpose 
of  proving  the  particular  fact  charged. 

Id.  (483)    695 

26.  A  person  cannot  be  constructively  present  at 
an  overt  act  of  treason,  unless  he  be  dding  and 
abetting  at  the  fact,  or  ready  to  afford  assistance 
if  necessary.  Id  (494)    696 

27.  If  the  particular  overt  act  of  treason  charged 
be  advised,  procured  or  commanded  by  the  accus- 
ed, he  is  guilty  accessorily  and  not  directly  as  princi- 
pal. Id.  (494)    696 

28.  A  person  in  one  part  pf  the  United  States 
caimot  be  considered  as  constructively  present  at 
an  overt  act  committ^  in  a  remote  part  of  the 
United  States.    Id.  (lb.)    696 

29.  The  presence  of  a  party,  where  presence  is 
necessary  to  his  guilt,  is  part  of  the  overt  act,  and 
must  be  proved  by  two  witnesses. 

^pp«ndir,  ifnited  Stales  v.  Burr^       (500)    699 

30.  An  indictment  charging  a  person  with  t>eing 
present  at  an  overt  act  of  treason,  cannot  be  sup- 
ported by  proving  only  that  the  person  accused 
caused  the  aot  to  be  done  by  others  in  his  absence. 
No  presumptive  evidence,  no  facts  from  which 
presence  can  be  inferred,  will  satisfy  the  constitu- 
tion and  the  law.    Id.  (Ih.)    699 

31.  The  part  which  a  person  takesin  the  war  con- 
stitutes the  overt  act,  on  which  alone  he  can  be 
convicted.  Id.  (502)    700 

32.  Quvere^  whether  he  who  procures  an  act  may 
be  indicted  as  having  performed  that  act? 

Id.  (lb.)    700 

33.  If  proof  of  procurement  is  admissible  in  Eng- 
land to  establish  a  charge  of  actual  presence^  on  an 
indictment  for  levying  war,  it  is  only  by  virtue  of 
the  operation  of  the  common  law  upon  the  statute 
of  Edward  III.    Id.  (603)    700 

34.  Quwre,  whether  there  be  in  this  country  a 
similar  oi>eration  of  the  common  law?  Id.  (lb.)  700 

35.  If  proof  of  procurement  be«admis8lble  upon 
a  charge  of  presence,  such  procurement  must  be 
proved  In  the  same  manner,  and  by  the  same  kind 
of  testimony  as  would  be  required  to  prove  actual 
presence.    Id.  (lb.)    700 

36.  The  conviction  of  some  one  who  has  commit- 
ted the  treason  must  precede  the  trial  of  him  who 
has  advised  or  procured  it ;  and  the  right  of  the 
prisoner  to  call  for  the  record  of  conviction  is  not 

Oranch  1,  2,  8,  4. 


waved  by  pleading  to  the  Indictment.  Id.  (505)    701 

37.  Quccre.  whether  the  crime  of  advising  or  pro- 
curing a  levying  of  war,  be  within  the  constitu- 
tional definition  of  treason?    Id.  (Id.)    701 

38.  If  the  overt  act  be  not  proved  by  two  wit- 
nesses, so  as  to  bo  submitted  to  the  jury,  all  other 
testimony  is  irrelevant.   Id.  (5(>S,  507)    702 

39.  liCvylng  war  is  an  act  compounded  of  law 
and  fact,  of  which  the  Jury,  aided  by  the  court, 
must  Judge.  Id.  (507)    702 

40.  Appearing  at  the  bead  of  an  array  would  bean 
overt  act  of  levying  war.  So  also  detaching  a  mili- 
tary corps  from  it,  for  military  purposes. 

Id.  (lb.)    702 


TRKSPA8S^-3. 

Trespass  lies  against  the  officer  who  executes  the 
proceps  of  a  court  not  having  jurisdiction. 

Wise  V.  WitherH,  (331)    4B7 

TREATY,  BR1TI8H-4. 

See  Limitations,  1.  Aliens,  2,  8.  Confiscation,  1, 
2.    Insurance,  4. 

TRIAI^-4. 

1.  See  Exceptions,  1,  2.  Evidence,  3.  Jurisdiction, 
18,19. 

2.  The  clause  of  the  8th  section  of  the  act  of  Con- 
gress for  the  punishment  of  certain  crimes  against 
the  United  States,  respecting  the  place  of  trial  when 
crimes  are  committed  out  of  the  Jurisdiction  ot 
any  particular  state,  applies  only  to  offenses  com- 
mitted in  some  river,  haven,  basin  or  bay  not  within 
the  Jurisdiction  of  a  particular  state,  and  not  to 
the  territories  of  the  United  States,  where  regular 
courts  are  established,  competent  to  try  those  of. 
fenses.  Ex  parte  BoUman  and  Swart.Wfmt,  (77)    665 

4.  The  conviction  of  some  one  who  has  commit^ 
ted  the  treason  must  precede  the  trial  of  him  who 
has  advised  or  procuiied  It. 

Appendix^  United  States  v.  Burr,      (505)    701 

TRUST-S. 

If  the  payee  of  a  note  hold  it  in  trust,  his  bank- 
ruptcy will  not  take  away  his  power  to  indorse  it 
over  to  cestui  que  trust. 

Wilson  V  Codman,  (198)    408 

UNITED  STATES. 

In  all  oases  of  insolvency  of  their  debtor,  the 
United  States  are  entitled  to  a  priority  of  payment 
out  of  his  effects. 

UnUed  Stales  i\  Fisher  et.al.,  (358)    304 

USURY-3. 

If  A  lend  money  to  B,  who  puts  it  out  at  usuri- 
ous interest,  and  agrees  to  pay  A  the  same  rate  of 
Interest  which  he  Is  receiving  upon  A's  money, 
this  is  usury  between  A  and  B,  and  an  indorser 
of  B's  note  to  A  may  avail  himself  of  the  plea  nf 
usury.    Levy  v.  Qaasby^  (18U)    404 


VARIANCE— 1. 
See  Debt,  1. 

VARIANCB-3. 

A  variance  between  the  date  of  the  bond  as  stat- 
ed in  the  declaration,  and  as  it  appears  on  oyer,  is 
a  matter  of  substance,  and  fatal  on  the  plaintiff's 
special  demurrer  to  the  defendant's  bad  rejoinder. 
Cooke  V.  Oraham^  (229)    420 

VERDKT-1. 

1.  A  verdict  will  not  cure  a  mistake  in  the  nature 
of  the  action. 

Insuratice  Co.  nf  Alexandria  v.  Young*    (332)    126 

2.  After  verdict,  every  assumpsit  in  the  declara- 
tion is  to  be  taken  as  an  express  assumF>slt. 

Id.  (341)    129 

VERDICT-3. 

A  finding  bv  the  Jury  which  contradicts  a  fact 
admitted  by  the  pleadings  is  to  be  disregarded. 

M'Ferran  v.  Taylor,  (270)    436 

VERMONT-4. 
See  Tenants  in  Common. 


VE8SEL-4. 
See  Register,  2.    Duties,  2. 
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VIRGINIA-l. 

See  Bils  of  Exehangre^  1,  2,  3,  4,  5,  13, 15.  Bond 
Forthcomlnar.  Absent  Debtor.  Office  Judgrment. 
Execution,  3^  5.    Evidence,  1. 

VIRGINIA-2. 

See  Bond,  Fortbcominfir.  Money,  2.  Blrtish  Cred- 

itOFB,  1. 

VIROINIA-S. 

See  Costs,  2.     British  Subjects,  1, 2.     Mortgage^  2. 

Limitations,  1, 2, 3    Bond,  4.    Promissory 

Note,  6.      Slaves,  1.     Agrent,  3. 

VIRGINIA-4. 

See  Limitations,  1.  Lease,  8.  Columbia.  See  Bank 
of  Alexandria,  2. 

3.  Qucpre,  whether  private  acts  of  the  assembly  of 
Viivinia,  printed  by  the  public  printer  of  that  state, 
under  the  authority  of  law,  may  be  read  in  evidence 
without  further  authentication? 

Young  v.  Bank  of  AltiZandrUi,  (384)    665 

4.  See  Gift,  2, 3.    Evidence,  15.    Cevenant,  2. 


WAKHANT-3. 

A  warrant  of  commission  by  Justices  of  the 
peace  must  state  a  frood  cause  certain,  supported 
by  oath.    Ex  parte  Buff  ord,  (448)    495 

744 


WITNESB-l. 
See  Evidence,  4. 

WITNES8-3. 
See  Evidence,  5. 

WITNBSS-4. 

1.  A  witness  interested  in  certain  admitted  item  a 
of  the  plaintiff's  account.  Is  still  a  competent  wit- 
ness to  prove  other  items. 

Smith  v.Carrington,  (62)    550 

2.  See  Treason,  28. 

WRIT  OF  ERROR. 
See  Admiralty,  12.    Appeal,  1.    Error,  1,  4, 5, 6, 7. 

WRIT  OF  ERROR- -3. 

No  appeal  or  writ  of  error  lies  in  a  criminal  case, 
from  a  Judgment  of  the  circuit  courts  of  the 
United  States.    United  Statw  v.  More,       (160)    397 

WRIT  OF  BRROR-4. 

1.  If  a  writ  of  error  be  served  before  the  return 
day,  it  may  be  returned  after,  even  at  a  subsequent 
term ;  and  the  appearance  of  the  defendant  in  error 
waives  all  objection  to  the  irregularity  of  the  re- 
turn.   Wood  v,Lidey  (180)    59S 

2.  The  service  of  a  writ  of  error  is  the  lodging  a 
copy  thereof  for  the  adverse  party  in  the  office  of 
the  clerk  of  the  court  where  the  Judgment  was 
rendered.    Wood  v.  Lidc,  (180)    588 

3.  See  Appeal,  4. 

Cranch  1,  2,  3,  4. 


